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Proclamation 41-3381 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

I, RICK PERRY, Governor of the State of Texas, issued an Emer-
gency Disaster Proclamation on July 5, 2011, certifying that excep-
tional drought conditions posed a threat of imminent disaster in speci-
fied counties in Texas. 

WHEREAS, significantly low rainfall has resulted in declining reser-
voir and aquifer levels, threatening water supplies and delivery systems 
in many parts of the state; and 

WHEREAS, prolonged dry conditions continue to increase the threat 
of wildfire across many portions of the state; and 

WHEREAS, these drought conditions have reached historic levels and 
continue to pose an imminent threat to public health, property and the 
economy; and 

WHEREAS, this state of disaster includes the counties of Archer, Arm-
strong, Bailey, Bandera, Baylor, Borden, Briscoe, Burnet, Callahan, 
Carson, Childress, Clay, Cochran, Collin, Collingsworth, Colorado, 
Comal, Comanche, Cooke, Cottle, Crosby, Dallam, Dallas, Denton, 
Dickens, Donley, Eastland, Edwards, El Paso, Erath, Fisher, Floyd, 
Foard, Garza, Gillespie, Gray, Grayson, Hale, Hall, Hansford, Harde-
man, Hartley, Haskell, Hemphill, Hidalgo, Hockley, Hood, Hudspeth, 
Hutchinson, Irion, Jack, Johnson, Jones, Kendall, Kent, Kerr, Kim-
ble, King, Kinney, Knox, Lamb, Lipscomb, Llano, Lubbock, Lynn, 
Mason, Matagorda, McLennan, Medina, Montague, Moore, Motley, 
Nolan, Ochiltree, Oldham, Palo Pinto, Parker, Parmer, Potter, Ran-
dall, Real, Roberts, Rockwall, Schleicher, Scurry, Shackelford, Sher-
man, Somervell, Stephens, Stonewall, Sutton, Swisher, Tarrant, Taylor, 
Terry, Throckmorton, Tom Green, Travis, Val Verde, Walker, Wharton, 
Wheeler, Wichita, Wilbarger, Willacy, Williamson, Wise and Young. 

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation and direct that all necessary measures, both pub-
lic and private as authorized under Section 418.017 of the code, be 
implemented to meet that threat. 

As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this threat are suspended 
for the duration of the state of disaster. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my office in the 
City of Austin, Texas, this the 1st day of August, 2014. 

Rick Perry, Governor 
TRD-201404218 

Proclamation 41-3382 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

BE IT KNOWN THAT I, RICK PERRY, GOVERNOR OF THE 
STATE OF TEXAS, DO HEREBY ORDER A GENERAL ELEC-
TION to be held throughout the State of Texas on the first TUESDAY 
NEXT AFTER THE FIRST MONDAY IN NOVEMBER, 2014, being 
the 4th day of NOVEMBER, 2014; and 

NOTICE THEREOF IS HEREBY GIVEN to the people of Texas and 
to the COUNTY JUDGE of each county who is directed to cause said 
election to be held at each precinct in the county on such date for the 
purpose of electing state and district officers, members of the Texas 
Legislature and members of the United States Congress, as required by 
Section 3.003 of the Texas Election Code. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my Office in the 
City of Austin, Texas, this the 15th day of August, 2014. 

Rick Perry, Governor 
TRD-201404219 

Proclamation 41-3383 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

WHEREAS, the 83rd Third Called Session of the Texas Legislature 
convened in July of 2013 in accordance with Article IV, Section 8, of 
the Texas Constitution; and 

WHEREAS, during that session, the legislature approved one joint res-
olution proposing one constitutional amendment by a vote of two-thirds 
of all the members of each house, pursuant to Article XVII, Section 1, 
of the Texas Constitution; and 

WHEREAS, pursuant to the terms of those resolutions and in accor-
dance with the Texas Constitution, the legislature has set the date of 
the election for voting on the proposed constitutional amendment to be 
November 4, 2014; and 

WHEREAS, Section 3.003 of the Texas Election Code requires the 
election to be ordered by proclamation of the governor; 

NOW, THEREFORE, I, RICK PERRY, GOVERNOR OF THE STATE 
OF TEXAS, by the authority vested in me by the Constitution and 
Statutes of the State of Texas, do hereby order a special election to be 
held throughout the State of Texas on the FIRST TUESDAY AFTER 
THE FIRST MONDAY IN NOVEMBER, the same being the 4th day 
of NOVEMBER, 2014; and 

NOTICE THEREOF IS HEREBY GIVEN to the COUNTY JUDGE 
of each county, who is directed to cause said election to be held in the 
county on such date for the purpose of adopting or rejecting the consti-
tutional amendment proposed by the joint resolution, as submitted by 
the 83rd Legislature, Third Called Session, of the State of Texas. 

Pursuant to Sections 274.001 and 274.002 of the Texas Election Code, 
the proposition for the joint resolution will appear as follows: 
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PROPOSITION 1 

"The constitutional amendment providing for the use and dedication 
of certain money transferred to the state highway fund to assist in the 
completion of transportation construction, maintenance, and rehabili-
tation projects, not to include toll roads." 

The secretary of state shall take notice of this proclamation and shall 
immediately mail a copy of this order to every county judge of this 
state, and all appropriate writs will be issued, and all proper proceed-
ings will be followed, to the end that said election may be held and its 
result proclaimed in accordance with law. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my Office in the 
City of Austin, Texas this the 15th day of August, 2014. 

Rick Perry, Governor 
TRD-201404220 

Proclamation 41-3384 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

I, RICK PERRY, Governor of the State of Texas, issued an Emer-
gency Disaster Proclamation on July 5, 2011, certifying that excep-
tional drought conditions posed a threat of imminent disaster in speci-
fied counties in Texas. 

WHEREAS, significantly low rainfall has resulted in declining reser-
voir and aquifer levels, threatening water supplies and delivery systems 
in many parts of the state; and 

WHEREAS, prolonged dry conditions continue to increase the threat 
of wildfire across many portions of the state; and 

WHEREAS, these drought conditions have reached historic levels and 
continue to pose an imminent threat to public health, property and the 
economy; and 

WHEREAS, this state of disaster includes the counties of An-
drews, Archer, Armstrong, Bandera, Baylor, Bexar, Blanco, Borden, 

Briscoe, Burnet, Callahan, Carson, Childress, Clay, Cochran, Collin, 
Collingsworth, Colorado, Comal, Comanche, Cottle, Crosby, Dallam, 
Dallas, Dawson, Denton, Dickens, Donley, Eastland, Ector, Edwards, 
El Paso, Erath, Fisher, Floyd, Foard, Frio, Gaines, Garza, Gillespie, 
Gray, Grayson, Hale, Hall, Hansford, Hardeman, Hartley, Haskell, 
Hemphill, Hidalgo, Hockley, Hood, Hudspeth, Hutchinson, Irion, 
Jack, Jones, Kendall, Kenedy, Kent, Kerr, Kimble, King, Kleberg, 
Knox, Lamb, Lipscomb, Llano, Lubbock, Lynn, Martin, Mason, 
Matagorda, McLennan, Medina, Midland, Montague, Moore, Motley, 
Nolan, Nueces, Ochiltree, Oldham, Palo Pinto, Parker, Parmer, Potter, 
Randall, Real, Roberts, Schleicher, Scurry, Shackelford, Sherman, 
Somervell, Starr, Stephens, Stonewall, Swisher, Tarrant, Taylor, 
Terry, Throckmorton, Tom Green, Travis, Uvalde, Val Verde, Walker, 
Wharton, Wheeler, Wichita, Wilbarger, Willacy, Williamson, Wise, 
Young and Zavala. 

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation and direct that all necessary measures, both pub-
lic and private as authorized under Section 418.017 of the code, be 
implemented to meet that threat. 

As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this threat are suspended 
for the duration of the state of disaster. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my office in the 
City of Austin, Texas, this the 29th day of August, 2014. 

Rick Perry, Governor 
TRD-201404221 

39 TexReg 7390 September 19, 2014 Texas Register 



♦ ♦ ♦ 

Requests for Opinions 
RQ-1217-GA 

Requestor: 

The Honorable Vince Ryan 

Harris County Attorney 

1019 Congress, 15th Floor 

Houston, Texas 77002 

Re: Authority of the Metropolitan Transit Authority of Harris County 
to participate in the I-610 Dedicated Bus Lane Only Facility (RQ-1217-
GA) 

Briefs requested by September 29, 2014 

RQ-1218-GA 

Requestor: 

The Honorable Jack Roady 

Galveston Criminal District Attorney 

600 59th Street, Suite 1001 

Galveston, Texas 77551-4137 

Re: Appointment of an ex-officio member to the Galveston Housing 
Authority (RQ-1218-GA) 

Briefs requested by September 29, 2014 

RQ-1219-GA 

Requestor: 

The Honorable R. Lowell Thompson 

Criminal District Attorney 

Navarro County Courthouse 

300 West 3rd Avenue, Suite 203 

Corsicana, Texas 75110 

Re: Whether a commissioners court must compensate a justice of the 
peace who retires prior to the end of his term (RQ-1219-GA) 

Briefs requested by September 29, 2014 

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110. 
TRD-201404354 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: September 10, 2014 
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TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 19. QUARANTINES AND 
NOXIOUS AND INVASIVE PLANTS 
SUBCHAPTER E. DATE PALM LETHAL 
DECLINE QUARANTINE 
4 TAC §19.51 
The Texas Department of Agriculture (the department) adopts 
on an emergency basis amendments to §19.51 which establish 
a new quarantined area for a dangerous quarantined disease, 
date palm lethal decline. The new quarantined area, located in 
Houston, Harris County, Texas, contains a newly detected in-
festation of date palm lethal decline. The department believes 
that establishment of this emergency quarantine area on a tem-
porary basis is both necessary and appropriate in order to ef-
fectively contain, combat, and eradicate this infestation of date 
palm lethal decline and thereby protect the palm nursery indus-
try, landscapers, homeowners and others who have Canary Is-
land date palm, Phoenix canariensis; silver date palm, Phoenix 
sylvestris; queen palm, Syagrus romanzoffiana; cabbage palm 
or sabal palm, Sabal palmetto; and date palm, Phoenix dactylif-
era in Texas and other states. 

These amendments are temporarily adopted on an emergency 
basis because samples taken from date palms at one location 
in Houston, Harris County, Texas, have been diagnosed by the 
Texas A&M AgriLife Extension Plant Disease Diagnostic Labo-
ratory, College Station, Texas, using polymerase chain reaction 
(PCR) followed by restriction digest analysis to be infected with 
phytoplasma 16SrIV-D, the causal agent of date palm lethal de-
cline. 

The emergency amendments to §19.51 establish a new quar-
antined area, with a 2-mile radius and a concentric core area 
with a 1-mile radius centered around an infected palm tree. The 
emergency amendments make quarantined articles in the quar-
antined areas subject to requirements necessary to prevent the 
artificial spread of the quarantined pest and provide for its man-
agement and eradication, thus protecting the state's important 
palm tree nursery industry, landscape industry and residential 
areas. 

The amendments to §19.51 are adopted on an emergency basis 
under the Texas Agriculture Code (the Code) §71.001, which re-
quires the department to establish a quarantine against any dan-
gerous insect pest or plant disease that exists in any area outside 
the state but that is new to and not widely distributed in this state; 
§71.002, which provides the department with the authority to 
quarantine an area if it determines that a dangerous insect pest 

or plant disease not widely distributed in this state exists within 
an area of the state; §71.003, which provides the department 
with the authority to declare an area pest-free and quarantine 
surrounding areas if it determines that an insect pest or plant dis-
ease of general distribution in this state does not exist in an area; 
§71.004, which authorizes the department to establish emer-
gency quarantines; §71.005, which requires the department to 
prevent the movement of quarantined articles from a quarantined 
area into an unquarantined area, except under adequate safe-
guards; §71.007, which authorizes the department to adopt rules 
as necessary to protect agricultural and horticultural interests, 
including rules to provide for a specific treatment of quarantined 
articles; and the Texas Government Code §2001.034, which pro-
vides for the adoption of administrative rules on an emergency 
basis, without notice and comment. 

§19.51. Quarantined Areas. 
The quarantined areas are as follows: 

(1) (No change.) 

(2) The area within two miles of palm trees infected with 
the date palm lethal decline disease located at the following site in Kle-
berg County of Texas:[.] 

[(A)] Latitude 27.52701 N and longitude 97.88132 W. 

(3) The area within two miles of the following site in Harris 
County, Texas: 

(A) Latitude 29.8760426 N and longitude 95.46677657 
W; 

(B) Detailed [Detail] information on the areas de-
scribed in paragraphs (2) and (3) of this section [subparagraph (A) of 
this paragraph] may be obtained from Environmental and Biosecurity 
Programs, Agriculture and Consumer Protection Division [Regulatory 
Programs Division], Texas Department of Agriculture, P.O. Box 
12847, Austin, Texas 78711; and 

(4) [(3)] The State of Florida. 

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal 
authority to adopt. 

Filed with the Office of the Secretary of State on September 2, 

2014. 
TRD-201404183 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: September 2, 2014 
Expiration date: December 30, 2014 
For further information, please call: (512) 463-4075 
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♦ ♦ ♦ 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 10. UNIFORM MULTIFAMILY 
RULES 
SUBCHAPTER A. GENERAL INFORMATION 
AND DEFINITIONS 
10 TAC §§10.1 - 10.4 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs (the 
"Department") proposes the repeal of 10 TAC Chapter 10, Sub-
chapter A, §§10.1 - 10.4, concerning General Information and 
Definitions. The purpose of the repeal is to allow for the replace-
ment of the existing sections with a new Subchapter A that en-
compasses requirements for all applications applying for multi-
family funding through the Department. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal is in 
effect, enforcing or administering the repeal does not have any 
foreseeable implications related to costs or revenues of the state 
or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, the 
public benefit anticipated as a result of the repeal will involve the 
replacement of existing Subchapter A with a new Subchapter A 
that encompasses requirements for all applications applying for 
multifamily funding through the Department. There is no change 
in economic cost to any individuals required to comply with the 
repeal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no new economic 
effect on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held September 19, 2014, to October 20, 2014, 
to receive input on the repeal. Written comments may be 
submitted to the Texas Department of Housing and Community 
Affairs, Teresa Morales, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941 or by fax to (512) 475-0764. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 
20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is proposed pur-
suant to Texas Government Code, §2306.67022, which specif-
ically authorizes the Department to adopt a qualified allocation 
plan. 

The proposed repeal affects Texas Government Code Chapter 
2306, including Subchapter DD, concerning the Low Income 
Housing Tax Credit Program. The repeal affects no other 
statutes, articles or codes. 

§10.1. Purpose. 
§10.2. General. 
§10.3. Definitions. 
§10.4. Program Dates. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404299 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §§10.1 - 10.4 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Subchapter 
A, §§10.1 - 10.4, concerning the Uniform Multifamily Rules. The 
purpose of the proposed new sections is to explain the pur-
pose of the uniform multifamily rules, define terms that are used 
throughout the various subchapters and applicable to multifam-
ily funding from the Department, and provide guidance on crit-
ical program dates associated with the multifamily funding the 
Department administers. The proposed repeal of existing Sub-
chapter A is published concurrently with this rulemaking. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new sections 
are in effect, enforcing or administering the new sections does 
not have any foreseeable implications related to costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new sections are 
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in effect, the public benefit anticipated as a result of the new 
sections will be to explain the purpose of the uniform multifam-
ily rules, define terms and provide guidance on program dates. 
The average cost of filing an application is between $15,000 and 
$30,000, which may vary depending on the specific type of ap-
plication, location of the development site, and other non-state 
of Texas funding sources utilized. The proposed rules do not, 
on average, result in an increased cost of filing an application as 
compared to the existing program rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no new or addi-
tional economic effect on small or micro-businesses. The aver-
age cost of filing an application is between $15,000 and $30,000, 
which may vary depending on the specific type of application, 
location of the development site, and other non-state of Texas 
funding sources utilized. The proposed rules do not, on average, 
result in an increased cost of filing an application as compared 
to the existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014 to October 20, 2014, to re-
ceive input on the new sections. Written comments may be sub-
mitted to the Texas Department of Housing and Community Af-
fairs, Teresa Morales, Rule Comments, P.O. Box 13941, Austin, 
Texas 78711-3941 or by fax to (512) 475-0764, attn: Teresa 
Morales. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. 
OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new sections are 
proposed pursuant to Texas Government Code, §2306.67022, 
which specifically authorizes the Department to adopt a quali-
fied allocation plan. 

The proposed new sections affect Chapter 2306 of the Texas 
Government Code, including Subchapter DD, concerning the 
Low Income Housing Tax Credit Program. The new sections 
affect no other statutes, articles or codes. 

§10.1. Purpose. 
This chapter applies to an award of multifamily development funding 
or other assistance including the award of Housing Tax Credits by the 
Texas Department of Housing and Community Affairs (the "Depart-
ment") and establishes the general requirements associated in making 
such awards. Applicants pursuing such assistance from the Department 
are required to certify, among other things, that they have familiarized 
themselves with the rules that govern that specific program, includ-
ing but not limited to, Chapter 11 of this title (relating to Housing Tax 
Credit Program Qualified Allocation Plan), Chapter 12 of this title (re-
lating to Multifamily Housing Revenue Bond Rules) and other Depart-
ment rules. This chapter does not apply to any project-based rental or 
operating assistance programs or funds unless incorporated by refer-
ence in whole or in part in a Notice of Funding Availability ("NOFA") 
or rules for such a program except to the extent that Developments re-
ceiving such assistance and otherwise subject to this chapter remain 
subject to this chapter. 

§10.2. General. 
(a) This chapter may not contemplate unforeseen situations 

that may arise, and in that regard the Department staff is to apply a rea-
sonableness standard in the evaluation of Applications for multifam-
ily development funding. Additionally, Direct Loan funds and other 
non-Housing Tax Credit or tax exempt bond resources may be made 
available through a NOFA or other similar governing document that 
includes the basic Application and funding requirements: 

(1) deadlines for filing Applications and other documents; 

(2) any additional submission requirements that may not be 
explicitly provided for in this chapter; 

(3) any applicable Application set-asides and requirements 
related thereto; 

(4) award limits per Application or Applicant; 

(5) any federal or state laws or regulations that may super-
sede the requirements of this chapter; and 

(6) other reasonable parameters or requirements necessary 
to implement a program or administer funding effectively. 

(b) Due Diligence and Applicant Responsibility. Department 
staff may, from time to time, make available for use by Applicants 
information and informal guidance in the form of reports, frequently 
asked questions, rent and income limits, and responses to specific ques-
tions. The Department encourages communication with staff in order 
to clarify any issues that may not be fully addressed in the multifam-
ily rules or be unclear when applied to specific facts. However, while 
these resources are offered to help Applicants prepare and submit ac-
curate information, Applicants should also appreciate that this type of 
guidance is limited by its nature and that staff will apply the multifamily 
rules to each specific situation as it is presented in the submitted Appli-
cation. In addition, although the Department may compile data from 
outside sources in order to assist Applicants in the Application process, 
it remains the sole responsibility of the Applicant to independently per-
form the necessary due diligence to research, confirm, and verify any 
data, opinions, interpretations or other information upon which Appli-
cant bases an Application. 

(c) Board Standards for Review. Some issues may require or 
benefit from board review. The Board is not constrained to a particular 
standard, and while its actions on one matter are not binding as to how 
it will address another matter, the Board does seek to promote consis-
tency with its policies, including the policies set forth in this chapter. 

(d) Census Data. Where this chapter requires the use of cen-
sus or American Community Survey data, the Department shall use the 
most current data available as of October 1, 2014, unless specifically 
otherwise provided in federal or state law or in the rules. The availabil-
ity of more current data shall generally be disregarded. For Rural Area 
and Urban Area designations, the Department shall use in establishing 
the designations, the U.S. Census Bureau's Topographically Integrated 
Geographic Encoding and Referencing ("TIGER") shape files applica-
ble for the population dataset used in making such designations. 

(e) Public Information Requests. Pursuant to Texas Govern-
ment Code, §2306.6717, any pre-application and any full Application, 
including all supporting documents and exhibits, must be made avail-
able to the public, in their entirety, on the Department's website. The 
filing of a pre-application or Application with the Department shall be 
deemed as consent to the release of any and all information contained 
therein, including supporting documents and exhibits, and as a waiver 
of any of the applicable provisions of Texas Government Code, Chap-
ter 552, with the exception of any such provisions that are considered 
by law as not subject to a waiver. 

(f) Responsibilities of Municipalities and Counties. In provid-
ing resolutions regarding housing de-concentration issues, threshold 
requirements, or scoring criteria, municipalities and counties should 
consult their own staff and legal counsel as to whether such resolution 
will be consistent with Fair Housing laws as they may apply, includ-
ing, as applicable, consistency with any Fair Housing Activity State-
ment-Texas ("FHAST") form on file, any current Analysis of Imped-
iments to Fair Housing Choice, or any current plans such as one year 
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action plans or five year consolidated plans for HUD block grant funds, 
such as HOME or CDBG funds. 

(g) Deadlines. Where a specific date or deadline is identified in 
this chapter, the information or documentation subject to the deadline 
must be submitted on or before 5:00 p.m. Central Time Zone on the 
day of the deadline. 

§10.3. Definitions. 

(a) Terms defined in this chapter apply to the Housing Tax 
Credit Program, Multifamily Housing Revenue Bond Program, HOME 
Program and any other programs for the development of affordable 
rental property administered by the Department and as may be defined 
in this title. Any capitalized terms not specifically mentioned in this 
section or any section referenced in this document shall have the mean-
ing as defined in Texas Government Code Chapter 2306, Internal Rev-
enue Code (the "Code") §42, the HOME Final Rule, and other Depart-
ment rules, as applicable. 

(1) Adaptive Reuse--The change-in-use of an existing 
building not, at the time of Application, being used, in whole or in 
part, for residential purposes (e.g., school, warehouse, office, hospital, 
hotel, etc.), into a building which will be used, in whole or in part, 
for residential purposes. Adaptive reuse requires that the exterior 
walls of the existing building remain in place. All units must be 
contained within the original exterior walls of the existing building. 
Porches and patios may protrude beyond the exterior walls. Ancillary 
non-residential buildings, such as a clubhouse, leasing office and/or 
amenity center may be newly constructed outside the walls of the 
existing building or as detached buildings on the Development Site. 

(2) Administrative Deficiencies--Information requested by 
Department staff that is required to clarify or correct one or more incon-
sistencies or to provide non-material missing information in the origi-
nal Application or to assist staff in evaluating the Application that, in 
the Department staff's reasonable judgment, may be cured by supple-
mental information or explanation which will not necessitate a substan-
tial reassessment or re-evaluation of the Application. Administrative 
Deficiencies may be issued at any time while the Application or Con-
tract is under consideration by the Department, including at any time 
while reviewing performance under a Contract, processing documen-
tation for a Commitment of Funds, closing of a loan, processing of a 
disbursement request, close-out of a Contract, or resolution of any is-
sues related to compliance. 

(3) Affiliate--An individual, corporation, partnership, joint 
venture, limited liability company, trust, estate, association, coopera-
tive or other organization or entity of any nature whatsoever that di-
rectly, or indirectly through one or more intermediaries, has Control 
of, is Controlled by, or is under common Control with any other Per-
son. All entities that share a Principal are Affiliates. 

(4) Affordability Period--The Affordability Period com-
mences as specified in the Land Use Restriction Agreement (LURA) 
or federal regulation, or commences on the first day of the Compliance 
Period as defined by the Code §42(i)(1), and continues through the 
appropriate program's affordability requirements or termination of the 
LURA, whichever is earlier. The term of the Affordability Period 
shall be imposed by the LURA or other deed restriction and may 
be terminated upon foreclosure or deed in lieu of foreclosure. The 
Department reserves the right to extend the Affordability Period for 
HOME or NSP Developments that fail to meet program requirements. 
During the Affordability Period, the Department shall monitor to 
ensure compliance with programmatic rules as applicable, regulations, 
and Application representations. 

(5) Applicable Percentage--The percentage used to deter-
mine the amount of the Housing Tax Credit for any Development, as 
defined more fully in the Code §42(b). 

(A) For purposes of the Application, the Applicable 
Percentage will be projected at: 

(i) nine percent if such timing is deemed appropriate 
by the Department or if the ability to claim the full 9 percent credit is 
extended by the U.S. Congress prior to February 28, 2014; 

(ii) forty basis points over the current applicable per-
centage for 70 percent present value credits, pursuant to §42(b) of the 
Code for the month in which the Application is submitted to the De-
partment; or 

(iii) fifteen basis points over the current applicable 
percentage for 30 percent present value credits, unless fixed by Con-
gress, pursuant to §42(b) of the Code for the month in which the Ap-
plication is submitted to the Department. 

(B) For purposes of making a credit recommendation 
at any other time, the Applicable Percentage will be based in order of 
priority on: 

(i) the percentage indicated in the Agreement and 
Election Statement, if executed; or 

(ii) the actual applicable percentage as determined 
by the Code §42(b), if all or part of the Development has been placed 
in service and for any buildings not placed in service the percentage 
will be the actual percentage as determined by the Code §42(b) for the 
most current month; or 

(iii) the percentage as calculated in subparagraph 
(A) of this paragraph if the Agreement and Election Statement has not 
been executed and no buildings have been placed in service. 

(6) Applicant--means any individual or a group of individ-
uals and any Affiliates who file an Application for funding or tax credits 
subject to the requirements of this chapter or 10 TAC Chapters 11 or 
12 and who may contemplate the later formation of one or more busi-
ness entities, such as a limited partnership, that is to be engaged in the 
ownership of a Development. In administering the application process 
the Department staff will assume that the applicant will be able to form 
any such entities and that all necessary rights, powers, and privileges 
including, but not limited to, site control will be transferable to that 
entity. The organization, qualification to do business (if needed), and 
transfer of such rights, powers, and privileges must be accomplished as 
required in this Chapter and 10 TAC Chapters 11 and 12, as applicable. 

(7) Application Acceptance Period--That period of time 
during which Applications may be submitted to the Department. 

(8) Award Letter--A document that may be issued to an 
awardee of a Direct Loan before the issuance of a Commitment and/or 
Contract which preliminarily sets forth the terms and conditions under 
which the Direct Loan will be made available. An Award Letter will 
typically be contingent on the awardee satisfying certain requirements 
prior to executing a Commitment and/or Contract. 

(9) Bank Trustee--A federally insured bank with the ability 
to exercise trust powers in the State of Texas. 

(10) Bedroom--A portion of a Unit which is no less than 
100 square feet; has no width or length less than 8 feet; is self contained 
with a door (or the Unit contains a second level sleeping area of 100 
square feet or more); has at least one window that provides exterior 
access; and has at least one closet that is not less than 2 feet deep and 
3 feet wide and high enough to accommodate 5 feet of hanging space. 

PROPOSED RULES September 19, 2014 39 TexReg 7397 



A den, study or other similar space that could reasonably function as a 
bedroom and meets this definition is considered a bedroom. 

(11) Breakeven Occupancy--The occupancy level at which 
rental income plus secondary income is equal to all operating expenses, 
including replacement reserves and taxes, and mandatory debt service 
requirements for a Development. 

(12) Building Costs--Cost of the materials and labor for the 
vertical construction or rehabilitation of buildings and amenity struc-
tures. 

(13) Carryover Allocation--An allocation of current year 
tax credit authority by the Department pursuant to the provisions of 
§42(h)(1)(C) of the Code and U.S. Treasury Regulations, §1.42-6. 

(14) Carryover Allocation Agreement--A document issued 
by the Department, and executed by the Development Owner, pursuant 
to §10.402(f) of this chapter (relating to Housing Tax Credit and Tax 
Exempt Bond Developments). 

(15) Cash Flow--The funds available from operations after 
all expenses and debt service required to be paid have been considered. 

(16) Certificate of Reservation--The notice given by the 
Texas Bond Review Board (TBRB) to an issuer reserving a specific 
amount of the state ceiling for a specific issue of bonds. 

(17) Code--The Internal Revenue Code of 1986, as 
amended from time to time, together with any applicable regulations, 
rules, rulings, revenue procedures, information statements or other 
official pronouncements issued thereunder by the U.S. Department of 
the Treasury or the Internal Revenue Service (IRS). 

(18) Code of Federal Regulations (CFR)--The codification 
of the general and permanent rules and regulations of the federal gov-
ernment as adopted and published in the Federal Register. 

(19) Colonia--A geographic area that is located in a county 
some part of which is within one-hundred fifty (150) miles of the in-
ternational border of this state, that consists of eleven (11) or more 
dwellings that are located in proximity to each other in an area that 
may be described as a community or neighborhood, and that: 

(A) has a majority population composed of individuals 
and families of low-income and very low-income, based on the federal 
Office of Management and Budget poverty index, and meets the qual-
ifications of an economically distressed area under Texas Water Code, 
§17.921; or 

(B) has the physical and economic characteristics of a 
colonia, as determined by the Department, and is an area encompassing 
no more than two (2) square miles. 

(20) Commitment (also referred to as Contract)--A legally 
binding written contract, setting forth the terms and conditions under 
which housing tax credits, loans, grants or other sources of funds or 
financial assistance from the Department will be made available. 

(21) Commitment of Funds--Occurs after the Development 
is approved by the Board and once a Commitment or Award Letter is 
executed between the Department and Development Owner. For Direct 
Loan Programs, this process is distinct from "Committing to a specific 
local project" as defined in 24 CFR Part 92, which may occur when 
the activity is set up in the disbursement and information system estab-
lished by HUD; known as the Integrated Disbursement and Information 
System (IDIS). The Department's commitment of funds may not align 
with commitments made by other financing parties. 

(22) Committee--See Executive Award and Review Advi-
sory Committee. 

(23) Comparable Unit--A Unit, when compared to the sub-
ject Unit, is similar in net rentable square footage, number of bedrooms, 
number of bathrooms, overall condition, location (with respect to the 
subject Property based on proximity to employment centers, amenities, 
services and travel patterns), age, unit amenities, utility structure, and 
common amenities. 

(24) Competitive Housing Tax Credits (HTC)--Tax credits 
available from the State Housing Credit Ceiling. 

(25) Compliance Period--With respect to a building fi-
nanced by Housing Tax Credits, the period of fifteen (15) taxable 
years, beginning with the first taxable year of the credit period pursuant 
to §42(i)(1) of the Code. 

(26) Continuously Occupied--The same household has 
resided in the Unit for at least twelve (12) months. 

(27) Contract--See Commitment. 

(28) Contractor--See General Contractor. 

(29) Control (including the terms "Controlling," "Con-
trolled by," and/or "under common Control with")--The power, ability, 
or authority, acting alone or in concert with others, directly or in-
directly, to manage, direct, superintend, restrict, regulate, govern, 
administer, or oversee. Controlling entities of a partnership include 
the general partners, special limited partners when applicable, but not 
investor limited partners who do not possess other factors or attributes 
that give them Control. Controlling entities of a limited liability 
company include but are not limited to the managers, managing 
members, any members with 10 percent or more ownership of the 
limited liability company, and any members with authority similar 
to that of a general partner in a limited partnership, but not investor 
members who do not possess other factors or attributes that give them 
Control. Controlling individuals or entities of a corporation, including 
non-profit corporations, include voting members of the corporation's 
board, whether or not any one member did not participate in a par-
ticular decision due to recusal or absence. Multiple Persons may be 
deemed to have Control simultaneously. 

(30) Contract Rent--Net rent based upon current and ex-
ecuted rental assistance contract(s), typically with a federal, state or 
local governmental agency. 

(31) Credit Underwriting Analysis Report--Sometimes re-
ferred to as the "Report." A decision making tool used by the Depart-
ment and Board containing a synopsis and reconciliation of the Appli-
cation information submitted by the Applicant. 

(32) Debt Coverage Ratio (DCR)--Sometimes referred to 
as the "Debt Coverage" or "Debt Service Coverage." Calculated as Net 
Operating Income for any period divided by scheduled debt service 
required to be paid during the same period. 

(33) Deferred Developer Fee--The portion of the Devel-
oper Fee used as a source of funds to finance the development and con-
struction of the Property. 

(34) Deobligated Funds--The funds released by the Devel-
opment Owner or recovered by the Department canceling a Contract 
or award involving some or all of a contractual financial obligation be-
tween the Department and a Development Owner or Applicant. 

(35) Determination Notice--A notice issued by the Depart-
ment to the Development Owner of a Tax-Exempt Bond Development 
which specifies the Department's determination as to the amount of 
tax credits that the Development may be eligible to claim pursuant to 
§42(m)(1)(D) of the Code. 
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(36) Developer--Any Person entering into a contractual re-
lationship with the Owner to provide Developer Services with respect 
to the Development and receiving a fee for such services and any other 
Person receiving any portion of a developer fee, whether by subcon-
tract or otherwise, except if the Person is acting as a consultant with no 
Control and receiving less than 10 percent of the total Developer fee. 
The Developer may or may not be a Related Party or Principal of the 
Owner. 

(37) Developer Fee--Compensation in amounts defined 
in §10.302(e)(7) of this chapter (relating to Underwriting Rules 
and Guidelines) paid by the Owner to the Developer for Developer 
Services inclusive of compensation to a Development Consultant(s), 
Development Team member or any subcontractor that performs De-
veloper Services or provides guaranties on behalf of the Owner will 
be characterized as Developer Fee. 

(38) Developer Services--A scope of work relating to the 
duties, activities and responsibilities for pre-development, develop-
ment, design coordination, and construction oversight of the Property 
generally including but not limited to: 

(A) site selection and purchase or lease contract nego-
tiation; 

(B) identifying and negotiating sources of construction 
and permanent financing, including financing provided by the Depart-
ment; 

(C) coordination and administration of activities, 
including the filing of applications to secure such financing; 

(D) coordination and administration of governmental 
permits, and approvals required for construction and operation; 

(E) selection and coordination of development consul-
tants including architect(s), engineer(s), third-party report providers, 
attorneys, and other design or feasibility consultants; 

(F) selection and coordination of the General Contrac-
tor and construction contract(s); 

(G) construction oversight; 

(H) other consultative services to and for the Owner; 

(I) guaranties, financial or credit support if a Related 
Party; and 

(J) any other customary and similar activities deter-
mined by the Department to be Developer Services. 

(39) Development Site--The area, or if scattered site, areas 
on which the Development is proposed and to be encumbered by a 
LURA. 

(40) Development--A residential rental housing project 
that consists of one or more buildings under common ownership and 
financed under a common plan which has applied for Department 
funds. This includes a project consisting of multiple buildings that 
are located on scattered sites and contain only rent restricted units. 
(§2306.6702) 

(41) Development Consultant or Consultant--Any Person 
(with or without ownership interest in the Development) who provides 
professional or consulting services relating to the filing of an Applica-
tion, or post award documents as required by the program. 

(42) Development Owner (also referred to as "Owner")--
Any Person, General Partner, or Affiliate of a Person who owns or pro-
poses a Development or expects to acquire Control of a Development 
under a purchase contract or ground lease approved by the Department 

and is responsible for performing under the allocation and/or Commit-
ment with the Department. (§2306.6702) 

(43) Development Team--All Persons and Affiliates 
thereof that play a role in the Development, construction, reha-
bilitation, management and/or continuing operation of the subject 
Development, including any Development Consultant and Guarantor. 

(44) Direct Loan--Funds provided through the HOME Pro-
gram, Neighborhood Stabilization Program, or Housing Trust Fund or 
other program available through the Department for multifamily de-
velopment. Direct Loans may also include deferred forgivable loans 
or other similar direct funding by the Department, regardless if it is 
required to be repaid. The tax-exempt bond program is specifically ex-
cluded. 

(45) Economically Distressed Area--An area that is in a 
census tract that has a median household income that is 75 percent or 
less of the statewide median household income and in a municipality 
or, if not within a municipality, in a county that has been awarded funds 
under the Economically Distressed Areas Program administered by the 
Texas Water Development Board within the five (5) years ending at the 
beginning of the Application Acceptance Period. Notwithstanding all 
other requirements, for funds awarded to another type of political sub-
division (e.g., a water district), the Development Site must be within 
the jurisdiction of the political subdivision. 

(46) Effective Gross Income ("EGI")--The sum total of all 
sources of anticipated or actual income for a rental Development, less 
vacancy and collection loss, leasing concessions, and rental income 
from employee-occupied units that is not anticipated to be charged or 
collected. 

(47) Efficiency Unit--A Unit without a separately enclosed 
Bedroom designed principally for use by a single person. 

(48) Eligible Hard Costs--Hard Costs includable in Eligi-
ble Basis for the purposes of determining a Housing Credit Allocation. 

(49) Environmental Site Assessment ("ESA")--An en-
vironmental report that conforms to the Standard Practice for 
Environmental Site Assessments: Phase I Assessment Process (ASTM 
Standard Designation: E 1527) and conducted in accordance with 
§10.305 of this chapter (relating to Environmental Site Assessment 
Rules and Guidelines) as it relates to a specific Development. 

(50) Executive Award and Review Advisory Committee 
(also referred to as the "Committee")--The Department committee cre-
ated under Texas Government Code §2306.1112. 

(51) Existing Residential Development--Any Develop-
ment Site which contains existing residential units at any time after 
the beginning of the Application Acceptance Period. 

(52) Extended Use Period--With respect to an HTC build-
ing, the period beginning on the first day of the Compliance Period and 
ending the later of: 

(A) the date specified in the Land Use Restriction 
Agreement or 

(B) the date which is fifteen (15) years after the close of 
the Compliance Period. 

(53) First Lien Lender--A lender whose lien has first prior-
ity as a matter of law or by operation of a subordination agreement or 
other intercreditor agreement. 

(54) General Contractor (including "Contractor")--One 
who contracts for the construction or rehabilitation of an entire De-
velopment, rather than a portion of the work. The General Contractor 
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hires subcontractors, such as plumbing contractors, electrical contrac-
tors, etc., coordinates all work, and is responsible for payment to the 
subcontractors. A prime subcontractor will also be treated as a General 
Contractor, and any fees payable to the prime subcontractor will be 
treated as fees to the General Contractor, in the scenarios described in 
subparagraphs (A) and (B) of this paragraph: 

(A) any subcontractor, material supplier, or equipment 
lessor receiving more than 50 percent of the contract sum in the con-
struction contract will be deemed a prime subcontractor; or 

(B) if more than 75 percent of the contract sum in the 
construction contract is subcontracted to three or fewer subcontractors, 
material suppliers, and equipment lessors, such parties will be deemed 
prime subcontractors. 

(55) General Partner--Any person or entity identified as a 
general partner in articles of limited partnership for the partnership that 
is the Development Owner and that has general liability for the part-
nership or that has Control with respect to any such general partner. 
Where a limited liability corporation is the legal structure employed 
rather than a limited partnership, the manager of that limited liability 
corporation is deemed, for the purposes of these rules, to be the func-
tional equivalent of a general partner. 

(56) Governing Body--The elected or appointed body of 
public or tribal officials, responsible for the enactment, implementa-
tion, and enforcement of local rules and the implementation and en-
forcement of applicable laws for its respective jurisdiction. 

(57) Governmental Entity--Includes federal, state or local 
agencies, departments, boards, bureaus, commissions, authorities, and 
political subdivisions, special districts, tribal governments and other 
similar entities. 

(58) Gross Capture Rate--Calculated as the Relevant Sup-
ply divided by the Gross Demand. 

(59) Gross Demand--The sum of Potential Demand from 
the Primary Market Area ("PMA"), demand from other sources, and 
Potential Demand from a Secondary Market Area ("SMA") to the ex-
tent that SMA demand does not exceed 25 percent of Gross Demand. 

(60) Gross Program Rent--Maximum rent limits based 
upon the tables promulgated by the Department's division responsible 
for compliance, which are developed by program and by county 
or Metropolitan Statistical Area ("MSA") or Primary Metropolitan 
Statistical Area ("PMSA") or national non-metro area. 

(61) Guarantor--Any Person that provides, or is anticipated 
to provide, a guaranty for all or a portion of the equity or debt financing 
for the Development. 

(62) HTC Development (also referred to as "HTC Prop-
erty")--A Development subject to an active LURA for Housing Tax 
Credits allocated by the Department. 

(63) HTC Property--See HTC Development. 

(64) Hard Costs--The sum total of Building Costs, Site 
Work costs, Off-Site Construction costs and contingency. 

(65) Historically Underutilized Businesses ("HUB")--An 
entity that is certified as such under Texas Government Code, Chapter 
2161 by the State of Texas. 

(66) Housing Contract System ("HCS")--The electronic in-
formation system established by the Department for tracking, funding, 
and reporting Department Contracts and Developments. The HCS is 
primarily used for Direct Loan Programs administered by the Depart-
ment. 

(67) Housing Credit Allocation--An allocation of Housing 
Tax Credits by the Department to a Development Owner for a spe-
cific Application in accordance with the provisions of this chapter and 
Chapter 11 of this title (relating to Housing Tax Credit Program Qual-
ified Allocation Plan). 

(68) Housing Credit Allocation Amount--With respect to 
a Development or a building within a Development, the amount of 
Housing Tax Credits the Department determines to be necessary for 
the financial feasibility of the Development and its viability as a De-
velopment throughout the Affordability Period and which the Board 
allocates to the Development. 

(69) Housing Quality Standards ("HQS")--The property 
condition standards described in 24 CFR §982.401. 

(70) Initial Affordability Period--The Compliance Period 
or such longer period as shall have been elected by the Owner as the 
minimum period for which Units in the Development shall be retained 
for low-income tenants and rent restricted, as set forth in the LURA. 

(71) Integrated Disbursement and Information System 
("IDIS")--The electronic grants management information system 
established by HUD to be used for tracking and reporting HOME 
funding and progress and which may be used for other sources of 
funds as established by HUD. 

(72) Land Use Restriction Agreement ("LURA")--An 
agreement, regardless of its title, between the Department and the De-
velopment Owner which is a binding covenant upon the Development 
Owner and successors in interest, that, when recorded, encumbers the 
Development with respect to the requirements of the programs for 
which it receives funds. (§2306.6702) 

(73) Low-Income Unit--A Unit that is intended to be re-
stricted for occupancy by an income eligible household, as defined by 
the Department utilizing its published income limits. 

(74) Managing General Partner--A general partner of a 
partnership (or, as provided for in paragraph (54) of this subsection, its 
functional equivalent) that is vested with the authority to take actions 
that are binding on behalf of the partnership and the other partners. 
The term Managing General Partner can also refer to a Managing 
Member of a limited liability company where so designated to bind 
the limited liability company and its members under its Agreement 
or any other person that has such powers in fact, regardless of their 
organizational title. 

(75) Market Analysis--Sometimes referred to as "Market 
Study." An evaluation of the economic conditions of supply, demand 
and rental rates conducted in accordance with §10.303 of this chapter 
(relating to Market Analysis Rules and Guidelines) as it relates to a 
specific Development. 

(76) Market Analyst--A real estate appraiser or other pro-
fessional familiar with the subject property's market area who prepares 
a Market Analysis. 

(77) Market Rent--The achievable rent at the subject Prop-
erty for a unit without rent and income restrictions determined by the 
Market Analyst or Underwriter after adjustments are made to actual 
rents on Comparable Units to account for differences in net rentable 
square footage, functionality, overall condition, location (with respect 
to the subject Property based on proximity to primary employment cen-
ters, amenities, services and travel patterns), age, unit amenities, utility 
structure, and common area amenities. The achievable rent conclusion 
must also consider the proportion of market units to total units proposed 
in the subject Property. 

(78) Market Study--See Market Analysis. 
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(79) Material Deficiency--Any deficiency in an Applica-
tion or other documentation that exceeds the scope of an Administra-
tive Deficiency. May include a group of Administrative Deficiencies 
that, taken together, create the need for a substantial re-assessment or 
reevaluation of the Application. 

(80) Multifamily Programs Procedures Manual--The man-
ual produced and amended from time to time by the Department which 
reiterates and implements the rules and provides guidance for the filing 
of multifamily related documents. 

(81) Net Operating Income ("NOI")--The income remain-
ing after all operating expenses, including replacement reserves and 
taxes that have been paid. 

(82) Net Program Rent--Calculated as Gross Program Rent 
less Utility Allowance. 

(83) Net Rentable Area ("NRA")--The unit space that is 
available exclusively to the tenant and is typically heated and cooled 
by a mechanical HVAC system. NRA is measured to the outside of the 
studs of a unit or to the middle of walls in common with other units. 
NRA does not include common hallways, stairwells, elevator shafts, 
janitor closets, electrical closets, balconies, porches, patios, or other 
areas not actually available to the tenants for their furnishings, nor does 
NRA include the enclosing walls of such areas. 

(84) Non-HTC Development--Sometimes referred to as 
Non-HTC Property. Any Development not utilizing Housing Tax 
Credits or Exchange funds. 

(85) Notice of Funding Availability ("NOFA")--A notice 
issued by the Department that announces funding availability, usually 
on a competitive basis, for multifamily rental programs requiring Ap-
plication submission from potential Applicants. 

(86) Off-Site Construction--Improvements up to the De-
velopment Site such as the cost of roads, water, sewer, and other utili-
ties to provide access to and service the Site. 

(87) Office of Rural Affairs--An office established within 
the Texas Department of Agriculture; formerly the Texas Department 
of Rural Affairs. 

(88) One Year Period ("1YP")--The period commencing on 
the date on which the Department and the Owner agree to the Quali-
fied Contract price in writing and continuing for twelve (12) calendar 
months. 

(89) Owner--See Development Owner. 

(90) Person--Without limitation, any natural person, cor-
poration, partnership, limited partnership, joint venture, limited liabil-
ity company, trust, estate, association, cooperative, government, po-
litical subdivision, agency or instrumentality or other organization or 
entity of any nature whatsoever, and shall include any group of Per-
sons acting in concert toward a common goal, including the individual 
members of the group. 

(91) Persons with Disabilities--With respect to an individ-
ual, means that such person has: 

(A) a physical or mental impairment that substantially 
limits one or more major life activities of such individual; 

(B) a record of such an impairment; or 

(C) is regarded as having such an impairment, to in-
clude persons with severe mental illness and persons with substance 
abuse disorders. 

(92) Physical Needs Assessment--See Property Condition 
Assessment. 

(93) Place--An area defined as such by the United States 
Census Bureau, which, in general, includes an incorporated city, town, 
or village, as well as unincorporated areas know as census designated 
places. The Department may provide a list of Places for reference. 

(94) Post Carryover Activities Manual--The manual pro-
duced and amended from time to time by the Department which ex-
plains the requirements and provides guidance for the filing of post-car-
ryover activities, or for Tax Exempt Bond Developments, the require-
ments and guidance for post Determination Notice activities. 

(95) Potential Demand--The number of income-eligible, 
         age-, size-, and tenure-appropriate target households in the designated

market area at the proposed placement in service date. 

(96) Primary Market ("PMA")--Sometimes referred to as 
"Primary Market Area." The area defined by the Market Analyst as de-
scribed in §10.303 of this chapter from which a proposed or existing 
Development is most likely to draw the majority of its prospective ten-
ants or homebuyers. 

(97) Primary Market Area--See Primary Market. 

(98) Principal--Persons that will exercise Control over a 
partnership, corporation, limited liability company, trust, or any other 
private entity. In the case of: 

(A) partnerships, Principals include all General Part-
ners, special limited partners, and Principals with ownership interest; 

(B) corporations, Principals include any officer autho-
rized by the board of directors, regardless of title, to act on behalf of 
the corporation, including but not limited to the president, vice pres-
ident, secretary, treasurer, and all other executive officers, and each 
stock holder having a 10 percent or more interest in the corporation, 
and any individual who has Control with respect to such stock holder; 
and 

(C) limited liability companies, Principals include all 
managers, managing members, members having a 10 percent or more 
interest in the limited liability company, any individual Controlling 
such members, or any officer authorized to act on behalf of the lim-
ited liability company. 

(99) Pro Forma Rent--For a restricted Unit, the lesser of 
the Net Program Rent or the Market Rent. For an unrestricted unit, 
the Market Rent. Contract Rents, if applicable, will be used as the Pro 
Forma Rent. 

(100) Property--The real estate and all improvements 
thereon which are the subject of the Application (including all items of 
personal property affixed or related thereto), whether currently existing 
or proposed to be built thereon in connection with the Application. 

(101) Property Condition Assessment ("PCA")--Some-
times referred to as "Physical Needs Assessment," "Project Capital 
Needs Assessment," or "Property Condition Report." The PCA pro-
vides an evaluation of the physical condition of an existing Property 
to evaluate the immediate cost to rehabilitate and to determine costs of 
future capital improvements to maintain the Property. The PCA must 
be prepared in accordance with §10.306 of this chapter (relating to 
Property Condition Assessment Guidelines) as it relates to a specific 
Development. 

(102) Qualified Contract ("QC")--A bona fide contract to 
acquire the non-low-income portion of the building for fair market 
value and the low-income portion of the building for an amount not 
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less than the Applicable Fraction (specified in the LURA) of the calcu-
lation as defined within §42(h)(6)(F) of the Code. 

(103) Qualified Contract Price ("QC Price")--Calculated 
purchase price of the Development as defined within §42(h)(6)(F) of 
the Code and as further delineated in §10.408 of this chapter (relating 
to Qualified Contract Requirements). 

(104) Qualified Contract Request ("Request")--A request 
containing all information and items required by the Department relat-
ing to a Qualified Contract. 

(105) Qualified Elderly Development--A Development 
which is operated with property-wide age restrictions for occupancy 
and which meets the requirements of "housing for older persons" 
under the federal Fair Housing Act. The age restrictions associated 
with or character of such a Development are sometimes referred to as 
"Qualified Elderly". 

(106) Qualified Nonprofit Organization--An organization 
that meets the requirements of §42(h)(5)(C) of the Code for all pur-
poses, and for an allocation in the nonprofit set-aside or subsequent 
transfer of the property, meets the requirements of Texas Government 
Code §2306.6706, and §2306.6729, and §42(h)(5) of the Code. 

(107) Qualified Nonprofit Development--A Development 
which meets the requirements of §42(h)(5) of the Code, includes the re-
quired involvement of a Qualified Nonprofit Organization, and is seek-
ing Competitive Housing Tax Credits. 

(108) Qualified Purchaser--Proposed purchaser of the De-
velopment who meets all eligibility and qualification standards stated 
in the Qualified Allocation Plan of the year the Request is received, 
including attending, or assigning another individual to attend, the De-
partment's Property Compliance Training. 

(109) Reconstruction--The demolition of one or more resi-
dential buildings in an Existing Residential Development and the con-
struction of an equal number of units or less on the Development Site. 
At least one unit must be reconstructed in order to qualify as Recon-
struction. 

(110) Rehabilitation--The improvement or modification of 
an Existing Residential Development through alteration, incidental ad-
dition or enhancement. The term includes the demolition of an Ex-
isting Residential Development and the Reconstruction of a Develop-
ment on the Development Site, but does not include Adaptive Reuse. 
(§2306.004(26-a)) More specifically, Rehabilitation is the repair, re-
furbishment and/or replacement of existing mechanical and structural 
components, fixtures and finishes. Rehabilitation will correct deferred 
maintenance, reduce functional obsolescence to the extent possible and 
may include the addition of: energy efficient components and appli-
ances, life and safety systems; site and resident amenities; and other 
quality of life improvements typical of new residential Developments. 

(111) Related Party--As defined in Texas Government 
Code, §2306.6702. 

(112) Relevant Supply--The supply of Comparable Units 
in proposed and Unstabilized Developments targeting the same popu-
lation including: 

(A) the proposed subject Units; 

(B) Comparable Units in another proposed develop-
ment within the PMA with a priority Application over the subject, 
based on the Department's evaluation process described in §10.201(6) 
of this chapter (relating to Procedural Requirements for Application 
Submission) that may not yet have been presented to the Board for 
consideration of approval; 

(C) Comparable Units in previously approved but Un-
stabilized Developments in the PMA; and 

(D) Comparable Units in previously approved but Un-
stabilized Developments in the Secondary Market Area (SMA), in the 
same proportion as the proportion of Potential Demand from the SMA 
that is included in Gross Demand. 

(113) Report--See Credit Underwriting Analysis Report. 

(114) Request--See Qualified Contract Request. 

(115) Reserve Account--An individual account: 

(A) created to fund any necessary repairs for a multi-
family rental housing Development; and 

(B) maintained by a First Lien Lender or Bank Trustee. 

(116) Right of First Refusal--An Agreement to provide a 
right to purchase the Property to a nonprofit or tenant organization with 
priority to that of any other buyer at a price whose formula is prescribed 
in the LURA. 

(117) Rural Area--

(A) A Place that is located: 

(i) outside the boundaries of a primary metropolitan 
statistical area or a metropolitan statistical area; or 

(ii) within the boundaries of a primary metropolitan 
statistical area or a metropolitan statistical area, if the statistical area 
has a population of 25,000 or less and does not share a boundary with 
an urban area 

(B) For areas not meeting the definition of a Place, the 
designation as a Rural Area or Urban Area is assigned in accordance 
with §10.204(5) of this chapter (relating to Required Documentation 
for Application Submission). 

(118) Secondary Market (SMA)--Sometimes referred to as 
"Secondary Market Area." The area defined by the Qualified Market 
Analyst as described in §10.303 of this chapter. 

(119) Secondary Market Area--See Secondary Market. 

(120) Single Room Occupancy ("SRO")--An Efficiency 
Unit that meets all the requirements of a Unit except that it may, but 
is not required, to be rented on a month to month basis to facilitate 
Transitional Housing. Buildings with SRO Units have extensive living 
areas in common and are required to be Supportive Housing and 
include the provision for substantial supports from the Development 
Owner or its agent on site. 

(121) Site Control--Ownership or a current contract or se-
ries of contracts, that meets the requirements of §10.204(10) of this 
chapter, that is legally enforceable giving the Applicant the ability, not 
subject to any legal defense by the owner, to develop a Property and 
subject it to a LURA reflecting the requirements of any awards of as-
sistance it may receive from the Department. 

(122) Site Work--Materials and labor for the horizontal 
construction generally including excavation, grading, paving, under-
ground utilities, and site amenities. 

(123) State Housing Credit Ceiling--The aggregate amount 
of Housing Credit Allocations that may be made by the Department 
during any calendar year, as determined from time to time by the 
Department in accordance with applicable federal law, including 
§42(h)(3)(C) of the Code, and Treasury Regulation §1.42-14. 

(124) Sub-Market--An area defined by the Underwriter 
based on general overall market segmentation promulgated by market 

39 TexReg 7402 September 19, 2014 Texas Register 



data tracking and reporting services from which a proposed or existing 
Development is most likely to draw the majority of its prospective 
tenants or homebuyers. 

(125) Supportive Housing--Residential rental develop-
ments intended for occupancy by individuals or households in need 
of specialized and specific non-medical services in order to maintain 
independent living. Supportive housing developments generally 
include established funding sources outside of project cash flow that 
require certain populations be served and/or certain services provided. 
The developments are expected to be free of foreclosable debt or have 
debt that is subject to cash flow repayment. A Supportive Housing 
Development financed with tax-exempt bonds with a project based 
rental assistance contract for a majority of the Units may be treated as 
Supportive Housing under all subchapters of this chapter, except Sub-
chapter D of this chapter (relating to Underwriting and Loan Policy). 
The services offered generally include case management and address 
special attributes of such populations as Transitional Housing for 
homeless and at risk of homelessness, persons who have experienced 
domestic violence or single parents or guardians with minor children. 

(126) Target Population--The designation of types of 
housing populations shall include those Developments that are entirely 
Qualified Elderly and those that are entirely Supportive Housing. All 
others will be considered to serve general populations without regard 
to any subpopulations. 

(127) Tax-Exempt Bond Development--A Development 
requesting or having been awarded Housing Tax Credits and which 
receives a portion of its financing from the proceeds of tax-exempt 
bonds which are subject to the state volume cap as described in 
§42(h)(4) of the Code, such that the Development does not receive 
an allocation of tax credit authority from the State Housing Credit 
Ceiling. 

(128) Tax-Exempt Bond Process Manual--The manual 
produced and amended from time to time by the Department which 
explains the process and provides guidance for the filing of a Housing 
Tax Credit Application utilizing Tax-Exempt Bonds. 

(129) TDHCA Operating Database--Sometimes referred to 
as "TDHCA Database." A consolidation of recent actual income and 
operating expense information collected through the Department's An-
nual Owner Financial Certification process, as required and described 
in Subchapter F of this chapter (relating to Compliance Monitoring), 
and published on the Department's web site (www.tdhca.state.tx.us). 

(130) Third Party--A Person who is not: 

(A) an Applicant, General Partner, Developer, or Gen-
eral Contractor; or 

(B) an Affiliate to the Applicant, General Partner, De-
veloper or General Contractor; or 

(C) anyone receiving any portion of the administration, 
contractor or Developer fees from the Development; or 

(D) any individual that is an executive officer or mem-
ber of the governing board or has greater than 10 percent ownership 
interest in any of the entities are identified in subparagraphs (A) - (C) 
of this paragraph. 

(131) Total Housing Development Cost--The sum total of 
the acquisition cost, Hard Costs, soft costs, Developer fee and General 
Contractor fee incurred or to be incurred through lease-up by the De-
velopment Owner in the acquisition, construction, rehabilitation, and 
financing of the Development. 

(132) Transitional Housing--A Supportive Housing devel-
opment that includes living Units with more limited individual kitchen 
facilities and is: 

(A) used exclusively to facilitate the transition of home-
less individuals and those at-risk of becoming homeless, to independent 
living within twenty-four (24) months; and 

(B) is owned by a Development Owner that includes a 
governmental entity or a qualified non-profit which provides temporary 
housing and supportive services to assist such individuals in, among 
other things, locating and retaining permanent housing. The limited 
kitchen facilities in individual Units must be appropriately augmented 
by suitable, accessible shared or common kitchen facilities. 

(133) Underwriter--The author(s) of the Credit Underwrit-
ing Analysis Report. 

(134) Uniform Physical Condition Standards ("UPCS")-
-As developed by the Real Estate Assessment Center of HUD. 

(135) Unit--Any residential rental unit in a Development 
consisting of an accommodation, including a single room used as an 
accommodation on a non-transient basis, that contains complete phys-
ical facilities and fixtures for living, sleeping, eating, cooking and san-
itation. 

(136) Unit Type--Units will be considered different Unit 
Types if there is any variation in the number of bedroom, bathrooms or 
a square footage difference equal to or more than 120 square feet. For 
example: A two Bedroom/one bath Unit is considered a different Unit 
Type than a two Bedroom/two bath Unit. A three Bedroom/two bath 
Unit with 1,000 square feet is considered a different Unit Type than 
a three Bedroom/two bath Unit with 1,200 square feet. A one Bed-
room/one bath Unit with 700 square feet will be considered an equiv-
alent Unit Type to a one Bedroom/one bath Unit with 800 square feet. 

(137) Unstabilized Development--A development with 
Comparable Units that has been approved for funding by the Depart-
ment's Board of Directors or is currently under construction or has not 
maintained a 90 percent occupancy level for at least twelve (12) con-
secutive months following construction completion. A development 
may be deemed stabilized by the Underwriter based on factors relating 
to a development's lease-up velocity, Sub-Market rents, Sub-Market 
occupancy trends and other information available to the Underwriter. 
The Market Analyst may not consider such development stabilized in 
the Market Study. 

(138) Urban Area--A Place that is located within the 
boundaries of a primary metropolitan statistical area or a metropolitan 
statistical area other than a Place described by paragraph (116)(A)(ii) 
of this subsection. For areas not meeting the definition of a Place, the 
designation as a Rural Area or Urban Area is assigned in accordance 
with §10.204(5) of this chapter. 

(139) U.S. Department of Agriculture ("USDA")--Texas 
Rural Development Office (TRDO) serving the State of Texas. 

(140) U.S. Department of Housing and Urban Develop-
ment ("HUD")-regulated Building--A building for which the rents and 
utility allowances of the building are reviewed by HUD. 

(141) Utility Allowance--The estimate of tenant-paid 
utilities made in accordance with Treasury Regulation, §1.42-10 and 
§10.614 of this chapter (relating to Utility Allowances). 

(142) Work Out Development--A financially distressed 
Development for which the Owner and/or a primary financing par-
ticipant is seeking a change in the terms of Department funding or 
program restrictions. 
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(b) Request for Staff Determinations. Where the definitions 
of Development, Development Site, New Construction, Rehabilitation, 
Reconstruction, Adaptive Reuse, and Target Population fail to account 
fully for the activities proposed in an Application, an Applicant may 
request and Department staff may provide a determination to an Appli-
cant explaining how staff will review an Application in relation to these 
specific terms and their usage within the applicable rules. Such request 
must be received by the Department prior to submission of the pre-ap-
plication (if applicable to the program) or Application (if no pre-appli-
cation was submitted). Staff's determination may take into account the 
purpose of or policies addressed by a particular rule or requirement, 
materiality of elements, substantive elements of the development plan 
that relate to the term or definition, the common usage of the particular 
term, or other issues relevant to the rule or requirement. All such deter-
minations will be conveyed in writing. If the determination is finalized 
after submission of the pre-application or Application, the Department 
may allow corrections to the pre-application or the Application that 
are directly related to the issues in the determination. It is an Appli-
cant's sole responsibility to request a determination and an Applicant 
may not rely on any determination for another Application regardless 
of similarities in a particular fact pattern. For any Application that 
does not request and subsequently receive a determination, the defi-
nitions and applicable rules will be applied as used and defined herein. 
Such a determination is intended to provide clarity with regard to Ap-
plications proposing activities such as: scattered site development or 
combinations of construction activities (e.g. Rehabilitation with some 
New Construction). An Applicant may appeal a determination for their 
Application if the determination provides for a treatment that relies on 
factors other than the explicit definition. A Board determination or a 
staff determination not timely appealed cannot be further appealed or 
challenged. 

§10.4. Program Dates. 

This section reflects key dates for all multifamily development pro-
grams except for the Competitive Housing Tax Credit Program. A 
program calendar for the Competitive Housing Tax Credit Program is 
provided in Chapter 11 of this title (relating to Housing Tax Credit Pro-
gram Qualified Allocation Plan). Applicants are strongly encouraged 
to submit the required items well in advance of established deadlines. 
Non-statutory deadlines specifically listed in this section may be ex-
tended for good cause by the Executive Director for a period of not 
more than five (5) business days provided; however, that the Applicant 
requests an extension prior to the date of the original deadline. Ex-
tensions relating to Administrative Deficiency deadlines may only be 
extended if documentation needed to resolve the item is needed from 
a Third Party. 

(1) Full Application Delivery Date. The deadline by which 
the Application must be submitted to the Department. For Direct Loan 
Applications, such deadline will generally be defined in the applicable 
NOFA and for Tax-Exempt Bond Developments, such deadlines are 
more fully explained in §10.201(2) of this chapter (relating to Proce-
dural Requirements for Application Submission). 

(2) Notice to Submit Lottery Application Delivery Date. 
No later than December 12, 2014, Applicants that receive an advance 
notice regarding a Certificate of Reservation must submit a notice to 
the Department, in the form prescribed by the Department. 

(3) Applications Associated with Lottery Delivery Date. 
No later than December 19, 2014, Applicants that participated in the 
Texas Bond Review Board Lottery must submit the complete tax credit 
Application to the Department. 

(4) Administrative Deficiency Response Deadline. Such 
deadline shall be five (5) business days after the date on the deficiency 

notice without incurring a penalty fee pursuant to §10.901 of this chap-
ter (relating to Fee Schedule). 

(5) Third Party Report Delivery Date (Environmental Site 
Assessment (ESA), Property Condition Assessment (PCA), Appraisal 
(if applicable), Market Analysis and the Site Design and Development 
Feasibility Report). For Direct Loan Applications, the Third Party re-
ports must be submitted with the Application in order for it to be con-
sidered a complete Application. For Tax-Exempt Bond Developments, 
the Third Party Reports must be submitted no later than seventy-five 
(75) calendar days prior to the Board meeting at which the tax credits 
will be considered. The seventy-five (75) calendar day deadlines are 
available on the Department's website. 

(6) Resolutions Delivery Date. Resolutions required for 
Tax-Exempt Bond Developments or Direct Loan Applications must be 
submitted no later than fourteen (14) calendar days before the Board 

         meeting at which consideration of the award will occur.

(7) Challenges to Neighborhood Organization Opposition 
Delivery Date. No later than forty-five (45) calendar days prior to the 
Board meeting at which consideration of the award will occur. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404300 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

SUBCHAPTER B. SITE AND DEVELOPMENT 
REQUIREMENTS AND RESTRICTIONS 
10 TAC §10.101 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs (the 
"Department") proposes the repeal of 10 TAC Chapter 10, Sub-
chapter B, §10.101, concerning Site and Development Require-
ments and Restrictions. The purpose of the repeal is to allow for 
the replacement of the section with a new section that encom-
passes restrictions and requirements for all development sites 
for which applications are submitted in applying for multifamily 
funding through the Department. Proposed new §10.101 is pub-
lished concurrently with this proposed repeal. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal is in 
effect, enforcing or administering the repeal does not have any 
foreseeable implications related to costs or revenues of the state 
or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, 
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the public benefit anticipated as a result of the repeal will be the 
replacement of the existing section with a new section that en-
compasses requirements for all applications applying for multi-
family funding through the Department. There is no change in 
economic cost to any individuals required to comply with the re-
peal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held September 19, 2014, to October 20, 2014, 
to receive input on the repeal. Written comments may be 
submitted to the Texas Department of Housing and Community 
Affairs, Teresa Morales, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941 or by fax to (512) 475-0764. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 
20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is proposed pur-
suant to Texas Government Code, §2306.67022, which specif-
ically authorizes the Department to adopt a qualified allocation 
plan. 

The proposed repeal affects Texas Government Code Chapter 
2306, including Subchapter DD, concerning the Low Income 
Housing Tax Credit Program. The repeal affects no other 
statutes, articles or codes. 

§10.101. Site and Development Requirements and Restrictions. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404301 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §10.101 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Subchapter B, 
§10.101, concerning Site and Development Requirements and 
Restrictions. The purpose of the new section is to provide guid-
ance relating to site and development requirements and restric-
tions for all development sites for which applications are submit-
ted in applying for multifamily funding through the Department. 
The proposed repeal of existing §10.101 is published concur-
rently with this rulemaking. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new section 
is in effect, enforcing or administering the new section does not 
have any foreseeable implications related to new costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new section is in ef-

fect, the public benefit anticipated as a result of the new section 
will be to provide guidance relating to site and development re-
quirements and restrictions relating to applications applying for 
multifamily funding through the Department. The average cost 
of filing an application is between $15,000 and $30,000, which 
may vary depending on the specific type of application, location 
of the development site, and other non-state of Texas funding 
sources utilized. The proposed rules do not, on average, result 
in an increased cost of filing an application as compared to the 
existing program rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no new or addi-
tional economic effect on small or micro-businesses. The aver-
age cost of filing an application is between $15,000 and $30,000, 
which may vary depending on the specific type of application, 
location of the development site, and other non-state of Texas 
funding sources utilized. The proposed rules do not, on average, 
result in an increased cost of filing an application as compared 
to the existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014 to October 20, 2014, to 
receive input on the new section. Written comments may be sub-
mitted to the Texas Department of Housing and Community Af-
fairs, Teresa Morales, Rule Comments, P.O. Box 13941, Austin, 
Texas 78711-3941 or by fax to (512) 475-0764, attn: Teresa 
Morales. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. 
OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The new section is proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new section is 
proposed pursuant to Texas Government Code, §2306.67022, 
which specifically authorizes the Department to adopt a quali-
fied allocation plan. 

The proposed new section affects Chapter 2306 of the Texas 
Government Code, including Subchapter DD, concerning the 
Low Income Housing Tax Credit Program. The new section af-
fects no other statutes, articles or codes. 

§10.101. Site and Development Requirements and Restrictions. 

(a) Site Requirements and Restrictions. The purpose of this 
section is to identify specific requirements and restrictions related to a 
Development Site seeking multifamily funding or assistance from the 
Department. 

(1) Floodplain. All Developments must be able to obtain 
flood insurance. New Construction or Reconstruction Developments 
located within a one-hundred (100) year floodplain as identified by 
the Federal Emergency Management Agency (FEMA) Flood Insurance 
Rate Maps must develop the site in full compliance with the National 
Flood Protection Act and all applicable federal and state statutory and 
regulatory requirements. Even if not required by such provisions, the 
Site must be developed so that all finished ground floor elevations are 
at least one foot above the floodplain and parking and drive areas are no 
lower than six inches below the floodplain. If there are more stringent 
local requirements they must also be met. If no FEMA Flood Insur-
ance Rate Maps are available for the proposed Development Site, flood 
zone documentation must be provided from the local government with 
jurisdiction identifying the one-hundred (100) year floodplain. Reha-
bilitation (excluding Reconstruction) Developments with existing and 
ongoing federal funding assistance from the U.S. Department of Hous-
ing and Urban Development (HUD) or U.S. Department of Agricul-
ture (USDA) are exempt from this requirement. However, where ex-
isting and ongoing federal assistance is not applicable such Rehabilita-
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tion (excluding Reconstruction) Developments will be allowed in the 
one-hundred (100) year floodplain provided the state or local govern-
ment has undertaken and can substantiate sufficient mitigation efforts 
and such documentation is submitted in the Application or the existing 
structures meet the requirements that are applicable for New Construc-
tion or Reconstruction Developments. 

(2) Mandatory Community Assets. Development Sites 
must be located within a one mile radius (two-mile radius for De-
velopments located in a Rural Area) of at least six (6) community 
assets listed in subparagraphs (A) - (Y) of this paragraph. Supportive 
Housing Developments located in an Urban Area must be located 
within a one mile radius of at least one of the community assets listed 
in subparagraphs (T) - (Y) of this paragraph. Only one community 
asset of each type listed will count towards the number of assets 
required. A map must be included identifying the Development Site 
and the location of each of the community assets by name. All assets 
must exist or, if under construction, must be under active construction, 
post pad (e.g. framing the structure) by the date the Application is 
submitted: 

(A) full service grocery store; 

(B) pharmacy; 

(C) convenience store/mini-market; 

(D) department or retail merchandise store; 

(E) bank/credit union; 

(F) restaurant (including fast food, but not including es-
tablishments that are primarily bars and serve food as an incidental 
item); 

(G) indoor public recreation facilities, such as, commu-
nity centers and libraries accessible to the general public; 

(H) outdoor public recreation facilities such as parks, 
golf courses, and swimming pools accessible to the general public; 

(I) medical office (physician, dentistry, optometry) or 
hospital/medical clinic; 

(J) public schools (only eligible for Developments that 
are not Qualified Elderly Developments); 

(K) senior center accessible to the general public; 

(L) religious institutions; 

(M) community, civic or service organizations, such as 
Kiwanis or Rotary Club; 

(N) child care center (must be licensed - only eligible 
for Developments that are not Qualified Elderly Developments); 

(O) post office; 

(P) city hall; 

(Q) county courthouse; 

(R) fire station; 

(S) police station; 

(T) designated public transportation stop at which pub-
lic transportation (not including "on demand" transportation) stops on 
a regular, scheduled basis; a site's eligibility for on demand transporta-
tion or transportation provided directly or indirectly by the Develop-
ment Owner do not meet this requirement; 

(U) Centers for treatment of alcohol and/or drug depen-
dency; 

(V) Centers for treatment of PTSD and other significant 
psychiatric or psychological conditions; 

(W) Centers providing therapeutic and/or rehabilitative 
services relating to mobility, sight, speech, cognitive, or hearing im-
pairments; 

(X) Clinics providing medical and/or psychological 
and/or psychiatric assistance for persons of limited financial means; or 

(Y) Other assistive services designed to support the 
households in which one or more household members have disabilities. 

(3) Undesirable Site Features. Development Sites within 
the applicable distance of any of the undesirable features identified in 
subparagraphs (A) - (J) of this paragraph will be considered ineligible. 
Rehabilitation (excluding Reconstruction) Developments with ongoing 
and existing federal assistance from HUD or USDA may be granted 
an exemption by the Board. Such an exemption must be requested at 
the time of or prior to the filing of an Application and must include a 
letter from the fair housing or civil rights office of the existing federal 
oversight entity indicating that the Rehabilitation of the existing units is 
consistent with the Fair Housing Act. The distances are to be measured 
from the nearest boundary of the Development Site to the undesirable 
feature. If Department staff identifies what it believes would constitute 
an undesirable site feature not listed in this paragraph or covered under 
subparagraph (J) of this paragraph, staff may request a determination 
from the Board as to whether such feature is acceptable or not. If the 
Board determines such feature is not acceptable and that, accordingly, 
the Site is ineligible, the Application shall be terminated and such deter-
mination of Site ineligibility and termination of the Application cannot 
be appealed. 

(A) Development Sites located within 300 feet of junk-
yards; 

(B) Development Sites located within 100 feet of ac-
tive railroad tracks, unless the Applicant provides evidence that the 
city/community has adopted a Railroad Quiet Zone or the railroad in 
question is commuter or light rail; 

(C) Development Sites located within 500 feet of heavy 
industrial or dangerous uses such as manufacturing plants, fuel storage 
facilities, refinery blast zones, etc.; 

(D) Development Sites located within 2 miles of poten-
tially hazardous uses such as nuclear plants, large refineries (e.g. oil 
refineries producing more than 100,000 barrels of crude oil daily), or 
large oil field operations; 

(E) Development Sites located within 300 feet of a solid 
waste or sanitary landfills; 

(F) Development Sites in which the buildings are lo-
cated within the easement of any overhead high voltage transmission 
line, support structures for high voltage transmission lines, radio an-
tennae, satellite towers, or other similar structures. This does not apply 
to local service electric lines and poles; 

(G) Development Sites in which the buildings are lo-
cated within the accident zones or clear zones for commercial or mil-
itary airports; 

(H) Development Sites located within 300 feet of a sex-
ually-oriented business. For purposes of this paragraph, a sexually-ori-
ented business shall be defined as stated in Local Government Code, 
§243.002; 

(I) Development Sites that contain one or more 
pipelines, situated underground or aboveground, which carry highly 
volatile liquids, hazardous substances, acutely hazardous materials, or 
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hazardous wastes, unless the pipeline is a natural gas line which is used 
only to supply natural gas to the Development Site or neighborhood; 
or 

(J) Any other Site deemed unacceptable, which would 
include, without limitation, those with exposure to an environmental 
factor that may adversely affect the health and safety of the residents 
and which cannot be adequately mitigated. 

(4) Undesirable Neighborhood Characteristics. 

(A) If the Development Site has any of the character-
istics described in subparagraph (B) of this paragraph, the Applicant 
must disclose the presence of such characteristics to the Department. 
Disclosure of undesirable characteristics must be made at the time the 
Application is submitted to the Department. An Applicant may choose 
to disclose the presence of such characteristics at the time the pre-ap-
plication (if applicable) is submitted to the Department or after induce-
ment (for Tax-Exempt Bond Developments) but must be accompanied 
by the Undesirable Neighborhood Characteristic Disclosure Fee pur-
suant to §10.901(21) of this chapter (relating to Fee Schedule). Should 
staff determine that the Development Site has any of the characteris-
tics described in subparagraph (B) of this paragraph and such charac-
teristics were not disclosed, the Application may be subject to termi-
nation. Termination due to non-disclosure may be appealed pursuant 
to §10.902 of this chapter (relating to Appeals Process (§2306.0321; 
§2306.6715)). The presence of any characteristics listed in subpara-
graph (B) of this paragraph will prompt staff to perform an assessment 
of the Development Site and neighborhood, which may include a site 
visit, and which will include, where applicable, a review as described 
in subparagraph (C) of this paragraph. The assessment of the Develop-
ment Site and neighborhood will be presented to the Board in a report, 
with a recommendation with respect to the eligibility of the Develop-
ment Site. Should the Board uphold staff's recommendation or make 
a determination that a Development Site is ineligible based on staff's 
report, the termination of the Application resulting from such Board 
action is not subject to appeal. In order for the Development Site to 
be found eligible by the Board, despite the existence of undesirable 
neighborhood characteristics, the use of Department funds at the De-
velopment Site must be consistent with achieving at least one of the 
goals in clauses (i) - (iii) of this subparagraph. 

(i) Preservation of existing occupied affordable 
housing units that are subject to existing federal rent or income 
restrictions, that will not result in a further concentration of poverty 
and the Application includes a letter from the fair housing or civil 
rights office of the existing federal oversight entity indicating that the 
Rehabilitation of the existing units is consistent with the Fair Housing 
Act; 

(ii) Improvement of housing opportunities for low 
income households and members of protected classes in areas that do 
not have high concentrations of existing affordable housing; or 

(iii) Provision of affordable housing in areas where 
there has been significant recent community investment and evidence 
of new private sector investment; and 

(iv) The Board may consider whether or not funding 
sources requested for the Development Site would otherwise be avail-
able for activities that would more closely align with the Department's 
and state's goals. 

(B) The existence of any one of the three undesirable 
neighborhood characteristics in clauses (i) - (iii) of this subparagraph 
must be disclosed by the Applicant and will prompt further review as 
outlined in subparagraph (C) of this paragraph: 

(i) The Development Site is located within a census
tract that has a poverty rate above 35 percent for individuals (or 55
percent for Developments in regions 11 and 13). 

(ii) The Development Site is located in a census
tract that has a crime index of 40 or less, according to neighborhood-
scout.com; 

(iii) The Environmental Site Assessment for the De-
velopment Site indicates any facilities listings within the ASTM-re-
quired search distances from the approximate site boundaries on any
one of the following databases: 

 
 

 

 

(I) U.S. Environmental Protection Agency 
("USEPA") National Priority List ("NPL"); Comprehensive Environ-
mental Response, Compensation, and Liability Information System 
("CERCLIS"); 

(II) Federal Engineering and/or Institutional 
Controls Registries ("EC"); Resource Conservation and Recovery Act 
("RCRA") facilities associated with treatment, storage, and disposal 
of hazardous materials that are undergoing corrective action ("RCRA 
CORRACTS"); or 

(III) RCRA Generators/Handlers of hazardous 
waste. 

(C) Should any one of the undesirable neighborhood 
characteristics described in subparagraph (B) of this paragraph exist, 
staff will conduct a further Development Site and neighborhood review 
which will include assessments of those items identified in clauses (i) 
- (viii) of this subparagraph. 

(i) A determination regarding neighborhood bound-
aries, which will be based on the review of a combination of natural and 
manmade physical features (rivers, highways, etc.), apparent changes 
in land use, the Primary Market Area as defined in the Market Anal-
ysis, census tract or municipal boundaries, and information obtained 
from any Site visits; 

(ii) An assessment of blight in the neighborhood, ev-
idenced by boarded up or abandoned residential and/or commercial 
businesses and/or the visible physical decline of property or proper-
ties; 

(iii) An assessment of general land use in the neigh-
borhood, including comment on the prevalence of residential uses; 

(iv) An assessment concerning any of the features 
reflected in paragraph (3) of this subsection if they are present in the 
neighborhood, regardless of whether they are within the specified dis-
tances referenced in paragraph (3). 

(v) An assessment of the number of existing afford-
able rental units (generally includes rental properties subject to TD-
HCA, HUD, or USDA restrictions) in the neighborhood, including 
comment on concentration based on neighborhood size; 

(vi) An assessment of the percentage of households 
residing in the census tract that have household incomes equal to or 
greater than the median household income for the MSA or county 
where the Development Site is located; 

(vii) An assessment of the number of market rate 
multifamily units in the neighborhood and their current rents and levels 
of occupancy; and 

(viii) An assessment of the number and/or strength 
of mitigating factors for otherwise undesirable neighborhood charac-
teristics, including but not limited to community revitalization plans, 
demographic data that suggests increasing socio-economic diversity, 
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crime statistics evidencing trends that crime rates are decreasing, new 
construction in the area, and any other evidence of public and/or pri-
vate investment in the neighborhood. 

(D) During or after staff's review of the Development 
Site, the Department may request additional information from the Ap-
plicant. This information is not required to be submitted with the initial 
disclosure but must be made available at the Department's request. In-
formation regarding mitigation of undesirable characteristics should be 
relevant to the undesirable characteristics that are present in the neigh-
borhood. For instance, a plan to clean up an environmental hazard is 
an appropriate response to disclosure of a facility listed in the environ-
mental site assessment, while a management plan and/or efforts of the 
local police department are appropriate to address issues of crime. Mit-
igation of undesirable characteristics should also include timelines that 
evidence a reasonable expectation that the issue(s) being addressed will 
be resolved or at least improved by the time the proposed Development 
is placed in service. Information likely to be requested may include but 
is not limited to those items in clauses (i) - (iv) of this subparagraph. 

(i) Community revitalization plans (whether or not 
submitted for points under §11.9(d)(7) of this title); 

(ii) Evidence of public and/or private plans to de-
velop or redevelop in the neighborhood, whether residential or com-
mercial; 

(iii) Mitigation plans for any adverse environmental 
features; and/or 

(iv) Statements from appropriate local elected offi-
cials regarding how the development will accomplish objectives in 
meeting obligations to affirmatively further fair housing and will ad-
dress the goals set forth in the Analysis of Impediments and Consoli-
dated Plan(s) of the local government and/or the state. 

(b) Development Requirements and Restrictions. The purpose 
of this section is to identify specific restrictions on a proposed Devel-
opment submitted for multifamily funding by the Department. 

(1) Ineligible Developments. A Development shall be in-
eligible if any of the criteria in subparagraphs (A) and (B) of this para-
graph are deemed to apply. 

(A) General Ineligibility Criteria. 

(i) Developments comprised of hospitals, nursing 
homes, trailer parks, dormitories (or other buildings that will be pre-
dominantly occupied by students) or other facilities which are usually 
classified as transient housing (as provided in the §42(i)(3)(B)(iii) and 
(iv) of the Code); 

(ii) Any Development with any building(s) with 
four or more stories that does not include an elevator; 

(iii) A Housing Tax Credit Development that pro-
vides on-site continual or frequent nursing, medical, or psychiatric ser-
vices. Refer to IRS Revenue Ruling 98-47 for clarification of assisted 
living; 

(iv) A Development that violates §1.15 of this title 
(relating to Integrated Housing Rule); 

(v) A Development seeking Housing Tax Credits 
that will not meet the general public use requirement under Treasury 
Regulation, §1.42-9 or a documented exception thereto; or 

(vi) A Development utilizing a Direct Loan that is 
subject to the Housing and Community Development Act, §104(d) re-
quirements and proposing Rehabilitation or Reconstruction, if the Ap-

plicant is not proposing the one-for-one replacement of the existing unit 
mix. Adding additional units would not violate this provision. 

(B) Ineligibility of Qualified Elderly Developments. 

(i) Any Qualified Elderly Development of two sto-
ries or more that does not include elevator service for any Units or 
living space above the first floor; 

(ii) Any Qualified Elderly Development with any 
Units having more than two bedrooms with the exception of up to three 
employee Units reserved for the use of the manager, maintenance, 
and/or security officer. These employee Units must be specifically 
designated as such; or 

(iii) Any Qualified Elderly Development (including 
Qualified Elderly in a Rural Area) proposing more than 70 percent two-
bedroom Units. 

(2) Development Size Limitations. The minimum Devel-
opment size is 16 Units. New Construction or Adaptive Reuse Devel-
opments in Rural Areas are limited to a maximum of 80 Units. Other 
Developments do not have a limitation as to the maximum number of 
Units. 

(3) Rehabilitation Costs. Developments involving Reha-
bilitation must establish a scope of work that will substantially improve 
the interiors of all units and exterior deferred maintenance. The follow-
ing minimum Rehabilitation amounts must be maintained through the 
issuance of IRS Forms 8609 or at the time of the close-out documen-
tation, as applicable: 

(A) For Housing Tax Credit Developments under the 
USDA Set-Aside the minimum Rehabilitation will involve at least 
$19,000 per Unit in Building Costs and Site Work; 

(B) For Tax-Exempt Bond Developments, less than 
twenty (20) years old, the minimum Rehabilitation will involve at 
least $15,000 per Unit in Building Costs and Site Work. If such 
Developments are greater than twenty (20) years old, the minimum 
Rehabilitation will involve at least $25,000 per Unit in Building Costs 
and Site Work; 

(C) For all other Developments, the minimum Rehabil-
itation will involve at least $25,000 per Unit in Building Costs and Site 
Work; or 

(D) Rehabilitation Developments financed with Direct 
Loans provided through the HOME program (or any other program 
subject to 24 CFR 92) that triggers the rehabilitation requirements of 
24 CFR 92 will be required to meet all applicable state and local codes, 
ordinances, and standards; the 2012 International Existing Building 
Code ("IEBC"); and the requirements in clauses (i) - (iv) of this sub-
paragraph. 

(i) recommendations made in the Environmental 
Assessment and Physical Conditions Assessment with respect to health 
and safety issues, major systems (structural support; roofing; cladding 
and weatherproofing; plumbing; electrical; and heating, ventilation, 
and air conditioning), and lead based paint must be implemented; 

(ii) all accessibility requirements pursuant to 10 
TAC §1.206 (relating to Applicability of the Construction Standards 
for Compliance with §504 of the Rehabilitation Act of 1973) and 
§1.209 (relating to Substantial Alteration of Multifamily Develop-
ments) must be met; 

(iii) properties located in the designated catastrophe 
areas specified in 28 TAC §5.4008 must comply with 28 TAC §5.4011 
(relating to Applicable Building Code Standards in Designated Catas-
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trophe Areas for Structures Constructed, Repaired or to Which Addi-
tions Are Made On and After January 1, 2008); and 

(iv) should IEBC be more restrictive than local 
codes, or should local codes not exist, then the Development must 
meet the requirements imposed by IEBC. 

(4) Mandatory Development Amenities. (§2306.187) New 
Construction, Reconstruction or Adaptive Reuse Units must include all 
of the amenities in subparagraphs (A) - (M) of this paragraph. Reha-
bilitation (excluding Reconstruction) Developments must provide the 
amenities in subparagraphs (D) - (M) of this paragraph unless stated 
otherwise. Supportive Housing Developments are not required to pro-
vide the amenities in subparagraph (B), (E), (F), (G), (I), or (M) of this 
paragraph; however, access must be provided to a comparable amenity 
in a common area. These amenities must be at no charge to the tenants. 
Tenants must be provided written notice of the elections made by the 
Development Owner. 

(A) All Units must be wired with RG-6/U COAX or 
better and CAT3 phone cable or better, wired to each bedroom, dining 
room and living room; 

(B) Laundry Connections; 

(C) Exhaust/vent fans (vented to the outside) in the 
bathrooms; 

(D) Screens on all operable windows; 

(E) Disposal and Energy-Star rated dishwasher (not 
required for USDA; Rehabilitation Developments exempt from dish-
washer if one was not originally in the Unit); 

(F) Energy-Star rated refrigerator; 

(G) Oven/Range; 

(H) Blinds or window coverings for all windows; 

(I) At least one Energy-Star rated ceiling fan per Unit; 

(J) Energy-Star rated lighting in all Units which may 
include compact fluorescent or LED light bulbs; 

(K) Plumbing fixtures (toilets and faucets) must meet 
design standards at 30 TAC §290.252 (relating to Design Standards); 

(L) All Units must have central heating and air-condi-
tioning (Packaged Terminal Air Conditioners meet this requirement for 
SRO or Efficiency Units only); and 

(M) Adequate parking spaces consistent with local 
code, unless there is no local code, in which case the requirement 
would be one and a half (1.5) spaces per Unit for non-Qualified 
Elderly Developments and one (1) space per Unit for Qualified Elderly 
Developments. The minimum number of required spaces must be 
available to the tenants at no cost. 

(5) Common Amenities. 

(A) All Developments must include sufficient common 
amenities as described in subparagraph (C) of this paragraph to qualify 
for at least the minimum number of points required in accordance with 
clauses (i) - (vi) of this subparagraph. For Developments with 41 Units 
or more, at least two (2) of the required threshold points must come 
from subparagraph (C)(xxxi) of this paragraph. 

(i) Developments with 16 to 40 Units must qualify 
for four (4) points; 

(ii) Developments with 41 to 76 Units must qualify 
for seven (7) points; 

(iii) Developments with 77 to 99 Units must qualify 
for ten (10) points; 

(iv) Developments with 100 to 149 Units must qual-
ify for fourteen (14) points; 

(v) Developments with 150 to 199 Units must qual-
ify for eighteen (18) points; or 

(vi) Developments with 200 or more Units must 
qualify for twenty-two (22) points. 

(B) These points are not associated with any selection 
criteria points. The amenities must be for the benefit of all tenants 
and made available throughout normal business hours and maintained 
throughout the Compliance Period. Tenants must be provided written 
notice of the elections made by the Development Owner. If fees in ad-
dition to rent are charged for amenities, then the amenity may not be 
included among those provided to satisfy the requirement. All ameni-
ties must meet accessibility standards and spaces for activities must be 
sized appropriately to serve the proposed Target Population. Applica-
tions for non-contiguous scattered site housing, excluding non-contigu-
ous single family sites, will have the test applied based on the number 
of Units per individual site. 

(C) The common amenities and respective point values 
are set out in clauses (i) - (xxxi) of this subparagraph. Some ameni-
ties may be restricted for Applicants proposing a specific Target Popu-
lation. An Applicant can only count an amenity once; therefore com-
bined functions (a library which is part of a community room) will only 
qualify for points under one category: 

(i) Full perimeter fencing (2 points); 

(ii) Controlled gate access (2 points); 

(iii) Gazebo w/sitting area (1 point); 

(iv) Accessible walking/jogging path separate from 
a sidewalk and in addition to required accessible routes to Units or other 
amenities (1 point); 

(v) Community laundry room with at least one 
washer and dryer for every 40 Units (3 points); 

(vi) Barbecue grill and picnic table with at least one 
of each for every 50 Units (1 point); 

(vii) Covered pavilion that includes barbecue grills 
and tables with at least one grill and table for every 50 Units (2 points); 

(viii) Swimming pool (3 points); 

(ix) Splash pad/water feature play area (1 point); 

(x) Furnished fitness center. Equipped with fitness 
equipment options with at least one option per every 40 Units or partial 
increment of 40 Units: stationary bicycle, elliptical trainer, treadmill, 
rowing machine, universal gym, multi-functional weight bench, sauna, 
stair-climber, or other similar equipment. Equipment shall be commer-
cial use grade or quality. All Developments must have at least two 
equipment options but are not required to have more than five equip-
ment options regardless of number of Units (2 points); 

(xi) Equipped and functioning business center or 
equipped computer learning center. Must be equipped with 1 computer 
for every 30 Units loaded with basic programs, 1 laser printer for 
every 3 computers (minimum of one printer) and at least one scanner 
which may be integrated with printer (2 points); 

(xii) Furnished Community room (2 points); 
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(xiii) Library with an accessible sitting area (sepa-
rate from the community room) (1 point); 

(xiv) Enclosed community sun porch or covered 
community porch/patio (1 point); 

(xv) Service coordinator office in addition to leasing 
offices (1 point); 

(xvi) Senior Activity Room stocked with supplies 
(Arts and Crafts, etc.) (2 points); 

(xvii) Health Screening Room (1 point); 

(xviii) Secured Entry (applicable only if all Unit en-
tries are within the building's interior) (1 point); 

(xix) Horseshoe pit; putting green; shuffleboard 
court; video game console(s) with a variety of games and a dedicated 
location accessible to all tenants to play such games (1 point); 

(xx) Community Dining Room with full or warming 
kitchen furnished with adequate tables and seating (3 points); 

(xxi) One Children's Playscape Equipped for 5 to 12 
year olds, or one Tot Lot (1 point). Can only select this item if clause 
(xxii) of this subparagraph is not selected; or 

(xxii) Two Children's Playscapes Equipped for 5 to 
12 year olds, two Tot Lots, or one of each (2 points). Can only select 
this item if clause (xxi) of this subparagraph is not selected; 

(xxiii) Sport Court (Tennis, Basketball or Volley-
ball) (2 points); 

(xxiv) Furnished and staffed Children's Activity 
Center that must have age appropriate furnishings and equipment. 
Appropriate levels of staffing must be provided during after-school 
hours and during school vacations (3 points); 

(xxv) Community Theater Room equipped with a 52 
inch or larger screen with surround sound equipment; DVD player; and 
theater seating (3 points); 

(xxvi) Dog Park area that is fully enclosed and in-
tended for tenant owned dogs to run off leash or a dog wash station 
with plumbing for hot and cold water connections and tub drainage 
(requires that the Development allow dogs) (1 point); 

(xxvii) Common area Wi-Fi (1 point); 

(xxviii) Twenty-four hour live monitored camera/se-
curity system in each building (3 points); 

(xxix) Secured bicycle parking (1 point); 

(xxx) Rooftop viewing deck (2 points); or 

(xxxi) Green Building Features. Points under this 
item are intended to promote energy and water conservation, opera-
tional savings and sustainable building practices. Points may be se-
lected from only one of four categories: Limited Green Amenities, En-
terprise Green Communities, Leadership in Energy and Environmen-
tal Design (LEED), and National Green Building Standard (NAHB) 
Green. A Development may qualify for no more than four (4) points 
total under this clause. 

(I) Limited Green Amenities (2 points). The 
items listed in subclauses (I) - (IV) of this clause constitute the min-
imum requirements for demonstrating green building of multifamily 
Developments. Six (6) of the nine (9) items listed under items (-a-) -
(-l-) of this subclause must be met in order to qualify for the maximum 
number of two (2) points under this subclause; 

(-a-) a rain water harvesting/collection sys-
tem and/or locally approved greywater collection system; 

(-b-) native trees and plants installed that re-
duce irrigation requirements and are appropriate to the Development 
Site's soil and microclimate to allow for shading in the summer and 
heat gain in the winter; 

(-c-) water-conserving fixtures that meet the 
EPA's WaterSense Label. Such fixtures must include low-flow or high 
efficiency toilets, bathroom lavatory faucets, showerheads, and kitchen 
faucets. Rehabilitation Developments may install compliant faucet aer-
ators instead of replacing the entire faucets; 

(-d-) all of the HVAC condenser units located 
so they are fully shaded 75 percent of the time during summer months 
(i.e. May through August) as certified by the design team at cost certi-
fication; 

(-e-) Energy-Star qualified hot water heaters 
or install those that are part of an overall Energy-Star efficient system; 

(-f-) install individual or sub-metered utility 
meters. Rehabilitation Developments may claim sub-meter only if not 
already sub-metered at the time of Application; 

(-g-) healthy finish materials including the 
use of paints, stains, adhesives, and sealants consistent with the Green 
Seal 11 standard or other applicable Green Seal standard; 

(-h-) install daylight sensor, motion sensors 
or timers on all exterior lighting and install fixtures that include au-
tomatic switching on timers or photocell controls for all lighting not 
intended for 24-hour operation or required for security; 

(-i-) recycling service provided throughout 
the Compliance Period; 

(-j-) for Rehabilitation Developments or De-
velopments with 41 units or less, construction waste management sys-
tem provided by contractor that meets LEEDs minimum standards; 

(-k-) for Rehabilitation Developments or De-
velopments with 41 units or less, clothes dryers vented to the outside; 

(-l-) for Developments with 41 units or less, 
at least 25% by cost FSC certified salvaged wood products. 

(II) Enterprise Green Communities (4 points). 
The Development must incorporate all mandatory and optional items 
applicable to the construction type (i.e. New Construction, Rehabili-
tation, etc.) as provided in the most recent version of the Enterprise 
Green Communities Criteria found at http://www.greencommuni-
tiesonline.org. 

(III) LEED (4 points). The Development must 
incorporate, at a minimum, all of the applicable criteria necessary to 
obtain a LEED Certification, regardless of the rating level achieved 
(i.e., Certified, Silver, Gold or Platinum). 

(IV) National Green Building Standard (NAHB 
Green) (4 points). The Development must incorporate, at a minimum, 
all of the applicable criteria necessary to obtain a NAHB Green Cer-
tification, regardless of the rating level achieved (i.e. Bronze, Silver, 
Gold, or Emerald). 

(6) Unit Requirements. 

(A) Unit Sizes. Developments proposing New Con-
struction or Reconstruction will be required to meet the minimum sizes 
of Units as provided in clauses (i) - (v) of this subparagraph. These 
minimum requirements are not associated with any selection criteria. 
Developments proposing Rehabilitation (excluding Reconstruction) or 
Supportive Housing Developments will not be subject to the require-
ments of this subparagraph. 

(i) five hundred (500) square feet for an Efficiency 
Unit; 

39 TexReg 7410 September 19, 2014 Texas Register 

http:tiesonline.org
http://www.greencommuni


(ii) six hundred (600) square feet for a one Bedroom 
Unit; 

(iii) eight hundred (800) square feet for a two Bed-
room Unit; 

(iv) one thousand (1,000) square feet for a three Bed-
room Unit; and 

(v) one thousand, two-hundred (1,200) square feet 
for a four Bedroom Unit. 

(B) Unit and Development Features. Housing Tax 
Credit Applicants may select amenities for the score of an Application 
under this section, but must maintain the points associated with those 
amenities by maintaining the amenity selected or providing substitute 
amenities with equal or higher point values. Tax-Exempt Bond Devel-
opments must include enough amenities to meet a minimum of seven 
(7) points. Applications not funded with Housing Tax Credits (e.g. 
Direct Loan Applications) must include enough amenities to meet a 
minimum of four (4) points. The amenity shall be for every Unit at 
no extra charge to the tenant. The points selected at Application and 
corresponding list of amenities will be required to be identified in the 
LURA, and the points selected at Application must be maintained 
throughout the Compliance Period. Applications involving scattered 
site Developments must have a specific amenity located within each 
Unit to count for points. Rehabilitation Developments will start with a 
base score of three (3) points and Supportive Housing Developments 
will start with a base score of five (5) points. 

(i) Covered entries (0.5 point); 

(ii) Nine foot ceilings in living room and all bed-
rooms (at minimum) (0.5 point); 

(iii) Microwave ovens (0.5 point); 

(iv) Self-cleaning or continuous cleaning ovens (0.5 
point); 

(v) Refrigerator with icemaker (0.5 point); 

(vi) Storage room or closet, of approximately 9 
square feet or greater, separate from and in addition to bedroom, 
entryway or linen closets and which does not need to be in the Unit 
but must be on the property site (0.5 point); 

(vii) Energy-Star qualified laundry equipment 
(washers and dryers) for each individual Unit; must be front loading 
washer and dryer in required accessible Units (1.5 points); 

(viii) Covered patios or covered balconies (0.5 
point); 

(ix) Covered parking (including garages) of at least 
one covered space per Unit (1.5 points); 

(x) R-15 Walls/R-30 Ceilings (rating of wall/ceiling 
system) (1.5 points); 

(xi) 14 SEER HVAC (or greater) for New Construc-
tion, Adaptive Reuse, and Reconstruction or radiant barrier in the attic 
for Rehabilitation (excluding Reconstruction) (1.5 points); 

(xii) High Speed Internet service to all Units (can be 
wired or wireless; required equipment for either must be provided) (1 
point); and 

(xiii) Desk or computer nook (0.5 point). 

(7) Tenant Supportive Services. The supportive services 
include those listed in subparagraphs (A) - (T) of this paragraph. Tax 

Exempt Bond Developments must select a minimum of eight (8) points; 
Applications not funded with Housing Tax Credits (e.g. HOME Pro-
gram or other Direct Loans) must include enough services to meet a 
minimum of four (4) points. The points selected and complete list of 
supportive services will be included in the LURA and the timeframe 
by which services are offered must be in accordance with §10.619 of 
this chapter (relating to Monitoring for Social Services) and maintained 
throughout the Compliance Period. The Owner may change, from time 
to time, the services offered; however, the overall points as selected at 
Application must remain the same. Tenants must be provided writ-
ten notice of the elections made by the Development Owner. No fees 
may be charged to the tenants for any of the services and there must be 
adequate space for the intended services. Services must be provided 
on-site or transportation to those off-site services identified on the list 
must be provided. The same service may not be used for more than one 
scoring item. 

(A) joint use library center, as evidenced by a written 
agreement with the local school district (2 points); 

(B) weekday character building program (shall include 
at least on a monthly basis a curriculum based character building pre-
sentation on relevant topics, for example teen dating violence, drug 
prevention, teambuilding, internet dangers, stranger danger, etc.) (2 
points); 

(C) daily transportation such as bus passes, cab vouch-
ers, specialized van on-site (4 points); 

(D) Food pantry/common household items accessible 
to residents at least on a monthly basis (1 point); 

(E) GED preparation classes (shall include an instructor 
providing on-site coursework and exam) (1 point); 

(F) English as a second language classes (shall include 
n instructor providing on-site coursework and exam) (1 point); 

(G) quarterly financial planning courses (i.e. home-
uyer education, credit counseling, investing advice, retirement 
lans, etc.). Courses must be offered through an on-site instructor; a 
D-ROM or online course is not acceptable (1 point); 

(H) annual health fair (1 point); 

(I) quarterly health and nutritional courses (1 point); 

(J) organized youth programs offered by the Develop-
ent (1 point); 

(K) scholastic tutoring (shall include weekday home-
ork help or other focus on academics) (3 points); 

(L) Notary Services during regular business hours 

a

b
p
C

m

w

(§2306.6710(b)(3)) (1 point); 

(M) weekly exercise classes (2 points); 

(N) twice monthly arts, crafts, and other recreational ac-
tivities such as Book Clubs and creative writing classes (2 points); 

(O) annual income tax preparation (offered by an in-
come tax prep service) (1 point); 

(P) monthly transportation to community/social events 
such as mall trips, community theatre, bowling, organized tours, etc. 
(1 point); 

(Q) twice monthly on-site social events (i.e. potluck 
dinners, game night, sing-a-longs, movie nights, birthday parties, etc.) 
(1 point); 
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(R) specific case management services offered through 
external, contracted parties for seniors, Persons with Disabilities or 
Supportive Housing (1 point); 

(S) weekly home chore services (such as valet trash re-
moval, assistance with recycling, furniture movement, etc., and quar-
terly preventative maintenance including light bulb replacement) for 
seniors and Persons with Disabilities (2 points); 

(T) any of the programs described under Title IV-A of 
the Social Security Act (42 U.S.C. §§601, et seq.) which enables chil-
dren to be cared for in their homes or the homes of relatives; ends the 
dependence of needy families on government benefits by promoting 
job preparation, work and marriage; prevents and reduces the incidence 
of unplanned pregnancies; and encourages the formation and mainte-
nance of two-parent families (1 point); 

(U) contracted career training and placement partner-
ships with local worksource offices, culinary programs, or vocational 
counseling services; also resident training programs that train and hire 
residents for job opportunities inside the development in areas like leas-
ing, tenant services, maintenance, landscaping, or food and beverage 
operation (2 points); 

(V) external partnerships for provision of weekly AA 
or NA meetings at the Development Site (2 points); 

(W) contracted onsite occupational or physical therapy 
services for seniors and Persons with Disabilities (2 points); 

(X) a full-time resident services coordinator with a ded-
icated office space at the development (2 points); and 

(Y) a resident-run pea patch or community garden (1 
point). 

(8) Development Accessibility Requirements. All Devel-
opments must meet all specifications and accessibility requirements as 
identified in subparagraphs (A) - (C) of this paragraph and any other 
applicable state or federal rules and requirements. The accessibility re-
quirements are further identified in the Certification of Development 
Owner as provided in the Application. 

(A) The Development shall comply with the accessibil-
ity requirements under §504, Rehabilitation Act of 1973 (29 U.S.C. 
§794), as specified under 24 C.F.R. Part 8, Subpart C, and as further 
defined in Chapter 1, Subchapter B of this title (relating to Accessibil-
ity Requirements). 

(B) New Construction (excluding New Construction of 
non-residential buildings) Developments where some Units are nor-
mally exempt from Fair Housing accessibility requirements, a mini-
mum of 20% of each unit type of otherwise exempt units (i.e., one bed-
room one bath, two bedroom one bath, two bedroom two bath, three 
bedroom two bath) must provide an accessible entry level and all com-
mon-use facilities in compliance with the Fair Housing Guidelines, and 
include a minimum of one bedroom and one bathroom or powder room 
at the entry level. 

(C) The Development Owner is and will remain in com-
pliance with state and federal laws, including but not limited to, fair 
housing laws, including Chapter 301, Property Code, Title VIII of the 
Civil Rights Act of 1968 (42 U.S.C. §§3601 et seq.), the Fair Housing 
Amendments Act of 1988 (42 U.S.C. §§3601 et seq.); the Civil Rights 
Act of 1964 (42 U.S.C. §§2000a et seq.); the Americans with Disabili-
ties Act of 1990 (42 U.S.C. §§12101 et seq.); the Rehabilitation Act of 
1973 (29 U.S.C. §§701 et seq.); Fair Housing Accessibility; the Texas 
Fair Housing Act; and that the Development is designed consistent with 
the Fair Housing Act Design Manual produced by HUD, the Code Re-
quirements for Housing Accessibility 2000 (or as amended from time 

to time) produced by the International Code Council and the Texas Ac-
cessibility Standards. (§2306.257; §2306.6705(7)) 

(D) All Applications proposing Rehabilitation (includ-
ing Reconstruction) will be treated as Substantial Alteration, in accor-
dance with §1.205 of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404302 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

SUBCHAPTER C. APPLICATION SUBMIS-
SION REQUIREMENTS, INELIGIBILITY 
CRITERIA, BOARD DECISIONS AND WAIVER 
OF RULES OR PRE-CLEARANCE FOR 
APPLICATIONS 
10 TAC §§10.201 - 10.207 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs 
(the "Department" proposes the repeal of 10 TAC Chapter 
10, Subchapter C, §§10.201 - 10.207, concerning Application 
Submission Requirements, Ineligibility Criteria, Board Decisions 
and Waiver of Rules. The purpose of the repeal is to allow 
for the replacement of the existing sections with new sections 
that encompass requirements for all applications applying for 
multifamily funding through the Department. Proposed new 
§§10.201 - 10.207 are being published concurrently with this 
rulemaking. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal is in 
effect, enforcing or administering the repeal does not have any 
foreseeable implications related to costs or revenues of the state 
or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, 
the public benefit anticipated as a result of the repeal will be the 
replacement of the sections with new sections that encompass 
requirements for all applications applying for multifamily funding 
through the Department. There is no new or additional economic 
cost to any persons required to comply with the repeal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no new economic 
effect on small or micro-businesses. 
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REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held September 19, 2014, to October 20, 2014, 
to receive input on the repeal. Written comments may be 
submitted to the Texas Department of Housing and Community 
Affairs, Teresa Morales, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941 or by fax to (512) 475-0764. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 
20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is proposed pur-
suant to Texas Government Code, §2306.67022, which specif-
ically authorizes the Department to adopt a qualified allocation 
plan. 

The proposed repeal affects Texas Government Code Chapter 
2306, including Subchapter DD, concerning the Low Income 
Housing Tax Credit Program. The repeal affects no other 
statutes, articles or codes. 

§10.201. Procedural Requirements for Application Submission. 
§10.202. Ineligible Applicants and Applications. 
§10.203. Public Notifications. 
§10.204. Required Documentation for Application Submission. 
§10.205. Required Third Party Reports. 
§10.206. Board Decisions. 
§10.207. Waiver of Rules or Pre-Clearance for Applications. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404303 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

SUBCHAPTER C. APPLICATION SUBMIS-
SION REQUIREMENTS, INELIGIBILITY 
CRITERIA, BOARD DECISIONS AND WAIVER 
OF RULES FOR APPLICATIONS 
10 TAC §§10.201 - 10.207 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Subchapter C, 
§§10.201 - 10.207. The purpose of the proposed new rules is to 
provide guidance for application submission, define what would 
cause an applicant and application to be ineligible for consid-
eration of multifamily funding, and explain processes regarding 
Board decisions. The proposed repeal of existing Subchapter C 
is published concurrently with this rulemaking. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new sections 
are in effect, enforcing or administering the new sections does 

not have any foreseeable implications related to new costs or 
revenues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new sections are in 
effect, the public benefit anticipated as a result of the new sec-
tions will be to provide additional clarity regarding requirements 
for application submission, define ineligible applicants and appli-
cations, and explain processes regarding Board decisions. The 
average cost of filing an application is between $15,000 and 
$30,000, which may vary depending on the specific type of ap-
plication, location of the development site, and other non-state 
of Texas funding sources utilized. The proposed rules do not, 
on average, result in an increased cost of filing an application as 
compared to the existing program rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no new or addi-
tional economic effect on small or micro-businesses. The aver-
age cost of filing an application is between $15,000 and $30,000, 
which may vary depending on the specific type of application, 
location of the development site, and other non-state of Texas 
funding sources utilized. The proposed rules do not, on average, 
result in an increased cost of filing an application as compared 
to the existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014, to October 20, 2014, to 
receive input on the new sections. Written comments may be 
submitted to the Texas Department of Housing and Community 
Affairs, P.O. Box 13941, Austin, Texas 78711-3941, ATTN: Pam 
Cloyde; by email to pcloyde@tdhca.state.tx.us; or by FAX to 
(512) 475-4420. ALL COMMENTS MUST BE RECEIVED BY 
5:00 P.M. ON OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new sections are 
proposed pursuant to Texas Government Code, §2306.67022, 
which specifically authorizes the Department to adopt a quali-
fied allocation plan. 

The proposed new sections affect Chapter 2306 of the Texas 
Government Code, including Subchapter DD, concerning the 
Low Income Housing Tax Credit Program. The new sections 
affect no other statutes, articles or codes. 

§10.201. Procedural Requirements for Application Submission. 

The purpose of this section is to identify the procedural requirements 
for Application submission. Only one Application may be submitted 
for a Development Site in an Application Round. While the Applica-
tion Acceptance Period is open or prior to the Application deadline, an 
Applicant may withdraw an Application and subsequently file a new 
Application utilizing the original pre-application fee (as applicable) 
that was paid as long as no substantive evaluation was performed by 
the Department. Applicants are subject to the schedule of fees as set 
forth in §10.901 of this chapter (relating to Fee Schedule). 

(1) General Requirements. 

(A) An Applicant requesting funding from the De-
partment must submit an Application in order to be considered for 
an award. An Application must be complete (including all required 
exhibits and supporting materials) and submitted by the required 
program deadline. If an Application, including the corresponding Ap-
plication fee as described in §10.901 of this chapter, is not submitted 
to the Department on or before the applicable deadline, the Applicant 
will be deemed not to have made an Application. 
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(B) Applying for multifamily funds from the Depart-
ment is a technical process that must be followed completely. As a 
result of the competitive nature of some funding sources, an Appli-
cant should proceed on the assumption that deadlines are fixed and firm 
with respect to both date and time, and cannot be waived except where 
authorized, and for truly extraordinary circumstances, such as the oc-
currence of a significant natural disaster that makes timely adherence 
impossible. If an Applicant chooses to submit by delivering an item 
physically to the Department, it is the Applicant's responsibility to be 
within the Department's doors by the appointed deadline. Applicants 
are strongly encouraged to submit the required items well in advance of 
established deadlines. Applicants should ensure that all documents are 
legible, properly organized and tabbed, and that digital media is fully 
readable by the Department. Department staff receiving an application 
may perform a cursory review to see if there are any glaring problems. 
This is a cursory review and may not be relied upon as confirmation 
that         

(C) The Applicant must deliver one (1) CD-R contain-
ing a PDF copy and Excel copy of the complete Application to the 
Department. Each copy must be in a single file and individually book-
marked in the order required by the Multifamily Programs Procedures 
Manual. Additional files required for Application submission (e.g., 
Third Party Reports) outside the Uniform Application may be included 
on the same CD-R or a separate CD-R as the Applicant sees fit. 

(D) Applications must include materials addressing 
each and all of the items enumerated in this chapter and other chapters 
as applicable. If an Applicant does not believe that a specific item 
should be applied, the Applicant must include, in its place, a statement 
identifying the required item, stating that it is not being supplied, and 
a statement as to why the Applicant does not believe it should be 
required. 

(2) Filing of Application for Tax-Exempt Bond Develop-
ments. Applications may be submitted to the Department as described 
in subparagraphs (A) and (B) of this paragraph. Multiple site applica-
tions for Tax-Exempt Bond Developments will be considered to be one 
Application as identified in Texas Government Code, Chapter 1372. 
Applications will be required to satisfy the requirements of the Quali-
fied Allocation Plan (QAP) and Uniform Multifamily Rules in place at 
the time the Application is received by the Department. Applications 
that receive a Traditional Carryforward designation after November 15 
will not be accepted until after January 2 and will be subject to the QAP 
and Uniform Multifamily Rules in place at the time the Application is 
received by the Department. 

(A) Lottery Applications. For Applicants participating 
in the TBRB lottery for private activity bond volume cap and whereby 
advance notice is given regarding a Certificate of Reservation, the Ap-
plicant must submit a Notice to Submit Lottery Application form to 
the Department no later than the Notice to Submit Lottery Application 
Delivery Date described in §10.4 of this chapter (relating to Program 
Dates). The complete Application, accompanied by the Application 
Fee described in §10.901 of this chapter must be submitted no later 
than the Applications Associated with Lottery Delivery Date described 
in §10.4 of this chapter. 

(B) Waiting List Applications. Applications designated 
as Priority 1 or 2 by the TBRB and receiving advance notice of a Cer-
tificate of Reservation for private activity bond volume cap must sub-
mit Parts 1 - 4 of the Application and the Application Fee described in 
§10.901 of this chapter prior to the issuance of the Certificate of Reser-
vation by the TBRB. The remaining parts of the Application must be 
submitted at least seventy-five (75) days prior to the Board meeting at 
which the decision to issue a Determination Notice would be made. An 

the Application was complete or in proper form.

Application designated as Priority 3 will not be accepted until after the 
issuer has induced the bonds and is subject to the following additional 
timeframes: 

(i) The Applicant must submit to the Department 
confirmation that a Certificate of Reservation from the TBRB has 
been issued not more than thirty (30) days after the Application is 
received by the Department. The Executive Director may, for good 
cause, approve an extension for up to an additional fifteen (15) days 
to submit confirmation the Certificate of Reservation has been issued. 
The Application will be terminated if the Certificate of Reservation is 
not received within the required timeframe; 

(ii) The Department will require at least seventy-five 
(75) days to review an Application, unless Department staff can com-
plete its evaluation in sufficient time for Board consideration. Appli-
cants should be aware that unusual financing structures, portfolio trans-
actions, and the need to resolve Administrative Deficiencies may re-
quire additional time to review and the prioritization of Applications 
will be subject to the review priority established in paragraph (6) of 
this subsection; 

(iii) Department staff may choose to delay presenta-
tion to the Board in instances in which an Applicant is not reasonably 
expected to close within sixty (60) days of the issuance of a Determi-
nation Notice. 

(3) Certification of Tax Exempt Bond Applications with 
New Docket Numbers. Applications that receive an affirmative Board 
Determination, but for which closing on the bonds does not occur 
prior to the Certificate of Reservation expiration date, and which 
subsequently have that docket number withdrawn from the TBRB, 
may have their Determination Notice reinstated. In the event that 
the Department's Board has not yet approved the Application, the 
Application will continue to be processed and ultimately provided 
to the Board for consideration The Applicant would need to receive 
a new docket number from the TBRB and meet the requirements 
described in subparagraphs (A) - (C) of this paragraph: 

(A) The Application must remain unchanged, which 
means that at a minimum, the following cannot have changed: Site 
Control, total number of Units, unit mix (bedroom sizes and income 
restrictions), design/site plan documents, financial structure including 
bond and Housing Tax Credit amounts, development costs, rent sched-
ule, operating expenses, sources and uses, ad valorem tax exemption 
status, Target Population, scoring criteria (if TDHCA is bond issuer) or 
TBRB priority status including the effect on the inclusive capture rate. 
The entities involved in the Applicant entity and Developer cannot 
change; however, the certification can be submitted even if the lender, 
syndicator or issuer changes, as long as the financing structure and 
terms remain unchanged. Notifications under §10.203 of this chapter 
(relating to Public Notifications (§2306.6705(9))) are not required 
to be reissued. A revised Determination Notice will be issued once 
notice of the assignment of a new docket number has been provided 
to the Department and the Department has confirmed that the capture 
rate and market demand remain acceptable. This certification must 
be submitted no later than thirty (30) calendar days after the date the 
TBRB issues the new docket number.; or 

(B) the new docket number may not be issued more than 
four (4) months from the date the original application was withdrawn 
from the TBRB. The new docket number must be from the same pro-
gram year as the original docket number or, for Applications that re-
ceive a new docket number from the program year that is immediately 
succeeding the program year of the original docket number, the require-
ments in clauses (i) and (ii) of this subparagraph must be met: 
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(i) The Applicant must certify that the Development 
will meet all rules and requirements in effect at the time the new docket 
number is issued; and 

(ii) The Department must determine that the 
changes in the rules applicable to the program(s) under which the 
Application was originally awarded are not of a material nature that 
would necessitate a new Application and that any new forms and 
clarifications to the Application are of a nature that can be resolved 
through the Administrative Deficiency process; or 

(C) if there are changes to the Application as referenced 
in subparagraph (A) of this paragraph or if such changes in the rules 
pursuant to subparagraph (B)(ii) of this paragraph are of a material na-
ture the Applicant will be required to submit a new Application in full, 
along with the applicable fees, to be reviewed and evaluated in its en-
tirety for a new Determination Notice to be issued. If there is public 
opposition but the Application remains the same pursuant to subpara-
graph (A) of this paragraph, a new Application will not be required to 
be submitted; however, the Application must be presented before the 
Board for consideration of the re-issuance of the Determination Notice. 

(4) Withdrawal of Application. An Applicant may with-
draw an Application prior to or after receiving an award of funding 
by submitting to the Department written notice of the withdrawal. An 
Applicant may be subject to a fee associated with a withdrawal if war-
ranted and allowable under §10.901 of this chapter. 

(5) Evaluation Process. Priority Applications, which shall 
include those Applications believed likely to be competitive, will un-
dergo a program review for compliance with submission requirements 
and selection criteria, as applicable. In general, Application reviews by 
the Department shall be prioritized based upon the likelihood that an 
Application will be competitive for an award based upon the set-aside, 
self score, received date, or other ranking factors. Thus, non-compet-
itive or lower scoring Applications may never be reviewed. The Di-
rector of Multifamily Finance will identify those Applications that will 
receive a full program review based upon a reasonable assessment of 
each Application's priority, but no Application with a competitive rank-
ing shall be skipped or otherwise overlooked. This initial assessment 
may be a high level assessment, not a full assessment. Applications 
deemed to be priority Applications may change from time to time. The 
Department shall underwrite Applications that received a full program 
review and remain competitive to determine financial feasibility and an 
appropriate funding amount. In making this determination, the Depart-
ment will use §10.302 of this chapter (relating to Underwriting Rules 
and Guidelines) and §10.307 of this chapter (relating to Direct Loan 
Requirements). The Department may have an external party perform 
all or part or none of the underwriting evaluation to the extent it de-
termines appropriate. The expense of any external underwriting shall 
be paid by the Applicant prior to the commencement of the aforemen-
tioned evaluation. Applications will undergo a previous participation 
review in accordance with §1.5 of this title (relating to Previous Partic-
ipation Reviews) and Development Site conditions may be evaluated 
through a physical site inspection by the Department or its agents. 

(6) Prioritization of Applications under various Programs. 
This paragraph identifies how ties or other prioritization matters will 
be handled when dealing with de-concentration requirements, capture 
rate calculations, and general review priority of Applications submitted 
under different programs. 

(A) De-concentration and Capture Rate. Priority will 
be established based on the earlier date associated with an Application. 
The dates that will be used to establish priority are as follows: 

(i) For Tax-Exempt Bond Developments, the is-
suance date of the Certificate of Reservation issued by the TBRB; and 

(ii) For all other Developments, the date the Appli-
cation is received by the Department; and 

(iii) Notwithstanding the foregoing, after July 31, a 
Tax-Exempt Bond Development with a Certificate of Reservation from 
the TBRB will take precedence over any Housing Tax Credit Applica-
tion from the current Application Round on the waiting list. 

(B) General Review Priority. Review priority for 
Applications under various multifamily programs will be established 
based on Department staff's consideration of any statutory timeframes 
associated with a program or Application in relation to the volume of 
Applications being processed. In general, those with statutory dead-
lines or more restrictive deadlines will be prioritized for review and 
processing ahead of those that are not subject to the same constraints. 
In general, any non-Competitive Housing Tax Credit Applications 
received during the competitive tax credit round will take longer to 
process due to the statutory constraints on the award and allocation of 
competitive tax credits. 

(7) Administrative Deficiency Process. The purpose of the 
Administrative Deficiency process is to allow staff to request that an 
Applicant provide clarification, correction, or non-material missing in-
formation to resolve inconsistencies in the original Application or to 
assist staff in evaluating the Application. Staff will request such infor-
mation via a deficiency notice. The review may occur in several phases 
and deficiency notices may be issued during any of these phases. Staff 
will send the deficiency notice via an e-mail, or if an e-mail address 
is not provided in the Application, by facsimile to the Applicant and 
one other contact party if identified by the Applicant in the Applica-
tion. The time period for responding to a deficiency notice commences 
on the first business day following the deficiency notice date. Defi-
ciency notices may be sent to an Applicant prior to or after the end of 
the Application Acceptance Period and may also be sent in response 
to reviews on post-award submissions. Responses are required to be 
submitted electronically as a PDF or multiple PDF files. A review of 
the response provided by the Applicant may reveal that issues initially 
identified as an Administrative Deficiency are actually determined to 
be beyond the scope of an Administrative Deficiency process, meaning 
that they in fact implicated matters of a material nature not susceptible 
to being resolved. Department staff may in good faith provide an Ap-
plicant confirmation that an Administrative Deficiency response has 
been received or that such response is satisfactory. Communications 
from staff that the response was satisfactory do not establish any enti-
tlement to points, eligibility status, or to any presumption of having ful-
filled any requirements. Final determinations regarding the sufficiency 
of documentation submitted to cure an Administrative Deficiency as 
well as the distinction between material and non-material missing in-
formation are reserved for the Director of Multifamily Finance, Exec-
utive Director, and Board. 

(A) Administrative Deficiencies for Competitive HTC 
Applications. Unless an extension has been timely requested and 
granted, if an Administrative Deficiency is not resolved to the sat-
isfaction of the Department by 5:00 p.m. on the fifth business day 
following the date of the deficiency notice, then (5 points) shall be 
deducted from the selection criteria score for each additional day the 
deficiency remains unresolved. If Administrative Deficiencies are not 
resolved by 5:00 p.m. on the seventh business day following the date 
of the deficiency notice, then the Application shall be terminated. An 
Applicant may not change or supplement any part of an Application in 
any manner after the filing deadline or while the Application is under 
consideration for an award, and may not add any set-asides, increase 
the requested credit amount, revise the Unit mix (both income levels 
and Bedroom mixes), or adjust their self-score except in response to 
a direct request from the Department to do so as a result of an Ad-
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ministrative Deficiency. (§2306.6708(b); §2306.6708) To the extent 
that the review of Administrative Deficiency documentation alters the 
score assigned to the Application, Applicants will be re-notified of 
their final adjusted score. 

(B) Administrative Deficiencies for all other Applica-
tions or sources of funds. If Administrative Deficiencies are not re-
solved to the satisfaction of the Department by 5:00 p.m. on the fifth 
business day following the date of the deficiency notice, then an Ad-
ministrative Deficiency Notice Late Fee of $500 for each business day 
the deficiency remains unresolved will be assessed, and the Application 
will not be presented to the Board for consideration until all outstand-
ing fees have been paid. Applications with unresolved deficiencies af-
ter 5:00 p.m. on the tenth day following the date of the deficiency 
notice may be terminated. The Applicant will be responsible for the 
payment of fees accrued pursuant to this paragraph regardless of any 
termination. Department staff may or may not assess an Administrative 
Deficiency Notice Late Fee for or terminate Applications for Tax-Ex-
empt Bond or Direct Loan Developments during periods when private 
activity bond volume cap or Direct Loan funds are undersubscribed. 
Applicants should be prepared for additional time needed for comple-
tion of staff reviews as described in paragraph (2)(B) of this section. 

(8) Limited Priority Reviews. If, after the submission of 
the Application, an Applicant identifies an error in the Application that 
would generally be the subject of an Administrative Deficiency, the Ap-
plicant may request a limited priority review of the specific and limited 
issues in need of clarification or correction. The issue may not relate 
to the score of an Application. This limited priority review may only 
cover the specific issue and not the entire Application. If the limited 
priority review results in the identification of an issue that does indeed 
need correction or clarification, staff will request such through the Ad-
ministrative Deficiency process as stated in paragraph (7) of this sec-
tion, if deemed appropriate. A limited priority review is intended to 
address: 

(A) clarification of issues that Department staff would 
have difficulty identifying due to the omission of information that the 
Department may have access to only through Applicant disclosure, 
such as a prior removal from a tax credit transaction or participation 
in a Development that is not identified in the previous participation 
portion of the Application; or 

(B) technical correction of non-material information 
that would cause an Application deemed non-competitive to be 
deemed competitive and, therefore, subject to a staff review. For 
example, failure to mark the Nonprofit Set-Aside in an Application 
that otherwise included complete submission of documentation for 
participation in the Nonprofit Set-Aside. 

(9) Challenges to Opposition for Tax-Exempt Bond Devel-
opments. Any written statement from a Neighborhood Organization 
expressing opposition to an Application may be challenged if it is con-
trary to findings or determinations, including zoning determinations, 
of a municipality, county, school district, or other local Governmental 
Entity having jurisdiction or oversight over the finding or determina-
tion. If any such comment is challenged, the challenger must declare 
the basis for the challenge and submit such challenge by the Challenges 
to Neighborhood Organization Opposition Delivery Date as identified 
in §10.4 of this chapter. The Neighborhood Organization expressing 
opposition will be given seven (7) calendar days to provide any infor-
mation related to the issue of whether their assertions are contrary to 
the findings or determinations of a local Governmental Entity. All such 
materials and the analysis of the Department's staff will be provided to 
a fact finder, chosen by the Department, for review and a determina-
tion of the issue presented by this subsection. The fact finder will not 
make determinations as to the accuracy of the statements presented, but 

only with regard to whether the statements are contrary to findings or 
determinations of a local Governmental Entity. The fact finder's deter-
mination will be final and may not be waived or appealed. 

§10.202. Ineligible Applicants and Applications. 

The purpose of this section is to identify those situations in which an 
Application or Applicant may be considered ineligible for Department 
funding and subsequently terminated. If such ineligibility is deter-
mined by staff to exist, then prior to termination the Department may 
send a notice to the Applicant and provide them the opportunity to ex-
plain how they believe they or their Application is eligible. The items 
listed in this section include those requirements in §42 of the Code, 
Texas Government Code, Chapter 2306, and other criteria considered 
important by the Department, and does not represent an exhaustive list 
of ineligibility criteria that may otherwise be identified in applicable 
rules or a NOFA specific to the programmatic funding. 

(1) Applicants. An Applicant shall be considered ineligible 
if any of the criteria in subparagraphs (A) - (N) of this paragraph apply 
to the Applicant. If any of the criteria apply to any other member of 
the Development Team, the Applicant will also be deemed ineligible 
unless a substitution of that Development Team member is specifically 
allowable under the Department's rules and sought by the Applicant or 
appropriate corrective action has been accepted and approved by the 
Department. An Applicant is ineligible if the Applicant: 

(A) has been or is barred, suspended, or terminated 
from procurement in a state or Federal program or listed in HUD's 
System for Award Management (SAM); (§2306.0504) 

(B) has been convicted of a state or federal felony crime 
involving fraud, bribery, theft, misrepresentation of material fact, mis-
appropriation of funds, or other similar criminal offenses within fifteen 
(15) years preceding the Application submission; 

(C) is, at the time of Application, subject to an enforce-
ment or disciplinary action under state or federal securities law or by 
the NASD; subject to a federal tax lien; or the subject of a proceeding 
in which a Governmental Entity has issued an order to impose penal-
ties, suspend funding, or take adverse action based on an allegation 
of financial misconduct or uncured violation of material laws, rules, 
or other legal requirements governing activities considered relevant by 
the Governmental Entity; 

(D) has breached a contract with a public agency, has 
been given notice of the breach and a reasonable opportunity to cure, 
and failed to cure that breach within the time specified in the notice of 
breach; 

(E) has misrepresented to a subcontractor the extent to 
which the Developer has benefited from contracts or financial assis-
tance that has been awarded by a public agency, including the scope 
of the Developer's participation in contracts with the agency, and the 
amount of financial assistance awarded to the Developer by the agency; 

(F) has been found by the Board to be ineligible because 
of material uncured noncompliance reflected in the Applicant's compli-
ance history to the extent and where allowed by law or as assessed i
accordance with §1.5 of this title (relating to Previous Participation Re
views); 

(G) is delinquent in any loan, fee, or escrow payment
to the Department in accordance with the terms of the loan, as amended
or is otherwise in default with any provisions of such loans; 

(H) has failed to cure any past due fees owed to the De
partment at least ten (10) days prior to the Board meeting at which th
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decision for an award is to be made; 
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(I) is in violation of a state revolving door or other stan-
dard of conduct or conflict of interest statute, including Texas Govern-
ment Code, §2306.6733, or a provision of Texas Government Code, 
Chapter 572, in making, advancing, or supporting the Application; 

(J) has previous contracts or commitments that have 
been partially or fully deobligated during the twelve (12) months prior 
to the submission of the Application, and through the date of final 
allocation due to a failure to meet contractual obligations, and the 
Party is on notice that such deobligation results in ineligibility under 
this chapter; 

(K) has provided fraudulent information, knowingly 
falsified documentation, or other intentional or negligent material 
misrepresentation or omission in an Application or Commitment, as 
part of a challenge to another Application or any other information 
provided to the Department for any reason. The conduct described in 
this subparagraph is also a violation of this chapter and will subject the 
Applicant to the assessment of administrative penalties under Texas 
Government Code, Chapter 2306 and this title; 

(L) was the owner or Affiliate of the owner of a Depart-
ment HOME-assisted rental development for which the federal afford-
ability requirements were prematurely terminated and the affordability 
requirements have not re-affirmed or HOME funds repaid; 

(M) fails to disclose, in the Application, any Principal 
or any entity or Person in the Development ownership structure who 
was or is involved as a Principal in any other affordable housing trans-
action, voluntarily or involuntarily, that has terminated within the past 
ten (10) years or plans to or is negotiating to terminate their relationship 
with any other affordable housing development. Failure to disclose is 
grounds for termination. The disclosure must identify the person or 
persons and development involved, the identity of each other devel-
opment, and contact information for the other Principals of each such 
development, a narrative description of the facts and circumstances of 
the termination or proposed termination, and any appropriate support-
ing documents. An Application may be terminated based upon factors 
in the disclosure. If, not later than thirty (30) days after the date on 
which the Applicant has made full disclosure, including providing in-
formation responsive to any supplemental Department staff requests, 
the Executive Director makes an initial determination that the person 
or persons should not be involved in the Application, that initial de-
termination shall be brought to the Board for a hearing and final de-
termination. If the Executive Director has not made and issued such 
an initial determination on or before the day thirty (30) days after the 
date on which the Applicant has made full disclosure, including pro-
viding information responsive to any supplemental Department staff 
requests, the person or persons made the subject of the disclosure shall 
be presumptively fit to proceed in their current role or roles. Such pre-
sumption in no way affects or limits the ability of the Department staff 
to initiate debarment proceedings under the Department's debarment 
rules at a future time if it finds that facts and circumstances warranting 
debarment exist. In the Executive Director's making an initial deter-
mination or the Board's making a final determination as to a person's 
fitness to be involved as a principal with respect to an Application, the 
factors described in clauses (i) - (v) of this subparagraph shall be con-
sidered: 

(i) the amount of resources in a development and the 
amount of the benefit received from the development; 

(ii) the legal and practical ability to address issues 
that may have precipitated the termination or propose termination of 
the relationship; 

(iii) the role of the person in causing or materially 
contributing to any problems with the success of the development; 

(iv) the person's compliance history, including com-
pliance history on other developments; and 

(v) any other facts or circumstances that have a ma-
terial bearing on the question of the person's ability to be a compliant 
and effective participant in their proposed role as described in the Ap-
plication; or 

(N) is found to have participated in the dissemination 
of misinformation about affordable housing and the persons it serves 
that would likely have the effect of fomenting opposition to an Appli-
cation where such opposition is not based in substantive and legitimate 
concerns that do not implicate potential violations of fair housing laws. 
Nothing herein shall be construed or effectuated in a manner to deprive 
a person of their right of free speech, but it is a requirement of those 
who voluntarily choose to participate in this program that they refrain 
from participating in the above-described inappropriate behaviors. Ap-
plicants may inform Department staff about activities potentially pro-
hibited by this provision outside of the challenge process described in 
§11.10 of this title (relating to Challenges of Competitive HTC Appli-
cations). An Applicant submitting documentation of a potential viola-
tion may not appeal any decision that is made with regard to another 
competing Applicant's application. 

(2) Applications. An Application shall be ineligible if any 
of the criteria in subparagraphs (A) - (C) of this paragraph apply to the 
Application: 

(A) a violation of Texas Government Code, 
§2306.1113, exists relating to Ex Parte Communication. An ex parte 
communication occurs when an Applicant or Person representing an 
Applicant initiates substantive contact (other than permitted social 
contact) with a board member, or vice versa, in a setting other than 
a duly posted and convened public meeting, in any manner not 
specifically permitted by Texas Government Code, §2306.1113(b). 
Such action is prohibited. For Applicants seeking funding after 
initial awards have been made, such as waiting list Applicants, the 
ex parte communication prohibition remains in effect so long as the 
Application remains eligible for funding. The ex parte provision 
does not prohibit the Board from participating in social events at 
which a Person with whom communications are prohibited may, or 
will be present; provided that no matters related to any Application 
being considered by the Board may be discussed. An attempted but 
unsuccessful prohibited ex parte communication, such as a letter sent 
to one or more board members but not opened, may be cured by 
full disclosure in a public meeting, and the Board may reinstate the 
Application and establish appropriate consequences for cured actions, 
such as denial of the matters made the subject to the communication. 

(B) the Application is submitted after the Application 
submission deadline (time or date); is missing multiple parts of the 
Application; or has a Material Deficiency; or 

(C) for any Development utilizing Housing Tax Credits 
or Tax-Exempt Bonds: 

(i) at the time of Application or at any time during 
the two-year period preceding the date the Application Round begins 
(or for Tax-Exempt Bond Developments any time during the two-year 
period preceding the date the Application is submitted to the Depart-
ment), the Applicant or a Related Party is or has been a member of the 
Board or employed by the Department as the Executive Director, Chief 
of Staff, General Counsel, a Deputy Executive Director, the Director 
of Multifamily Finance, the Chief of Compliance, the Director of Real 
Estate Analysis, a manager over the program for which an Application 
has been submitted, or any person exercising such responsibilities re-
gardless of job title; or (§2306.6703(a)(1)) 
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(ii) the Applicant proposes to replace in less than 
fifteen (15) years any private activity bond financing of the De-
velopment described by the Application, unless the exceptions in 
§2306.6703(a)(2) of the Texas Government Code are met. 

§10.203. Public Notifications (§2306.6705(9)). 

A certification, as provided in the Application, that the Applicant met 
the requirements and deadlines identified in paragraphs (1) - (3) of this 
section must be submitted with the Application. For Applications uti-
lizing Competitive Housing Tax Credits, notifications must not be older 
than three (3) months from the first day of the Application Acceptance 
Period. For Tax-Exempt Bond Developments notifications and proof 
thereof must not be older than three (3) months prior to the date Parts 5 
and 6 of the Application are submitted, and for all other Applications no 
older than three (3) months prior to the date the Application is submit-
ted. If evidence of these notifications was submitted with the pre-ap-
plication (if applicable to the program) for the same Application and 
satisfied the Department's review of the pre-application threshold, then 
no additional notification is required at Application. However, re-no-
tification is required by all Applicants who have submitted a change 
in the Application, whether from pre-application to Application or as a 
result of an Administrative Deficiency that reflects a total Unit increase 
of greater than 10 percent or a 5 percent change in density (calculated 
as units per acre) as a result of a change in the size of the Development 
Site. In addition, should a change in elected official occur between the 
submission of a pre-application and the submission of an Application, 
Applicants are required to notify the newly elected (or appointed) offi-
cial. 

(1) Neighborhood Organization Notifications. 

(A) The Applicant must identify and notify all Neigh-
borhood Organizations on record with the county or the state as of 30 
days prior to the date the Full Application Delivery Date whose bound-
aries include the proposed Development Site. 

(B) The Applicant must list, in the certification form 
provided in the Application, all Neighborhood Organizations on record 
with the county or state as of 30 days prior to the Full Application De-
livery Date whose boundaries include the proposed Development Site 
as of the submission of the Application. 

(2) Notification Recipients. No later than the date the Ap-
plication is submitted, notification must be sent to all of the persons or 
entities identified in subparagraphs (A) - (H) of this paragraph. Devel-
opments located in an Extra Territorial Jurisdiction (ETJ) of a city are 
required to notify both city and county officials. The notifications may 
be sent by e-mail, fax or mail with return receipt requested or similar 
tracking mechanism in the format required in the Application Notifica-
tion Template provided in the Application. Evidence of notification is 
required in the form of a certification provided in the Application. The 
Applicant is encouraged to retain proof of delivery in the event it is 
requested by the Department. Evidence of proof of delivery is demon-
strated by a signed receipt for mail or courier delivery and confirmation 
of receipt by recipient for fax and e-mail. Officials to be notified are 
those officials in office at the time the Application is submitted. Note 
that between the time of pre-application (if made) and full Application, 
such officials may change and the boundaries of their jurisdictions may 
change. By way of example and not by way of limitation, events such 
as redistricting may cause changes which will necessitate additional 
notifications at full Application. Meetings and discussions do not con-
stitute notification. Only a timely and compliant written notification to 
the correct person constitutes notification. 

(A) Neighborhood Organizations on record with the 
state or county as of 30 days prior to the Full Application Delivery 
Date whose boundaries include the Development Site; 

(B) Superintendent of the school district in which the 
Development Site is located; 

(C) Presiding officer of the board of trustees of the 
school district in which the Development Site is located; 

(D) Mayor of the municipality (if the Development Site 
is within a municipality or its extraterritorial jurisdiction); 

(E) All elected members of the Governing Body of the 
municipality (if the Development Site is within a municipality or its 
extraterritorial jurisdiction); 

(F) Presiding officer of the Governing Body of the 
county in which the Development Site is located; 

(G) All elected members of the Governing Body of the 
county in which the Development Site is located; and 

(H) State Senator and State Representative of the dis-
tricts whose boundaries include the Development Site. 

(3) Contents of Notification. 

(A) The notification must include, at a minimum, all in-
formation described in clauses (i) - (vi) of this subparagraph. 

(i) the Applicant's name, address, individual contact 
name, and phone number; 

(ii) the Development name, address, city and 
county; 

(iii) a statement indicating the program(s) to which 
the Applicant is applying with the Texas Department of Housing and 
Community Affairs; 

(iv) whether the Development proposes New Con-
struction, Reconstruction, Adaptive Reuse or Rehabilitation; 

(v) the physical type of Development being pro-
posed (e.g. single family homes, duplex, apartments, townhomes, 
high-rise etc.); and 

(vi) the total number of Units proposed and total 
number of low-income Units proposed. 

(B) The notification may not contain any false or mis-
leading statements. Without limiting the generality of the foregoing, 
the notification may not create the impression that the proposed Devel-
opment will serve the elderly unless 100 percent of the Units will be for 
Qualified Elderly, and it may not imply or indicate that it will target or 
prefer any subpopulation unless such targeting or preference is in full 
compliance with all applicable state and federal laws, including state 
and federal fair housing laws. 

§10.204. Required Documentation for Application Submission. 
The purpose of this section is to identify the documentation that is re-
quired at the time of Application submission, unless specifically indi-
cated or otherwise required by Department rule. If any of the documen-
tation indicated in this section is not resolved, clarified or corrected to 
the satisfaction of the Department through either original Application 
submission or the Administrative Deficiency process, the Application 
will be terminated. Unless stated otherwise, all documentation identi-
fied in this section must not be dated more than six (6) months prior 
to the close of the Application Acceptance Period or the date of Appli-
cation submission as applicable to the program. The Application may 
include, or Department staff may request, documentation or verifica-
tion of compliance with any requirements related to the eligibility of 
an Applicant, Application, Development Site, or Development. 

(1) Certification of Development Owner. This form, as 
provided in the Application, must be executed by the Development 
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Owner and address the specific requirements associated with the De-
velopment. The Person executing the certification is responsible for 
ensuring all individuals referenced therein are in compliance with the 
certification, that they have given it with all required authority and with 
actual knowledge of the matters certified. Applicants must read the cer-
tification carefully as it contains certain construction and Development 
specifications that each Development must meet. 

(A) The Development will adhere to the Texas Property 
Code relating to security devices and other applicable requirements for 
residential tenancies, and will adhere to local building codes or, if no 
local building codes are in place, then to the most recent version of the 
International Building Code. 

(B) This Application and all materials submitted to the 
Department constitute records of the Department subject to Texas Gov-
ernment Code, Chapter 552, and the Texas Public Information Act. 

(C) All representations, undertakings and commitments 
made by Applicant in the Application process for Development assis-
tance expressly constitute conditions to any Commitment, Determi-
nation Notice, Carryover Allocation, or Direct Loan Commitment for 
such Development which the Department may issue or award, and the 
violation of any such condition shall be sufficient cause for the can-
cellation and rescission of such Commitment, Determination Notice, 
Carryover Allocation, or Direct Loan Commitment by the Department. 
If any such representations, undertakings and commitments concern or 
relate to the ongoing features or operation of the Development, they 
shall each and all shall be enforceable even if not reflected in the Land 
Use Restriction Agreement. All such representations, undertakings and 
commitments are also enforceable by the Department and the tenants 
of the Development, including enforcement by administrative penal-
ties for failure to perform, in accordance with the Land Use Restriction 
Agreement. 

(D) The Development Owner has read and understands 
the Department's fair housing educational materials posted on the De-
partment's website as of the beginning of the Application Acceptance 
Period. 

(E) The Development Owner agrees to implement 
a plan to use Historically Underutilized Businesses (HUB) in the 
development process consistent with the Historically Underutilized 
Business Guidelines for contracting with the State of Texas. The 
Development Owner will be required to submit a report of the success 
of the plan as part of the cost certification documentation, in order to 
receive IRS Forms 8609 or, if the Development does not have Housing 
Tax Credits, release of retainage. 

(F) The Applicant will attempt to ensure that at least 30 
percent of the construction and management businesses with which the 
Applicant contracts in connection with the Development are Minority 
Owned Businesses as further described in Texas Government Code, 
§2306.6734. 

(G) The Development Owner will affirmatively market 
to veterans through direct marketing or contracts with veteran's orga-
nizations. The Development Owner will be required to identify how 
they will affirmatively market to veterans and report to the Department 
in the annual housing report on the results of the marketing efforts to 
veterans. Exceptions to this requirement must be approved by the De-
partment. 

(H) The Development Owner will comply with any and 
all notices required by the Department. 

(2) Certification of Principal. This form, as provided in the 
Application, must be executed by all Principals and identifies the var-
ious criteria relating to eligibility requirements associated with multi-

family funding from the Department, including but not limited to the 
criteria identified under §10.202 of this chapter (relating to Ineligible 
Applicants and Applications). 

(3) Architect Certification Form. This form, as provided 
in the Application, must be executed by the Development engineer, an 
accredited architect or Department-approved Third Party accessibility 
specialist. (§2306.6722 and §2306.6730) 

(4) Notice, Hearing, and Resolution for Tax-Exempt 
Bond Developments. In accordance with Texas Government Code, 
§2306.67071, the following actions must take place with respect to the 
filing of an Application and any Department awards for a Tax-Exempt 
Bond Development. 

(A) Prior to submission of an Application to the Depart-
ment, an Applicant must provide notice of the intent to file the Appli-
cation in accordance with §10.203 of this chapter (relating to Public 
Notifications (§2306.6705(9))). 

(B) The Governing Body of a municipality must hold a 
hearing if the Development Site is located within a municipality or the 
extra territorial jurisdiction (ETJ) of a municipality. The Governing 
Body of a county must hold a hearing unless the Development Site is 
located within a municipality. For Development Sites located in an ETJ 
the county and municipality must hold hearings; however, the county 
and municipality may arrange for a joint hearing. The purpose of the 
hearing(s) must be to solicit public input concerning the Application or 
Development and the hearing(s) must provide the public with such an 
opportunity. The Applicant may be asked to substantively address the 
concerns of the public or local government officials. 

(C) An Applicant must submit to the Department a res-
olution of no objection from the applicable Governing Body. Such res-
olution(s) must specifically identify the Development whether by legal 
description, address, Development name, Application number or other 
verifiable method. In providing a resolution, a municipality or county 
should consult its own staff and legal counsel as to whether such res-
olution will be consistent with Fair Housing laws as they may apply, 
including, as applicable, consistency with any FHAST form on file, 
any current Analysis of Impediments to Fair Housing Choice, or any 
current plans such as one year action plans or five year consolidated 
plans for HUD block grant funds, HOME or CDBG funds. For an Ap-
plication with a Development Site that is: 

(i) Within a municipality, the Applicant must submit 
a resolution from the Governing Body of that municipality; 

(ii) Within the extraterritorial jurisdiction (ETJ) of a 
municipality, the Applicant must submit both: 

(I) a resolution from the Governing Body of that 
municipality; and 

(II) a resolution from the Governing Body of the 
county; or 

(iii) Within a county and not within a municipality 
or the ETJ of a municipality, a resolution from the Governing Body of 
the county. 

(D) For purposes of meeting the requirements of sub-
paragraph (C) of this paragraph, the resolution(s) must be submitted 
no later than the Resolutions Delivery Date described in §10.4 of this 
chapter (relating to Program Dates). An acceptable, but not required, 
form of resolution may be obtained in the Multifamily Programs Pro-
cedures Manual. Applicants should ensure that the resolutions all have 
the appropriate references and certifications or the Application may be 
terminated. The resolution(s) must certify that: 
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(i) Notice has been provided to the Governing Body 
in accordance with Texas Government Code, §2306.67071(a) and sub-
paragraph (A) of this paragraph; 

(ii) The Governing Body has had sufficient opportu-
nity to obtain a response from the Applicant regarding any questions 
or concerns about the proposed Development; 

(iii) The Governing Body has held a hearing at 
which public comment may be made on the proposed Development 
in accordance with Texas Government Code, §2306.67071(b) and 
subparagraph (B) of this paragraph; and 

(iv) After due consideration of the information pro-
vided by the Applicant and public comment, the Governing Body does 
not object to the proposed Application. 

(5) Designation as Rural or Urban. Each Application must 
identify whether the Development Site is located in an Urban Area or 
Rural Area of a Uniform State Service Region. The Department shall 
make available a list of Places meeting the requirements of Texas Gov-
nment Code, §2306.004(28-a)(A) and (B), for designation as a Rural 
rea and those that are an Urban Area in the Site Demographics Char-
teristics Report. Some Places are municipalities. For any Develop-
ent Site located in the ETJ of a municipality and not in a Place, the 
pplication shall have the Rural Area or Urban Area designation of the 
unicipality whose ETJ within which the Development Site is located. 
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For any Development Site not located within the boundaries of a Place 
or the ETJ of a municipality, the applicable designation is that of the 
closest Place. 

(6) Experience Requirement. Evidence that meets the cri-
teria as stated in subparagraph (A) of this paragraph must be provided 
in the Application, unless an experience certificate was issued by the 
Department in 2014 which may be submitted as acceptable evidence 
of this requirement. Experience of multiple parties may not be aggre-
gated to meet this requirement. 

(A) A Principal of the Developer, Development Owner, 
or General Partner must establish that they have experience in the de-
velopment and placement in service of 150 units or more. Acceptable 
documentation to meet this requirement shall include any of the items 
in clauses (i) - (ix) of this subparagraph: 

(i) American Institute of Architects (AIA) Docu-
ment (A102) or (A103) 2007 - Standard Form of Agreement between 
Owner and Contractor; 

(ii) AIA Document G704--Certificate of Substantial 
Completion; 

(iii) AIA Document G702--Application and Certifi-
cate for Payment; 

(iv) Certificate of Occupancy; 

(v) IRS Form 8609, (only one per development is 
required); 

(vi) HUD Form 9822; 

(vii) Development agreements; 

(viii) Partnership agreements; or 

(ix) other documentation satisfactory to the Depart-
ment verifying that a Principal of the Development Owner, General 
Partner, or Developer has the required experience. 

(B) The names on the forms and agreements in subpara-
graph (A)(i) - (ix) of this paragraph must reflect that the individual 
seeking to provide experience is a Principal of the Development Owner, 

General Partner, or Developer as listed in the Application. For purposes 
of this requirement any individual attempting to use the experience of 
another individual or entity must demonstrate they had the authority 
to act on their behalf that substantiates the minimum 150 unit require-
ment. 

(C) Experience may not be established for a Person who 
at any time within the preceding three years has been involved with 
affordable housing in another state in which the Person or Affiliate has 
been the subject of issued IRS Form 8823 citing non-compliance that 
has not been or is not being corrected with reasonable due diligence. 

(D) If a Principal is determined by the Department to 
not have the required experience, an acceptable replacement for that 
Principal must be identified prior to the date the award is made by the 
Board. 

(E) Notwithstanding the foregoing, no person may be 
used to establish such required experience if that Person or an Affiliate 
of that Person would not be eligible to be an Applicant themselves. 

(7) Financing Requirements. 

(A) Non-Department Debt Financing. Interim and per-
anent financing sufficient to fund the proposed Total Housing De-
elopment Cost less any other funds requested from the Department 
m
v
must be included in the Application. For any Development that is a 
part of a larger development plan on the same site, the Department 
may request and evaluate information related to the other components 
of the development plan in instances in which the financial viability 
of the Development is in whole or in part dependent upon the other 
portions of the development plan. Any local, state or federal financ-
ing identified in this section which restricts household incomes at any 
level that is lower than restrictions required pursuant to this chapter or 
elected in accordance with Chapter 11 of this title (relating to Housing 
Tax Credit Program Qualified Allocation Plan) must be identified in the 
rent schedule and the local, state or federal income restrictions must in-
clude corresponding rent levels in accordance with §42(g) of the Code. 
The income and corresponding rent restrictions will be imposed by the 
LURA and monitored for compliance. Financing amounts must be con-
sistent throughout the Application and acceptable documentation shall 
include those described in clauses (i) and (ii) of this subparagraph. 

(i) Financing is in place as evidenced by: 

(I) a valid and binding loan agreement; and 

(II) a valid recorded deed(s) of trust lien on the 
Development in the name of the Development Owner as grantor cov-
ered by a lender's policy of title insurance; 

(ii) Term sheets for interim and permanent loans is-
sued by a lending institution or mortgage company that is actively and 
regularly engaged in the business of lending money must: 

(I) have been signed by the lender; 

(II) be addressed to the Development Owner or 
Affiliate; 

(III) for the permanent loan, include a minimum 
loan term of fifteen (15) years with at least a thirty (30) year amortiza-
tion; 

(IV) include anticipated interest rate, including 
the mechanism for determining the interest rate; 

(V) include any required Guarantors, if known; 

(VI) include the principal amount of the loan; and 
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(VII) include and address any other terms and 
conditions applicable to the financing. The term sheet may be condi-
tional upon the completion of specified due diligence by the lender 
and upon the award of tax credits, if applicable; or 

(iii) For Developments proposing to refinance an ex-
isting USDA Section 515 loan, a letter from the USDA confirming re-
ceipt of the loan transfer application. 

(B) Gap Financing. Any anticipated federal, state, local 
or private gap financing, whether soft or hard debt, must be identified in 
the Application. Applicants must provide evidence that an application 
for such gap financing has been made. Acceptable documentation may 
include a letter from the funding entity confirming receipt of an appli-
cation or a term sheet from the lending agency which clearly describes 
the amount and terms of the financing. Other Department funding re-
quested with Housing Tax Credit Applications must be on a concurrent 
funding period with the Housing Tax Credit Application, and no term 
sheet is required for such a request. Permanent loans must include a 
minimum loan term of fifteen (15) years with at least a thirty (30) year 
amortization or for non-amortizing loan structures a term of not less 
than thirty (30) years. 

(C) Owner Contributions. If the Development will be 
financed in part by a capital contribution by the General Partner, Man-
aging General Partner, any other partner that is not a partner providing 
the syndication equity, a guarantor or a Principal in an amount that 
exceeds 5 percent of the Total Housing Development Cost, a letter 
from a Third Party CPA must be submitted that verifies the capacity 
of the contributor to provide the capital from funds that are not other-
wise committed or pledged. Additionally, a letter from the contribu-
tor's bank(s) or repository(ies) must be submitted confirming sufficient 
funds are readily available to the contributor. The contributor must cer-
tify that the funds remain readily available at Commitment. Regardless 
of the amount, all capital contributions other than syndication equity 
will be added to the Deferred Developer Fee for feasibility purposes 

          under §10.302(i)(2) of this chapter (relating to Underwriting Rules and
Guidelines) or where scoring is concerned, unless the Development is 
a Supportive Housing Development, the Development is not supported 
with Housing Tax Credits, or the ownership structure includes a non-
profit organization with a history of fundraising to support the devel-
opment of affordable housing. 

(D) Equity Financing. (§2306.6705(2) and (3)) If appli-
cable to the program, the Application must include a term sheet from a 
syndicator that, at a minimum, includes: 

(i) an estimate of the amount of equity dollars ex-
pected to be raised for the Development; 

(ii) the amount of Housing Tax Credits requested for 
allocation to the Development Owner; 

(iii) pay-in schedules; 

(iv) anticipated developer fees paid during construc-
tion; and 

(v) syndicator consulting fees and other syndication 
costs. No syndication costs should be included in the Eligible Basis. 

(E) Financing Narrative. (§2306.6705(1)) A narrative 
must be submitted that describes the complete financing plan for the 
Development, including but not limited to, the sources and uses of 
funds; construction, permanent and bridge loans, rents, operating sub-
sidies, and replacement reserves; and the status of commitments for all 
funding sources. For applicants requesting HOME funds, Match in the 
amount of at least 5 percent of the HOME funds requested must be doc-
umented with a letter from the anticipated provider of Match indicating 

the provider's willingness and ability to make a financial commitment 
should the Development receive an award of HOME funds. The infor-
mation provided must be consistent with all other documentation in the 
Application. 

(8) Operating and Development Cost Documentation. 

(A) 15-year Pro forma. All Applications must include a 
15-year pro forma estimate of operating expenses, in the form provided 
by the Department. Any "other" debt service included in the pro forma 
must include a description. 

(B) Utility Allowances. This exhibit, as provided in the 
Application, must be submitted along with documentation from the 
source of the utility allowance estimate used in completing the Rent 
Schedule provided in the Application. This exhibit must clearly indi-
cate which utility costs are included in the estimate and must comply 
with the requirements of §10.614 of this chapter (relating to Utility Al-
lowances). Where the Applicant uses any method that requires Depart-
ment review, such review must have been requested prior to submission 
of the Application. 

(C) Operating Expenses. This exhibit, as provided in 
the Application, must be submitted indicating the anticipated operating 
expenses associated with the Development. Any expenses noted as 
"other" in any of the categories must be identified. "Miscellaneous" or 
other nondescript designations are not acceptable. 

(D) Rent Schedule. This exhibit, as provided in the Ap-
plication, must indicate the type of Unit designation based on the Unit's 
rent and income restrictions. The rent and utility limits available at the 
time the Application is submitted should be used to complete this ex-
hibit. Gross rents cannot exceed the maximum rent limits unless docu-
mentation of project-based rental assistance is provided. The unit mix 
and net rentable square footages must be consistent with the site plan 
and architectural drawings. For Units restricted in connection with Di-
rect Loans, the restricted Units will generally be designated "floating" 
unless specifically disallowed under the program specific rules. For 
Applications that propose utilizing HOME funds, at least 90 percent 
of the Units restricted in connection with the HOME program must be 
available to families whose incomes do not exceed 60 percent of the 
Area Median Income. 

(E) Development Costs. This exhibit, as provided in 
the Application, must include the contact information for the person 
providing the cost estimate and must meet the requirements of clauses 
(i) and (ii) of this subparagraph. 

(i) Applicants must provide a detailed cost break-
down of projected Site Work costs (excluding site amenities), if any, 
prepared by a Third Party engineer or cost estimator. If Site Work costs 
(excluding site amenities) exceed $15,000 per Unit and are included in 
Eligible Basis, a letter must be provided from a certified public accoun-
tant allocating which portions of those site costs should be included in 
Eligible Basis. 

(ii) If costs for Off-Site Construction are included 
in the budget as a line item, or embedded in the site acquisition con-
tract, or referenced in the utility provider letters, then the Off-Site Cost 
Breakdown prepared by a Third Party engineer must be provided. The 
certification from a Third Party engineer must describe the necessity of 
the off-site improvements, including the relevant requirements of the 
local jurisdiction with authority over building codes. If any Off-Site 
Construction costs are included in Eligible Basis, a letter must be pro-
vided from a certified public accountant allocating which portions of 
those costs should be included in Eligible Basis. If off-site costs are 
included in Eligible Basis based on PLR 200916007, a statement of 
findings from a CPA must be provided which describes the facts rele-
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vant to the Development and affirmatively certifies that the fact pattern 
of the Development matches the fact pattern in PLR 200916007. 

(F) Rental Assistance/Subsidy. (§2306.6705(4)) If 
rental assistance, an operating subsidy, an annuity, or an interest 
rate reduction payment is proposed to exist or continue for the De-
velopment, any related contract or other agreement securing those 
funds or proof of application for such funds must be provided. Such 
documentation shall, at a minimum, identify the source and annual 
amount of the funds, the number of units receiving the funds, and the 
term and expiration date of the contract or other agreement. 

(G) Occupied Developments. The items identified in 
clauses (i) - (vi) of this subparagraph must be submitted with any Ap-
plication where any structure on the Development Site is occupied at 
any time after the Application Acceptance Period begins or if the Ap-
plication proposes the demolition of any housing occupied at any time 
after the Application Acceptance Period begins. If the current property 
owner is unwilling to provide the required documentation then a signed 
statement from the Applicant attesting to that fact must be submitted. 
If one or more of the items described in clauses (i) - (vi) of this sub-
paragraph is not applicable based upon the type of occupied structures 
on the Development Site, the Applicant must provide an explanation 
of such non-applicability. Applicant must submit: 

(i) at least one of the items identified in subclauses 
(I) - (IV) of this clause: 

(I) historical monthly operating statements of the 
Existing Residential Development for twelve (12) consecutive months 
ending not more than three (3) months from the first day of the Appli-
cation Acceptance Period; 

(II) the two (2) most recent consecutive annual 
operating statement summaries; 

(III) the most recent consecutive six (6) months 
of operating statements and the most recent available annual operating 
summary; or 

(IV) all monthly or annual operating summaries 
available; and 

(ii) a rent roll not more than six (6) months old as of 
the first day the Application Acceptance Period that discloses the terms 
and rate of the lease, rental rates offered at the date of the rent roll, Unit 
mix, and tenant names or vacancy; 

(iii) a written explanation of the process used to 
notify and consult with the tenants in preparing the Application; 
(§2306.6705(6)) 

(iv) a relocation plan outlining relocation require-
ments and a budget with an identified funding source; (§2306.6705(6)) 

(v) any documentation necessary for the Department 
to facilitate, or advise an Applicant with respect to or to ensure com-
pliance with the Uniform Relocation Act and any other relocation laws 
or regulations as may be applicable; and 

(vi) if applicable, evidence that the relocation plan 
has been submitted to the appropriate legal or governmental agency. 
(§2306.6705(6)) 

(9) Architectural Drawings. All Applications must include 
the items identified in subparagraphs (A) - (D) of this paragraph, unless 
specifically stated otherwise, and must be consistent with all applicable 
exhibits throughout the Application. The drawings must have a legible 
scale and show the dimensions of each perimeter wall and floor heights. 

(A) A site plan which: 

(i) includes a unit and building type table matrix that 
is consistent with the Rent Schedule and Building/Unit Configuration 
forms provided in the Application; 

(ii) identifies all residential and common buildings; 

(iii) clearly delineates the flood plain boundary lines 
and shows all easements; 

(iv) if applicable, indicates possible placement of 
detention/retention pond(s); and 

(v) indicates the location of the parking spaces; 

(B) Building floor plans must be submitted for each 
building type. Applications for Rehabilitation (excluding Reconstruc-
tion) are not required to submit building floor plans unless the floor 
plan changes. Applications for Adaptive Reuse are only required to 
include building plans delineating each Unit by number and type. 
Building floor plans must include square footage calculations for 
balconies, breezeways, corridors and any other areas not included in 
net rentable area; 

(C) Unit floor plans for each type of Unit must be in-
cluded in the Application and must include the square footage for each 
type of Unit. Applications for Adaptive Reuse are only required to 
include Unit floor plans for each distinct typical Unit type such as 
one-bedroom, two-bedroom and for all Unit types that vary in Net 
Rentable Area by 10 percent from the typical Unit; and 

(D) Elevations must be submitted for each building type 
and include a percentage estimate of the exterior composition and pro-
posed roof pitch. Applications for Rehabilitation and Adaptive Reuse 
may submit photographs if the Unit configurations are not being altered 
and post-renovation drawings must be submitted if Unit configurations 
are proposed to be altered. 

(10) Site Control. 

(A) Evidence that the Development Owner has Site 
Control must be submitted. If the evidence is not in the name of the 
Development Owner, then an Affiliate of the Development Owner 
must have Site Control that does not expressly preclude an ability to 
assign the Site Control to the Development Owner or another party. 
All of the sellers of the proposed Property for the thirty-six (36) 
months prior to the first day of the Application Acceptance Period and 
their relationship, if any, to members of the Development Team must 
be identified at the time of Application. The Department may request 
documentation at any time after submission of an Application of the 
Development Owner's ability to compel title and the Development 
Owner must be able to promptly provide such documentation or the 
Application, award, or Commitment may be terminated. The Depart-
ment acknowledges and understands that the Property may have one 
or more encumbrances at the time of Application submission and the 
Department will use a reasonableness standard in determining whether 
such encumbrance is likely to impede an Applicant's ability to meet 
the program's requirements. Tax-Exempt Bond Lottery Applications 
must have Site Control valid through December 1 of the prior program 
year with the option to extend through March 1 of the current program 
year. 

(B) In order to establish Site Control, one of the items 
described in clauses (i) - (iii) of this subparagraph must be provided. 
In the case of land donations, Applicants must demonstrate that the 
entity donating the land has Site Control as evidenced through one of 
the items described in clauses (i) - (iii) of this subparagraph or other 
documentation acceptable to the Department. 

39 TexReg 7422 September 19, 2014 Texas Register 



(i) a recorded warranty deed with corresponding ex-
ecuted settlement statement (or functional equivalent for an existing 
lease with at least forty-five (45) years remaining); or 

(ii) a contract or option for lease with a minimum 
term of forty-five (45) years that includes a price; address and/or legal 
description; proof of consideration in the form specified in the contract; 
and expiration date; or 

(iii) a contract for sale or an option to purchase that 
includes a price; address and/or legal description; proof of considera-
tion in the form specified in the contract; and expiration date; 

(C) If the acquisition can be characterized as an identity 
of interest transaction, as described in §10.302 of this chapter, then 
the documentation as further described therein must be submitted in 
addition to that of subparagraph (B) of this paragraph. 

(11) Zoning. (§2306.6705(5)) Acceptable evidence of zon-
ing for all Developments must include one of subparagraphs (A) - (D) 
of this paragraph. 

(A) No Zoning Ordinance in Effect. The Application 
must include a letter from a local government official with appropriate 
jurisdiction stating that the Development is located within the bound-
aries of a political subdivision that has no zoning. 

(B) Zoning Ordinance in Effect. The Application must 
include a letter from a local government official with appropriate ju-
risdiction stating the Development is permitted under the provisions of 
the zoning ordinance that applies to the location of the Development. 

(C) Requesting a Zoning Change. The Application 
must include evidence in the form of a letter from a local government 
official with jurisdiction over zoning matters that the Applicant or 
Affiliate is in the process of seeking a zoning change, that a zoning 
application was received by the political subdivision, and that the 
jurisdiction received a release agreeing to hold the political subdi-
vision and all other parties harmless in the event the appropriate 
zoning is denied. Documentation of final approval of appropriate 
zoning must be submitted to the Department with the Commitment or 
Determination Notice. 

(D) Zoning for Rehabilitation Developments. The Ap-
plication must include documentation of current zoning. If the Prop-
erty is currently conforming but with an overlay that would make it a 
non-conforming use as presently zoned, the Application must include 
a letter from a local government official with appropriate jurisdiction 
which addresses the items in clauses (i) - (iv) of this subparagraph: 

(i) a detailed narrative of the nature of non-confor-
mance; 

(ii) the applicable destruction threshold; 

(iii) Owner's rights to reconstruct in the event of 
damage; and 

(iv) penalties for noncompliance. 

(12) Title Commitment/Policy. A title commitment or ti-
tle policy must be submitted that includes a legal description that is 
consistent with the Site Control. If the title commitment or policy is 
dated more than six (6) months prior to the beginning of the Applica-
tion Acceptance Period, then a letter from the title company indicating 
that nothing further has transpired during the six-month period on the 
commitment or policy must be submitted. 

(A) The title commitment must list the name of the De-
velopment Owner as the proposed insured and lists the seller or lessor 
as the current owner of the Development Site. 

(B)          
leasehold) of the Development Site is vested in the name of the Devel-
opment Owner. 

(13) Ownership Structure. 

(A) Organizational Charts. A chart must be submitted 
that clearly illustrates the complete organizational structure of the fi-
nal proposed Development Owner and of any Developer or Guarantor, 
providing the names and ownership percentages of all Persons having 
an ownership interest in the Development Owner or the Developer or 
Guarantor, as applicable, whether directly or through one or more sub-
sidiaries. Nonprofit entities, public housing authorities, publicly traded 
corporations, individual board members, and executive directors must 
be included in this exhibit and trusts must list all beneficiaries that have 
the legal ability to control or direct activities of the trust and are not just 
financial beneficiaries. 

(B) Previous Participation. Evidence must be submit-
ted that each entity shown on the organizational chart described in sub-
paragraph (A) of this paragraph that has ownership interest in the De-
velopment Owner, Developer or Guarantor, has provided a copy of 
the completed and executed Previous Participation and Background 
Certification Form to the Department. Nonprofit entities, public hous-
ing authorities, other government instrumentalities and publicly traded 
corporations are required to submit documentation for the entities in-
volved, individual board members, and executive directors. Any Per-
son (regardless of any Ownership interest or lack thereof) receiving 
more than 10 percent of the Developer fee is also required to submit this 
document. The form must include a list of all developments that are, or 
were, previously under ownership or Control of the Applicant and/or 

The title policy must show that the ownership (or

each Principal, including any Person providing the required experience. 
All participation in any Department funded or monitored activity, in-
cluding non-housing activities, as well as Housing Tax Credit devel-
opments or other programs administered by other states using state or 
federal programs must be disclosed. The Previous Participation and 
Background Certification Form will authorize the parties overseeing 
such assistance to release compliance histories to the Department. 

(14) Nonprofit Ownership. Applications that involve a 
§501(c)(3) or (4) nonprofit General Partner or Owner shall submit the 
documentation identified in subparagraph (A) or (B) of this paragraph 
as applicable. 

(A) Competitive HTC Applications. Applications for 
Competitive Housing Tax Credits involving a §501(c)(3) or (4) non-
profit General Partner and which meet the Nonprofit Set-Aside require-
ments, must submit all of the documents described in this subparagraph 
and indicate the nonprofit status on the carryover documentation and 
IRS Forms 8609. (§2306.6706) Applications that include an affirma-
tive election to not be treated under the set-aside and a certification that 
they do not expect to receive a benefit in the allocation of tax credits 
as a result of being affiliated with a nonprofit only need to submit the 
documentation in subparagraph (B) of this paragraph. 

(i) An IRS determination letter which states that the 
nonprofit organization is a §501(c)(3) or (4) entity; 

(ii) The Nonprofit Participation exhibit as provided 
in the Application, including a list of the names and contact information 
for all board members, directors, and officers; 

(iii) A Third Party legal opinion stating: 

(I) that the nonprofit organization is not affiliated 
with or Controlled by a for-profit organization and the basis for that 
opinion; 
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(II) that the nonprofit organization is eligible, as 
further described, for a Housing Credit Allocation from the Nonprofit 
Set-Aside pursuant to §42(h)(5) of the Code and the basis for that opin-
ion; 

(III) that one of the exempt purposes of the non-
profit organization is to provide low-income housing; 

(IV) that the nonprofit organization prohibits a 
member of its board of directors, other than a chief staff member serv-
ing concurrently as a member of the board, from receiving material 
compensation for service on the board; 

(V) that the Qualified Nonprofit Development 
will have the nonprofit entity or its nonprofit Affiliate or subsidiary 
be the Developer or co-Developer as evidenced in the development 
agreement; 

(iv) a copy of the nonprofit organization's most re-
cent financial statement as prepared by a Certified Public Accountant; 
and 

(v) evidence in the form of a certification that a ma-
jority of the members of the nonprofit organization's board of directors 
principally reside: 

(I) in this state, if the Development is located in 
a Rural Area; or 

(II) not more than ninety (90) miles from the De-
velopment, if the Development is not located in a Rural Area. 

(B) All Other Applications. Applications that involve 
a §501(c)(3) or (4) nonprofit General Partner or Owner must submit 
an IRS determination letter which states that the nonprofit organization 
is a §501(c)(3) or (4) entity and the Nonprofit Participation exhibit as 
provided in the Application. If the Application involves a nonprofit that 
is not a §501(c)(3) or (4), then they must disclose in the Application the 
basis of their nonprofit status. 

§10.205. Required Third Party Reports. 

The Environmental Site Assessment, Property Condition Assessment, 
Appraisal (if applicable), Market Analysis, and the Site Design and 
Development Feasibility Report must be submitted no later than the 
Third Party Report Delivery Date as identified in §10.4 of this chap-
ter (relating to Program Dates). For Competitive HTC Applications, 
the Environmental Site Assessment, Property Condition Assessment, 
Appraisal (if applicable), the Site Design and Development Feasibility 
Report, and the Primary Market Area map (with definition based on 
census tracts, zip codes or census place in electronic format) must be 
submitted no later than the Full Application Delivery Date as identi-
fied in §11.2 of this title (relating to Program Calendar for Competitive 
Housing Tax Credits) and the Market Analysis must be submitted no 
later than the Market Analysis Delivery Date as identified in §11.2 of 
this title. For Competitive HTC Applications, if the reports, in their 
entirety, are not received by the deadline, the Application will be ter-
minated. An electronic copy of the report in the format of a single file 
containing all information and exhibits clearly labeled with the report 
type, Development name and Development location are required. All 
Third Party reports must be prepared in accordance with Subchapter 
D of this chapter (relating to Underwriting and Loan Policy). The De-
partment may request additional information from the report provider 
or revisions to the report as needed. In instances of non-response by 
the report provider, the Department may substitute in-house analysis. 
The Department is not bound by any opinions expressed in the report. 

(1) Environmental Site Assessment. This report, required 
for all Developments and prepared in accordance with the requirements 
of §10.305 of this chapter (relating to Environmental Site Assessment 

Rules and Guidelines), must not be dated more than twelve (12) months 
prior to the first day of the Application Acceptance Period. If this 
timeframe is exceeded, then a letter or updated report must be submit-
ted, dated not more than three (3) months prior to the first day of the 
Application Acceptance Period from the Person or organization which 
prepared the initial assessment confirming that the site has been re-in-
spected and reaffirming the conclusions of the initial report or identi-
fying the changes since the initial report. 

(A) Developments funded by USDA will not be 
required to supply this information; however, it is the Applicant's 
responsibility to ensure that the Development is maintained in compli-
ance with all state and federal environmental hazard requirements. 

(B) If the report includes a recommendation that an ad-
ditional assessment be performed, then a statement from the Applicant 
must be submitted with the Application indicating those additional as-
sessments and recommendations will be performed prior to closing. If 
the assessments require further mitigating recommendations, then ev-
idence indicating the mitigating recommendations have been carried 
out must be submitted at cost certification. 

(2) Market Analysis. The Market Analysis, required for 
all Developments and prepared in accordance with the requirements of 
§10.303 of this chapter (relating to Market Analysis Rules and Guide-
lines), must not be dated more than six (6) months prior to the first day 
of the Application Acceptance Period. If the report is older than six (6) 
months, but not more than twelve (12) months prior to the first day of 
the Application Acceptance Period, the Qualified Market Analyst that 
prepared the report may provide a statement that reaffirms the findings 
of the original Market Analysis. The statement may not be dated more 
than six (6) months prior to the first day of the Application Acceptance 
Period and must be accompanied by the original Market Analysis. 

(A) The report must be prepared by a Qualified Market 
Analyst approved by the Department in accordance with the approval 
process outlined in §10.303 of this chapter. 

(B) Applications in the USDA Set-Aside proposing Re-
habilitation with residential structures at or above 80 percent occu-
pancy at the time of Application submission, the appraisal, required for 
Rehabilitation Developments and Identity of Interest transactions pre-
pared in accordance with §10.304 of this chapter (relating to Appraisal 
Rules and Guidelines), will satisfy the requirement for a Market Anal-
ysis; however, the Department may request additional information as 
needed. (§2306.67055; §42(m)(1)(A)(iii)) 

(C) It is the responsibility of the Applicant to ensure that 
this analysis forms a sufficient basis for the Applicant to be able to use 
the information obtained to ensure that the Development will comply 
with fair housing laws. 

(3) Property Condition Assessment (PCA). This report, 
required for Rehabilitation (excluding Reconstruction) and Adaptive 
Reuse Developments and prepared in accordance with the require-
ments of §10.306 of this chapter (relating to Property Condition 
Assessment Guidelines), must not be dated more than six (6) months 
prior to the first day of the Application Acceptance Period. If the 
report is older than six (6) months, but not more than twelve (12) 
months prior to the first day of the Application Acceptance Period, 
the report provider may provide a statement that reaffirms the findings 
of the original PCA. The statement may not be dated more than six 
(6) months prior to the first day of the Application Acceptance Period 
and must be accompanied by the original PCA. For Developments 
which require a capital needs assessment from USDA the capital needs 
assessment may be substituted and may be more than six (6) months 
old, as long as USDA has confirmed in writing that the existing capital 
needs assessment is still acceptable and it meets the requirements of 

39 TexReg 7424 September 19, 2014 Texas Register 



§10.306 of this chapter. All Rehabilitation Developments financed 
with Direct Loans must also submit a capital needs assessment estimat-
ing the useful life of each major system. This assessment must include 
a comparison between the local building code and the International 
Existing Building Code of the International Code Council. 

(4) Appraisal. This report, required for all Rehabilitation 
Developments and prepared in accordance with the requirements of 
§10.304 of this chapter, is required for any Application claiming any 
portion of the building acquisition in Eligible Basis, and Identity of In-
terest transactions pursuant to Subchapter D of this chapter, must not be 
dated more than six (6) months prior to the first day of the Application 
Acceptance Period. For Developments that require an appraisal from 
USDA, the appraisal may be more than six (6) months old, as long as 
USDA has confirmed in writing that the existing appraisal is still ac-
ceptable. 

(5) Site Design and Development Feasibility Report. This 
report, compiled by the Applicant or Third Party Consultant, and pre-
pared in accordance with this paragraph, which reviews site conditions 
and development requirements of the Development and Development 
Site, is required for any New Construction or Reconstruction Develop-
ment. 

(A) Executive Summary as a narrative overview of the 
Development in sufficient detail that would help a reviewer of the Ap-
plication better understand the site, the site plan, off site requirements 
(including discussion of any seller contributions or reimbursements), 
any other unique development requirements, and their impact on Site 
Work and Off Site Construction costs. The summary should contain a 
general statement regarding the level of due diligence that has been 
done relating to site development (including discussions with local 
government development offices). Additionally, the overview should 
contain a summary of zoning requirements, subdivision requirements, 
property identification number(s) and millage rates for all taxing juris-
dictions, development ordinances, fire department requirements, site 
ingress and egress requirements, building codes, and local design re-
quirements impacting the Development (include website links but do 
not attach copies of ordinances). Careful focus and attention should be 
made regarding any atypical items materially impacting costs. 

(B) Survey or current plat as defined by the Texas So-
ciety of Professional Surveyors in their Manual of Practice for Land 
Surveying in Texas (Category 1A - Land Title Survey or Category 1B 
- Standard Land Boundary Survey). Surveys may not be older than 
twelve (12) months from the beginning of the Application Acceptance 
Period. Plats must include evidence from an appropriate local official 
that, as of the date of submission, it is the most current plat. Appli-
cations proposing noncontiguous single family scattered sites are not 
required to submit surveys or plats at Application, but this information 
may be requested during the Real Estate Analysis review. 

(C) Preliminary site plan prepared by the civil engineer 
with a statement that the plan materially adheres to all applicable 
zoning, site development, and building code ordinances. The site 
plan must identify all structures, site amenities, parking spaces (in-
clude handicap spaces and ramps) and driveways, topography (using 
either existing seller topographic survey or U.S. Geological Survey 
(USGS)/other database topography), site drainage and detention, water 
and waste water utility tie-ins, general placement of retaining walls, 
set-back requirements, and any other typical or locally required items. 
Off-site improvements required for utilities, detention, access or other 
requirement must be shown on the site plan or ancillary drawings. 

(D) Architect or civil engineer prepared statement de-
scribing the entitlement, site development permitting process and tim-
ing, building permitting process and timing, and an itemization specific 

to the Development of total anticipated impact, site development per-
mit, building permit, and other required fees. 

§10.206. Board Decisions (§§2306.6725(c); 2306.6731; and 
42(m)(1)(A)(iv)). 
The Board's decisions regarding awards shall be based upon the De-
partment's and the Board's evaluation of the proposed Developments' 
consistency with, and fulfillment of, the criteria and requirements set 
forth in this chapter, Chapter 11 of this title (relating to Housing Tax 
Credit Program Qualified Allocation Plan) and other applicable De-
partment rules. The Board shall document the reasons for each Appli-
cation's selection, including any discretionary factors used in making 
its determination, including good cause, and the reasons for any de-
cision that conflicts with the recommendations made by Department 
staff. Good cause includes the Board's decision to apply discretionary 
factors where authorized. The Department reserves the right to reduce 
the amount of funds requested in an Application, condition the award 
recommendation or terminate the Application based on the Applicant's 
inability to demonstrate compliance with program requirements. 

§10.207. Waiver of Rules for Applications. 
(a) General Waiver Process. This waiver section is applica-

ble only to Subchapter B of this chapter (relating to Site and Devel-
opment Requirements and Restrictions), Subchapter C of this chapter 
(relating to Application Submission Requirements, Ineligibility Crite-
ria, Board Decisions, and Waiver of Rules or Pre-clearance for Ap-
plications), Subchapter E of this chapter (relating to Post Award and 
Asset Management Requirements), and Subchapter G of this chapter 
(relating to Fee Schedule, Appeals, and Other Provisions), Chapter 11 
of this title (relating to Housing Tax Credit Program Qualified Alloca-
tion Plan), and Chapter 12 of this title (relating to Multifamily Housing 
Revenue Bond Rules). An Applicant may request a waiver in writing 
at or prior to the submission of the pre-application (if applicable) or 
the Application or subsequent to an award. Waiver requests will not be 
accepted between submission of the Application and any award for the 
Application. Where appropriate, the Applicant is encouraged to sub-
mit with the requested waiver any plans for mitigation or alternative 
solutions. Any such request for waiver must be specific to the unique 
facts and circumstances of an actual proposed Development and must 
be submitted to the Department in the format required in the Multifam-
ily Programs Procedures Manual. Any waiver, if granted, shall apply 
solely to the Application and shall not constitute a general modification 
or waiver of the rule involved. Waiver requests that are limited to De-
velopment design and construction elements not specifically required 
in Texas Government Code, Chapter 2306 must meet the requirements 
of paragraph (1) of this subsection. All other waiver requests must meet 
the requirements of paragraph (2) of this subsection. 

(1) The waiver request must establish good cause for the 
Board to grant the waiver which may include limitations of local build-
ing or zoning codes, limitations of existing building structural elements 
for Rehabilitation (excluding Reconstruction or Adaptive Reuse) De-
velopments, required amenities or design elements in buildings desig-
nated as historic structures that would conflict with retaining the his-
toric nature of the building(s), or provisions of the design element or 
amenity that would not benefit the tenants due to limitations of the ex-
isting layout or design of the units for Rehabilitation (excluding Recon-
struction) Developments. Staff may recommend the Board's approval 
for such a waiver if the Executive Director, the Deputy Executive Di-
rector with oversight of multifamily programs, and Deputy Executive 
Director with oversight of asset management find that the Applicant 
has established good cause for the waiver. A recommendation for a 
waiver may be subject to the Applicant's provision of alternative de-
sign elements or amenities of a similar nature or that serve a similar 
purpose. Waiver requests for items that were elected to meet scoring 
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♦ ♦ ♦ 

criteria or where the Applicant was provided a menu of options to meet 
the requirement will not be considered under this paragraph. 

(2) The waiver request must establish how it is necessary 
to address circumstances beyond the Applicant's control and how, if 
the waiver is not granted, the Department will not fulfill some specific 
requirement of law. In this regard, the policies and purposes articu-
lated in Texas Government Code, §§2306.001, 2306.002, 2306.359, 
and 2306.6701, are general in nature and apply to the role of the De-
partment and its programs, including the Housing Tax Credit program. 

(b) Waivers Granted by the Executive Director. The Execu-
tive Director may waive requirements as provided in this rule. Even if 
this rule grants the Executive Director authority to waive a given item, 
the Executive Director may present the matter to the Board for con-
sideration and action. Neither the Executive Director nor the Board 
shall grant any waiver to the extent such requirement is mandated by 
statute. Denial of a waiver by the Executive Director may be appealed 
to the Board in accordance with §10.902 of this chapter (relating to 
Appeals Process (§2306.0321; §2306.6715)). Applicants should ex-
pect that waivers granted by the Executive Director will generally be 
very limited. The Executive Director's decision to defer to the Board 
will not automatically be deemed an adverse staff position with regard 
to the waiver request as public vetting of such requests is generally 
appropriate and preferred. However, this does not preclude a staff rec-
ommendation to approve or deny any specific request for a waiver. 

(c) Waivers Granted by the Board. The Board, in its discre-
tion, may waive any one or more of the rules in Subchapters B, C, E, 
and G of this chapter except no waiver shall be granted to provide for-
ward commitments or if the requested waiver is prohibited by statute 
(i.e., statutory requirements may not be waived). The Board, in its 
discretion, may grant a waiver that is in response to a natural, federally 
declared disaster that occurs after the adoption of the multifamily rules. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404304 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

SUBCHAPTER D. UNDERWRITING AND 
LOAN POLICY 
10 TAC §§10.301 - 10.307 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs (the 
"Department") proposes the repeal of 10 TAC Chapter 10, Sub-
chapter D, §§10.301 - 10.307, concerning 2014 Underwriting 
and Loan Policies. The purpose of the repeal is to allow for the 

adoption of a new Subchapter D. New Subchapter D is being 
published concurrently with this proposed repeal. 

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has 
determined that, for each year of the first five years the repeal 
is in effect, enforcing or administering the repeal does not have 
any foreseeable implications related to costs or revenues of the 
state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, 
the public benefit anticipated as a result of the repeal will be to 
allow for the adoption of new rules to enhance the State's ability 
evaluate the feasibility of affordable housing developments pro-
posed to be funded in part with limited state resources. There 
will not be any economic cost to any individuation required to 
comply with the repealed sections. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small businesses or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014, to October 20, 2014, to 
receive input on the repealed sections. Written comments may 
be submitted to the Texas Department of Housing and Commu-
nity Affairs, P.O. Box 13941, Austin, Texas 78711-3941, ATTN: 
Pam Cloyde; by email to pcloyde@tdhca.state.tx.us; or by FAX 
to (512) 475-4420. ALL COMMENTS MUST BE RECEIVED BY 
5:00 P.M. ON OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. The proposed repeal affects no other 
code, article or statute. 

§10.301. General Provisions.
 
§10.302. Underwriting Rules and Guidelines.
 
§10.303. Market Analysis Rules and Guidelines.
 
§10.304. Appraisal Rules and Guidelines.
 
§10.305. Environmental Site Assessment Rules and Guidelines.
 
§10.306. Property Condition Assessment Guidelines.
 
§10.307. Direct Loan Requirements.
 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404294 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §§10.301 - 10.307 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Subchapter D, 
§§10.301 - 10.307. The purpose of the new rules is to provide 
the Department and participants in the Department's affordable 
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housing programs guidance in awarding funds to properties that 
are economically viable and appropriate for their residents. 

§10.301. General Provisions. This section provides the over-
all purpose of the rule and describes an appeal procedure. The 
rule is necessary for the underwriting review of affordable hous-
ing development's financial feasibility and economic viability that 
ensures the most efficient allocation of State resources. 

§10.302. Underwriting Rules and Guidelines. This section de-
scribes the general provisions, underwriting processes and con-
tents of the underwriting reports produced by the Department. 
Processes for analyzing the feasibility of an affordable housing 
development's operating revenue and expenses are described 
and procedures for development cost estimation are outlined. 

§10.303. Market Analysis Rules and Guidelines. This section 
establishes the organization and contents of market study re-
ports prepared by third-party market analyst professionals. The 
market study reports are used by the Department to assist in de-
termining demand for the affordable housing developments be-
ing considered for funding. 

§10.304. Appraisal Rules and Guidelines. This section estab-
lishes the organization and contents of appraisal reports pre-
pared by third-party appraisers. The appraisals establish values 
for land and affordable housing developments and these values 
are used by the Department in analyzing the cost of a develop-
ment which impacts feasibility. 

§10.305. Environmental Site Assessment Rules and Guidelines. 
This section establishes the organization and contents of reports 
that assess the environmental conditions of an affordable hous-
ing development site. These reports are prepared by third-party 
environmental engineers and professionals. The reports help 
the Department award funding for developments that do not con-
tain environmental conditions that could be harmful to residents. 

§10.306. Property Condition Assessment Guidelines. This sec-
tion establishes the organization and contents of reports that as-
sess the physical condition of an existing affordable housing de-
velopment that is proposed to be rehabilitated and repaired. The 
reports are prepared by third-party engineers and professionals. 
The reports help the Department determine the cost of the re-
habilitation for feasibility purposes and to inform the Department 
regarding the scope of work needed to adequately rehabilitate 
the property. 

§10.307. Direct Loan Requirements. This section discusses the 
repayment terms and conditions of loans made by the Depart-
ment to owners of an affordable housing developments. Items 
such as loan amortization, term, lien position and construction 
loan requirements are defined. 

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has 
determined that, for each year of the first five years the new sec-
tions are in effect, enforcing or administering the new sections 
does not have any foreseeable implications related to costs or 
revenues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new sections are in ef-
fect, the public benefit anticipated as a result of the new sections 
will enhance the Department's ability to provide financially sound 
affordable housing developments. The cost to produce the Envi-
ronmental Site Assessment report required under §10.305 may 
increase as a result of the additional scope of work relating to the 
identification of potentially hazardous explosive activities on-site 
or in the general area of the site. The average cost of filing an 

application is between $15,000 and $25,000, which may vary 
depending on the specific type of application. The incremental 
cost is not known. There are no other new or additional costs, 
other than those currently in effect, to persons required to com-
ply with the new rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
average cost of filing an application is between $15,000 and 
$25,000, which may vary depending on the specific type of appli-
cation. The proposed rules do not result in an increased cost of 
filing an application as compared to the existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014, to October 20, 2014, to 
receive input on the repealed sections. Written comments may 
be submitted to the Texas Department of Housing and Commu-
nity Affairs, P.O. Box 13941, Austin, Texas 78711-3941, ATTN: 
Pam Cloyde; by email to pcloyde@tdhca.state.tx.us; or by FAX 
to (512) 475-4420. ALL COMMENTS MUST BE RECEIVED BY 
5:00 P.M. ON OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. The proposed sections affect no 
other code, article or statute. 

§10.301. General Provisions. 
(a) Purpose. This subchapter applies to the underwriting, 

Market Analysis, appraisal, Environmental Site Assessment, Property 
Condition Assessment, and Direct Loan standards employed by the 
Department. This subchapter provides rules for the underwriting 
review of an affordable housing Development's financial feasibility 
and economic viability that ensures the most efficient allocation of 
resources while promoting and preserving the public interest in ensur-
ing the long-term health of the Department's portfolio. In addition, 
this chapter guides staff in making recommendations to the Executive 
Award and Review Advisory Committee (the "Committee"), Executive 
Director, and the Board to help ensure procedural consistency in the 
determination of Development feasibility (Texas Government Code, 
§§2306.081(c), 2306.185, and 2306.6710(d)). Due to the unique 
characteristics of each Development the interpretation of the rules and 
guidelines described in this subchapter is subject to the discretion of 
the Department and final determination by the Board. 

(b) Appeals. Certain programs contain express appeal op-
tions. Where not indicated, §10.902 of this chapter (relating to Appeals 
Process (§2306.0321; §2306.6715)) includes general appeal proce-
dures. In addition, the Department encourages the use of Alternative 
Dispute Resolution ("ADR") methods, as outlined in §10.904 of this 
chapter (relating to Alternative Dispute Resolution (ADR) Policy). 

§10.302. Underwriting Rules and Guidelines. 
(a) General Provisions. Pursuant to Texas Government Code, 

§2306.148 and §2306.185(b), the Board is authorized to adopt under-
writing standards as set forth in this section. Furthermore, for Hous-
ing Credit Allocation, §42(m)(2) of the Internal Revenue Code (the 
"Code"), requires the tax credits allocated to a Development not to ex-
ceed the amount necessary to assure feasibility. The rules adopted pur-
suant to the Texas Government Code and the Code are developed to 
result in a Credit Underwriting Analysis Report used by the Board in 
decision making with the goal of assisting as many Texans as possible 
by providing no more financing than necessary based on an indepen-
dent analysis of Development feasibility. The Report generated in no 
way guarantees or purports to warrant the actual performance, feasibil-
ity, or viability of the Development. 

(b) Report Contents. The Report provides a synopsis and rec-
onciliation of the Application information submitted by the Applicant. 
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The Report contents will be based solely upon information that is pro-
vided in accordance with and within the timeframes set forth in the 
current Qualified Allocation Plan ("QAP") or Notice of Funds Avail-
ability ("NOFA"), as applicable. 

(c) Recommendations in the Report. The conclusion of the 
Report includes a recommended award of funds or Housing Credit Al-
location Amount based on the lesser amount calculated by the program 
limit method, if applicable, gap/debt coverage ratio ("DCR") method, 
or the amount requested by the Applicant as further described in para-
graphs (1) - (3) of this subsection, and states any feasibility conditions 
to be placed on the award. 

(1) Program Limit Method. For Applicants requesting a 
Housing Credit Allocation, this method is based upon calculation of 
Eligible Basis after applying all cost verification measures and program 
limits as described in this section. The Applicable Percentage used is as 
defined in §10.3 of this chapter (relating to Definitions). For Applicants 
requesting funding through a Department program other than Housing 
Tax Credits, this method is based upon calculation of the funding limit 
based on the current program rules or NOFA at the time of underwrit-
ing. 

(2) Gap/DCR Method. This method evaluates the amount 
of funds needed to fill the gap created by Total Housing Development 
Cost less total non-Department-sourced funds or Housing Tax Credits. 
In making this determination, the Underwriter resizes any anticipated 
deferred developer fee down to zero before reducing the amount of 
Department funds or Housing Tax Credits. In the case of Housing Tax 
Credits, the syndication proceeds needed to fill the gap in permanent 
funds are divided by the syndication rate to determine the amount of 
Housing Tax Credits. In making this determination and based upon 
specific conditions set forth in the Report, the Underwriter may as-
sume adjustments to the financing structure or make adjustments to any 
Department financing, such that the cumulative DCR conforms to the 
standards described in this section. 

(3) The Amount Requested. The amount of funds that is 
requested by the Applicant as reflected in the original Application doc-
umentation. 

(d) Operating Feasibility. The operating financial feasibility of 
developments funded by the Department is tested by subtracting oper-
ating expenses, including replacement reserves and taxes, from income 
to determine Net Operating Income. The annual Net Operating Income 
is divided by the cumulative annual debt service required to be paid to 
determine the Debt Coverage Ratio ("DCR"). The Underwriter char-
acterizes a Development as infeasible from an operational standpoint 
when the DCR does not meet the minimum standard set forth in para-
graph (4)(D) of this subsection. The Underwriter may model adjust-
ments to the financing structure, which could result in a re-character-
ization of the Development as feasible based upon specific conditions 
set forth in the Report. 

(1) Income. In determining the first year stabilized pro 
forma, the Underwriter evaluates the reasonableness of the Applicant's 
income estimate by determining the appropriate rental rate per unit 
based on contract, program, and market factors. Miscellaneous in-
come, vacancy and collection loss limits as set forth in subparagraphs 
(B) and (C) of this paragraph, respectively, are applied unless well-doc-
umented support is provided. 

(A) Rental Income. The Underwriter will indepen-
dently calculate the Pro Forma Rent for comparison to the Applicant's 
estimate in the Application. 

(i) Market Rents. The Underwriter will use the Mar-
ket Analyst's conclusion of Market Rent if reasonably justified and sup-

ported by the attribute adjustment matrix of Comparable Units as de-
scribed in §10.303 of this chapter (relating to Market Analysis Rules 
and Guidelines). Independently determined Market Rents by the Un-
derwriter may be used based on rent information gained from direct 
contact with comparable properties, whether or not used by the Market 
Analyst, and other market data sources. 

(ii) Net Program Rents. The Underwriter reviews 
the Applicant's proposed rent schedule and determines if it is consis-
tent with the representations made in the remainder of the Application. 
The Underwriter uses the Gross Program Rents for the year that is most 
current at the time the underwriting begins and uses the most current 
utility information available. When underwriting for a simultaneously 
funded competitive round, all Applications are underwritten with the 
Gross Program Rents for the same year. If Gross Program Rents are 
adjusted by the Department after the close of the Application Accep-
tance Period, but prior to publication of the Report, the Underwriter 
may adjust the EGI to account for any increase or decrease in Gross 
Program Rents for the purposes of determining the reasonableness of 
the Applicant's EGI. 

(I) Units must be individually metered for all 
utility costs to be paid by the tenant. 

(II) Gas utilities are verified on the building plans 
and elsewhere in the Application when applicable. 

(III) Trash allowances paid by the tenant are rare 
and only considered when the building plans allow for individual ex-
terior receptacles. 

(IV) Refrigerator and range allowances are not 
considered part of the tenant-paid utilities unless the tenant is expected 
to provide their own appliances, and no eligible appliance costs are in-
cluded in the Total Housing Development Cost schedule. 

(iii) Contract Rents. The Underwriter reviews rental 
assistance contracts to determine the Contract Rents currently applica-
ble to the Development. Documentation supporting the likelihood of 
continued rental assistance is also reviewed. The Underwriter will take 
into consideration the Applicant's intent to request a Contract Rent in-
crease. At the discretion of the Underwriter, the Applicant's proposed 
rents may be used as the Pro Forma Rent, with the recommendations of 
the Report conditioned upon receipt of final approval of such increase. 

(B) Miscellaneous Income. All ancillary fees and mis-
cellaneous secondary income, including, but not limited to late fees, 
storage fees, laundry income, interest on deposits, carport rent, washer 
and dryer rent, telecommunications fees, and other miscellaneous in-
come, are anticipated to be included in a $5 to $20 per Unit per month 
range. Exceptions may be made at the discretion of the Underwriter 
for garage income, pass-through utility payments, pass-through wa-
ter, sewer and trash payments, cable fees, congregate care/assisted liv-
ing/elderly facilities, and child care facilities. 

(i) Exceptions must be justified by operating history 
of existing comparable properties. 

(ii) The Applicant must show that the tenant will not 
be required to pay the additional fee or charge as a condition of renting 
a Unit and must show that the tenant has a reasonable alternative. 

(iii) The Applicant's operating expense schedule 
should reflect an itemized offsetting cost associated with income 
derived from pass-through utility payments, pass-through water, sewer 
and trash payments, and cable fees. 

(iv) Collection rates of exceptional fee items will 
generally be heavily discounted. 
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(v) If an additional fee is charged for the use of an 
amenity, any cost associated with the construction, acquisition, or de-
velopment of the hard assets needed to produce the additional fee for 
such amenity must be excluded from Eligible Basis. 

(C) Vacancy and Collection Loss. The Underwriter 
generally uses a vacancy rate of 7.5 percent (5 percent vacancy plus 2.5 
percent for collection loss). The Underwriter may use other assump-
tions based on conditions in the immediate market area. Qualified 
Elderly Developments and 100 percent project-based rental subsidy 
developments and other well documented cases may be underwritten 
at a combined 5 percent at the discretion of the Underwriter if the 
historical performance reflected in the Market Analysis is consistently 
higher than a 95 percent occupancy rate. 

(D) Effective Gross Income ("EGI"). The Underwriter 
independently calculates EGI. If the EGI estimate provided by the Ap-
plicant is within 5 percent of the EGI calculated by the Underwriter, the 
Applicant's EGI is characterized as reasonable in the Report; however, 
for purposes of calculating DCR the Underwriter's pro forma will be 
used unless the Applicant's pro forma meets the requirements of para-
graph (3) of this subsection. 

(2) Expenses. In determining the first year stabilized pro 
forma, the Underwriter evaluates the reasonableness of the Applicant's 
expense estimate by line item comparisons based upon the specifics of 
each transaction, including the Development type, the size of the Units, 
and the Applicant's expectations as reflected in their pro forma. His-
torical stabilized certified financial statements of the Development or 
Third Party quotes specific to the Development will reflect the strongest 
data points to predict future performance. The Department's Database 
of properties in the same location or region as the proposed Develop-
ment also provides heavily relied upon data points; expense data from 
the Department's Database is available on the Department's website. 
Data from the Institute of Real Estate Management's ("IREM") most re-
cent Conventional Apartments-Income/Expense Analysis book for the 
proposed Development's property type and specific location or region 
may be referenced. In some cases local or project-specific data such 
as Public Housing Authority ("PHA") Utility Allowances and property 
tax rates are also given significant weight in determining the appro-
priate line item expense estimate. Estimates of utility savings from 
green building components, including on-site renewable energy, must 
be documented by an unrelated contractor or component vendor. Well 
documented information provided in the Market Analysis, Appraisal, 
the Application, and other sources may be considered. 

(A) General and Administrative Expense ("G&A")-
-Expense for operational accounting fees, legal fees, advertising 
and marketing expenses, office operation, supplies, and equipment 
expenses. G&A does not include partnership related expenses such as 
asset management, accounting or audit fees. Costs of tenant services 
are not included in G&A. 

(B) Management Fee. Fee paid to the property manage-
ment company to oversee the operation of the Property and is most of-
ten based upon a percentage of Effective Gross Income as documented 
in a property management agreement. Typically, 5 percent of the Ef-
fective Gross Income is used, though higher percentages for rural trans-
actions may be used. Percentages as low as 3 percent may be used if 
well documented. 

(C) Payroll Expense. Expense for direct on-site 
staff payroll, insurance benefits, and payroll taxes including payroll 
expenses for repairs and maintenance typical of a comparable de-
velopment. It does not, however, include direct security payroll or 
additional tenant services payroll. 

(D) Repairs and Maintenance Expense. Expense for re-
pairs and maintenance, Third-Party maintenance contracts and sup-
plies. It should not include capitalized expenses that would result from 
major replacements or renovations. Direct payroll for repairs and main-
tenance activities are included in payroll expense. 

(E) Utilities Expense. Utilities expense includes all gas 
and electric energy expenses paid by the Development. 

(F) Water, Sewer, and Trash Expense ("WST"). In-
cludes all water, sewer and trash expenses paid by the Development. 

(G) Insurance Expense. Insurance expense includes 
any insurance for the buildings, contents, and general liability, but not 
health or workman's compensation insurance. 

(H) Property Tax. Includes real property and personal 
property taxes but not payroll taxes. 

(i) An assessed value will be calculated based on 
the capitalization rate published by the county taxing authority. If the 
county taxing authority does not publish a capitalization rate, a capital-
ization rate of 10 percent or a comparable assessed value may be used. 

(ii) Property tax exemptions or a Proposed Payment 
In Lieu Of Tax ("PILOT") agreement must be documented as being 
reasonably achievable. At the discretion of the Underwriter, a property 
tax exemption that meets known federal, state and local laws may be 
applied based on the tax-exempt status of the Development Owner and 
its Affiliates. 

(I) Reserves. An annual reserve for replacements of 
future capital expenses and any ongoing operating reserve require-
ments. The Underwriter includes minimum reserves of $250 per Unit 
for New Construction and Reconstruction Developments and $300 
per Unit for all other Developments. The Underwriter may require an 
amount above $300 for the Development based on information pro-
vided in the Property Condition Assessment ("PCA"). The Applicant's 
assumption for reserves may be adjusted by the Underwriter if the 
amount provided by the Applicant is insufficient to fund capital needs 
as documented by the PCA during the first fifteen (15) years of the 
long term pro forma. Higher reserves may be used if documented by a 
primary lender or syndicator. 

(J) Other Expenses. The Underwriter will include other 
reasonable and documented expenses. These include audit fees, tenant 
services, security expense and compliance fees. This category does 
not include depreciation, interest expense, lender or syndicator's asset 
management fees, or other ongoing partnership fees. The most com-
mon other expenses are described in more detail in clauses (i) - (iv) of 
this subparagraph. 

(i) Tenant Services. Cost to the Development of any 
non-traditional tenant benefit such as payroll for instruction or activities 
personnel and associated operating expenses. Tenant services expenses 
are considered in calculating the DCR. 

(ii) Security Expense. Contract or direct payroll ex-
pense for policing the premises of the Development. 

(iii) Compliance Fees. Include only compliance 
fees charged by the Department and are considered in calculating the 
DCR. 

(iv) Cable Television Expense. Includes fees 
charged directly to the Development Owner to provide cable services 
to all Units. The expense will be considered only if a contract for 
such services with terms is provided and income derived from cable 
television fees is included in the projected EGI. Cost of providing 
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cable television in only the community building should be included in 
G&A as described in subparagraph (A) of this paragraph. 

(K) The Underwriter may request additional documen-
tation supporting some, none or all expense line items. If a rationale 
acceptable to the Underwriter for the difference is not provided, the dis-
crepancy is documented in the Report. If the Applicant's total expense 
estimate is within 5 percent of the final total expense figure calculated 
by the Underwriter, the Applicant's figure is characterized as reason-
able in the Report; however, for purposes of calculating DCR, the Un-
derwriter's independent calculation will be used unless the Applicant's 
first year stabilized pro forma meets the requirements of paragraph (3) 
of this subsection. 

(3) Net Operating Income ("NOI"). The difference be-
tween the EGI and total operating expenses. If the first year stabilized 
NOI figure provided by the Applicant is within 5 percent of the NOI 
calculated by the Underwriter, the Applicant's figure is characterized 
as reasonable in the Report; however, for purposes of calculating the 
first year stabilized pro forma DCR, the Underwriter will maintain and 
use his independent calculation of NOI, unless the Applicant's first 
year stabilized EGI, total expenses, and NOI are each within 5 percent 
of the Underwriter's estimates. 

(4) Debt Coverage Ratio. DCR is calculated by dividing 
NOI by the sum of scheduled loan principal and interest payments for 
all permanent sources of funds. Loan principal and interest payments 
are calculated based on the terms indicated in the term sheet(s) for fi-
nancing submitted in the Application. Unusual or non-traditional fi-
nancing structures may also be considered. 

(A) Interest Rate. The rate documented in the term 
sheet(s) will be used for debt service calculations. Term sheets 
indicating a variable interest rate must provide a breakdown of the 
rate index and component rates comprising an all-in interest rate. The 
term sheet(s) must state the lender's underwriting interest rate, or the 
Applicant must submit a separate statement from the lender with an 
estimate of the interest rate as of the date of such statement. The 
Underwriter may adjust the underwritten interest rate based on data 
collected on similarly structured transactions or rate index history. 

(B) Amortization Period. The Department generally re-
quires an amortization of not less than thirty (30) years, and not more 
than forty (40) years (fifty (50) years for federally sourced loans), or 
an adjustment to the amortization is made for the purposes of the anal-
ysis and recommendations. In non-Housing Tax Credit transactions a 
lesser amortization period may be used if the Department's funds are 
fully amortized over the same period. 

(C) Repayment Period. For purposes of projecting the 
DCR over a 30-year period for developments with permanent financ-
ing structures with balloon payments in less than thirty (30) years, the 
Underwriter will carry forward debt service based on a full amortiza-
tion at the interest rate stated in the term sheet(s). 

(D) Acceptable Debt Coverage Ratio Range. Except as 
set forth in clauses (i) or (ii) of this subparagraph, the acceptable first 
year stabilized pro forma DCR for all priority or foreclosable lien fi-
nancing plus the Department's proposed financing must be between a 
minimum of 1.15 and a maximum of 1.35. 

(i) For Developments other than HOPE VI and 
USDA transactions, if the DCR is less than the minimum, the rec-
ommendations of the Report may be based on an assumed reduction 
to debt service and the Underwriter will make adjustments to the 
assumed financing structure in the order presented in subclauses (I) -
(III) of this clause: 

(I) a reduction of the interest rate or an increase 
in the amortization period for Direct Loans; 

(II) a reclassification of Direct Loans to reflect 
grants, if permitted by program rules; 

(III) a reduction in the permanent loan amount 
for non-Department funded loans based upon the rates and terms in the 
permanent loan term sheet(s) as long as they are within the ranges in 
subparagraphs (A) and (B) of this paragraph. 

(ii) If the DCR is greater than the maximum, the rec-
ommendations of the Report may be based on an assumed increase to 
debt service and the Underwriter will make adjustments to the assumed 
financing structure in the order presented in subclauses (I) - (III) of this 
clause: 

(I) reclassification of Department funded grants 
to reflect loans, if permitted by program rules; 

(II) an increase in the interest rate or a decrease 
in the amortization period for Direct Loans; 

(III) an increase in the permanent loan amount 
for non-Department funded loans based upon the rates and terms in 
the permanent loan term sheet as long as they are within the ranges in 
subparagraphs (A) and (B) of this paragraph. 

(iii) For Housing Tax Credit Developments, a reduc-
tion in the recommended Housing Credit Allocation Amount may be 
made based on the gap/DCR method described in subsection (c)(2) of 
this section. 

(iv) Although adjustments in debt service may be-
come a condition of the Report, future changes in income, expenses, 
and financing terms could allow for an acceptable DCR. 

(5) Long Term Pro forma. The Underwriter will create a 
30-year operating pro forma. 

(A) The Underwriter's first year stabilized pro forma is 
utilized unless the Applicant's first year stabilized EGI, operating ex-
penses, and NOI are each within 5 percent of the Underwriter's esti-
mates. 

(B) A 2 percent annual growth factor is utilized for in-
come and a 3 percent annual growth factor is utilized for expenses. 

(C) Adjustments may be made to the long term pro 
forma if satisfactory support documentation is provided by the Appli-
cant or as determined by the Underwriter. 

(e) Total Housing Development Costs. The Development's 
need for permanent funds and, when applicable, the Development's El-
igible Basis is based upon the projected Total Housing Development 
Cost. The Department's estimate of the Total Housing Development 
Cost will be based on the Applicant's development cost schedule to the 
extent that it can be verified to a reasonable degree of certainty with 
documentation from the Applicant and tools available to the Under-
writer. For New Construction Developments, the Underwriter's total 
cost estimate will be used unless the Applicant's Total Housing Devel-
opment Cost is within 5 percent of the Underwriter's estimate. The 
Department's estimate of the Total Housing Development Cost for ac-
quisition/Rehabilitation will be based in accordance with the PCA's 
estimated cost for the scope of work as defined by the Applicant and 
§10.306(a)(5) of this chapter (relating to PCA Guidelines). If the Ap-
plicant's is utilized and the Applicant's line item costs are inconsistent 
with documentation provided in the Application or program rules, the 
Underwriter may make adjustments to the Applicant's Total Housing 
Development Cost. 
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(1) Acquisition Costs. The underwritten acquisition cost is 
verified with Site Control document(s) for the Property. 

(A) Excess Land Acquisition. In cases where more land 
is to be acquired (by the Applicant or a Related Party) than will be 
utilized as the Development Site and the remainder acreage is not ac-
cessible for use by tenants or dedicated as permanent and maintained 
green space, the value ascribed to the proposed Development Site will 
be prorated based on acreage from the total cost reflected in the Site 
Control document(s). An appraisal containing segregated values for 
the total acreage, the acreage for the Development Site and the remain-
der acreage, or tax assessment value may be used by the Underwriter 
in making a proration determination based on relative value; however, 
the Underwriter will not utilize a prorated value greater than the total 
amount in the Site Control document(s). 

(B) Identity of Interest Acquisitions. 

(i) An acquisition will be considered an identity of 
interest transaction when the seller is an Affiliate of, a Related Party 
to, any owner at any level of the Development Team or a Related Party 
lender; and 

(I) is the current owner in whole or in part of the 
Property; or 

(II) has or had within the prior 36 months, legal 
or beneficial ownership of the property or any portion thereof or interest 
therein prior to the first day of the Application Acceptance Period. 

(ii) In all identity of interest transactions the Appli-
cant is required to provide: 

(I) the original acquisition cost evidenced by an 
executed settlement statement or, if a settlement statement is not avail-
able, the original asset value listed in the most current financial state-
ment for the identity of interest owner; and 

(II) if the original acquisition cost evidenced by 
subclause (I) of this clause is less than the acquisition cost stated in the 
application: 

(-a-) an appraisal that meets the requirements 
of §10.304 of this chapter (relating to Appraisal Rules and Guidelines); 
and 

(-b-) any other verifiable costs of owning, 
holding, or improving the Property, excluding seller financing, that 
when added to the value from subclause (I) of this clause justifies the 
Applicant's proposed acquisition amount. 

(-1-) For land-only transactions, 
documentation of owning, holding or improving costs since the 
original acquisition date may include property taxes, interest expense 
to unrelated Third Party lender(s), capitalized costs of any physical 
improvements, the cost of zoning, platting, and any off-site costs to 
provide utilities or improve access to the Property. All allowable 
holding and improvement costs must directly benefit the proposed 
Development by a reduction to hard or soft costs. Additionally, an 
annual return of 10 percent may be applied to the original capital 
investment and documented holding and improvement costs; this 
return will be applied from the date the applicable cost is incurred 
until the date of the Department's Board meeting at which the Grant, 
Direct Loan and/or Housing Credit Allocation will be considered. 

(-2-) For transactions which in-
clude existing buildings that will be rehabilitated or otherwise retained 
as part of the Development, documentation of owning, holding, 
or improving costs since the original acquisition date may include 
capitalized costs of improvements to the Property, and in the case of 
USDA financed Developments the cost of exit taxes not to exceed an 

amount necessary to allow the sellers to be made whole in the original 
and subsequent investment in the Property and avoid foreclosure. 
Additionally, an annual return of 10 percent may be applied to the 
original capital investment and documented holding and improvement 
costs; this return will be applied from the date the applicable cost 
was incurred until the date of the Department's Board meeting at 
which the Grant, Direct Loan and/or Housing Credit Allocation will 
be considered. For any period of time during which the existing 
buildings are occupied or otherwise producing revenue, holding costs 
may not include capitalized costs, operating expenses, including, but 
not limited to, property taxes and interest expense. 

(iii) In no instance will the acquisition cost utilized 
by the Underwriter exceed the lesser of the original acquisition cost 
evidenced by clause (ii)(I) of this subparagraph plus costs identified 
in clause (ii)(II)(-b-) of this subparagraph, or if applicable the "as-
is" value conclusion evidenced by clause (ii)(II)(-a-) of this subpara-
graph. Acquisition cost is limited to appraised land value for transac-
tions which include existing buildings that will be demolished. The 
resulting acquisition cost will be referred to as the "Adjusted Acquisi-
tion Cost." 

(C) Eligible Basis on Acquisition of Buildings. Build-
ing acquisition cost will be included in the underwritten Eligible Basis 
if the Applicant provided an appraisal that meets the Department's Ap-
praisal Rules and Guidelines as described in §10.304 of this chapter. 
The underwritten eligible building cost will be the lowest of the values 
determined based on clauses (i) - (iii) of this subparagraph: 

(i) the Applicant's stated eligible building acquisi-
tion cost; 

(ii) the total acquisition cost reflected in the Site 
Control document(s), or the Adjusted Acquisition Cost (as defined in 
subparagraph (B)(iii) of this paragraph), prorated using the relative 
land and building values indicated by the applicable appraised value; 

(iii) total acquisition cost reflected in the Site Con-
trol document(s), or the Adjusted Acquisition Cost (as defined in sub-
paragraph (B)(iii) of this paragraph), less the appraised "as-vacant" 
land value; or 

(iv) the Underwriter will use the value that best cor-
responds to the circumstances presently affecting the Development and 
that will continue to affect the Development after transfer to the new 
owner in determining the building value. Any value of existing favor-
able financing will be attributed prorata to the land and buildings. 

(2) Off-Site Costs. The Underwriter will only consider 
costs of Off-Site Construction that are well documented and certified 
to by a Third Party engineer on the required Application forms and 
supporting documentation. 

(3) Site Work Costs. The Underwriter will only consider 
costs of Site Work that are well documented and certified to by a Third 
Party engineer on the required Application forms and supporting doc-
umentation. 

(4) Building Costs. 

(A) New Construction and Reconstruction. The Un-
derwriter will use the Marshall and Swift Residential Cost Handbook, 
other comparable published Third-Party cost estimating data sources, 
historical final cost certifications of previous Housing Tax Credit de-
velopments and other acceptable cost data available to the Underwriter 
to estimate Building Cost. Generally, the "Average Quality" multiple, 
townhouse, or single family costs, as appropriate, from the Marshall 
and Swift Residential Cost Handbook or other comparable published 
Third-Party data source, will be used based upon details provided in 
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the Application and particularly building plans and elevations. The 
Underwriter will consider amenities, specifications and development 
types not included in the Average Quality standard. 

(B) Rehabilitation and Adaptive Reuse. 

(i) The Applicant must provide a detailed narrative 
description of the scope of work for the proposed rehabilitation. 

(ii) The Underwriter will use cost data provided by 
the PCA. In the case where the PCA is inconsistent with the Applicant's 
estimate as proposed in the Total Housing Development Cost schedule 
and/or the Applicant's scope of work, the Underwriter may request a 
supplement executed by the PCA provider reconciling the Applicant's 
estimate and detailing the difference in costs. If the Underwriter deter-
mines that the reasons for the initial difference in costs are not well-doc-
umented, the Underwriter utilizes the initial PCA estimations. 

(5) Contingency. All contingencies identified in the Ap-
plicant's project cost schedule, including any soft cost contingency, 
will be limited to a maximum of 7 percent of Building Cost plus Site 
Work and off-sites for New Construction and Reconstruction Develop-
ments, and 10 percent of Building Cost plus Site Work and off-sites for 
Rehabilitation and Adaptive Reuse Developments. For Housing Tax 
Credit Developments, the percentage is applied to the sum of the eli-
gible Building Cost, eligible Site Work costs and eligible off-site costs 
in calculating the eligible contingency cost. The Applicant's estimate 
is used by the Underwriter if less than the 7 percent or 10 percent limit, 
as applicable, but in no instance less than 5 percent. 

(6) Contractor Fee. Contractor fees include general 
requirements, contractor overhead, and contractor profit. General 
requirements include, but are not limited to, on-site supervision or 
construction management, off-site supervision and overhead, jobsite 
security, equipment rental, storage, temporary utilities, and other 
indirect costs. Contractor fees are limited to a total of 14 percent on 
Developments with Hard Costs of $3 million or greater, the lesser of 
$420,000 or 16 percent on Developments with Hard Costs less than 
$3 million and greater than $2 million, and the lesser of $320,000 
or 18 percent on Developments with Hard Costs at $2 million or 
less. For tax credit Developments, the percentages are applied to the 
sum of the Eligible Hard Costs in calculating the eligible contractor 
fees. For Developments also receiving financing from USDA, the 
combination of builder's general requirements, builder's overhead, 
and builder's profit should not exceed the lower of TDHCA or USDA 
requirements. Additional fees for ineligible costs will be limited to the 
same percentage of ineligible Hard Costs but will not be included in 
Eligible Basis. 

(7) Developer Fee. 

(A) For Housing Tax Credit Developments, the Devel-
oper fees and Development Consultant fees included in Eligible Basis 
cannot exceed 15 percent of the project's eligible costs, less Developer 
fees, for Developments proposing fifty (50) Units or more and 20 per-
cent of the project's eligible costs, less Developer fees, for Develop-
ments proposing forty-nine (49) Units or less. 

        (B) Any additional Developer fee claimed for ineligible
costs will be limited to the same percentage but applied only to ineli-
gible Hard Costs (15 percent for Developments with fifty (50) or more 
Units, or 20 percent for Developments with forty-nine (49) or fewer 
Units). Any Developer fee above this limit will be excluded from To-
tal Housing Development Costs. All fees to Affiliates and/or Related 
Parties for work or guarantees determined by the Underwriter to be 
typically completed or provided by the Developer or Principal(s) of 
the Developer will be considered part of Developer fee. 

(C) In the case of a transaction requesting acquisition 
Housing Tax Credits: 

(i) the allocation of eligible Developer fee in cal-
culating Rehabilitation/New Construction Housing Tax Credits will 
not exceed 15 percent of the Rehabilitation/New Construction eligible 
costs less Developer fees for Developments proposing fifty (50) Units 
or more and 20 percent of the Rehabilitation/New Construction eligible 
costs less Developer fees for Developments proposing forty-nine (49) 
Units or less; and 

(ii) no Developer fee attributable to an identity of 
interest acquisition of the Development will be included. 

(D) Eligible Developer fee is multiplied by the appro-
priate Applicable Percentage depending whether it is attributable to ac-
quisition or rehabilitation basis. 

(E) For non-Housing Tax Credit developments, the per-
centage can be up to 15 percent, but is based upon Total Housing Devel-
opment Cost less the sum of the fee itself, land costs, the costs of per-
manent financing, excessive construction period financing described in 
paragraph (8) of this subsection, reserves, and any identity of interest 
acquisition cost. 

(8) Financing Costs. Eligible construction period interest 
is limited to the lesser of actual eligible construction period interest, or 
the interest on one (1) year's fully drawn construction period loan funds 
at the construction period interest rate indicated in the term sheet(s). 
Any excess over this amount will not be included in Eligible Basis. 
Construction period interest on Related Party construction loans is not 
included in Eligible Basis. 

(9) Reserves. The Underwriter will utilize the amount de-
scribed in the Applicant's project cost schedule if it is within the range 
of two (2) to six (6) months of stabilized operating expenses plus debt 
service. Alternatively, the Underwriter may consider a greater amount 
proposed by the first lien lender or syndicator if the detail for such 
greater amount is reasonable and well documented. Reserves do not 
include capitalized asset management fees, guaranty reserves or other 
similar costs. Lease up reserves, exclusive of initial start-up costs, 
funding of other reserves and interim interest, may be considered with 
documentation showing assumptions acceptable to the Underwriter. In 
no instance will total reserves exceed twelve (12) months of stabilized 
operating expenses plus debt service (including transferred replace-
ment reserves for USDA or HUD financed rehabilitation transactions). 

(10) Other Soft Costs. For Housing Tax Credit Develop-
ments, all other soft costs are divided into eligible and ineligible costs. 
Eligible costs are defined by the Code, but generally are costs that can 
be capitalized in the basis of the Development for tax purposes. Inel-
igible costs are those that tend to fund future operating activities and 
operating reserves. The Underwriter will evaluate and apply the alloca-
tion of these soft costs in accordance with the Department's prevailing 
interpretation of the Code. If the Underwriter questions the amount or 
eligibility of any soft costs, the Applicant will be given an opportunity 
to clarify and address the concern prior to completion of the Report. 

(f) Development Team Capacity and Development Plan. 

(1) The Underwriter will evaluate and report on the overall 
capacity of the Development Team by reviewing aspects, including but 
not limited to those identified in subparagraphs (A) - (D) of this para-
graph: 

(A) personal credit reports for development sponsors, 
Developer fee recipients and those individuals anticipated to provide 
guarantee(s). The Underwriter will evaluate the credit report and iden-
tify any bankruptcy, state or federal tax liens or other relevant credit 
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risks for compliance with eligibility and debarment requirements in this 
chapter; 

(B) quality of construction, Rehabilitation, and ongoing 
maintenance of previously awarded housing developments by review 
of construction inspection reports, compliance on-site visits, findings 
of UPCS violations and other information available to the Underwriter; 

(C) for Housing Tax Credit Developments, repeated or 
ongoing failure to timely submit cost certifications, requests for and 
clearance of final inspections, and timely response to deficiencies in 
the cost certification process; 

(D) adherence to obligations on existing or prior De-
partment funded developments with respect to program rules and doc-
umentation. 

(2) While all components of the development plan may 
technically meet the other individual requirements of this section, a 
confluence of serious concerns and unmitigated risks identified during 
the underwriting process will result in an Application being referred 
to the Committee. The Committee will review any recommendation 
made under this subsection to deny an Application for a Grant, Direct 
Loan and/or Housing Credit Allocation prior to completion of the 
Report and posting to the Department's website. 

(g) Other Underwriting Considerations. The Underwriter will 
evaluate additional feasibility elements as described in paragraphs (1) 
- (3) of this subsection. 

(1) Floodplains. The Underwriter evaluates the site plan, 
floodplain map, survey and other information provided to determine if 
any of the buildings, drives, or parking areas reside within the 100-year 
floodplain. If such a determination is made by the Underwriter, the 
Report will include a condition that: 

(A)          
Map Amendment ("LOMA") or Letter of Map Revision ("LOMR-F"); 
or 

(B) the Applicant must identify the cost of flood insur-
ance for the buildings and for the tenant's contents for buildings within 
the 100-year floodplain and certify that the flood insurance will be ob-
tained; and 

the Applicant must pursue and receive a Letter of

(C) the Development must be designed to comply with 
the QAP, as proposed. 

(2) Proximity to Other Developments. The Underwriter 
will identify in the Report any developments funded or known and an-
ticipated to be eligible for funding within one linear mile of the subject. 
Distance is measured in a straight line from nearest boundary point to 
nearest boundary point. 

(3) Supportive Housing. The unique development and op-
erating characteristics of Supportive Housing Developments may re-
quire special consideration in these areas: 

(A) Operating Income. The extremely-low-income ten-
ant population typically targeted by a Supportive Housing Develop-
ment may include deep-skewing of rents to well below the 50 percent 
AMGI level or other maximum rent limits established by the Depart-
ment. The Underwriter should utilize the Applicant's proposed rents 
in the Report as long as such rents are at or below the maximum rent 
limit proposed for the units and equal to any project based rental sub-
sidy rent to be utilized for the Development; 

(B) Operating Expenses. A Supportive Housing Devel-
opment may have significantly higher expenses for payroll, manage-
ment fee, security, resident support services, or other items than typi-
cal affordable housing developments. The Underwriter will rely heav-

ily upon the historical operating expenses of other Supportive Housing 
Developments provided by the Applicant or otherwise available to the 
Underwriter; 

(C) DCR and Long Term Feasibility. Supportive Hous-
ing Developments may be exempted from the DCR requirements of 
subsection (d)(4)(D) of this section if the Development is anticipated to 
operate without conventional or "must-pay" debt. Applicants must pro-
vide evidence of sufficient financial resources to offset any projected 
15-year cumulative negative Cash Flow. Such evidence will be eval-
uated by the Underwriter on a case-by-case basis to satisfy the De-
partment's long term feasibility requirements and may take the form of 
one or a combination of: executed subsidy commitment(s); set-aside 
of Applicant's financial resources to be substantiated by current finan-
cial statements evidencing sufficient resources; and/or proof of annual 
fundraising success sufficient to fill anticipated operating losses. If ei-
ther a set aside of financial resources or annual fundraising are used 
to evidence the long term feasibility of a Supportive Housing Devel-
opment, a resolution from the Applicant's governing board must be 
provided confirming their irrevocable commitment to the provision of 
these funds and activities; and/or 

(D) Total Housing Development Costs. For Supportive 
Housing Developments designed with only Efficiency Units, the Un-
derwriter may use "Average Quality" dormitory costs, or costs of other 
appropriate design styles from the Marshall & Swift Valuation Service, 
with adjustments for amenities and/or quality as evidenced in the Ap-
plication, as a base cost in evaluating the reasonableness of the Appli-
cant's Building Cost estimate for New Construction Developments. 

(h) Work Out Development. Developments that are underwrit-
ten subsequent to Board approval in order to refinance or gain relief 
from restrictions may be considered infeasible based on the guidelines 
in this section, but may be characterized as "the best available option" 
or "acceptable available option" depending on the circumstances and 
subject to the discretion of the Underwriter as long as the option an-
alyzed and recommended is more likely to achieve a better financial 
outcome for the property and the Department than the status quo. 

(i) Feasibility Conclusion. An infeasible Development will 
not be recommended for a Grant, Direct Loan or Housing Credit Al-
location unless the Underwriter can determine an alternative structure 
and/or conditions the recommendations of the Report upon receipt of 
documentation supporting an alternative structure. A Development 
will be characterized as infeasible if paragraph (1) or (2) of this sub-
section applies. The Development will be characterized as infeasible 
if one or more of paragraphs (3) - (5) of this subsection applies unless 
paragraph (6)(B) of this subsection also applies. 

(1) Gross Capture Rate. The method for determining the 
Gross Capture Rate for a Development is defined in §10.303(d)(11)(F) 
of this chapter. The Underwriter will independently verify all com-
ponents and conclusions of the Gross Capture Rate and may, at their 
discretion, use independently acquired demographic data to calculate 
demand and may make a determination of the effective Gross Capture 
Rate based upon an analysis of the Sub-market. The Development: 

(A) is characterized as a Qualified Elderly Develop-
ment and the Gross Capture Rate exceeds 10 percent for the total 
proposed Units; or 

(B) is outside a Rural Area and targets the general pop-
ulation, and the Gross Capture Rate exceeds 10 percent for the total 
proposed Units; or 

(C) is in a Rural Area and targets the general population, 
and the Gross Capture Rate exceeds 30 percent; or 
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(D) is Supportive Housing and the Gross Capture Rate 
exceeds 30 percent. 

(E) Developments meeting the requirements of sub-
paragraph (A), (B), (C), or (D) of this paragraph may avoid being 
characterized as infeasible if clause (i) or (ii) of this subparagraph 
apply. 

(i) Replacement Housing. The proposed Develop-
ment is comprised of affordable housing which replaces previously ex-
isting affordable housing within the Primary Market Area as defined 
in §10.303 of this chapter on a Unit for Unit basis, and gives the dis-
placed tenants of the previously existing affordable housing a leasing 
preference. 

(ii) Existing Housing. The proposed Development 
is comprised of existing affordable housing which is at least 50 percent 
occupied and gives displaced existing tenants a leasing preference as 
stated in a relocation plan. 

(2) Deferred Developer Fee. Applicants requesting an allo-
cation of tax credits where the estimated deferred Developer Fee, based 
on the Underwriter's recommended financing structure, is not repayable 
from Cash Flow within the first fifteen (15) years of the long term pro 
forma as described in subsection (d)(5) of this section. 

(3) Pro Forma Rent. The Pro Forma Rent for Units with 
rents restricted at 60 percent of AMGI is less than the Net Program Rent 
for Units with rents restricted at or below 50 percent of AMGI unless 
the Applicant accepts the Underwriter's recommendation, if any, that 
all restricted units have rents and incomes restricted at or below the 50 
percent of AMGI level. 

(4) Initial Feasibility. 

(A) The first year stabilized pro forma operating ex-
pense divided by the first year stabilized pro forma Effective Gross 
Income is greater than 68 percent for Rural Developments 36 Units or 
less and 65 percent for all other Developments. 

(B) The first year DCR is below 1.15. 

(5) Long Term Feasibility. The Long Term Pro forma, as 
defined in subsection (d)(5) of this section, reflects a Debt Coverage 
Ratio below 1.15 or negative cash flow at any time during years two 
through fifteen. 

(6) Exceptions. The infeasibility conclusions may be ex-
cepted where either of the criteria apply. 

(A) The requirements in this subsection may be waived 
by the Executive Director of the Department or by the Committee if 
documentation is submitted by the Applicant to support unique circum-
stances that would provide mitigation. 

(B) Developments not meeting the requirements of one 
or more of paragraphs (3), (4)(A) or (5) of this subsection will be 
re-characterized as feasible if one or more of clauses (i) - (v) of this 
subparagraph apply. 

(i) The Development will receive Project-based 
Section 8 Rental Assistance for at least 50 percent of the Units and a 
firm commitment, with terms including Contract Rent and number of 
Units, is submitted at Application. 

(ii) The Development will receive rental assistance 
for at least 50 percent of the Units in association with USDA financing. 

(iii) The Development will be characterized as pub-
lic housing as defined by HUD for at least 50 percent of the Units or 
HOPE VI financed transactions. 

(iv) The Development will be characterized as Sup-
portive Housing for at least 50 percent of the Units and evidence of 
adequate financial support for the long term viability of the Develop-
ment is provided. 

(v) The Development has other long term project 
based restrictions on rents for at least 50 percent of the Units that allow 
rents to increase based upon expenses and the Applicant's proposed 
rents are at least 10 percent lower than both the Net Program Rent and 
Market Rent. 

§10.303. Market Analysis Rules and Guidelines. 
(a) General Provision. A Market Analysis prepared for the De-

partment must evaluate the need for decent, safe, and sanitary housing 
at rental rates or sales prices that eligible tenants can afford. The analy-
sis must determine the feasibility of the subject Property rental rates or 
sales price and state conclusions as to the impact of the Property with 
respect to the determined housing needs. The Market Analysis must 
include a statement that the report preparer has read and understood 
the requirements of this section. 

(b) Self-Contained. A Market Analysis prepared for the De-
partment must allow the reader to understand the market data presented, 
the analysis of the data, and the conclusions derived from such data. All 
data presented should reflect the most current information available and 
the report must provide a parenthetical (in-text) citation or footnote de-
scribing the data source. The analysis must clearly lead the reader to 
the same or similar conclusions reached by the Market Analyst. All 
steps leading to a calculated figure must be presented in the body of 
the report. 

(c) Market Analyst Qualifications. A Market Analysis submit-
ted to the Department must be prepared and certified by an approved 
Qualified Market Analyst. (§2306.67055) The Department will main-
tain an approved Market Analyst list based on the guidelines set forth 
in paragraphs (1) - (3) of this subsection. 

(1) The approved Qualified Market Analyst list will be up-
dated and published annually on or about October 1st. If not listed as 
an approved Qualified Market Analyst by the Department, a Market 
Analyst may request approval by submitting items in subparagraphs 
(A) - (F) of this paragraph at least thirty (30) days prior to the first day 
of the competitive tax credit Application Acceptance Period or thirty 
(30) days prior to submission of any other application for funding for 
which the Market Analyst must be approved. 

(A) Franchise Tax Account Status from the Texas 
Comptroller of Public Accounts (not applicable for sole proprietor-
ships). 

(B) A current organization chart or list reflecting all 
members of the firm who may author or sign the Market Analysis. 

(C) Resumes for all members of the firm or subcontrac-
tors who may author or sign the Market Analysis. 

(D) General information regarding the firm's experi-
ence including references, the number of previous similar assignments 
and timeframes in which previous assignments were completed. 

(E) Certification from an authorized representative of 
the firm that the services to be provided will conform to the Depart-
ment's Market Analysis Rules and Guidelines, as described in this sec-
tion, in effect for the Application Round in which each Market Analysis 
is submitted. 

(F) A sample Market Analysis that conforms to the De-
partment's Market Analysis Rules and Guidelines, as described in this 
section, in effect for the year in which the sample Market Analysis is 
submitted. An already approved Qualified Market Analyst will remain 
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on the list so long as at least one (1) Market Analysis has been sub-
mitted to the Department in the previous 12 months or items (A), (B), 
(C) and (E) are submitted prior to October 1st. Otherwise, the Market 
Analyst will automatically be removed from the list. 

(2) During the underwriting process each Market Analysis 
will be reviewed and any discrepancies with the rules and guidelines 
set forth in this section may be identified and require timely correc-
tion. Subsequent to the completion of the Application Round and as 
time permits, staff or a review appraiser will re-review a sample set 
of submitted market analyses to ensure that the Department's Market 
Analysis Rules and Guidelines are met. If it is found that a Market 
Analyst has not conformed to the Department's Market Analysis Rules 
and Guidelines, as certified to, the Market Analyst will be notified of 
the discrepancies in the Market Analysis and will be removed from the 
approved Qualified Market Analyst list. 

(A) In and of itself, removal from the list of approved 
Market Analysts will not invalidate a Market Analysis commissioned 
prior to the removal date and at least ninety (90) days prior to the first 
day of the applicable Application Acceptance Period. 

(B) To be reinstated as an approved Qualified Market 
Analyst, the Market Analyst must amend the previous report to remove 
all discrepancies or submit a new sample Market Analysis that con-
forms to the Department's Market Analysis Rules and Guidelines, as 
described in this section, in effect for the year in which the updated or 
new sample Market Analysis is submitted. 

(3) The list of approved Qualified Market Analysts will be 
posted on the Department's web site no later than November 1st. 

(d) Market Analysis Contents. A Market Analysis for a rental 
Development prepared for the Department must be organized in a for-
mat that follows a logical progression and must include, at minimum, 
items addressed in paragraphs (1) - (13) of this subsection. 

(1) Title Page. Include Property address or location, effec-
tive date of analysis, date report completed, name and address of person 
authorizing report, and name and address of Market Analyst. 

(2) Letter of Transmittal. The date of the letter must be the 
date the report was completed. Include Property address or location, 
description of Property, statement as to purpose and scope of analy-
sis, reference to accompanying Market Analysis report with effective 
date of analysis and summary of conclusions, date of Property inspec-
tion, name of persons inspecting subject Property, and signatures of all 
Market Analysts authorized to work on the assignment. Include a state-
ment that the report preparer has read and understood the requirements 
of this section. 

(3) Table of Contents. Number the exhibits included with 
the report for easy reference. 

(4) Market Analysis Summary. Include the Department's 
Market Analysis Summary exhibit. 

(5) Assumptions and Limiting Conditions. Include a de-
scription of all assumptions, both general and specific, made by the 
Market Analyst concerning the Property. 

(6) Identification of the Property. Provide a statement to 
acquaint the reader with the Development. Such information includes 
street address, tax assessor's parcel number(s), and Development char-
acteristics. 

(7) Statement of Ownership. Disclose the current owners 
of record and provide a three (3) year history of ownership for the sub-
ject Property. 

(8) Secondary Market Area. A SMA is not required, but 
may be defined at the discretion of the Market Analyst to support iden-
tified demand. All of the Market Analyst's conclusions specific to the 
subject Development must be based on only one SMA definition. The 
entire PMA, as described in this paragraph, must be contained within 
the SMA boundaries. The Market Analyst must adhere to the method-
ology described in this paragraph when determining the Secondary 
Market Area. (§2306.67055) 

(A) The SMA will be defined by the Market Analyst 
with: 

(i) size based on a base year population of no more 
than 250,000 people inclusive of the PMA; and 

(ii) boundaries based on U.S. census tracts, ZIP 
codes, or place, as defined by the U.S. Census Bureau. 

(B) The Market Analyst's definition of the SMA must 
include: 

(i) a detailed description of why the subject Devel-
opment is expected to draw a significant number of tenants or home-
buyers from the defined SMA; 

(ii) a complete demographic report for the defined 
  SMA; and

(iii) a scaled distance map indicating the SMA 
boundaries showing relevant U.S. census tracts with complete 11-digit 
identification numbers in numerical order, ZIP codes or places with 
labels as well as the location of the subject Development and all 
comparable Developments. 

(9) Primary Market Area. All of the Market Analyst's con-
clusions specific to the subject Development must be based on only 
one PMA definition. The Market Analyst must adhere to the method-
ology described in this paragraph when determining the market area. 
(§2306.67055) 

(A) The PMA will be defined by the Market Analyst as: 

(i) size based on a base year population of no more 
than 100,000 people; 

(ii) boundaries based on U.S. census tracts, ZIP 
codes, or place, as defined by the U.S. Census Bureau; and 

(iii) the population of the PMA may exceed 100,000 
if the amount over the limit is contained within a single census tract or 
ZIP code, and if the PMA is defined by census tract or ZIP code. 

(B) The Market Analyst's definition of the PMA must 
include: 

(i) a detailed description of why the subject Devel-
opment is expected to draw a majority of its prospective tenants or 
homebuyers from the defined PMA; 

(ii) a complete demographic report for the defined 
PMA; and 

(iii) a scaled distance map indicating the PMA 
boundaries showing relevant U.S. census tracts with complete 11-digit 
identification numbers in numerical order, ZIP codes or places with 
labels as well as the location of the subject Development and all 
comparable Developments. 

(C) Comparable Units. Identify Developments in the 
PMA with Comparable Units. In PMAs lacking sufficient rent compa-
rables, it may be necessary for the Market Analyst to collect data from 
markets with similar characteristics and make quantifiable location ad-
justments. Provide a data sheet for each Development consisting of: 
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(i) development name; 

(ii) address; 

(iii) year of construction and year of Rehabilitation, 
if applicable; 

(iv) property condition; 

(v) Target Population; 

(vi) unit mix specifying number of Bedrooms, num-
ber of baths, Net Rentable Area; and 

(I) monthly rent and Utility Allowance; or 

(II) sales price with terms, marketing period and 
date of sale; 

(vii) description of concessions; 

(viii) list of unit amenities; 

(ix) utility structure; 

(x) list of common amenities; and 

(xi) for rental developments only, the occupancy and 
turnover. 

(10) Market Information. 

(A) For each of the defined market areas, identify the 
number of units for each of the categories in clauses (i) - (vi) of this 
subparagraph; the data must be clearly labeled as relating to either the 
PMA or the SMA, if applicable: 

(i) total housing; 

(ii) rental developments (all multi-family); 

(iii) Affordable housing; 

(iv) Comparable Units; 

(v) Unstabilized Comparable Units; and 

(vi) proposed Comparable Units. 

(B) Occupancy. The occupancy rate indicated in the 
Market Analysis may be used to support both the overall demand con-
clusion for the proposed Development and the vacancy rate assumption 
used in underwriting the Development described in §10.302(d)(1)(C) 
of this chapter (relating to Underwriting Rules and Guidelines). State 
the overall physical occupancy rate for the proposed housing tenure 
(renter or owner) within the defined market areas by: 

(i) number of Bedrooms; 

(ii) quality of construction (class); 

(iii) Target Population; and 

(iv) Comparable Units. 

(C) Absorption. State the absorption trends by quality 
of construction (class) and absorption rates for Comparable Units. 

(D) Demographic Reports. 

(i) All demographic reports must include population 
and household data for a five (5) year period with the year of Applica-
tion submission as the base year; 

(ii) All demographic reports must provide sufficient 
data to enable calculation of income-eligible, age-, size-, and tenure-
appropriate household populations; 

(iii) For Developments targeting seniors, all demo-
graphic reports must provide a detailed breakdown of households by 
age and by income; and 

(iv) A complete copy of all demographic reports re-
lied upon for the demand analysis, including the reference index that 
indicates the census tracts or ZIP codes on which the report is based. 

(E) Demand. Provide a comprehensive evaluation of 
the need for the proposed housing for the Development as a whole and 
each Unit type by number of Bedrooms proposed and rent restriction 
category within the defined market areas using the most current census 
and demographic data available. 

(i) Demographics. The Market Analyst should use 
demographic data specific to the characteristics of the households that 
will be living in the proposed Development. For example, the Market 
Analyst should use demographic data specific to elderly population for 
a Qualified Elderly Development, if available, and should avoid mak-
ing adjustments from more general demographic data. If adjustment 
rates are used based on more general data for any of the criteria de-
scribed in subclauses (I) - (V) of this clause, they should be clearly 
identified and documented as to their source in the report. 

(I) Population. Provide population and house-
hold figures, supported by actual demographics, for a five (5) year pe-
riod with the year of Application submission as the base year. 

(II) Target. If applicable, adjust the household 
projections for the Qualified Elderly targeted by the proposed Devel-
opment. 

(III) Household Size-Appropriate. Adjust the 
household projections or target household projections, as applicable, 
for the appropriate household size for the proposed Unit type by 
number of Bedrooms proposed and rent restriction category based on 
1.5 persons per Bedroom (round up). 

(IV) Income Eligible. Adjust the household size 
appropriate projections for income eligibility based on the income 
bands for the proposed Unit Type by number of Bedrooms proposed 
and rent restriction category with: 

(-a-) the lower end of each income band cal-
culated based on the lowest gross rent proposed divided by 35 percent 
for the general population and 50 percent for Qualified Elderly house-
holds; and 

(-b-) the upper end of each income band equal 
to the applicable gross median income limit for the largest appropriate 
household size based on 1.5 persons per Bedroom (round up) or one 
person for Efficiency Units. 

(V) Tenure-Appropriate. Adjust the income-eli-
gible household projections for tenure (renter or owner). If tenure ap-
propriate income eligible target household data is available, a tenure 
appropriate adjustment is not necessary. 

(ii) Gross Demand. Gross Demand is defined as the 
sum of Potential Demand from the PMA, Demand from Other Sources, 
and Potential Demand from a Secondary Market Area (SMA) to the 
extent that SMA demand does not exceed 25 percent of Gross Demand. 

(iii) Potential Demand. Potential Demand is defined 
as the number of income-eligible, age-, size-, and tenure-appropriate 
target households in the designated market area at the proposed placed 
in service date. 

(I) Maximum eligible income is equal to the ap-
plicable gross median income limit for the largest appropriate house-
hold size based on 1.5 persons per Bedroom (round up) or one person 
for Efficiency Units. 
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(II) For Developments targeting the general pop-
ulation: 

(-a-) minimum eligible income is based on a 
35 percent rent to income ratio; 

(-b-) appropriate household size is defined as 
1.5 persons per Bedroom (rounded up); and 

(-c-) the tenure-appropriate population for a 
rental Development is limited to the population of renter households. 

(III) For Developments consisting solely of sin-
gle family residences on separate lots with all Units having three (3) or 
more Bedrooms: 

(-a-) minimum eligible income is based on a 
35 percent rent to income ratio; 

(-b-) appropriate household size is defined as 
1.5 persons per Bedroom (rounded up); and 

(-c-) Gross Demand includes both renter and 
owner households. 

(IV) For Qualified Elderly Developments or Sup-
portive Housing: 

(-a-) minimum eligible income is based on a 
50 percent rent to income ratio; and 

(-b-) Gross Demand includes all household 
sizes and both renter and owner households. 

(iv) Demand from Secondary Market Area: 

(I) Potential Demand from an SMA should be 
calculated in the same way as Potential Demand from the PMA; 

(II) Potential Demand from an SMA may be in-
cluded in Gross Demand to the extent that SMA demand does not ex-
ceed 25 percent of Gross Demand; and 

(III) the supply of proposed and unstabilized 
Comparable Units in the SMA must be included in the calculation of 
the capture rate at the same proportion that Potential Demand from the 
SMA is included in Gross Demand. 

(v) Demand from Other Sources: 

(I) the source of additional demand and the 
methodology used to calculate the additional demand must be clearly 
stated; 

(II) consideration of Demand from Other 
Sources is at the discretion of the Underwriter; 

(III) Demand from Other Sources must be lim-
ited to households that are not included in Potential Demand; and 

(IV) if households with Section 8 vouchers are 
identified as a source of demand, the Market Study must include: 

(-a-) documentation of the number of vouch-
ers administered by the local Housing Authority; and 

(-b-) a complete demographic report for the 
area in which the vouchers are distributed. 

(F) Employment. Provide a comprehensive analysis of 
employment trends and forecasts in the Primary Market Area. 

(11) Conclusions. Include a comprehensive evaluation of 
the subject Property, separately addressing each housing type and spe-
cific population to be served by the Development in terms of items 
in subparagraphs (A) - (I) of this paragraph. All conclusions must be 
consistent with the data and analysis presented throughout the Market 
Analysis. 

(A) Unit Mix. Provide a best possible unit mix conclu-
sion based on the occupancy rates by Bedroom type within the PMA 

and target, income-eligible, size-appropriate and tenure-appropriate 
household demand by unit type and income type within the PMA. 

(B) Rents. Provide a separate Market Rent conclusion 
for each proposed Unit Type by number of Bedrooms and rent restric-
tion category. Conclusions of Market Rent below the maximum Net 
Program Rent limit must be well documented as the conclusions may 
impact the feasibility of the Development under §10.302(i) of this chap-
ter. In support of the Market Rent conclusions, provide a separate at-
tribute adjustment matrix for each proposed Unit Type by number of 
Bedrooms and rental restriction category. 

(i) The Department recommends use of HUD Form 
92273. 

(ii) A minimum of three developments must be rep-
resented on each attribute adjustment matrix. 

(iii) Adjustments for concessions must be included, 
if applicable. 

(iv) Total adjustments in excess of 15 percent must 
be supported with additional narrative. 

(v) Total adjustments in excess of 25 percent indi-
cate the Units are not comparable for the purposes of determining Mar-
ket Rent conclusions. 

(C) Effective Gross Income. Provide rental income, 
secondary income, and vacancy and collection loss projections for the 
subject derived independent of the Applicant's estimates. 

(D) Demand: 

(i) state the Gross Demand for each Unit Type by 
number of Bedrooms proposed and rent restriction category (e.g. one-
Bedroom Units restricted at 50 percent of AMGI; two-Bedroom Units 
restricted at 60 percent of AMGI); and 

(ii) state the Gross Demand for the proposed Devel-
opment as a whole. If some households are eligible for more than one 
Unit Type due to overlapping eligible ranges for income or household 
size, Gross Demand should be adjusted to avoid including households 
more than once. 

(E) Relevant Supply. The Relevant Supply of proposed 
and unstabilized Comparable Units includes: 

(i) the proposed subject Units; 

(ii) Comparable Units in an Application with prior-
ity over the subject pursuant to §10.201(6) of this chapter. 

(iii) Comparable Units in previously approved but 
Unstabilized Developments in the PMA; and 

(iv) Comparable Units in previously approved but 
Unstabilized Developments in the SMA, in the same proportion as the 
proportion of Potential Demand from the SMA that is included in Gross 
Demand. 

(F) Gross Capture Rate. The Gross Capture Rate is de-
fined as the Relevant Supply divided by the Gross Demand. The Mar-
ket Analyst must calculate a Gross Capture Rate for the subject De-
velopment as a whole, as well as for each Unit Type by number of 
Bedrooms and rent restriction categories, and market rate Units, if ap-
plicable. Refer to §10.302(i) of this chapter for feasibility criteria. 

(G) A complete demand and capture rate analysis is re-
quired in every Market Study, regardless of the current occupancy level 
of an existing Development. 
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(H) Absorption. Project an absorption period for the 
subject Development to achieve Breakeven Occupancy. State the ab-
sorption rate. 

(I) Market Impact. Provide an assessment of the im-
pact the subject Development, as completed, will have on existing De-
velopments supported by Housing Tax Credits in the Primary Market. 
(§2306.67055) 

(12) Photographs. Provide labeled color photographs of 
the subject Property, the neighborhood, street scenes, and comparables. 
An aerial photograph is desirable but not mandatory. 

(13) Appendices. Any Third Party reports including de-
mographics relied upon by the Market Analyst must be provided in ap-
pendix form. A list of works cited including personal communications 
also must be provided, and the Modern Language Association (MLA) 
format is suggested. 

(14) Qualifications. Current Franchise Tax Account Status 
from the Texas Comptroller of Public Accounts (not applicable for sole 
proprietorships) and any changes to items listed in §10.303(c)(1)(B) 
and (C) of this chapter. 

(e) The Department reserves the right to require the Market 
Analyst to address such other issues as may be relevant to the Depart-
ment's evaluation of the need for the subject Development and the pro-
visions of the particular program guidelines. 

(f) In the event that the PMA for a subject Development over-
laps the PMA's of other proposed or unstabilized comparable Develop-
ments, the Underwriter may perform an extended Sub-Market analy-
sis considering the combined PMA's and all proposed and unstabilized 
Units in the extended Sub-Market Area; the Gross Capture Rate from 
such an extended Sub-Market Area analysis may be used as the basis 
for a feasibility conclusion. 

(g) All Applicants shall acknowledge, by virtue of filing an 
Application, that the Department shall not be bound by any such opin-
ion or Market Analysis, and may substitute its own analysis and under-
writing conclusions for those submitted by the Market Analyst. 

§10.304. Appraisal Rules and Guidelines. 
(a) General Provision. An appraisal prepared for the Depart-

ment must conform to the Uniform Standards of Professional Appraisal 
Practice (USPAP) as adopted by the Appraisal Standards Board of the 
Appraisal Foundation. The appraisal must include a statement that the 
report preparer has read and understood the requirements of this sec-
tion. 

(b) Self-Contained. An appraisal prepared for the Department 
must describe sufficient and adequate data and analyses to support the 
final opinion of value. The final value(s) must be reasonable, based on 
the information included. Any Third Party reports relied upon by the 
appraiser must be verified by the appraiser as to the validity of the data 
and the conclusions. 

(c) Appraiser Qualifications. The qualifications of each ap-
praiser are determined on a case-by-case basis by the Director of Real 
Estate Analysis or review appraiser, based upon the quality of the report 
itself and the experience and educational background of the appraiser. 
At minimum, a qualified appraiser must be appropriately certified or 
licensed by the Texas Appraiser Licensing and Certification Board. 

(d) Appraisal Contents. An appraisal prepared for the Depart-
ment must be organized in a format that follows a logical progression. 
In addition to the contents described in USPAP Standards Rule 2, the 
appraisal must include items addressed in paragraphs (1) - (12) of this 
subsection. 

(1) Title Page. Include a statement identifying the Depart-
ment as the client, acknowledging that the Department is granted full 
authority to rely on the findings of the report, and name and address of 
person authorizing report. 

(2) Letter of Transmittal. Include reference to accompany-
ing appraisal report, reference to all person(s) that provided significant 
assistance in the preparation of the report, date of report, effective date 
of appraisal, date of property inspection, name of person(s) inspect-
ing the property, tax assessor's parcel number(s) of the site, estimate of 
marketing period, and signatures of all appraisers authorized to work 
on the assignment including the appraiser who inspected the property. 
Include a statement indicating the report preparer has read and under-
stood the requirements of this section. 

(3) Table of Contents. Number the exhibits included with 
the report for easy reference. 

(4) Disclosure of Competency. Include appraiser's qualifi-
cations, detailing education and experience. 

(5) Statement of Ownership of the Subject Property. Dis-
cuss all prior sales of the subject Property which occurred within the 
past three (3) years. Any pending agreements of sale, options to buy, or 
listing of the subject Property must be disclosed in the appraisal report. 

(6) Property Rights Appraised. Include a statement as to 
the property rights (e.g., fee simple interest, leased fee interest, lease-
hold, etc.) being considered. The appropriate interest must be defined 
in terms of current appraisal terminology with the source cited. 

(7) Site/Improvement Description. Discuss the site char-
acteristics including subparagraphs (A) - (E) of this paragraph. 

(A) Physical Site Characteristics. Describe dimensions, 
size (square footage, acreage, etc.), shape, topography, corner influ-
ence, frontage, access, ingress-egress, etc. associated with the Devel-
opment Site. Include a plat map and/or survey. 

(B) Floodplain. Discuss floodplain (including flood 
map panel number) and include a floodplain map with the subject 
Property clearly identified. 

(C) Zoning. Report the current zoning and description 
of the zoning restrictions and/or deed restrictions, where applicable, 
and type of Development permitted. Any probability of change in zon-
ing should be discussed. A statement as to whether or not the improve-
ments conform to the current zoning should be included. A statement 
addressing whether or not the improvements could be rebuilt if dam-
aged or destroyed, should be included. If current zoning is not consis-
tent with the highest and best use, and zoning changes are reasonable to 
expect, time and expense associated with the proposed zoning change 
should be considered and documented. A zoning map should be in-
cluded. 

(D) Description of Improvements. Provide a thorough 
description and analysis of the improvements including size (Net 
Rentable Area, gross building area, etc.), number of stories, number of 
buildings, type/quality of construction, condition, actual age, effective 
age, exterior and interior amenities, items of deferred maintenance, 
energy efficiency measures, etc. All applicable forms of depreciation 
should be addressed along with the remaining economic life. 

(E) Environmental Hazards. It is recognized apprais-
ers are not experts in such matters and the impact of such deficiencies 
may not be quantified; however, the report should disclose any poten-
tial environmental hazards (such as discolored vegetation, oil residue, 
asbestos-containing materials, lead-based paint etc.) noted during the 
inspection. 
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(8) Highest and Best Use. Market Analysis and feasibility 
study is required as part of the highest and best use. The highest and 
best use analysis should consider paragraph (7)(A) - (E) of this subsec-
tion as well as a supply and demand analysis. 

(A) The appraisal must inform the reader of any posi-
tive or negative market trends which could influence the value of the 
appraised Property. Detailed data must be included to support the ap-
praiser's estimate of stabilized income, absorption, and occupancy. 

(B) The highest and best use section must contain a sep-
arate analysis "as if vacant" and "as improved" (or "as proposed to be 
improved/renovated"). All four elements (legally permissible, physi-
cally possible, feasible, and maximally productive) must be considered. 

(9) Appraisal Process. It is mandatory that all three ap-
proaches, Cost Approach, Sales Comparison Approach and Income 
Approach, are considered in valuing the Property. If an approach is 
not applicable to a particular property an adequate explanation must be 
provided. A land value estimate must be provided if the Cost Approach 
is not applicable. 

(A) Cost Approach. This approach should give a clear 
and concise estimate of the cost to construct the subject improvements. 
The source(s) of the cost data should be reported. 

(i) Cost comparables are desirable; however, alter-
native cost information may be obtained from Marshall & Swift Val-
uation Service or similar publications. The section, class, page, etc. 
should be referenced. All soft costs and entrepreneurial profit must be 
addressed and documented. 

(ii) All applicable forms of depreciation must be dis-
cussed and analyzed. Such discussion must be consistent with the de-
scription of the improvements. 

(iii) The land value estimate should include a suffi-
cient number of sales which are current, comparable, and similar to the 
subject in terms of highest and best use. Comparable sales information 
should include address, legal description, tax assessor's parcel num-
ber(s), sales price, date of sale, grantor, grantee, three (3) year sales his-
tory, and adequate description of property transferred. The final value 
estimate should fall within the adjusted and unadjusted value ranges. 
Consideration and appropriate cash equivalent adjustments to the com-
parable sales price for subclauses (I) - (VII) of this clause should be 
made when applicable. 

(I) Property rights conveyed. 

(II) Financing terms. 

(III) Conditions of sale. 

(IV) Location. 

(V) Highest and best use. 

(VI) Physical characteristics (e.g., topography, 
size, shape, etc.). 

(VII) Other characteristics (e.g., existing/pro-
posed entitlements, special assessments, etc.). 

(B) Sales Comparison Approach. This section should 
contain an adequate number of sales to provide the reader with a 
description of the current market conditions concerning this property 
type. Sales data should be recent and specific for the property type 
being appraised. The sales must be confirmed with buyer, seller, or an 
individual knowledgeable of the transaction. 

(i) Sales information should include address, legal 
description, tax assessor's parcel number(s), sales price, financing con-

siderations and adjustment for cash equivalency, date of sale, recor-
dation of the instrument, parties to the transaction, three (3) year sale 
history, complete description of the Property and property rights con-
veyed, and discussion of marketing time. A scaled distance map clearly 
identifying the subject and the comparable sales must be included. 

(ii) The method(s) used in the Sales Comparison 
Approach must be reflective of actual market activity and market 
participants. 

(I) Sale Price/Unit of Comparison. The analysis 
of the sale comparables must identify, relate, and evaluate the individ-
ual adjustments applicable for property rights, terms of sale, conditions 
of sale, market conditions, and physical features. Sufficient narrative 
must be included to permit the reader to understand the direction and 
magnitude of the individual adjustments, as well as a unit of compari-
son value indicator for each comparable. 

(II) Net Operating Income/Unit of Comparison. 
The Net Operating Income statistics or the comparables must be cal-
culated in the same manner. It should be disclosed if reserves for re-
placement have been included in this method of analysis. At least one 
other method should accompany this method of analysis. 

(C) Income Approach. This section must contain an 
analysis of both the actual historical and projected income and expense 
aspects of the subject Property. 

(i) Market Rent Estimate/Comparable Rental Anal-
ysis. This section of the report should include an adequate number of 
actual market transactions to inform the reader of current market con-
ditions concerning rental Units. The comparables must indicate cur-
rent research for this specific property type. The comparables must be 
confirmed with the landlord, tenant or agent and individual data sheets 
must be included. The individual data sheets should include property 
address, lease terms, description of the property (e.g., Unit Type, unit 
size, unit mix, interior amenities, exterior amenities, etc.), physical 
characteristics of the property, and location of the comparables. Anal-
ysis of the Market Rents should be sufficiently detailed to permit the 
reader to understand the appraiser's logic and rationale. Adjustment for 
lease rights, condition of the lease, location, physical characteristics of 
the property, etc. must be considered. 

(ii) Comparison of Market Rent to Contract Rent. 
Actual income for the subject along with the owner's current budget 
projections must be reported, summarized, and analyzed. If such data 
is unavailable, a statement to this effect is required and appropriate 
assumptions and limiting conditions should be made. The Contract 
Rents should be compared to the market-derived rents. A determina-
tion should be made as to whether the Contract Rents are below, equal 
to, or in excess of market rates. If there is a difference, its impact on 
value must be qualified. 

(iii) Vacancy/Collection Loss. Historical occupancy 
data and current occupancy level for the subject should be reported and 
compared to occupancy data from the rental comparables and overall 
occupancy data for the subject's Primary Market. 

(iv) Expense Analysis. Actual expenses for the sub-
ject, along with the owner's projected budget, must be reported, sum-
marized, and analyzed. If such data is unavailable, a statement to this 
effect is required and appropriate assumptions and limiting conditions 
should be made. Historical expenses should be compared to compara-
bles expenses of similar property types or published survey data (such 
as IREM, BOMA, etc.). Any expense differences should be reconciled. 
Include historical data regarding the subject's assessment and tax rates 
and a statement as to whether or not any delinquent taxes exist. 
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(v) Capitalization. The appraiser should present the 
capitalization method(s) reflective of the subject market and explain 
the omission of any method not considered in the report. 

(I) Direct Capitalization. The primary method of 
deriving an overall rate is through market extraction. If a band of 
investment or mortgage equity technique is utilized, the assumptions 
must be fully disclosed and discussed. 

(II) Yield Capitalization (Discounted Cash Flow 
Analysis). This method of analysis should include a detailed and sup-
portive discussion of the projected holding/investment period, income 
and income growth projections, occupancy projections, expense and 
expense growth projections, reversionary value and support for the dis-
count rate. 

(10) Value Estimates. Reconciliation of final value esti-
mates is required. The Underwriter may request additional valuation 
information based on unique existing circumstances that are relevant 
for deriving the market value of the Property. 

(A) All appraisals shall contain a separate estimate of 
the "as vacant" market value of the underlying land, based upon current 
sales comparables. The appraiser should consider the fee simple or 
leased fee interest as appropriate. 

(B) For existing Developments with any project-based 
rental assistance that will remain with the property after the acquisi-
tion, the appraisal must include an "as-is as-currently-restricted value" 
inclusive of the value associated with the rental assistance. If the rental 
assistance has an impact on the value, such as use of a lower capital-
ization rate due to the lower risk associated with rental rates and/or 
occupancy rates on project-based developments, this must be fully ex-
plained and supported to the satisfaction of the Underwriter. 

(C) For existing Developments with rent restrictions, 
the appraisal must include the "as-is as-restricted" value. In particu-
lar, the restricted rents should be contemplated when deriving the value 
based on the income approach. 

(D) For all other existing Developments, the appraisal 
must include the "as-is" value. 

(E) For any Development with favorable financing 
(generally below market debt) that will remain in place and transfer 
to the new owner, the appraisal must include a separate value for the 
existing favorable financing with supporting information. 

(F) If required the appraiser must include a separate 
assessment of personal property, furniture, fixtures, and equipment 
("FF&E") and/or intangible items. If personal property, FF&E, or 
intangible items are not part of the transaction or value estimate, a 
statement to such effect should be included. 

(11) Marketing Time. Given property characteristics and 
current market conditions, the appraiser(s) should employ a reasonable 
marketing period. The report should detail existing market conditions 
and assumptions considered relevant. 

(12) Photographs. Provide good quality color photographs 
of the subject Property (front, rear, and side elevations, on-site ameni-
ties, interior of typical Units if available). Photographs should be prop-
erly labeled. Photographs of the neighborhood, street scenes, and com-
parables should be included. An aerial photograph is desirable but not 
mandatory. 

(e) Additional Appraisal Concerns. The appraiser(s) must be 
aware of the Department program rules and guidelines and the appraisal 
must include analysis of any impact to the subject's value. 

§10.305. Environmental Site Assessment Rules and Guidelines. 

(a) General Provisions. The Environmental Site Assessments 
(ESA) prepared for the Department must be conducted and reported in 
conformity with the standards of the American Society for Testing and 
Materials ("ASTM"). The initial report must conform with the Stan-
dard Practice for Environmental Site Assessments: Phase I Assessment 
Process (ASTM Standard Designation: E1527-13 or any subsequent 
standards as published). Any subsequent reports should also conform 
to ASTM standards and such other recognized industry standards as a 
reasonable person would deem relevant in view of the Property's an-
ticipated use for human habitation. The ESA shall be conducted by a 
Third Party environmental professional at the expense of the Applicant, 
and addressed to the Department as a User of the report (as defined by 
ASTM standards). Copies of reports provided to the Department which 
were commissioned by other financial institutions must either address 
Texas Department of Housing and Community Affairs as a co-recipient 
of the report or letters from both the provider and the recipient of the 
report may be submitted extending reliance on the report to the Depart-
ment. The ESA report must also include a statement that the person or 
company preparing the ESA report will not materially benefit from the 
Development in any other way than receiving a fee for performing the 
ESA, and that the fee is in no way contingent upon the outcome of the 
assessment. The ESA report must contain a statement indicating the 
report preparer has read and understood the requirements of this sec-
tion. 

(b) In addition to ASTM requirements, the report must: 

(1) state if a noise study is recommended for a property in 
accordance with current HUD guidelines and identify its proximity to 
industrial zones, major highways, active rail lines, civil and military 
airfields, or other potential sources of excessive noise; 

(2) provide a copy of a current survey, if available, or other 
drawing of the site reflecting the boundaries and adjacent streets, all 
improvements on the site, and any items of concern described in the 
body of the ESA or identified during the physical inspection; 

(3) provide a copy of the current FEMA Flood Insurance 
Rate Map showing the panel number and encompassing the site with 
the site boundaries precisely identified and superimposed on the map; 

(4) if the subject Development Site includes any improve-
ments or debris from pre-existing improvements, state if testing for as-
bestos containing materials would be required pursuant to local, state, 
and federal laws, or recommended due to any other consideration; 

(5) if the subject Development Site includes any improve-
ments or debris from pre-existing improvements, state if testing for 
Lead Based Paint would be required pursuant to local, state, and fed-
eral laws, or recommended due to any other consideration; 

(6) state if testing for lead in the drinking water would be 
required pursuant to local, state, and federal laws, or recommended due 
to any other consideration such as the age of pipes and solder in existing 
improvements; 

(7) assess the potential for the presence of Radon on the 
Property, and recommend specific testing if necessary; 

(8) identify and assess the presence of oil, gas or chemi-
cal pipelines, processing facilities, storage facilities or other potentially 
hazardous explosive activities on-site or in the general area of the site 
that could potentially adversely impact the Development. Location of 
these items must be shown on a drawing or map in relation to the De-
velopment Site and all existing or future improvements. The drawing 
must depict any blast zones (in accordance with HUD guidelines) and 
include HUD blast zone calculations; and 
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(9) include a vapor encroachment screening in accordance 
with Vapor Intrusion E2600-10. 

(c) If the report recommends further studies or establishes that 
environmental hazards currently exist on the Property, or are originat-
ing off-site, but would nonetheless affect the Property, the Develop-
ment Owner must act on such a recommendation, or provide a plan for 
either the abatement or elimination of the hazard. Evidence of action or 
a plan for the abatement or elimination of the hazard must be presented 
upon Application submittal. 

(d) For Developments in programs that allow a waiver of the 
Phase I ESA such as a USDA funded Development, the Development 
Owners are hereby notified that it is their responsibility to ensure that 
the Development is maintained in compliance with all state and federal 
environmental hazard requirements. 

(e) Those Developments which have or are to receive first lien 
financing from HUD may submit HUD's environmental assessment re-
port, provided that it conforms to the requirements of this section. 

§10.306. Property Condition Assessment Guidelines. 

(a) General Provisions. The objective of the Property Condi-
tion Assessment (PCA) for Rehabilitation Developments is to provide 
cost estimates for repairs and replacements, and new construction of 
additional buildings or amenities, which are: immediately necessary 
repairs and replacements; improvements proposed by the Applicant as 
outlined in a scope of work narrative submitted by the Applicant to 
the PCA provider that is consistent with the scope of work provided 
in the Application; and expected to be required throughout the term of 
the Affordability Period and not less than thirty (30) years. The PCA 
prepared for the Department should be conducted and reported in con-
formity with the American Society for Testing and Materials "Standard 
Guide for Property Condition Assessments. Baseline Property Condi-
tion Assessment Process (ASTM Standard Designation: E 2018") ex-
cept as provided for in subsections (b) and (c) of this section. The PCA 
report must contain a statement indicating the report preparer has read 
and understood the requirements of this section. The PCA must in-
clude the Department's PCA Cost Schedule Supplement which details 
all Rehabilitation costs and projected repairs and replacements through 
at least twenty (20) years. The PCA must also include discussion and 
analysis of: 

(1) Useful Life Estimates. For each system and component 
of the property the PCA should assess the condition of the system or 
component, and estimate its remaining useful life, citing the basis or 
the source from which such estimate is derived; 

(2) Code Compliance. The PCA should review and doc-
ument any known violations of any applicable federal, state, or local 
codes. In developing the cost estimates specified herein, it is the re-
sponsibility of the Applicant to ensure that the PCA adequately consid-
ers any and all applicable federal, state, and local laws and regulations 
which may govern any work performed to the subject Property. For 
transactions with Direct Loan funding from the Department, the PCA 
provider must also evaluate cost estimates to meet the International Ex-
isting Building Code and other property standards; 

(3) Program Rules. The PCA should assess the extent to 
which any systems or components must be modified, repaired, or re-
placed in order to comply with any specific requirements of the hous-
ing program under which the Development is proposed to be financed, 
particular consideration being given to accessibility requirements, the 
Department's Housing Quality Standards, and any scoring criteria for 
which the Applicant may claim points; 

(4) Reconciliation of Scope of Work and Costs. The PCA 
report must include an analysis, detailed and shown on the Depart-

ment's PCA Cost Schedule Supplement, that reconciles the scope of 
work and immediate costs identified in the PCA with the Applicant's 
scope of work and costs (Hard Costs) as presented on the Applicant's 
development cost schedule; and 

(5) Cost Estimates for Repair and Replacement. It is the 
responsibility of the Applicant to ensure that the PCA provider is ap-
prised of all development activities associated with the proposed trans-
action and consistency of the total immediately necessary and proposed 
repair and replacement cost estimates with the Total Housing Develop-
ment Cost schedule and scope of work submitted as an exhibit of the 
Application. 

(A) Immediately Necessary Repairs and Replacement. 
Systems or components which are expected to have a remaining useful 
life of less than one (1) year, which are found to be in violation of any 
applicable codes, which must be modified, repaired or replaced in order 
to satisfy program rules, or which are otherwise in a state of deferred 
maintenance or pose health and safety hazards should be considered 
immediately necessary repair and replacement. The PCA must provide 
a separate estimate of the costs associated with the repair, replacement, 
or maintenance of each system or component which is identified as 
being an immediate need, citing the basis or the source from which 
such cost estimate is derived. 

(B) Proposed Repair, Replacement, or New Construc-
tion. If the development plan calls for additional repair, replacement, or 
New Construction above and beyond the immediate repair and replace-
ment described in subparagraph (A) of this paragraph, such items must 
be identified and the nature or source of obsolescence or improvement 
to the operations of the Property discussed. The PCA must provide a 
separate estimate of the costs associated with the repair, replacement, 
or new construction which is identified as being above and beyond the 
immediate need, citing the basis or the source from which such cost 
estimate is derived. 

(C) Expected Repair and Replacement Over Time. The 
term during which the PCA should estimate the cost of expected repair 
and replacement over time must equal the longest term of any land use 
or regulatory restrictions which are, or will be, associated with the pro-
vision of housing on the Property. The PCA must estimate the periodic 
costs which are expected to arise for repairing or replacing each system 
or component or the property, based on the estimated remaining use-
ful life of such system or component as described in paragraph (1) of 
this subsection adjusted for completion of repair and replacement im-
mediately necessary and proposed as described in subparagraphs (A) 
and (B) of this paragraph. The PCA must include a separate table of 
the estimated long term costs which identifies in each line the individ-
ual component of the property being examined, and in each column 
the year during the term in which the costs are estimated to be incurred 
and no less than fifteen (15) years. The estimated costs for future years 
should be given in both present dollar values and anticipated future 
dollar values assuming a reasonable inflation factor of not less than 2.5 
percent per annum. 

(b) Any costs not identified and discussed in the PCA as part 
of subsection (a)(4), (5)(A) and (B) of this section will not be included 
in the underwritten Total Development Cost in the Report. 

(c) If a copy of such standards or a sample report have been 
provided for the Department's review, if such standards are widely 
used, and if all other criteria and requirements described in this section 
are satisfied, the Department will also accept copies of reports com-
missioned or required by the primary lender for a proposed transaction, 
which have been prepared in accordance with: 

(1) Fannie Mae's criteria for Physical Needs Assessments; 
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(2) Federal Housing Administration's criteria for Project 
Capital Needs Assessments; 

(3) Freddie Mac's guidelines for Engineering and Property 
Condition Reports; 

(4) USDA guidelines for Capital Needs Assessment. 

(d) The Department may consider for acceptance reports pre-
pared according to other standards which are not specifically named in 
subsection (b) of this section, if a copy of such standards or a sample re-
port have been provided for the Department's review, if such standards 
are widely used, and if all other criteria and requirements described in 
this section are satisfied. 

(e) The PCA shall be conducted by a Third Party at the ex-
pense of the Applicant, and addressed to Texas Department of Housing 
and Community Affairs as the client. Copies of reports provided to the 
Department which were commissioned by other financial institutions 
should address Texas Department of Housing and Community Affairs 
as a co-recipient of the report, or letters from both the provider and the 
recipient of the report should be submitted extending reliance on the 
report to Texas Department of Housing and Community Affairs. The 
PCA report should also include a statement that the person or company 
preparing the PCA report will not materially benefit from the Devel-
opment in any other way than receiving a fee for performing the PCA. 
The PCA report must contain a statement indicating the report preparer 
has read and understood the requirements of this section. 

§10.307. Direct Loan Requirements. 

(a) Direct Loans through the Department must be structured 
according to the criteria as identified in paragraphs (1) - (5) of this 
subsection: 

(1) the interest rate may be as low as zero percent provided 
all applicable program requirements are met as well as requirements in 
this subchapter; 

(2) unless structured only as an interim construction or 
bridge loan, the loan term shall be no less than fifteen (15) years and 
no greater than forty (40) years and the amortization schedule shall be 
no less than thirty (30) years and no greater than forty (40) years. The 
Department's debt will match within six (6) months of the shortest 
term or amortization of any senior debt so long as neither exceeds 
forty (40) years; 

(3) the loan shall be structured with a regular monthly pay-
ment beginning on the first day of the 25th full month following the 
actual date of loan closing and continuing for the loan term. If the first 
lien mortgage is a federally insured HUD or FHA mortgage, the De-
partment may approve a loan structure with annual payments payable 
from surplus cash flow provided that the debt coverage ratio, inclu-
sive of the loan, continues to meet the requirements in this subchapter. 
The Board may also approve, on a case-by-case basis, a cash flow loan 
structure provided it determines that the financial risk is outweighed by 
the need for the proposed housing; 

(4) the loan shall have a deed of trust with a permanent 
lien position that is superior to any other sources for financing includ-
ing hard repayment debt that is less than or equal to the Direct Loan 
amount and for any other sources that have soft repayment structures, 
non-amortizing balloon notes, have deferred forgivable provisions or 
in which the lender has an identity of interest with any member of the 
Development Team. The Board may also approve, on a case-by-case 
basis, an alternative lien priority provided it determines that the finan-
cial risk is outweighed by the need for the proposed housing; and 

(5) If the Direct Loan amounts to more than 50 percent of 
the Total Housing Development Cost, except for Developments also 

financed through the USDA §515 program, the Application must in-
clude the documents as identified in subparagraphs (A) and (B) of this 
paragraph: 

(A) a letter from a Third Party CPA verifying the capac-
ity of the Applicant, Developer or Development Owner to provide at 
least 10 percent of the Total Housing Development Cost as a short term 
loan for the Development; or 

(B) evidence of a line of credit or equivalent tool equal 
to at least 10 percent of the Total Housing Development Cost from a 
financial institution that is available for use during the proposed Devel-
opment activities. 

(b) HOME Direct Loans through the Department must observe 
he following construction, occupancy, and repayment provisions in 
ccordance with 24 CFR 92 and as included in the HOME Direct Loan 
ocuments: 

(1) Construction must begin no later than twelve (12) 
onths from the date of "Committing to a specific local project" as 
efined in 24 CFR Part 92 and must be completed within twenty-four 
24) months of the actual date of loan closing as reflected by the de-
elopment's certificate(s) of occupancy and Certificate of Substantial 
ompletion (AIA Form G704). A final construction inspection request 
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must be sent to the Department within 18 months of the actual loan 
closing date, with the repayment period beginning on the first day of 
the 25th month following the actual date of loan closing. Extensions 
to the construction or development period may only be made for good 
cause and approved by the Executive Director or authorized designee 
provided the start of construction is no later than twelve (12) months 
from the date of committing to a specific local project; 

(2) Initial occupancy by eligible tenants shall occur within 
six (6) months of project completion. Requests to extend the initial 
occupancy period must be accompanied by marketing information and 
a marketing plan which will be submitted by the Department to HUD 
for final approval; 

(3) repayment will be required on a per unit basis for units 
that have not been rented to eligible households within twenty-four (24) 
months of project completion; and 

(4) termination and repayment of the HOME award in full 
will be required for any development that is not completed within four 
(4) years of the date of funding commitment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404295 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

SUBCHAPTER E. POST AWARD AND ASSET 
MANAGEMENT REQUIREMENTS 
10 TAC §§10.400 - 10.408 
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♦ ♦ ♦ 

(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs (the 
"Department") proposes the repeal of 10 TAC Chapter 10, Sub-
chapter E, §§10.400 - 10.408. New Subchapter E, §§10.400 -
10.408 is being proposed concurrently with this repeal. The pur-
pose of the repeal is to allow for clarification and correction of 
information in certain sections of the rule and to allow for the 
adoption of new sections that will ensure accurate processing 
of post award activities and communicate more effectively with 
multifamily development owners regarding their responsibilities 
after funding or award by the Department. 

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has 
determined that, for each year of the first five years the repeal 
is in effect, enforcing or administering the repeal does not have 
any foreseeable implications related to costs or revenues of the 
state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, the 
public benefit anticipated as a result of the repeal will be to allow 
for the adoption of new rules to enhance the State's ability to 
provide decent, safe, sanitary and affordable housing. There will 
not be any economic cost to any individuals required to comply 
with the repeal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small businesses or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held until October 20, 2014, to receive input 
on the repeal. Written comments may be submitted to the 
Texas Department of Housing and Community Affairs, P.O. Box 
13941, Austin, Texas 78711-3941, ATTN: Cari Garcia; by email 
to cari.garcia@tdhca.state.tx.us; or by FAX to (512) 475-3359. 
ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. ON 
OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. The proposed repeal affects no other 
code, article or statute. 

§10.400. Purpose. 
§10.401. General Commitment or Determination Notice Require-
ments and Documentation.
 
§10.402. Housing Tax Credit and Tax Exempt Bond Developments.
 
§10.403. Direct Loans.
 
§10.404. Reserve Accounts.
 
§10.405. Amendments and Extensions.
 
§10.406. Ownership Transfers (§2306.6713).
 
§10.407. Right of First Refusal.
 
§10.408. Qualified Contract Requirements.
 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404292 

Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §§10.400 - 10.408 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Subchapter E, 
§§10.400 - 10.408. The purpose of the new rules is to clarify and 
correct information in all sections to ensure accurate processing 
of post award activities and communicate more effectively with 
multifamily development owners regarding their responsibilities 
after funding or award by the Department. Post award activities 
include requests for action to be considered on developments 
awarded funding from the Department through the end of the 
affordability period. 

FISCAL NOTE. Mr. Timothy K. Irvine, Executive Director, has 
determined that, for each year of the first five years the new sec-
tions are in effect, enforcing or administering the new sections 
does not have any foreseeable implications related to costs or 
revenues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new sections are in 
effect, the public benefit anticipated as a result of the new sec-
tions will be to improve the State's ability to ensure that State 
resources used for affordable multifamily housing are efficient 
and result in viable developments. The average cost of filing an 
application is between $15,000 and $25,000, which may vary de-
pending on the specific type of application. The proposed rules 
do not result in an increased cost of filing an application as com-
pared to the existing program rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
average cost of filing an application is between $15,000 and 
$25,000, which may vary depending on the specific type of appli-
cation. The proposed rules do not result in an increased cost of 
filing an application as compared to the existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be until October 20, 2014, to receive input on the new 
sections. Written comments may be submitted to the Texas De-
partment of Housing and Community Affairs, P.O. Box 13941, 
Austin, Texas 78711-3941, ATTN: Cari Garcia or by email to 
cari.garcia@tdhca.state.tx.us or by FAX to (512) 475-3359. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. on OCTOBER 
20, 2014. 

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The proposed new sections affect no other code, article or 
statute. 

§10.400. Purpose. 
The purpose of this subchapter is to establish the requirements gov-
erning the post award and asset management activities associated with 
awards of multifamily development assistance pursuant to Texas Gov-
ernment Code, Chapter 2306 and its regulation of multifamily funding 
provided through the Texas Department of Housing and Community 
Affairs (the "Department") as authorized by the legislature. This sub-
chapter is designed to ensure that Developers and Development Own-
ers of low-income Developments that are financed or otherwise funded 
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through the Department maintain safe, decent and affordable housing 
for the term of the affordability period. Therefore, unless otherwise in-
dicated in the specific section of this subchapter, any uncorrected issues 
of noncompliance outside of the Corrective Action Period or outstand-
ing fees (related to the Development subject to the request) owed to the 
Department, must be resolved, as detailed in each subsection, before a 
request for any post award activity described in this subchapter will be 
completed. 

§10.401. General Commitment or Determination Notice Require-
ments and Documentation. 

(a) A Commitment or Determination Notice shall not be is-
sued with respect to any Development for an unnecessary amount or 
where the cost for the total development, acquisition, construction or 
rehabilitation exceeds the limitations established from time to time by 
the Department and the Board. 

(b) All Commitments or Determination Notices, whether re-
flected in the Commitment or Determination Notice or not, are made 
subject to full compliance with all provision of law and rule, including 
compliance with the Qualified Allocation Plan, the Uniform Multifam-
ily Rules, the Multifamily Housing Revenue Bond Rules, completion 
of underwriting and satisfactory compliance with the results thereof, 
full and satisfactory addressing of any Administrative Deficiencies and 
conditions of award, Commitment, Contract or any other matters. 

(c) The Department shall notify, in writing, the mayor, chief 
county judge, or other appropriate official of the municipality or county, 
as applicable, in which the Development is located informing him/her 
of the Board's issuance of a Commitment or Determination Notice, as 
applicable. 

(d) The Department may cancel a Commitment, Determi-
nation Notice or Carryover Allocation prior to the issuance of IRS 
Form(s) 8609 (for Housing Tax Credits) or completion of construction 
with respect to a Development and/or apply administrative penalties if: 

(1) the Applicant or the Development Owner, or the Devel-
opment, as applicable, fails after written notice and a reasonable oppor-
tunity to cure to meet any of the conditions of such Commitment, De-
termination Notice or Carryover Allocation or any of the undertakings 
and commitments made by the Development Owner in the Application 
process for the Development; 

(2) any material statement or representation made by the 
Development Owner or made with respect to the Development Owner 
or the Development is untrue or misleading; 

(3) an event occurs with respect to the Applicant or the De-
velopment Owner which would have made the Application ineligible 
for funding pursuant to Subchapter C of this chapter (relating to Ap-
plication Submission Requirements, Ineligibility Criteria, Board Deci-
sions and Waiver of Rules or Pre-Clearance for Applications) if such 
event had occurred prior to issuance of the Commitment, Determina-
tion Notice or Carryover Allocation; or 

(4) the Applicant or the Development Owner or the De-
velopment, as applicable, fails after written notice and a reasonable 
opportunity to cure to comply with this chapter or other applicable De-
partment rules or the procedures or requirements of the Department. 

(e) Direct Loan Commitment. The Department shall execute, 
with the Development Owner, a Commitment which shall confirm that 
the Board has approved the loan and provide the loan terms. The Com-
mitment may be abbreviated and will generally not express all terms 
and conditions that will be included in the loan documents. Department 
staff may choose to issue an "Award Letter" in lieu of a Commitment 
in instances in which a Federal Commitment cannot be made until loan 
closing or until all financing is secured. An Award Letter is subject to 

all of the same terms and conditions as a Commitment except that it 
may not constitute a Federal Commitment. For HOME Direct Loans, 
an actual Federal Commitment may not occur in the HUD IDIS system 
until all financing is secured or loan closing, whichever comes first, at 
which time all terms and conditions will be included in the loan doc-
uments. The Award Letter shall list an expiration date no earlier than 
thirty (30) days from the date issued by the Department unless signed 
and returned. To the extent the terms reflected in an Award Letter are 
amended by the Department, a new Award Letter would be issued by 
the Department to govern the award. 

§10.402. Housing Tax Credit and Tax Exempt Bond Developments. 

(a) Commitment. For Competitive HTC Developments the 
Department shall issue a Commitment to the Development Owner 
which shall confirm that the Board has approved the Application 
and state the Department's commitment to make a Housing Credit 
Allocation to the Development Owner in a specified amount, subject 
to the feasibility determination described in Subchapter D of this 
chapter (relating to Underwriting and Loan Policy) and that the 
Development satisfies the requirements of this chapter and other 
applicable Department rules. The Commitment shall expire on the 
date specified therein, which shall be thirty (30) calendar days from the 
effective date, unless the Development Owner indicates acceptance by 
executing the Commitment, pays the required fee specified in §10.901 
of this chapter (relating to Fee Schedule), and satisfies any conditions 
set forth therein by the Department. The Commitment expiration date 
may not be extended. 

(b) Determination Notices. For Tax Exempt Bond Develop-
ments the Department shall issue a Determination Notice which shall 
confirm the Board's determination that the Development satisfies the 
requirements of this chapter as applicable and other applicable Depart-
ment rules in accordance with the §42(m)(1)(D) of the Internal Rev-
enue Code (the "Code"). The Determination Notice shall also state 
the Department's commitment to issue IRS Form(s) 8609 to the Devel-
opment Owner in a specified amount, subject to the requirements set 
forth in the Department's rules, as applicable. The Determination No-
tice shall expire on the date specified therein, which shall be thirty (30) 
calendar days from the effective date, unless the Development Owner 
indicates acceptance by executing the Determination Notice, pays the 
required fee specified in §10.901 of this chapter and satisfies any con-
ditions set forth therein by the Department. The Determination Notice 
expiration date may not be extended without prior Board approval for 
good cause. The Determination Notice will terminate if the Tax Ex-
empt Bonds are not closed within the timeframe provided for by the 
Board on its approval of the Determination Notice or if the financing 
or Development changes significantly as determined by the Department 
pursuant to its rules and any conditions of approval included in the 
Board     

(c) The amount of tax credits reflected in the IRS Form(s) 8609 
may be greater or less than the amount set forth in the Determina-
tion Notice based upon the Department's and the bond issuer's deter-
mination as of each building's placement in service. Any increase of 
tax credits, from the amount specified in the Determination Notice, at 
the time of each building's placement in service will only be permit-
ted if it is determined necessary by the Department, as required by 
§42(m)(2)(D) of the Code through the submission of the Cost Certifi-

approval or underwriting report.

cation package. Increases to the amount of tax credits that exceed 110 
percent of the amount of credits reflected in the Determination Notice 
are contingent upon approval by the Board. Increases to the amount of 
tax credits that do not exceed 110 percent of the amount of credits re-
flected in the Determination Notice may be approved administratively 
by the Executive Director. Increases to the tax credit amount are sub-
ject to the Credit Increase Fee as described in §10.901 of this chapter. 

39 TexReg 7444 September 19, 2014 Texas Register 



(d) Documentation Submission Requirements at Commitment 
of Funds. No later than the expiration date of the Commitment (or no 
later than December 31 for Competitive HTC Applications, whichever 
is earlier) or Determination Notice, the documentation described in 
paragraphs (1) - (6) of this subsection must be provided. Failure to 
provide these documents may cause the Commitment or Determina-
tion Notice to be rescinded: 

(1) for entities formed outside the state of Texas, evidence 
that the entity filed a Certificate of Application for foreign qualification 
in Texas, a Franchise Tax Account Status from the Texas Comptroller 
of Public Accounts and a Certificate of Fact from the Office of the 
Secretary of State. If the entity is newly registered in Texas and the 
Franchise Tax Account Status or Certificate of Fact are not available, a 
statement can be provided to that effect; 

(2) for Texas entities, a copy of the Certificate of Filing for 
the Certificate of Formation from the Office of the Secretary of State; 
a Certificate of Fact from the Secretary of State and a Franchise Tax 
Account Status from the Texas Comptroller of Public Accounts. If the 
entity is newly registered and the Certificate of Fact and the Franchise 
Tax Account Status are not available, a statement can be provided to 
that effect; 

(3) evidence that the signer(s) of the Commitment or De-
termination Notice have the authority to sign on behalf of the Applicant 
in the form of a corporate resolution which indicates the sub-entity in 
Control and that the Person(s) signing the Application constitute all 
Persons required to sign or submit such documents; 

(4) evidence of final zoning that was proposed or needed to 
be changed pursuant to the Development plan; 

(5) evidence of satisfaction of any conditions identified in 
the Real Estate Analysis report or any other conditions of the award 
required to be met at Commitment or Determination Notice; and 

(6) documentation of any changes to representations made 
in the Application subject to §10.405 of this chapter (relating to 
Amendments and Extensions). 

(e) Post Bond Closing Documentation Requirements. 

(1) Regardless of the issuer of the bonds, no later than sixty 
(60) calendar days following closing on the bonds, the Development 
Owner must submit: 

(A) a Management Plan and an Affirmative Marketing 
Plan created in compliance with the Department's Affirmative Market-
ing Rule in §10.617 of Subchapter F; 

(B) A training certificate from a Department approved 
"property owner and manager Fair Housing trainer" showing that the 
Development Owner and on-site or regional property manager has at-
tended at least five (5) hours of Fair Housing training within the last 
year; 

(C) A training certificate from a Department approved 
"architect and engineer Fair Housing trainer" showing that the lead ar-
chitect or engineer responsible for certifying compliance with the De-
partment's accessibility and construction standards has attended at least 
five (5) hours of Fair Housing training within the last year; 

(D) evidence that the financing has closed, such as an 
executed settlement statement; and 

(E) if the Development has an existing LURA with the 
Department, a fully executed and recorded Agreement of Assignment 
and Assumption of LURA (aka "Agreement to Comply"). 

(2)        
of this subsection must not be older than two (2) years from the date of 
the submission deadline. 

(f) Carryover (Competitive HTC Only). All Developments 
which received a Commitment, and will not be placed in service and re-
ceive IRS Form(s) 8609 in the year the Commitment was issued, must 
submit the Carryover documentation, in the form prescribed by the De-
partment in the Carryover Manual, no later than the Carryover Docu-
mentation Delivery Date as identified in §11.2 of this title (relating to 
Program Calendar for Competitive Housing Tax Credits) of the year in 
which the Commitment is issued pursuant to §42(h)(1)(C) of the Code. 

(1) Commitments for credits will be terminated if the Car-
ryover documentation has not been received by this deadline, unless an 
extension has been approved. This termination is final and not appeal-
able, and immediately upon issuance of notice of termination staff is 
directed to award the credits to other qualified Applicants based on the 
approved waiting list. 

(2) If the interim or permanent financing structure, syndi-
cation rate, amount of debt or syndication proceeds are finalized but 
different at the time of Carryover from what was proposed in the orig-
inal Application, applicable documentation of such changes must be 
provided and the Development may be reevaluated by the Department 
and a reduction of credit or change in conditions may result. 

(3) All Carryover Allocations will be contingent upon the 
Development Owner providing evidence that they have and will main-
tain Site Control through the 10 Percent Test or through the anticipated 
closing date, whichever is earlier. For purposes of this paragraph, Site 
Control must be identical to the Development Site that was submitted at 
the time of Application submission as determined by the Department. 

(4) Confirmation of the right to transact business in Texas, 
as evidenced by the Franchise Tax Account Status (the equivalent of 
the prior Certificate of Account Status) from the Texas Comptroller 
of Public Accounts and a Certificate of Fact from the Office of the 
Secretary of State must be submitted with the Carryover Allocation. 

(g) 10 Percent Test (Competitive HTC Only). No later than 
July 1 of the year following the submission of the Carryover Alloca-
tion Agreement, documentation must be submitted to the Department 
verifying that the Development Owner has expended more than 10 per-
cent of the Development Owner's reasonably expected basis, pursuant 
to §42(h)(1)(E)(i) and (ii) of the Code (as amended by The Housing and 
Economic Recovery Act of 2008), and Treasury Regulations, §1.42-6. 

Certifications required under paragraph (1)(B) and (C)

The Development Owner must submit, in the form prescribed by the 
Department, documentation evidencing paragraphs (1) - (5) of this sub-
section, along with all information outlined in the Post Carryover Ac-
tivities Manual. Satisfaction of the 10 Percent Test will be contingent 
upon the submission of the items described in paragraphs (1) - (5) of 
this subsection as well as all other conditions placed upon the Applica-
tion in the Commitment. Documentation to be submitted includes: 

(1) an Independent Accountant's Report and Taxpayer's 
Basis Schedule form. The report must be prepared on the accounting 
firm's letterhead and addressed to the Development Owner or an 
Affiliate of the Development Owner. The Independent Accountant's 
Report and Taxpayers Basis Schedule form must be signed by the 
Development Owner. 

(2) evidence that the Development Owner has purchased, 
transferred, leased, or otherwise has ownership of the Development 
Site; 

(3) for New Construction, Reconstruction, and Adaptive 
Reuse Developments, a certification from a Third Party civil engineer 
or architect stating that all necessary utilities will be available at the 
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Development Site and that there are no easements, licenses, royalties, 
or other conditions on or affecting the Development that would mate-
rially and adversely impact the ability to acquire, develop, and operate 
as set forth in the Application. Copies of such supporting documents 
will be provided upon request; 

(4) For the Development Owner and on-site or regional 
property manager, a training certificate from a Department approved 
"property owner and manager Fair Housing trainer" showing that the 
Development Owner and on-site or regional property manager attended 
at least five (5) hours of Fair Housing training. For architects and en-
gineers, a training certificate from a Department approved "architect 
and engineer Fair Housing trainer" showing that the lead architect or 
engineers responsible for certifying compliance with the Department's 
accessibility and construction standards has attended at least five (5) 
hours of Fair Housing training within the last year. Training certifi-
cates must demonstrate training on or before the date the 10 Percent 
Test Documentation is submitted; and 

(5) a Certification from the lender and syndicator identify-
ing all Guarantors known at that time. 

(h) Construction Status Report. Within three (3) months of 
the close of the construction loan or partnership agreement, whichever 
comes first, and every quarter thereafter all multifamily developments 
must submit a construction status report. The initial report shall con-
sist of the items identified in paragraphs (1) - (4) of this subsection. All 
subsequent reports shall contain items identified in paragraphs (3) and 
(4) of this subsection and must include any changes or amendments to 
items in paragraphs (1) - (2) if applicable. Construction status reports 
shall be due by the tenth day of the month following each quarter end 
(January, April, July, and October) and continue on a quarterly basis 
until the entire development is complete as evidenced by the final Ap-
plication and Certificate for Payment (AIA Document G702 and G703) 
or equivalent form approved for submission by the construction lender 
and/or investor. The construction status report submission consists of: 

(1) the executed partnership agreement with the investor 
(identifying all Guarantors) or other documents setting forth the legal 
structure and ownership; 

(2) the executed construction contract and construction 
loan agreement. If the loan has not closed, the anticipated closing date 
must be provided and, upon closing, the agreement must be provided 
to the Department; 

(3) the most recent Application and Certificate for Payment 
(AIA Document G702 and G703) certified by the Architect of Record 
(or equivalent form approved for submission by the construction lender 
and/or investor); and 

(4) all Third Party construction inspection reports not pre-
viously submitted. 

(i) LURA Origination (Competitive HTC Only). The Depart-
ment will draft a LURA for the Development Owner that will impose 
the income and rent restrictions identified in the Development's final 
underwriting report and other representations made in the Application, 
including but not limited to specific commitments to provide tenant 
services, to lease to Persons with Disabilities and/or to provide spe-
cific amenities. The executed LURA and all exhibits and addendums 
will be sent to the Development Owner whereupon the Development 
Owner will then execute the LURA and have the fully-executed doc-
ument recorded in the real property records for the county in which 
the Development is located. The original recorded LURA must be re-
turned to the Department no later than the end of the first year of the 
Credit Period. In general, no Housing Tax Credits are allowed to be 
issued for a building unless there is a properly executed and recorded 

LURA in effect at the end of the first year of the Credit Period. Noth-
ing in this section negates a Development Owner's responsibility for 
full compliance with §42(h)(6) of the Code. The Department will not 
issue IRS Form(s) 8609 until it receives the original, properly-recorded 
LURA, or has alternative arrangements which are acceptable to the De-
partment and approved by the Executive Director. In instances where 
the document is electronically recorded and the electronic recorded file 
is provided to the Department, the Development Owner will not be re-
sponsible for returning the original and executed LURA in addition to 
the electronic version. 

(j) Cost Certification. The Department conducts a feasibility 
analysis in accordance with §42(m)(2)(C)(i)(III) of the Code and Sub-
chapter D of this chapter (relating to Underwriting and Loan Policy) to 
make a final determination on the allocation of Housing Tax Credits. 
The requirements for cost certification include those identified in para-
graphs (1) - (3) of this subsection. 

(1) Development Owners must file cost certification docu-
mentation no later than January 15 following the first year of the Credit 
Period, as defined in §42(f)(1) of the Code. 

(2) The Department will evaluate the cost certification doc-
umentation and notify the Development Owner of any additional re-
quired documentation. The Department reserves the right to request 
additional documents or certifications as it deems necessary or useful 
in the determination of the Development's eligibility for a final Hous-
ing Tax Credit allocation amount. Any communication issued to the 
Development Owner pertaining to the cost certification documentation 
may also be sent to the syndicator. 

(3) IRS Form(s) 8609 will not be issued until the conditions 
as stated in subparagraphs (A) - (H) of this paragraph have been met. 
The Development Owner has: 

(A) provided evidence that all buildings in the Devel-
opment have been placed in service by: 

(i) December 31 of the year the Commitment was 
issued; 

(ii) December 31 of the second year following the 
year the Carryover Allocation Agreement was executed; or 

(iii) the approved Placed in Service deadline; 

(B) provided a complete final cost certification package 
in the format prescribed by the Department. As used herein, a complete 
final cost certification package means a package that meets all of the 
Department's criteria with all required information and exhibits listed 
in clauses (i) - (xxxviii) of this subparagraph, and pursuant to the Post 
Carryover Activities Manual. If any item on this list is determined to 
be deficient or inconsistent with the cost certification review completed 
by the Department, a Request for Information (RFI) will be sent to the 
Development Owner. Failure to respond to the requested information 
within a thirty (30) day period from the date of request may result in 
the termination of the cost certification review and request for 8609s 
and require a new request be submitted with a Cost Certification Ex-
tension Fee as described in Subchapter G of this chapter (relating to 
Fee Schedule, Appeals and Other Provisions). Furthermore, cost certi-
fication reviews that remain open for an extended period of time (more 
than 365 days) will be reported to the EARAC during any related party 
previous participation review conducted by the Department. 

(i) Cost Certification Requirements List 

(ii) Owner's Statement of Certification 

(iii) Owner Summary & Organization Chart 

(iv) Carryover or Determination Notice 
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(v) Evidence of Nonprofit and CHDO Participation 

(vi) Evidence of Historically Underutilized Busi-
ness (HUB) Participation 

(vii) Development Team 

(viii) Development Summary with Architect's Cer-
tification 

(ix) Development Change Documentation 

(x) As Built Survey 

(xi) Closing Statement 

(xii) Title Policy 

(xiii) Title Policy Update 

(xiv) Placement in Service 

(xv) Evidence of Placement in Service 

(xvi) Architect's Certification of Completion Date 
and Date Ready for Occupancy 

(xvii) Auditor's Certification of Acquisition/Reha-
bilitation Placement in Service Election 

(xviii) Independent Auditor's Report 

(xix) Independent Auditor's Report of Bond Financ-
ing 

(xx) Development Cost Schedule 

(xxi) Contractor's Application for Final Payment 
(G702/G703) 

(xxii) Additional Documentation of Offsite Costs 

(xxiii) Rent Schedule 

(xxiv) Utility Allowances 

(xxv) Annual Operating Expenses 

(xxvi) 15 Year Rental Housing Operating Pro Forma 

(xxvii) Current Operating Statement 

(xxviii) Current Rent Roll 

(xxix) Summary of Sources and Uses of Funds 

(xxx) Financing Narrative 

(xxxi) Final Limited Partnership Agreement 

(xxxii) Loan Agreements and Promissory Notes 

(xxxiii) Architect's Certification of Fair Housing Re-
quirements 

(xxxiv) Development Owner Assignment of Individ-
ual to Compliance Training 

(xxxv) TDHCA Compliance Training Certificate 

(xxxvi) Recorded Land Use Restriction Agreement 
(LURA) 

(xxxvii) TDHCA Final Inspection Clearance Letter 

(xxxviii) Other Documentation as Required 

(C) informed the Department of and received written 
approval for all amendments, extensions, and changes in ownership 
relating to the Development in accordance with §10.405 of this chapter 

(relating to Amendments and Extensions) and §10.406 of this chapter 
(relating to Ownership Transfers (§2306.6713)); 

(D) paid all applicable Department fees, including any 
past due fees; 

(E) met all conditions noted in the Department under-
writing report; 

(F) corrected all issues of noncompliance, including but 
not limited to noncompliance status with the LURA (or any other doc-
ument containing an Extended Low-income Housing Commitment) or 
the program rules in effect for the subject Development, as described 
in this chapter. Developments with any uncorrected issues of noncom-
pliance, outside of the Corrective Action Period, will not be issued IRS 
Form(s) 8609s until all events of noncompliance are corrected or oth-
erwise approved by the Executive Award Review and Advisory Com-
mittee; 

(G) received all required environmental clearances and 
met all mitigation requirements. Developments that received HOME 
funding from the Department will not be issued IRS Forms(s) 8609 
until a certification has been received from the Architect or Engineer 
of record stating that all clearance and mitigation requests have been 
met; and 

(H) completion by the Department of an updated un-
derwriting evaluation in accordance with Subchapter D of this chapter 
based on the most current information at the time of the review. 

§10.403. Direct Loans. 

(a) Loan Closing. The loan closing must occur no more than 
nine (9) months from the date the Commitment or similar document is 
executed, which may be extended in accordance with the provisions in 
this subchapter. In preparation for closing any Direct Loan the Devel-
opment Owner must submit the items described in paragraphs (1) - (7) 
of this subsection: 

(1) documentation of the prior or reasonable assurance of a 
concurrent closing with any superior lien holders or any other sources 
of funds determined to be necessary for the long-term financial feasibil-
ity of the Development and all due diligence determined by the Depart-
ment to be prudent and necessary to meet the Department's rules and 
to secure the interests of the Department. Where the Department will 
have a first lien position and the Applicant provides documentation that 
closing on other sources is reasonably expected to occur within three 
(3) months, the Executive Director or authorized designee may approve 
a closing to move forward without the closing on other sources. The 
Executive Director as the authorized designee of the Department must 
require a personal guarantee, in form and substance acceptable to the 
Department, from a Principal of the Development Owner for the in-
terim period; 

(2) when Department funds have a first lien position, as-
surance of completion of the Development in the form of payment and 
performance bonds in the full amount of the construction contract will 
be required or equivalent guarantee in the sole determination of the De-
partment. Such assurance of completion will run to the Department as 
obligee. Development Owners also utilizing the USDA §515 program 
are exempt from this requirement but must meet the alternative require-
ments set forth by USDA; 

(3) Owner/General Contractor agreement and Owner/ Ar-
chitect agreement; 

(4) survey of the Property that includes a certification to the 
Department, Development Owner, Title Company, and other lenders; 
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(5) if layered with Housing Tax Credits, a fully executed 
limited partnership agreement between the General Partner and the tax 
credit investor entity (may be provided concurrent with closing); 

(6) a revised development cost schedule, sources and uses, 
operating proforma, planned cost categories for the use of Direct Loan 
funds, updated written financial commitments/term sheets and any ad-
ditional budget schedules that have changed since the time of appli-
cation. If the budget or sources of funds reflect material changes from 
what was approved by the Board that may affect the financial feasibility 
of the Development, the Department may request additional documen-
tation to ensure that the Development continues to meet the require-
ments of Subchapter D of this chapter (relating to Underwriting and 
Loan Policy); 

(7) if required for the Direct Loan, prior to closing, the De-
velopment Owner must have received verification of: 

(A) environmental clearance; 

(B) verification of HUD Site and Neighborhood clear-
ance; 

(C) documentation necessary to show compliance with 
the Uniform Relocation Act and any other relocation requirements that 
may apply; and 

(D) any other documentation that is necessary or pru-
dent to meet program requirements or state or federal law in the sole 
determination of the Department. 

(b) Loan Documents. The Development Owner is required 
to execute all loan closing documents required by and in form and 
substance acceptable to the Legal Division including but not limited to 
a promissory note, deed of trust, construction loan agreement, LURA, 
HOME contract, Architect and/or licensed engineer certification of 
understanding to complete environmental mitigation identified in 
HUD's environmental clearance and by the Real Estate Analysis 
Division (REA) and assignment and security instruments whereby the 
Developer, the Development Owner, and/or any Affiliate grants the 
Department any rights, liens, charges, security interests, ownership 
interests, mortgages, pledges, hypothecations, or other rights, legally 
or beneficially, collaterally or directly, to provide for the protection 
of the Department against any failure to adhere to the program's 
requirements. Repayment provisions will require repayment on a per 
unit basis for units that have not been rented to eligible households 
within eighteen (18) months of project completion; termination and 
repayment of the HOME award in full will be required for any de-
velopment that is not completed within four (4) years of the date of 
funding commitment. 

(c) Disbursement of Funds (including developer fees). The 
Development Owner must comply with the requirements in paragraphs 
(1) - (9) of this subsection for a request for disbursement of funds to re-
imburse eligible costs incurred. Submission of documentation related 
to the Development Owner's compliance with these requirements may 
be required with a request for disbursement: 

(1) except for disbursement requests made for acquisition 
and closing costs or requests made for soft costs only, a down-date en-
dorsement to the title policy not older than the Architect's certification 
date on AIA form G702 or sixty (60) calendar days, whichever is later. 
For release of retainage the down-date endorsement must be dated at 
least thirty (30) calendar days after the date of the construction com-
pletion as certified on the Certificate of Substantial Completion (AIA 
Form G704); 

(2) for hard construction costs, documentation of the total 
construction costs incurred and costs incurred since the last disburse-

ment of funds must be submitted. Such documentation must be signed 
by the General Contractor and certified by the Development architect 
and is generally in the form of an AIA Form G702 or G703; 

(3) the Department will require that at least 50 percent of 
the funds be withheld from the initial disbursement to allow for periodic 
disbursements as may be necessary to meet federal requirements. For 
HOME Direct Loans: The initial draw request for the development 
must be entered no later than ten business days prior to the one year 
anniversary of the commitment date (as defined in 24 CFR Part 92) or 
funds may be cancelled in HUD's IDIS system; 

(4) if applicable, up to 75 percent of Direct Loan funds may 
be drawn before providing evidence of Match. Thereafter, each Devel-
opment Owner must provide evidence of Match in the form of a formal 
contract or commitment with the vendor clearly delineating the donated 
portion of the contract price, invoices showing the forgiven amount, or 
other equally verifiable third party documentation prior to release of the 
final 25 percent of funds. If funds are requested on the day of closing, 
an executed formal contract specifying the terms of the Match must be 
provided; 

(5) Developer fee disbursement shall be conditioned upon: 

(A) for Developments in which the loan is secured by a 
first lien deed of trust against the Property, 75 percent shall be disbursed 
in accordance with percent of construction completed (i.e. 75 percent 
of the total allowable fee will be multiplied by the percent completion) 
as documented by the construction contract and as may be verified by 
an inspection by the Department. The remaining 25 percent shall be 
disbursed at the time of release of retainage; or 

(B) for Developments in which the loan is not secured 
by a first lien deed of trust or the Development is also utilizing Housing 
Tax Credits, developer fees will not be reimbursed by the Department 
unless the other lenders and syndicator confirm in writing that they do 
not have an existing or planned agreement to govern the disbursement 
of developer fees and expect that Department funds shall be used to 
fund developer fees. Provided this requirement is met, developer fees 
shall be reimbursed in the same manner as described in subparagraph 
(A) of this paragraph; and 

(C) the Department may reasonably withhold any dis-
bursement of developer fees if it is determined that the Development is 
not progressing as necessary to meet Contract benchmarks or that cost 
overruns may put the Department's funds or completion within budget 
at risk. Once a reasonable alternative that is deemed acceptable by the 
Department has been provided, disbursement of the remaining fee may 
occur; 

(6) expenditures must be allowable and reasonable in ac-
cordance with federal, state, and local rules and regulations. The De-
partment shall determine the reasonableness of each expenditure re-
quested. The Department may request the Development Owner make 
modifications to the disbursement request and is authorized to mod-
ify the disbursement procedures set forth herein and to establish such 
additional requirements for payment of Department funds to Devel-
opment Owner as may be necessary or advisable for compliance with 
all program requirements. For HOME Direct Loans: Pre-award costs 
for predevelopment activities, as specified in the loan documents, are 
allowable only if they were incurred less than 24 months prior to the 
commitment date (as defined in 24 CFR Part 92) and were associated 
with the Application Round in which the project was awarded; 

(7) table funding requests will not be considered unless: 

(A) a "Commitment to a specific local project" as de-
fined in 24 CFR Part 92 has been made, if applicable; and 
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(B) ten (10) days prior to anticipated closing, all table 
funding draw documentation has been completed and submitted to the 
Department; 

(8) each Development Owner must request a progress in-
spection from Department staff once the property passes 25 percent 
construction completion based on the AIA G702-703. Up to 50 percent 
of the HOME award will be released prior to receipt of documentation 
that the progress inspection has occurred; 

(9) Following fifty percent construction completion, the re-
maining HOME funds will be released in accordance with the percent-
age of construction completion, not to exceed ninety percent of award, 
at which point funds will be held as retainage until the final draw re-
quest. Retainage will be held until all of the items described in sub-
paragraphs (A) - (G) of this paragraph are received: 

(A) Certificate of Substantial Completion (AIA Form 
G704); 

(B) A down date endorsement dated at least 30 calendar 
days after the date of completion on AIA Form G704; 

(C) For developments not layered with Housing Tax 
Credits, a Closed Final Development Inspection Letter from the 
Department; 

(D) For developments subject to the Davis-Bacon Act, 
evidence from the Senior Labor Standards Specialist that the final wage 
compliance report was received and approved; 

(E) receipt of Certificates of Occupancy for New Con-
struction or a certification of completion from the Development archi-
tect for Rehabilitation; 

(F) Development completion reports which may in-
clude documentation of full compliance with the Uniform Relocation 
Act, Davis-Bacon Act, Section 3 and any other applicable require-
ments; and 

(G) Certification from Architect or a licensed engineer 
that all HUD and REA environmental mitigation conditions have been 
met. 

§10.404. Reserve Accounts. 

(a) Replacement Reserve Account (§2306.186). The Depart-
ment will require Development Owners to provide regular maintenance 
to keep housing sanitary, safe and decent by establishing and main-
taining a reserve for replacement account for the Development in ac-
cordance with Texas Government Code, §2306.186. The reserve ac-
count must be established, in accordance with paragraphs (3), (4), (5), 
and (6) of this subsection, and maintained through annual deposit, for 
each Unit in a Development of 25 or more rental units regardless of the 
amount of rent charged for the Unit. If the Department is processing a 
request for loan modification or other workout request, and the Devel-
opment does not have an existing replacement reserve account suffi-
cient to meet future capital expenditure needs of the Development, the 
Development Owner will be required to establish and maintain a re-
placement reserve account regardless of the number of units at the De-
velopment. The Department shall, through cooperation of its divisions 
responsible for asset management and compliance, ensure compliance 
with this section. The duties of the Development Owner under this sec-
tion cease on the date of a change in ownership of the Development; 
however, the subsequent Development Owner of the Development is 
subject to the requirements of this section. 

(1) The LURA requires the Development Owner to begin 
making annual deposits to the replacement reserve account on the later 
of the: 

(A) date that occupancy of the Development stabilizes 
as defined by the First Lien Lender or, in the absence of a First Lien 
Lender other than the Department, the date the Property is at least 90 
percent occupied; or 

(B) the date when the permanent loan is executed and 
funded. 

(2) The Development Owner shall continue making de-
posits into the replacement reserve account until the earliest of the: 

(A) date on which the owner suffers a total casualty loss 
with respect to the Development or the date on which the Development 
becomes functionally obsolete, if the Development cannot be or is not 
restored; 

(B) date on which the Development is demolished; 

(C) date on which the Development ceases to be used 
as a multifamily rental property; or 

(D) end of the Affordability Period specified by the 
LURA or the end of the repayment period of the first lien loan. 

(3) If the Department is the First Lien Lender with respect 
to the Development or if the establishment of a Reserve Account for 
repairs has not been required by the First Lien Lender or Bank Trustee, 
each Development Owner receiving Department assistance for multi-
family rental housing shall deposit annually into a Reserve Account 
through the date described in paragraph (2) of this subsection. 

(A) For New Construction Developments, not less than 
$250 per Unit; or 

(B) For Adaptive Reuse, Rehabilitation and Recon-
struction Developments, the greater of the amount per Unit per year 
either established by the information presented in a Property Condi-
tion Assessment in conformance with Subchapter D of this chapter 
(relating to Underwriting and Loan Policy) or $300 per Unit per year. 

(4) For all Developments, a Property Condition Assess-
ment ("PCA") will be conducted at appropriate intervals that are con-
sistent with requirements of the First Lien Lender, other than the De-
partment. If the Department is the First Lien Lender, or the First Lien 
Lender does not require a Third Party PCA, a PCA will be conducted at 
least once during each five (5) year period beginning with the eleventh 
(11th) year after the awarding of any financial assistance from the De-
partment. 

(5) Where there is a First Lien Lender other than the De-
partment or a Bank Trustee as a result of a bond trust indenture or 
tax credit syndication, the Development Owner shall comply with the 
lesser of the replacement reserve requirements of the First Lien Lender 
or the requirements in paragraph (3) of this section. In addition, the De-
partment should be listed as a party to receive notice under any replace-
ment reserve agreement entered into by the Development Owner. The 
Development Owner shall submit on an annual basis within the Depart-
ment's required Development Owner's Financial Certification packet a 
statement describing: 

(A) the reserve for replacement requirements under the 
first lien loan agreement (if applicable) referencing where those re-
quirements are contained within the loan documents; 

(B) compliance with the first lien lender requirements 
outlined in paragraph (A) of this subsection; and 

(C) if the Owner is not in compliance with the lender 
requirements, the Development Owner's plan of action to bring the De-
velopment in compliance with all established reserve for replacement 
requirements. 
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(6) Where there is no First Lien Lender but the allocation 
of funds by the Department and Texas Government Code, §2306.186 
requires that the Department oversee a Reserve Account, the Devel-
opment Owner shall provide at their sole expense for appointment of 
an escrow agent acceptable to the Department to act as Bank Trustee 
as necessary under this section. The Department shall retain the right 
to replace the escrow agent with another Bank Trustee or act as es-
crow agent at a cost plus fee payable by the Development Owner due 
to breach of the escrow agent's responsibilities or otherwise with thirty 
(30) days prior notice of all parties to the escrow agreement. 

(7) Penalties and Non-Compliance. If the Development 
Owner fails to comply with the replacement reserve account require-
ments stated herein, and request for extension or waiver of these re-
quirements is not approved by the Department, then a penalty of up to 
$200 per dwelling Unit in the Development and/or characterization of 
the Development as being in default with this requirement, may be im-
posed: 

(A) a Reserve Account, as described in this section, has 
not been established for the Development; 

(B) the Department is not a party to the escrow agree-
ment for the Reserve Account, if required; 

(C) money in the Reserve Account: 

(i) is used for expenses other than necessary repairs, 
including property taxes or insurance; or 

(ii) falls below mandatory deposit levels; 

(D) Development Owner fails to make a required de-
posit; 

(E) Development Owner fails to obtain a Third-Party 
Property Condition Assessment as required under this section; or 

(F) Development Owner fails to make necessary repairs 
in accordance with the third party property condition assessment or 
§10.621 of this chapter (relating to Property Condition Standards). 

(8) Department-Initiated Repairs. The Department or its 
agent may make repairs to the Development if the Development Owner 
fails to complete necessary repairs indicated in the submitted Property 
Condition Assessment or identified by Department physical inspection. 
Repairs may be deemed necessary if the Development Owner fails to 
comply with federal, state, and/or local health, safety, or building code 
requirements. Payment for necessary repairs must be made directly by 
the Development Owner or through a replacement Reserve Account 
established for the Development under this section. The Department or 
its agent will produce a Request for Bids to hire a contractor to complete 
and oversee necessary repairs. On a case-by-case basis, the Department 
may determine that the money in the Reserve Account may be used 
for expenses other than necessary repairs, including property taxes or 
insurance, if: 

(A) Development income before payment of return to 
Development Owner or deferred developer fee is insufficient to meet 
operating expense and debt service requirements; and the funds with-
drawn from the Reserve Account are replaced as Cash Flow after pay-
ment of expenses, but before payment of return to Development Owner 
or Developer; or 

(B) Development income after payment of operating 
expenses, but before payment of return to Development Owner or 
deferred developer fee is insufficient to fund the mandatory deposit 
levels; and subsequent deposits to the Reserve Account exceed 
mandatory deposit levels as Cash Flow after payment of operating 
expenses, but before payment of return to Development Owner or 

deferred developer fee is available until the Reserve Account has been 
replenished to the mandatory deposit level less capital expenses to 
date. 

(9) Exceptions to Replacement Reserve Account. This 
section does not apply to a Development for which the Development 
Owner is required to maintain a Reserve Account under any other 
provision of federal or state law. 

(b) Lease-up Reserve Account. A lease-up reserve funds 
start-up expenses in excess of the revenue produced by the Develop-
ment prior to stabilization. The Department will consider a reasonable 
lease-up reserve account based on the documented requirements from 
a third-party lender, third-party syndicator, or the Department. During 
the underwriting at the point of the Cost Certification review, the 
lease-up reserve may be counted as a use of funds only to the extent 
that it represents operating shortfalls net of escrows for property taxes 
and property insurance. Funds from the lease-up reserve used to 
satisfy the funding requirements for other reserve accounts may not 
be included as a use of funds for the lease-up reserve. Funds from 
the lease-up reserve distributed or distributable as cash flow to the 
Development Owner will be considered and restricted as developer 
fee. 

(c) Operating Reserve Account. At various stages during the 
application, award process, and during the operating life of a Devel-
opment, the Department will conduct a financial analysis of the De-
velopment's total development costs and operating budgets, including 
the estimated operating reserve account deposit required. For exam-
ple, this analysis typically occurs at application and cost certification 
review. The Department will consider a reasonable operating reserve 
account deposit in this analysis based on the needs of the Development 
and requirements of third-party lenders or investors. The amount used 
in the analysis will be the amount described in the project cost schedule 
or                 
stabilized operating expenses plus debt service. The Department may 
consider a greater amount proposed or required by the Department, any 
superior lien lender, or syndicator, if the detail for such greater amount 
is reasonable and well documented. Reasonable operating reserves in 
this chapter do not include capitalized asset management fees, guar-
anty reserves, or other similar costs. In no instance will operating re-
serves exceed twelve (12) months of stabilized operating expenses plus 
debt service (exclusive of transferred replacement reserves for USDA 
or HUD financed rehabilitation transactions). Operating reserves are 
generally for the term of the permanent loan. In no instance will oper-
ating reserves released within five (5) years be included as a cost. 

(d) Special Reserve Account. If the funding program requires 
or allows for the establishment and maintenance of a Special Reserve 

balance sheet, if it is within the range of two (2) to six (6) months of

Account for the purpose of assisting residents at the Development with 
expenses associated with their tenancy, this will be established in ac-
cordance with a written agreement with the Development Owner. 

(1) The Special Reserve Account is funded annually 
through an agreed upon percentage of net cash flow generated by the 
Development, excess development funds at completion as determined 
by the Department, or as otherwise set forth in the written agreement. 
For the purpose of this account, net cash flow is defined as funds 
available from operations after all expenses and debt service required 
to be paid have been considered. This does not include a deduction 
for depreciation and amortization expense, deferred developer fee 
payment, or other payments made to related parties, except as allowed 
by the Department for property management. Proceeds from any refi-
nancing or other fund raising from the Development will be considered 
net cash flow for purposes of funding the Special Reserve Account. 
The account will be structured to require Department concurrence for 
withdrawals. 
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(2) All disbursements from the account must be approved 
by the Department. 

(3) The Development Owner will be responsible for setting 
up a separate and distinct account with a financial institution accept-
able to the Department. A Special Reserve Account Agreement will 
be drafted, at the Department's discretion, and executed by the Depart-
ment, Development Owner and financial institution representative. 

(4) Use of the funds in the Special Reserve Account is de-
termined by a plan that is preapproved by the Department. The Owner 
must create, update and maintain a plan for the disbursement of funds 
from the Special Reserve Account. The plan should be established at 
the time the account is created and updated and submitted for approval 
by the Department as needed. The plan should consider the needs of 
the tenants of the property and the existing and anticipated fund ac-
count balances such that all of the fund uses provide benefit to tenants. 
Disbursements from the fund will only be approved by the Department 
if they are in accordance with the current approved plan. 

(e) Other Reserve Accounts. Additional reserve accounts may 
be recognized by the Department as necessary and required by the De-
partment, superior lien lender or syndicator. 

§10.405. Amendments and Extensions. 
(a) Amendments to Housing Tax Credit (HTC) Application or 

Award Prior to Land Use Restriction Agreement (LURA) recording or 
amendments that do not result in a change to the LURA. (§2306.6712) 
Regardless of development stage, the Board shall reevaluate a Devel-
opment that undergoes a substantial change, as identified in paragraph 
(4) of this subsection at any time after the initial Board approval of the 
Development. (§2306.6731(b)) The Board may deny an amendment 
request and subsequently may revoke any Commitment or Determina-
tion Notice issued for a Development and for Competitive HTC Appli-
cations, and reallocates the credits to other Applicants on the waiting 
list. 

(1) If a proposed modification would alter a Development 
approved for an allocation of Housing Tax Credits by changing any 
item that received points, by significantly affecting the most recent un-
derwriting analysis, or by materially altering the Development as fur-
ther described in this subsection, the Department shall require the Ap-
plicant to file a formal, written request for an amendment to the Appli-
cation. Such request must include a detailed explanation of the amend-
ment request and other information as determined to be necessary by 
the Department, and the applicable fee as identified in §10.901(13) of 
this chapter (relating to Fee Schedule) in order to be received and pro-
cessed by the Department. 

(2) Department staff will evaluate the amendment request. 
The Executive Director may administratively approve all non-material 
amendments, including those involving changes to the Developer, 
Guarantor or Person used to meet the experience requirement in 
§10.204(6) of this chapter (relating to Required Documentation for 
Application Submission). Amendments considered material pursuant 
to paragraph (4) of this subsection must be approved by the Board. 
Amendment requests which require Board approval must be received 
by the Department at least forty-five (45) calendar days prior to the 
Board meeting in which the amendment is anticipated to be considered. 
Before the fifteenth (15th) day preceding the date of Board action on 
the amendment, notice of an amendment and the recommendation of 
the Executive Director and Department staff regarding the amendment 
will be posted to the Department's website and the Applicant will be 
notified of the posting. (§2306.6717(a)(4)) 

(3) Amendment requests may be denied if the Board deter-
mines that the modification proposed in the amendment: 

(A) would materially alter the Development in a nega-
tive manner; or 

(B) would have adversely affected the selection of the 
Application in the Application Round. 

(4) Material alteration of a Development includes, but is 
not limited to: 

(A) a significant modification of the site plan; 

(B) a modification of the number of units or bedroom 
mix of units; 

(C) a substantive modification of the scope of tenant 
services; 

(D) a reduction of 3 percent or more in the square 
footage of the units or common areas; 

(E) a significant modification of the architectural design 
of the Development; 

(F) a modification of the residential density, other than 
changes under subparagraph (G) of this paragraph which are the result 
of a change required by local government, of at least 5 percent; 

(G) an increase or decrease in the site acreage, other 
than changes required by local government, of greater than 10 percent 
from the original site under control and proposed in the Application; 

(H) exclusion of any requirements as identified in 
Subchapter B of this chapter (relating to Site and Development Re-
quirements and Restrictions) and Subchapter C of this chapter (relating 
to Application Submission Requirements, Ineligibility Criteria, Board 
Decisions and Waiver of Rules or Pre-Clearance for Applications); or 

(I) any other modification considered significant by the 
Board. 

(5) In evaluating the amendment under this subsection, 
Department Staff shall consider whether changes to the selection 
or threshold criteria would have resulted in an equivalent or higher 
score and if the need for the proposed modification was reasonably 
foreseeable by the Applicant at the time the Application was submitted 
or preventable by the Applicant. Amendment requests will be denied 
if the score would have changed the allocation decision or if the 
circumstances were reasonably foreseeable and preventable unless 
good cause is found for the approval of the amendment. 

(6) This section shall be administered in a manner that is 
consistent with §42 of the Code. 

(7) In the event that an Applicant or Developer seeks to 
be released from the commitment to serve the income level of tenants 
identified in the Credit Underwriting Analysis Report at the time of 
award and as approved by the Board, the procedure described in sub-
paragraphs (A) and (B) of this paragraph will apply to the extent such 
request is not prohibited based on statutory and/or regulatory provi-
sions: 

(A) for amendments that involve a reduction in the total 
number of Low-Income Units, or a reduction in the number of Low-In-
come Units at any rent or income level, as approved by the Board, evi-
dence must be presented to the Department to support the amendment. 
In addition, the lender and syndicator must submit written confirmation 
that the Development is infeasible without the adjustment in Units. The 
Board may or may not approve the amendment request; however, any 
affirmative recommendation to the Board is contingent upon concur-
rence from Department staff that the Unit adjustment is necessary for 
the continued feasibility of the Development; and 
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(B) if it is determined by the Department that the loss of 
low-income targeting points would have resulted in the Application not 
receiving an award in the year of allocation, and the amendment is ap-
proved by the Board, the approved amendment will carry a penalty that 
prohibits the Applicant and all Persons or entities with any ownership 
interest in the Application (excluding any tax credit purchaser/syndi-
cator), from participation in the Housing Tax Credit Program (for both 
the Competitive Housing Tax Credit Developments and Tax-Exempt 
Bond Developments) for twenty-four (24) months from the time that 
the amendment is approved. 

(b) Amendments to the LURA. Department staff will evalu-
ate the amendment request and provide the Development Owner an 
amended LURA for execution and recordation in the county where the 
Development is located. LURAs will not be amended if the subject De-
velopment has any uncorrected issues of noncompliance outside of the 
Corrective Action Period (other than the provision being amended) un-
less otherwise approved by the Executive Award Review and Advisory 
Committee. LURAs will not be amended if the Development Owner 
owes fees to the Department. The Executive Director or designee may 
administratively approve all non-material LURA amendments. Board 
approval is required if a Development Owner requests a reduction in 
the number of Low-Income Units, a change in the income or rent re-
strictions, a change in the Target Population, a substantive modification 
in the scope of tenant services, or a delay in the Right of First Refusal 
(ROFR) requirements. The Department will not approve changes that 
would violate state or federal laws including the requirements of §42 of 
the Code, 24 CFR Part 92 (HOME Final Rule), Chapter 11 of this title 
(relating to Housing Tax Credit Program Qualified Allocation Plan), 
Texas Government Code, Chapter 2306, the Fair Housing Act, and, for 
Tax Exempt Bond Developments, compliance with their trust inden-
ture and corresponding bond issuance documents. An amendment to 
the LURA is not considered material if the change is the result of a De-
partment work out arrangement as recommended by the Department's 
Asset Management Division. Prior to staff taking a recommendation 
to the Board for consideration, the procedures described in paragraphs 
(1) - (5) of this subsection must be followed: 

(1) the Development Owner must submit a written request 
accompanied by an amendment fee as identified in §10.901 of this 
chapter, specifying the requested change, the reason the change is nec-
essary, the good cause for the change and if the necessity for the amend-
ent was reasonably foreseeable at the time of Application; 

(2) the Development Owner must supply financial infor-
ation for the Department to evaluate the financial impact of the 
hange; 

(3) the Department may order a Market Study or appraisal 
o evaluate the request which shall be at the expense of the Develop-
ent Owner and the Development Owner will remit funds necessary 

m
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for such report prior to the Department commissioning such report; 

(4) the Development Owner must hold a public hearing at 
least seven (7) business days prior to the Board meeting where the 
Board will consider their request,. The notice of the hearing and re-
quested change must be provided to each tenant of the Development, 
the current lender and/or investors, the State Senator and Representa-
tive for the district containing the Development, and the chief elected 
official for the municipality, if located in a municipality, or the county 
commissioners, if located outside of a municipality; and 

(5) ten (10) business days before the public hearing, the 
Development Owner must submit a draft notice of the hearing for ap-
proval by the Department. The Department will create and provide 
upon request a sample notice and approve or amend the notice within 
three (3) business days of receipt. 

(c) Amendments to Direct Loan Terms. An Applicant may re-
quest a change to the terms of a loan. Requests for changes to the loan 
post closing will be processed as a loan modification and may require 
additional approval by the Department's Asset Management Division 
The Executive Director or authorized designee may approve amend-
ments to loan terms as described in paragraphs (1) - (6) of this subsec-
tion prior to closing. Board approval is necessary for any other changes 
prior to closing. A post closing loan modification that is the result of 
a Department work out arrangement or other condition recommended 
by the Department's Asset Management Division will not require ad-
ditional Executive Director or Board approval except where the post 
closing change could have been anticipated prior to closing as deter-
mined by staff: 

(1) extensions of up to twelve (12) months to the loan 
closing date specified in §10.403(a) of this chapter (relating to Direct 
Loans). An Applicant must document good cause, which may include 
constraints in arranging a multiple-source closing; 

(2) changes to the loan maturity date to accommodate the 
requirements of other lenders or to maintain parity of term; 

(3) extensions of up to six (6) months for the construction 
completion or loan conversion date based on documentation that the 
extension is necessary to complete construction and that there is good 
cause for the extension. Such a request will generally not be approved 
prior to initial loan closing; 

(4) changes to the loan amortization or interest rate that 
cause the annual repayment amount to decrease less than 20 percent 
or any changes to the amortization or interest rate that increases the an-
nual repayment amount; 

(5) decreases in the Direct Loan amount, provided the de-
crease does not jeopardize the financial viability of the Development. 
Increases will generally not be approved unless the Applicant competes 
for the additional funding under an open NOFA; and 

(6) changes to other loan terms or requirements as neces-
sary to facilitate the loan closing without exposing the Department to 
undue financial risk. 

(d) HTC Extensions. Extensions must be requested if the orig-
inal deadline associated with carryover, the 10 Percent Test (including 
submission and expenditure deadlines), or cost certification require-
ments will not be met. Extension requests submitted at least thirty 
(30) calendar days in advance of the applicable deadline will not be re-
quired to submit an extension fee as described in §10.901 of this chap-
ter. Any extension request submitted fewer than thirty (30) days in 
advance of the applicable deadline or after the applicable deadline will 
not be processed unless accompanied by the applicable fee. Extension 
requests will be approved by the Executive Director or Designee, un-
less, at staff's discretion it warrants Board approval due to extenuating 
circumstances stated in the request. The extension request must spec-
ify a requested extension date and the reason why such an extension is 
required. If the Development Owner is requesting an extension to the 
Carryover submission or 10 percent Test deadline(s), a point deduction 
evaluation will be completed in accordance with Texas Government 
Code, §2306.6710(b)(2), and §11.9(f) of this title (relating to Competi-
tive HTC Selection Criteria). Therefore, the Development Owner must 
clearly describe in their request for an extension how the need for the 
extension was beyond the reasonable control of the Applicant/Devel-
opment Owner and could not have been reasonably anticipated. Carry-
over extension requests will not be granted an extended deadline later 
than December 1st of the year the Commitment was issued. 

§10.406. Ownership Transfers (§2306.6713). 
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(a) Ownership Transfer Notification. All multifamily Devel-
opment Owners must provide written notice to the Department at least 
thirty (30) calendar days prior to any sale, transfer, or exchange of the 
Development or any portion of or Controlling interest in the Develop-
ment. Transfers that are the result of an involuntary removal of the 
general partner by the investment limited partner must be reported to 
the Department, as soon as possible due to the sensitive timing and na-
ture of this decision. If the Department determines that the transfer, in-
voluntary removal, or replacement was due to a default by the General 
Partner under the Limited Partnership Agreement, or other detrimen-
tal action that put the Development at risk of failure, staff may make a 
recommendation to the Board for the debarment of the entity and/or its 
Principals and Affiliates pursuant to the Department's debarment rule. 
In addition, a record of transfer involving Principals in new proposed 
awards will be reported and may be taken into consideration by the Ex-
ecutive Award and Review Committee, in accordance with §1.5 of this 
title (relating to Previous Participation Reviews), prior to recommend-
ing any new financing or allocation of credits. 

(b) Requirement. Department approval must be requested for 
any new member to join in the ownership of a Development. Excep-
tions include changes to the investment limited partner, non-controlling 
limited partner, or other partners affiliated with the investment limited 
partner, or changes resulting from foreclosure wherein the lender or 
financial institution involved in the transaction is the resulting owner. 
Any subsequent transfer of the Development will be required to adhere 
to the process in this section. Furthermore, a Development Owner may 
not transfer an allocation of tax credits or ownership of a Development 
supported with an allocation of tax credits to any Person or entity unless 
the Development Owner obtains the Executive Director's prior, written 
approval of the transfer. The Executive Director may not unreason-
ably withhold approval of the transfer requested in compliance with 
this section. Notwithstanding the foregoing, a Development Owner 
shall be required to notify the Department but shall not be required to 
obtain Executive Director approval when the transferee is an Affiliate 
of the Development Owner with no new members or the transferee is a 
Related Party who does not Control the Development and the transfer 
is being made for estate planning purposes. 

(c) Transfers Prior to 8609 Issuance or Construction Comple-
tion. Transfers (other than those that do not require Executive Direc-
tor approval, as set forth in subsection (b) of this section) will not 
be approved prior to the issuance of IRS Form(s) 8609 (for Housing 
Tax Credits) or the completion of construction (for all Developments 
funded through other Department programs) unless the Development 
Owner can provide evidence that the need for the transfer is due to a 
hardship (ex. potential bankruptcy, removal by a partner, etc.). The De-
velopment Owner must provide the Department with a written expla-
nation describing the hardship and a copy of any applicable agreement 
between the parties to the transfer, including any Third-Party agree-
ment. 

(d) Non-Profit Organizations. If the ownership transfer re-
quest is to replace a non-profit organization within the Development 
ownership entity, the replacement non-profit entity must adhere to the 
requirements in paragraph (1) or (2) of this subsection. 

(1) If the LURA requires ownership or material participa-
tion in ownership by a Qualified Non-Profit Organization, and the De-
velopment received Tax Credits pursuant to §42(h)(5) of the Code, the 
transferee must be a Qualified Non-Profit Organization that meets the 
requirements of §42(h)(5) of the Code and Texas Government Code 
§2306.6706. 

(2) If the LURA requires ownership or material participa-
tion in ownership by a qualified non-profit organization, but the Devel-
opment did not receive Tax Credits pursuant to §42(h)(5) of the Code, 

the Development Owner must show that the transferee is a non-profit 
organization that complies with the LURA. 

(e) Historically Underutilized Business ("HUB") Organiza-
tions. If a HUB is the general partner of a Development Owner and it 
determines to sell its ownership interest after the issuance of 8609s, 
the purchaser of that general partnership interest is not required to be a 
HUB as long as the LURA does not require such continual ownership 
or a material LURA amendment is approved. Such approval can be 
obtained concurrent with Board approval described herein. All such 
transfers must be approved by the Board and require that the Board 
find that: 

(1) the selling HUB is acting of its own volition; 

(2) the participation by the HUB has been substantive and 
meaningful, enabling it to realize not only financial benefit but to ac-
quire skills relating to the ownership and operation of affordable hous-
ing; and 

(3) the proposed purchaser meets the Department's stan-
dards for ownership transfers. 

(f) Documentation Required. A Development Owner must 
submit documentation requested by the Department to enable the 
Department to understand fully the facts and circumstances that gave 
rise to the need for the transfer and the effects of approval or denial. 
Documentation includes but is not limited to: 

(1) a written explanation outlining the reason for the re-
quest; 

(2) a list of the names of transferees and Related Parties; 

(3) detailed information describing the experience and fi-
nancial capacity of transferees and related parties holding an ownership 
interest of 10 percent or greater in any Principal or Controlling entity; 

(4) evidence and certification that the tenants in the Devel-
opment have been notified in writing of the proposed transfer at least 
thirty (30) calendar days prior to the date the transfer is approved by the 
Department. The ownership transfer approval letter will not be issued 
until this 30 day period has expired. 

(g) Within five (5) business days after the date the Department 
receives all necessary information under this section, staff shall initiate 
a qualifications review of a transferee, in accordance with §1.5 of this 
title, to determine the transferee's past compliance with all aspects of 
the Department's programs, LURAs and eligibility under this chapter. 

(h) Credit Limitation. As it relates to the Housing Tax Credit 
amount further described in §11.4(a) of this title (relating to Tax Credit 
Request and Award Limits), the credit amount will not be applied in 
circumstances described in paragraphs (1) and (2) of this subsection: 

(1) in cases of transfers in which the syndicator, investor or 
limited partner is taking over ownership of the Development and not 
merely replacing the general partner; or 

(2) in cases where the general partner is being replaced if 
the award of credits was made at least five (5) years prior to the transfer 
request date. 

(i) Penalties. The Development Owner must comply with any 
additional documentation requirements as stated in Subchapter F of 
this chapter (relating to Compliance Monitoring). The Development 
Owner, as on record with the Department, will be liable for any penal-
ties imposed by the Department even if such penalty can be attributable 
to the new Development Owner unless such ownership transfer is ap-
proved by the Department. 
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(j) Ownership Transfer Processing Fee. The ownership trans-
fer request must be accompanied by corresponding ownership transfer 
fee as outlined in §10.901 of this chapter (relating to Fee Schedule). 

§10.407. Right of First Refusal. 

(a) General. This section applies to LURAs that provided an 
incentive for Development Owners to offer a Right of First Refusal 
(ROFR) to a Qualified ROFR Organization which is defined as a qual-
ified nonprofit organization under §42(h)(5)(c)of the Code or tenant 
organizations. The Development Owner may market the Property for 
sale and sell the Property to a Qualified ROFR Organization without 
going through the ROFR process outlined in this section. The purpose 
of this section is to provide administrative procedures and guidance on 
the process and valuation of properties under the LURA. All requests 
for ROFR submitted to the Department, regardless of existing regu-
lations, must adhere to this process. A ROFR request must be made 
in accordance with the LURA for the Development. If there is a con-
flict between the Development's LURA and this subchapter, require-
ments in the LURA supersede the subchapter. If a LURA includes the 
ROFR provision, the Development Owner may not request a Prelimi-
nary Qualified Contract until the requirements outlined in this section 
have been satisfied. The Department reviews and approves all owner-
ship transfers, including transfers to a nonprofit or tenant organization 
through a ROFR. Properties subject to a LURA may not be transferred 
to an entity that is considered an ineligible entity under the Depart-
ment's most recent Qualified Allocation Plan. In addition, ownership 
transfers to a Qualified ROFR Organization during the ROFR period 
are subject to §1.5 of this title (relating to Previous Participation Re-
views). A Qualified ROFR Organization that wishes to pursue the ac-
quisition of a Development through a ROFR but that is not approved 
for transfer under the Previous Participation Review, pursuant to §1.5 
of this title, may appeal the denial to the Board. Satisfying the ROFR 
requirement does not terminate the LURA or the ongoing application 
of the ROFR requirement to any subsequent Development Owner. 

(b) Right of First Refusal Offer Price. There are two general 
expectations of the ROFR offer or sale price identified in the outstand-
ing LURAs. The descriptions in paragraphs (1) and (2) of this subsec-
tion do not alter the requirements or definitions included in the LURA 
but provide further clarification as applicable: 

(1) Fair Market Value is established using either a current 
appraisal (completed within three months prior to the ROFR request 
and in accordance with §10.304 of this chapter (relating to Appraisal 
Rules and Guidelines)) of the Property or an executed purchase offer 
that the Development Owner would like to accept. The purchase offer 
must contain specific language that the offer is conditioned upon sat-
isfaction of the ROFR requirement. If a subsequent ROFR request is 
made within six months of the previously approved ROFR posting, the 
lesser of the prior ROFR posted value or new appraisal/purchase con-
tract amount must be used in establishing Fair Market Value; 

(2) Minimum Purchase Price, pursuant to §42(i)(7)(B) of 
the Code, is the sum of: 

(A) the principal amount of outstanding indebtedness 
secured by the project (other than indebtedness incurred within the five 
(5)-year period immediately preceding the date of said notice); and 

(B) all federal, state, and local taxes incurred or payable 
by the Development Owner as a consequence of such sale. If the Prop-
erty has a minimum Applicable Fraction of less than 1, the offer must 
take this into account by multiplying the purchase price by the appli-
cable fraction and the fair market value of the non-Low-Income Units. 

(c) Required Documentation. Upon establishing the value of 
the Property, the ROFR process is the same for all types of LURAs. To 

proceed with the ROFR request, submit all documents listed in para-
graphs (1) - (12) of this subsection: 

(1) upon the Development Owner's determination to sell 
the Development to an entity other than a Qualified ROFR Organiza-
tion, the Development Owner shall provide a notice of intent to the 
Department and to such other parties as the Department may direct at 
that time. If the LURA identifies a Qualified ROFR Organization that 
has a limited priority in exercising a ROFR to purchase the Develop-
ment, the Development Owner must first offer the Property to this en-
tity. If the nonprofit entity does not purchase the Property, this denial 
of offer must be in writing and submitted to the Department along with 
the notice of intent to sell the Property and the ROFR Fee. The De-
partment will determine from this documentation whether the ROFR 
requirement has been met. In the event that the organization is not op-
erating or in existence when the ROFR is to be made, the ROFR must 
be provided to another Qualified ROFR Organization that is not related 
to or affiliated with the current Development Owner. Upon review and 
approval of the notice of intent and denial of offer letter, the Depart-
ment will notify the Development Owner in writing whether the ROFR 
requirement has been satisfied or not. Upon receipt of written notice, 
the Development Owner may pursue the Qualified Contract process or 
proceed with the sale to another buyer at or above the posted price; 

(2) documentation verifying the ROFR offer price of the 
property: 

(A) if the Development Owner receives an offer to pur-
chase the Property from any buyer other than a Qualified ROFR Organ-
ization that the Development Owner would like to accept, the Develop-
ment Owner may execute a sales contract, conditioned upon satisfac-
tion of the ROFR requirement, and submit the executed sales contract 
to establish fair market value; or 

(B) if the Development Owner of the Property chooses 
to establish fair market value using an appraisal, the Development 
Owner must submit an appraisal of the Property completed during 
the last three (3) months prior to the date of submission of the ROFR 
request, establishing a value for the Property in compliance with Sub-
chapter D of this chapter (relating to Underwriting and Loan Policy) in 
effect at the time of the request. The appraisal should take into account 
the existing and continuing requirements to operate the Property under 
the LURA and any other restrictions that may exist. Department staff 
will review all materials within thirty (30) calendar days of receipt. If, 
after the review, the Department does not agree with the fair market 
value proposed in the Development Owner's appraisal, the Department 
may order another appraisal at the Development Owner's expense; or 

(C) if the LURA requires valuation through the Mini-
mum Purchase Price calculation, submit documentation verifying the 
calculation of the Minimum Purchase Price as described in subsection 
(b)(2) of this section regardless of any existing offer or appraised value; 

(3) description of the Property, including all amenities and 
current zoning requirements; 

(4) copies of all documents imposing income, rental and 
other restrictions (non-TDHCA), if any, applicable to the operation of 
the Property; 

(5) copy of the most current title report, commitment or 
policy in the Development Owner's possession; 

(6) the most recent Physical Needs Assessment, pursuant 
to Texas Government Code, §2306.186(e), conducted by a Third-Party 
and in the Development Owner's possession; 

(7) copy of the monthly operating statements, including in-
come statements and balance sheets for the Property for the most recent 
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twelve (12) consecutive months (financial statements should identify 
amounts held in reserves); 

(8) the three (3) most recent consecutive audited annual op-
erating statements, if available; 

(9) detailed set of photographs of the Property, including 
interior and exterior of representative units and buildings, and the Prop-
erty's grounds (including digital photographs that may be easily dis-
played on the Department's website); 

(10) current and complete rent roll for the entire Property; 

(11) if any portion of the land or improvements is leased 
for other than residential purposes, copies of the commercial leases; 
and 

(12) ROFR fee as identified in §10.901 of this chapter (re-
lating to Fee Schedule). 

(d) Process. Within thirty (30) calendar days of receipt of 
all required documentation, the Department will review the submit-
ted documents and notify the Development Owner of any deficiencies. 
Once the deficiencies are resolved and the Development Owner and 
Department come to an agreement on the ROFR offer price of the Prop-
erty, the Department will list the Property for sale on the Department's 
website and contact entities on the nonprofit buyer list maintained by 
the Department to inform them of the availability of the Property at 
the agreed upon ROFR offer price as determined under this section. 
The Department will notify the Development Owner when the Prop-
erty has been listed and of any inquiries or offers generated by such 
listing. If the Department or Development Owner receives offers to 
purchase the Property from more than one Qualified ROFR Organiza-
tion, the Development Owner may accept back up offers. To satisfy the 
ROFR requirement, the Development Owner may sell the Property to 
the Qualified ROFR Organization selected by the Development Owner 
on such basis as it shall determine appropriate and approved by the De-
partment. The period of time required for offering the property at the 
ROFR offer price is based upon the period identified in the LURA and 
clarified in paragraphs (1) - (3) of this subsection: 

(1) if the LURA requires a ninety (90) day ROFR posting 
period, within ninety (90) days from the date listed on the website, the 
process as identified in subparagraphs (A) - (D) of this paragraph shall 
be followed: 

(A) if a bona fide offer from a qualified ROFR organ-
ization is received at or above the posted ROFR offer price, and the 
Development Owner does not accept the offer, the ROFR requirement 
will not be satisfied; 

(B) if a bona fide offer from a qualified ROFR organ-
ization is received at or above the posted ROFR offer price and the 
Development Owner accepts the offer, and the nonprofit fails to close 
the purchase, if the failure is determined to not be the fault of the Devel-
opment Owner, the ROFR requirement will be deemed met so long as 
no other acceptable offers have been timely received. If the proposed 
Development Owner is subsequently not approved by the Department 
during the ownership transfer review due to issues identified during the 
Previous Participation Review process pursuant to §1.5 of this title, the 
ROFR requirement will be deemed met so long as no other acceptable 
offers have been timely received; 

(C) if an offer from a nonprofit is received at a price 
below the posted ROFR offer price, the Development Owner is not 
required to accept the offer, and the ROFR requirement will be deemed 
met if no other offers at or above the price are received during the ninety 
(90) day period; 

(D) if no bona fide offers are received during the ninety 
(90) day period, the Department will notify the Development Owner 
in writing that the ROFR requirement has been met. Upon receipt of 
written notice, the Development Owner may pursue the Qualified Con-
tract process or proceed with the sale to a for-profit buyer at or above 
the posted price; 

(2) if the LURA requires a two year ROFR posting period, 
and the Development Owner intends to sell the Property upon expi-
ration of the Compliance Period, the notice of intent described in this 
section may be submitted within two (2) years before the expiration 
of the Compliance Period, as required by Texas Government Code, 
§2306.6726. If the Development Owner determines that it will sell 
the Development at some point later than the end of the Compliance 
Period, the notice of intent shall be given within two (2) years before 
the date upon which the Development Owner intends to sell the De-
velopment in order for the two year ROFR posting period to be com-
pleted prior to intended sale. The two (2) year period referenced in this 
paragraph begins when the Department has received and approved all 
documentation required under subsection (c)(1) - (12) of this section. 
During the two (2) years following the notice of intent and in order to 
satisfy the ROFR requirement of the LURA, the Development Owner 
may enter into an agreement to sell the Development only with the par-
ties listed, and in order of priority: 

(A) during the first six (6) month period after notice of 
intent, only with a Qualified Nonprofit Organization that is also a Com-
munity Housing Development Organization, as defined in the HOME 
Final Rule and is approved by the Department; 

(B) during the second six (6) month period after notice 
of intent, only with a Qualified Nonprofit Organization or a tenant or-
ganization; 

(C) during the second year after notice of intent, only 
with the Department or with a Qualified Nonprofit Organization ap-
proved by the Department or a tenant organization approved by the 
Department; 

(D) if, during the two (2) year period, the Development 
Owner shall receive an offer to purchase the Development at or above 
the Minimum Purchase Price from one of the organizations designated 
in subparagraphs (A) - (C) of this paragraph (within the period(s) ap-
propriate to such organization), the Development Owner may sell the 
Development to such organization. If, during such period, the Devel-
opment Owner shall receive more than one offer to purchase the De-
velopment at or above the Minimum Purchase Price from one or more 
of the organizations designated in subparagraphs (A) - (C) of this para-
graph (within the period(s) appropriate to such organizations), the De-
velopment Owner may sell the Development at or above the Minimum 
Purchase Price to the organization selected by the Development Owner 
on such basis as it shall determine appropriate and approved by the De-
partment; and 

(E) upon expiration of the two (2) year period, if no 
Minimum Purchase Price offers were received from a Qualified ROFR 
Organization or by the Department, the Department will notify the De-
velopment Owner in writing that the ROFR requirement has been met. 
Upon receipt of written notice, the Development Owner may pursue 
the Qualified Contract process or proceed with the sale to a for-profit 
buyer at or above the minimum purchase price. 

(3) If the LURA does not specify a required ROFR posting 
timeframe, or, in the sole determination of the Department, is unclear 
on the required ROFR posting timeframe, and the required ROFR value 
is determined by the Minimum Purchase Price method, the Develop-
ment Owner must adhere to the timeframe described in Texas Govern-
ment Code, §2306.6726. 
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(e) Closing the Transaction. The Department shall have the 
right to enforce the Development Owner's obligation to sell the Devel-
opment as herein contemplated by obtaining a power-of-attorney from 
the Development Owner to execute such a sale or by obtaining an order 
for specific performance of such obligation or by such other means or 
remedy as shall be, in the Department's discretion, appropriate. 

(1) Prior to closing a sale of the Property, the Development 
Owner must obtain Department approval of the transfer through the 
ownership transfer process in accordance with §10.406 of this chapter 
(relating to Ownership Transfers (§2306.6713)). The request should 
include, among other required transfer documents outlined in the Post 
Carryover Activities Manual, the final settlement statement and final 
sales contract with all amendments. If there is no material change in 
the sales price or terms and conditions of the sale, as approved at the 
conclusion of the ROFR process, and there are no issues identified dur-
ing the Ownership Transfer review process, the Department will notify 
the Development Owner in writing that the transfer is approved. 

(2) If the closing price is less than the amount identified in 
the sales contract or appraisal that was submitted in accordance with 
subsection (c)(2)(A) - (C) of this section or the terms and conditions of 
the sale change materially, in the Department's sole determination, the 
Development Owner must go through the ROFR process again. 

(3) Following notice that the ROFR requirement has been 
met, if the Development Owner fails to proceed with a request for 
a Qualified Contract or sell the Property to a for-profit entity within 
twenty-four (24) months of the Department's written approval, the De-
velopment Owner must again offer the Property to nonprofits in accor-
dance with the applicable section prior to any transfer. If the Depart-
ment determines that the ROFR requirement has not been met during 
the ROFR posting period, the Owner may not re-post under this pro-
vision at a ROFR price that is higher than the originally posted ROFR 
price until twenty-four (24) months has expired from the Department's 
written denial. The Development Owner may market the Property for 
sale and sell the Property to a Qualified ROFR Organization during this 
twenty-four month period. 

(f) Appeals. A Development Owner may appeal a staff deci-
sion in accordance with §10.902 of this chapter (relating to the Appeals 
Process (§2306.0321; §2306.6715)). The appeal may include: 

(1) the best interests of the residents of the Development; 

(2) the impact the decision would have on other Develop-
ments in the Department's portfolio; 

(3) the source of the data used as the basis for the Devel-
opment Owner's appeal; 

(4) the rights of nonprofits under the ROFR; 

(5) any offers from an eligible nonprofit to purchase the 
Development; and 

(6) other factors as deemed relevant by the Executive Di-
rector. 

§10.408. Qualified Contract Requirements. 

(a) General. Pursuant to §42(h)(6) of the Code, after the end 
of the 14th year of the Compliance Period, the Development Owner 
of a Development utilizing Housing Tax Credits can request that the 
allocating agency find a buyer at the Qualified Contract Price. If a 
buyer cannot be located within one (1) year, the Extended Use Period 
will expire. This section provides the procedures for the submittal and 
review of Qualified Contract Request. 

(b) Eligibility. Development Owners who received an award 
of credits on or after January 1, 2002 are not eligible to request a Qual-

ified Contract prior to the thirty (30) year anniversary of the date the 
property was placed in service. (§2306.185) Unless otherwise stated in 
the LURA, Development Owners awarded credits prior to 2002 may 
submit a Qualified Contract Request at any time after the end of the 
year proceeding the last year of the Initial Affordability Period, fol-
lowing the Department's determination that the Development Owner is 
eligible. The Initial Affordability Period starts concurrently with the 
credit period, which begins at placement-in-service or is deferred until 
the beginning of the next tax year, if there is an election. Unless the 
Development Owner has elected an Initial Affordability Period longer 
than the Compliance Period, as described in the LURA, this can com-
mence at any time after the end of the 14th year of the Compliance 
Period. References in this section to actions which can occur after the 
14th year of the Compliance Period shall refer, as applicable, to the year 
preceding the last year of the Initial Affordability Period, if the Devel-
opment Owner elected an Initial Affordability Period longer than the 
Compliance Period. 

(1) If there are multiple buildings placed in service in dif-
ferent years, the end of the Initial Affordability Period will be based 
upon the date the last building placed in service. For example, if five 
buildings in the Development began their credit periods in 1990 and 

          one began in 1991, the 15th year would be 2005.

(2) If a Development received an allocation in multiple 
years, the end of the Initial Affordability Period will be based upon 
the last year of a multiple allocation. For example, if a Development 
received its first allocation in 1990 and a subsequent allocation and 
began the credit period in 1992, the 15th year would be 2006. 

(c) Preliminary Qualified Contract Request. All eligible De-
velopment Owners must file a Preliminary Qualified Contract Request. 

(1) In addition to determining the basic eligibility de-
scribed in subsection (b) of this section, the pre-request will be used 
to determine that: 

(A) the Property does not have any uncorrected issues 
of noncompliance outside the Corrective Action Period; 

(B) there is a Right of First Refusal (ROFR) connected 
to the Property that has been satisfied; (C) the Compliance Period has 
not been extended in the LURA and, if it has, the Development Owner 
is eligible to file a pre-request as described in paragraph (2) of this 
subsection; and 

(2) In order to assess the validity of the pre-request, the 
Development Owner must submit: 

(A) Preliminary Request Form; 

(B) Qualified Contract Pre-Request fee as outlined in 
§10.901 of this chapter (relating to Fee Schedule); 

(C) copy of all regulatory agreements or LURAs asso-
ciated with the property (non-TDHCA); 

(D) local code compliance report, TDHCA UPCS In-
spection Report, or HUD-certified REAC or UPCS inspection within 
the last twelve (12) months; and 

(E) a copy of the most recent property condition assess-
ment of the property consistent with Subchapter D of this chapter and 
in accordance with the requirement described in Texas Government 
Code, §2306.186(e). 

(3) The pre-request will not bind the Development Owner 
to submit a Request and does not start the One (1) Year Period (1YP). A 
review of the pre-request will be conducted by the Department within 
ninety (90) days of receipt of all documents and fees described in para-
graph (2) of this subsection. If the Department determines that this 
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stage is satisfied, a letter will be sent to the Development Owner stat-
ing that they are eligible to submit a Qualified Contract (QC) Request. 

(d) Qualified Contract Request. A Development Owner may 
file a QC Request anytime after written approval is received from the 
Department verifying that the Development Owner is eligible to submit 
the Request. 

(1) Documentation that must be submitted with a Request 
is outlined in subparagraphs (A) - (P) of this paragraph: 

(A) a completed application and certification; 

(B) the Qualified Contract price calculation worksheets 
completed by a Third-Party certified public accountant (CPA). The 
CPA shall certify that they have reviewed annual partnership tax re-
turns for all years of operation, loan documents for all secured debt, and 
partnership agreements. They shall also certify that they are not being 
compensated for the assignment based upon a predetermined outcome; 

(C) a thorough description of the Development, includ-
ing all amenities; 

(D) a description of all income, rental and other restric-
tions (non-TDHCA), if any, applicable to the operation of the Devel-
opment; 

(E) a current title report; 

(F) a current appraisal with the effective date within 
three months prior to the date of the QC Request and consistent with 
Subchapter D of this chapter (relating to Underwriting and Loan Pol-
icy); 

(G) a current Phase I Environmental Site Assessment 
(Phase II if necessary) with the effective date within six months of the 
date of the QC Request and consistent with Subchapter D of this chap-
ter; 

(H) a copy of the most recent property condition assess-
ment of the property, if different from the assessment submitted during 
the preliminary qualified contract request, consistent with Subchapter 
D of this chapter and in accordance with the requirement described in 
Texas Government Code, §2306.186(e); 

(I) a copy of the monthly operating statements for the 
Development for the most recent twelve (12) consecutive months; 

(J) the three most recent consecutive annual operating 
statements; 

(K) a detailed set of photographs of the development, 
including interior and exterior of representative units and buildings, 
and the property's grounds (including digital photographs that may be 
easily displayed on the Department's website); 

(L) a current and complete rent roll for the entire De-
velopment; 

(M) a certification that all tenants in the Development 
have been notified in writing of the request for a Qualified Contract. A 
copy of the letter used for the notification must also be included; 

(N) if any portion of the land or improvements is leased, 
copies of the leases; 

(O) the Qualified Contract Fee as identified in §10.901 
of this chapter; and 

(P) additional information deemed necessary by the De-
partment. 

(2) Unless otherwise directed by the Department pursuant 
to subsection (g) of this section, the Development Owner shall contract 

with a broker to market and sell the Property. The Department may, 
at its sole discretion, notify the Owner that the selected Broker is not 
approved by the Department. The fee for this service will be paid by 
the seller, not to exceed 6 percent of the QC Price. 

(3) Within ninety (90) days of the submission of a complete 
Request, the Department will notify the Development Owner in writing 
of the acceptance or rejection of the Development Owner's QC Price 
calculation. The Department will have one (1) year from the date of the 
acceptance letter to find a Qualified Purchaser and present a QC. The 
Department's rejection of the Development Owner's QC Price calcula-
tion will be processed in accordance with subsection (e) of this section 
and the 1YP will commence as provided therein. 

(e) Determination of Qualified Contract Price. The QC Price 
calculation is not the same as the Minimum Purchase Price calculation 
for the ROFR. The CPA contracted by the Development Owner will 
determine the QC Price in accordance with §42(h)(6)(F) of the Code 
taking the following into account: 

(1) distributions to the Development Owner of any and 
all cash flow, including incentive management fees and reserve bal-
ance distributions or future anticipated distributions, but excluding 
payments of any eligible deferred developer fee. These distributions 
can only be confirmed by a review of all prior year tax returns for the 
Development; 

(2) all equity contributions will be adjusted based upon the 
lesser of the consumer price index or 5 percent for each year, from the 
end of the year of the contribution to the end of year fourteen or the end 
of the year of the request for a QC Price if requested at the end of the 
year or the year prior if the request is made earlier than the last year of 
the month; and 

(3) these guidelines are subject to change based upon fu-
ture IRS Rulings and/or guidance on the determination of Development 
Owner distributions, equity contributions and/or any other element of 
the QC Price. 

(f) Appeal of Qualified Contract Price. The Department re-
serves the right, at any time, to request additional information to doc-
ument the QC Price calculation or other information submitted. If the 
documentation does not support the price indicated by the CPA hired 
by the Development Owner, the Department may engage its own CPA 
to perform a QC Price calculation and the cost of such service will 
be paid for by the Development Owner. If a Development Owner dis-
agrees with the QC Price calculated by the Department, a Development 
Owner may appeal in writing. A meeting will be arranged with repre-
sentatives of the Development Owner, the Department and the CPA 
contracted by the Department to attempt to resolve the discrepancy. 
The 1YP will not begin until the Department and Development Owner 
have agreed to the QC Price in writing. Further appeals can be submit-
ted in accordance with §10.902 of this title (relating to Appeals Process 
(§2306.0321; §2306.6715)). 

(g) Marketing of Property. By submitting a Request, the De-
elopment Owner grants the Department the authority to market the 
evelopment and provide Development information to interested par-
ies. Development information will consist of pictures of the Develop-
ent, location, amenities, number of Units, age of building, etc. Devel-
pment Owner contact information will also be provided to interested 
arties. The Development Owner is responsible for providing staff to 
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assist with site visits and inspections. Marketing of the Development 
will continue until such time that a Qualified Contract is presented or 
the 1YP has expired. Notwithstanding subsection (d)(2) of this sec-
tion, the Department reserves the right to contract directly with a Third 
Party in marketing the Development. Cost of such service, including 
a broker's fee not to exceed 6 percent, will be paid for by the existing 
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Development Owner. The Department must have continuous coopera-
tion from the Development Owner. Lack of cooperation will cause the 
process to cease and the Development Owner will be required to com-
ply with requirements of the LURA for the remainder of the Extended 
Use Period. A prospective purchaser must complete all requirements 
of an ownership transfer request and be approved by the Department 
prior to closing on the purchase. The Department will assess if the 
prospective purchaser is a Qualified Purchaser during the Ownership 
Transfer review process. Responsibilities of the Development Owner 
include but are not limited to the items described in paragraphs (1) -
(3) of this subsection. The Development Owner must: 

(1) allow access to the Property and tenant files; 

(2) keep the Department informed of potential purchasers; 
and 

(3) notify the Department of any offers to purchase. 

(h) Presentation of a Qualified Contract. If the Department 
finds a Qualified Purchaser willing to present an offer to purchase the 
property for an amount at or above the QC Price, the Development 
Owner may accept the offer and enter into a commercially reason-
able form of earnest money agreement or other contract of sale for 
the property and provide a reasonable time for necessary due diligence 
and closing of the purchase. If the Development Owner chooses not 
to accept the QC offer that the Department presents, the QC request 
will be closed and the possibility of terminating the Extended Use Pe-
riod through the Qualified Contract process is eliminated; the Property 
remains bound by the provisions of the LURA. If the Development 
Owner decides to sell the development for the QC Price pursuant to a 
QC, the consummation of such a sale is not required for the LURA to 
continue to bind the Development for the remainder of the Extended 
Use Period. 

(1) The Department will attempt to procure a QC only once 
during the Extended Use Period. If the transaction closes under the 
contract, the new Development Owner will be required to fulfill the re-
quirements of the LURA for the remainder of the Extended Use Period. 

(2) If the Department fails to present a QC before the end 
of the 1YP, the Department will file a release of the LURA and the 
Development will no longer be restricted to low-income requirements 
and compliance. However, in accordance with §42(h)(6)(E)(ii) of the 
Code, for a three (3) year period commencing on the termination of the 
Extended Use Period, the Development Owner may not evict or dis-
place tenants of Low-Income Units for reasons other than good cause 
and will not be permitted to increase rents beyond the maximum tax 
credit rents. Additionally, the Development Owner should submit to 
the Department a request to terminate the LURA and evidence, in the 
form of a signed certification and a copy of the letter, to be approved by 
the Department, that the tenants in the Development have been notified 
in writing that the LURA will be terminated and have been informed 
of their protections during the three (3) year time frame. 

(3) Prior to the Department filing a release of the LURA, 
the Development Owner must correct all instances of noncompliance 
at the Property. 

(i) Compliance Monitoring during Extended Use Period. For 
Developments that continue to be bound by the LURA and remain af-
fordable after the end of the Compliance Period, the Department will 
monitor in accordance with the Extended Use Period Compliance Pol-
icy in Subchapter F of this chapter (relating to Compliance Monitor-
ing). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404293 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

SUBCHAPTER F. COMPLIANCE 
MONITORING 
10 TAC §§10.601, 10.607, 10.609, 10.612 - 10.614, 10.618, 
10.620, 10.624 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes amendments to 10 TAC Chapter 10, 
Subchapter F, §10.601, concerning Compliance Monitoring 
Objectives; §10.607, concerning Reporting Requirements; 
§10.609, concerning Notices to the Department; §10.612, 
concerning Tenant File Requirements; §10.613, concerning 
Lease Requirements; §10.614, concerning Utility Allowances; 
§10.618, concerning Onsite Monitoring; §10.620, concerning 
Monitoring for Non-Profit Participation or HUB Participation; and 
§10.624, concerning Events of Noncompliance. The purpose 
for each amendment is described below. 

10 TAC §10.601, concerning Compliance Monitoring Objectives. 
The purpose of this amendment is to add the Section 811 PRA 
Program to the eligibly monitoring activities. 

10 TAC §10.607, concerning Reporting Requirements. The pur-
pose of this amendment is to align the date by which Owners 
must sign up to access the Compliance Monitoring and Tracking 
System (CMTS) with other programmatic deadlines and to bifur-
cate the financial reporting requirements, handled by the Asset 
Management Division, from the program reporting requirements 
handled by the Compliance Division. 

10 TAC §10.609, concerning Notices to the Department. The 
purpose of this amendment is to require owners to update the 
property name in CMTS when it changes and to use the name 
known to the public. Please note, only paragraph (5) is being 
amended, but the rule in its entirety is shown below for context. 

10 TAC §10.612, concerning Tenant File Requirements. The 
purpose of this amendment is to clarify when the annual data 
collection required in subsection (b)(1) is due and to remove the 
requirement to complete the Fair Housing Disclosure Notice pre-
scribed for in subsection (a)(4). 

10 TAC §10.613, concerning Lease Requirements. The purpose 
of this amendment is to remove the amenity notice described in 
subsection (k) and replace the requirement with a brochure that 
the Department will make available: A Tenant Rights and Re-
sources Guide for TDHCA Monitored Rental Properties. This 
brochure will also include information previously found in the 
Fair Housing Disclosure Notice. The brochure will be electronic 
and available for download on the Department's website and the 
Owner will be able to customize it with the required amenities 
and services. 

10 TAC §10.614, concerning Utility Allowances. The purpose 
of this amendment is to provide clarity and guidance regard-
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ing common mistakes identified in the utility allowance review 
process. 

10 TAC §10.618, concerning Onsite Monitoring. The purpose 
of this amendment is to clarify the monitoring schedule for HTC 
Developments that have completed the 15-year Federal Compli-
ance Period. 

10 TAC §10.620, concerning Monitoring for Non-Profit Participa-
tion or HUB Participation. The purpose of this amendment is to 
remove the requirement for an Owner to certify to compliance of 
the Non-Profit and/or HUB requirement in the Annual Owner's 
Compliance Report (AOCR). This information is no longer in-
cluded in the AOCR as it often was addressed incorrectly. Fur-
thermore, this provision is now being closely monitored at the 
time of an onsite review, which is a better tool for ensuring com-
pliance. Please note, only subsection (b) is being amended, but 
the rule in its entirety is shown below for context. 

10 TAC §10.624, concerning Events of Noncompliance. The 
purpose of this amendment is to add a finding of noncompli-
ance that can be assessed if the Owner fails to maintain accu-
rate and current information in CMTS. The Compliance Division 
and members of the public rely on this information and, without 
consequence, it is difficult to ensure owners maintain accurate 
records. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amended sec-
tions are in effect, enforcing or administering the amended sec-
tions do not have any foreseeable implications related to costs 
or revenues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the amended sections are 
in effect, the public benefit anticipated as a result of the amended 
sections will be improved compliance with federal and state re-
quirements. There will not be any additional new economic cost 
to individuals required to comply. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will not be any additional 
economic effect on small or micro-businesses based on these 
amendments. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014, through October 20, 2014 
to receive input on the proposed amendment. Written comments 
may be submitted to the Texas Department of Housing and Com-
munity Affairs, Stephanie Naquin, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941 or by fax to (512) 475-2330. 
ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTO-
BER 20, 2014. 

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The proposed amendments affect no other code, article, or 
statute. 

§10.601. Compliance Monitoring Objectives and Applicability. 

(a) (No change.) 

(b) This subchapter applies to the monitoring of affordable 
rental housing under the programs described in paragraphs (1) - (8) 
[(7)] of this subsection: 

(1) The Housing Tax Credit Program (HTC); 

(2) The HOME Investment Partnerships Program 
(HOME); 

(3) The Tax Exempt Bond Program (Bond); 

(4) The Housing Trust Fund Program (HTF); 

(5) The Tax Credit Assistance Program (TCAP); 

(6) The Tax Credit Exchange Program (Exchange); [and] 

(7) The Neighborhood Stabilization Program (NSP); and[.] 

(8) Section 811 Project Rental Assistance (PRA) Program. 

(c) - (e) (No change.) 

§10.607. Reporting Requirements. 

(a) The Department requires reports to be submitted electroni-
cally through the Department's web-based Compliance Monitoring and 
Tracking System (CMTS) and in the format prescribed by the Depart-
ment. The Electronic Compliance Reporting Filing Agreement and the 
Owner's Designation of Administrator of Accounts forms must be filed 
for: [no later than September 1st of the year following the award. The 
Department will provide general instruction regarding the electronic 
transfer of data.] 

(1) 9% Housing Tax Credit Developments - no later than 
the date prescribed in §10.402(g) of this chapter relating to the 10 Per-
cent Test; 

(2) 4% Housing Tax Credit Developments - no later than 
the date prescribed in §10.402(e) of this chapter (relating to Post Bond 
Closing Documentation Requirements); or 

(3) For all other multifamily developments, no later than 
September 1st of the year following the award. 

(b) Each Development is required to submit an Annual 
Owner's Compliance Report (AOCR). Depending on the Develop-
ment, some or all of the Report must be submitted. The first AOCR 
is due the second year following the award in accordance with the 
deadlines set out in subsection (e) [(d)] of this section. Example 
607(1): A Development was allocated Housing Tax Credits in July 
2011. The first report is due April 30, 2013, even if the Development 
has not yet commenced leasing activities. 

(c) The AOCR is comprised of four [five] parts: 

(1) Part A "Owner's Certification of Program Compliance." 
All Owners must annually certify compliance with applicable program 
requirements. The AOCR Part A shall include answers to all questions 
required by the U. S. Department of the Treasury to be addressed, in-
cluding those required by Treasury Regulation 1.42-5(b)(1) or the ap-
plicable program rules. HTC Developments during their Compliance 
Period will also be required to provide the contact information of the 
syndicator in the Annual Owner's Compliance Report; 

(2) Part B "Unit Status Report." All Developments must 
annually report and certify the information related to individual house-
hold income, rent, certification dates and other necessary data to ensure 
compliance with applicable program regulations. In addition, Owners 
are required to report on the race and ethnicity, family composition, 
age, use of rental assistance, disability status, and monthly rental pay-
ments of individuals and families applying for and receiving assistance 
or if the household elects not to disclose the information, such election; 

(3) Part C "Housing for Persons with Disabilities." The De-
partment is required to establish a system that requires Owners of state 
or federally assisted housing Developments with 20 or more housing 
Units to report information regarding housing Units designed for per-
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sons with disabilities. The certified answers to the questions on Part C 
satisfy this requirement; and, 

[(4) Part D "Owner's Financial Certification." Develop-
ments funded by the Department must annually provide and certify 
the data requested in the Owner's Financial Certification; and] 

(4) [(5)] Part D [E] "Form 8703." Tax exempt bond prop-
erties must file Form 8703 each calendar year of the qualified project 
period. The form is due to the IRS by March 31 after the close of the 
calendar year for which the certification is made. The Department re-
quires Tax Exempt Bond Development Owners to submit a copy of the 
filed Form 8703 for the preceding calendar year. 

(d) The owner is required to report certain financial informa-
tion to the Department electronically through CMTS. If supplemen-
tal information is required it must be uploaded to the Development's 
CMTS account. 

(1) Developments funded with Exchange or TCAP must 
also submit a "Quarterly Owner's Financial Certification" and these 
must be submitted in January, April, July, and October on the 10th day 
of the month. 

(2) Developments funded with Exchange or TCAP must 
also submit a "Quarterly Owner's Financial Certification" and these 
must be submitted in January, April, July, and October on the 10th day 
of the month. 

(e) [(d)] Parts A, B, C, and D [and E] of the Annual Owner's 
Compliance Report and the Annual Owner's Financial Certification 
must be provided to the Department no later than April 30th of each 
year, reporting data current as of December 31st of the previous year 
(the reporting year). 

(f) [(e)] Periodic Unit Status Reports. All Developments must 
submit a Quarterly Unit Status report to the Department through the 
Compliance Monitoring and Tracking System. Quarterly reports are 
due in January, April, July, and October on the 10th day of the month. 
The report must report occupancy as of the last day of the previous 
month for the reporting period. For example, the report due October 
10th should report occupancy as of September 30th of the preceding 
month. The first quarterly report is due on the first quarterly reporting 
date after leasing activity commences. 

(g) [(f)] Owners are encouraged to continuously maintain cur-
rent resident data in the Department's CMTS. Under certain circum-
stances, such as in the event of a natural disaster, the Department may 
alter the reporting schedule and require all Developments to provide 
current occupancy data through CMTS. 

(h) [(g)] All rental Developments funded or administered by 
the Department will be required to submit a current Unit Status Report 
prior to an onsite monitoring visit. 

(i) [(h)] Exchange developments must submit IRS Form(s) 
8609 with lines 7, 8(b), 9(b), 10(a), 10(c), and 10(d) completed thirty 
(30) days after the Department issues the executed form(s). If an Owner 
elects to group buildings together into one or more multiple building 
projects, the owner must attach a statement identifying the buildings 
in the project. An owner may request to change the election made on 
line 8(b) only once during the Compliance Period. The request will 
be treated as non-material amendment, subject to the fee described in 
§10.901 of this chapter (relating to Fee Schedule) and the process de-
scribed in §10.405 of this chapter (relating to Amendments and Exten-
sions). 

§10.609. Notices to the Department. 

If any of the events described in paragraphs (1) - (5) of this section 
occur, written notice must be provided to the Department within the 
respective timeframes: 

(1) - (4) (No change.) 

(5) Within ten (10) days of a change in the contact informa-
tion (including contact persons, physical addresses, mailing addresses, 
email addresses, [and/or] phone numbers, and/or the name of the prop-
erty as know by the public) for the Ownership entity, management com-
pany, and/or Development the Department's Compliance Monitoring 
and Tracking System must be updated. 

§10.612. Tenant File Requirements. 
(a) At the time of program designation as a low-income house-

hold, typically at initial occupancy, Owners must create and maintain 
a file that at a minimum contains: 

(1) A Department approved Income Certification form 
signed by all adults. At the time of program designation as a low-in-
come household, Owners must certify and document household 
income. In general, all low-income households must be certified prior 
to move in. The Department requires the use of the TDHCA Income 
Certification form, unless the property also participates in the Rural 
Development or a Project Based HUD Program, in which case, the 
other program's Income Certification form will be accepted; 

(2) Documentation to support the Income Certification 
form including, but not limited to, applications, first hand or third party 
verification of income and assets, and documentation of student status 
(if applicable). The Department permits Owners to use check stubs or 
other firsthand documentation of income and assets provided by the 
applicant or household in lieu of third party verification forms. It is 
not necessary to first attempt to obtain a third party verification form. 
Owners should scrutinize these documents to identify and address 
any obvious attempts at forgery, alteration, or generation of falsified 
documents; 

(3) A lease with all necessary addendums to ensure that 
compliance with applicable federal regulations and §10.613 of this 
chapter (relating to Lease Requirements).[; and] 

[(4) The Department's Fair Housing Disclosure Notice 
form. This notice must be presented to the household at the time of 
application for occupancy and must be executed no more than one 
hundred twenty (120) days prior to the effective date of the lease. This 
requirement pertains to all households taking initial occupancy of a 
low-income unit on a Development administered by the Department 
including households transferring within the same Development. If 
the household is not provided this notice prior to move in or transfer, 
the Department will consider the event corrected if the Fair Housing 
Disclosure Notice is provided to the household no more than one 
hundred twenty (120) days and no less than thirty (30) days prior to the 
date that the household is legally obligated to provide written notice 
of their intention to terminate or renew their current lease.] 

(b) Annually thereafter on the anniversary date of the house-
hold's move in or initial designation: 

(1) Throughout the Affordability Period, all Owners of 
Housing Tax Credit, TCAP and Exchange Developments must collect 
and maintain current data on each household that includes the number 
of household members, age, ethnicity, race, disability status, rental 
amounts and rental assistance (if any). This information can be 
collected on the Department's Annual Eligibility Certification form or 
the Income Certification form or HUD Income Certification form or 
USDA Income Certification form. Example 612(1): The household 
moved into the Project on May 15, 2013. The information must be 
collected within 120 days of May 15th every year thereafter. 
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(2) During the Compliance Period for all Housing Tax 
Credit, TCAP, and Exchange Developments and throughout the afford-
ability period for all Bond developments and HOME Developments 
committed funds after August 23, 2013, Owners must collect and 
maintain current student status data for each low-income household. 
This information must be collected within 120 days before the anniver-
sary of the effective date of the original student verification and[. This 
information] can be collected on the Department's Annual Eligibility 
Certification or the Department's Certification of Student Eligibility 
form or the Department's Income Certification form. Throughout the 
Compliance Period for HTC, TCAP, and Exchange developments, 
low-income households comprised entirely of full-time students must 
qualify for a HTC program exception, and supporting documentation 
must be maintained in the household's file. For Bond developments, if 
the household is not an eligible student household, it may be possible 
to re-designate the full-time student household to an Eligible Tenant 
(ET). For HOME Developments committed funds after August 23, 
2013, an individual does not qualify as a low-income or very low-in-
come family if the individual is a student who is not eligible to receive 
Section 8 assistance under 24 CFR §5.612. 

(3) The types of properties described in subparagraphs (A) 
- (D) of this paragraph are required to recertify annually the income 
of each low-income household using a Department approved Income 
Certification form and documentation to support the Income Certifica-
tion (see subsection (a)(1) - (2) of this section): 

(A) Mixed income Housing Tax Credit, TCAP and Ex-
change projects (as defined by line 8(b) of IRS Form(s) 8609 and ac-
companying statements, if any) that have not completed the fifteen (15) 
year Compliance Period; 

(B) All Bond developments with less than 100 percent 
of the units set aside for households with an income less than 50 percent 
or 60 percent of area median income. 

(C) HTF Developments with Market Rate units. 
However, HTF Developments with other Department administered 
programs will comply with the requirements of the other program. 
Example 612(2) [(1)]: If a Development is mixed income HTF and 
100 percent low-income HTC, all households must be certified at 
move in. Then, once a calendar year, the Owner must collect the data 
required by and in accordance with the paragraphs (1) and (2) of this 
subsection. 

(D) HOME Developments. Refer to subsection (c) of 
this section. 

(c) Ongoing tenant file requirements for HOME Develop-
ments: 

(1) HOME Developments must complete a recertification 
with verifications of each HOME assisted Unit every sixth year of the 
Development's affordability period. The recertification is due on the 
anniversary of the household's move-in date. For purposes of this sec-
tion the beginning of a HOME Development affordability period is the 
effective date on the first page of the HOME LURA. For example, a 
HOME Development with a LURA effective date of May 2001 will 
have the years of the affordability determined in Example 612(3) [(2)]: 

(A) Year 1: May 15, 2001 - May 14, 2002; 

(B) Year 2: May 15, 2002 - May 14, 2003; 

(C) Year 3: May 15, 2003 - May 14, 2004; 

(D) Year 4: May 15, 2004 - May 14, 2005; 

(E) Year 5: May 15, 2005 - May 14, 2006; 

(F) Year 6: May 15, 2006 - May 14, 2007; 

(G) Year 7: May 15, 2007 - May 14, 2008; 

(H) Year 8: May 15, 2008 - May 14, 2009; 

(I) Year 9: May 15, 2009 - May 14, 2010; 

(J) Year 10: May 15, 2010 - May 14, 2011; 

(K) Year 11: May 15, 2011 - May 14, 2012; and 

(L) Year 12: May 15, 2012 - May 14, 2013. 

(2) In the scenario described in paragraph (1) of this sub-
section, all households in HOME Units must be recertified with source 
documentation during the sixth and twelfth years or between May 15, 
2006, to May 14, 2007, and between May 15, 2012, and May 14, 2013. 

(3) In the intervening years the Development must collect 
a self certification by the effective date of the original Income Certifica-
tion from each household that is assisted with HOME funds, Example 
612(4) [(3)]: a household moved into a HOME unit on June 10, 2010, 
the household's self certification must be completed by June 10, 2011, 
and the household must be recertified with source documentation ef-
fective June 10, 2012. The Development must use the Department's 
HOME Program Recertification [Income Certification] form, unless 
the property also participates in the Rural Development or a project 
Based HUD program, in which case, the other program's Income Cer-
tification form will be accepted. If the household reports on their self 
certification that their annual income exceeds the current 80 percent 
applicable income limit or there is evidence that the household's writ-
ten statement failed to completely and accurately provide information 
about the household's characteristics and/or income, then an annual in-
come recertification with verifications is required. 

§10.613. Lease Requirements. 

(a) Eviction and/or termination of a lease. For HTC Develop-
ments, IRS Revenue Ruling 2004-82 prohibits the eviction or termina-
tion of tenancy of low-income households for other than good cause 
throughout the entire Affordability Period, and for three (3) years after 
termination of an extended low-income housing commitment. Owners 
executing or renewing leases after November 1, 2007, shall specifically 
state in the lease or in an addendum attached to the lease that evictions 
or terminations of tenancy for other than good cause are prohibited. 

(b) For HOME and NSP Developments, the HOME Final Rule 
(and as adopted by Texas NSP) prohibits Owners from evicting low-in-
come residents or refusing to renew a lease except for serious or re-
peated violations of the terms and conditions of the lease, for violations 
of applicable federal, state or local law, for completion of the tenancy 
period for transitional housing, or for other good cause. To terminate 
tenancy, the Owner must serve written notice to the tenant specifying 
the grounds for the action at least thirty (30) days before the termina-
tion of tenancy. Owners executing or renewing leases after November 
1, 2007, shall specifically state in the lease or in an addendum attached 
to the lease that evictions or non-renewal of leases for other than good 
cause are prohibited (24 CFR §92.253). Owners must also comply with 
all other lease requirements and prohibitions stated in 24 CFR §92.253. 

(c) Evictions and terminations of tenancy for other than good 
cause are prohibited. If a challenge to an eviction or termination of ten-
ancy is related to a reasonable accommodation as defined by §1.204 of 
this title (relating to Reasonable Accommodations), a violation of the 
provision found in subsection (g) of this section, or for Developments 
financed by Direct Loans Title 104(d) of the Housing and Community 
Development Act of 1974 or the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970, the Department upon 
the request of either party will provide an opinion if an Owner has good 
cause. Otherwise, the Department does not determine if an Owner has 
good cause or if a resident has violated the lease terms for other reasons. 
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Challenges for evictions or terminations of tenancy for other reasons 
must be made by a court of competent jurisdiction or an agreement of 
the parties in arbitration, and the Department will rely on that determi-
nation. 

[(c) The Department does not determine if an Owner has good 
cause or if a resident has violated the lease terms. If there is a challenge 
to a good cause eviction, that determination will be made by a court 
of competent jurisdiction or an agreement of the parties in arbitration. 
The Department will rely on the court decision or the agreement of the 
parties.] 

(d) HTC and Bond Developments must use a lease or lease 
addendum that requires households to report changes in student status. 

(e) Owners of HTC Developments are prohibited from lock-
ing out or threatening to lock out any Development resident, except 
by judicial process, unless the exclusion is necessary for the purpose 
of performing repairs or construction work, or in cases of emergency. 
Owners are further prohibited from seizing or threatening to seize the 
personal property of a resident except by judicial process unless the 
resident has abandoned the premises. These prohibitions must be in-
cluded in the lease or lease addendum. 

(f) For HOME and NSP Developments, properties that were 
initially built for occupancy prior to 1978 must include in their lease 
or lease addendum a Lead Warning Statement. To demonstrate com-
pliance, the Department will monitor that, all households at HOME 
and NSP Developments have signed the Disclosure of Information on 
Lead-Based Paint and/or Lead-Based Paint Hazards. (24 CFR §92.355 
and §570.487(c)) 

(g) All Owners shall comply with the lease requirements found 
in Section 601 of the Violence Against Women Reauthorization Act of 
2013 ("VAWA 2013"). In general, owners may not construe an inci-
dent of actual or threatened domestic violence, dating violence, sexual 
assault, or stalking as a serious or repeated violation of a lease term 
by the victim or threatened victim or as good cause for terminating 
tenancy. However, in accordance with VAWA 2013, owners may bi-
furcate a lease to terminate the tenancy of an individual who is a tenant 
or lawful occupant and engages in criminal activity directly relating to 
domestic violence, dating violence, sexual assault, or stalking against 
another lawful occupant living in the unit or other affiliated individual 
as defined in the VAWA 2013. 

(h) Leasing of HOME units by organizations that, in turn, rent 
those units to individuals is not permissible for HOME developments 
committed funding after August 23, 2013. 

(i) Housing Tax Credit units leased to an organization through 
a supportive housing program where the owner receives a rental pay-
ment for the unit regardless of physical occupancy will be found out 
of compliance if the unit remains vacant for over 60 [30] days. The 
unit will be found out of compliance under the finding "Violation of 
the Unit Vacancy Rule." 

(j) It is a Development Owner's responsibility at all times to 
know what it has agreed to provide by way of common amenities, unit 
amenities, and services. 

(k) A Development Owner shall provide each household, dur-
ing the application process and upon a subsequent change to the items 
described in paragraph (2) of this subsection, the brochure made avail-
able by the Department, A Tenant Rights and Resources Guide for TD-
HCA Monitored Rental Properties, which includes: 

(1) Information about Fair Housing and tenant choice; 

(2) Information regarding common amenities, unit ameni-
ties, and services; and, 

(3) A certification that a representative of the household 
must sign prior to, but no more than 120 days prior to, the initial lease 
execution acknowledging receipt of this brochure. 

(4) In the event this brochure is not provided timely or the 
household does not certify to receipt of the brochure, correction will be 
achieved by providing the household with the brochure and receiving 
a signed certification that it was received. 

[(k) A Development Owner shall provide each household, at 
the time of execution of an initial lease and whenever there is a sub-
sequent change in common amenities, unit amenities, or required ser-
vices, a notice describing those amenities and services.] 

[(l) The notice required under subsection (k) of this section 
must also contain the following:] 

[(1) "The Texas Department of Housing and Community 
Affairs (the "Department") is responsible for monitoring this Develop-
ment for compliance with any land use restriction agreement setting 
forth required common amenities, unit amenities, or services in con-
nection with programs administered by the Department."; and] 

[(2) The Department contact information including the 
mailing address, website and toll free phone number.] 

§10.614. Utility Allowances. 
(a) The Department will monitor to determine if Develop-

ments comply with published rent limits which include an allowance 
for tenant paid utilities. For HTC, TCAP, and Exchange buildings, 
if the residents pay utilities directly to the Owner of the building or 
to a third party billing company and the amount of the bill is based 
on an allocation method or "Ratio Utility Billing System" (RUBS), 
this monthly amount will be considered a mandatory fee. For HTC, 
TCAP, and Exchange buildings, if the residents pay utilities directly 
to the Owner of the building or to a third party billing company, and 
the amount of the bill is based on the tenant's actual consumption, 
Owners may account for the utility in an allowance. The rent, plus 
all mandatory fees, plus an allowance for those utilities paid by the 
resident directly to a utility provider, must be less than or equal to the 
allowable limit. For HOME, Bond, HTF, and NSP buildings, Owners 
may account for utilities paid directly to the Owner or to a third 
party billing company in their utility allowance. Where residents are 
responsible for some or all of the utilities--other than telephone, cable, 
and internet--Development Owners must use a utility allowance that 
complies with both this section and the applicable program regulations. 

(b) An Owner may not change utility allowance methods, [or] 
start or stop charging residents for a utility without prior written ap-
proval from the Department. Example 614(1): A Housing Tax Credit 
Development has been paying for water and sewer since the begin-
ning of the Compliance Period. In year 8, the Owner decides to re-
quire residents to pay for water and sewer. Prior written approval from 
the Department is required. Any such request must include the Utility 
Allowance Questionnaire found on the Department's website and sup-
porting documentation. The Department will respond by approving or 
denying within ninety (90) days of the date on which the party making 
the request has completed the questionnaire and provided all required 
supporting documentation and responded to any Department requests 
for clarification or additional information. 

(c) Rural Housing Services (RHS) buildings or buildings with 
RHS assisted tenants. The applicable utility allowance for the Develop-
ment will be determined under the method prescribed by the RHS (or 
successor agency). No other utility method described in this section 
can be used by RHS buildings or buildings with RHS assisted tenants. 

(d) HUD-Regulated buildings layered with any Department 
program. If neither the building nor any tenant in the building re-
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ceives RHS rental assistance payments, and the rents and the utility al-
lowances of the building are reviewed by HUD (HUD-regulated build-
ing), the applicable utility allowance for all rent restricted Units in 
the building is the applicable HUD utility allowance. No other utility 
method described in this section can be used by HUD-regulated build-
ings. 

(e) HOME units at HOME developments committed funds af-
ter August 23, 2013 must use the HUD Utility Schedule Model. The 
utility allowance will be calculated by the Department on an annual 
basis and provided to the Owner with a deadline for implementation. 

(f) Other Buildings. For all other rent-restricted Units, Devel-
opment Owners must use one of the methods described in paragraphs 
(1) - (5) of this subsection: 

(1) The utility allowance established by the applicable Pub-
lic Housing Authority (PHA) for the Section 8 Existing Housing Pro-
gram. The Department will utilize Texas Local Government Code, 
Chapter 392 to determine which PHA is the most applicable to the De-
velopment. 

(A) If the PHA publishes different schedules based on 
building type, the Owner is responsible for implementing the correct 
schedule based on the Development's building type(s). Example 
614(2): The applicable PHA publishes a separate utility allowance 
schedule for Apartments (5+ units), one for Duplex/Townhomes and 
another for Single Family Homes. The Development consist of twenty 
buildings, ten of which are Apartments (5+ units) and the other ten 
buildings are Duplexes. The Owner must use the correct schedule for 
each building type. 

(B) In the event the PHA publishes a utility allowance 
schedule specifically for energy efficient units, and the Owner desires 
to use such a schedule, the Owner must demonstrate that the building(s) 
meet the housing authority's specifications for energy efficiency once 
every five (5) years. 

(C) If the applicable PHA allowance lists flat fees for 
any utility, those flat fees must be included in the calculation of the 
utility allowance if the resident is responsible for that utility. 

(D) If the individual components of a utility allowance 
are not in whole number format, the correct way to calculate the to-
tal allowance is to add each amount and then round the total to the 
next whole dollar. Example 614(3): Electric cooking is $8.63, Elec-
tric Heating is $5.27, Other Electric is $24.39, Water and Sewer is $15. 
The utility allowance in this example is $54.00. 

(E) [(D)] If an Owner chooses to implement a method-
ology as described in paragraph (2), (3), (4), or (5) of this subsection, 
for Units occupied by Section 8 voucher holders, the utility allowance 
remains the applicable PHA utility allowance established by the PHA 
from which the household's voucher is received. 

(F) [(E)] In general, if the property is located in an area 
that does not have a municipal, county, or regional housing authority 
that publishes a utility allowance schedule for the Section 8 Existing 
Housing Program, Owners must select an alternative methodology. In 
the event the property is located in an area without a clear municipal or 
county housing authority the Department may permit the use of another 
housing authority's utility allowance schedule on a case by case basis, 
unless other conflicting guidance is received from the IRS or HUD. It 
is the sole responsibility of the Owner to provide the Department with 
specific rationale to support the request. Prior approval from the De-
partment is required and the owner must obtain approval on an annual 
basis. 

(2) A written estimate from a local utility provider. If there 
are multiple utility companies that service the Development, the local 
provider must be a residential utility company that offers service to the 
residents of the Development requesting the methodology. The De-
partment will use the Texas Electric Choice website: http://www.pow-
ertochoose.org/ to verify the availability of service. If the utility com-
pany is not listed as a provider in the Development's ZIP code, the re-
quest will be denied. Additionally, the estimate must be signed by the 
utility provider representative and specifically include all "component 
charges" for providing the utility service. Receipt of the information 
from the utility provider begins the ninety (90) day period after which 
the new utility allowance must be used to compute gross rent; 

(3) The HUD Utility Schedule Model. A utility estimate 
can be calculated by using the "HUD Utility Schedule Model" that can 
be found at http://www.huduser.org/portal/resources/utilmodel.html 
(or successor Uniform Resource Locator). Each item on the schedule 
must be displayed out to two decimal places. The total allowance must 
be rounded up to the next whole dollar amount. The rates used must be 
no older than the rates in effect sixty (60) days prior to the beginning 
of the ninety (90) day period in which the Owner intends to implement 
the allowance. For Owners calculating a utility allowance under this 
methodology, the model, along with all back-up documentation used 
in the model, must be submitted to the Department[, on a Compact 
Disc or flash drive,] within the timeline described in subsection (h) of 
this section. The date entered as the "Form Date" on the "Location" 
tab of the spreadsheet will be the date used to begin the ninety (90) day 
period after which the new utility allowance must be used to compute 
gross rent; 

(4) An Energy Consumption Model. The utility consump-
tion estimate must be calculated by a properly licensed mechanical 
engineer or an individual holding a valid Residential Energy Service 
Network (RESNET) or Certified Energy Manager (CEM) certification. 
The individual must not be related to the Owner within the meaning 
of §267(b) or §707(b) of the Code. The utility consumption estimate 
must, at minimum, take into consideration specific factors that include, 
but are not limited to, Unit size, building orientation, design and ma-
terials, mechanical systems, appliances, and characteristics of building 
location. Use of the Energy Consumption Model is limited to the build-
ing's consumption data for the twelve (12) month period ending no ear-
lier than sixty (60) days prior to the beginning of the ninety (90) day pe-
riod and utility rates used must be no older than the rates in place sixty 
(60) days prior to the beginning of the ninety (90) day period. In the 
case of a newly constructed or renovated building with less than twelve 
(12) months of consumption data, the qualified professional may use 
consumption data for the twelve (12) month period from units of sim-
ilar size and construction in the geographic area in which the building 
containing the units is located. The ninety (90) day period after which 
the new utility allowance must be used to compute gross rent will begin 
sixty (60) days after the end on the last month of the twelve (12) month 
period for which data was used to compute the estimate; and 

(5) An allowance based upon an average of the actual use 
of similarly constructed and sized Units in the building using actual 
utility usage data and rates, provided that the Development Owner has 
the written permission of the Department. This methodology is referred 
to as the "Actual Use Method." 

(g) For a Development Owner to use the Actual Use Method 
they must: 

(1) Provide a minimum sample size of usage data for at 
least 5 Continuously Occupied Units of each Unit Type or 20 per-
cent of each Unit Type whichever is greater. Example 614(4)[(3)]: 
A Development has 20 three bedroom/one bath Units, and 80 three 
bedroom/two bath Units. Each bedroom/bathroom equivalent Unit is 
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within 120 square feet of the same floor area. Data must be supplied 
for at least five of the three bedroom/one bath Units, and sixteen of the 
three bedroom/two bath Units. If there are less than five Units of any 
Unit Type, data for 100 percent of the Unit Type must be provided; 

(2) Scan the information in subparagraphs (A) - (E) of this 
paragraph [onto a CD] and submit it to the Department no later than 
the beginning of the ninety (90) day period after which the Owner in-
tends to implement the allowance, reflecting data no older than sixty 
(60) days prior to the ninety (90) day implementation period. Exam-
ple 614(5)[(4)]: The utility provider releases the information regarding 
electric usage at Westover Townhomes on February 5, 2010. The data 
provided is from February 1, 2009, through January 31, 2010. The 
Owner must submit the information to the Department no later than 
March 31, 2010, for the information to be valid; 

(A) An Excel spreadsheet listing each Unit for which 
data was obtained to meet the minimum sample size requirement of a 
Unit Type, the number of bedrooms, bathrooms and square footage for 
each Unit, the household's move-in date, the actual kilowatt usage for 
each month of the twelve (12) month period for each Unit for which 
data was obtained, and the rates in place at the time of the submission; 

(B) A copy of the request to the utility provider (or 
billing entity for the utility provider) to provide usage data; 

(C) All documentation obtained from the utility 
provider (or billing entity for the utility provider) and/or copies of 
actual utility bills gathered from the residents, including all usage data 
not needed to meet the minimum sample size requirement and any 
written correspondence from the utility provider; 

(D) The rent roll showing occupancy as of the end of the 
month for the month in which the data was requested from the utility 
provider; and 

(E) Documentation of the current utility allowance used 
by the Development. 

(3) Upon receipt of the required information, the Depart-
ment will determine if the Development Owner has provided the mini-
mum information necessary to calculate an allowance using the Actual 
Use Method. If so, the Department shall calculate the utility allowance 
for each bedroom size using the guidelines described in subparagraphs 
(A) - (E) of this paragraph; 

(A) If data is obtained for more than 20 percent of all 
units or there are more than 5 of a Unit Type, all data will be used to 
calculate the allowance; 

(B) If more than twelve (12) months of data is provided 
for any Unit, only the data for the most current twelve (12) months will 
be averaged; 

(C) The allowance will be calculated by multiplying the 
average units of measure for the applicable utility (i.e., kilowatts over 
the last twelve (12) months by the current rate) for all Unit Types within 
that bedroom size. For example, if sufficient data is supplied for 18 two 
bedroom/one bath Units, and 12 two bedroom/two bath Units, the data 
for all 30 Units will be averaged to calculate the allowance for all two 
bedroom Units; 

(D) The allowance will be rounded up to the next whole 
dollar amount. If allowances are calculated for different utilities, each 
utility's allowance will be rounded up to the next whole dollar amount 
and then added together for the total allowance; and 

(E) If the data submitted indicates zero usage for any 
month, the data for that Unit will not be used to calculate the Utility 
Allowance. 

(4) The Department will complete its evaluation and cal-
culation within forty-five (45) days of receipt of all the information 
requested in paragraph (2) of this subsection; 

(5) Receipt of approval from the Department will begin the 
ninety (90) day period after which the new utility allowance must be 
used to compute gross rent; and 

(6) For newly constructed Developments or Developments 
that have Units which have not been continuously occupied, the De-
partment, on a case by case basis, may use consumption data for Units 
of similar size and construction in the geographic area to calculate the 
utility allowance. 

(h) Effective dates. If the Owner uses the methodologies as 
described in subsection (c), (d), or (f)(1) of this section, any changes 
to the allowance can be implemented immediately, but must be im-
plemented for rent due at least ninety (90) days after the change. For 
methodologies as described in subsection (f)(2) - (5) of this section, the 
allowance cannot be implemented until the estimate is submitted to the 
Department and is made available to the residents by posting in a com-
mon area of the leasing office at the Development. This action must 
be taken by the beginning of the ninety (90) day period in which the 
Owner intends to implement the utility allowance. If the Owner fails 
to post the notice to the residents and submit the request to the Depart-
ment by the beginning of the 90 day period, the Department's approval 
or denial will be delayed for up to 90 days after Department notifica-
tion. Example 614(6): The Owner has chosen to calculate the electric 
portion of the utility allowance using the written local estimate. The 
annual letter is dated July 5, 2014, and the notice to the residents was 
posted in the leasing office on July 5, 2014. However, the Owner failed 
to submit the request to the Department for review until September 15, 
2014. Although the Notice to the Residents was dated the date of the 
letter from the utility provider, the Department was not provided the 
full 90 days for review. As a result, the allowance cannot be imple-
mented by the owner until approved by the Department. 

(i) Requirements for Annual Review. 

(1) RHS and HUD-Regulated Buildings. Owners must 
demonstrate that the utility allowance has been reviewed annually and 
in accordance with the RHS or HUD regulations. 

(2) Buildings using the PHA Allowance. Owners are re-
sponsible for periodically determining if the applicable PHA released 
an updated schedule to ensure timely implementation. When the al-
lowance changes or a new allowance is made available by the PHA, 
it can be implemented immediately, but must be implemented for rent 
due ninety (90) days after the change. 

(3) HOME Developments committed funds after August 
23, 2013. On an annual basis, the Department will calculate the util-
ity allowance using the HUD Utility Schedule Model or other methods 
allowed in accordance with HUD guidance. 

(4) Written Local Estimate, HUD Utility Model Schedule 
and Energy Consumption Model. Owners must update the allowance 
once a calendar year. The update and all back up documentation re-
quired by the method must be submitted to the Department no later than 
October 1st of each year However, Owners are encouraged to submit 
prior to the deadline to ensure the Department has time to review. At 
the same time the update is submitted to the Department, the Owner 
must post the utility allowance estimate in a common area of the leas-
ing office at the Development. The Department will review the request 
for compliance with all applicable requirements and reasonableness. 
If, in comparison to other approved utility allowances for properties of 
similar size, construction and population in the same geographic area, 
the allowance does not appear reasonable or appears understated, the 
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Department may require additional support and/or deny the request. If 
approved, changes to the allowance can be implemented ninety (90) 
days after the request was submitted to the Department and provided 
to the residents. 

(5) Actual Use Method. Owners must update the 
allowance once a calendar year. The update and all back up documen-
tation required by the method must be submitted to the Department no 
later than August 1st of each year. However, Owners are encouraged 
to submit prior to the deadline to ensure the Department has time to 
review. 

(j) Combining Methodologies. With the exception of HUD 
regulated buildings, HOME units at HOME Developments committed 
funds after August 23, 2013 and RHS buildings, Owners may com-
bine any methodology described in this section for each utility service 
type paid directly by the resident and not by or through the Owner of 
the building (electric, gas, etc.). For example, if residents are respon-
sible for electricity and gas, an Owner may use the appropriate PHA 
allowance to determine the gas portion of the allowance and use the 
Actual Use Method to determine the electric portion of the allowance. 

(k) Increases in Utility Allowances for Developments with 
HOME or NSP funds. Unless otherwise instructed by HUD, the De-
partment will permit owners to implement changes in utility allowance 
in the same manner as Housing Tax Credit (HTC) Developments. 

(l) The Owner shall maintain and make available for inspec-
tion by the tenant, the data, underlying assumptions and methodology 
that was used to calculate the allowance. Records shall be made avail-
able at the resident manager's office during reasonable business hours 
or, if there is no resident manager, at the dwelling Unit of the tenant at 
the convenience of both the Owner and tenant. 

(m) If Owners want to utilize the HUD Utility Schedule 
Model, the Written Local Estimate or the Energy Consumption Model 
to establish the initial utility allowance for the Development, no more 
than one hundred eighty (180) days and no less than ninety (90) days 
prior to the commencement of leasing activities, the Owner must 
submit utility allowance documentation for Department approval. 
This subsection does not preclude an Owner from changing to one 
of these methods after commencement of leasing in accordance with 
subsection (b) of this section. 

(n) The Department reserves the right to outsource to a third 
party the review and approval of all or any utility allowance requests to 
use the Energy Consumption Model or when review requires the use of 
expertise outside the resources of the Department. In accordance with 
Treasury Regulation §1.42-10(c) any costs associated with the review 
and approval shall be paid by the Owner. 

(o) All requests described in this subsection must be uploaded 
directly to the Development's CMTS account using the "Utility Al-
lowance Documents" in the type field. 

§10.618. Onsite Monitoring. 

(a) The Department may perform an onsite monitoring review 
of any low-income Development, and review and photocopy all docu-
ments and records supporting compliance with Departmental programs 
through the end of the Compliance Period or the end of the period 
covered by the LURA, whichever is later. The Development Owner 
shall permit the Department access to the Development premises and 
records. 

(b) The Department will perform onsite monitoring reviews of 
each low-income Development. The Department will conduct: 

(1) The first review of HTC, Exchange, and TCAP Devel-
opments by the end of the second calendar year following the year the 
last building in the Development is placed in service; 

(2) The first review of all Developments, other than those 
described in subsection (b)(1) of this section, as leasing commences; 

(3) During the Federal Compliance Period subsequent 
[Subsequent] reviews will be conducted at least once every three (3) 
years [during the Affordability Period]; 

(4) After the Federal Compliance Period, developments 
will be monitored in accordance with §10.623 of this chapter (relating 
to Monitoring Procedures for Housing Tax Credit Properties After the 
Compliance Period); 

(5) [(4)] A physical inspection of the Development includ-
ing the exterior of the Development, Development amenities, and an 
interior inspection of a sample of Units; 

(6) [(5)] Limited reviews of physical conditions, including 
follow-up inspections to verify completion of reported corrective ac-
tion, may be conducted without prior notice (unless access to tenant 
units is required, in which case at least forty-eight (48) hours notice 
will be provided); and 

(7) [(6)] Reviews, meetings, and other appropriate activity 
in response to complaints or investigations. 

(c) The Department will perform onsite file reviews and mon-
itor: 

(1) Low-income resident files in each Development, and 
review the Income Certifications; 

(2) The documentation the Development Owner has 
received to support the certifications; 

(3) The rent records; and 

(4) Any additional aspects of the Development or its oper-
ation that the Department deems necessary or appropriate. 

(d) At times other than onsite reviews, the Department may 
request for review, in a format designated by the Department, infor-
mation on tenant income and rent for each Low-Income Unit and may 
require a Development Owner to submit copies of the tenant files, in-
cluding copies of the Income Certification, the documentation the De-
velopment Owner has received to support that certification, and the rent 
record for any low-income tenant. 

(e) The Department will select the Low-Income Units and ten-
ant records that are to be inspected and reviewed. Original records are 
required for review. The Department will not give Development Own-
ers advance notice that a particular Unit, tenant record, or a particular 
year will be inspected or reviewed. However, the Department will give 
reasonable notice to the Development Owner that an onsite inspection 
or a tenant record review will occur so the Development Owner may 
notify tenants of the inspection or assemble original tenant records for 
review. If a credible complaint of fraud or other egregious alleged or 
suspected noncompliance is received, the Department reserves the right 
to conduct unannounced onsite monitoring visits. 

§10.620. Monitoring for Non-Profit Participation or HUB Participa-
tion. 

(a) (No change.) 

(b) If an Owner wishes to change the participating non-profit 
or HUB, prior written approval from the Department is necessary. [The 
Annual Owner's Compliance Report also requires Owners to certify to 
compliance with this requirement.] In addition, the IRS will be notified 
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♦ ♦ ♦ 

♦ ♦ ♦ 

if the non-profit is not materially participating on a HTC Development 
during the Compliance Period. 

(c) (No change.) 

§10.624. Events of Noncompliance. 

Figure: 10 TAC §10.624 lists events for which a multifamily rental de-
velopment may be found to be in noncompliance for compliance mon-
itoring purposes. This list is not an exclusive list of events and issues 
for which an Owner may be subject to an administrative penalty, de-
barment or other enforcement action. The first column of the chart 
identifies the noncompliance event. The second column indicates to 
which program(s) the noncompliance event applies. The last column 
indicates if the issue is reportable on IRS Form 8823 for HTC Devel-
opments. 
Figure: 10 TAC §10.624 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 5, 

2014. 
TRD-201404242 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §10.610, §10.617 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs (the 
"Department") proposes the repeal of 10 TAC Chapter 10, Sub-
chapter F, §10.610, concerning Tenant Selection Criteria, and 
§10.617, concerning Affirmative Marketing Requirements. This 
repeal is being proposed concurrently with the proposal of new 
§10.610, concerning Tenant Selection Criteria, and §10.617, 
concerning Affirmative Marketing Requirements, which will 
improve compliance with federal Fair Housing requirements. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal is in 
effect, enforcing or administering the repeal does not have any 
foreseeable implications related to costs or revenues of the state 
or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, 
there will be no change in the public benefit anticipated as a 
result of the repeal. There will be no economic impact to any 
individuals required to comply with the repeal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held September 19, 2014, through October 20, 
2014 to receive input on the proposed amendment. Written 

comments may be submitted to the Texas Department of Hous-
ing and Community Affairs, Laura DeBellas, Rule Comments, 
P.O. Box 13941, Austin, Texas 78711-3941 or by fax to (512) 
936-7366. ALL COMMENTS MUST BE RECEIVED BY 5:00 
P.M. OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The proposed repeal affects no other code, article, or statute. 

§10.610. Tenant Selection Criteria. 

§10.617. Affirmative Marketing Requirements. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404291 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §10.610, §10.617 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Subchapter 
F, §10.610, concerning Tenant Selection Criteria, and §10.617, 
concerning Affirmative Marketing Requirements. The purpose 
of these new sections is to clarify and improve compliance re-
quirements with federal Fair Housing laws. The repeal of ex-
isting §10.610 and §10.617 is proposed concurrently with this 
proposal. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new sections 
are in effect, enforcing or administering the new sections does 
not have any foreseeable implications related to costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new sections are 
in effect, the public benefit anticipated as a result of the new 
sections will be improved compliance with affordable housing 
program administered by the Department. Many of the require-
ments reflected in the proposed rules are already required of 
owners under federal law and are not anticipated to increase 
costs to owners or the state. While owners would be required to 
prepare updates to affirmative marketing plans more frequently 
than under the existing rules, the provision of additional tools for 
use in the preparation of such plans and objective criteria for the 
preparation of such plans are expected to offset any additional 
costs. The data used for the creation of these tools is already 
being used by the Department to comply with existing Federal 
requirements and is not expected to increase costs to the De-
partment. The proposed tenant selection rules contain several 
updates that are already requirements under federal law and are 
therefore not expected to produce additional costs to owners as 
compared to the existing rules. Other updates codify standards 
that are existing practice for the majority of owners and, except 
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in limited instances, the proposed rules are not expected to re-
sult in additional costs to owners. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. 
Many of the requirements reflected in the proposed rules are 
already required of owners under federal law and are not 
anticipated to increase costs to owners or the state. While 
owners would be required to prepare updates to affirmative 
marketing plans more frequently than under the existing rules, 
the provision of additional tools for use in the preparation of 
such plans and objective criteria for the preparation of such 
plans are expected to offset any additional costs. The data 
used for the creation of these tools is already being used by 
the Department to comply with existing Federal requirements 
and is not expected to increase costs to the Department. The 
proposed tenant selection rules contain several updates that are 
already requirements under federal law and are therefore not 
expected to produce additional costs to owners as compared 
to the existing rules. Other updates codify standards that are 
existing practice for the majority of owners and, except in limited 
instances, the proposed rules are not expected to result in 
additional costs to owners. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014, through October 20, 2014 
to receive input on the proposed amendment. Written comments 
may be submitted by mail to the Texas Department of Hous-
ing and Community Affairs, Laura DeBellas, Rule Comments, 
P.O. Box 13941, Austin, Texas 78711-3941 or by fax to (512) 
936-7366. ALL COMMENTS MUST BE RECEIVED BY 5:00 
P.M. OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The proposed new sections affect no other code, article, or 
statute. 

§10.610. Tenant Selection Criteria. 
(a) Owners must maintain written tenant selection criteria that 

includes, at a minimum, the following information: 

(1) Tenant eligibility requirements that determine an appli-
cant's basic eligibility for the property, including any lawful resident 
preferences, restrictions, and requirements; 

(2) Procedures the Development uses in taking applica-
tions and opening, closing, and selecting applicants from the waitlist, 
including but not limited to how preferences are applied and proce-
dures for prioritizing applicants needing accessible units in accordance 
with 24 CFR 8.27 and considering applicants covered by the Violence 
Against Women Reauthorization Act of 2013; 

(3) Applicant screening criteria including what is screened, 
by whom, and what scores or findings would result in ineligibility; 

(4) The manner by which rejections of applications will be 
handled, including timeframes and appeal procedures, if any; 

(5) Occupancy standards; and 

(6) Unit transfer policies. 

(b) The criteria cannot: 

(1) Include residency preferences unless preferences are 
due to exceptional circumstances approved by TDHCA prior to initial 
lease up or at application or the property receives Federal assistance 
and has received written approval from HUD or USDA for such 
preference; 

(2) Exclude an individual or family from admission to the 
Development solely because the household participates in the HOME 
Tenant Based Rental Assistance Program, the housing choice voucher 
program under Section 8, United States Housing Act of 1937 (42 
U.S.C. §1-437), Section 811 PRA Program, or other federal, state, or 
local government rental assistance program; 

(3) Use a financial or minimum income standard for a 
household participating in a voucher program that requires the house-
hold to have a monthly income of more than 2.5 times the household's 
share of the total monthly rent amount. However, if a family's share of 
the rent is $50 or less, Owners may require a minimum annual income 
of $2,500; 

(4) Exclude a household with person(s) with disabilities 
from admission to the Development because an accessible unit is not 
currently available or require a household to rent a unit that has already 
been made accessible; 

(5) Require a household to provide specific medical or dis-
ability information other than the disability verification that may be 
requested to verify eligibility for reasonable accommodation or special 
needs set aside programs; 

(6) In accordance with the Violence Against Women Reau-
thorization Act of 2013, deny admission on the basis that the applicant 
has been a victim of domestic violence, dating violence, sexual assault, 
or stalking; 

(7) Prioritize households not residing in the Development 
over those already residing at the Development in instances in which 
an existing tenant household is seeking a unit with a lower income 
restriction than the unit in which they currently reside. (Example: A 
household residing in a 60% AMI unit is income qualified for a 50% 
AMI unit and wishes to be placed on the waiting list for a 50% AMI 
unit. The household should be entered on the waitlist using the same 
process as households not currently residing in the Development.); and 

(8) Require fewer than 2 persons per bedroom for each 
rental unit unless otherwise directed by local building code or safety 
regulations; and 

(9) Be applied retroactively except under circumstances in 
which prior criteria violate federal or state law; tenants who already 
reside in the development at the time new or revised leasing criteria 
are applied and who are otherwise in good standing under the lease 
must not receive notices of non-renewal based solely on their failure to 
meet the new or revised criteria. 

(c) The criteria must: 

(1) Avoid the use of vague terms such as "elderly," "bad 
credit," "negative rental history," "poor housekeeping," or "criminal 
history" unless terms are clearly defined within the criteria made avail-
able to applicants; 

(2) Provide that the Development will comply with state 
and federal fair housing and antidiscrimination laws, including but not 
limited to consideration of reasonable accommodations requested to 
complete the application process as identified in Chapter 1, Subchapter 
B of this title; 

(3) Provide that reasonable accommodations in the form of 
waivers of tenant eligibility may be considered where convictions or 
prior tenancy references can be attributed to a disability or to domestic 
violence perpetrated against the applicant; if additional mitigating fac-
tors will be considered, include how such decisions will be made and 
what must be provided for consideration; 
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(4) Provide that screening criteria will be applied uni-
formly and in a manner consistent with all applicable law, including 
the Texas and Federal Fair Housing Acts, the Federal Fair Credit 
Reporting Act, program guidelines, and the Department's rules; 

(5) Be reasonably related to program eligibility and the ap-
plicant's ability to perform obligations under the lease; 

(6) For all elderly Developments, list specific age require-
ments and demonstrate a commitment to operate the Development as 
Housing for Older Persons as directed under the Housing for Older Per-
sons Act of 1995 as amended; 

(7) Provide that specific animal, breed, number, weight re-
strictions, pet rules, and pet deposits will not apply to households hav-
ing a qualified service/assistance animal(s); and 

(8) Provide an effective date for the tenant selection crite-
ria. Any amendments to the criteria require a new effective date. 

(d) Owners of all multifamily developments must also: 

(1) Maintain a written waiting list. 

(A) The waitlist must be managed as described in the 
Tenant Selection Criteria; 

(B) The waitlist must include a log of all applicants that 
completed the application process, including any household and de-
mographic information that is typically collected, voucher status, and 
information pertaining to the specific reasons for which any applicant 
was denied. The log must be made available to the Department upon 
request; 

(C) Have written waitlist policies and tenant selection 
criteria available in the leasing office or wherever applications are 
taken. 

(2) Provide any rejected or ineligible applicant/household 
that completed the application process with a written notification of 
the grounds for rejection that includes the specific reason for the denial 
and references the specific leasing criteria upon which the denial is 
based within seven (7) days of the determination. Rejection letters 
must include contact information for any third parties that provided 
the information on which the rejection was based and information on 
the appeals process if one is used by the property; 

(3) Provide in any non-renewal or termination notice as al-
lowed under applicable program rules a specific reason for the termi-
nation or non-renewal. The notification must be delivered as required 
under applicable program rules, must provide that the owner may only 
enforce the termination of tenancy by judicial action and that the ten-
ant has the right to present a defense in court if the tenant contests the 
termination or non-renewal, and that any person with a disability has 
the right to request a reasonable accommodation to better understand 
or contest the threat of termination or non-renewal. The notification 
must also include information on the appeals process if one is used by 
the property. 

§10.617. Affirmative Marketing Requirements. 

(a) Applicability. Compliance with this section is required for 
all Developments with five (5) or more total units to further the objec-
tives of Title VIII of the Civil Rights Act of 1968 and Executive Order 
13166. 

(b) General. Owners of Developments with five (5) or more 
total units must affirmatively market their units to promote equal hous-
ing choice for prospective tenants, regardless of race, color, religion, 
sex, national origin, familial status, or disability and must develop and 
carry out an Affirmative Fair Housing Marketing Plan (or "Affirmative 

Marketing Plan") to provide for marketing strategies and documenta-
tion of outreach efforts to prospective applicants identified as "least 
likely to apply." In general, those populations that are least likely to ap-
ply may include: African Americans, Native Americans, Alaskan Na-
tives, Asians, Native Hawaiians, Other Pacific Islanders, Caucasians 
(non-Hispanic), Hispanics or Latinos, and families with children. All 
Affirmative Marketing Plans must provide for affirmative marketing to 
persons with disabilities. Some Developments may be required by their 
LURAs to market units specifically to veterans or other populations. 

(c) Plan format. Owners are encouraged to use HUD Form 
935.2A, or its updated equivalent, and corresponding worksheets to 
meet Affirmative Marketing requirements. The Department may make 
additional forms or tools available for use. 

(d) Determination of populations "least likely to apply." Own-
ers must determine the populations "least likely to apply" (also "iden-
tified populations") using the methods identified in paragraphs (1) - (4) 
of this subsection. Owners may use the methods in paragraphs (1) and 
(2) of this subsection if the Development is not occupied, if the Devel-
opment is in initial lease-up, if the Development is less than 40 total 
units, or the Owner determines that the demographic data on the tenant 
households and waiting list for the Development ("Tenant Pool") is not 
sufficiently complete to yield an accurate profile of the populations the 
Development is serving. Except in the cases of populations that must 
be the subject of affirmative marketing pursuant to LURA requirements 
and persons with disabilities, any populations that represent less than 
1% of the total population of the county or MSA, as applicable, are 
not required to be considered "least likely to apply." To assist Owners 
in identifying least likely to apply populations, the Department shall 
make the tool described in paragraph (5) of this subsection available to 
Owners. 

(1) New Developments located in Metropolitan Statistical 
Areas ("MSAs"). The Owner must compare the demographic data from 
the most recent decennial census for the census tract in which the de-
velopment site is located to the demographic data of the entire MSA in 
which the development site is located. The comparison must be done 
for each of the populations identified in subsection (b) of this section us-
ing the percentage each group represents for the census tract and MSA. 
The Owner will identify any population in which the percentage rep-
resentation in the census tract is more than 20% less than the same 
population's percentage representation in the MSA (i.e. a population 
is more than 20% underrepresented in the census tract as compared to 
the MSA as a whole). 

(2) New Developments not located in MSAs. The Owner 
must compare the demographic data from the most recent decennial 
census for the census tract in which the development site is located 
to the demographic data of the county in which the development site 
is located. The comparison must be done for each of the populations 
identified in subsection (b) of this section using the percentage each 
group represents for the census tract and county. The Owner will iden-
tify any population in which the percentage representation in the cen-
sus tract is more than 20% less than the same population's percent-
age representation in the county (i.e., a population is more than 20% 
underrepresented in the census tract as compared to the county as a 
whole). Example 617(1), County data shows 80% of the population in 
the County is Non-White Hispanic; the new development's census tract 
shows that 40% of the new development's census tract is Non-White 
Hispanic. The development must market to the Non-White Hispanic 
population because the 40% of Non-White Hispanics represented in 
the census tract shows an underrepresentation of more than 20% (e.g., 
it is lower than 64%, which is 20% of 80%) when compared with the 
County percentage (80% x 20% = 16%; 80%-16% = 64%). If the cen-
sus tract showed evidence of 65% or more Non-White Hispanics in the 
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area, the development would not market to the Non-White Hispanic 
population. 

(3) Established Developments located in MSAs. The 
Owner must compare the demographic data of the Development's 
Tenant Pool to the demographic data of the MSA in which the de-
velopment site is located. The comparison must be done for each 
of the populations identified in subsection (b) of this section using 
the percentage each group represents for the tenant pool and MSA. 
The Owner will identify any population in which the percentage 
representation in the Tenant Pool is more than 20% less than the same 
population's percentage representation in the MSA (i.e., a population 
is more than 20% underrepresented in the tenant pool as compared to 
the MSA as a whole). Example 617(2), the Owner's tenant pool shows 
that 5% of the population in the development is African American 
and that 8% of the population in the MSA is African American. The 
development must market to African American populations because 
the 5% of African Americans represented in the development shows 
an underrepresentation of more than 20% (8% x 20% = 1.6%; 8% -
1.6% = 6.4%). If the development showed evidence of 6.4% or more 
African Americans in the tenant pool, the development would not 
market to the African American population. In a development with 
150 units in this scenario, at least 6.4% or 10 residents must be African 
American to show that the population is adequately represented and 
should not be selected as a "least likely to apply" group requiring 
special outreach and marketing. 

(4) Established Developments not located in MSAs. The 
Owner must compare the demographic data of the Development's Ten-
ant Pool to the demographic data of the county in which the develop-
ment site is located. The comparison must be done for each of the pop-
ulations identified in subsection (b) of this section using the percentage 
each            
identify any population in which the percentage representation in the 
tenant pool is more than 20% less than the same population's percentage 
representation in the county (i.e., a population is more than 20% under-
represented in the tenant pool as compared to the county as a whole). 

(5) The Department will develop and maintain an online 
tool for performing the comparisons required by paragraphs (1) - (2) 
of this subsection, and an Owner may rely on analysis required under 

group represents for the tenant pool and county. The Owner will

paragraphs (1) - (2) (but not an analysis made pursuant to subsection 
(e) of this section) made correctly using this tool. The Department may 
update the tool more frequently than an Owner is required to review 
and/or revise their Affirmative Marketing Plan pursuant to subsection 
(g) of this section. Provided an Owner is in compliance with subsection 
(g), an Owner is not required to update their plan as updates to the 
Department's tool are made available. 

(e) Other determinations of "least likely to apply." If the owner 
identifies other ethnic and/or religious groups that may be underrepre-
sented and chooses to incorporate such group(s) into the Affirmative 
Marketing Plan, the Owner must perform and document a reasonable 
process by which the groups were identified. 

(f) Marketing and Outreach. 

(1) The plan must include special methods of outreach to 
the "least likely to apply" populations, including identification of spe-
cific media and community contacts that actively engage with the iden-
tified populations, public gathering spaces in areas where such popula-
tions are well represented, and networking through community based 
organizations that work with members of the identified populations. 

(2) Developments must utilize methods of outreach 
throughout the MSA (for Developments located in an MSA) or county 
(for Developments not located in an MSA). Efforts can be made 
beyond these areas at the discretion of the Owner. While these areas 

may be very large, in many instances outreach in areas located in 
another county or across town are necessary to effectively reach the 
identified populations. 

(3) Developments must utilize methods of outreach that 
consider Limited English Proficiency in populations that are least likely 
to apply. Owners must translate advertisements and other marketing 
media for use with organizations identified in accordance with para-
graph (2) of this subsection. 

(4) Development Owners must both allow applicants to fill 
out applications at off-site locations and submit applications through 
means other than in-person submission at the Development site or leas-
ing office (i.e. via mail, email, website form, fax, etc.). Applications 
must state available alternate means of submission and include address, 
email, or other necessary contact information on the form or its attached 
leasing criteria. If the development chooses to use an electronic ap-
plication, prior approval from the Department is required to mitigate 
fraud, waste and abuse. 

(5) Advertisements and/or marketing materials used must 
include the Fair Housing logo and give contact information that 
prospective tenants can access if reasonable accommodations are 
needed in order to complete the application process. The contact 
information must be in English and Spanish, at a minimum. 

(g) Timeframes. 

(1) An Owner must begin its affirmative marketing efforts 
for each of the identified populations at least six months prior to the 
anticipated date the first building is to be available for occupancy. As 
a condition of an award to a new Development, the Board may require 
affirmative marketing efforts to begin more than six (6) months prior 
to the anticipated date the first building is to be placed in service; and 

(2) An Owner must update its Affirmative Marketing Plan 
and populations that are least likely to apply at least every two (2) years 
from the effective date of the current plan. 

(h) Biennial Plan Review. The plan must include how, and by 
whom, data will be collected and evaluated, how often the plan will be 
re-evaluated, and how the re-evaluation will be completed. The Owner 
must review demographic data and household characteristics from the 
Tenant Pool relative to the county or MSA. If any identified population 
is or remains underrepresented by more than 20%, the Owner should 
determine whether the percentage of change is greater or less than when 
the Affirmative Marketing Plan was last evaluated. If, upon review of 
the Tenant Pool, the Owner determines that there has been no change 
(including negative change) or only a limited amount of success, the 
Owner must: 

(1) Complete an evaluation of efforts to date (including a 
review of current advertising, outreach, and networking strategies and 
what, if any of the strategies used, has been successful) and gather a list 
of existing and new community resources available for use in revising 
the current Affirmative Fair Housing Marketing Plan; and 

(2) Revise the Affirmative Fair Housing Marketing Plan to 
include a wider distribution area and/or new strategies for outreach 
and/or more frequent outreach efforts. 

(i) Record keeping. Owners must maintain records of each 
Affirmative Marketing Plan and specific outreach efforts completed for 
the greater of three years or the recordkeeping requirement identified 
in the LURA. 

(j) Exception to Affirmative Marketing. If the Development 
has closed its waiting list, Affirmative Marketing is not required. Af-
firmative Marketing is required as long as the Owner is accepting ap-
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♦ ♦ ♦ 

♦ ♦ ♦ 

plications, has an open waiting list, or is marketing prior to placement 
in service as required under subsection (g)(1) of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404290 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

SUBCHAPTER G. FEE SCHEDULE, APPEALS 
AND OTHER PROVISIONS 
10 TAC §§10.901 - 10.904 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs (the 
"Department") proposes the repeal of 10 TAC Chapter 10, Uni-
form Multifamily Rules, Subchapter G §§10.901 - 10.904, con-
cerning Fee Schedule, Appeals and Other Provisions. The pur-
pose of the repeal is to allow for the adoption of new Subchapter 
G to provide for updated guidance relating to fees paid to the 
Department in order to cover the administrative costs of imple-
menting the program and to provide guidance to applicants and 
awardees with regard to their responsibilities to the Department 
as well as a mechanism for formal communication with the De-
partment. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal is in 
effect, enforcing or administering the repeal does not have any 
foreseeable implications related to new costs or revenues of the 
state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, 
the public benefit anticipated as a result of the repeal will be the 
replacement of existing Subchapter G with a new Subchapter G 
that encompasses requirements for all applications applying for 
multifamily funding through the Department. There is no change 
in economic cost to any individuals required to comply with the 
repeal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held September 19, 2014, to October 20, 2014, 
to receive input on the repeal. Written comments may be 
submitted to the Texas Department of Housing and Community 
Affairs, Teresa Morales, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941, or by fax to (512) 475-0764, ALL 

COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 
20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. Additionally, the repeal is proposed pur-
suant to Texas Government Code §2306.67022, which specifi-
cally authorizes the Department to adopt a qualified allocation 
plan, and Texas Government Code, §2306.144, §2306.147, and 
§2306.6716. 

The proposed repeal affects Texas Government Code Chapter 
2306, including Subchapter DD, concerning Low Income Hous-
ing Tax Credit Program. The repeal affects no other statutes, 
articles or codes. 

§10.901. Fee Schedule. 
§10.902. Appeals Process. 
§10.903. Adherence to Obligations. 
§10.904. Alternative Dispute Resolution (ADR) Policy. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404305 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §§10.901 - 10.904 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 10, Subchapter 
G, §§10.901 - 10.904, concerning the Uniform Multifamily Rules. 
The purpose of the proposed new sections is to provide for fees 
paid to the Department in order to cover the administrative costs 
of implementing the program and to provide guidance to appli-
cants and awardees with regard to their responsibilities to the 
Department as well as a mechanism for formal communication 
with the Department. The proposed repeal of existing Subchap-
ter G is published concurrently with this rulemaking. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new sections 
are in effect, enforcing or administering the new sections does 
not have any foreseeable implications related to new costs or 
revenues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new sections are in 
effect, the public benefit anticipated as a result of the new sec-
tions will be adequate revenue to cover the cost of monitoring 
compliance with the program requirements. While the rule re-
flects a new fee related to the disclosure of undesirable neigh-
borhood characteristics, should an applicant file an application 
for the same development the application fee assessed will be 
reduced by the disclosure fee already paid. The average cost 
of filing an application is between $15,000 and $30,000, which 
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may vary depending on the specific type of application, location 
of the development site, and other non-state of Texas funding 
sources utilized. The proposed rules do not, on average, result 
in an increased cost of filing an application as compared to the 
existing program rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that any new economic impact on 
small or micro-businesses is expected to be minimal, and/or off-
set by reductions in other fees and would only be incurred if the 
business engages in actions that are at its option. While the rule 
reflects a new fee related to the disclosure of undesirable neigh-
borhood characteristics, should an applicant file an application 
for the same development the application fee assessed will be 
reduced by the disclosure fee already paid. The average cost 
of filing an application is between $15,000 and $30,000, which 
may vary depending on the specific type of application, location 
of the development site, and other non-state of Texas funding 
sources utilized. The proposed rules do not, on average, result 
in an increased cost of filing an application as compared to the 
existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014 to October 20, 2014, to re-
ceive input on the new sections. Written comments may be sub-
mitted to the Texas Department of Housing and Community Af-
fairs, Teresa Morales, Rule Comments, P.O. Box 13941, Austin, 
Texas 78711-3941 or by fax to (512) 475-0764, attn: Teresa 
Morales. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. 
OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. Additionally, the new sections are 
proposed pursuant to Texas Government Code, §2306.67022, 
which specifically authorizes the Department to adopt a quali-
fied allocation plan, and Texas Government Code, §2306.144, 
§2306.147, and §2306.6716. 

The proposed new sections affect Chapter 2306 of the Texas 
Government Code, including Subchapter DD, concerning Low 
Income Housing Tax Credit Program. The new sections affect 
no other statutes, articles or codes. 

§10.901. Fee Schedule. 

Any fees, as stated in this section, not paid will cause an Applicant to 
be ineligible to apply for Department funding, ineligible to receive ad-
ditional Department funding associated with a Commitment, Determi-
nation Notice or Contract, and ineligible to submit extension requests, 
ownership transfers, and Application amendments until such time the 
Department receives payment. Payments of the fees shall be in the 
form of a check and to the extent there are insufficient funds available, 
it may cause the Application, Commitment, Determination Notice or 
Contract to be terminated or Allocation rescinded. The Executive Di-
rector may grant a waiver for specific extenuating and extraordinary 
circumstances, provided the Applicant submits a written request for a 
waiver no later than ten (10) business days prior to the deadline asso-
ciated with the particular fee. For those requests that do not have a 
specified deadline, the written request for a fee waiver and description 
of extenuating and extraordinary circumstances must be included in the 
original request cover letter. 

(1) Competitive Housing Tax Credit Pre-Application Fee. 
A pre-application fee, in the amount of $10 per Unit, based on the to-
tal number of Units reflected in the pre-application, must be submitted 
with the pre-application in order for the pre-application to be consid-
ered accepted by the Department. Pre-applications in which a Com-

munity Housing Development Corporation (CHDO) or Qualified Non-
profit Organization intends to serve as the Managing General Partner 
of the Development Owner, or Control the Managing General Partner 
of the Development Owner, will receive a discount of 10 percent off 
the calculated pre-application fee. (§2306.6716(d)) 

(2) Refunds of Pre-application Fees. (§2306.6716(c)) 
Upon written request from the Applicant, the Department shall refund 
the balance of the pre-application fee for a pre-application that is 
withdrawn by the Applicant and that is not fully processed by the 
Department. The amount of refund will be commensurate with the 
level of review completed. Intake and data entry will constitute 50 
percent of the review, threshold review prior to a deficiency issued 
will constitute 30 percent of the review, and deficiencies submitted 
and reviewed constitute 20 percent of the review. 

(3) Application Fee. Each Application must be accompa-
nied by an Application fee. 

(A) Housing Tax Credit Applications. The fee will be 
$30 per Unit based on the total number of Units. For Applicants hav-
ing submitted a competitive housing tax credit pre-application which 
met the pre-application threshold requirements, and for which a pre-
application fee was paid, the Application fee will be $20 per Unit 
based on the number of Units in the full Application. Applications 
in which a CHDO or Qualified Nonprofit Organization intends to serve 
as the Managing General Partner of the Development Owner, or Con-
trol the Managing General Partner of the Development Owner, will 
receive a discount of 10 percent off the calculated Application fee. 
(§2306.6716(d)) 

(B) Direct Loan Applications. The fee will be $1,000 
per Application. Pursuant to Texas Government Code, §2306.147(b), 
the Department is required to waive Application fees for nonprofit or-
ganizations that offer expanded services such as child care, nutrition 
programs, job training assistance, health services, or human services. 
In lieu of the Application fee, these organizations must include proof of 
their exempt status and a description of their supportive services as part 
of the Application. An Application fee is not required for Applications 
that have an existing Housing Tax Credit Allocation or HOME Con-
tract with the Department, and construction on the development has 
not begun or if requesting an increase in the existing HOME award. 
The Application fee is not a reimbursable cost under the HOME Pro-
gram. 

(4) Refunds of Application Fees. Upon written request 
from the Applicant, the Department shall refund the balance of the 
Application fee for an Application that is withdrawn by the Applicant 
and that is not fully processed by the Department. The amount of 
refund will be commensurate with the level of review completed. 
Intake and data entry will constitute 20 percent, the site visit will 
constitute 20 percent, eligibility and selection review will constitute 20 
percent, threshold review will constitute 20 percent, and underwriting 
review will constitute 20 percent. 

(5) Third Party Underwriting Fee. Applicants will be no-
tified in writing prior to the evaluation in whole or in part of a De-
velopment by an independent external underwriter in accordance with 
§10.201(5) of this chapter (relating to Procedural Requirements for Ap-
plication Submission), if such a review is required. The fee must be re-
ceived by the Department prior to the engagement of the underwriter. 
The fees paid by the Development Owner to the Department for the ex-
ternal underwriting will be credited against the Commitment or Deter-
mination Notice Fee, as applicable, established in paragraphs (8) and 
(9) of this section, in the event that a Commitment or Determination 
Notice is issued by the Department to the Development Owner. 
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(6) Administrative Deficiency Notice Late Fee. (Not appli-
cable for Competitive Housing Tax Credit Applications). Applications 
that fail to resolve Administrative Deficiencies pursuant to §10.201(7) 
of this chapter shall incur a late fee in the amount of $500 for each busi-
ness day the deficiency remains unresolved. 

(7) Challenge Processing Fee. For Competitive Housing 
Tax Credits (HTC) Applications, a fee equal to $500 for challenges 
submitted per Application. 

(8) Housing Tax Credit Commitment Fee. No later than the 
expiration date in the Commitment, a fee equal to 4 percent of the an-
nual Housing Credit Allocation amount must be submitted. If the De-
velopment Owner has paid the fee and returns the credits by November 
1 of the current Application Round, then a refund of 50 percent of the 
Commitment Fee may be issued upon request. 

(9) Tax Exempt Bond Development Determination Notice 
Fee. No later than the expiration date in the Determination Notice, a 
fee equal to 4 percent of the annual Housing Credit Allocation amount 
must be submitted. If the Development Owner has paid the fee and 
is not able close on the bonds within ninety (90) days of the issuance 
date of the Determination Notice, then a refund of 50 percent of the 
Determination Notice Fee may be issued upon request. 

(10) Building Inspection Fee. (For Housing Tax Credit 
and Tax-Exempt Bond Developments only.) No later than the expi-
ration date on the Commitment or Determination Notice, a fee of $750 
must be submitted. Building inspection fees in excess of $750 may be 
charged to the Development Owner not to exceed an additional $250 
per Development. 

(11) Tax-Exempt Bond Credit Increase Request Fee. Re-
quests for increases to the credit amounts to be issued on IRS Forms 
8609 for Tax-Exempt Bond Developments must be submitted with a 
request fee equal to 4 percent of the amount of the credit increase for 
one (1) year. 

(12) Extension Fees. All extension requests for deadlines 
relating to the Carryover, 10 Percent Test (submission and expendi-
ture), or Cost Certification requirements submitted at least thirty (30) 
calendar days in advance of the applicable deadline will not be required 
to submit an extension fee. Any extension request submitted fewer than 
thirty (30) days in advance or after the original deadline must be ac-
companied by an extension fee of $2,500. An extension fee will not be 
required for extensions requested on Developments that involve Re-
habilitation when the Department or U.S. Department of Agriculture 
(USDA) is the primary lender if USDA or the Department is the cause 
for the Applicant not meeting the deadline. 

(13) Amendment Fees. An amendment request for a non-
material change that has not been implemented will not be required 
to pay an amendment fee. Material amendment requests (whether im-
plemented or not), or non-material amendment requests that have al-
ready been implemented will be required to submit an amendment fee 
of $2,500. Amendment fees are not required for the Direct Loan pro-
grams. 

(14) Right of First Refusal Fee. Requests for approval of 
the satisfaction of the Right of First Refusal provision of the Land Use 
Restriction Agreement (LURA) must be accompanied by a non-refund-
able fee of $2,500. 

(15) Qualified Contract Pre-Request Fee. A Development 
Owner must file a preliminary Qualified Contract Request to confirm 
eligibility to submit a Qualified Contract request. The Pre-Request 
must be accompanied by a non-refundable processing fee of $250. 

(16) Qualified Contract Fee. Upon eligibility approval of 
the Qualified Contract Pre-Request, the Development Owner may file 
a Qualified Contract Request. Such request must be accompanied by a 
non-refundable processing fee of $3,000. 

(17) Ownership Transfer Fee. Requests to approve an own-
ership transfer must be accompanied by a non-refundable processing 
fee of $500. 

(18) Unused Credit or Penalty Fee. Development Owners 
who have more tax credits allocated to them than they can substantiate 
through Cost Certification will return those excess tax credits prior to 
issuance of IRS Form 8609. For Competitive Housing Tax Credit De-
velopments, a penalty fee equal to the one year credit amount of the 
lost credits (10 percent of the total unused tax credit amount) will be 
required to be paid by the Owner prior to the issuance of IRS Form 
8609 if the tax credits are not returned, and 8609's issued, within one 
hundred eighty (180) days of the end of the first year of the credit pe-
riod. This penalty fee may be waived without further Board action if 
the Department recaptures and re-issues the returned tax credits in ac-
cordance with Internal Revenue Code, §42. If an Applicant returns a 
full credit allocation after the Carryover Allocation deadline required 
for that allocation, the Executive Director will recommend to the Board 
the imposition of a penalty on the score for any Competitive Housing 
Tax Credit Applications submitted by that Applicant or any Affiliate 
for any Application in an Application Round occurring concurrent to 
the return of credits or if no Application Round is pending, the Appli-
cation Round immediately following the return of credits. If any such 
point penalty is recommended to be assessed and presented for final de-
termination by the Board, it must include notice from the Department 
to the affected party not less than fourteen (14) calendar days prior to 
the scheduled Board meeting. The Executive Director may, but is not 
required, to issue a formal notice after disclosure if it is determined 
that the matter does not warrant point penalties. The penalty will be 
assessed in an amount that reduces the Applicant's final awarded score 
by an additional 20 percent. 

(19) Compliance Monitoring Fee. (HTC and HOME 
Developments Only.) Upon receipt of the cost certification for HTC 
or HTC and HOME Developments, or upon the completion of the 
24-month development period and the beginning of the repayment 
period for HOME only Developments, the Department will invoice 
the Development Owner for compliance monitoring fees. The amount 
due will equal $40 per tax credit Unit and $34 per HOME designated 
Unit, with two fees due for units that are dually designated. For HTC 
Developments, the fee will be collected, retroactively if applicable, 
beginning with the first year of the credit period. For HOME only 
Developments, the fee will be collected beginning with the first year of 
the repayment period. The invoice must be paid prior to the issuance 
of IRS Form 8609 for HTC properties. Subsequent anniversary dates 
on which the compliance monitoring fee payments are due shall be 
determined by the month the first building is placed in service. Com-
pliance fees may be adjusted from time to time by the Department. 

(20) Public Information Request Fee. Public information 
requests are processed by the Department in accordance with the pro-
visions of the Texas Government Code, Chapter 552. The Department 
uses the guidelines promulgated by the Office of the Attorney General 
to determine the cost of copying and other costs of production. 

(21) Undesirable Neighborhood Characteristic Disclosure 
Fee. Applicants that disclose the presence of undesirable neighbor-
hood characteristics pursuant to §10.101(a)(4) of this chapter (relating 
to Site and Development Requirements and Restrictions) must submit a 
$500 fee for Department review of such characteristics. Subsequent to 
paying the Undesirable Neighborhood Characteristics Disclosure Fee, 
if an Applicant submits an Application for the same Development Site, 

39 TexReg 7472 September 19, 2014 Texas Register 



the Application Fee assessed pursuant to paragraph (3) of this section 
shall be reduced by $500. 

(22) Adjustment of Fees by the Department and Notifica-
tion of Fees. (§2306.6716(b)) All fees charged by the Department in 
the administration of the tax credit and HOME programs will be re-
vised by the Department from time to time as necessary to ensure that 
such fees compensate the Department for its administrative costs and 
expenses. Unless otherwise determined by the Department, all revised 
fees shall apply to all Applications in process and all Developments in 
operation at the time of such revisions. 

§10.902. Appeals Process (§2306.0321; §2306.6715). 
(a) An Applicant or Development Owner may appeal deci-

sions made by the Department pursuant to the process identified in this 
section. Matters that can be appealed include: 

(1) A determination regarding the Application's satisfac-
tion of applicable requirements, Subchapter B of this chapter (relat-
ing to Site and Development Requirements and Restrictions) and Sub-
chapter C of this chapter (relating to Application Submission Require-
ments, Ineligibility Criteria, Board Decisions and Waiver of Rules or 
Pre-clearance for Applications), pre-application threshold criteria, un-
derwriting criteria; 

(2) The scoring of the Application under the applicable se-
  lection criteria;

(3) A recommendation as to the amount of Department 
funding to be allocated to the Application; 

(4) Misplacement of an Application or parts of an Appli-
cation, mathematical errors in scoring an Application, or procedural 
errors resulting in unequal consideration of the Applicant's proposal; 

(5) Denial of a change to a Commitment or Determination 
Notice; 

(6) Denial of a change to a loan agreement; 

(7) Denial of a change to a LURA; 

(8) Any Department decision that results in the erroneous 
termination of an Application; and 

(9) Any other matter for which an appeal is permitted under 
this chapter. 

(b) An Applicant or Development Owner may not appeal a 
decision made regarding an Application filed by or an issue related to 
another Applicant or Development Owner. 

(c) An Applicant or Development Owner must file its appeal 
in writing with the Department not later than seven (7) calendar days 
after the date the Department publishes the results of any stage of the 
Application evaluation or otherwise notifies the Applicant or Develop-
ment Owner of a decision subject to appeal. The appeal must be signed 
by the person designated to act on behalf of the Applicant or an attorney 
that represents the Applicant. For Application related appeals, the Ap-
plicant must specifically identify the Applicant's grounds for appeal, 
based on the original Application and additional documentation filed 
with the original Application as supplemented in accordance with the 
limitations and requirements of this chapter. 

(d) The Executive Director may respond in writing not later 
than fourteen (14) calendar days after the date of actual receipt of the 
appeal by the Department. If the Applicant is not satisfied with the Ex-
ecutive Director's response to the appeal or the Executive Director does 
not respond, the Applicant may appeal directly in writing to the Board. 
While additional information can be provided in accordance with any 
rules related to public comment before the Board, the Department ex-

pects that a full and complete explanation of the grounds for appeal and 
circumstances warranting the granting of an appeal be disclosed in the 
appeal documentation filed with the Executive Director. Full disclo-
sure allows the Executive Director to make a fully informed decision 
based on a complete analysis of the circumstances, and verification of 
any information that may warrant a granting of the appeal in the Ap-
plicant's or Development Owner's favor. 

(e) An appeal filed with the Board must be received by De-
partment staff not more than seven (7) days after a response from the 
Executive Director and at least seven (7) days prior to the applicable 
Board meeting or if the period for an Executive Director response has 
elapsed the appeal can be heard by the Board if filed at least three (3) 
days prior to the applicable meeting. 

(f) Board review of an Application related appeal will be based 
on the original Application. 

(g) The decision of the Board regarding an appeal is the final 
decision of the Department. 

(h) The Department will post to its website an appeal filed with 
the Department or Board and any other document relating to the pro-
cessing of an Application related appeal. (§2306.6717(a)(5)) 

§10.903. Adherence to Obligations (§2306.6720). 

Any Applicant, Development Owner, or other Person that fails to ad-
here to its obligations with regard to the programs of the Department, 
whether contractual or otherwise, made false or misleading represen-
tations to the Department with regard to an Application, request for 
funding, or compliance requirements, or otherwise violated a provi-
sion of Texas Government Code, Chapter 2306 or a rule adopted under 
that chapter, may be subject to: 

(1) Assessment of administrative penalties in accordance 
with the Department's rules regarding the assessment of such penalties. 
Each day the violation continues or occurs is a separate violation for 
purposes of imposing a penalty; and/or 

(2) in the case of the competitive Low Income Housing Tax 
Credit Program, a point reduction of up to ten (10) points for any Appli-
cation involving that Applicant over the next two Application Rounds 
succeeding the date on which the Department first gives written notice 
of any such failure to adhere to obligations or false or misleading rep-
resentations. Point reductions under this section may be appealed to 
the Board. 

§10.904. Alternative Dispute Resolution (ADR) Policy. 

In accordance with Texas Government Code, §2306.082, it is the De-
partment's policy to encourage the use of appropriate ADR procedures 
under the Governmental Dispute Resolution Act, Texas Government 
Code, Chapter 2010, to assist in resolving disputes under the Depart-
ment's jurisdiction. As described in Civil Practices and Remedies 
Code, Chapter 154, ADR procedures include mediation. Except as 
prohibited by law and the Department's Ex Parte Communications 
policy, the Department encourages informal communications between 
Department staff and Applicants, and other interested persons, to ex-
change information and informally resolve disputes. The Department 
also has administrative appeals processes to fairly and expeditiously 
resolve disputes. If at any time an Applicant or other person would 
like to engage the Department in an ADR procedure, the person may 
send a proposal to the Department's Dispute Resolution Coordinator. 
For additional information on the Department's ADR Policy, see 
the Department's General Administrative Rule on ADR at §1.17 of 
this title. Any Applicant may request an informal conference with 
staff to attempt to resolve any appealable matter, and the Executive 
Director may toll the running of periods for appeal to accommodate 
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such meetings. In the event a successful resolution cannot be reached, 
the statements made in the meeting process may not be used by the 
Department as admissions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404306 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

CHAPTER 11. HOUSING TAX CREDIT 
PROGRAM QUALIFIED ALLOCATION PLAN 
10 TAC §§11.1 - 11.3, 11.5 - 11.10 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes amendments to 10 TAC Chapter 11, 
§§11.1 - 11.3 and §§11.5 - 11.10. Specifically, the amendments 
address §§11.1(e), 11.2, 11.3(e) and (f), 11.5, 11.6, 11.7, 11.8(b), 
11.9(c)(4), (5), (7), and (d)(1), 11.9(d)(4), (e)(3) and (7), and 
11.10, concerning the Housing Tax Credit Program Qualified Al-
location Plan. The purpose of the proposed amendments is 
to implement changes that will improve the 2015 Housing Tax 
Credit Program. The amended sections relate to updated dead-
lines associated with the housing tax credit funding, clarifying 
language regarding the housing tax credit set-asides and the 
allocation process. The amended sections also include modi-
fications to pre-application threshold requirements and there are 
proposed amendments to the Tenant Populations with Special 
Housing Needs scoring item. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments 
will be in effect, enforcing or administering the amendments does 
not have any foreseeable implications related to costs or rev-
enues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the amendments are 
in effect, the public benefit anticipated as a result of the amend-
ments will be providing updates and clarity with regard to housing 
tax credits; thereby enhancing the state's ability to provide de-
cent, safe and sanitary housing administered by the Department. 
The average cost of filing an application is between $15,000 and 
$30,000, which may vary depending on the specific type of ap-
plication, location of the development site, and other non-state 
of Texas funding sources utilized. The proposed rules do not, 
on average, result in an increased cost of filing an application as 
compared to the existing program rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no new or addi-
tional economic effect on small or micro-businesses. The aver-
age cost of filing an application is between $15,000 and $30,000, 
which may vary depending on the specific type of application, 
location of the development site, and other non-state of Texas 
funding sources utilized. The proposed rules do not, on average, 

result in an increased cost of filing an application as compared 
to the existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014 to October 20, 2014, to 
receive input on the amendments. Written comments may be 
submitted to the Texas Department of Housing and Commu-
nity Affairs, Teresa Morales, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941 or by fax to (512) 475-1895. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 
20, 2014. 

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The proposed amendments affect no other code, article, or 
statute. 

§11.1. General. 

(a) Authority. This chapter applies to the awarding and alloca-
tion by the Texas Department of Housing and Community Affairs (the 
"Department") of Housing Tax Credits. The federal laws providing 
for the awarding and allocation of Housing Tax Credits require states 
to adopt a qualified allocation plan. Pursuant to Texas Government 
Code, Chapter 2306, Subchapter DD, the Department is assigned re-
sponsibility for this activity. As required by Internal Revenue Code 
(the "Code"), §42(m)(1), the Department has developed this Quali-
fied Allocation Plan (QAP) and it has been duly approved to establish 
the procedures and requirements relating to an award and allocation of 
Housing Tax Credits. All requirements herein and all those applicable 
to a Housing Tax Credit Development or an Application under Chapter 
10 of this title (relating to Uniform Multifamily Rules), or otherwise 
incorporated by reference herein collectively constitute the QAP re-
quired by Texas Government Code, §2306.67022. 

(b) Due Diligence and Applicant Responsibility. Department 
staff may, from time to time, make available for use by Applicants 
information and informal guidance in the form of reports, frequently 
asked questions, and responses to specific questions. The Department 
encourages communication with staff in order to clarify any issues that 
may not be fully addressed in the QAP or be unclear when applied to 
specific facts. However, while these resources are offered to help Ap-
plicants prepare and submit accurate information, Applicants should 
also appreciate that this type of guidance is limited by its nature and 
that staff will apply the rules of the QAP to each specific situation as 
it is presented in the submitted Application. Moreover, after the time 
that an issue is initially presented and guidance is provided, additional 
information may be identified and/or the issue itself may continue to 
develop based upon additional research and guidance. Thus, until con-
firmed through final action of the Board, staff guidance must be con-
sidered merely as an aid and an Applicant continues to assume full re-
sponsibility for any actions Applicant takes regarding an Application. 
In addition, although the Department may compile data from outside 
sources in order to assist Applicants in the Application process, it re-
mains the sole responsibility of the Applicant to perform independently 
the necessary due diligence to research, confirm, and verify any data, 
opinions, interpretations, or other information upon which an Appli-
cant bases an Application or includes in any submittal in connection 
with an Application. These rules may need to be applied to facts and 
circumstances not contemplated at the time of their creation and adop-
tion. When and if such situations arise the Board will use a reasonable-
ness standard in evaluating and addressing Applications for Housing 
Tax Credits. 

(c) Competitive Nature of Program. Applying for competi-
tive housing tax credits is a technical process that must be followed 
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completely. As a result of the highly competitive nature of applying 
for tax credits, an Applicant should proceed on the assumption that 
deadlines are fixed and firm with respect to both date and time and 
cannot be waived except where authorized and for truly extraordinary 
circumstances, such as the occurrence of a significant natural disaster 
that makes timely adherence impossible. If an Applicant chooses to 
submit by delivering an item physically to the Department, it is the 
Applicant's responsibility to be within the Department's doors by the 
appointed deadline. Applicants should further ensure that all required 
documents are included, legible, properly organized, and tabbed, and 
that materials in required formats involving digital media are complete 
and fully readable. Applicants are strongly encouraged to submit the 
required items well in advance of established deadlines. Staff, when 
accepting Applications, may conduct limited reviews at the time of in-
take as a courtesy only. If staff misses an issue in such a limited review, 
the fact that the Application was accepted by staff or that the issue was 
not identified does not operate to waive the requirement or validate the 
completeness, readability, or any other aspect of the Application. 

(d) Definitions. The capitalized terms or phrases used herein 
are defined in §10.3 of this title (relating to Definitions), unless the 
context clearly indicates otherwise. Any capitalized terms that are de-
fined in Texas Government Code, Chapter 2306, §42 of the Code, or 
other Department rules have, when capitalized, the meanings ascribed 
to them therein. Defined terms when not capitalized, are to be read in 
context and construed according to common usage. 

(e) Census Data. Where this chapter requires the use of cen-
sus or American Community Survey data, the Department shall use 
the most current data available as of October 1, 2014 [2013], unless 
specifically otherwise provided in federal or state law or in the rules. 
The availability of more current data shall generally be disregarded. 

(f) Deadlines. Where a specific date or deadline is identified in 
this chapter, the information or documentation subject to the deadline 
must be submitted on or before 5:00 p.m. Central Time Zone on the 
day of the deadline. 

§11.2. Program Calendar for Competitive Housing Tax Credits. 
Non-statutory deadlines specifically listed in the Program Calendar 
may be extended for good cause by the Executive Director for a pe-
riod of not more than five (5) business days provided that the Applicant 
has, in writing, requested an extension prior to the date of the original 
deadline. Extensions relating to Administrative Deficiency deadlines 
may only be extended if documentation needed to resolve the item is 
needed from a Third Party. 
Figure: 10 TAC §11.2 

§11.3. Housing De-Concentration Factors. 
(a) Two Mile Same Year Rule (Competitive HTC Only). As 

required by Texas Government Code, §2306.6711(f), staff will not rec-
ommend for award, and the Board will not make an award to an Ap-
plication that proposes a Development Site located in a county with a 
population that exceeds one million if the proposed Development Site 
is also located less than two linear miles from the proposed Develop-
ment Site of another Application within said county that is awarded in 
the same calendar year. 

(b) Twice the State Average Per Capita. As provided for in 
Texas Government Code, §2306.6703(a)(4), if a proposed Develop-
ment is located in a municipality, or if located completely outside a 
municipality, a county, that has more than twice the state average of 
units per capita supported by Housing Tax Credits or private activity 
bonds at the time the Application Round begins (or for Tax-Exempt 
Bond Developments at the time the Certificate of Reservation is issued 
by the Texas Bond Review Board), the Applicant must obtain prior ap-
proval of the Development from the Governing Body of the appropri-

ate municipality or county containing the Development. Such approval 
must include a resolution adopted by the Governing Body of the mu-
nicipality or county, as applicable, setting forth a written statement of 
support, specifically citing Texas Government Code, §2306.6703(a)(4) 
in the text of the actual adopted resolution, and authorizing an alloca-
tion of Housing Tax Credits for the Development. An acceptable, but 
not required, form of resolution may be obtained in the Multifamily 
Programs Procedures Manual. Required documentation must be sub-
mitted by the Full Application Delivery Date as identified in §11.2 of 
this chapter (relating to Program Calendar for Competitive Housing 
Tax Credits) or Resolutions Delivery Date in §10.4 of this title (relat-
ing to Program Dates), as applicable. 

(c) One Mile Three Year Rule. (§2306.6703(a)(3)) 

(1) An Application that proposes the New Construction or 
Adaptive Reuse of a Development that is located one linear mile or less 
(measured between closest boundaries by a straight line on a map) from 
another development that meets all of the criteria in subparagraphs (A) 
- (C) of this paragraph shall be considered ineligible. 

(A) The development serves the same type of house-
hold as the proposed Development, regardless of whether the Develop-
ment serves families, elderly individuals, or another type of household; 
and 

(B) The development has received an allocation of 
Housing Tax Credits or private activity bonds for any New Construc-
tion at any time during the three-year period preceding the date the 
Application Round begins (or for Tax-Exempt Bond Developments 
the three-year period preceding the date the Certificate of Reservation 
is issued); and 

(C) The development has not been withdrawn or termi-
nated from the Housing Tax Credit Program. 

(2) Paragraph (1) of this subsection does not apply to a De-
velopment: 

(A) that is using federal HOPE VI (or successor pro-
gram) funds received through HUD; 

(B) that is using locally approved funds received from 
a public improvement district or a tax increment financing district; 

(C) that is using funds provided to the state under 
the Cranston-Gonzalez National Affordable Housing Act (42 U.S.C. 
§§12701 et seq.); 

(D) that is using funds provided to the state and partic-
ipating jurisdictions under the Housing and Community Development 
Act of 1974 (42 U.S.C. §§5301 et seq.); 

(E) that is located in a county with a population of less 
than one million; 

(F) that is located outside of a metropolitan statistical 
area; or 

(G) that the Governing Body of the appropriate munic-
ipality or county where the Development is to be located has by vote 
specifically allowed the construction of a new Development located 
within one linear mile or less from a Development described under 
paragraph (1)(A) of this subsection. An acceptable, but not required, 
form of resolution may be obtained in the Multifamily Programs Pro-
cedures Manual. Required documentation must be submitted by the 
Full Application Delivery Date as identified in §11.2 of this chapter or 
Resolutions Delivery Date in §10.4 of this title, as applicable. 

(3) Where a specific source of funding is referenced in 
paragraph (2)(A) - (D) of this subsection, a commitment or resolution 
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documenting a commitment of the funds must be provided in the 
Application or prior to the Full Application Delivery Date as identified 
in §11.2 of this chapter or Resolutions Delivery Date in §10.4 of this 
title, as applicable. 

(d) Limitations on Developments in Certain Census Tracts. 
An Application that proposes the New Construction or Adaptive Reuse 
of a Development proposed to be located in a census tract that has more 
than 20 percent Housing Tax Credit Units per total households as estab-
lished by the 5-year American Community Survey shall be considered 
ineligible unless: 

(1) the Development is in a Place that has a population is 
less than 100,000; or 

(2) the Governing Body of the appropriate municipality or 
county containing the Development has by vote specifically allowed 
the construction of the new Development and submits to the Depart-
ment a resolution referencing this rule. In providing a resolution a 
municipality or county should consult its own staff and legal coun-
sel as to whether such resolution will be consistent with Fair Hous-
ing laws as they may apply, including, as applicable, consistency with 
any FHAST form on file, any current Analysis of Impediments to Fair 
Housing Choice, or any current plans such as one year action plans or 
five year consolidated plans for HUD block grant funds, such as HOME 
or CDBG funds. An acceptable, but not required, form of resolution 
may be obtained in the Multifamily Programs Procedures Manual. Re-
quired documentation must be submitted by the Full Application Deliv-
ery Date as identified in §11.2 of this chapter or Resolutions Delivery 
Date in §10.4 of this title, as applicable. 

[(e) Developments in Certain Sub-Regions and Counties. In 
the 2014 Application Round the following Counties are ineligible 
for Qualified Elderly Developments: Collin; Denton; Ellis; Johnson; 
Hays; and Guadalupe, unless the Application is made in a Rural 
Area. In the 2014 Application Round Regions five (5); six (6); and 
eight (8) are ineligible for Qualified Elderly Developments, unless 
the Application is made in a Rural Area. These limitations will be 
reassessed prior to the 2015 Application Round and are based on 
the fact that data evaluated by the Department has shown that in the 
ineligible areas identified above, the percentage of qualified elderly 
households residing in rent restricted tax credit assisted units exceeds 
the percentage of the total Qualified Elderly-eligible low income 
population for that area.] 

(e) [(f)] Additional Phase. Applications proposing an addi-
tional phase of an existing tax credit Development serving the same 
Target Population, or Applications proposing Developments that are 
adjacent to an existing tax credit Development serving the same Target 
Population, or Applications that are proposing a Development serving 
the same Target Population on a contiguous site to another Application 
awarded in the same program year, shall be considered ineligible un-
less the other Developments or phase(s) of the Development have been 
completed and have maintained occupancy of at least 90 percent for a 
minimum six (6) month period as reflected in the submitted rent roll. If 
the Application proposes the Rehabilitation or replacement of existing 
federally-assisted affordable housing units or federally-assisted afford-
able housing units demolished on the same site within two years of the 
beginning of the Application Acceptance Period, this provision does 
not apply. 

§11.5. Competitive HTC Set-Asides (§2306.111(d)). 

This section identifies the statutorily-mandated set-asides which the 
Department is required to administer. An Applicant may elect to com-
pete in each of the set-asides for which the proposed Development qual-
ifies. In order to be eligible to compete in the Set-Aside, the Applica-
tion must meet the requirements of the Set-Aside as of the Full Ap-

plication Delivery Date. Election to compete in a Set-Aside does not 
constitute eligibility to compete in the Set-Aside, and Applicants who 
are ultimately deemed not to qualify to compete in the Set-Aside will 
be considered not to be participating in the Set-Aside for purposes of 
qualifying for points under §11.9(3) of this chapter (related to Pre-Ap-
plication Participation). 

(1) Nonprofit Set-Aside. (§2306.6729 and §2306.6706(b)) 
At least 10 percent of the State Housing Credit Ceiling for each calen-
dar year shall be allocated to Qualified Nonprofit Developments which 
meet the requirements of §42(h)(5) of the Code and Texas Government 
Code, §2306.6729 and §2306.6706(b). Qualified Nonprofit Organi-
zations must have the controlling interest in the Development Owner 
applying for this set-aside (e.g., greater than 50 percent ownership in 
the General Partner). If the Application is filed on behalf of a limited 
partnership, the Qualified Nonprofit Organization must be the Manag-
ing General Partner. If the Application is filed on behalf of a limited 
liability company, the Qualified Nonprofit Organization must be the 
controlling Managing Member. Additionally, for Qualified Nonprofit 
Development in the Nonprofit Set-Aside the nonprofit entity or its non-
profit Affiliate or subsidiary must be the Developer or a co-Developer 
as evidenced in the development agreement. An Applicant that meets 
the requirements to be in the Qualified Nonprofit Set-Aside is deemed 
to be applying under that set-aside unless their Application specifically 
includes an affirmative election to not be treated under that set-aside 
and a certification that they do not expect to receive a benefit in the 
allocation of tax credits as a result of being affiliated with a nonprofit. 
The Department reserves the right to request a change in this election 
and/or not recommend credits for those unwilling to change elections if 
insufficient Applications in the Nonprofit Set-Aside are received. Ap-
plicants may not use different organizations to satisfy the state and fed-
eral requirements of the set-aside. 

(2) USDA Set-Aside. (§2306.111(d-2)) At least 5 percent 
of the State Housing Credit Ceiling for each calendar year shall be al-
located to Rural Developments which are financed through USDA. If 
an Application in this set-aside involves Rehabilitation it will be at-
tributed to and come from the At-Risk Development Set-Aside; if an 
Application in this set-aside involves New Construction it will be at-
tributed to and come from the applicable Uniform State Service Region 
and will compete within the applicable sub-region. Commitments of 
Competitive Housing Tax Credits issued by the Board in the current 
program year will be applied to each set-aside, Rural Regional Alloca-
tion, Urban Regional Allocation and/or USDA Set-Aside for the cur-
rent Application Round as appropriate. Applications must also meet 
all requirements of Texas Government Code, §2306.111(d-2). 

(3) At-Risk Set-Aside. (§2306.6714; §2306.6702) 

(A) At least 15 percent of the State Housing Credit 
Ceiling for each calendar year will be allocated under the At-Risk 
Development Set-Aside and will be deducted from the State Housing 
Credit Ceiling prior to the application of the regional allocation 
formula required under §11.6 of this chapter (relating to Competitive 
HTC Allocation Process). Through this set-aside, the Department, to 
the extent possible, shall allocate credits to Applications involving the 
preservation of Developments identified as At-Risk Developments. 
(§2306.6714) Up to 5 percent of the State Housing Credit Ceiling 
associated with this set-aside may be given priority to Rehabilitation 
Developments under the USDA Set-Aside. 

(B) An At-Risk Development must meet all the require-
ments of Texas Government Code, §2306.6702(a)(5). For purposes of 
this subparagraph, any stipulation to maintain affordability in the con-
tract granting the subsidy, or any federally insured mortgage will be 
considered to be nearing expiration or nearing the end of its term if ex-
piration will occur or the term will end within two (2) years of July 31 
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of the year the Application is submitted. Developments with HUD-in-
sured mortgages qualifying as At-Risk under §2306.6702(a)(5) may 
be eligible if the HUD-insured mortgage is eligible for prepayment 
without penalty. To the extent that an Application is eligible under 
§2306.6705(a)(5)(B)(ii)(b) and the units being reconstructed were de-
molished prior to the beginning of the Application Acceptance Period, 
the Application will be categorized as New Construction. 

(C) An Application for a Development that includes the 
demolition of the existing Units which have received the financial ben-
efit described in Texas Government Code, §2306.6702(a)(5) will not 
qualify as an At-Risk Development unless the redevelopment will in-
clude at least a portion of the same site. Alternatively, an Applicant 
may propose relocation of the existing units in an otherwise qualifying 
At-Risk Development if: 

(i) the affordability restrictions and any At-Risk eli-
gible subsidies are approved to be transferred to the Development Site 
(i.e. the site proposed in the tax credit Application) prior to the tax 
credit Commitment deadline; 

(ii) the Applicant seeking tax credits must propose 
the same number of restricted units (e.g. the Applicant may add market 
rate units); and 

(iii) the new Development Site must qualify for 
points on the Opportunity Index under §11.9(c)(4) of this chapter 
(relating to Competitive HTC Selection Criteria). 

(D) Developments must be at risk of losing afford-
ability from the financial benefits available to the Development and 
must retain or renew the existing financial benefits and affordability 
unless regulatory barriers necessitate elimination of a portion of that 
benefit for the Development. For Developments qualifying under 
§2306.6702(a)(5)(B), only a portion of the subsidy must be retained 
for the proposed Development, but no less than 25 percent of the 
proposed Units must be public housing units supported by public 
housing operating subsidy. (§2306.6714(a-1)) 

(E) Nearing expiration on a requirement to maintain af-
fordability includes Developments eligible to request a Qualified Con-
tract under §42 of the Code. Evidence must be provided in the form 
of a copy of the recorded LURA, the first years' IRS Forms 8609 for 
all buildings showing Part II of the form completed and, if applicable, 
documentation from the original application regarding the right of first 
refusal. 

(F) An amendment to any aspect of the existing tax 
credit property sought to enable the Development to qualify as an 
At-Risk Development, that is submitted to the Department after the 
Application has been filed and is under review will not be accepted. 

§11.6. Competitive HTC Allocation Process. 
This section identifies the general allocation process and the method-
ology by which awards are made. 

(1) Regional Allocation Formula. The Department shall 
initially make available in each Rural Area and Urban Area of each 
Uniform State Service Region ("sub-region") Housing Tax Credits in 
an amount consistent with the Regional Allocation Formula developed 
in compliance with Texas Government Code, §2306.1115. The process 
of awarding the funds made available within each sub-region shall fol-
low the process described in this section. Where a particular situation 
that is not contemplated and addressed explicitly by the process de-
scribed herein, Department staff shall formulate a recommendation for 
the Board's consideration based on the objectives of regional alloca-
tion together with other policies and purposes set out in Texas Govern-
ment Code, Chapter 2306 and the Department shall provide Applicants 
the opportunity to comment on and propose alternatives to such a rec-

ommendation. In general, such a recommendation shall not involve 
broad reductions in the funding request amounts solely to accommo-
date regional allocation and shall not involve rearranging the priority 
of Applications within a particular sub-region or set-aside except as 
described herein. If the Department determines that an allocation rec-
ommendation would cause a violation of the $3 million credit limit per 
Applicant, the Department will make its recommendation by select-
ing the Development(s) that most effectively satisfy the Department's 
goals in meeting set-aside and regional allocation goals. Where suffi-
cient credit becomes available to award an application on the waiting 
list late in the calendar year, staff may allow flexibility in meeting the 
Carryover Allocation submission deadline to ensure to the fullest ex-
tent feasible that available resources are allocated by December 31. 

(2) Credits Returned and National Pool Allocated After 
January 1. For any credits returned after January 1 and eligible 
for reallocation, the Department shall first return the credits to the 
sub-region or set-aside from which the original allocation was made. 
The credits will be treated in a manner consistent with the allocation 
process described in this section and may ultimately flow from the 
sub-region and be awarded in the collapse process to an Application in 
another region, sub-region or set-aside. For any credit received from 
the "national pool" after the initial approval of awards in late July, the 
credits will be added to and awarded to the next Application on the 
waiting list for the state collapse. 

(3) Award Recommendation Methodology. 
(§2306.6710(a) - (f); §2306.111) The Department will assign, as 
described herein, Developments for review by the program and 
underwriting divisions. In general, Applications will be prioritized 
for assignment, with highest priority given to those identified as most 
competitive based upon the Applicant self-score and an initial program 
review. The procedure identified in subparagraphs (A) - (F) of this 
paragraph will also be used in making recommendations to the Board. 

(A) USDA Set-Aside Application Selection (Step 1). 
The first level of priority review will be those Applications with the 
highest scores in the USDA Set-Aside until the minimum requirements 
stated in §11.5(2) of this chapter (relating to Competitive HTC Set-
Asides. (§2306.111(d))) are attained. The minimum requirement may 
be exceeded in order to award the full credit request or underwritten 
amount of the last Application selected to meet the At-Risk Set-Aside 
requirement; 

(B) At-Risk Set-Aside Application Selection (Step 2). 
The second level of priority review will be those Applications with 
the highest scores in the At-Risk Set-Aside statewide until the mini-
mum requirements stated in §11.5(3) of this chapter are attained. This 
may require the minimum requirement to be exceeded to award the 
full credit request or underwritten amount of the last Application se-
lected to meet the At-Risk Set-Aside requirement. This step may leave 
less than originally anticipated in the 26 sub-regions to award under 
the remaining steps, but these funds would generally come from the 
statewide collapse; 

(C) Initial Application Selection in Each Sub-Region 
(Step 3). The highest scoring Applications within each of the 26 sub-re-
gions will then be selected provided there are sufficient funds within the 
sub-region to fully award the Application. Applications electing the 
At-Risk or USDA Set-Asides will not be eligible to receive an award 
from funds made generally available within each of the sub-regions; 

(D) Rural Collapse (Step 4). If there are any tax credits 
set-aside for Developments in a Rural Area in a specific Uniform State 
Service Region ("Rural sub-region") that remain after award under sub-
paragraph (C) of this paragraph, those tax credits shall be combined 
into one "pool" and then be made available in any other Rural Area in 
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the state to the Application in the most underserved Rural sub-region as 
compared to the sub-region's allocation. This rural redistribution will 
continue until all of the tax credits in the "pool" are allocated to Rural 
Applications and at least 20 percent of the funds available to the State 
are allocated to Applications in Rural Areas. (§2306.111(d)(3)) In the 
event that more than one sub-region is underserved by the same per-
centage, the priorities described in clauses (i) - (ii) of this subparagraph 
will be used to select the next most underserved sub-region: 

(i) the sub-region with no recommended At-Risk 
Applications from the same Application Round; and 

(ii) the sub-region that was the most underserved 
during the Application Round during the year immediately preceding 
the current Application Round. 

(E) Statewide Collapse (Step 5). Any credits remaining 
after the Rural Collapse, including those in any sub-region in the State, 
will be combined into one "pool." The funds will be used to award the 
highest scoring Application (not selected in a prior step) in the most 
underserved sub-region in the State compared to the amount originally 
made available in each sub-region. This process will continue until 
the funds remaining are insufficient to award the next highest scoring 
Application in the next most underserved sub-region. In the event that 
more than one sub-region is underserved by the same percentage, the 
priorities described in clauses (i) and (ii) of this subparagraph will be 
used to select the next most underserved sub-region: 

(i) the sub-region with no recommended At-Risk 
Applications from the same Application Round; and 

(ii) the sub-region that was the most underserved 
during the Application Round during the year immediately preceding 
the current Application Round. 

(F) Contingent Qualified Nonprofit Set-Aside Step 
(Step 6). If an insufficient number of Applications participating in 
the Nonprofit Set-Aside are selected after implementing the criteria 
described in subparagraphs (A) - (E) of this paragraph to meet the 
requirements of the 10 percent Nonprofit Set-Aside, action must be 
taken to modify the criteria described in subparagraphs (A) - (E) of 
this paragraph to ensure the set-aside requirements are met. Therefore, 
the criteria described in subparagraphs (C) - (E) of this paragraph will 
be repeated after selection of the highest scoring Application(s) under 
the Nonprofit Set-Aside statewide are selected to meet the minimum 
requirements of the Nonprofit Set-Aside. This step may cause some 
lower scoring Applications in a sub-region to be selected instead 
of a higher scoring Application not participating in the Nonprofit 
Set-Aside. 

(4) Waiting List. The Applications that do not receive an 
award by July 31 and remain active and eligible will be recommended 
for placement on the waiting list. The waiting list is not static. The al-
location process will be used in determining the Application to award. 
For example, if credits are returned, those credits will first be made 
available in the set-aside or sub-region from which they were origi-
nally awarded. This means that the first Application on the waiting 
list is in part contingent on the nature of the credits that became avail-
able for award. The Department shall hold all credit available after the 
late-July awards until September 30 in order to collect credit that may 
become available when tax credit Commitments are submitted. Credit 
confirmed to be available, as of September 30, may be awarded to Ap-
plications on the waiting list unless insufficient credits are available 
to fund the next Application on the waiting list. For credit returned 
after September 30, awards from the waiting list will be made when 
the remaining balance is sufficient to award the next Application on 
the waiting list based on the date(s) of returned credit. Notwithstand-
ing the foregoing, if decisions related to any returns or rescissions of 

tax credits are under appeal or are otherwise contested, the Department 
may delay awards until resolution of such issues. (§2306.6710(a) - (f); 
§2306.111) 

(5) Credit Returns Resulting from Force Majeure Events. 
In the event that the Department receives a return of Competitive HTCs 
during the current program year from an Application that received a 
Competitive Housing Tax Credit award during any of the preceding 
three years, such returned credit will, if all of the requirements of this 
paragraph are met, be allocated separately from the current year's tax 
credit allocation, and shall not be subject to the requirements of para-
graph (2) of this section. Requests to separately allocate returned credit 
where all of the requirements of this paragraph have not been met or 
requests for waivers of any part of this paragraph will not be consid-
ered. For purposes of this paragraph, credits returned after September 
30 of the preceding program year may be considered to have been re-
turned on January 1 of the current year in accordance with the treat-
ment described in §(b)(2)(C)(iii) of Treasury Regulation 1.42-14. The 
Department's Governing Board may approve the execution of a current 
program year Carryover Agreement regarding the returned credits with 
the Development Owner that returned such credits only if: 

(A) The credits were returned as a result of "Force Ma-
jeure" events that occurred after the start of construction and before 
issuance of Forms 8609. Force Majeure events are sudden and unfore-
seen fire, tornado, flooding, significant and unusual rainfall or subfreez-
ing temperatures, or loss of access to necessary water or utilities as a 
direct result of significant weather events. Force Majeure events must 
make construction activity impossible or materially impede its progress 
for a duration of at least 90 days, whether consecutive or not; 

(B) Acts or events caused by the willful negligence or 
willful act of the Development Owner, Affiliate or a Related Party shall 
under no circumstance be considered to be caused by Force Majeure; 

(C) A Development Owner claiming Force Majeure 
must provide evidence of the type of event, as described in subpara-
graph (A) of this paragraph, when the event occurred, and that the loss 
was a direct result of the event; 

(D) The Development Owner must prove that reason-
able steps were taken to minimize or mitigate any delay or damages, 
that the Development Owner substantially fulfilled all obligations not 
impeded by the event, that the Development and Development Owner 
was properly insured and that the Department was timely notified of the 
likelihood or actual occurrence of an event described in subparagraph 
(A) of this paragraph; 

(E) The event prevents the Development Owner from 
meeting the placement in service requirements of the original alloca-
tion; 

(F) The requested current year Carryover Agreement 
allocates the same amount of credit as that which was returned; 

(G) The Department's Real Estate Analysis Division 
determines that the Development continues to be financially viable in 
accordance with the Department's underwriting rules after taking into 
account any insurance proceeds related to the event; and 

(H) The Development Owner submits a signed written 
request for a new Carryover Agreement concurrently with the volun-
tary return of the HTCs. 

§11.7. Tie Breaker Factors. 

In the event there are Competitive HTC Applications that receive the 
same number of points in any given set-aside category, rural regional 
allocation or urban regional allocation, or rural or statewide collapse, 
the Department will utilize the factors in this section, in the order they 
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are presented, to determine which Development will receive preference 
in consideration for an award. The tie breaker factors are not intended 
to specifically address a tie between equally underserved sub-regions 
in the rural or statewide collapse. 

(1) Applications scoring higher on the Opportunity Index 
under §11.9(c)(4) of this chapter (relating to Competitive HTC Selec-
tion Criteria) as compared to another Application with the same score. 

(2) Applications proposed to be located the greatest linear 
distance from the nearest Housing Tax Credit assisted Development. 
Developments awarded Housing Tax Credits but do not yet have a Land 
Use Restriction Agreement in place will be considered Housing Tax 
Credit assisted Developments for purposes of this paragraph. The lin-
ear measurement will be performed from closest boundary to closest 
boundary. 

§11.8. Pre-Application Requirements (Competitive HTC Only). 

(a) General Submission Requirements. The pre-application 
process allows Applicants interested in pursuing an Application to as-
sess potential competition across the thirteen (13) state service regions, 
sub-regions and set-asides. Based on an understanding of the poten-
tial competition they can make a more informed decision whether they 
wish to proceed to prepare and submit an Application. A complete 
pre-application is a pre-application that meets all of the Department's 
criteria, as outlined in subsections (a) and (b) of this section, with all 
required information and exhibits provided pursuant to the Multifamily 
Programs Procedures Manual. 

(1) The pre-application must be submitted, along with the 
required pre-application fee as described in §10.901 of this title (relat-
ing to Fee Schedule), no later than the Pre-application Final Delivery 
Date as identified in §11.2 of this chapter (relating to Program Calen-
dar for Competitive Housing Tax Credits). If such pre-application and 
corresponding fee are not submitted on or before this deadline the Ap-
plicant will be deemed to have not made a pre-application. 

(2) The pre-application shall consist of one (1) CD-R con-
taining a PDF copy and Excel copy submitted to the Department in the 
form of single files as required in the Multifamily Programs Procedures 
Manual. 

(3) Only one pre-application may be submitted by an Ap-
plicant for each Development Site. 

(4) Department review at this stage is limited, and not all 
issues of eligibility and threshold are reviewed or addressed at pre-ap-
plication. Acceptance by staff of a pre-application does not ensure that 
an Applicant satisfies all Application eligibility, threshold or documen-
tation requirements. While the pre-application is more limited in scope 
than an Application, pre-applications are subject to the same limita-
tions, restrictions, or causes for disqualification or termination as a full 
Application, and pre-applications will thus be subject to the same con-
sequences for violation, including but not limited to loss of points and 
termination of the pre-application. 

(b) Pre-Application Threshold Criteria. Pursuant to Texas 
Government Code, §2306.6704(c) pre-applications will be terminated 
unless they meet the threshold criteria described in subsection (a) of 
this section and paragraphs (1) and (2) of this subsection: 

(1) Submission of the competitive HTC pre-application in 
the form prescribed by the Department which identifies at a minimum: 

(A) Site Control meeting the requirements of 
§10.204(10)[(9)] of this title (relating to Required Documentation 
for Application Submission). For purposes of meeting this specific 
requirement related to pre-application threshold criteria, proof of 
consideration and any documentation required for identity of interest 

transactions is not required at the time of pre-application submission 
but will be required at the time of full application submission; 

(B) Funding request; 

(C) Target Population; 

(D) Requested set-asides (At-Risk, USDA, Nonprofit, 
and/or Rural); 

(E) Total Number of Units proposed; 

(F) Census tract number in which the Development Site 
is located; [and] 

(G) Expected score for each of the scoring items iden-
tified in the pre-application materials; and 

(H) Proposed name of ownership entity. 

(2) Evidence in the form of a certification provided in the 
pre-application, that all of the notifications required under this para-
graph have been made. (§2306.6704) 

(A) The Applicant must list in the pre-application all 
Neighborhood Organizations on record with the county or state whose 
boundaries include the proposed Development Site as provided by the 
local elected officials, or that the Applicant has knowledge of as of 
the date of pre-application submission. It is the responsibility of the 
Applicant to identify all such Neighborhood Organizations. 

(B) Notification Recipients. No later than the date the 
pre-application is submitted, notification must be sent to all of the per-
sons or entities prescribed in clauses (i) - (viii) of this subparagraph. 
Developments located in an ETJ of a city are required to notify both 
city and county officials. The notifications may be sent by e-mail, fax or 
mail with registered return receipt or similar tracking mechanism in the 
format required in the Pre-application Notification Template provided 
in the pre-application. The Applicant is encouraged to retain proof of 
delivery in the event the Department requires proof of notification. Ac-
ceptable evidence of such delivery is demonstrated by signed receipt 
for mail or courier delivery and confirmation of delivery for fax and 
e-mail. Officials to be notified are those officials in office at the time 
the pre-application is submitted. Note that between the time of pre-ap-
plication (if made) and full Application, such officials may change and 
the boundaries of their jurisdictions may change. By way of example 
and not by way of limitation, events such as redistricting may cause 
changes which will necessitate additional notifications at full Applica-
tion. Meetings and discussions do not constitute notification. Only a 
timely and compliant written notification to the correct person consti-
tutes notification. 

(i) Neighborhood Organizations on record with the 
state or county as of the beginning of the Application Acceptance Pe-
riod whose boundaries include the proposed Development Site; 

(ii) Superintendent of the school district in which the 
Development Site is located; 

(iii) Presiding officer of the board of trustees of the 
school district in which the Development Site is located; 

(iv) Mayor of the municipality (if the Development 
Site is within a municipality or its extraterritorial jurisdiction); 

(v) All elected members of the Governing Body of 
the municipality (if the Development Site is within a municipality or 
its extraterritorial jurisdiction); 

(vi) Presiding officer of the Governing Body of the 
county in which the Development Site is located; 
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(vii) All elected members of the Governing Body of 
the county in which the Development Site is located; and 

(viii) State Senator and State Representative of the 
districts whose boundaries include the proposed Development Site; 

(C) Contents of Notification. 

(i) The notification must include, at a minimum, all 
of the information described in subclauses (I) - (VI) of this clause. 

(I) the Applicant's name, address, an individual 
contact name and phone number; 

(II) the Development name, address, city and 
county; 

(III) a statement informing the entity or individ-
ual being notified that the Applicant is submitting a request for Housing 
Tax Credits with the Texas Department of Housing and Community Af-
fairs; 

(IV) whether the Development proposes New 
Construction, Reconstruction, Adaptive Reuse, or Rehabilitation; 

(V) the physical type of Development being 
proposed (e.g. single family homes, duplex, apartments, townhomes, 
high-rise etc.); and 

(VI) the approximate total number of Units and 
approximate total number of low-income Units. 

(ii) The notification may not contain any false or 
misleading statements. Without limiting the generality of the forego-
ing, the notification may not create the impression that the proposed 
Development will serve the elderly unless 100 percent of the Units 
will be for Qualified Elderly and it may not indicate that it will target 
or prefer any subpopulation unless such targeting or preference is in 
full compliance with all applicable state and federal laws, including 
state and federal fair housing laws. 

(c) Pre-application Results. Only pre-applications which have 
satisfied all of the pre-application requirements, including those in 
§11.9(e)(3) of this chapter, will be eligible for pre-application points. 
The order and scores of those Developments released on the Pre-appli-
cation Submission Log do not represent a Commitment on the part of 
the Department or the Board to allocate tax credits to any Development 
and the Department bears no liability for decisions made by Applicants 
based on the results of the Pre-application Submission Log. Inclusion 
of a pre-application on the Pre-application Submission Log does not 
ensure that an Applicant will receive points for a pre-application. 

§11.9. Competitive HTC Selection Criteria. 

(a) General Information. This section identifies the scoring 
criteria used in evaluating and ranking Applications. The criteria iden-
tified in subsections (b) - (e) of this section include those items required 
under Texas Government Code, Chapter 2306, §42 of the Code, and 
other criteria established in a manner consistent with Chapter 2306 and 
§42 of the Code. There is no rounding of numbers in this section for 
any of the calculations in order to achieve the desired requirement or 
limitation, unless rounding is explicitly stated as allowed for that par-
ticular calculation or criteria. Due to the highly competitive nature of 
the program, Applicants that elect points where supporting documen-
tation is required but fail to provide any supporting documentation will 
not be allowed to cure the issue through an Administrative Deficiency. 
However, Department staff may provide the Applicant an opportunity 
to explain how they believe the Application, as submitted, meets the 
requirements for points or otherwise satisfies the requirements. 

(b) Criteria promoting development of high quality housing. 

(1) Size and Quality of the Units. (§2306.6710(b)(1)(D); 
§42(m)(1)(C)(iii)) An Application may qualify for up to fifteen (15) 
points under subparagraphs (A) and (B) of this paragraph. 

(A) Unit Sizes (8 points). The Development must meet 
the minimum requirements identified in this subparagraph to qualify 
for points. Points for this item will be automatically granted for Appli-
cations involving Rehabilitation (excluding Reconstruction), for De-
velopments receiving funding from USDA, or for Supportive Housing 
Developments without meeting these square footage minimums only if 
requested in the Self Scoring Form. 

(i) five-hundred fifty (550) square feet for an Effi-
ciency Unit; 

(ii) six-hundred fifty (650) square feet for a one Bed-
room Unit; 

(iii) eight-hundred fifty (850) square feet for a two 
Bedroom Unit; 

(iv) one-thousand fifty (1,050) square feet for a three 
Bedroom Unit; and 

(v) one-thousand two-hundred fifty (1,250) square 
feet for a four Bedroom Unit. 

(B) Unit and Development Features (7 points). Ap-
plicants that elect in an Application to provide specific amenity 
and quality features in every Unit at no extra charge to the tenant 
will be awarded points based on the point structure provided in 
§10.101(b)(6)(B) of this title (relating to Site and Development Re-
quirements and Restrictions) and as certified to in the Application. The 
amenities will be required to be identified in the LURA. Rehabilitation 
Developments will start with a base score of three (3) points and 
Supportive Housing Developments will start with a base score of five 
(5) points. 

(2) Sponsor Characteristics. (§42(m)(1)(C)(iv)) (1 point). 
An Application may qualify to receive one (1) point provided the own-
ership structure contains a HUB certified by the Texas Comptroller of 
Public Accounts by the Full Application Delivery Date, or Qualified 
Nonprofit Organization provided the Application is under the Nonprofit 
Set-Aside. The HUB or Qualified Nonprofit Organization must have 
some combination of ownership interest in the General Partner of the 
Applicant, cash flow from operations, and developer fee which taken 
together equal at least 80 percent and no less than 5 percent for any cat-
egory. For example, a HUB or Qualified Nonprofit Organization may 
have 20 percent ownership interest, 30 percent of the developer fee, 
and 30 percent of cash flow from operations. The HUB or Qualified 
Nonprofit Organization must also materially participate in the Devel-
opment and operation of the Development throughout the Compliance 
Period and must have experience directly related to the housing indus-
try, which may include experience with property management, con-
struction, development, financing, or compliance. A Principal of the 
HUB or Qualified Nonprofit Organization cannot be a Related Party to 
any other Principal of the Applicant or Developer (excluding another 
Principal of said HUB or Qualified Nonprofit Organization). 

(c) Criteria to serve and support Texans most in need. 

(1) Income Levels of Tenants. (§§2306.111(g)(3)(B) and 
(E); 2306.6710(b)(1)(C) and (e); and §42(m)(1)(B)(ii)(I)) An Appli-
cation may qualify for up to sixteen (16) points for rent and income 
restricting a Development for the entire Affordability Period at the lev-
els identified in subparagraph (A) or (B) of this paragraph. 

(A) For any Development located within a non-Rural 
Area of the Dallas, Fort Worth, Houston, San Antonio, or Austin 
MSAs: 
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(i) At least 40 percent of all low-income Units at 50 
percent or less of AMGI (16 points); 

(ii) At least 30 percent of all low income Units at 50 
percent or less of AMGI (14 points); or 

(iii) At least 20 percent of all low-income Units at 
50 percent or less of AMGI (12 points). 

(B) For Developments proposed to be located in areas 
other than those listed in subparagraph (A) of this paragraph: 

(i) At least 20 percent of all low-income Units at 50 
percent or less of AMGI (16 points); 

(ii) At least 15 percent of all low-income Units at 50 
percent or less of AMGI (14 points); or 

(iii) At least 10 percent of all low-income Units at 
50 percent or less of AMGI (12 points). 

(2) Rent Levels of Tenants. (§2306.6710(b)(1)(G)) An Ap-
plication may qualify to receive up to thirteen (13) points for rent and 
income restricting a Development for the entire Affordability Period. 
These levels are in addition to those committed under paragraph (1) of 
this subsection. 

(A) At least 20 percent of all low-income Units at 30 
percent or less of AMGI for Supportive Housing Developments quali-
fying under the Nonprofit Set-Aside or for Developments participating 
in the City of Houston's Permanent Supportive Housing ("PSH") pro-
gram. A Development participating in the PSH program and electing 
points under this subparagraph must have applied for PSH funds by 
the Full Application Delivery Date, must have a commitment of PSH 
funds by Commitment, must qualify for five (5) or seven (7) points un-
der paragraph (4) of this subsection (relating to the Opportunity Index), 
and must not have more than 18 percent of the total Units restricted for 
Persons with Special Needs as defined under paragraph (7) of this sub-
section (relating to Tenant Populations with Special Housing Needs) 
(13 points); 

(B) At least 10 percent of all low-income Units at 30 
percent or less of AMGI or, for a Development located in a Rural Area, 
7.5 percent of all low-income Units at 30 percent or less of AMGI (11 
points); or 

(C) At least 5 percent of all low-income Units at 30 per-
cent or less of AMGI (7 points). 

(3) Tenant Services. (§2306.6710(b)(1)(I) and 
§2306.6725(a)(1)) A Supportive Housing Development qualifying 
under the Nonprofit Set-Aside or Developments participating in 
the City of Houston's Permanent Supportive Housing ("PSH") 
program may qualify to receive up to eleven (11) points and all other 
Developments may receive up to ten (10) points. A Development 
participating in the PSH program and electing eleven (11) points 
under this paragraph must have applied for PSH funds by the Full 
Application Delivery Date, must have a commitment of PSH funds
by Commitment, must qualify for five (5) or seven (7) points under
paragraph (4) of this subsection, and must not have more than 18
percent of the total Units restricted for Persons with Special Needs as
defined under paragraph (7) of this subsection. By electing points, the
Applicant certifies that the Development will provide a combination
of supportive services, which are listed in §10.101(b)(7) of this
title, appropriate for the proposed tenants and that there is adequate
space for the intended services. The provision and complete list of
supportive services will be included in the LURA. The Owner may
change, from time to time, the services offered; however, the overall
points as selected at Application will remain the minimum. No fees
may be charged to the tenants for any of the services. Services must be

 
 
 
 
 
 
 
 
 
 
 
 
 

provided on-site or transportation to those off-site services identified 
on the list must be provided. The same service may not be used for 
more than one scoring item. 

(4) Opportunity Index. The Department may refer to loca-
tions qualifying for points under this scoring item as high opportunity 
areas in some materials. 

(A) For Developments located in an Urban Area, if the 
proposed Development Site is located within a census tract that has a 
poverty rate below 15 percent for Individuals (or 35 percent for De-
velopments in Regions 11 and 13), an Application may qualify to re-
ceive up to seven (7) points upon meeting the additional requirements 
in clauses (i) - (iv) of this subparagraph. The Department will base 
poverty rate on data from the five (5) year American Community Sur-
vey. 

(i) the Development targets the general population 
or Supportive Housing, the Development Site is located in a census 
tract with income in the top quartile of median household income for 
the county or MSA as applicable, and the Development Site is in the 
attendance zone of an elementary school that has a Met Standard rating 
and has achieved a 77 or greater on index 1 of the performance index, 
related to student achievement (7 points); 

(ii) the Development targets the general population 
or Supportive Housing, the Development Site is located in a census 
tract with income in the second quartile of median household income 
for the county or MSA as applicable, and the Development Site is in 
the attendance zone of an elementary school that has a Met Standard 
rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement (5 points); 

(iii) any Development, regardless of population 
served, if the Development Site is located in a census tract with income 
in the top quartile of median household income for the county or MSA 
as applicable (3 points); or 

(iv) any Development, regardless of population 
served, if the Development Site is located in a census tract with income 
in the top two quartiles of median household income for the county or 
MSA as applicable (1 point). 

(B) For Developments located in a Rural Area, an Ap-
plication may qualify to receive up to seven (7) cumulative points based 
on median income of the area and/or proximity to the essential com-
munity assets as reflected in clauses (i) - (v) of this subparagraph if the 
Development Site is located within a census tract that has a poverty rate 
below 15 percent for Individuals (35 percent for regions 11 and 13) or 
within a census tract with income in the top or second quartile of me-
dian household income for the county or MSA as applicable or within 
the attendance zone of an elementary school that has a Met Standard 
rating and has achieved a 77 or greater on index 1 of the performance 
index, related to student achievement. 

(i) The Development Site is located within the atten-
dance zone and within one linear mile of an elementary, middle, or high 
school with a Met Standard rating (For purposes of this clause only, any 
school, regardless of the number of grades served, can count towards 
points. However, schools without ratings, unless paired with another 
appropriately rated school, or schools with a Met Alternative Standard 
rating, will not be considered.) (3 points); 

(ii) The Development Site is within one linear mile 
of a center that is licensed by the Department of Family and Protective 
Services specifically to provide a school-age program (2 points); 

(iii) The Development Site is located within one lin-
ear mile of a full service grocery store (2 points); 
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(iv) The Development Site is located within one lin-
ear mile of a center that is licensed by the Department of Family and 
Protective Services to provide a child care program for infants, tod-
dlers, and pre-kindergarten, at a minimum (2 points); 

(v) The Development is a Qualified Elderly Devel-
opment and the Development Site is located within one linear mile of 
a senior center (2 points); and/or 

(vi) The Development Site is located within one lin-
ear mile of a health related facility (1 point). 

(C) An elementary school attendance zone for the De-
velopment Site does not include schools with district-wide possibil-
ity of enrollment or no defined attendance zones, sometimes known as 
magnet schools. However, in districts with district-wide enrollment an 
Applicant may use the lowest rating of all elementary schools that may 
possibly be attended by the tenants. The applicable school rating will 
be the 2014 [2013] accountability rating assigned by the Texas Educa-
tion Agency. School ratings will be determined by the school number, 
so that in the case where a new school is formed or named or consol-
idated with another school but is considered to have the same number 
that rating will be used. A school that has never been rated by the Texas 
Education Agency will use the district rating. If a school is configured 
to serve grades that do not align with the Texas Education Agency's 
conventions for defining elementary schools (typically grades K-5 or 
K-6), the school will be considered to have the lower of the ratings of 
the schools that would be combined to meet those conventions. 

(5) Educational Excellence. An Application may qualify to 
receive up to three (3) points for a Development Site located within the 
attendance zones of public schools that have achieved a 77 or greater 
on index 1 of the performance index, related to student achievement, 
by the Texas Education Agency, provided that the schools also have a 
Met Standard rating. Points will be awarded as described in subpara-
graphs (A) and (B) of this paragraph. An attendance zone does not in-
clude schools with district-wide possibility of enrollment or no defined 
attendance zones, sometimes known as magnet schools. However, in 
districts with district-wide enrollment an Applicant may use the lowest 
rating of all elementary, middle, or high schools, respectively, which 
may possibly be attended by the tenants. The applicable school rat-
ing will be the 2014 [2013] accountability rating assigned by the Texas 
Education Agency. School ratings will be determined by the school 
number, so that in the case where a new school is formed or named or 
consolidated with another school but is considered to have the same 
number that rating will be used. A school that has never been rated 
by the Texas Education Agency will use the district rating. If a school 
is configured to serve grades that do not align with the Texas Educa-
tion Agency's conventions for defining elementary schools (typically 
grades K-5 or K-6), middle schools (typically grades 6-8 or 7-8) and 
high schools (typically grades 9-12), the school will be considered to 
have the lower of the ratings of the schools that would be combined to 
meet those conventions. In determining the ratings for all three levels 
of schools, ratings for all grades K-12 must be included, meaning that 
two or more schools' ratings may be combined. For example, in the 
case of an elementary school which serves grades K-4 and an interme-
diate school that serves grades 5-6, the elementary school rating will 
be the lower of those two schools' ratings. Also, in the case of a 9th 
grade center and a high school that serves grades 10-12, the high school 
rating will be considered the lower of those two schools' ratings. Sixth 
grade centers will be considered as part of the middle school rating. 

(A) The Development Site is within the attendance zone 
of an elementary school, a middle school and a high school with the 
appropriate rating (3 points); or 

(B) The Development Site is within the attendance zone 
of an elementary school and either a middle school or high school with 
the appropriate rating (1 point). 

(6) Underserved Area. (§§2306.6725(b)(2); 2306.127, 
42(m)(1)(C)(ii)) An Application may qualify to receive two (2) 
points for general population or Supportive Housing Developments 
if the Development Site is located in one of the areas described in 
subparagraphs (A) - (D) of this paragraph. 

(A) A Colonia; 

(B) An Economically Distressed Area; 

(C) A Place, or if outside of the boundaries of any Place, 
a county that has never received a competitive tax credit allocation or a 
4 percent non-competitive tax credit allocation for a Development that 
remains an active tax credit development; or 

(D) For Rural Areas only, a census tract that has never 
received a competitive tax credit allocation or a 4 percent non-compet-
itive tax credit allocation for a Development that remains an active tax 
credit development serving the same Target Population. 

(7) Tenant Populations with Special Housing Needs. 
(§42(m)(1)(C)(v)) An Application may qualify to receive two (2) 
points by serving Tenants with Special Housing Needs. Points will be 
awarded as described in subparagraphs (A) and (B) of this paragraph. 

(A) Applications meeting all of the requirements in 
clauses (i) - (iv) of this subparagraph are eligible to receive two 

          (2) points by committing to participate in the Department's Section
811 Project Rental Assistance Demonstration Program ("Section 
811 Program"). In order to be eligible for points, Applicants must 
commit the specified number of units in the proposed Development 
or be approved by the Department to commit the same number of 
units in an existing Development in the Applicant's or an Affiliate's 
portfolio that will qualify as Section 811 Program participating units 
as outlined in the Department's Section 811 Program guidelines and 
program requirements. An Application may request a waiver from 
the Board for a specific requirement of the Section 811 Program on 
their application. However, a request for a waiver does not guarantee 
eligibility for points. Participation in the Section 811 Program will 
require execution of a Section 811 property agreement and other 
required documents on or before HTC Commitment. Applicants who 
have applied to participate under the 2014 Section 811 Program NOFA 
prior to their Application submission and receive an award prior to 
July 1, 2015 may use units identified in that Section 811 Program 
application to qualify for points under this paragraph, with the same 
number of units as would be required for the new Application. The 
same units cannot be used to qualify for points in more than one HTC 
Application. Once elected in the Application, Applicants may not 
withdraw their commitment to participate in the Section 811 Program 
unless authorized by the Board. Should an Applicant receive an award 
of HTCs, the Department may allow Applicants to substitute alternate 
units in an existing Development in the Applicant's or Affiliates' 
portfolio, consistent with the Department's Section 811 Program 
criteria, to participate in the Section 811 Program and to qualify for 
these points; such properties require approval by the Department to 
commit the same number of units in an existing Development in the 
Applicant's or an Affiliate's portfolio that will qualify as Section 811 
Program participating units as outlined in the Department's Section 
811 Program guidelines and program requirements. Applicants must 
commit at least 10 Units for participation in the Section 811 Program 
unless the Integrated Housing Rule (10 TAC §1.15) or Section 811 
Program guidelines and program requirements limits the Application 
to fewer than 10 Units. The total number of Units set-aside for persons 
with disabilities, including Section 811 units, cannot exceed 18% of 

39 TexReg 7482 September 19, 2014 Texas Register 



the total Units (for Development of 50 Units or more) or exceed 25% 
of the total Units (for Developments with less than 50 Units). In order 
to be eligible for these points, an Application is required to participate 
in the Section 811 Program, unless any one of the following provisions 
under clauses (i) - (iv) of this subparagraph are not met. 

(i) The Development must not be a Qualified Elderly 
Development; 

(ii) The Development must not be originally con-
structed before 1978; 

(iii) The units committed to the Section 811 Program 
in the Development must not have any other sources of project-based 
rental or operating assistance; and 

(iv) The Development Site must be located in one of 
the following areas: Austin-Round Rock MSA, Brownsville-Harlingen 
MSA, Dallas-Fort Worth MSA; El Paso MSA; Houston-The Wood-
lands-Sugar Land MSA; McAllen-Edinburg-Mission MSA; or San An-
tonio-New Braunfels MSA. 

(B) Applications proposing Developments that do not 
meet the requirements of subparagraph (A) of this paragraph may qual-
ify for two (2) points for meeting the requirements of this subpara-
graph. In order to qualify for points, Applicants must agree to set-
aside [for Developments for which] at least 5 percent of the total Units 
[are set aside] for Persons with Special Needs. For purposes of this 
subparagraph [scoring item], Persons with Special Needs is defined as 
households where one individual has alcohol and/or drug addictions, 
Colonia resident, Persons with Disabilities, Violence Against Women 
Act Protections (domestic violence, dating violence, sexual assault, 
and stalking), persons with HIV/AIDS, homeless populations, veter-
ans, wounded warriors (as defined by the Caring for Wounded War-
riors Act of 2008), and migrant farm workers. Throughout the Com-
pliance Period, unless otherwise permitted by the Department, the De-
velopment Owner agrees to affirmatively market Units to Persons with 
Special Needs. In addition, the Department will require an initial min-
imum twelve-month period during which Units must either be occu-
pied by Persons with Special Needs or held vacant. After the initial 
twelve-month period, the Development Owner will no longer be re-
quired to hold Units vacant for Persons with Special Needs, but will 
be required to continue to affirmatively market Units to Persons with 
Special Needs. 

(d) Criteria promoting community support and engagement. 

(1) Local Government Support. An Application may qual-
ify for up to seventeen (17) points for a resolution or resolutions voted 
on and adopted by the bodies reflected in subparagraphs (A) - (C) of 
this paragraph, as applicable. The resolution(s) must be dated prior to 
Final Input from Elected Officials Delivery Date [April 1, 2014] and 
must be submitted to the Department no later than the Final Input from 
Elected Officials Delivery Date as identified in §11.2 of this chapter. 
Such resolution(s) must specifically identify the Development whether 
by legal description, address, Development name, Application number 
or other verifiable method. In providing a resolution a municipality 
or county should consult its own staff and legal counsel as to whether 
such resolution will be consistent with Fair Housing laws as they may 
apply, including, as applicable, consistency with any FHAST form on 
file, any current Analysis of Impediments to Fair Housing Choice, or 
any current plans such as one year action plans or five year consolidated 
plans for HUD block grant funds, such as HOME or CDBG funds. For 
an Application with a proposed Development Site that, at the time of 
the initial filing of the Application, is: 

(A) Within a municipality, the Application will receive: 

(i) seventeen (17) points for a resolution from the 
Governing Body of that municipality expressly setting forth that the 
municipality supports the Application or Development; or 

(ii) fourteen (14) points for a resolution from the 
Governing Body of that municipality expressly setting forth that the 
municipality has no objection to the Application or Development. 

(B) Within the extraterritorial jurisdiction of a munici-
pality, the Application may receive points under clause (i) or (ii) of this 
subparagraph and under clause (iii) or (iv) of this subparagraph: 

(i) eight and one-half (8.5) points for a resolution 
from the Governing Body of that municipality expressly setting forth 
that the municipality supports the Application or Development; or 

(ii) seven (7) points for a resolution from the Gov-
erning Body of that municipality expressly setting forth that the mu-
nicipality has no objection to the Application or Development; and 

(iii) eight and one-half (8.5) points for a resolution 
from the Governing Body of that county expressly setting forth that the 
county supports the Application or Development; or 

(iv) seven (7) points for a resolution from the Gov-
erning Body of that county expressly setting forth that the county has 
no objection to the Application or Development. 

(C) Within a county and not within a municipality or the 
extraterritorial jurisdiction of a municipality: 

(i) seventeen (17) points for a resolution from the 
Governing Body of that county expressly setting forth that the county 
supports the Application or Development; or 

(ii) fourteen (14) points for a resolution from the 
Governing Body of that county expressly setting forth that the county 
has no objection to the Application or Development. 

(2) Commitment of Development Funding by Local Polit-
ical Subdivision. (§2306.6710(b)(1)(E)) An Application may receive 
up to fourteen (14) points for a commitment of Development funding 
from the city (if located in a city) or county in which the Development 
Site is located. Development funding from instrumentalities of a city or 
county will not qualify for points under this scoring item unless such 
instrumentalities first award the funds to the city or county for their 
administration, at least 60 percent of the governing board of the instru-
mentality consists of city council members from the city in which the 
Development Site is located (if located in a city) or county commis-
sioners from the county in which the Development Site is located, or 
100 percent of the governing board of the instrumentality is appointed 
by the elected officials of the city in which the Development Site is 
located (if located within a city) or county in which the Development 
Site is located. The government instrumentality providing Develop-
ment funding under this scoring item may not be a Related Party to the 
Applicant. Development funding must be provided in the form of a 
construction and/or permanent loan with an interest rate no higher than 
3 percent per annum and term of at least 5 years, a grant, an in-kind 
contribution, a contribution which will support the Development, such 
as vouchers, or combination thereof. Funds cannot have been provided 
to the Local Political Subdivision by the Applicant or a Related Party. 
Should the Local Political Subdivision borrow funds in order to com-
mit funding to the Development, the Applicant or a Related Party to 
the Applicant can provide collateral or guarantees for the loan only to 
the Local Political Subdivision. HOME Investment Partnership Pro-
gram or Community Development Block Grant funds administered by 
the State of Texas cannot be utilized for points under this scoring item 
except where the city, county, or instrumentality is an actual applicant 
for and subrecipient of such funds for use in providing financial support 
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to the proposed Development. The Applicant must provide evidence 
in the Application that an application or request for the development 
funds has been submitted in the form of an acknowledgement from the 
applicable city or county. The acknowledgement must also state that 
a final decision with regard to the awards of such funding is expected 
to occur no later than September 1. A firm commitment of funds is 
required by Commitment or points will be lost (except for Applicants 
electing the point under subparagraph (C) of this paragraph). While the 
specific source can change, the funding secured must have been eligi-
ble at the time the Application was submitted. 

(A) Option for Development Sites located in the ETJ of 
a municipality. For an Application with a Development Site located in 
the ETJ of a municipality, whether located in an unincorporated Place 
or not, the Applicant may seek Development funding from the munici-
pality or a qualifying instrumentality of the municipality, provided the 
Applicant uses the population of said municipality as the basis for de-
termining the Application's eligible points under subparagraph (B) of 
this paragraph. Applicants are encouraged to contact Department staff 
where an Applicant is uncertain of how to determine the correct Devel-
opment funding amounts or qualifying Local Political Subdivisions. 

(B) Applications will qualify for points based on the 
amount of funds at the levels described in clauses (i) - (v) of this sub-
paragraph. For the purpose of this calculation, the Department will use 
the population of the Place from which the Development Site's Rural 
or Urban Area designation is derived. 

(i) eleven (11) points for a commitment by a Local 
Political Subdivision of the lesser of the population of the Place mul-
tiplied by a factor of 0.15 in funding per Low Income Unit or $15,000 
in funding per Low Income Unit; 

(ii) ten (10) points for a commitment by a Local Po-
litical Subdivision of the lesser of the population of the Place multiplied 
by a factor of 0.10 in funding per Low Income Unit or $10,000 in fund-
ing per Low Income Unit; 

(iii) nine (9) points for a commitment by a Local Po-
litical Subdivision of the lesser of population of the Place multiplied by 
a factor of 0.05 in funding per Low Income Unit or $5,000 in funding 
per Low Income Unit; 

(iv) eight (8) points for a commitment by a Local 
Political Subdivision of the lesser of the population of the Place mul-
tiplied by a factor of 0.025 in funding per Low Income Unit or $1,000 
in funding per Low Income Unit; or 

(v) seven (7) points for a commitment by a Local 
Political Subdivision of the lesser of the population of the Place mul-
tiplied by a factor of 0.01 in funding per Low Income Unit or $500 in 
funding per Low Income Unit. 

(C) Two (2) points may be added to the points in sub-
paragraph (B)(i) - (v) of this paragraph and subparagraph (D) of this 
paragraph if the Applicant provides a firm commitment for funds in the 
form of a resolution from the Local Political Subdivision and provides 
a commitment for the same source(s) at Commitment. The resolution 
must reflect terms that are consistent with the requirements of this para-
graph. 

(D) One (1) point may be added to the points in sub-
paragraph (B)(i) - (v) of this paragraph and subparagraph (C) of this 
paragraph if the financing to be provided is in the form of a grant or 
in-kind contribution meeting the requirements of this paragraph or a 
permanent loan with a minimum term of fifteen (15) years, minimum 
amortization period of thirty (30) years, and interest rate no higher than 
3 percent per annum. An Applicant must certify that they intend to 

maintain the Development funding for the full term of the funding, 
barring unanticipated events. For Applicants electing this additional 
point that have not yet received an award or commitment, the structure 
of the funds will be reviewed at Commitment for compliance with this 
provision. 

(3) Declared Disaster Area. (§2306.6710(b)(1)) An Appli-
cation may receive ten (10) points if at the time of Application sub-
mission or at any time within the two-year period preceding the date of 
submission, the Development Site is located in an area declared to be 
a disaster area under the Texas Government Code, §418.014. 

(4) Quantifiable Community Participation. 
(§2306.6710(b)(1)(B); §2306.6725(a)(2)) An Application may qualify 
for up to nine (9) points for written statements from a Neighborhood 
Organization. In order for the statement to qualify for review, the 
Neighborhood Organization must have been in existence prior to the 
Pre-Application Final Delivery Date, and its boundaries must contain 
the Development Site. In addition, the Neighborhood Organization 
must be on record with the state (includes the Department) or 
county in which the Development Site is located. Neighborhood 
Organizations may request to be on record with the Department for 
the current Application Round with the Department by submitting 
documentation (such as evidence of board meetings, bylaws, etc.) 
prior to the beginning of the Application Acceptance Period [by the 
Full Application Delivery Date]. The written statement must meet the 
requirements in subparagraph (A) of this paragraph. 

(A) Statement Requirements. If an organization can-
not make the following affirmative certifications or statements then the 
organization will not be considered a Neighborhood Organization for 
purposes of this paragraph. 

(i) the Neighborhood Organization's name, a written 
description and map of the organization's boundaries, signatures and 
contact information (phone, email and mailing address) of at least two 
individual members with authority to sign on behalf of the organiza-
tion; 

(ii) certification that the boundaries of the Neighbor-
hood Organization contain the Development Site and that the Neigh-
borhood Organization meets the definition pursuant to Texas Govern-
ment Code, §2306.004(23-a) and includes at least two separate resi-
dential households; 

(iii) certification that no person required to be listed 
in accordance with Texas Government Code §2306.6707 with respect 
to the Development to which the Application requiring their listing re-
lates participated in any way in the deliberations of the Neighborhood 
Organization, including any votes taken; 

(iv) certification that at least 80 percent of the cur-
rent membership of the Neighborhood Organization consists of persons 
residing or owning real property within the boundaries of the Neigh-
borhood Organization; and 

(v) an explicit expression of support, opposition, or 
neutrality. Any expression of opposition must be accompanied with at 
least one reason forming the basis of that opposition. A Neighborhood 
Organization is encouraged to be prepared to provide additional infor-
mation with regard to opposition. 

(B) Technical Assistance. For purposes of this section, 
if and only if there is no Neighborhood Organization already in exis-
tence or on record, the Applicant, Development Owner, or Developer 
is allowed to provide technical assistance in the creation of and/or plac-
ing on record of a Neighborhood Organization. Technical assistance is 
limited to: 
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(i) the use of a facsimile, copy machine/copying, 
email and accommodations at public meetings; 

(ii) assistance in completing the QCP Neighborhood 
Information Packet, providing boundary maps and assisting in the Ad-
ministrative Deficiency process; and 

(iii) presentation of information and response to 
questions at duly held meetings where such matter is considered. 

(C) Point Values for Quantifiable Community Partici-
pation. An Application may receive points based on the values in 
clauses (i) - (vi) of this subparagraph. Points will not be cumulative. 
Where more than one written statement is received for an Application, 
the average of all statements received in accordance with this subpara-
graph will be assessed and awarded. 

(i) nine (9) points for explicit support from a Neigh-
borhood Organization that, during at least one of the three prior Appli-
cation Rounds, provided a written statement that qualified as Quantifi-
able Community Participation opposing any Competitive Housing Tax 
Credit Application and whose boundaries remain unchanged; 

(ii) eight (8) points for explicitly stated support from 
a Neighborhood Organization; 

(iii) six (6) points for explicit neutrality from a 
Neighborhood Organization that, during at least one of the three prior 
Application Rounds provided a written statement, that qualified as 
Quantifiable Community Participation opposing any Competitive 
Housing Tax Credit Application and whose boundaries remain un-
changed; 

(iv) four (4) points for statements of neutrality from 
a Neighborhood Organization or statements not explicitly stating sup-
port or opposition, or an existing Neighborhood Organization provides 
no statement of either support, opposition or neutrality, which will be 
viewed as the equivalent of neutrality or lack of objection; 

(v) four (4) points for areas where no Neighborhood 
Organization is in existence, equating to neutrality or lack of objection, 
or where the Neighborhood Organization did not meet the explicit re-
quirements of this section; or 

(vi) zero (0) points for statements of opposition 
meeting the requirements of this subsection. 

(D) Challenges to opposition. Any written statement 
from a Neighborhood Organization expressing opposition to an Appli-
cation may be challenged if it is contrary to findings or determinations, 
including zoning determinations, of a municipality, county, school dis-
trict, or other local Governmental Entity having jurisdiction or over-
sight over the finding or determination. If any such statement is chal-
lenged, the challenger must declare the basis for the challenge and sub-
mit such challenge by the Challenges to Neighborhood Organization 
Opposition Delivery Date as identified in §11.2 of this chapter. The 
Neighborhood Organization expressing opposition will be given seven 
(7) calendar days to provide any information related to the issue of 
whether their assertions are contrary to the findings or determinations 
of a local Governmental Entity. All such materials and the analysis of 
the Department's staff will be provided to a fact finder, chosen by the 
Department, for review and a determination of the issue presented by 
this subsection. The fact finder will not make determinations as to the 
accuracy of the statements presented, but only with regard to whether 
the statements are contrary to findings or determinations of a local Gov-
ernmental Entity. The fact finder's determination will be final and may 
not be waived or appealed. 

(5) Community Support from State Representative. 
(§2306.6710(b)(1)(F); §2306.6725(a)(2)) Applications may receive 

up to eight (8) points or have deducted up to eight (8) points for this 
scoring item. To qualify under this paragraph letters must be on the 
State Representative's letterhead, be signed by the State Representa-
tive, identify the specific Development and clearly state support for or 
opposition to the specific Development. This documentation will be 
accepted with the Application or through delivery to the Department 
from the Applicant or the State Representative and must be submitted 
no later than the Final Input from Elected Officials Delivery Date 
as identified in §11.2 of this chapter. Once a letter is submitted to 
the Department it may not be changed or withdrawn. Therefore, it 
is encouraged that letters not be submitted well in advance of the 
specified deadline in order to facilitate consideration of all constituent 
comment and other relevant input on the proposed Development. 
State Representatives to be considered are those in office at the time 
the letter is submitted and whose district boundaries include the De-
velopment Site. Neutral letters or letters that do not specifically refer 
to the Development or specifically express support or opposition will 
receive zero (0) points. A letter that does not directly express support 
but expresses it indirectly by inference (e.g. "the local jurisdiction 
supports the Development and I support the local jurisdiction") will 
be treated as a neutral letter. 

(6) Input from Community Organizations. Where the De-
velopment Site does not fall within the boundaries of any qualifying 
Neighborhood Organization, then, in order to ascertain if there is com-
munity support, an Application may receive up to four (4) points for 
letters that qualify for points under subparagraphs (A), (B), and/or (C) 
of this paragraph. No more than four (4) points will be awarded under 
this point item under any circumstances. All letters must be submit-
ted within the Application. Should an Applicant elect this option and 
the Application receives letters in opposition, then one (1) point will 
be subtracted from the score under this paragraph for each letter in op-
position, provided that the letter is from an organization that would 
otherwise qualify under this paragraph. However, at no time will the 
Application receive a score lower than zero (0) for this item. 

(A) An Application may receive two (2) points for each 
letter of support submitted from a community or civic organization that 
serves the community in which the Development Site is located. Let-
ters of support must identify the specific Development and must state 
support of the specific Development at the proposed location. To qual-
ify, the organization must be qualified as tax exempt and have as a 
primary (not ancillary or secondary) purpose of the overall betterment, 
development, or improvement of the community as a whole or of a 
major aspect of the community such as improvement of schools, fire 
protection, law enforcement, city-wide transit, flood mitigation, or the 
like. The community or civic organization must provide some docu-
mentation of its tax exempt status and its existence and participation in 
the community in which the Development Site is located including, but 
not limited to, a listing of services and/or members, brochures, annual 
reports, etc. Letters of support from organizations that cannot provide 
reasonable evidence that they are active in the area that includes the 
location of the Development Site will not be awarded points. For pur-
poses of this subparagraph, community and civic organizations do not 
include neighborhood organizations, governmental entities (excluding 
Special Management Districts), or taxing entities. 

(B) An Application may receive two (2) points for a let-
ter of support from a property owners association created for a master 
planned community whose boundaries include the Development Site 
and that does not meet the requirements of a Neighborhood Organi-
zation for the purpose of awarding points under paragraph (4) of this 
subsection. 

(C) An Application may receive two (2) points for a let-
ter of support from a Special Management District whose boundaries, 
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as of the Full Application Delivery Date as identified in §11.2 of this 
chapter (relating to Program Calendar for Competitive Housing Tax 
Credits), include the Development Site. 

(D) Input that evidences unlawful discrimination 
against classes of persons protected by Fair Housing law or the scoring 
of which the Department determines to be contrary to the Department's 
efforts to affirmatively further fair housing will not be considered. 
If the Department receives input that could reasonably be suspected 
to implicate issues of non-compliance under the Fair Housing Act, 
staff will refer the matter to the Texas Workforce Commission for 
investigation, but such referral will not, standing alone, cause staff or 
the Department to terminate the Application. Staff will report all such 
referrals to the Board and summarize the status of any such referrals 
in any recommendations. 

(7) Community Revitalization Plan. An Application may 
qualify for points under this paragraph only if no points are elected 
under subsection (c)(4) of this section, related to Opportunity Index. 

(A) For Developments located in an Urban Area of Re-
gion 3. 

(i) An Application may qualify to receive up to six 
(6) points if the Development Site is located in an area targeted for 
revitalization in a community revitalization plan that meets the criteria 
described in subclauses (I) - (VI) of this clause: 

(I) The community revitalization plan must have 
been adopted by the municipality or county in which the Development 
Site is located. 

(II) The adopting municipality or county must 
have performed, in a process providing for public input, an assessment 
of the factors in need of being addressed as a part of such community 
revitalization plan. Factors assessed must include at least five (5) of 
the following eight (8) factors: 

(-a-) adverse environmental conditions, nat-
ural or manmade, that are material in nature and are inconsistent with 
the general quality of life in typical average income neighborhoods. 
By way of example, such conditions might include significant and re-
curring flooding, presence of hazardous waste sites or ongoing local-
ized emissions not under appropriate remediation, nearby heavy indus-
trial uses, or uses presenting significant safety or noise concerns such 
as major thoroughfares, nearby active railways (other than commuter 
trains), or landing strips; significant and widespread (e.g. not localized 
to a small number of businesses or other buildings) rodent or vermin 
infestation acknowledged to present health risks requiring a concerted 
effort; or fire hazards; 

(-b-) presence of blight, which may include 
excessive vacancy, obsolete land use, significant decline in property 
value, or other similar conditions that impede growth; 

(-c-) presence of inadequate transportation or 
infrastructure; 

(-d-) lack of accessibility to and/or presence 
of inadequate health care facilities, law enforcement and fire fighting 
facilities, social and recreational facilities, and other public facilities 
comparable to those typically found in neighborhoods containing com-
parable but unassisted housing; 

(-e-) the presence of significant crime; 
(-f-) the lack of or poor condition and/or per-

formance of public education; 
(-g-) the lack of local business providing em-

ployment opportunities; or 
(-h-) efforts to promote diversity, including 

multigenerational diversity, economic diversity, etcetera, where it has 
been identified in the planning process as lacking. 

(III) The target area must be larger than the as-
sisted housing footprint and should be limited in size along the lines of 
specific neighborhoods rather than encompassing large areas of a city 
or county. Staff will review the target areas for presence of the factors 
identified in subclause (II) of this clause. 

(IV) The adopted plan, taken as a whole, must be 
a plan that can reasonably be expected to revitalize the neighborhood 
and address in a substantive and meaningful way the material factors 
identified in subclause (II) of this clause. Generally, because revital-
ization must identify specific matters needing to be addressed by revi-
talization and provide a plan and budget specifically directed to those 
identified issues, revitalization will be considered distinct and separate 
from broader economic development efforts. 

(V) The adopted plan must describe the planned 
budget and uses of funds to accomplish its purposes within the appli-
cable target area. To the extent that expenditures, incurred within four 
(4) years prior to the beginning of the Application Acceptance Period, 
have already occurred in the applicable target area, a statement from 
a city or county official concerning the amount of the expenditure and 
purpose of the expenditure may be submitted. 

(VI) To be eligible for points under this item, the 
community revitalization plan must already be in place as of the Full 
Application Final Delivery Date pursuant to §11.2 of this chapter evi-
denced by a letter from the appropriate local official stating that: 

(-a-) the plan was duly adopted with the re-
quired public input processes followed; 

(-b-) the funding and activity under the plan 
has already commenced; and 

(-c-) the adopting municipality or county has 
no reason to believe that the overall funding for the full and timely 
implementation of the plan will be unavailable. 

(ii) Points will be awarded based on: 

(I) Applications will receive four (4) points if the 
applicable target area of the community revitalization plan has a total 
budget or projected economic value of $6,000,000 or greater; or 

(II) Applications will receive two (2) points if the 
applicable target area of the community revitalization plan has a total 
budget or projected economic value of at least $4,000,000; and 

(III) Applications may receive (2) points in ad-
dition to those under subclause (I) or (II) of this clause if the Develop-
ment is explicitly identified by the city or county as contributing most 
significantly to the concerted revitalization efforts of the city or county 
(as applicable). A city or county may only identify one single Devel-
opment during each Application Round for the additional points under 
this subclause. A resolution from the Governing Body of the city or 
county that approved the plan is required to be submitted in the Appli-
cation (this resolution is not required at pre-application). If multiple 
Applications submit resolutions under this subclause from the same 
Governing Body, none of the Applications shall be eligible for the ad-
ditional points. A city or county may, but is not required, to identify 
a particular Application as contributing most significantly to concerted 
revitalization efforts. 

(B) For Developments located in Urban Areas outside 
of Region 3. 

(i) An Application may qualify for up to six (6) 
points for meeting the criteria under subparagraph (A) of this para-
graph (with the exception of being located in Region 3); or 

(ii) An Application will qualify for four (4) points 
if the city or county has an existing plan for Community Develop-
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ment Block Grant - Disaster Relief Program (CDBG-DR) funds that 
meets the requirements of subclauses (I) - (V) of this clause. To qual-
ify for points, the Development Site must be located in the target area 
defined by the plan, and the Application must have a commitment of 
CDBG-DR funds. The plan (in its entirety) and a letter from a local 
government official with specific knowledge and oversight of imple-
menting the plan are included in the Application and must: 

(I) define specific target areas for redevelopment 
of housing that do not encompass the entire jurisdiction; 

(II) be subject to administration in a manner 
consistent with an approved Fair Housing Activity Statement-Texas 
(FHAST); 

(III) be subject to administration in a manner 
consistent with the findings of an Analysis of Impediments approved 
or accepted by HUD within the last three (3) calendar years or an 
approved Fair Housing Activity Statement-Texas (FHAST), approved 
by the Texas General Land Office; 

(IV) certify that the plan and the Application are 
consistent with the adopting municipality or county's plan to affirma-
tively further fair housing under the Fair Housing Act; and 

(V) be in place prior to the Full Application Final 
Delivery Date. 

(C) For Developments located in a Rural Area. 

(i) An Application may qualify for up to four (4) 
points for meeting the criteria under subparagraph (B) of this paragraph 
if located outside of Region 3 (with the exception of being located in 
an Urban Area); or 

(ii) The requirements for community revitalization 
in a Rural Area are distinct and separate from the requirements related 
to community revitalization in an Urban Area in that the requirements 
in a Rural Area relate primarily to growth and expansion indicators. 
An Application may qualify for up to four (4) points if the city, county, 
state, or federal government has approved expansion of basic infra-
structure or projects, as described in this paragraph. Approval cannot 
be conditioned upon the award of tax credits or on any other event (zon-
ing, permitting, construction start of another development, etc.) not 
directly associated with the particular infrastructure expansion. The 
Applicant, Related Party, or seller of the Development Site cannot con-
tribute funds for or finance the project or infrastructure, except through 
the normal and customary payment of property taxes, franchise taxes, 
sales taxes, impact fees and/or any other taxes or fees traditionally used 
to pay for or finance such infrastructure by cities, counties, state or fed-
eral governments or their related subsidiaries. The project or expansion 
must have been completed no more than twelve (12) months prior to the 
beginning of the Application Acceptance Period or have been approved 
and is projected to be completed within twelve (12) months from the 
beginning of the Application Acceptance Period. An Application is el-
igible for two (2) points for one of the items described in subclauses 
(I) - (V) of this clause or four (4) points for at least two (2) of the items 
described in subclauses (I) - (V) of this clause: 

(I) New paved roadway (may include paving an 
existing non-paved road but excludes overlays or other limited im-
provements) or expansion of existing paved roadways by at least one 
lane (excluding very limited improvements such as new turn lanes or 
restriping), in which a portion of the new road or expansion is within 
one half (1/2) mile of the Development Site; 

(II) New water service line (or new extension) of 
at least 500 feet, in which a portion of the new line is within one half 
(1/2) mile of the Development Site; 

(III) New wastewater service line (or new exten-
sion) of at least 500 feet, in which a portion of the new line is within 
one half (1/2) mile of the Development Site; 

(IV) Construction of a new law enforcement or 
emergency services station within one (1) mile of the Development Site 
that has a service area that includes the Development Site; and 

(V) Construction of a new hospital or expansion 
of an existing hospital's capacity by at least 25 percent within a five (5) 
mile radius of the Development Site and ambulance service to and from 
the hospital is available at the Development Site. Capacity is defined 
as total number of beds, total number of rooms or total square footage 
of the hospital. 

(iii) To qualify under clause (ii) of this subpara-
graph, the Applicant must provide a letter from a government official 
with specific knowledge of the project (or from an official with a 
private utility company, if applicable) which must include: 

(I) the nature and scope of the project; 

(II) the date completed or projected completion; 

(III) source of funding for the project; 

(IV) proximity to the Development Site; and 

(V) the date of any applicable city, county, state, 
or federal approvals, if not already completed. 

(e) Criteria promoting the efficient use of limited resources 
and applicant accountability. 

(1) Financial Feasibility. (§2306.6710(b)(1)(A)) An Ap-
plication may qualify to receive a maximum of eighteen (18) points 
for this item. To qualify for points, a 15-year pro forma itemizing all 
projected income including Unit rental rate assumptions, operating ex-
penses and debt service, and specifying the underlying growth assump-
tions and reflecting a minimum must-pay debt coverage ratio of 1.15 
for each year must be submitted. The pro forma must include the signa-
ture and contact information evidencing that it has been reviewed and 
found to be acceptable by an authorized representative of a proposed 
Third Party construction or permanent lender. An acceptable form of 
lender approval letter is found in the application. If the letter evidences 
review of the Development alone it will receive sixteen (16) points. If 
the letter evidences review of the Development and the Principals, it 
will receive eighteen (18) points. 

(2) Cost of Development per Square Foot. 
(§2306.6710(b)(1)(H); §42(m)(1)(C)(iii)) An Application may qualify 
to receive up to twelve (12) points based on either the Building Cost 
or the Hard Costs per square foot of the proposed Development, 
as originally submitted in the Application. For purposes of this 
paragraph, Building Costs will exclude structured parking or 
commercial space that is not included in Eligible Basis, and Hard 
Costs will include general contractor overhead, profit, and general 
requirements. Structured parking or commercial space costs must be 
supported by a cost estimate from a Third Party General Contractor 
or subcontractor with experience in structured parking or commercial 
construction, as applicable. The square footage used will be the Net 
Rentable Area (NRA). The calculations will be based on the cost 
listed in the Development Cost Schedule and NRA shown in the Rent 
Schedule. 

(A) A high cost development is a Development that 
meets one of the following conditions: 

(i) the Development is elevator served, meaning it is 
either a Qualified Elderly Development with an elevator or a Develop-
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ment with one or more buildings any of which have elevators serving 
four or more floors; 

(ii) the Development is more than 75 percent single 
family design; 

(iii) the Development is Supportive Housing; or 

(iv) the Development Site qualifies for five (5) or 
seven (7) points under subsection (c)(4) of this section, related to Op-
portunity Index, and is located in an Urban Area. 

(B) Applications proposing New Construction or Re-
construction will be eligible for twelve (12) points if one of the fol-
lowing conditions is met: 

(i) The Building Cost per square foot is less than $70 
per square foot; 

(ii) The Building Cost per square foot is less than 
$75 per square foot, and the Development meets the definition of a 
high cost development; 

(iii) The Hard Cost per square foot is less than $90 
per square foot; or 

(iv) The Hard Cost per square foot is less than $100 
per square foot, and the Development meets the definition of high cost 
development. 

(C) Applications proposing New Construction or Re-
construction will be eligible for eleven (11) points if one of the fol-
lowing conditions is met: 

(i) The Building Cost per square foot is less than $75 
per square foot; 

(ii) The Building Cost per square foot is less than 
$80 per square foot, and the Development meets the definition of a 
high cost development; 

(iii) The Hard Cost per square foot is less than $95 
per square foot; or 

(iv) The Hard Cost per square foot is less than $105 
per square foot, and the Development meets the definition of high cost 
development. 

(D) Applications proposing New Construction or Re-
construction will be eligible for ten (10) points if one of the following 
conditions is met: 

(i) The Building Cost is less than $90 per square 
foot; or 

(ii) The Hard Cost is less than $110 per square foot. 

(E) Applications proposing Adaptive Reuse or Rehabil-
itation (excluding Reconstruction) will be eligible for points if one of 
the following conditions is met: 

(i) Twelve (12) points for Applications which 
include Hard Costs plus acquisition costs included in Eligible Basis 
that are less than $100 per square foot; 

(ii) Twelve (12) points for Applications which in-
clude Hard Costs plus acquisition costs included in Eligible Basis that 
are less than $130 per square foot, located in an Urban Area, and that 
qualify for 5 or 7 points under subsection (c)(4) of this section, related 
to Opportunity Index; or 

(iii) Eleven (11) points for Applications which in-
clude Hard Costs plus acquisition costs included in Eligible Basis that 
are less than $130 per square foot. 

(3) Pre-application Participation. (§2306.6704) An Appli-
cation may qualify to receive up to six (6) points provided a pre-appli-
cation was submitted during the Pre-Application Acceptance Period. 
Applications that meet the requirements described in subparagraphs 
(A) - (G) of this paragraph will qualify for six [four] (6 [4]) points: 

(A) The total number of Units does not increase by 
more than ten (10) percent from pre-application to Application; 

(B) The designation of the proposed Development as 
Rural or Urban remains the same; 

(C) The proposed Development serves the same Target 
Population; 

(D) The pre-application and Application are participat-
ing in the same set-asides (At-Risk, USDA, Non-Profit, and/or Rural); 

(E) The Application final score (inclusive of only scor-
ing items reflected on the self score form) does not vary by more than 
six (6) points from what was reflected in the pre-application self score; 

(F) The Development Site at Application is at least in 
part the Development Site at pre-application, and the census tract num-
ber listed at pre-application is the same at Application; and 

(G) The pre-application met all applicable require-
ments. 

(4) Leveraging of Private, State, and Federal Resources. 
(§2306.6725(a)(3)) 

(A) An Application may qualify to receive up to three 
(3) points if at least five (5) percent of the total Units are restricted to 
serve households at or below 30 percent of AMGI (restrictions elected 
under other point items may count) and the Housing Tax Credit funding 
request for the proposed Development meet one of the levels described 
in clauses (i) - (iv) of this subparagraph: 

(i) the Development leverages CDBG Disaster Re-
covery, HOPE VI, RAD, or Choice Neighborhoods funding and the 
Housing Tax Credit Funding Request is less than 9 percent of the Total 
Housing Development Cost (3 points). The Application must include 
a commitment of such funding; or 

(ii) If the Housing Tax Credit funding request is less 
than 8 percent of the Total Housing Development Cost (3 points); or 

(iii) If the Housing Tax Credit funding request is less 
than 9 percent of the Total Housing Development Cost (2 points); or 

(iv) If the Housing Tax Credit funding request is less 
than 10 percent of the Total Housing Development Cost (1 point). 

(B) The calculation of the percentages stated in sub-
paragraph (A) of this paragraph will be based strictly on the figures 
listed in the Funding Request and Development Cost Schedule. Should 
staff issue an Administrative Deficiency that requires a change in ei-
ther form, then the calculation will be performed again and the score 
adjusted, as necessary. However, points may not increase based on 
changes to the Application. In order to be eligible for points, no more 
than 50 percent of the developer fee can be deferred. Where costs or fi-
nancing change after completion of underwriting or award (whichever 
occurs later), the points attributed to an Application under this scoring 
item will not be reassessed unless there is clear evidence that the infor-
mation in the Application was intentionally misleading or incorrect. 

(5) Extended Affordability or Historic Preservation. 
(§§2306.6725(a)(5); 2306.111(g)(3)(C); 2306.185(a)(1) and (c); 
2306.6710(e)(2); and 42(m)(1)(B)(ii)(II)) An Application may qualify 
to receive up to four (4) points for this scoring item. 
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(A) In accordance with the Code, each Development is 
required to maintain its affordability for a 15-year compliance period 
and, subject to certain exceptions, an additional 15-year extended use 
period. Development Owners that agree to extend the affordability 
period for a Development to thirty-five (35) years total may receive 
two (2) points; or 

(B) An Application includes a tax credit request 
amounting to less than or equal to $7,000 per HTC unit, that has 
received a letter from the Texas Historical Commission determining 
preliminary eligibility for historic (rehabilitation) tax credits and is 
proposing the use of historic (rehabilitation) tax credits (whether 
federal or state credits). At least one existing building that will be part 
of the Development must reasonably be expected to qualify to receive 
and document receipt of historic tax credits by issuance of Forms 
8609. An Application may qualify to receive four (4) points under 
this provision. 

(6) Right of First Refusal. (§2306.6725(b)(1); 
§42(m)(1)(C)(viii)) An Application may qualify to receive (1 point) 
for Development Owners that will agree to provide a right of first 
refusal to purchase the Development upon or following the end of 
the Compliance Period in accordance with Texas Government Code, 
§2306.6726 and the Department's rules including §10.407 of this title 
(relating to Right of First Refusal) and §10.408 of this title (relating to 
Qualified Contract Requirements). 

(7) Funding Request Amount. An Application may qual-
ify to receive one (1) point if the Application reflects a Funding Re-
quest of Housing Tax Credits, as identified in the original Application 
submission, of no more than 100% of the amount available within the 
sub-region or set-aside as estimated by the Department as of December 
1, 2014 [2013]. 

(f) Point Adjustments. Staff will recommend to the Board and 
the Board may make a deduction of up to five (5) points for any of 
the items listed in paragraph (1) of this subsection, unless the person 
approving the extension (the Board or Executive Director, as applica-
ble) makes an affirmative finding setting forth that the facts which gave 
rise to the need for the extension were beyond the reasonable control 
of the Applicant and could not have been reasonably anticipated. Any 
such matter to be presented for final determination of deduction by the 
Board must include notice from the Department to the affected party 
not less than fourteen (14) days prior to the scheduled Board meeting. 
The Executive Director may, but is not required, to issue a formal no-
tice after disclosure if it is determined that the matter does not warrant 
point deductions. (§2306.6710(b)(2)) 

(1) If the Applicant or Affiliate failed to meet the original 
Carryover submission or 10 percent Test deadline(s) or has requested 
an extension of the Carryover submission deadline, the 10 percent Test 
deadline (relating to either submission or expenditure). 

(2) If the Developer or Principal of the Applicant violates 
the Adherence to Obligations. 

(3) Any deductions assessed by the Board for paragraph (1) 
or (2) of this subsection based on a Housing Tax Credit Commitment 
from the preceding Application Round will be attributable to the Appli-
cant or Affiliate of an Application submitted in the current Application 
Round. 

§11.10. Challenges of Competitive HTC Applications. 

The Department will address challenges received from unrelated en-
tities to a specific active Application. The Department will utilize a 
preponderance of the evidence standard, and determinations made by 
the Department concerning challenges cannot be appealed by a party 
unrelated to the Applicant that is the subject of the challenge. The 

challenge           
A matter, even if raised as a challenge, that staff determines should be 
treated as an Administrative Deficiency will be treated and handled as 
an Administrative Deficiency, not as a challenge. 

(1) Challenges to Applications (excluding Site Challenges) 
[The challenge] must be received by the Department no later than the 
Application Challenges Deadline as identified in §11.2 of this chapter 
(relating to Program Calendar for Competitive Housing Tax Credits) 
and must be accompanied by the corresponding non-refundable chal-
lenge processing fee as described in §10.901 of this title (relating to Fee 
Schedule). Challenges related to Undesirable Site Features and Un-
desirable Neighborhood Characteristics are due no later than the Site 
Challenges Delivery Date as identified in §11.2 of this chapter (relat-
ing to Program Calendar for Competitive Housing Tax Credits). Un-
less the required fee is received with the challenge, no challenge will 
be deemed to have been submitted, and the challenge fee must be paid 
for each Application challenged by a challenger. 

(2) A challenge must be clearly identified as such, [using 
that word in all capital letters at the top of the page,] and it must state 
the specific identity of and contact information for the person making 
the challenge and, if they are acting on behalf of anyone else, on whose 
behalf they are acting. 

(3) Challengers must provide, at the time of filing the chal-
lenge, all briefings, documentation, and other information that the chal-
lenger offers in support of the challenge. Challengers must provide 
sufficient credible evidence that, if confirmed, would substantiate the 
challenge. Assertions not accompanied by supporting documentation 
susceptible to confirmation will not be considered. 

(4) Challenges to the financial feasibility of the proposed 
Development are premature unless final underwriting reports on the 
challenged Application have been posted to the Department's website. 

(5) Challenges relating to undesirable site [area] fea-
tures and undesirable neighborhood characteristics as described in 
§10.101(a)(3) and (4) of this title (relating to Site and Development 
Requirements and Restrictions) are due by the Site Challenges De-
livery Date and may [will not be accepted unless they] relate to a 
failure to disclose characteristics described in §10.101(a)(4)(A) of 
this title or the presence of other characteristics that may deem the 
Site ineligible. [substantive issues not already disclosed or a material 
misrepresentation about a disclosed item.] 

(6) Challengers are encouraged to be prudent in identifying 
issues to challenge, realizing that most issues will be identified and 
addressed through the routine review and Administrative Deficiency 
process; 

(7) Once a challenge to [on] an Application has been sub-
mitted, subsequent challenges on the same Application from the same 
challenger will not be accepted; 

(8) The Department shall promptly post all items received 
and purporting to be challenges and any pertinent information to its 
website; 

(9) The Department shall notify the Applicant that a chal-
lenge was received within seven (7) days of receipt of the challenge 
[deadline]; 

(10) Where, upon review by staff, an issue is not clearly 
resolved, staff may send an Applicant an Administrative Deficiency 
notice to provide the Applicant with a specific issue in need of clarifi-
cation and time to address the matter in need of clarification as allowed 
by the rules related to Administrative Deficiencies; 

process is reflected in paragraphs (1) - (13) of this section.
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♦ ♦ ♦ 

♦ ♦ ♦ 

(11) The Applicant may [must] provide a response regard-
ing the challenge and any such response must be provided within four-
teen (14) days of their receipt of the challenge; 

(12) The Department shall promptly post its determina-
tions of all matters submitted as challenges. Because of statutory 
requirements regarding the posting of materials to be considered by the 
Board, staff may be required to provide information on late received 
items relating to challenges as handouts at a Board meeting; and 

(13) Staff determinations regarding all challenges will be 
reported to the Board. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404298 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

CHAPTER 12. MULTIFAMILY HOUSING 
REVENUE BOND RULES 
10 TAC §§12.1 - 12.10 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Housing and Community Affairs or in the 
Texas Register office, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Department of Housing and Community Affairs 
(the "Department") proposes the repeal of 10 TAC Chapter 
12, §§12.1 - 12.10, concerning the 2014 Multifamily Housing 
Revenue Bond Rules. The purpose of the repeal is to allow for 
the proposal and adoption of new sections. The proposed new 
Chapter 12, concerning the 2015 Multifamily Housing Revenue 
Bond Rules, is published concurrently with this proposed repeal 
in this issue of the Texas Register. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal will 
be in effect, enforcing or administering the repeal does not have 
any foreseeable implications related to costs or revenues of the 
state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the repeal is in effect, 
the public benefit anticipated as a result of the repeal will be 
the adoption of new rules for multifamily housing revenue bonds; 
providing updates and greater clarity and enhancing the state's 
ability to provide decent, safe and sanitary housing administered 
by the Department. There will not be any economic cost to any 
individuals required to comply with the repeal. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held September 19, 2014 to October 20, 2014, to 
receive input on the repeal. Written comments may be submit-
ted to the Texas Department of Housing and Community Affairs, 
Shannon Roth, Rule Comments, P.O. Box 13941, Austin, Texas 
78711-3941 or by fax to (512) 475-1895. ALL COMMENTS 
MUST BE RECEIVED BY 5:00 P.M. OCTOBER 20, 2014. 

STATUTORY AUTHORITY. The repeal is proposed pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The proposed repeal affects no other code, article, or statute. 

§12.1. General.
 
§12.2. Definitions.
 
§12.3. Bond Rating and Investment Letter.
 
§12.4. Pre-Application Process and Evaluation.
 
§12.5. Pre-Application Threshold Requirements.
 
§12.6. Pre-Application Scoring Criteria.
 
§12.7. Full Application Process.
 
§12.8. Refunding Application Process.
 
§12.9. Regulatory and Land Use Restrictions.
 
§12.10. Fees.
 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404296 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

10 TAC §§12.1 - 12.10 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes new 10 TAC Chapter 12, §§12.1 -
12.10, concerning the 2015 Multifamily Housing Revenue Bond 
Rules. The purpose of the proposed new rules is to implement 
changes that will improve the 2015 Private Activity Bond Pro-
gram. The Multifamily Housing Revenue Bond Rules outline the 
threshold and scoring related requirements associated with pri-
vate activity bond funding from the Department. The proposed 
repeal of existing Chapter 12 is published concurrently with this 
rulemaking. 

FISCAL NOTE. Timothy K. Irvine, Executive Director, has de-
termined that, for each year of the first five years the new sec-
tions will be in effect, enforcing or administering the new sections 
does not have any foreseeable implications related to costs or 
revenues of the state or local governments. 

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined 
that, for each year of the first five years the new sections will be 
in effect, the public benefit anticipated as a result of the new sec-
tions will be the adoption of new rules for multifamily housing rev-
enue bonds; providing updates and greater clarity and thereby 
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enhancing the state's ability to provide decent, safe and sanitary 
housing administered by the Department. The average cost of 
filing an application is between $25,000 and $40,000, which may 
vary depending on the specific type of application, location of the 
development site, and other non-state of Texas funding sources 
utilized. The proposed rules do not, on average, result in an in-
creased cost of filing an application as compared to the existing 
program rules. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The 
Department has determined that there will be no new or addi-
tional economic effect on small or micro-businesses. The aver-
age cost of filing an application is between $25,000 and $40,000, 
which may vary depending on the specific type of application, 
location of the development site, and other non-state of Texas 
funding sources utilized. The proposed rules do not, on average, 
result in an increased cost of filing an application as compared 
to the existing program rules. 

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held September 19, 2014 to October 20, 2014, to 
receive input on the new sections. Written comments may be 
submitted to the Texas Department of Housing and Commu-
nity Affairs, Shannon Roth, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941 or by fax to (512) 475-1895. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER 
20, 2014. 

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

The proposed new sections affect no other code, article, or 
statute. 

§12.1. General. 
(a) Authority. The rules in this chapter apply to the issuance 

of multifamily housing revenue bonds ("Bonds") by the Texas Depart-
ment of Housing and Community Affairs ("Department"). The Depart-
ment is authorized to issue such Bonds pursuant to Texas Government 
Code, Chapter 2306. Notwithstanding anything in this chapter to the 
contrary, Bonds which are issued to finance the Development of multi-
family rental housing are subject to the requirements of the laws of the 
State of Texas, including but not limited to Texas Government Code, 
Chapters 1372 and 2306, and federal law pursuant to the requirements 
of Internal Revenue Code ("Code"), §142. 

(b) General. The purpose of this chapter is to state the Depart-
ment's requirements for issuing Bonds, the procedures for applying for 
Bonds and the regulatory and land use restrictions imposed upon Bond 
financed Developments. The provisions contained in this chapter are 
separate from the rules relating to the Department's administration of 
the Housing Tax Credit program. Applicants seeking a Housing Tax 
Credit Allocation should consult Chapter 11 of this title (relating to the 
Housing Tax Credit Program Qualified Allocation Plan) and Chapter 
10 of this title (relating to Uniform Multifamily Rules) for the current 
program year. In general, the Applicant will be required to satisfy the 
requirements of the Qualified Allocation Plan ("QAP") and Uniform 
Multifamily Rules in effect at the time the Certificate of Reservation is 
issued by the Texas Bond Review Board. If the applicable QAP or Uni-
form Multifamily Rules contradict rules set forth in this chapter, the ap-
plicable QAP or Uniform Multifamily Rules will take precedence over 
the rules in this chapter. The Department encourages participation in 
the Bond program by working directly with Applicants, lenders, Bond 
Trustees, legal counsels, local and state officials and the general public 
to conduct business in an open, transparent and straightforward man-
ner. 

(c) Costs of Issuance. The Applicant shall be responsible for 
payment of all costs associated with the preparation and submission of 
the pre-application and Application, including but not limited to, costs 
associated with the publication and posting of required public notices 
and all costs and expenses associated with the issuance of the Bonds, re-
gardless of whether the Application is ultimately approved or whether 
Bonds are ultimately issued. At any stage during the process, the Ap-
plicant is solely responsible for determining whether to proceed with 
the Application and the Department disclaims any and all responsibil-
ity and liability in this regard. 

(d) Taxable Bonds. The Department may issue taxable Bonds 
and the requirements associated with such Bonds, including occupancy 
requirements, shall be determined by the Department on a case by case 
basis. 

(e) Waivers. Requests for waivers of program rules or 
pre-clearance relating to Undesirable Neighborhood Characteristics 
pursuant to §10.101(a)(4) of this title (relating to Site and Develop-
ment Requirements and Restrictions) must be made in accordance 
with §10.207 of this title (relating to Waiver of Rules or Pre-clearance 
for Applications). 

§12.2. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
Any capitalized terms not specifically mentioned in this section shall 
have the meaning as defined in Texas Government Code, Chapter 2306, 
§§141, 142, and 145 of the Internal Revenue Code, and Chapter 10 of 
this title (relating to Uniform Multifamily Rules). 

(1) Institutional Buyer--Shall have the meaning prescribed 
under 17 CFR §230.501(a), but excluding any natural person or any 
director or executive officer of the Department (17 CFR §230.501(a)(4) 
- (6)), or as defined by 17 CFR §230.144(A), promulgated under the 
Securities Act of 1935, as amended. 

(2) Persons with Special Needs--Shall have the meaning 
prescribed under Texas Government Code, §2306.511. 

(3) Bond Trustee--A financial institution, usually a trust 
company or the trust department in a commercial bank, that holds col-
lateral for the benefit of the holders of municipal securities. The Bond 
Trustee's obligations and responsibilities are set forth in the Indenture. 

§12.3. Bond Rating and Investment Letter. 

(a) Bond Ratings. All publicly offered Bonds issued by the 
epartment to finance Developments shall have and be required to 
aintain a debt rating the equivalent of at least an "A" rating assigned 
o long-term obligations by Standard & Poor's Ratings Services, a divi-
ion of The McGraw-Hill Companies, Inc. or Moody's Investors Ser-
ice, Inc. If such rating is based upon credit enhancement provided 
y an institution other than the Applicant or Development Owner, the 
orm and substance of such credit enhancement shall be subject to ap-
roval by the Board, evidenced by a resolution authorizing the issuance 
f the credit enhanced Bonds. Remedies relating to failure to maintain 
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appropriate credit ratings shall be provided in the financing documents 
relating to the Development. 

(b) Investment Letters. Bonds rated less than "A," or Bonds 
which are unrated must be placed with one or more Institutional Buy-
ers and must be accompanied by an investor letter acceptable to the 
Department. Subsequent purchasers of such Bonds shall also be quali-
fied as Institutional Buyers and shall sign and deliver to the Department 
an investor letter in a form acceptable to the Department. Bonds rated 
less than "A" and Bonds which are unrated shall be issued in physi-
cal form, in minimum denominations of one hundred thousand dollars 
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($100,000), and shall carry a legend requiring any purchasers of the 
Bonds to sign and deliver to the Department an investor letter in a form 
acceptable to the Department. 

§12.4. Pre-Application Process and Evaluation. 

(a) Pre-Inducement Questionnaire. Prior to the filing of a pre-
application, the Applicant shall submit the Pre-Inducement Question-
naire, in the form prescribed by the Department, so the Department 
can get a preliminary understanding of the proposed Development plan 
before a pre-application and corresponding fees are submitted. Infor-
mation requested by the Department in the questionnaire includes, but 
is not limited to, the financing structure, borrower and key principals, 
previous housing tax credit or private activity bond experience, related 
party or identity of interest relationships and contemplated scope of 
work (if proposing Rehabilitation). After reviewing the pre-induce-
ment questionnaire, Department staff will follow-up with the Appli-
cant to discuss the next steps in the process and may schedule a pre-in-
ducement conference call. Prior to the submission of a pre-applica-
tion, it is important that the Department and Applicant communicate 
regarding the Department's objectives and policies in the development 
of affordable housing throughout the State using Bond financing. The 
acceptance of the questionnaire by the Department does not constitute 
a pre-application or Application and does not bind the Department to 
any formal action regarding an inducement resolution. 

(b) Pre-Application Process. An Applicant who intends to 
pursue Bond financing from the Department shall submit a pre-ap-
plication by the corresponding pre-application submission deadline, 
as prescribed by the Department. The required pre-application fee as 
described in §12.10 of this chapter (relating to Fees) must be submitted 
with the pre-application in order for the pre-application to be accepted 
by the Department. Department review at the time of the pre-appli-
cation is limited and not all issues of eligibility and documentation 
submission requirements pursuant to Chapter 10 of this title (relating 
to Uniform Multifamily Rules) are reviewed. The Department is not 
responsible for notifying an Applicant of potential areas of ineligibility 
or other deficiencies at the time of pre-application. If the Development 
meets the criteria as described in §12.5 of this chapter (relating to 
Pre-Application Threshold Requirements), the pre-application will be 
scored and ranked according to the selection criteria as described in 
§12.6 of this chapter (relating to Pre-Application Scoring Criteria). 

(c) Scoring and Ranking. The Department will rank the pre-
application according to score within each priority defined by Texas 
Government Code, §1372.0321. All Priority 1 pre-applications will 
be ranked above all Priority 2 pre-applications which will be ranked 
above all Priority 3 pre-applications. This priority ranking will be 
used throughout the calendar year. The selection criteria, as further 
described in §12.6 of this chapter, reflect a structure which gives prior-
ity consideration to specific criteria as outlined in Texas Government 
Code, §2306.359. In the event two or more pre-applications receive the 
same score, the Department will use the following tie breaker factors 
in the order they are presented to determine which pre-application will 
receive preference in consideration of a Certificate of Reservation. 

(1) Applications that meet any of the criteria under 
§11.9(c)(4) of this title (relating to Competitive HTC Selection Crite-
ria). 

(2) Applications proposed to be located the greatest linear 
distance from the nearest Housing Tax Credit assisted Development. 
Developments awarded Housing Tax Credits but do not have a Land 
Use Restriction Agreement in place will be considered Housing Tax 
Credit assisted Developments for purposes of this subparagraph. The 
linear measurement will be performed from the closest boundary to 
closest boundary. 

(d) Inducement Resolution. After the pre-applications have 
been scored and ranked, the pre-application and proposed financing 
structure will be presented to the Department's Board for consideration 
of an inducement resolution declaring the Department's initial intent to 
issue Bonds with respect to the Development. Approval of the induce-
ment resolution does not guarantee final Board approval of the Bond 
Application. Department staff may recommend that the Board not ap-
prove an inducement resolution for a pre-application. Because each 
Development is unique, making the final determination to issue Bonds 
is often dependent on the issues presented at the time the full Applica-
tion is presented to the Board. 

§12.5. Pre-Application Threshold Requirements. 
The threshold requirements of a pre-application include the criteria 
listed in paragraphs (1) - (10) of this section. As the Department re-
views the pre-application the assumptions as reflected in Chapter 10, 
Subchapter D of this title (relating to Underwriting and Loan Policy) 
will be utilized even if not reflected by the Applicant in the pre-appli-
cation. 

(1) Submission of the multifamily bond pre-application in 
the form prescribed by the Department; 

(2) Completed Bond Review Board Residential Rental At-
tachment for the current program year; 

(3) Site Control, evidenced by the documentation required 
under §10.204(10) of this title (relating to Required Documentation 
for Application Submission). The Site Control must be valid through 
the date of the Board meeting at which the inducement resolution is 
considered and must meet the requirements of §10.204(10) of this title 
at the time of Application; 

(4) Zoning evidenced by the documentation required under 
§10.204(11) of this title; 

(5) Boundary survey or plat clearly identifying the location 
and boundaries of the subject Property; 

(6) Current market information (must support affordable 
rents); 

(7) Local area map that shows the location of the Develop-
ment Site and the location of at least six (6) community assets within 
a one mile radius (two miles if in a Rural Area). Only one community 
asset of each type will count towards the number of assets required. 
The mandatory community assets and specific requirements are iden-
tified in §10.101(a)(2) of this title (relating to Site and Development 
Requirements and Restrictions); 

(8) Organization Chart showing the structure of the De-
velopment Owner and of any Developer or Guarantor, providing the 
names and ownership percentages of all Persons having an ownership 
interest in the Development Owner or the Developer or Guarantor, as 
applicable; 

(9) Evidence of Entity Registration or Reservation with the 
Texas Office of the Secretary of State; 

(10) A certification, as provided in the pre-application, that 
the Applicant met the requirements and deadlines for public notifica-
tions as identified in §10.203 of this title (relating to Public Notifica-
tions (§2306.5705(9)). Notifications must not be older than three (3) 
months prior to the date of Application submission. Re-notification 
will be required by Applicants who have submitted a change in the 
Application, whether from pre-application to Application or as a result 
of an Administrative Deficiency that reflects a total Unit increase of 
greater than 10 percent or a 5 percent change in density (calculated as 
units per acre) as a result of a change in the size of the Development 
Site. In addition, should a change in elected official occur between the 
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submission of a pre-application and the submission of an Application, 
Applicants are required to notify the newly elected (or appointed) offi-
cial. 

§12.6. Pre-Application Scoring Criteria. 

The section identifies the scoring criteria used in evaluating and rank-
ing pre-applications. The criteria identified below include those items 
required under Texas Government Code, §2306.359 and other crite-
ria considered important by the Department. Any scoring items that 
require supplemental information to substantiate points must be sub-
mitted in the pre-application, as further outlined in the Multifamily 
Bond Pre-Application Procedures Manual. Applicants proposing mul-
tiple sites will be required to submit a separate pre-application for each 
Development Site. Each Development Site will be scored on its own 
merits and the final score will be determined based on an average of all 
of the individual scores. 

(1) Income and Rent Levels of the Tenants. Pre-applica-
tions may qualify for up to (10 points) for this item. 

(A) Priority 1 designation includes one of clauses (i) -
(iii) of this subparagraph. (10 points) 

(i) Set aside 50 percent of Units rent capped at 50 
percent AMGI and the remaining 50 percent of units rents capped at 
60 percent AMGI; or 

(ii) Set aside 15 percent of units rent capped at 30 
percent AMGI and the remaining 85 percent of units rent capped at 60 
percent AMGI; or 

(iii) Set aside 100 percent of units rent capped at 60 
percent AMGI for Developments located in a census tract with a me-
dian income that is higher than the median income of the county, MSA 
or PMSA in which the census tract is located. 

(B) Priority 2 designation requires the set aside of at 
least 80 percent of the Units capped at 60 percent AMGI. (7 points) 

(C) Priority 3 designation. Includes any qualified res-
idential rental development. Market rate units can be included under 
this priority. (5 points) 

(2) Cost of the Development by Square Foot. (1 point) For 
this item, costs shall be defined as either the Building Cost or the Hard 
Costs as represented in the Development Cost Schedule provided in the 
pre-application. This calculation does not include indirect construction 
costs. Pre-applications that do not exceed $95 per square foot of Net 
Rentable Area will receive one (1) point. Rehabilitation will automat-
ically receive (1 point). 

(3) Unit Sizes. (5 points) The Development must meet the 
minimum requirements identified in this subparagraph to qualify for 
points. Points for this item will be automatically granted for Applica-
tions involving Rehabilitation (excluding Reconstruction). 

(A) five-hundred-fifty (550) square feet for an Effi-
ciency Unit; 

(B) six-hundred-fifty (650) square feet for a one Bed-
room Unit; 

(C) eight-hundred-fifty (850) square feet for a two Bed-
room Unit; 

(D) one-thousand-fifty (1,050) square feet for a three 
Bedroom Unit; and 

(E) one-thousand, two-hundred-fifty (1,250) square 
feet for a four Bedroom Unit. 

(4) Extended Affordability. (2 points) A pre-application 
may qualify for points under this item for Development Owners that 
are willing to extend the Affordability Period for a Development to a 
total of thirty-five (35) years. 

(5) Unit and Development Features. A minimum of 
(7 points) must be selected, as certified in the pre-application, for 
providing specific amenity and quality features in every Unit at no 
extra charge to the tenant. The amenities and corresponding point 
structure is provided in §10.101(b)(6)(B) of this title (relating to Site 
and Development Requirements and Restrictions). The amenities 
selected at pre-application may change at Application so long as 
the overall point structure remains the same. The points selected at 
pre-application and/or Application and corresponding list of amenities 
will be required to be identified in the LURA and the points selected 
must be maintained throughout the Compliance Period. Applications 
involving scattered site Developments must have a specific amenity 
located within each Unit to receive points. Rehabilitation Develop-
ments will start with a base score of (3 points). 

(6) Common Amenities. All Developments must provide 
at least the minimum threshold of points for common amenities based 
on the total number of Units in the Development as provided in 
subparagraphs (A) - (F) of this paragraph. The common amenities 
include those listed in §10.101(b)(5) of this title. For Developments 
with 41 Units or more, at least two (2) of the required threshold 
points must come from the Green Building Features as identified in 
§10.101(b)(5)(C)(xxxi) of this title. The amenities must be for the 
benefit of all tenants and made available throughout normal business 
hours. If fees in addition to rent are charged for amenities, then 
the amenity may not be included among those provided to satisfy 
the threshold requirement. All amenities must meet accessibility 
standards and spaces for activities must be sized appropriately to serve 
the proposed Target Population. Some amenities may be restricted to a 
specific Target Population. An amenity can only receive points once; 
therefore combined functions (a library which is part of a community 
room) can only receive points under one category. Applications for 
non-contiguous scattered site housing, excluding non-contiguous 
single family sites, will have the threshold test applied based on the 
number of Units per individual site, and will have to identify in the 
LURA which amenities are at each individual site. 

(A) Developments with 16 to 40 Units must qualify for 
(4 points); 

(B) Developments with 41 to 76 Units must qualify for 
(7 points); 

(C) Developments with 77 to 99 Units must qualify for 
(10 points); 

(D) Developments with 100 to 149 Units must qualify 
for (14 points); 

(E) Developments with 150 to 199 Units must qualify 
for (18 points); or 

(F) Developments with 200 or more Units must qualify 
for (22 points). 

(7) Tenant Supportive Services. (8 points) By electing 
points, the Applicant certifies that the Development will provide 
supportive services, which are listed in §10.101(b)(7) of this title, 
appropriate for the proposed tenants and that there will be adequate 
space for the intended services. The provision and complete list of 
supportive services will be included in the LURA. The Owner may 
change, from time to time, the services offered; however, the overall 
points as selected at Application must remain the same. No fees may 
be charged to the tenants for any of the services. Services must be 
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provided on-site or transportation to those off-site services identified 
on the list must be provided. The same service may not be used for 
more than one scoring item. 

(8) Underserved Area. An Application may qualify to re-
ceive up to (2 points) for general population Developments located in 
a Colonia, Economically Distressed Area, or Place, or if outside of the 
boundaries of any Place, a county that has never received a competitive 
tax credit allocation or a 4 percent non-competitive tax credit alloca-
tion for a Development that remains an active tax credit development. 

(9) Development Support/Opposition. (Maximum +24 to 
-24 points) Each letter will receive a maximum of +3 to -3 and must be 
received ten (10) business days prior to the date of the Board meeting at 
which the pre-application will be considered. Letters must clearly state 
support or opposition to the specific Development. State Representa-
tives or Senators as well as local elected officials to be considered are 
those in office at the time the pre-application is submitted and represent 
the district containing the proposed Development Site. Letters of sup-
port from State or local elected officials that do not represent the district 
containing the proposed Development Site will not qualify for points 
under this exhibit. Neutral letters, letters that do not specifically refer 
to the Development or do not explicitly state support will receive (zero 
(0) points). A letter that does not directly express support but expresses 
it indirectly by inference (i.e., a letter that says "the local jurisdiction 
supports the Development and I support the local jurisdiction") will be 
treated as a neutral letter. 

(A) State Senator and State Representative of the dis-
tricts whose boundaries include the proposed Development Site; 

(B) Mayor of the municipality (if the Development is 
within a municipality or its extraterritorial jurisdiction); 

(C) All elected members of the Governing Body of the 
municipality (if the Development is within a municipality or its ex-
traterritorial jurisdiction); 

(D) Presiding officer of the Governing Body of the 
county in which the Development Site is located; 

(E) All elected members of the Governing Body of the 
county in which the Development Site is located; 

(F) Superintendent of the school district in which the 
Development Site is located; and 

(G) Presiding officer of the board of trustees of the 
school district in which the Development Site is located. 

(10) Preservation Initiative. (10 points) Preservation De-
velopments, including rehabilitation proposals on properties which are 
nearing expiration of an existing affordability requirement within the 
next two (2) years or for which there has been a rent restriction require-
ment in the past ten (10) years may qualify for points under this item. 
Evidence must be submitted in the pre-application. 

(11) Declared Disaster Areas. (7 points) If at the time the 
complete pre-application is submitted or at any time within the two-
year period preceding the date of submission, the proposed Develop-
ment Site is located in an area declared to be a disaster area under Texas 
Government Code, §418.014. This includes federal, state, and Gover-
nor declared disaster areas. 

§12.7. Full Application Process. 

(a) Application Submission. Once the inducement resolution 
has been approved by the Board, an Applicant who elects to proceed 
with submitting a full Application to the Department must submit the 
complete tax credit Application pursuant to §10.201 of this title (relat-
ing to Procedural Requirements for Application Submission). 

(b) Eligibility Criteria. The Department will evaluate the Ap-
plication for eligibility and threshold at the time of full Application 
pursuant to Chapter 10 of this title (relating to Uniform Multifamily 
Rules). If there are changes to the Application at any point prior to 
closing that have an adverse effect on the score and ranking order and 
that would have resulted in the pre-application being placed below an-
other pre-application in the ranking, the Department will terminate the 
Application and withdraw the Certificate of Reservation from the Bond 
Review Board (with the exception of changes to deferred developer's 
fees and support or opposition points). The Development and the Ap-
plicant must satisfy the requirements set forth in Chapter 10 of this 
title (relating to Uniform Multifamily Rules) and Chapter 11 of this ti-
tle (relating to Housing Tax Credit Program Qualified Allocation Plan) 
in addition to Texas Government Code, Chapter 1372, the applicable 
requirements of Texas Government Code, Chapter 2306, and the Code. 
The Applicant will also be required to select a Bond Trustee from the 
Department's approved list as published on its website. 

(c) Bond Documents. Once the Application has been submit-
ted and the Applicant has deposited funds to pay costs, the Depart-
ment's bond counsel shall draft Bond documents. 

(d) Public Hearings. For every Bond issuance, the Department 
will hold a public hearing in order to receive comments from the pub-
lic pertaining to the Development and the issuance of the Bonds. The 
Applicant or member of the Development Team must be present at the 
public hearing and will be responsible for conducting a brief presenta-
tion on the proposed Development and providing handouts at the hear-
ing that should contain at a minimum, a description of the Develop-
ment, maximum rents and income restrictions. If the proposed Devel-
opment is Rehabilitation then the presentation should include the pro-
posed scope of work that is planned for the Development. All handouts 
must be submitted to the Department for review at least two (2) days 
prior to the public hearing. Publication of all notices required for the 
public hearing shall be at the sole expense of the Applicant, as well as 
any facility rental fees or required deposits. 

(e) Approval of the Bonds. Subject to the timely receipt and 
approval of commitments for financing, an acceptable evaluation for el-
igibility, the satisfactory negotiation of Bond documents, and the com-
pletion of a public hearing, the Board, upon presentation by Depart-
ment staff, will consider the approval of the final Bond resolution re-
lating to the issuance, final Bond documents and in the instance of pri-
vately placed Bonds, the pricing, terms and interest rate of the Bonds. 
The process for appeals and grounds for appeals may be found un-
der §1.7 of this title (relating to Staff Appeals Process) and §1.8 of 
this title (relating to Board Appeals Process). To the extent applicable 
to each specific Bond issuance, the Department's conduit multifamily 
Bond transactions will be processed in accordance with 34 TAC Part 
9, Chapter 181, Subchapter A (relating to Bond Review Board Rules) 
and Texas Government Code, Chapter 1372. 

(f) Local Permits. Prior to closing on the Bond financing, all 
necessary approvals, including building permits from local municipal-
ities, counties, or other jurisdictions with authority over the Develop-
ment Site must have been obtained or evidence that the permits are 
obtainable subject only to payment of certain fees must be submitted 
to the Department. 

§12.8. Refunding Application Process. 
(a) Application Submission. Owners who wish to refund or 

modify tax-exempt bonds that were previously issued by the Depart-
ment must submit to the Department a summary of the proposed re-
funding plan or modifications. To the extent such modifications con-
stitute a re-issuance under state law the Applicant shall then be required 
to submit a refunding Application in the form prescribed by the Depart-
ment pursuant to the Bond Refunding Application Procedures Manual. 
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(b) Bond Documents. Once the Department has received the 
refunding Application and the Applicant has deposited funds to pay 
costs, the Department's bond counsel will draft the required Bond doc-
uments. 

(c) Public Hearings. Depending on the proposed modifica-
tions to existing Bond covenants a public hearing may be required. 
Such hearing must take place prior to obtaining Board approval and 
must meet the requirements pursuant to §12.7(d) of this chapter (relat-
ing to Full Application Process) regarding the presence of a member of 
the Development Team and providing a summary of proposed Devel-
opment changes. 

(d) Rule Applicability. Refunding Applications must meet the 
requirements pursuant to Chapter 10 of this title (relating to Uniform 
Multifamily Rules) and Chapter 11 of this title (relating to Housing 
Tax Credit Program Qualified Allocation Plan) with the exception of 
criteria stated therein specific to the Competitive Housing Tax Credit 
Program. At the time of the original award the Application would have 
been subject to eligibility and threshold requirements under the QAP 
in effect the year the Application was awarded. Therefore, it is antic-
ipated the Refunding Application would not be subject to the site and 
development requirements and restrictions pursuant to §10.101 of this 
title (relating to Site and Development Requirements and Restrictions). 
The circumstances surrounding a refunding Application are unique to 
each Development; therefore, upon evaluation of the refunding Ap-
plication, the Department is authorized to utilize its discretion in the 
applicability of the Department's rules as it deems appropriate. 

§12.9. Regulatory and Land Use Restrictions. 
(a) Filing and Term of Regulatory Agreement. A Bond Reg-

ulatory and Land Use Restriction Agreement will be filed in the prop-
erty records of the county in which the Development is located for each 
Development financed from the proceeds of Bonds issued by the De-
partment. The term of the Regulatory Agreement will be based on the 
criteria as described in paragraphs (1) - (3) of this subsection, as appli-
cable: 

(1) the longer of thirty (30) years, from the date the Devel-
opment Owner takes legal possession of the Development; 

(2) the end of the remaining term of the existing fed-
eral government assistance pursuant to Texas Government Code, 
§2306.185; or 

(3) the period required by the Code. 

(b) Federal Set Aside Requirements. 

(1) Developments which are financed from the proceeds of 
Private Activity Bonds must be restricted under one of the two mini-
mum set-asides as described in subparagraphs (A) and (B) of this para-
graph: 

(A) at least 20 percent of the Units within the Develop-
ment shall be occupied or held vacant and available for occupancy at 
all times by persons or families whose income does not exceed 50 per-
cent of the area median income; or 

(B) at least 40 percent of the Units within the Develop-
ment shall be occupied or held vacant and available for occupancy at 
all times by persons or families whose income does not exceed 60 per-
cent of the area median income. 

(2) The Development Owner must designate at the time of 
Application which of the two set-asides will apply to the Development 
and must also designate the selected priority for the Development in 
accordance with Texas Government Code, §1372.0321. Units intended 
to satisfy set-aside requirements must be distributed evenly throughout 

the Development, and must include a reasonably proportionate amount 
of each type of Unit available in the Development. 

(3) No tenant qualifying under either of the set-asides 
shall be denied continued occupancy of a Unit in the Development 
because, after commencement of such occupancy, such tenant's in-
come increases to exceed the qualifying limit; provided, however, that 
should a tenant's income, as of the most recent determination thereof, 
exceed 140 percent of the applicable income limit and such tenant 
constitutes a portion of the set-aside requirement of this section, then 
such tenant shall only continue to qualify for so long as no Unit of 
comparable or smaller size is rented to a tenant that does not qualify 
as a Low-Income Tenant. 

§12.10. Fees. 

(a) Pre-Application Fees. The Applicant is required to submit, 
at the time of pre-application, the following fees: $1,000 (payable to 
TDHCA), $2,500 (payable to Bracewell & Giuliani, the Department's 
bond counsel) and $5,000 (payable to the Texas Bond Review Board 
(BRB) pursuant to Texas Government Code, §1372.006(a)). These fees 
cover the costs of pre-application review by the Department, its bond 
counsel and filing fees to the BRB. 

(b) Application Fees. At the time of Application the Applicant 
is required to submit a tax credit application fee of $30/unit and $10,000 
for the bond application fee (for multiple site Applications the appli-
cation fee shall be $10,000 or $30/unit, whichever is greater). Such 
fees cover the costs associated with Application review and the De-
partment's expenses in connection with providing financing for a De-
velopment. For Developments proposed to be structured as part of a 
portfolio such application fees may be reduced on a case by case basis 
at the discretion of the Executive Director. 

(c) Closing Fees. The closing fee for Bonds, other than re-
funding Bonds is equal to 50 basis points (0.005) of the issued princi-
pal amount of the Bonds. The Applicant will also be required to pay at 
closing of the Bonds the first two years of the administration fee equal 
to 20 basis points (0.002) of the issued principal amount of the Bonds 
and a Bond compliance fee equal to $25/unit (such compliance fee shall 
be applied to the third year following closing). 

(d) Application and Issuance Fees for Refunding Applications. 
For refunding Applications the application fee will be $10,000 unless 
the refunding is not required to have a public hearing, in which case the 
fee will be $5,000. The closing fee for refunding Bonds is equal to 25 
basis points (0.0025) of the issued principal amount of the refunding 
Bonds. If applicable, administration and compliance fees due at closing 
may be prorated based on the current billing period of such fees. If 
additional volume cap is being requested other fees may be required 
as further described in the Bond Refunding Applications Procedures 
Manual. 

(e) Administration Fee. The annual administration fee is equal 
to 10 basis points (0.001) of the outstanding bond amount on its date 
of calculation and is paid as long as the Bonds are outstanding. 

(f) Bond Compliance Fee. The Bond compliance monitoring 
fee is equal to $25/Unit. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404297 
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♦ ♦ ♦ 

Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-3959 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 70. TECHNOLOGY-BASED 
INSTRUCTION 
SUBCHAPTER AA. COMMISSIONER'S 
RULES CONCERNING THE TEXAS VIRTUAL 
SCHOOL NETWORK (TxVSN) 
19 TAC §§70.1001, 70.1003, 70.1005, 70.1007 - 70.1009, 
70.1011, 70.1019, 70.1021, 70.1025, 70.1027 - 70.1029, 
70.1031, 70.1033, 70.1035 
The Texas Education Agency (TEA) proposes amendments 
to §§70.1001, 70.1003, 70.1005, 70.1007, 70.1009, 70.1011, 
70.1019, 70.1021, 70.1025, 70.1027, 70.1029, 70.1031, 
70.1033, and 70.1035 and new §70.1008 and §70.1028, con-
cerning the Texas Virtual School Network (TxVSN). The sections 
provide guidance for school districts, charter schools, and other 
entities participating in the TxVSN, in accordance with the Texas 
Education Code (TEC), Chapter 30A. The proposed revisions 
would include amendments to current rules and proposed new 
rules to align with requirements of House Bill (HB) 1926, 83rd 
Texas Legislature, Regular Session, 2013. 

In 2003, the 78th Texas Legislature established the electronic 
course program, allowing districts to offer electronic courses 
through a full-time online program. TEC, Chapter 30A, State 
Virtual School Network, added by the 80th Texas Legislature, 
2007, provided for the establishment of a state virtual school 
network to provide supplemental online courses to high school 
students. In 2009, HB 3646, 81st Texas Legislature, incor-
porated the electronic course program under the state virtual 
school network. 

The TEC, §30A.051(b), authorizes the commissioner of edu-
cation to adopt rules necessary to implement the state virtual 
school network. 

HB 1926, 83rd Texas Legislature, Regular Session, 2013, 
made a number of changes to the TxVSN program. Changes 
include an expansion of the list of course providers eligible to 
offer courses through the TxVSN to include nonprofit or private 
entities and entities that provide electronic professional devel-
opment courses through the TxVSN. The reasons for which 
a school district or charter school may deny the request for a 
student to take a course through the TxVSN and when a district 
or charter is permitted to pass the cost of a TxVSN course 
to the student were expanded. New requirements have been 
added for school districts and charters, including a requirement 
that they adopt written policies to provide students with the 
opportunity to enroll in courses through the TxVSN. The TEA 
is required to publish in a prominent location on the TxVSN 
website a list of approved courses offered through the network 
and to develop a comprehensive numbering system for all 
courses offered through the TxVSN. TxVSN central operations 

is required to provide for renewal of approved courses, and 
the informed choice report information that is required to be 
published on the TxVSN website has been expanded. 

The proposed revisions to 19 TAC Chapter 70, Subchapter AA, 
would amend the following provisions. 

The proposed amendment to §70.1001, Definitions, would 
change references from district to course provider, as applica-
ble, and would add reference to other eligible entities. 

The proposed amendment to §70.1003, Texas Virtual School 
Network Governance, would clarify responsibilities for central 
operations, including responsibility for both the TxVSN statewide 
course catalog and the Online School program (OLS). 

The proposed amendment to §70.1005, Texas Virtual School 
Network Course Requirements, would clarify language and 
would outline requirements for renewal of course approval. 

The proposed amendment to §70.1007, Texas Virtual School 
Network Provider District Eligibility and Program Requirements, 
would clarify eligibility of entities to serve as course providers 
and would add eligibility requirements for nonprofit and private 
entities and corporations. The proposed amendment would also 
update and clarify requirements for entities serving as TxVSN 
course providers. The section title would be updated. 

Proposed new §70.1008, Texas Virtual School Network 
Statewide Course Catalog Receiver District Requirements, 
would add updated requirements for public school districts and 
charter schools that serve as TxVSN receiver districts. 

The proposed amendment to §70.1009, Texas Virtual School 
Network Online School Eligibility, would clarify that a school dis-
trict or charter school must have been approved to operate a 
TxVSN online school as of January 1, 2013, in order to be eligi-
ble to continue operating a TxVSN online school. 

The proposed amendment to §70.1011, Texas Virtual School 
Network Online School Program Requirements, would update 
the program requirements and prohibitions for TxVSN online 
schools, including the addition of reporting requirements, as-
signment of a Texas Student Data System Unique Staff Identifier 
for teachers, requirements for the online school's website, 
and requirements for serving English language learners and 
students with disabilities. 

The proposed amendment to §70.1019, Public or Private Institu-
tions of Higher Education, would add the requirement that insti-
tutions of higher education use the state-assigned course iden-
tification number and course title as specified in the Public Edu-
cation Information Management System data standards. 

The proposed amendment to §70.1021, Private Entities Provid-
ing Online Courses, would change references from district to 
course provider, as applicable. 

The proposed amendment to §70.1025, Statewide Course Cata-
log Fees, would explain when a school district or charter school is 
permitted to decline to pay the course costs for a TxVSN course 
and would update circumstances under which a school district 
or charter school is permitted to charge the course cost for en-
rollment in an electronic course through the TxVSN statewide 
course catalog. The proposed amendment would also address a 
restriction on entitlement to the benefits of the Foundation School 
Program. 

The proposed amendment to §70.1027, Requirements for Ed-
ucators of Electronic Courses, would change references from 
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district to course provider, as applicable, and would update re-
quirements for TxVSN course providers related to teachers of 
electronic courses. 

Proposed new §70.1028, Requirements for Texas Virtual School 
Network Educator Professional Development, would add re-
quirements for approval of professional development courses 
or programs for instructors who are teaching electronic courses 
through the TxVSN. 

The proposed amendment to §70.1029, Texas Virtual School 
Network Participation and Performance Standards, would re-
quire any entity that wishes to serve as a TxVSN course provider 
to apply for approval in accordance with guidelines established 
by the TEA and would require renewal of the approval every five 
years. The section title would be updated. 

The proposed amendment to §70.1031, Informed Choice Re-
ports, would update the information that is required to be pub-
lished in informed choice reports on the TxVSN website. 

The proposed amendment to §70.1033, Local Policy Regarding 
Electronic Courses, would add the requirement that school dis-
tricts and charter schools, at least once per school year, send 
to a parent of each student enrolled at the middle or high school 
level a copy of the local policy providing the option for students to 
enroll in electronic courses offered through the TxVSN statewide 
course catalog. 

The proposed amendment to §70.1035, Rights Concerning the 
Texas Virtual School Network, would update circumstances un-
der which a school district or charter school is permitted to deny 
the request of a parent or legal guardian of a student to enroll 
the student in an electronic course offered through the TxVSN. 

The proposed rule actions would have procedural and reporting 
implications. Entities seeking to serve as course providers in the 
TxVSN must apply for approval and must seek renewal of the 
initial approval every five years. Any new locally maintained pa-
perwork requirements would support the reporting requirements 
in the proposed rule actions. 

Monica Martinez, associate commissioner for standards and 
programs, has determined that for the first five-year period the 
amendments and new sections are in effect there will be no 
fiscal implications for state or local government as a result of 
enforcing or administering the proposed rule actions. 

Ms. Martinez has determined that for each year of the first five 
years the amendments and new sections are in effect the pub-
lic benefit anticipated as a result of enforcing the rule actions 
would be additional course options for students and flexibility in 
completing course requirements for graduation. There is no an-
ticipated economic cost to persons who are required to comply 
with the proposed rule actions. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins September 
19, 2014, and ends October 20, 2014. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us 
or faxed to (512) 463-5337. A request for a public hearing on 
the proposal submitted under the Administrative Procedure Act 

must be received by the commissioner of education not more 
than 14 calendar days after notice of the proposal has been 
published in the Texas Register on September 19, 2014. 

The amendments and new sections are proposed under the 
Texas Education Code (TEC), §30A.051(b), which authorizes 
the commissioner of education to adopt rules necessary to 
implement the TEC, Chapter 30A, State Virtual School Network. 

The amendment and new sections implement the TEC, 
§30A.051(b). 

§70.1001. Definitions. 
The following terms, when used in this subchapter, shall have the fol-
lowing meanings, unless the context clearly indicates otherwise. 

(1) Electronic course--An educational course in which in-
struction and content are delivered primarily over the Internet, a stu-
dent and teacher are in different locations for a majority of the stu-
dent's instructional period, most instructional activities take place in 
an online environment, the online instructional activities are integral 
to the academic program, extensive communication between a student 
and a teacher and among students is emphasized, and a student is not 
required to be located on the physical premises of a school district or 
charter school. An electronic course is the equivalent of what would 
typically be taught in one semester. For example: English IA is treated 
as a single electronic course and English IB is treated as a single elec-
tronic course. 

(2) Successful course completion--The term that applies 
when a student taking a high school course has demonstrated academic 
proficiency of the content for a high school course and has earned 
a minimum passing grade of 70% or above on a 100-point scale, as 
assigned by the properly credentialed online teacher(s), sufficient to 
earn credit for the course. 

(3) Successful program completion--The term that applies 
when a student in Grades 3-8 has demonstrated academic proficiency 
and has earned a minimum passing grade of 70% or above on a 100-
point scale, as assigned by the properly credentialed online teacher(s) 
for the educational program, sufficient for promotion to the next grade 
level. 

(4) Texas Virtual School Network (TxVSN)--A state-led 
initiative for online learning rather than a telecommunications or in-
formation services network. The TxVSN is comprised of two com-
ponents, the statewide course catalog and the online school program. 
Authorized by the Texas Education Code, Chapter 30A, the TxVSN 
is a partnership network administered by the Texas Education Agency 
(TEA) in coordination with regional education service centers (ESCs), 
Texas public school districts and charter schools, [and] institutions of 
higher education, and other eligible entities. 

(5) TxVSN central operations--The regional education ser-
vice center that carries out the day-to-day operations of the TxVSN, 
including the centralized student registration system, statewide course 
catalog listings, and other administrative and reporting functions. 

(6) TxVSN online school--A Texas public school district or 
charter school that meets eligibility requirements and serves students 
who are enrolled full time in an approved TxVSN Online School pro-
gram. 

(7) TxVSN Online School (OLS) program--A full-time, 
virtual instructional program that is made available through an ap-
proved course provider [district] and is designed to serve students in 
Grades 3-12 who are not physically present at school. 

(8) TxVSN course provider [district]--An entity that meets 
eligibility requirements and provides an electronic course through the 
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TxVSN. Course providers [Provider districts] include providers in the 
statewide course catalog and TxVSN online schools. 

(9) TxVSN receiver district--A Texas public school district 
or charter school that has students enrolled in the school district or 
charter school who take one or more online courses through the TxVSN 
statewide course catalog. 

(10) TxVSN statewide course catalog--A supplemental 
online high school instructional program available through approved 
course providers. 

§70.1003. Texas Virtual School Network Governance. 
(a) Administration. The Texas Education Agency (TEA) is the 

administering authority of the Texas Virtual School Network (TxVSN). 
The role of the administering authority is to: 

(1) set standards of quality and ensure compliance with the 
Texas Education Code (TEC), §30A.051; 

(2) establish the policies and procedures necessary for op-
eration of the TxVSN; and 

(3) oversee the course review process. 

(b) Agency authority. The TEA may conduct routine audits, 
monitoring, and other investigations of TxVSN central operations, 
course review, [and] TxVSN course providers, [provider] and TxVSN 
receiver districts to determine compliance and ensure high-quality 
education as authorized in the TEC or other law. For audit purposes, 
participants must maintain documentation to support the requirements 
of the TxVSN program and any agreements. 

(c) Central operations. The [For courses offered through the 
TxVSN statewide course catalog, the] TxVSN central operations shall: 

(1) coordinate course registration and student enrollments 
for the TxVSN statewide course catalog; 

(2) verify [ensure] the eligibility of TxVSN course 
providers in both the TxVSN statewide course catalog and the TxVSN 
Online School (OLS) program; 

(3) publish an online listing of approved courses for both 
the TxVSN statewide course catalog and the TxVSN OLS program; 
and 

(4) coordinate reporting requirements, including course 
completion results, parent and student surveys, and Informed Choice 
Reports. 

§70.1005. Texas Virtual School Network Course Requirements. 
(a) All electronic courses to be made available through the 

Texas Virtual School Network (TxVSN) shall be reviewed and ap-
proved prior to being offered. 

(1) Each electronic course approved for inclusion in the 
TxVSN shall: 

(A) be in a specific subject that is part of the required 
curriculum; 

(B) be aligned with the Texas Essential Knowledge and 
Skills (TEKS) approved for implementation in a given school year for 
a grade level at or above Grade 3; 

(C) be the equivalent in instructional rigor and scope to 
a course that is provided in a traditional classroom setting during: 

(i) a semester of 90 instructional days; and 

(ii) a school day of at least seven hours [that meets 
the minimum length of a school day]; 

(D) be led by a [qualified] teacher who meets the re-
quirements of §70.1027 of this title (relating to Requirements for Ed-
ucators of Electronic Courses) [and designed specifically for an online 
learning environment, including instructional tools, assessment fea-
tures, and collaborative communication tools as appropriate]; 

(E) be designed specifically for an online learning en-
vironment, including instructional tools, assessment features, and col-
laborative communication tools as appropriate; 

(F) [(E)] be aligned with the current International As-
sociation for K-12 Learning (iNACOL) National Standards for Quality 
Online Courses; 

(G) [(F)] meet accessibility requirements established 
by the U.S. Rehabilitation Act, §508, and TxVSN accessibility guide-
lines; and 

(H) [(G)] ensure that each student enrolled in a TxVSN 
electronic course takes any applicable assessment instrument required 
under the Texas Education Code (TEC), §39.023, according to the stan-
dard administration schedule and that each assessment is supervised by 
a proctor. 

(2) Secondary (Grades 6-12) science courses shall include 
at least 40% hands-on laboratory investigations and field work using 
appropriate scientific inquiry as required by §74.3(b)(2)(C) of this title 
(relating to Description of a Required Secondary Curriculum). 

(3) An Advanced Placement (AP) course must have doc-
umented approval from the College Board as an AP course prior to 
submission for TxVSN course review. 

(4) If the TEKS with which an approved course is aligned 
are modified, the course provider [district or school] shall be provided 
the same time period to revise the course to achieve alignment with the 
modified TEKS as is provided for the modification of a course provided 
in a traditional classroom setting. 

(5) An online dual credit course to be offered through [as 
part of] the TxVSN shall be submitted to the administering authority 
for review and approval prior to being offered. 

(6) If the administering authority does not approve an elec-
tronic course, a course provider [district or school] may appeal to the 
commissioner of education. 

(A) A TxVSN course provider must obtain support 
from the local governing body, as applicable, [board] in order to appeal 
to the commissioner regarding the administering authority's refusal to 
approve an electronic course. 

(B) If the commissioner determines that the administer-
ing authority's evaluation did not follow the criteria or was otherwise 
irregular, the commissioner may overrule the administering authority 
and approve [place] the course [in the TxVSN course catalog]. 

(C) The commissioner's decision under this section is 
final and may not be appealed. 

(b) A course approved to be offered through the TxVSN shall 
be required to be renewed for approval under one of the following cir-
cumstances, whichever period of time is shorter: 

(1) in accordance with a schedule designed to coincide with 
revisions to the curriculum under the TEC, §28.002(a); or 

(2) not later than five years from the anniversary of the pre-
vious approval for a course that does not have an end-of-course assess-
ment and not later than ten years from the anniversary of the previous 
approval for a course that has an end-of-course assessment. 
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(c) [(b)] A Texas public school district or charter school may 
apply to the commissioner for a waiver of the course review require-
ment if the school district or charter school certifies that courses they 
will offer meet all of the requirements of subsection (a)(1) of this sec-
tion. 

(1) A school district or charter school that receives a waiver 
of this requirement shall ensure that students enrolled in online courses 
that have not gone through the course review process perform at a rate 
at least equal to that of the district or charter as a whole. 

(2) A school district or charter school that does not main-
tain student performance at least equal to that of the district or charter 
as a whole may be required to submit courses for review as a condition 
of continued participation in the TxVSN. 

§70.1007. Texas Virtual School Network Statewide Course Catalog 
Course Provider [District] Eligibility and Program Requirements. 

(a) The following entities are eligible to serve as course 
providers in the Texas Virtual School Network (TxVSN) statewide 
course catalog [provider districts]: 

(1) a [Texas] school district that is rated acceptable as de-
scribed in the Texas Education Code (TEC), §39.054. A Texas school 
district may provide an electronic course through the TxVSN to: 

(A) a student who is [students] enrolled in that district 
or school; [or] 

(B) a student who is [students] enrolled in another 
school district or school in the state; or 

(C) a student who resides in Texas who is enrolled in a 
school other than a public school district or charter school. 

(2) a charter school that is rated acceptable [recognized or 
higher] as described in the TEC, [§39.202, except that a campus may 
act as a provider district to students receiving educational services un-
der the supervision of a juvenile probation department, the Texas Juve-
nile Justice Department, or the Texas Department of Criminal Justice 
if the campus is rated acceptable under the TEC,] §39.054. A charter 
school may provide an electronic course through the TxVSN to: 

(A) a student who lives [students] within [the school 
district in which the campus is located or within] its service area[, 
whichever is smaller]; 

(B) a student who is [students] enrolled in another 
school district or school in the state through an agreement with the 
school district in which the student resides; or 

(C) a student who is [students] enrolled in another 
school district or school in the state if the student receives educational 
services under the supervision of a juvenile probation department, 
the Texas Juvenile Justice Department, or the Texas Department of 
Criminal Justice through an agreement with the applicable agency; 

(3) an [a Texas public or private] institution of higher ed-
ucation, as defined by 20 United States Code, Section 1001 [that pro-
vides a course through the TxVSN statewide course catalog]; [and] 

(4) an education service center that adheres to the general 
provisions of the TEC, Chapter 8; and[, and that provides a course 
through the TxVSN statewide course catalog.] 

(5) a nonprofit entity, private entity, or corporation ap-
proved by the commissioner of education. 

(A) To be approved as a TxVSN course provider, a non-
profit entity, private entity, or corporation must, in accordance with 
guidelines established by the Texas Education Agency and not later 

than six months prior to the start of each semester, provide evidence 
of: 

(i) compliance with all applicable federal and state 
laws prohibiting discrimination; 

(ii) financial solvency; and 

(iii) prior successful experience offering online 
courses to middle or high school students, with demonstrated success 
in course completion and performance as determined by the commis-
sioner. 

(B) A nonprofit entity, private entity, or corporation is 
not eligible to serve as a course provider in the TxVSN Online School 
program. 

(b) An entity other than a school district or charter school is 
not authorized to award course credit or a diploma for courses taken 
through the TxVSN. 

(c) [(b)] TxVSN course providers [provider districts] shall: 

(1) provide the TxVSN receiver district in which each 
TxVSN student is enrolled with written notice of a student's perfor-
mance in the course at least once every 12 weeks; 

(2) provide the TxVSN receiver district in which each 
TxVSN student is enrolled with written notice of a student's perfor-
mance at least once every three weeks if the student's performance in 
the course is consistently unsatisfactory, as determined by the TxVSN 
course provider; 

[(1) notify parents and students of the option to enroll in the 
TxVSN online school at the time and in the manner that the school dis-
trict or charter school informs students and parents about instructional 
programs or courses offered in the district's or school's traditional class-
room setting;] 

(3) [(2)] notify students in writing upon enrollment to par-
ticipate in the TxVSN course [online school] with specific dates and 
details regarding enrollment; 

(4) [(3)] meet all federal and state requirements for edu-
cating students with disabilities; 

(5) [(4)] provide a contingency plan for the continuation 
of instructional services to all TxVSN [Online School (OLS) program] 
students allowing them to complete their TxVSN courses [OLS 
program subject areas or courses] in the event that the contract or 
agreement through which the electronic courses are [TxVSN OLS 
program instructional services are] provided are [is] terminated or 
the [a] TxVSN courses become [OLS program subject area or course 
becomes] unavailable to students; [the student; and] 

(6) [(5)] ensure a maximum class size limit of 40 students 
in a single section of a course and ensure that the class size does not 
exceed the maximum allowed by law and a charter school's charter, as 
applicable, whichever is less; and[.] 

(7) meet all reporting requirements established by TxVSN 
central operations, including timely submission of student performance 
reports, course completion results, catalog data, data required to ver-
ify instructor qualifications, and all data necessary for the TxVSN In-
formed Choice Report required under §70.1031 of this title (relating to 
Informed Choice Reports). 

§70.1008. Texas Virtual School Network Statewide Course Catalog 
Receiver District Requirements. 

(a) Pursuant to the Texas Education Code, §26.0031, a Texas 
public school district and charter school shall notify parents and 
students of the option to enroll in the Texas Virtual School Network 

PROPOSED RULES September 19, 2014 39 TexReg 7499 



(TxVSN) statewide course catalog at the time and in the manner that 
the school district or charter school informs students and parents about 
instructional programs or courses offered in the district's or school's 
traditional classroom setting. 

(b) Each Texas public school district and charter school is el-
igible to serve as a receiver district in the TxVSN statewide course 
catalog. 

(c) Each TxVSN receiver district shall: 

(1) register as a receiver district with TxVSN central oper-
ations; 

(2) assign a qualified staff member to serve as the TxVSN 
coordinator; and 

(3) enroll a student who resides in Texas and who is en-
rolled in a school other than a public school district or charter school 
upon request by the student and/or parent or guardian. 

(d) A TxVSN receiver district may deny a request to enroll a 
student in a TxVSN course if: 

(1) a student attempts to enroll in a course load that is in-
consistent with the student's high school graduation program or require-
ments for college admission or requirements for earning an industry 
certification; 

(2) the student requests permission to enroll in a TxVSN 
course at a time that is inconsistent with the enrollment period estab-
lished by the school district or open-enrollment charter school provid-
ing the course; or 

(3) the school district or charter school offers a substan-
tially similar course. A substantially similar course means a course 
that meets the definition of an electronic course in §70.1001 of this title 
(relating to Definitions), allows equivalent pacing and scheduling flex-
ibility as a course offered through the TxVSN statewide course catalog, 
and is aligned to the Texas Essential Knowledge and Skills (TEKS) for 
the same Public Education Information Management System (PEIMS) 
course title and number. 

(e) A school district or charter school from which a par-
ent/guardian of a student requests permission to enroll the student 
in an electronic course offered through the TxVSN has discretion to 
select an approved course provider for the course in which the student 
will enroll based on factors, including the TxVSN Informed Choice 
Report. 

§70.1009. Texas Virtual School Network Online School Eligibility. 

(a) To be eligible to serve as a Texas Virtual School Network 
(TxVSN) online school, a school district or charter school shall: 

(1) have a current accreditation status of Accredited as 
specified in §97.1055 of this title (relating to Accreditation Status); 

(2) be rated acceptable as described in the Texas Education 
Code, §39.054; 

(3) be rated at the Standard Achievement level or higher 
under the state financial accountability rating system as specified in 
§109.1003 of this title (relating to Types of Financial Accountability 
Ratings); 

(4) have met statutory requirements for timely submission 
of annual audit and compliance reports, Public Education Information 
Management System (PEIMS) reports, and timely deposits with the 
Teacher Retirement System, with all records and reports reflecting sat-
isfactory performance; [and] 

(5) be in good standing with other programs, grants, and 
projects administered through the Texas Education Agency (TEA); 
and[.] 

(6) have been approved to operate a TxVSN Online School 
(OLS) as of January 1, 2013. 

(b) Based on the most recent available status as of the begin-
ning of a school year, the TEA may suspend a TxVSN OLS [Online 
School (OLS)] program that no longer meets the requirements of sub-
section (a) of this section. 

§70.1011. Texas Virtual School Network Online School Program Re-
quirements. 

(a) A Texas Virtual School Network (TxVSN) online school 
may serve students in Grades 3-12, but may not serve students in 
Kindergarten-Grade 2. 

(b) A school district or charter school that operates [wishing to 
operate] a TxVSN online school that serves [in order to serve] students 
in full-time virtual instruction shall, prior to the start of each academic 
year, notify the Texas Education Agency (TEA) of grade levels to be 
served and the total number of students to be served during that aca-
demic year. A school district or charter school may not add grade levels 
after the start of the school year. 

(c) A TxVSN online school or a school district or charter 
school wishing to add additional grade levels to its online program 
[begin operating a TxVSN online school] shall certify that the online 
school has courses sufficient to comprise a full instructional program 
for each additional grade level to be served by the online school prior 
to serving that grade level. 

(d) School districts or charter schools approved to serve as 
TxVSN online schools shall follow the TEA procedures related to ob-
taining a campus number for the virtual campus through which they 
serve their TxVSN online school students. 

(e) School districts and charter schools serving as TxVSN on-
line schools shall: 

(1) follow the same laws and rules that apply to traditional 
schools unless otherwise indicated in this chapter; 

(2) verify the identity and eligibility of each student seek-
ing to enroll full time in TxVSN online courses; 

(3) notify parents and students of the option to enroll in the 
TxVSN online school at the time and in the manner that the school dis-
trict or charter school informs students and parents about instructional 
programs or courses offered in the district's or school's traditional class-
room setting; 

(4) notify students in writing upon acceptance to partici-
pate in the TxVSN online school with specific dates and details regard-
ing enrollment; 

(5) document actual dates each student begins and ends en-
rollment in student data records for local recordkeeping purposes and 
for state funding reporting purposes; 

(6) ensure that each student enrolled in the TxVSN online 
school takes any applicable assessment instrument required under the 
Texas Education Code, §39.023, according to the standard administra-
tion schedule and that each assessment is supervised by a proctor; 

(7) allow access to proctored test administrations by any 
personnel or agent of the TEA; 

(8) adopt an instructional calendar for the TxVSN online 
school and keep an instructional calendar for each TxVSN online 
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school student on file and make these records available to the TEA, 
upon request in the requested electronic format; 

(9) meet all reporting requirements established by TxVSN 
central operations, including timely submission of data required to ver-
ify instructor qualifications and complete student and parent surveys 
and all data necessary for the TxVSN Informed Choice Report required 
under §70.1031 of this title (relating to Informed Choice Reports); 

(10) assign each teacher that provides instruction in a 
TxVSN online school a Texas Student Data System Unique Staff 
Identifier; 

(11) [(9)] meet all federal and state requirements for edu-
cating students with disabilities; 

(12) [(10)] publish in a prominent location on the Inter-
net website for the school district's or charter school's TxVSN online 
school: [Internet website an Informed Choice Report that includes all 
of the components required under §70.1031 of this title (relating to In-
formed Choice Reports);] 

(A) a link to the TxVSN Informed Choice Report that 
includes all of the components required under §70.1031 of this title; 
and 

(B) any applicable criteria for enrollment and any en-
rollment deadlines for each TxVSN online school campus; 

(13) [(11)] provide a contingency plan for the continuation 
of instructional services to all TxVSN Online School (OLS) program 
students allowing them to complete their TxVSN OLS program subject 
areas or courses in the event that the contract or agreement through 
which the TxVSN OLS program instructional services are provided is 
terminated or a TxVSN OLS program subject area or course becomes 
unavailable to the student; 

(14) [(12)] ensure a maximum class size limit of 40 stu-
dents in a single section of a Grades 5-12 course and ensure that the 
class size does not exceed the maximum allowed by law and a charter 
school's charter, as applicable, whichever is less; 

(15) [(13)] organize, retain in a centralized unit or office 
within the organizational structure of the TxVSN online school, and 
make available to the TEA, upon request in the requested electronic 
format, the following: 

(A) the same financial documentation that is required 
of a traditional campus and documentation sufficient to demonstrate 
successful course completion; 

(B) detailed records that support the program of instruc-
tion; and 

(C) detailed records that document student participation 
in the TxVSN online school and grades earned; 

(16) [(14)] require contractors to retain and make available 
to the TEA, upon request in the requested electronic format, any and all 
financial and programmatic records, including books, documents, pa-
pers, and records, which are directly pertinent to that specific contract 
for a minimum of seven years from the day the final state funding pay-
ment is made and all other pending matters are closed, including reso-
lution of any audits that started within the seven-year retention period, 
in accordance with the record retention requirements for federal and 
state programs as mandated by the Texas State Library and Archives 
Commission; [and] 

(17) [(15)] ensure the ongoing security of all data and its 
accessibility to the TEA in the requested electronic format; and[.] 

(18) make decisions regarding serving students with dis-
abilities in accordance with §89.1050 of this title (relating to The Ad-
mission, Review, and Dismissal Committee) and regarding English lan-
guage learners in accordance with §89.1220 of this title (relating to 
Language Proficiency Assessment Committee). 

(f) TxVSN online schools may: 

(1) determine the number of courses a student takes at one 
time based on individual student needs; however, course placement 
decisions must enable a student to make reasonable progress toward 
graduation in a timely manner; 

(2) lend equipment to a student and the parents/legal 
guardians of a student participating in the TxVSN online school for the 
duration of the student's enrollment in the TxVSN online school; and 

(3) subsidize or reimburse a student or the parents/legal 
guardians of a student participating in the TxVSN online school for 
Internet connectivity for the duration of the student's participation in 
the TxVSN online school. 

(g) TxVSN online schools may not: 

(1) deny participation to any student based on [ability,] lan-
guage or[,] disability[, socio-economic status, or access to or familiar-
ity with technology required for completion of the course or instruc-
tional program]; or 

(2) promise or provide equipment or any other thing of 
value to a student or a student's parent as an inducement for the stu-
dent to enroll in the online school. 

[(2) give a student or the parents/legal guardians of a stu-
dent participating in the TxVSN OLS program ownership of any equip-
ment; or] 

[(3) provide payment to a student or the parents/legal 
guardians of a student participating in the TxVSN OLS program for:] 

[(A) TxVSN OLS program subject areas or courses;] 

[(B) services or materials; or] 

[(C) any other purpose, other than subsidy or reim-
bursement for Internet connectivity for the duration of the student's 
participation in the TxVSN OLS program.] 

(h) Charter schools serving as TxVSN online schools shall: 

(1) operate in compliance with their charter and applicable 
laws, rules, and regulations; 

(2) continue current education programs and activities at 
existing physical location(s) and offer the education program as de-
scribed in the charter; 

(3) obtain approval from the commissioner of education for 
a charter amendment to change the educational program prior to mak-
ing the change in the educational program as required in §100.1033(c) 
of this title (relating to Charter Amendment); and 

(4) count students enrolled in the TxVSN online school to-
ward the charter's enrollment cap and ensure that the charter does not 
exceed their total enrollment cap. 

§70.1019. Public or Private Institutions of Higher Education. 

Public or private institutions of higher education participating as Texas 
Virtual School Network (TxVSN) course providers [provider districts] 
shall: 

(1) serve students statewide. TxVSN student enrollments 
are not subject to service area priorities or restrictions; 
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(2) enroll students through the standardized requirements 
and application/enrollment process approved by TxVSN central oper-
ations or the TxVSN online school; [and] 

(3) use the articulation agreement available through 
TxVSN central operations or the TxVSN online school; and[.] 

(4) use the state-assigned course identification number and 
course title as specified in the Public Education Information Manage-
ment System (PEIMS) data standards. 

§70.1021. Private Entities Providing Online Courses. 
Private entities that supply online courses offered by Texas Virtual 
School Network course providers [provider districts] as authorized un-
der the Texas Education Code, Chapter 30A, do not become public 
schools by that relationship. Only school districts and charter schools 
may claim to be Texas public schools or to be accredited or approved by 
the Texas Education Agency or the State of Texas. The private course 
provider or vendor providing [of] the course may not claim those des-
ignations in its advertising and informational materials. 

§70.1025. Statewide Course Catalog Fees. 
(a) A Texas Virtual School Network (TxVSN) course cost may 

not exceed the lesser of the cost of providing the course or $400. 

(b) A school district or charter school may decline to pay the 
course costs for a student who chooses to enroll in more than three year-
long electronic courses, or the equivalent, during any school year. This 
does not limit the ability of the student to enroll in additional electronic 
courses offered through the TxVSN at the student's expense. 

(c) [(b)] A school district or charter school may charge the 
course cost for enrollment in an electronic course provided through the 
TxVSN statewide course catalog to a student who: 

(1) resides in Texas and is enrolled in a school district or 
charter school as a full-time student with [and enrolled in] a course 
load greater than that normally taken by students in the equivalent grade 
level; [or] 

(2) elects to enroll in an electronic course provided through 
the TxVSN if the school district or charter school in which the student 
is enrolled declines to pay the course cost because the course exceeds 
the limit of three year-long courses; or 

(3) [(2)] enrolls in a TxVSN course during the summer. 

(d) [(c)] A school district or charter school shall charge the 
course cost for enrollment in an electronic course provided through 
the TxVSN to a student who resides in Texas and is not enrolled in 
a school district or charter school. A student who is not enrolled in 
a school district or charter school is not entitled to the benefits of the 
Foundation School Program. 

(e) [(d)] TxVSN central operations may only accept course 
payment from a school district or charter school. 

(f) [(e)] A school district or charter school that is not the 
course provider [district or charter school] may charge a student 
enrolled in the district or school a nominal fee, not to exceed $50, for 
enrollment in an electronic course provided through the TxVSN that 
exceeds the course load normally taken by students in the equivalent 
grade level. A juvenile probation department or state agency may 
charge a nominal fee, not to exceed $50, to a student under the 
supervision of the department or agency. 

(g) [(f)] A course provider in the TxVSN statewide course 
catalog [provider district] shall receive: 

(1) no more than 70% of the catalog course cost prior to a 
student successfully completing the course; and 

(2) the remaining 30% of the catalog course cost when the 
student successfully completes the course. 

§70.1027. Requirements for Educators of Electronic Courses. 

(a) Each instructor [teacher] of an electronic course, including 
a dual credit course, offered through the Texas Virtual School Network 
(TxVSN) by a course provider [district] must be certified under the 
Texas Education Code (TEC), Chapter 21, Subchapter B, to teach that 
course and grade level or meet the credentialing requirements of the 
institution of higher education with which they are affiliated and that 
is serving as a course provider [district]. In addition, each instructor 
[teacher]: 

(1) must: 

(A) successfully complete a professional development 
course or program approved by TxVSN central operations before 
teaching an electronic course offered through the TxVSN; or 

(B) have a graduate degree in online or distance learn-
ing and have demonstrated mastery of the International Association 
for K-12 Learning (iNACOL) National Standards for Quality Online 
Teaching; or 

(C) have two or more years of documented experience 
teaching online courses for students in Grades 3-12 and have demon-
strated mastery of the iNACOL National Standards for Quality Online 
Teaching; and 

(2) must successfully complete one continuing profes-
sional development course specific to online learning every three 
years. 

(b) Each instructor [teacher] of an electronic course, including 
a dual credit course, offered through the TxVSN by a course provider 
[district] must meet highly qualified teacher requirements under the 
Elementary and Secondary Education Act, as applicable. 

[(c) The iNACOL National Standards for Quality Online 
Teaching are adopted by the commissioner of education as the 
objective standard criteria for quality of an electronic professional 
development course as required by the TEC, §30A.113.] 

[(1) A school district or charter school shall submit to 
TxVSN central operations any course the school district or charter 
school seeks to provide to teachers for authorization to teach electronic 
courses provided through the TxVSN.] 

[(2) The Texas Education Agency (TEA) shall use the most 
recent iNACOL National Standards for Quality Online Teaching to 
evaluate professional development courses submitted by a school dis-
trict or charter school for approval.] 

(c) [(d)] [School districts and charter schools serving as] 
TxVSN course providers [provider districts] shall affirm the prepared-
ness of instructors [teachers] of TxVSN electronic courses to teach 
public school-age students in a highly interactive online classroom 
and shall: 

(1) maintain records documenting: 

(A) valid Texas educator certification credentials ap-
propriate for the instructor's TxVSN assignment; 

(B) [(A)] successful initial completion of TxVSN-ap-
proved professional development, evidence of prior online teaching, or 
a graduate degree in online or distance learning; and 

(C) [(B)] instructor's [teachers'] demonstrated mastery 
of the iNACOL National Standards for Quality Online Teaching prior 
to teaching through the TxVSN; 
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(2) conduct and maintain records for background check; 

(3) [(2)] maintain records of successful completion of con-
tinuing professional development; 

(4) [(3)] maintain records documenting successful com-
pletion of TxVSN-approved professional development before the end 
of the school year for any instructor [teacher] who is hired after the 
school year has begun; and 

(5) [(4)] make the records specified in this subsection 
available to the TEA and TxVSN central operations upon request. 

§70.1028. Requirements for Texas Virtual School Network Educator 
Professional Development. 

(a) The Texas Virtual School Network (TxVSN) central oper-
ations shall approve professional development courses or programs for 
instructors who are teaching electronic courses, including dual credit 
courses, offered through the TxVSN statewide course catalog and On-
line School program. 

(b) A course provider shall submit to TxVSN central opera-
tions any course the provider seeks to provide to instructors for autho-
rization to teach electronic courses provided through the TxVSN in ac-
cordance with §70.1027(a)(1)(A) of this title (relating to Requirements 
for Educators of Electronic Courses). 

(c) The Texas Education Agency shall use the most recent In-
ternational Association for K-12 Learning (iNACOL) National Stan-
dards for Quality Online Teaching to evaluate professional develop-
ment courses submitted by a TxVSN course provider for approval. 

§70.1029. Texas Virtual School Network Participation and Perfor-
mance [Standards]. 

(a) A public school district or charter school, institution of 
higher education, regional education service center, or other entity 
shall apply for approval to serve as a Texas Virtual School Network 
(TxVSN) course provider in the statewide course catalog and/or 
the Online School (OLS) program in accordance with guidelines 
established by the Texas Education Agency. 

(b) Approved course providers must apply for renewal of ap-
proval to serve as a TxVSN course provider every five years. 

(c) The commissioner of education may revoke the right to 
participation in the TxVSN [Texas Virtual School Network (TxVSN)] 
based on any of the following factors: 

(1) noncompliance with relevant state or federal laws or 
TxVSN reporting requirements; 

(2) noncompliance with requirements and assurances out-
lined in the contractual agreements with TxVSN central operations 
and/or the provisions of this subsection and the Texas Education Code, 
Chapter 30A; or 

(3) consistently poor student performance rates as evi-
denced by results on statewide student assessments, student withdrawal 
rates, student completion rates, successful completion rates, or campus 
accountability ratings. 

§70.1031. Informed Choice Reports. 
The Texas Virtual School Network (TxVSN) central operations shall 
maintain on the TxVSN website [shall include] Informed Choice Re-
ports for each electronic course offered through the TxVSN. Each In-
formed Choice Report shall annually publish the following [that]: 

(1) the entity that developed the course and the entity that 
provided the course; 

(2) student course completion data, including withdrawal 
rate, completion rate, and successful completion rate; 

(3) aggregate student performance on an assessment instru-
ment administered under the Texas Education Code, §39.023, for stu-
dents who completed that course; 

(4) aggregate student performance on all assessment 
instruments administered to students who completed the course 
provider's courses; 

(5) enrollment caps, if any, for each TxVSN online school 
campus; 

(6) [(1)] [provide] the school year calendar for the instruc-
tional program; 

(7) [(2)] a description of [describe] the instructional pro-
gram; 

(8) [(3)] [identify] the Learning Management System 
(LMS), [which is] the software application for the administration, 
documentation, tracking, reporting, and delivery of online education 
courses; 

(9) [(4)] a description of [describe] each electronic subject 
area or course offered, including: 

(A) subject area or course requirements and prerequi-
sites, as applicable; 

(B) the Public Education Information Management 
System (PEIMS) course title and number; 

(C) the number of credits to be earned for a high school 
course; 

(D) a course syllabus for Grades 9-12 or a course 
overview and lesson guide for Grades 3-8; and 

(E) indication of Advanced Placement (AP), Southern 
Association of Colleges and Schools (SACS), and National Collegiate 
Athletic Association (NCAA) approval, as applicable for a high school 
course; 

(10) the name, title, and contact information for the school 
district or charter school personnel responsible for overseeing the daily 
operations of each TxVSN online school campus; 

(11) [(5)] [identify] all required materials provided by the 
receiver district or course provider [district] outside the LMS and all 
materials required to be obtained by the student; 

(12) [(6)] [identify] technical system requirements, mini-
mum bandwidth, video player, and plug-in requirements; and 

(13) [(7)] [identify] software and browser compatibility 
needed to complete the course. 

§70.1033. Local Policy Regarding Electronic Courses. 
(a) Each school district and charter school shall adopt a written 

policy consistent with §70.1035 of this title (relating to Rights Con-
cerning the Texas Virtual School Network) that provides students en-
rolled in the school district or charter school with the opportunity to 
enroll in courses provided through the Texas Virtual School Network 
statewide course catalog. 

(b) A school district or charter school shall, at least once per 
school year, send to a parent of each student enrolled at the middle or 
high school level a copy of the policy adopted under this section. A 
district or charter school may send the policy with any other informa-
tion that the district or charter school sends to a parent. 

§70.1035. Rights Concerning the Texas Virtual School Network. 
(a) At the time and in the manner that a school district or char-

ter school informs students and parents about courses that are offered 
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in the district's or school's traditional classroom setting, the district or 
school shall notify parents and students of the option to enroll in an 
electronic course offered through the Texas Virtual School Network 
(TxVSN). 

(b) A school district or charter school in which a student is en-
rolled as a full-time student may not [unreasonably] deny the request 
of a parent/legal guardian of a student to enroll the student in an elec-
tronic course offered through the TxVSN, unless:[.] 

[(c) A school district or charter school is not considered to 
have unreasonably denied a request to enroll a student in an electronic 
course if:] 

[(1) the district or school can demonstrate that the elec-
tronic course does not meet state standards or standards of the district 
or school that are of equivalent rigor as the district's or school's stan-
dards for the same course provided in a traditional classroom setting;] 

(1) [(2)] a student attempts to enroll in a course load that is 
inconsistent with the student's high school graduation plan or require-
ments for college admission or requirements for earning an industry 
certification;[:] 

[(A) is inconsistent with the student's high school grad-
uation plan; or] 

[(B) could reasonably be expected to negatively affect 
the student's performance on an assessment instrument administered 
under the Texas Education Code, §39.023; or] 

(2) [(3)] the student requests permission to enroll in an 
electronic course at a time that is inconsistent [not consistent] with the 
enrollment period established by the TxVSN [school district or charter 
school providing the] course provider; or[.] 

(3) the district or charter school offers a substantially sim-
ilar course in accordance with §70.1008(d)(3) of this title (relating to 
Texas Virtual School Network Statewide Course Catalog Receiver Dis-
trict Requirements). 

(c) [(d)] Notwithstanding subsection (b)(2) [(c)(3)] of this sec-
tion, a [school district or charter school that provides an electronic 
course through the] TxVSN course provider shall make all reasonable 
efforts to accommodate the enrollment of a student in the course under 
special circumstances. 

(d) [(e)] A parent/legal guardian may appeal to the commis-
sioner of education a school district's or charter school's decision to 
deny a request to enroll a student in an electronic course offered through 
the TxVSN. 

(1) The parent shall submit a written request to the com-
missioner within ten business days of receiving a final decision in the 
local grievance process that the student was denied the opportunity to 
enroll in an electronic course offered through the TxVSN in accordance 
with guidelines established by the Texas Education Agency. 

(2) An appeal under this section shall be based on review 
of the local record developed in the grievance process. 

(3) If the commissioner determines that a student was un-
reasonably denied the opportunity to enroll in an electronic course, the 
school district or charter school shall immediately enroll the student in 
the electronic course or a similar course in accordance with the enroll-
ment windows established by the provider. 

(4) The commissioner's decision under this section is final 
and may not be appealed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014 

TRD-201404268 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 1. TEXAS BOARD OF 
ARCHITECTURAL EXAMINERS 

CHAPTER 1. ARCHITECTS 
The Texas Board of Architectural Examiners proposes amend-
ments to §1.22, concerning Registration by Reciprocal Transfer; 
§1.43, concerning Reexamination; §1.69, concerning Education 
Requirements; §1.144, concerning Dishonest Practice; §1.147, 
concerning Professional Services Procurement Act, §1.232, 
concerning Board Responsibilities and proposes new §1.29, 
concerning Credit for Military Service. 

The proposed amendment to §1.22 and new §1.29 implement 
Chapter 55, Texas Occupations Code, which requires regulatory 
boards to adopt rules giving priority to the processing of applica-
tions for reciprocal licensure to spouses of military personnel and 
requires regulatory boards to give military service members and 
veterans credit for military education, training and experience to-
ward licensure. 

The proposed amendment to §1.43 allows the board to grant 
an extension to the 5-year deadline for passing all parts of the 
architectural registration examination. The amendment would 
allow one or more extensions for a serious medical condition and 
for the commencement of active duty service in the United States 
military. The extension would be for the full period of the medical 
condition or active duty service. Currently, the rule allows one 
6-month extension for the birth or adoption of a child. 

The proposed amendment to §1.69 waives the continuing ed-
ucation requirement for initially registered and reinstated archi-
tects through December 31st of the year during which initial or re-
instated registration is issued. The proposed amendment would 
aid in the implementation of a recently adopted modification to 
the continuing education reporting schedule which requires re-
porting on compliance over the course of the previous calendar 
year. The amendment would allow an exemption for Architects 
when renewing registration after the initial period of registration 
or a reinstated registration because they may not have been reg-
istered and completing continuing education during much or any 
of the preceding calendar year. 

The proposed amendments to §1.144 define the term "intent" 
for purposes of prohibitions upon acting or refraining to act with 
the intent to defraud, mislead or create a misleading impression. 
The term "intent" is defined as engaging in conduct of a nature 
which demonstrates a conscious objective or desire to engage 
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in the conduct or to bring about the reasonable result of the con-
duct. The amendment would specify that an architect's actions 
are "knowing" or "with knowledge" when circumstances indicate 
a reasonably prudent architect would be aware of the nature of 
the conduct or that the circumstances exist. The term is defined 
for purposes of a prohibition upon architects giving testimony 
with actual knowledge it is false. The definitions of both terms 
are derived from Chapter 6 of the Texas Penal Code which de-
fines culpable mental states for purposes of describing criminal 
responsibility. The rule would also amend a provision which for-
bids architects from giving a good or service of significant value 
to a governmental entity in response to a request for proposals, 
a request for qualifications or otherwise during the process for 
selecting an architect. The amendment would define the term 
"significant value" as the amount or extent of value which would 
affect the procurement process or create the appearance of obli-
gation or bias in favor of the architect who provided the good or 
service. 

The proposed amendments to §1.147 define the term "competi-
tive bid" to implement the Professional Services Procurement 
Act which prohibits governmental entities from selecting a 
provider of architectural services on the basis of competitive 
bid. As amended, the rule would prohibit an architect from 
providing any fee data or any data from which the architect's 
fee could be extrapolated or indirectly derived, during the qual-
ifications-based selection stage of the process for procuring 
architectural services. 

The proposed amendments to §1.232 update the table of rec-
ommended sanctions to specify penalties for listed violations of 
laws enforced by the board, to clarify the description of the viola-
tions, to list offenses which had not previously been listed on the 
table, and to correct cross-references to rules listed in the table. 

Scott Gibson, General Counsel, Texas Board of Architectural Ex-
aminers, has determined that for the first five-year period the 
rules are in effect, the amendments and new rule will have no 
significant fiscal impact upon state government and no fiscal im-
pact on local government. 

Mr. Gibson also has determined that for the first five-year pe-
riod the rules are in effect the public benefit expected as a result 
of proposing the rules, is to provide an expedited process for 
military personnel, military veterans, and the spouses of military 
personnel to have an expedited process to become registered 
as architects. The public benefit that will derive from the rules 
includes the alleviation of the 5-year "rolling clock" rule as it ap-
plies to those who are on active duty in the military and those 
who have serious medical conditions. The public will also bene-
fit from greater clarity in the rules relating to continuing education 
requirements, the ban upon dishonest practices, the submission 
of competitive bids contrary to the legislative intent of the Profes-
sional Services Procurement Act, and the table of recommended 
sanctions for violations of the laws relating to the practice of ar-
chitecture. 

The proposed rules will have no adverse impact upon those who 
are required to comply with them. The new rule and the amend-
ments to the pre-existing rules will have no negative fiscal im-
pact on small or micro-business. Therefore no Economic Impact 
Statement and Regulatory Flexibility Analysis are required. 

Comments may be submitted to Scott Gibson, General Counsel, 
Texas Board of Architectural Examiners, P.O. Box 12337, Austin, 
Texas 78711-2337. 

SUBCHAPTER B. ELIGIBILITY FOR 
REGISTRATION 
22 TAC §1.22, §1.29 
The amendments and new rule are proposed pursuant to 
§1051.202, Texas Occupations Code, which provides the Texas 
Board of Architectural Examiners with authority to promulgate 
rules to implement chapter 1051, Texas Occupations Code. 
Sections 1.22 and 1.29 are proposed pursuant to §55.006 
and §55.007, Texas Occupations Code, which require state 
agencies to adopt rules to implement provisions relating to the 
reciprocal licensure of military spouses and the licensure of 
military personnel and veterans. 

No other statutes, articles or codes are affected by the proposal. 

§1.22. Registration by Reciprocal Transfer. 
(a) A person may apply for architectural registration by recip-

rocal transfer if the person holds an architectural registration that is 
active and in good standing in another jurisdiction and the other juris-
diction: 

(1) has licensing or registration requirements substantially 
equivalent to Texas registration requirements; or 

(2) has entered into a reciprocity agreement with the Board 
that has been approved by the Governor of Texas. 

(b) In order to obtain architectural registration by reciprocal 
transfer, an Applicant must demonstrate the following: 

(1) the Applicant has: 

(A) successfully completed the Architect Registration 
Examination (ARE) or another architectural registration examination 
which the National Council of Architectural Registration Boards 
(NCARB) has approved as conforming to NCARB's examination 
standards; and 

(B) successfully completed the requirements of the In-
tern Development Program (IDP) or acquired at least three years of ac-
ceptable architectural experience following registration in another ju-
risdiction; or 

(2) the Applicant has been given Council Certification by 
NCARB and such Council Certification is not currently in an expired 
or revoked status. 

(c) Pursuant to §55.005, Texas Occupations Code, the Board 
shall expedite the processing of an application for architectural regis-
tration by reciprocal transfer, if the Applicant is a military spouse, and 
shall give priority to the applications of military spouses over other Ap-
plicants. 

(d) [(c)] An Applicant for architectural registration by recipro-
cal transfer must remit the required registration fee to the Board within 
60 days after the date of the tentative approval letter sent to the Appli-
cant by the Board. 

§1.29. Credit for Military Service. 
(a) Definitions. 

(1) "Military service member" means a person who is cur-
rently serving in the armed forces of the United States, in a reserve 
component of the armed forces of the United States, including the Na-
tional Guard, or in the state military service of any state. 

(2) "Military veteran" means a person who has served in 
the Army, Navy, Air Force, Marine Corps, or Coast Guard of the United 
States, or in an auxiliary service of one of those branches of the armed 
forces. 
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(b) Registration eligibility requirements for applicants with 
military experience. 

(1) Verified military service, training, or education will be 
credited toward the registration requirements, other than an examina-
tion requirement, of an Applicant who is a military service member or 
a military veteran. 

(2) This subsection does not apply if the Applicant holds 
a restricted registration issued by another jurisdiction or has an unac-
ceptable criminal history. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404252 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

SUBCHAPTER C. EXAMINATION 
22 TAC §1.43 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. 

No other statutes, articles or codes are affected by the proposal. 

§1.43. Reexamination. 

(a) A Candidate's passing grade for any section of the exami-
nation is valid for five (5) years. Each Candidate must pass all sections 
of the examination within five (5) years after the date the Candidate 
passes a section of the examination. A Candidate who does not pass all 
sections of the examination within five (5) years after passing a section 
of the examination will forfeit credit for the section of the examination 
passed and must pass that section of the examination again. 

(b) The Board may grant extensions [one extension] to the 
5-year period for completion of the examination if the [a] Candidate 
is unable to pass all sections of the examination within that period for 
the following reasons: 

(1) The Candidate gave birth to, or adopted a child 
[because of the adoption or birth of a child] within that 5-year period; 
[.] 

(2) The Candidate developed a serious medical condition 
within that 5-year period; or 

(3) The Candidate commenced active duty service as a 
member of the United States military within that 5-year period. 

(c) A Candidate may receive an [request one] extension of 
up to 6 months for the birth or adoption of a child by filing a written 
application with the Board together with any corroborating evidence 
immediately after the Candidate learns of the impending adoption or 
birth. A Candidate may receive an extension for the period of the seri-
ous medical condition or for the period of active duty military service 
by filing a written application with the Board together with corrobo-

rating evidence immediately after the Candidate learns of the medical 
condition or the commencement of active duty military service. A Can-
didate shall immediately notify the Board in writing when the medical 
condition is resolved or active duty military service ends. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404253 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

SUBCHAPTER D. CERTIFICATION AND 
ANNUAL REGISTRATION 
22 TAC §1.69 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. The amendments to §1.69 
are proposed pursuant to §1051.356, Texas Occupations Code, 
which requires the board to administer continuing education pro-
grams for its certificate holders. 

No other statutes, articles or codes are affected by the proposal. 

§1.69. Continuing Education Requirements. 
(a) Each Architect shall complete a minimum of 12 continuing 

education program hours (CEPH) in topics pertinent to the public wel-
fare, contributing to environmental and economic sustainability, pro-
moting public health and well-being, encouraging community build-
ing and stewardship, offering aesthetic and creative experiences and 
enabling people and communities to function more effectively. These 
topics may include the following health and safety categories: 

(1) legal: laws, codes, zoning, regulations, standards, life-
safety, accessibility, ethics, insurance to protect owners and public. 

(2) technical: surveying, structural, mechanical, electrical, 
communications, fire protection, controls. 

(3) environmental: energy efficiency, sustainability, natu-
ral resources, natural hazards, hazardous materials, weatherproofing, 
insulation. 

(4) occupant comfort: air quality, lighting, acoustics, er-
gonomics. 

(5) materials and methods: building systems, products, fin-
ishes, furnishings, equipment. 

(6) preservations: historic, reuse, adaptation. 

(7) pre-design: land use analysis, programming, site selec-
tion, site and soils analysis. 

(8) design: urban planning, master planning, building de-
sign, site design, interiors, safety and security measures. 

(9) Construction Documents: drawings, specifications, de-
livery methods. 

39 TexReg 7506 September 19, 2014 Texas Register 



(10) construction administration: contract, bidding, con-
tract negotiations. 

(b) Each Architect shall complete the minimum mandatory 
CEPH during the last full calendar year immediately preceding the 
date the Architect renews the Architect's certificate of registration. 
Of the 12 minimum mandatory CEPH, each Architect shall complete 
a minimum of one CEPH in barrier-free design and at least one 
CEPH in the study of Sustainable or Energy-Efficient design. One 
CEPH equals a minimum of 50 minutes of actual course time. No 
credit shall be awarded for introductory remarks, meals, breaks, or 
business/administration matters related to courses of study. 

(c) Architects shall complete a minimum of eight CEPH in 
structured course study. No credit shall be awarded for the same struc-
tured course for which the Architect has claimed credit during the pre-
ceding three years except for the Texas Accessibility Academy or an-
other similar course offered by the Texas Department of Licensing and 
Regulation (TDLR). 

(d) Architects may complete a maximum of four CEPH in self-
directed study. Self-directed study must utilize articles, monographs, 
or other study materials that the Architect has not previously utilized 
for self-directed study. 

(e) The Board has final authority to determine whether to 
award or deny credit claimed by an Architect for continuing education 
activities. The following types of activities may qualify to fulfill 
continuing education program requirements: 

(1) Attendance at courses dealing with technical architec-
tural subjects related to the Architect's profession, ethical business 
practices, or new technology; 

(2) Teaching architectural courses and time spent in prepa-
ration for such teaching: 

(A) a maximum of four CEPH may be claimed per class 
hour spent teaching architectural courses; 

(B) an Architect may not claim credit for teaching the 
same course more than once; and 

(C) College or university faculty may not claim credit 
for teaching. 

(3) Hours spent in professional service to the general pub-
lic which draws upon the Architect's professional expertise, such as 
serving on planning commissions, building code advisory boards, ur-
ban renewal boards, or code study committees; 

(4) Hours spent in architectural research which is published 
or formally presented to the profession or public; 

(5) Hours spent in architectural self-directed study pro-
grams such as those organized, sponsored, or approved by the 
American Institute of Architects, the National Council of Architectural 
Registration Boards, or similar organizations acceptable to the Board; 

(6) College or university credit courses on architectural 
subjects or ethical business practices; each semester credit hour shall 
equal one CEPH; each quarter credit hour shall equal one CEPH; 

(7) One CEPH may be claimed for attendance at one full-
day session of a meeting of the Texas Board of Architectural Examin-
ers. 

(f) An Architect may be exempt from continuing education re-
quirements for any of the following reasons: 

(1) An Architect shall be exempt upon initial registration 
and upon reinstatement of registration through December 31st of the 

calendar year of his/her initial or reinstated registration [for his/her ini-
tial registration period]; 

(2) An inactive or emeritus Architect shall be exempt for 
any registration period during which the Architect's registration is in 
inactive or emeritus status, but all continuing education credits for each 
period of inactive or emeritus registration shall be completed before the 
Architect's registration may be returned to active status; 

(3) An Architect who is not a full-time member of the 
Armed Forces shall be exempt for any registration period during which 
the Architect serves on active duty in the Armed Forces of the United 
States for a period of time exceeding 90 consecutive days; 

(4) An Architect who has an active registration in another 
jurisdiction that has registration requirements which are substantially 
equivalent to Texas registration requirements and that has a manda-
tory continuing education program shall be exempt from mandatory 
continuing education program requirements in Texas for any registra-
tion period during which the Architect satisfies such other jurisdiction's 
continuing education program requirements, except with regard to the 
requirement in Texas that each Architect complete one CEPH related 
to Sustainable or Energy-Efficient design; or 

(5) An Architect who is, as of September 1, 1999, a full-
time faculty member or other permanent employee of an institution of 
higher education, as defined in §61.003, Education Code, and who in 
such position is engaged in teaching architecture. 

(g) When renewing his/her annual registration, each Architect 
shall attest to the Architect's fulfillment of the mandatory continuing 
education program requirements during the immediately preceding cal-
endar year. 

(1) Each Architect shall maintain a detailed record of the 
Architect's continuing education activities. Each Architect shall retain 
proof of fulfillment of the mandatory continuing education program 
requirements and shall retain the annual record of continuing education 
activities required by this subsection for a period of five years after the 
end of the registration period for which credit is claimed. 

(2) Upon written request, the Board may require an Archi-
tect to produce documentation to prove that the Architect has complied 
with the mandatory continuing education program requirements. If 
acceptable documentation is not provided within 30 days of request, 
claimed credit may be disallowed. The Architect shall have 60 calen-
dar days after notification of disallowance of credit to substantiate the 
original claim or earn other CEPH credit to fulfill the minimum require-
ments. Such credit shall not be counted again for another registration 
period. 

(3) If an Architect is registered to practice more than one 
of the professions regulated by the Board and the Architect completes a 
continuing education activity that is directly related to more than one of 
those professions, the Architect may submit that activity for credit for 
all of the professions to which it relates. The Architect must maintain 
a separate detailed record of continuing education activities for each 
profession. 

(4) An Architect may receive credit for up to 24 CEPH 
earned during any single registration period. A maximum of 12 CEPH 
that is not used to satisfy the continuing education requirements for a 
registration period may be carried forward to satisfy the continuing ed-
ucation requirements for the next registration period. 

(h) Providing false information to the Board, failure to fulfill 
the annual continuing education program requirements, and failure to 
respond to, and comply with, audit and verification requests may result 
in disciplinary action by the Board. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404254 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §1.144, §1.147 
The amendments are proposed pursuant to §1051.202, Texas 
Occupations Code, which provides the Texas Board of Architec-
tural Examiners with authority to promulgate rules to implement 
chapter 1051, Texas Occupations Code. The amendments to 
§1.144 are proposed pursuant to §1051.208, Texas Occupations 
Code, which requires the board to adopt standards of conduct for 
its certificate holders. The amendments to §1.147 are proposed 
pursuant to §1051.203(c), Texas Occupations Code, which re-
quires the board to adopt rules to prohibit its certificate holders 
from submitting a competitive bid to or soliciting a competitive bid 
on behalf of a governmental entity which may not make a selec-
tion or award a contract on the basis of competitive bids under 
the Professional Services Procurement Act. 

No other statutes, articles or codes are affected by the proposal. 

§1.144. Dishonest Practice. 

(a) An Architect may not directly or indirectly perform an act, 
omit an act or allow an omission, make an assertion, or otherwise en-
gage in a practice with the intent to: 

(1) defraud; 

(2) deceive; or 

(3) create a misleading impression. 

(b) An Architect may not advertise in a manner which is false, 
misleading, or deceptive. 

(c) An Architect may not directly or indirectly solicit, offer, 
give, or receive anything or any service of significant value as an in-
ducement or reward to secure any specific publicly funded architectural 
work. An Architect may not give architectural plans, design services, 
pre-bond referendum services, or any other goods or services of signif-
icant value to a governmental entity in response to a request for qual-
ifications, a request for proposals, or otherwise during the process to 
select an Architect to render publicly funded architectural work. The 
term "significant value" means any act, article, money, or other mate-
rial consideration which is of such value or proportion that its offer or 
acceptance would affect the governmental entity's selection of an Ar-
chitect or would create the appearance of an obligation or bias on the 
part of the governmental entity to select the Architect to perform the 
architectural work. 

(d) An Architect serving as an expert witness is subject to dis-
cipline for committing a dishonest practice upon a finding by a court 
of law that the Architect: 

(1) rendered testimony the Architect has actual knowledge 
is false; or 

(2) agreed to receive payment contingent upon giving tes-
timony that expresses a particular opinion. 

(e) For purposes of this section, an Architect's conduct is in-
tentional, or with intent, if the nature of the conduct or a reasonable 
result of the conduct demonstrates a conscious objective or desire to 
engage in the conduct or cause the result. An Architect's conduct is 
knowing or with knowledge, with respect to the nature of the conduct 
or to circumstances surrounding the conduct when a reasonably pru-
dent Architect in the same or similar circumstances would be aware of 
the nature of the conduct or that the circumstances exist. An Architect 
acts knowingly, or with knowledge, with respect to a result of the Ar-
chitect's conduct when a reasonably prudent Architect would be aware 
of the conduct and the conduct is reasonably certain to cause the result. 
An Architect's intent or knowledge may be established by circumstan-
tial evidence. 

§1.147. Professional Services Procurement Act. 
An Architect shall neither submit a competitive bid to nor solicit a 
competitive bid on behalf of any governmental entity that is prohibited 
by the Professional Services Procurement Act, Subchapter A, Chap-
ter 2254, Government Code, from making a selection or awarding a 
contract on the basis of competitive bids. For purposes of this section, 
the term "competitive bid" means information which specifies the fee 
charged by an Architect for a professional service, including informa-
tion from which such fee may be extrapolated or indirectly determined. 
An Architect may disclose to a governmental entity [submit informa-
tion related to] the fee for [monetary cost of] a professional service, 
including information found in a fee schedule, only after the govern-
mental entity has selected the Architect on the basis of demonstrated 
competence and qualifications pursuant to the Professional Services 
Procurement Act. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404255 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 
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SUBCHAPTER L. HEARINGS--CONTESTED 
CASES 
22 TAC §1.232 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architec-
tural Examiners with authority to promulgate rules to implement 
chapter 1051, Texas Occupations Code. The amendments to 
§1.232 are proposed pursuant to §1051.252(a), Texas Occupa-
tions Code, which requires the board to establish a comprehen-
sive procedure for adjudicating complaints, including sanctions. 

No other statutes, articles or codes are affected by the proposal. 

§1.232. Board Responsibilities. 
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(a) The Board shall investigate Contested Case matters and at-
tempt to resolve Contested Cases informally as provided in Subchapter 
I of this chapter (relating to Disciplinary Action [of the Rules and Reg-
ulations of the Board]. However, if a Contested Case is not settled in-
formally pursuant to Subchapter I of this chapter, it shall be referred to 
SOAH for a formal hearing to determine whether there has been a vio-
lation of any of the statutory provisions or rules enforced by the Board. 

(b) A formal hearing shall be conducted in accordance with 
the Rules of Procedure of SOAH. 

(c) After a formal hearing of a Contested Case, the SOAH ad-
ministrative law judge who conducted the formal hearing shall prepare 
a proposal for decision and submit it to the Board so that the Board may 
render a final decision with regard to the Contested Case. The proposal 
for decision shall include findings of fact and conclusions of law. 

(d) Any party of record in a Contested Case who is adversely 
affected by the proposal for decision may file exceptions and briefs 
within 20 days after the date of service of the proposal for decision. 
Replies to exceptions and briefs may be filed within 15 days after the 
date for the filing of exceptions and briefs. Exceptions, briefs, and 
replies shall be filed with the Board and copies shall be served on the 
administrative law judge and on all other parties in the same manner as 
for serving other documents in a Contested Case. 

(e) Any party of record in a Contested Case may request an 
oral hearing before the Board. A request for an oral hearing shall be 
filed with the Board and copies shall be served on the administrative 
law judge and on all other parties in the same manner as for serving 
other documents in a Contested Case. The Board, in its sole discretion, 
shall determine whether to grant or deny a request for an oral hearing. 
If a request for an oral hearing is granted, each party of record shall be 
allotted 30 minutes to make an oral presentation to the Board. 

(f) Upon the expiration of the time provided for the filing of 
exceptions and briefs or, if exceptions and briefs are filed, upon the 
10th day following the time provided for the filing of replies to excep-
tions and briefs, the Board may render a decision to finally resolve a 
Contested Case. The Board may change a finding of fact or conclusion 
of law made by an administrative law judge or may vacate or modify 
an order issued by an administrative law judge only if the Board deter-
mines: 

(1) that the administrative law judge did not properly ap-
ply or interpret applicable law, agency rules, written policies, or prior 
administrative decisions; 

(2) that a prior administrative decision on which the admin-
istrative law judge relied is incorrect or should be changed; or 

(3) that a technical error in a finding of fact should be 
changed. 

(g) If the Board makes a change to a finding of fact or conclu-
sion of law or vacates or modifies an order pursuant to subsection (f) 
of this section, the Board must state in writing the specific reason and 
the legal basis for the change. 

(h) The Board shall issue a written order regarding the Board's 
decision to finally resolve a Contested Case that is not settled infor-
mally. The written order shall include findings of fact and conclusions 
of law that are based on the official record of the Contested Case. The 
written order may adopt by reference the findings of fact and conclu-
sions of law made by an administrative law judge and included in the 
proposal for decision submitted to the Board. 

(i) Motions for rehearing and appeals may be filed and judicial 
review of final decisions of the Board may be sought pursuant to the 
Administrative Procedure Act. The party who appeals a final decision 

in a Contested Case shall be responsible for the cost of the preparation 
of the original or a certified copy of the record of the agency proceeding 
that is required to be sent to the reviewing court. 

(j) The Board and the administrative law judge who presides 
over the formal hearing in a Contested Case shall refer to the following 
guidelines to determine the appropriate penalty for a violation of any 
of the statutory provisions or rules enforced by the Board: 
Figure: 22 TAC §1.232(j) 

(k) The penalty for a violation of any of the statutory provi-
sions or rules enforced by the Board may vary from the penalty recom-
mended in subsection (j) of this section if justified by the circumstances 
of the matter or the disciplinary history of the respondent. 

(l) For any violation where revocation is recommended as an 
appropriate penalty for the violation, refusing to renew the respondent's 
certificate of registration also shall be an appropriate penalty for the 
violation. 

(m) If the Board or the administrative law judge determines 
that an administrative penalty is the appropriate sanction for a violation, 
the guidelines described in §1.177 of this chapter (relating to Admin-
istrative Penalty Schedule) shall be applied to determine the amount of 
the administrative penalty. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404256 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

CHAPTER 3. LANDSCAPE ARCHITECTS 
The Texas Board of Architectural Examiners proposes amend-
ments to §3.22, concerning Registration by Reciprocal Trans-
fer; §3.43, concerning Reexamination; §3.69, concerning Con-
tinuing Education Requirements; §3.144, concerning Dishonest 
Practice; §3.232, concerning Board Responsibilities and pro-
poses new §3.29, concerning Credit for Military Service and pro-
poses the repeal of §3.147, concerning Professional Services 
Procurement Act. 

The proposed amendment to §3.22 and new §3.29 implement 
Chapter 55, Texas Occupations Code, which requires regulatory 
boards to adopt rules giving priority to the processing of applica-
tions for reciprocal licensure to spouses of military personnel and 
requires regulatory boards to give military service members and 
veterans credit for military education, training and experience to-
ward the education and experience prerequisites for licensure. 

The proposed amendment to §3.43 allows the board to grant ex-
tensions to the 5-year deadline for passing all parts of the land-
scape architecture registration examination. The amendment 
would allow one or more extensions for a serious medical condi-
tion and for active duty service in the United States military. The 
extension would be for the full period of the medical condition or 
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active duty service. Currently, the rule allows one 6-month ex-
tension for the birth or adoption of a child. 

The proposed amendment to §3.69 waives the continuing ed-
ucation requirement for initially registered and reinstated land-
scape architects through the end of the calendar year of initial 
registration or reinstatement. The proposed amendment would 
aid in the implementation of a recently adopted modified contin-
uing education reporting schedule which requires reporting on 
compliance over the course of the previous calendar year. A 
landscape architect who renews registration after the initial pe-
riod of registration or after reinstatement of registration may not 
have been registered during much or any of the preceding calen-
dar year and therefore would not have been fulfilling continuing 
education requirements during that calendar year. 

The proposed amendments to §3.144 define the term "intent" 
for purposes of prohibitions upon acting or refraining to act with 
the intent to defraud, mislead or create a misleading impres-
sion. The term "intent" is defined as engaging in conduct of 
a nature which demonstrates a conscious objective or desire 
to engage in the conduct or to bring about the reasonable re-
sult of the conduct. The definition of the term is derived from 
Chapter 6 of the Texas Penal Code which defines culpable men-
tal states for purposes of describing criminal responsibility. The 
proposed amendments also modifies a provision which prohibits 
landscape architects from giving a good or service of signifi-
cant value to a governmental entity in response to a request for 
proposals, a request for qualifications or otherwise during the 
process for selecting a landscape architect. The amendment 
would define the term "significant value" for purposes of the pro-
hibition as a level or amount of value adequate to affect the pro-
curement process or to create the appearance of obligation or 
bias to select the landscape architect who provided the good or 
service. 

The board proposes the repeal of §3.147 because the qualifica-
tion-based selection process applicable to architects in the Pro-
fessional Services Procurement Act does not apply to landscape 
architects. 

The proposed amendments to §3.232 update the table of rec-
ommended sanctions to specify penalties for listed violations of 
laws enforced by the board, to clarify the description of the viola-
tions, to list offenses which had not previously been listed on the 
table, and to correct cross-references to rules listed in the table. 

Scott Gibson, General Counsel, Texas Board of Architectural Ex-
aminers, has determined that for the first five-year period the 
proposed rules are in effect, there will be no significant fiscal im-
pact upon state government and no fiscal impact on local gov-
ernment. 

Mr. Gibson also has determined that for the first five-year period 
the proposed rules are in effect the public benefit expected as a 
result of proposing the rules is to provide an expedited process 
for military personnel, military veterans, and the spouses of mil-
itary personnel to become registered as landscape architects. 
The public benefit that will derive from the rules includes the al-
leviation of the 5-year "rolling clock" rule as it applies to those 
who are on active duty in the military and those who have seri-
ous medical conditions. The public will also benefit from greater 
clarity in the rules relating to continuing education requirements, 
the ban upon dishonest practices, the application of the Profes-
sional Services Procurement Act, and the table of recommended 
sanctions for violations of the laws relating to the practice of land-
scape architecture. 

The proposed rules will have no adverse impact upon those who 
are required to comply with them. The proposed new rule and 
the amendments to the pre-existing rules will have no negative 
fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are 
required. 

Comments may be submitted to Scott Gibson, General Counsel, 
Texas Board of Architectural Examiners, P.O. Box 12337, Austin, 
Texas 78711-2337. 

SUBCHAPTER B. ELIGIBILITY FOR 
REGISTRATION 
22 TAC §3.22, §3.29 
The amendments and new rule are proposed pursuant to 
§1051.202, Texas Occupations Code, which provides the Texas 
Board of Architectural Examiners with authority to promulgate 
rules to implement chapter 1051, Texas Occupations Code. The 
amendment to §3.22 and new §3.29 are proposed pursuant to 
§55.006 and §55.007, Texas Occupations Code, which require 
state agencies to adopt rules to implement provisions relating 
to the reciprocal licensure of military spouses and the licensure 
of military personnel and veterans. 

No other statutes, articles or codes are affected by the proposal. 

§3.22. Registration by Reciprocal Transfer. 
(a) A person may apply for landscape architectural registra-

tion by reciprocal transfer if the person holds a landscape architectural 
registration that is active and in good standing in another jurisdiction 
and the other jurisdiction: 

(1) has licensing or registration requirements substantially 
equivalent to Texas registration requirements; or 

(2) has entered into a reciprocity agreement with the Board 
that has been approved by the Governor of Texas. 

(b) In order to obtain landscape architectural registration by 
reciprocal transfer, an Applicant must demonstrate the following: 

(1) the Applicant has: 

(A) successfully completed the Landscape Architect 
Registration Examination (LARE) or another landscape architectural 
registration examination which the Council of Landscape Architec-
tural Registration Boards (CLARB) has approved as conforming to 
CLARB's examination standards or as being acceptable in lieu of the 
LARE; and 

(B) acquired at least two (2) years of acceptable land-
scape architectural experience following registration in another juris-
diction; or 

(2) the Applicant currently holds a Council Certificate from 
CLARB that is in good standing. 

(c) Pursuant to §55.005, Texas Occupations Code, the Board 
shall expedite the processing of an application for architectural regis-
tration by reciprocal transfer, if the Applicant is a military spouse, and 
shall give priority to the applications of military spouses over other Ap-
plicants. 

(d) [(c)] An Applicant for landscape architectural registration 
by reciprocal transfer must remit the required registration fee to the 
Board within sixty (60) days after the date of the tentative approval 
letter sent to the Applicant by the Board. 

§3.29. Credit for Military Service. 
(a) Definitions. 
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(1) "Military service member" means a person who is cur-
rently serving in the armed forces of the United States, in a reserve 
component of the armed forces of the United States, including the Na-
tional Guard, or in the state military service of any state. 

(2) "Military veteran" means a person who has served in 
the Army, Navy, Air Force, Marine Corps, or Coast Guard of the United 
States, or in an auxiliary service of one of those branches of the armed 
forces. 

(b) Registration eligibility requirements for applicants with 
military experience. 

(1) Verified military service, training, or education will be 
credited toward the registration requirements, other than an examina-
tion requirement, of an Applicant who is a military service member or 
a military veteran. 

(2) This subsection does not apply if the Applicant holds 
a restricted registration issued by another jurisdiction or has an unac-
ceptable criminal history. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404257 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

♦ ♦ ♦ 

SUBCHAPTER C. EXAMINATION 
22 TAC §3.43 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. 

No other statutes, articles or codes are affected by the proposal. 

§3.43. Reexamination. 

(a) A Candidate's passing grade for any section of the exami-
nation is valid for five (5) years. Each Candidate must pass all sections 
of the examination within five (5) years after the date the Candidate 
passes a section of the examination. A Candidate who does not pass all 
sections of the examination within five (5) years after passing a section 
of the examination will forfeit credit for the section of the examination 
passed and must pass that section of the examination again. 

(b) The Board may grant extensions [one extension] to the 
5-year period for completion of the examination if the [a] Candidate 
is unable to pass all sections of the examination within that period for 
the following reasons: 

(1) The Candidate gave birth to, or adopted a child 
[because of the adoption or birth of a child] within that 5-year period; 
[.] 

(2) The Candidate developed a serious medical condition 
within that 5-year period; or 

(3) The Candidate commenced active duty service as a 
member of the United States military within that 5-year period. 

(c) [A] Candidate may receive an [request one] extension of 
up to 6 months for the birth or adoption of a child by filing a written 
application with the Board together with any corroborating evidence 
immediately after the Candidate learns of the impending adoption or 
birth. A Candidate may receive an extension for the period of the seri-
ous medical condition or for the period of active duty military service 
by filing a written application with the Board together with corrobo-
rating evidence immediately after the Candidate learns of the medical 
condition or the commencement of active duty military service. A Can-
didate shall immediately notify the Board in writing when the medical 
condition is resolved or active duty military service ends. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404258 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

SUBCHAPTER D. CERTIFICATION AND 
ANNUAL REGISTRATION 
22 TAC §3.69 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. The amendments to §3.69 
are proposed pursuant to §1051.356, Texas Occupations Code, 
which requires the board to administer continuing education pro-
grams for its certificate holders. 

No other statutes, articles or codes are affected by the proposal. 

§3.69. Continuing Education Requirements. 
(a) Each Landscape Architect shall complete a minimum of 

12 continuing education program hours (CEPH) in topics pertinent to 
the public welfare, contributing to environmental and economic sus-
tainability, promoting public health and well-being, encouraging com-
munity building and stewardship, offering aesthetic and creative ex-
periences and enabling people and communities to function more ef-
fectively. These topics may include the following health and safety 
categories: 

(1) legal: laws, codes, zoning, regulations, standards, life-
safety, accessibility, ethics, insurance to protect owners and public. 

(2) technical: surveying, grading, drainage, site layout, se-
lection and placement of trees and plants. 

(3) environmental: sustainability, natural resources, natu-
ral hazards, design of surfaces and selection and placement of trees 
and plants appropriate to environmental conditions. 

(4) occupant comfort: air quality, water quality, lighting, 
acoustics, ergonomics. 

PROPOSED RULES September 19, 2014 39 TexReg 7511 



(5) materials and methods: building systems, products. 

(6) preservations: historic, reuse, adaptation. 

(7) pre-design: land use analysis, programming, site selec-
tion, site and soils analysis. 

(8) design: urban planning, master planning, site design, 
interiors, safety and security measures. 

(9) construction documents: drawings, specifications, de-
livery methods. 

(10) construction administration: contract, bidding, con-
tract negotiations. 

(b) Each Landscape Architect shall complete the minimum 
mandatory CEPH during the last full calendar year immediately 
preceding the date the Landscape Architect renews the Landscape 
Architect's certificate of registration. Of the 12 minimum mandatory 
CEPH, each Landscape Architect shall complete a minimum of one 
CEPH in barrier-free design and at least one CEPH in the study of 
Sustainable or Energy-Efficient design. One CEPH equals a minimum 
of 50 minutes of actual course time. No credit shall be awarded 
for introductory remarks, meals, breaks, or business/administration 
matters related to courses of study. 

(c) Landscape Architects shall complete a minimum of eight 
CEPH in structured course study. No credit shall be awarded for the 
same structured course for which the Landscape Architect has claimed 
credit during the preceding three years except for the Texas Accessibil-
ity Academy or another similar course offered by the Texas Department 
of Licensing and Regulation (TDLR). 

(d) Landscape Architects may complete a maximum of four 
CEPH in self-directed study. Self-directed study must utilize articles, 
monographs, or other study materials that the Landscape Architect has 
not previously utilized for self-directed study. 

(e) The Board has final authority to determine whether to 
award or deny credit claimed by a Landscape Architect for continuing 
education activities. The following types of activities may qualify to 
fulfill continuing education program requirements: 

(1) Attendance at courses dealing with technical landscape 
architectural subjects related to the Landscape Architect's profession, 
ethical business practices, or new technology; 

(2) Teaching landscape architectural courses and time 
spent in preparation for such teaching: 

(A) a maximum of three CEPH may be claimed per 
class hour spent teaching landscape architectural courses; 

(B) a Landscape Architect may not claim credit for 
teaching the same course more than once; and 

(C) college or university faculty may not claim credit 
for teaching. 

(3) Hours spent in professional service to the general pub-
lic which draws upon the Landscape Architect's professional exper-
tise, such as serving on planning commissions, building code advisory 
boards, urban renewal boards, or code study committees; 

(4) Hours spent in landscape architectural research which 
is published or formally presented to the profession or public; 

(5) Hours spent in landscape architectural self-directed 
study programs such as those organized, sponsored, or approved by the 
American Society of Landscape Architects, the Council of Landscape 
Architectural Registration Boards, or similar organizations acceptable 
to the Board; 

(6) College or university credit courses on landscape archi-
tectural subjects or ethical business practices; each semester credit hour 
shall equal one CEPH; each quarter credit hour shall equal one CEPH; 

(7) One CEPH may be claimed for attendance at one full-
day session of a meeting of the Texas Board of Architectural Examin-
ers. 

(f) A Landscape Architect may be exempt from continuing ed-
ucation requirements for any of the following reasons: 

(1) A Landscape Architect shall be exempt upon initial 
registration and upon reinstatement of registration through December 
31st of the calendar year of his/her initial or reinstated registration [for 
his/her initial registration period]; 

(2) An inactive or emeritus Landscape Architect shall be 
exempt for any registration period during which the Landscape Archi-
tect's registration is in inactive or emeritus status, but all continuing 
education credits for each period of inactive or emeritus registration 
shall be completed before the Landscape Architect's registration may 
be returned to active status; 

(3) A Landscape Architect who is not a full-time member 
of the Armed Forces shall be exempt for any registration period dur-
ing which the Landscape Architect serves on active duty in the Armed 
Forces of the United States for a period of time exceeding 90 consec-
utive days; 

(4) A Landscape Architect who has an active registration in 
another jurisdiction that has registration requirements which are sub-
stantially equivalent to Texas registration requirements and that has a 
mandatory continuing education program shall be exempt from manda-
tory continuing education program requirements in Texas for any regis-
tration period during which the Landscape Architect satisfies such other 
jurisdiction's continuing education program requirements, except with 
regard to the requirement in Texas that each Landscape Architect com-
plete one CEPH related to Sustainable or Energy-Efficient design; or 

(5) A Landscape Architect who is, as of September 1, 1999, 
a full-time faculty member or other permanent employee of an institu-
tion of higher education, as defined in §61.003, Education Code, and 
who in such position is engaged in teaching landscape architecture. 

(g) When renewing his/her annual registration, each Land-
scape Architect shall attest to the Landscape Architect's fulfillment of 
the mandatory continuing education program requirements during the 
immediately preceding calendar year. 

(1) Each Landscape Architect shall maintain a detailed 
record of the Landscape Architect's continuing education activities. 
Each Landscape Architect shall retain proof of fulfillment of the 
mandatory continuing education program requirements and shall retain 
the annual record of continuing education activities required by this 
subsection for a period of five years after the end of the registration 
period for which credit is claimed. 

(2) Upon written request, the Board may require a Land-
scape Architect to produce documentation to prove that the Landscape 
Architect has complied with the mandatory continuing education pro-
gram requirements. If acceptable documentation is not provided within 
30 days of request, claimed credit may be disallowed. The Landscape 
Architect shall have 60 calendar days after notification of disallowance 
of credit to substantiate the original claim or earn other CEPH credit 
to fulfill the minimum requirements. Such credit shall not be counted 
again for another registration period. 

(3) If a Landscape Architect is registered to practice more 
than one of the professions regulated by the Board and the Landscape 
Architect completes a continuing education activity that is directly re-
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lated to more than one of those professions, the Landscape Architect 
may submit that activity for credit for all of the professions to which 
it relates. The Landscape Architect must maintain a separate detailed 
record of continuing education activities for each profession. 

(4) A Landscape Architect may receive credit for up to 24 
CEPH earned during any single registration period. A maximum of 12 
CEPH that is not used to satisfy the continuing education requirements 
for a registration period may be carried forward to satisfy the continu-
ing education requirements for the next registration period. 

(h) Providing false information to the Board, failure to fulfill 
the annual continuing education program requirements, and failure to 
respond to, and comply with, audit and verification requests may result 
in disciplinary action by the Board. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404259 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

♦ ♦ ♦ 

SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §3.144 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. The amendments to §3.144 
are proposed pursuant to §1051.208, Texas Occupations Code, 
which requires the board to adopt standards of conduct for its 
certificate holders. 

No other statutes, articles or codes are affected by the proposal. 

§3.144. Dishonest Practice. 

(a) A Landscape Architect may not directly or indirectly per-
form an act, omit an act or allow an omission, make an assertion, or 
otherwise engage in a practice with the intent to: 

(1) defraud; 

(2) deceive; or 

(3) create a misleading impression. 

(b) A Landscape Architect may not advertise in a manner 
which is false, misleading, or deceptive. 

(c) A Landscape Architect may not directly or indirectly so-
licit, offer, give, or receive anything or any service of significant value 
as an inducement or reward to secure any specific publicly funded land-
scape architectural work. A Landscape Architect may not give land-
scape architectural plans, design services, pre-bond referendum ser-
vices, or any other goods or services of significant value to a govern-
mental entity in response to a request for qualifications, a request for 
proposals, or otherwise during the process to select a Landscape Archi-
tect to render publicly funded landscape architectural work. The term 
"significant value" is defined to mean any act, article, money, or other 

material consideration which is of such value or proportion that its of-
fer or acceptance would affect the governmental entity's selection of a 
Landscape Architect or would create the appearance of an obligation 
or bias on the part of the governmental entity to select the Landscape 
Architect to perform the landscape architectural work. 

(d) For purposes of this section, a Landscape Architect's con-
duct is intentional, or with intent, if the nature of the conduct or a rea-
sonable result of the conduct demonstrates a conscious objective or 
desire to engage in the conduct or cause the result. A Landscape Ar-
chitect's intent or knowledge may be established by circumstantial ev-
idence. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404260 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

22 TAC §3.147 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Board of Architectural Examiners or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal is proposed pursuant to §1051.202, Texas Occupa-
tions Code, which provides the Texas Board of Architectural Ex-
aminers with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. The repeal of §3.147 is 
proposed pursuant to §2254.004, Texas Government Code, the 
Professional Services Procurement Act, which is limited in its 
application to architectural, engineering and land surveying ser-
vices but not landscape architecture. 

No other statutes, articles or codes are affected by the proposal. 

§3.147. Professional Services Procurement Act. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404261 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

♦ ♦ ♦ 

SUBCHAPTER K. HEARINGS--CONTESTED 
CASES 
22 TAC §3.232 
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The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architec-
tural Examiners with authority to promulgate rules to implement 
chapter 1051, Texas Occupations Code. The amendments to 
§3.232 are proposed pursuant to §1051.252(a), Texas Occupa-
tions Code, which requires the board to establish a comprehen-
sive procedure for adjudicating complaints, including sanctions. 

No other statutes, articles or codes are affected by the proposal. 

§3.232. Board Responsibilities. 
(a) The Board shall investigate Contested Case matters and at-

tempt to resolve Contested Cases informally as provided in Subchap-
ter I of this chapter (relating to Disciplinary Action) [of the Rules and 
Regulations of the Board]. However, if a Contested Case is not settled 
informally pursuant to Subchapter I of this chapter, it shall be referred 
to SOAH for a formal hearing to determine whether there has been a 
violation of any of the statutory provisions or rules enforced by the 
Board. 

(b) A formal hearing shall be conducted in accordance with 
the Rules of Procedure of SOAH. 

(c) After a formal hearing of a Contested Case, the SOAH ad-
ministrative law judge who conducted the formal hearing shall prepare 
a proposal for decision and submit it to the Board so that the Board may 
render a final decision with regard to the Contested Case. The proposal 
for decision shall include findings of fact and conclusions of law. 

(d) Any party of record in a Contested Case who is adversely 
affected by the proposal for decision may file exceptions and briefs 
within 20 days after the date of service of the proposal for decision. 
Replies to exceptions and briefs may be filed within 15 days after the 
date for the filing of exceptions and briefs. Exceptions, briefs, and 
replies shall be filed with the Board and copies shall be served on the 
administrative law judge and on all other parties in the same manner as 
for serving other documents in a Contested Case. 

(e) Any party of record in a Contested Case may request an 
oral hearing before the Board. A request for an oral hearing shall be 
filed with the Board and copies shall be served on the administrative 
law judge and on all other parties in the same manner as for serving 
other documents in a Contested Case. The Board, in its sole discretion, 
shall determine whether to grant or deny a request for an oral hearing. 
If a request for an oral hearing is granted, each party of record shall be 
allotted 30 minutes to make an oral presentation to the Board. 

(f) Upon the expiration of the time provided for the filing of 
exceptions and briefs or, if exceptions and briefs are filed, upon the 
10th day following the time provided for the filing of replies to excep-
tions and briefs, the Board may render a decision to finally resolve a 
Contested Case. The Board may change a finding of fact or conclusion 
of law made by an administrative law judge or may vacate or modify 
an order issued by an administrative law judge only if the Board deter-
mines: 

(1) that the administrative law judge did not properly ap-
ply or interpret applicable law, agency rules, written policies, or prior 
administrative decisions; 

(2) that a prior administrative decision on which the admin-
istrative law judge relied is incorrect or should be changed; or 

(3) that a technical error in a finding of fact should be 
changed. 

(g) If the Board makes a change to a finding of fact or conclu-
sion of law or vacates or modifies an order pursuant to subsection (f) 
of this section, the Board must state in writing the specific reason and 
the legal basis for the change. 

(h) The Board shall issue a written order regarding the Board's 
decision to finally resolve a Contested Case that is not settled infor-
mally. The written order shall include findings of fact and conclusions 
of law that are based on the official record of the Contested Case. The 
written order may adopt by reference the findings of fact and conclu-
sions of law made by an administrative law judge and included in the 
proposal for decision submitted to the Board. 

(i) Motions for rehearing and appeals may be filed and judicial 
review of final decisions of the Board may be sought pursuant to the 
Administrative Procedure Act. The party who appeals a final decision 
in a Contested Case shall be responsible for the cost of the preparation 
of the original or a certified copy of the record of the agency proceeding 
that is required to be sent to the reviewing court. 

(j) The Board and the administrative law judge who presides 
over the formal hearing in a Contested Case shall refer to the following 
guidelines to determine the appropriate penalty for a violation of any 
of the statutory provisions or rules enforced by the Board: 
Figure: 22 TAC §3.232(j) 

(k) The penalty for a violation of any of the statutory provi-
sions or rules enforced by the Board may vary from the penalty recom-
mended in subsection (j) of this section if justified by the circumstances 
of the matter or the disciplinary history of the respondent. 

(l) For any violation where revocation is recommended as an 
appropriate penalty for the violation, refusing to renew the respondent's 
certificate of registration also shall be an appropriate penalty for the 
violation. 

(m) If the Board or the administrative law judge determines 
that an administrative penalty is the appropriate sanction for a violation, 
the guidelines described in §3.177 shall be applied to determine the 
amount of the administrative penalty. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404262 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

CHAPTER 5. REGISTERED INTERIOR 
DESIGNERS 
The Texas Board of Architectural Examiners proposes amend-
ments to §5.32, concerning Registration by Reciprocal Transfer; 
§5.53,concering Reexamination; §5.79, concerning Continuing 
Education Requirements; §5.154, concerning Dishonest Prac-
tice; §5.242, concerning Board Responsibilities and proposes 
new §5.39, concerning Credit for Military Service 

The proposed amendments to §5.32 and new §5.39 implement 
Chapter 55, Texas Occupations Code, which requires regulatory 
boards to adopt rules giving priority to the processing of applica-
tions for reciprocal licensure to spouses of military personnel and 
requires regulatory boards to give military service members and 
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veterans credit for military education, training and experience to-
ward the education and experience prerequisites for licensure. 

The proposed amendments to §5.53 allows the board to grant 
extensions to the 5-year deadline for passing all parts of the 
NCIDQ examination. The amendment would allow one or more 
extensions for a serious medical condition and for active duty 
service in the United States military. The extension would be 
for the full period of the medical condition or active duty service. 
Currently, the rule allows one 6-month extension for the birth or 
adoption of a child. 

The proposed amendments to §5.79 waives the continuing ed-
ucation requirement for initially registered and reinstated regis-
tered interior designers through the calendar year of initial reg-
istration or reinstatement. The proposed amendment would aid 
in the implementation of a recently adopted modified continuing 
education reporting schedule which requires reporting on com-
pliance over the course of the previous calendar year. A reg-
istered interior designer who renews registration after the initial 
period of registration or after reinstatement of registration may 
not have been registered during much or any of the preceding 
calendar year and therefore would not have been fulfilling con-
tinuing education requirements during that calendar year. 

The proposed amendments to §5.154 define the term "intent" 
for purposes of prohibitions upon acting or refraining to act with 
the intent to defraud, mislead or create a misleading impres-
sion. The term "intent" is defined as engaging in conduct of a 
nature which demonstrates a conscious objective or desire to 
engage in the conduct or to bring about the reasonable result 
of the conduct. The definition of the term is derived from Chap-
ter 6 of the Texas Penal Code which defines culpable mental 
states for purposes of describing criminal responsibility. The 
proposed amendment also defines the term "significant value" 
for purposes of a prohibition on giving goods or services of sig-
nificant value to a governmental entity during the governmental 
entity's process to procure interior design services. The term 
"significant value" is defined as such value as to affect the pro-
curement process or create the appearance of obligation or bias 
to select the registered interior designer who provided the good 
or service. 

The proposed amendments to §5.242 update the table of rec-
ommended sanctions to specify penalties for listed violations of 
laws enforced by the board, to clarify the description of the viola-
tions, to list offenses which had not previously been listed on the 
table, and to correct cross-references to rules listed in the table. 

Scott Gibson, General Counsel, Texas Board of Architectural Ex-
aminers, has determined that for the first five-year period the 
rules are in effect, the proposal will have no significant fiscal im-
pact upon state government and no fiscal impact on local gov-
ernment. 

Mr. Gibson also has determined that for the first five-year period 
the rules are in effect the public benefit expected as a result of 
the proposal, is to provide an expedited process for military per-
sonnel, military veterans, and the spouses of military personnel 
to become registered interior designers. The public benefit that 
will derive from the rules includes the alleviation of the 5-year 
"rolling clock" rule as it applies to those who are on active duty 
in the military and those who have serious medical conditions. 
The public will also benefit from greater clarity in the rules re-
lating to continuing education requirements, the ban upon dis-
honest practices, and the table of recommended sanctions for 

violations of the laws relating to the practice of registered inte-
rior designers. 

The proposed rules will have no adverse impact upon those who 
are required to comply with them. The proposed new rule and 
the amendments to the pre-existing rules will have no negative 
fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are 
required. 

Comments may be submitted to Scott Gibson, General Counsel, 
Texas Board of Architectural Examiners, P.O. Box 12337, Austin, 
Texas 78711-2337. 

SUBCHAPTER B. ELIGIBILITY FOR 
REGISTRATION 
22 TAC §5.32, §5.39 
The amendments and new rule are proposed pursuant to 
§1051.202, Texas Occupations Code, which provides the Texas 
Board of Architectural Examiners with authority to promulgate 
rules to implement chapter 1051, Texas Occupations Code. The 
amendment to §5.32 and new §5.39 are proposed pursuant to 
§55.006 and §55.007, Texas Occupations Code, which require 
state agencies to adopt rules to implement provisions relating 
to the reciprocal licensure of military spouses and the licensure 
of military personnel and veterans. 

No other statutes, articles or codes are affected by the proposal. 

§5.32. Registration by Reciprocal Transfer. 

(a) A person may apply for Interior Design registration by re-
ciprocal transfer if the person holds an interior design registration that 
is active and in good standing in another jurisdiction and the other ju-
risdiction: 

(1) has licensing or registration requirements substantially 
equivalent to Texas registration requirements; or 

(2) has entered into a reciprocity agreement with the Board 
that has been approved by the Governor of Texas. 

(b) In order to obtain Interior Design registration by reciprocal 
transfer, an Applicant must demonstrate that the Applicant has: 

(1) successfully completed the NCIDQ examination or 
another Interior Design registration examination which the National 
Council for Interior Design Qualification (NCIDQ) has approved as 
conforming to NCIDQ's examination standards or as being acceptable 
in lieu of the NCIDQ examination; and 

(2) acquired at least two years of acceptable Interior Design 
experience following registration in another jurisdiction. 

(c) Pursuant to §55.005, Texas Occupations Code, the Board 
shall expedite the processing of an application for Interior Design reg-
istration by reciprocal transfer, if the Applicant is a military spouse, and 
shall give priority to the applications of military spouses over other Ap-
plicants. 

(d) [(c)] An Applicant for Interior Design registration by re-
ciprocal transfer must remit the required registration fee to the Board 
within 60 days after the date of the tentative approval letter sent to the 
Applicant by the Board. 

§5.39. Credit for Military Service. 

(a) Definitions. 

(1) "Military service member" means a person who is cur-
rently serving in the armed forces of the United States, in a reserve 
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component of the armed forces of the United States, including the Na-
tional Guard, or in the state military service of any state. 

(2) "Military veteran" means a person who has served in 
the Army, Navy, Air Force, Marine Corps, or Coast Guard of the United 
States, or in an auxiliary service of one of those branches of the armed 
forces. 

(b) Registration eligibility requirements for applicants with 
military experience. 

(1) Verified military service, training, or education will be 
credited toward the registration requirements, other than an examina-
tion requirement, of an Applicant who is a military service member or 
a military veteran. 

(2) This subsection does not apply if the Applicant holds 
a restricted registration issued by another jurisdiction or has an unac-
ceptable criminal history. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404263 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

♦ ♦ ♦ 

SUBCHAPTER C. EXAMINATION 
22 TAC §5.53 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. 

No other statutes, articles or codes are affected by the proposal. 

§5.53. Reexamination. 

(a) A Candidate's passing grade for any section of the exami-
nation is valid for five (5) years. Each Candidate must pass all sections 
of the examination within five (5) years after the date the Candidate 
passes a section of the examination. A Candidate who does not pass all 
sections of the examination within five (5) years after passing a section 
of the examination will forfeit credit for the section of the examination 
passed and must pass that section of the examination again. 

(b) The Board may grant extensions [one extension] to the 
5-year period for completion of the examination if the [a] Candidate 
is unable to pass all sections of the examination within that period for 
the following reasons: 

(1) The Candidate gave birth to, or adopted a child 
[because of the adoption or birth of a child] within that 5-year period; 
[.] 

(2) The Candidate developed a serious medical condition 
within that 5-year period; or 

(3) The Candidate commenced active duty service as a 
member of the United States military within that 5-year period. 

(c) [A] Candidate may receive an [request one] extension of 
up to 6 months for the birth or adoption of a child by filing a written 
application with the Board together with any corroborating evidence 
immediately after the Candidate learns of the impending adoption or 
birth. A Candidate may receive an extension for the period of the seri-
ous medical condition or for the period of active duty military service 
by filing a written application with the Board together with corrobo-
rating evidence immediately after the Candidate learns of the medical 
condition or the commencement of active duty military service. A Can-
didate shall immediately notify the Board in writing when the medical 
condition is resolved or active duty military service ends. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404264 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

SUBCHAPTER D. CERTIFICATION AND 
ANNUAL REGISTRATION 
22 TAC §5.79 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. The amendments to §5.79 
are proposed pursuant to §1051.356, Texas Occupations Code, 
which requires the board to administer continuing education pro-
grams for its certificate holders. 

No other statutes, articles or codes are affected by the proposal. 

§5.79. Continuing Education Requirements. 

(a) Each Registered Interior Designer shall complete a mini-
mum of 12 continuing education program hours (CEPH) in topics perti-
nent to the public welfare, contributing to environmental and economic 
sustainability, promoting public health and well-being, encouraging 
community building and stewardship, offering aesthetic and creative 
experiences and enabling people and communities to function more 
effectively. These topics may include the following health and safety 
categories: 

(1) legal: laws, codes, zoning, regulations, standards, life-
safety, accessibility, ethics, insurance to protect owners and public. 

(2) technical: structural, mechanical, electrical, communi-
cations, fire protection, controls. 

(3) environmental: energy efficiency, sustainability, natu-
ral resources, natural hazards, hazardous materials, weatherproofing, 
insulation. 

(4) occupant comfort: air quality, lighting, acoustics, er-
gonomics. 

(5) materials and methods: building systems, products, fin-
ishes, furnishings, equipment. 
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(6) preservations: historic, reuse, adaptation. 

(7) pre-design: programming, project analysis, survey of 
existing conditions, including the materials and configuration of the 
interior space of a project. 

(8) design: interior building design, interior specifications, 
accessibility, safety, and security measures. 

(9) Construction Documents: drawings, specifications and 
other materials within the definition of the term "Construction Docu-
ment". 

(10) construction administration: contract, bidding, and 
contract negotiations. 

(b) Each Registered Interior Designer shall complete the min-
imum mandatory CEPH during the last full calendar year immediately 
preceding the date the Registered Interior Designer renews the Regis-
tered Interior Designer's certificate of registration. Of the 12 minimum 
mandatory CEPH, each Registered Interior Designer shall complete a 
minimum of one CEPH in barrier-free design and at least one CEPH in 
the study of Sustainable or Energy-Efficient design. One CEPH equals 
a minimum of 50 minutes of actual course time. No credit shall be 
awarded for introductory remarks, meals, breaks, or business/adminis-
tration matters related to courses of study. 

(c) Registered Interior Designers shall complete a minimum of 
eight CEPH in structured course study. No credit shall be awarded for 
the same structured course for which the Registered Interior Designer 
has claimed credit during the preceding three years except for the Texas 
Accessibility Academy or another similar course offered by the Texas 
Department of Licensing and Regulation (TDLR). 

(d) Registered Interior Designers may complete a maximum 
of four CEPH in self-directed study. Self-directed study must utilize 
articles, monographs, or other study materials that the Registered Inte-
rior Designer has not previously utilized for self-directed study. 

(e) The Board has final authority to determine whether to 
award or deny credit claimed by a Registered Interior Designer for 
continuing education activities. The following types of activities may 
qualify to fulfill continuing education program requirements: 

(1) Attendance at courses dealing with technical Interior 
Design subjects related to the Registered Interior Designer's profession, 
ethical business practices, or new technology; 

(2) Teaching Interior Design courses and time spent in 
preparation for such teaching: 

(A) a maximum of four CEPH may be claimed per class 
hour spent teaching Interior Design courses; 

(B) a Registered Interior Designer may not claim credit 
for teaching the same course more than once; and 

(C) college or university faculty may not claim credit 
for teaching. 

(3) Hours spent in professional service to the general pub-
lic which draws upon the Registered Interior Designer's professional 
expertise, such as serving on planning commissions, building code ad-
visory boards, urban renewal boards, or code study committees; 

(4) Hours spent in Interior Design research which is pub-
lished or formally presented to the profession or public; 

(5) Hours spent in Interior Design self-directed study pro-
grams such as those organized, sponsored, or approved by the Amer-
ican Society of Interior Design, the International Interior Design As-

sociation, the National Council for Interior Design Education and Re-
search, or similar organizations acceptable to the Board; 

(6) College or university credit courses on Interior Design 
subjects or ethical business practices; each semester credit hour shall 
equal one CEPH; each quarter credit hour shall equal one; 

(7) One CEPH may be claimed for attendance at one full-
day session of a meeting of the Texas Board of Architectural Examin-
ers. 

(f) A Registered Interior Designer may be exempt from con-
tinuing education requirements for any of the following reasons: 

(1) A Registered Interior Designer shall be exempt upon 
initial registration and upon reinstatement of registration through De-
cember 31st of the calendar year of his/her initial or reinstated regis-
tration [for his/her initial registration period]; 

(2) An inactive or emeritus Registered Interior Designer 
shall be exempt for any registration period during which the Registered 
Interior Designer's registration is in inactive or emeritus status, but all 
continuing education credits for each period of inactive or emeritus reg-
istration shall be completed before the Registered Interior Designer's 
registration may be returned to active status; 

(3) A Registered Interior Designer who is not a full-time 
member of the Armed Forces shall be exempt for any registration pe-
riod during which the Registered Interior Designer serves on active 
duty in the Armed Forces of the United States for a period of time ex-
ceeding 90 consecutive days; 

(4) A Registered Interior Designer who has an active 
registration in another jurisdiction that has registration requirements 
which are substantially equivalent to Texas registration requirements 
and that has a mandatory continuing education program shall be 
exempt from mandatory continuing education program requirements 
in Texas for any registration period during which the Registered Inte-
rior Designer satisfies such other jurisdiction's continuing education 
program requirements, except with regard to the requirement in Texas 
that each Registered Interior Designer complete one CEPH related to 
Sustainable or Energy-Efficient design; or 

(5) A Registered Interior Designer who is, as of September 
1, 1999, a full-time faculty member or other permanent employee of an 
institution of higher education, as defined in §61.003, Education Code, 
and who in such position is engaged in teaching Interior Design. 

(g) When renewing his/her annual registration, each Regis-
tered Interior Designer shall attest to the Registered Interior Designer's 
fulfillment of the mandatory continuing education program require-
ments during the immediately preceding calendar year. 

(1) Each Registered Interior Designer shall maintain a de-
tailed record of the Registered Interior Designer's continuing education 
activities. Each Registered Interior Designer shall retain proof of ful-
fillment of the mandatory continuing education program requirements 
and shall retain the annual record of continuing education activities re-
quired by this subsection for a period of five years after the end of the 
registration period for which credit is claimed. 

(2) Upon written request, the Board may require a Regis-
tered Interior Designer to produce documentation to prove that the Reg-
istered Interior Designer has complied with the mandatory continuing 
education program requirements. If acceptable documentation is not 
provided within 30 days of request, claimed credit may be disallowed. 
The Registered Interior Designer shall have 60 calendar days after no-
tification of disallowance of credit to substantiate the original claim 
or earn other CEPH credit to fulfill the minimum requirements. Such 
credit shall not be counted again for another registration period. 
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(3) If a Registered Interior Designer is registered to prac-
tice more than one of the professions regulated by the Board and the 
Registered Interior Designer completes a continuing education activity 
that is directly related to more than one of those professions, the Regis-
tered Interior Designer may submit that activity for credit for all of the 
professions to which it relates. The Registered Interior Designer must 
maintain a separate detailed record of continuing education activities 
for each profession. 

(4) A Registered Interior Designer may receive credit for 
up to 24 CEPH earned during any single registration period. A maxi-
mum of 12 CEPH that is not used to satisfy the continuing education 
requirements for a registration period may be carried forward to satisfy 
the continuing education requirements for the next registration period. 

(h) Providing false information to the Board, failure to fulfill 
the annual continuing education program requirements, and failure to 
respond to, and comply with, audit and verification requests may result 
in disciplinary action by the Board. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404265 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

♦ ♦ ♦ 

SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §5.154 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architectural 
Examiners with authority to promulgate rules to implement chap-
ter 1051, Texas Occupations Code. The amendments to §5.154 
are proposed pursuant to §1051.208, Texas Occupations Code, 
which requires the board to adopt standards of conduct for its 
certificate holders. 

No other statutes, articles or codes are affected by the proposal. 

§5.154. Dishonest Practice. 

(a) A Registered Interior Designer may not directly or indi-
rectly perform an act, omit an act or allow an omission, make an asser-
tion, or otherwise engage in a practice with the intent to: 

(1) defraud; 

(2) deceive; or 

(3) create a misleading impression. 

(b) A Registered Interior Designer may not advertise in a man-
ner which is false, misleading, or deceptive. 

(c) A Registered Interior Designer may not directly or indi-
rectly solicit, offer, give, or receive anything or any service of signifi-
cant value as an inducement or reward to secure any specific publicly 
funded Interior Design work. A Registered Interior Designer may not 
give Interior Design plans, design services, pre-bond referendum ser-

vices, or any other goods or services of significant value to a govern-
mental entity in response to a request for qualifications, a request for 
proposals, or otherwise during the process to select a Registered In-
terior Designer to render publicly funded Interior Design work. The 
term "significant value" is defined to mean any act, article, money, or 
other material consideration which is of such value or proportion that 
its offer or acceptance would affect the governmental entity's selection 
of a Registered Interior Designer or would create the appearance of an 
obligation or bias on the part of the governmental entity to select the 
Registered Interior Designer to perform the Interior Design work. 

(d) For purposes of this section, a Registered Interior De-
signer's conduct is intentional, or with intent, if the nature of the 
conduct or a reasonable result of the conduct demonstrates a conscious 
objective or desire to engage in the conduct or cause the result. A Reg-
istered Interior Designer's intent may be established by circumstantial 
evidence. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404266 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

♦ ♦ ♦ 

SUBCHAPTER K. HEARINGS--CONTESTED 
CASES 
22 TAC §5.242 
The amendment is proposed pursuant to §1051.202, Texas Oc-
cupations Code, which provides the Texas Board of Architec-
tural Examiners with authority to promulgate rules to implement 
chapter 1051, Texas Occupations Code. The amendments to 
§5.242 are proposed pursuant to §1051.252(a), Texas Occupa-
tions Code, which requires the board to establish a comprehen-
sive procedure for adjudicating complaints, including sanctions. 

No other statutes, articles or codes are affected by the proposal. 

§5.242. Board Responsibilities. 
(a) The Board shall investigate Contested Case matters and at-

tempt to resolve Contested Cases informally as provided in Subchap-
ter I of this chapter (relating to Disciplinary Action) [of the Rules and 
Regulations of the Board]. However, if a Contested Case is not settled 
informally pursuant to Subchapter I of this chapter, it shall be referred 
to SOAH for a formal hearing to determine whether there has been a 
violation of any of the statutory provisions or rules enforced by the 
Board. 

(b) A formal hearing shall be conducted in accordance with 
the Rules of Procedure of SOAH. 

(c) After a formal hearing of a Contested Case, the SOAH ad-
ministrative law judge who conducted the formal hearing shall prepare 
a proposal for decision and submit it to the Board so that the Board may 
render a final decision with regard to the Contested Case. The proposal 
for decision shall include findings of fact and conclusions of law. 
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(d) Any party of record in a Contested Case who is adversely 
affected by the proposal for decision may file exceptions and briefs 
within 20 days after the date of service of the proposal for decision. 
Replies to exceptions and briefs may be filed within 15 days after the 
date for the filing of exceptions and briefs. Exceptions, briefs, and 
replies shall be filed with the Board and copies shall be served on the 
administrative law judge and on all other parties in the same manner as 
for serving other documents in a Contested Case. 

(e) Any party of record in a Contested Case may request an 
oral hearing before the Board. A request for an oral hearing shall be 
filed with the Board and copies shall be served on the administrative 
law judge and on all other parties in the same manner as for serving 
other documents in a Contested Case. The Board, in its sole discretion, 
shall determine whether to grant or deny a request for an oral hearing. 
If a request for an oral hearing is granted, each party of record shall be 
allotted 30 minutes to make an oral presentation to the Board. 

(f) Upon the expiration of the time provided for the filing of 
exceptions and briefs or, if exceptions and briefs are filed, upon the 
10th day following the time provided for the filing of replies to excep-
tions and briefs, the Board may render a decision to finally resolve a 
Contested Case. The Board may change a finding of fact or conclusion 
of law made by an administrative law judge or may vacate or modify 
an order issued by an administrative law judge only if the Board deter-
mines: 

(1) that the administrative law judge did not properly ap-
ply or interpret applicable law, agency rules, written policies, or prior 
administrative decisions; 

(2) that a prior administrative decision on which the admin-
istrative law judge relied is incorrect or should be changed; or 

(3) that a technical error in a finding of fact should be 
changed. 

(g) If the Board makes a change to a finding of fact or conclu-
sion of law or vacates or modifies an order pursuant to subsection (f) 
of this section, the Board must state in writing the specific reason and 
the legal basis for the change. 

(h) The Board shall issue a written order regarding the Board's 
decision to finally resolve a Contested Case that is not settled infor-
mally. The written order shall include findings of fact and conclusions 
of law that are based on the official record of the Contested Case. The 
written order may adopt by reference the findings of fact and conclu-
sions of law made by an administrative law judge and included in the 
proposal for decision submitted to the Board. 

(i) Motions for rehearing and appeals may be filed and judicial 
review of final decisions of the Board may be sought pursuant to the 
Administrative Procedure Act. The party who appeals a final decision 
in a Contested Case shall be responsible for the cost of the preparation 
of the original or a certified copy of the record of the agency proceeding 
that is required to be sent to the reviewing court. 

(j) The Board and the administrative law judge who presides 
over the formal hearing in a Contested Case shall refer to the following 
guidelines to determine the appropriate penalty for a violation of any 
of the statutory provisions or rules enforced by the Board: 
Figure: 22 TAC §5.242(j) 

(k) The penalty for a violation of any of the statutory provi-
sions or rules enforced by the Board may vary from the penalty recom-
mended in subsection (j) of this section if justified by the circumstances 
of the matter or the disciplinary history of the respondent. 

(l) For any violation where revocation is recommended as an 
appropriate penalty for the violation, refusing to renew the respondent's 

certificate of registration also shall be an appropriate penalty for the 
violation. 

(m) If the Board or the administrative law judge determines 
that an administrative penalty is the appropriate sanction for a viola-
tion, the guidelines described in §5.187 of this title (relating to Admin-
istrative Penalty Schedule) shall be applied to determine the amount of 
the administrative penalty. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404267 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-9040 

PART 8. TEXAS APPRAISER 
LICENSING AND CERTIFICATION 
BOARD 

CHAPTER 153. RULES RELATING TO 
PROVISIONS OF THE TEXAS APPRAISER 
LICENSING AND CERTIFICATION ACT 
22 TAC §153.1 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to 22 TAC §153.1, Definitions. 

The amendments are proposed to correct a reference to the Ap-
praiser Qualifications Board and eliminate a redundant definition 
included elsewhere in state law. 

Kristen Worman, General Counsel, has determined that for the 
first five-year period the proposed amendments are in effect, 
there will be no fiscal implications for the state or for units of local 
government as a result of enforcing or administering the section. 
There is no anticipated significant impact on small businesses, 
micro-businesses or local or state employment as a result of im-
plementing the section. There is no significant anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed amendments. 

Ms. Worman also has determined that for each year of the first 
five years the section as proposed is in effect the public benefit 
anticipated as a result of enforcing the section will be a require-
ment that is easier to understand, apply and process. 

Comments on the proposal may be submitted to Kristen Wor-
man, General Counsel, Texas Appraiser Licensing and Certi-
fication Board, P.O. Box 12188, Austin, Texas 78711-2188 or 
emailed to general.counsel@talcb.texas.gov. The deadline for 
comments is 30 days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1103.151, which authorizes the TALCB to adopt rules relating 
to certificates and licenses, and §1103.152, which authorizes 
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TALCB to prescribe qualifications for appraisers that are con-
sistent with the qualifications established by the AQB. 

The statute affected by these amendments is Texas Occupations 
Code, Chapter 1103. No other statute, code or article is affected 
by the proposed amendments. 

§153.1. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise: 

(1) ACE--Appraiser Continuing Education. 

(2) Act--The Texas Appraiser Licensing and Certification 
Act. 

(3) Administrative Law Judge--A judge employed by the 
State Office of Administrative Hearings (SOAH). 

(4) Analysis--The act or process of providing information, 
recommendations or conclusions on diversified problems in real estate 
other than estimating value. 

(5) Applicant--A person seeking a certification, license, ap-
proval as an appraiser trainee, or registration as a temporary out-of-
state appraiser from the Board. 

(6) Appraisal practice--Valuation services performed by an 
individual acting as an appraiser, including but not limited to appraisal 
and appraisal review. 

(7) Appraisal report--A report as defined by and prepared 
under the USPAP. 

(8) Appraisal Standards Board--The Appraisal Standards 
Board (ASB) of the Appraisal Foundation, or its successor. 

(9) Appraisal Subcommittee--The Appraisal Subcommit-
tee (ASC) of the Federal Financial Institutions Examination Council 
or its successor. 

(10) Appraiser Qualifications Board--The Appraiser Qual-
ifications Board (AQB) of the Appraisal Foundation, or its successor. 

(11) Appraiser trainee--A person approved by the Board to 
perform appraisals or appraiser services under the active, personal and 
diligent supervision and direction of the sponsoring certified appraiser. 
In addition an appraiser trainee may perform appraisals or appraiser 
services under the active, personal and diligent supervision of an au-
thorized supervisor as further detailed in this chapter. 

(12) Board--The Texas Appraiser Licensing and Certifica-
tion Board. 

(13) Classroom hour--Fifty minutes of actual classroom 
session time. 

(14) Client--Any party for whom an appraiser performs an 
assignment. 

(15) College--Junior or community college, senior college, 
university, or any other postsecondary educational institution estab-
lished by the Texas Legislature, which is accredited by the Commis-
sion on Colleges of the Southern Association of Colleges and Schools 
or like commissions of other regional accrediting associations, or is a 
candidate for such accreditation. 

(16) Commissioner--The commissioner of the Texas Ap-
praiser Licensing and Certification Board. 

(17) Complainant--Any person who has made a written 
complaint to the Board against any person subject to the jurisdiction 
of the Board. 

(18) Complex appraisal--An appraisal in which the prop-
erty to be appraised, the form of ownership, market conditions, or any 
combination thereof are atypical. 

[(19) Contested case--A proceeding in which the legal 
rights, duties or privileges of a party are to be determined by the 
Board after an opportunity for adjudicative hearing. A matter that is 
completed without being referred to SOAH is not a contested case.] 

(19) [(20)] Council--The Federal Financial Institutions 
Examination Council (FFIEC) or its successor. 

(20) [(21)] Day--A calendar day unless clearly indicated 
otherwise. 

(21) [(22)] Distance education--Any educational process 
based on the geographical separation of student and instructor that pro-
vides a reciprocal environment where the student has verbal or written 
communication with an instructor. 

(22) [(23)] Feasibility analysis--A study of the cost-benefit 
relationship of an economic endeavor. 

(23) [(24)] Federal financial institution regulatory agency-
-The Board of Governors of the Federal Reserve System, the Federal 
Deposit Insurance Corporation, the Office of the Comptroller of the 
Currency, the Office of Thrift Supervision, the National Credit Union 
Administration, or the successors of any of those agencies. 

(24) [(25)] Federally related transaction--Any real estate-
related transaction that requires the services of an appraiser and that is 
engaged in, contracted for, or regulated by a federal financial institution 
regulatory agency. 

(25) [(26)] Foundation--The Appraisal Foundation (TAF) 
or its successor. 

(26) [(27)] Fundamental real estate appraisal course-
-Those courses approved by the Appraiser Qualifications Board 
[Boards] as qualifying education. 

(27) [(28)] Inactive certificate or license--A general certi-
fication, residential certification, or state license which has been placed 
on inactive status by the Board. 

(28) [(29)] License--The whole or a part of any Board per-
mit, certificate, approval, registration or similar form of permission re-
quired by law. 

(29) [(30)] License holder--A person certified, licensed, 
approved, authorized or registered by the Board under the Texas Ap-
praiser Licensing and Certification Act. 

(30) [(31)] Licensing--Includes the Board processes re-
specting the granting, disapproval, denial, renewal, certification, revo-
cation, suspension, annulment, withdrawal or amendment of a license. 

(31) [(32)] Market analysis--A study of market conditions 
for a specific type of property. 

(32) [(33)] Nonresidential real estate appraisal course--A 
course with emphasis on the appraisal of nonresidential real estate 
properties which include, but are not limited to, income capitalization, 
income property, commercial appraisal, rural appraisal, agricultural 
property appraisal, discounted cash flow analysis, subdivision analysis 
and valuation, or other courses specifically determined by the Board. 

(33) [(34)] Nonresidential property--A property which 
does not conform to the definition of residential property. 

(34) [(35)] Party--The Board and each person or other en-
tity named or admitted as a party. 
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(35) [(36)] Person--Any individual, partnership, corpora-
tion, or other legal entity. 

(36) [(37)] Personal property--Identifiable tangible objects 
and chattels that are considered by the general public as being "per-
sonal," for example, furnishings, artwork, antiques, gems and jewelry 
collectibles, machinery and equipment; all tangible property that is not 
classified as real estate. 

(37) [(38)] Petitioner--The person or other entity seeking 
an advisory ruling, the person petitioning for the adoption of a rule, or 
the party seeking affirmative relief in a proceeding before the Board. 

(38) [(39)] Pleading--A written document, submitted by a 
party or a person seeking to participate in a case as a party, that requests 
procedural or substantive relief, makes claims, alleges facts, makes a 
legal argument, or otherwise addresses matters involved in the case. 

(39) [(40)] Real estate--An identified parcel or tract of 
land, including improvements, if any. 

(40) [(41)] Real estate-related financial transaction--Any 
transaction involving: the sale, lease, purchase, investment in, or ex-
change of real property, including an interest in property or the financ-
ing of property; the financing of real property or an interest in real prop-
erty; or the use of real property or an interest in real property as security 
for a loan or investment including a mortgage-backed security. 

(41) [(42)] Real property--The interests, benefits, and 
rights inherent in the ownership of real estate. 

(42) [(43)] Record--All notices, pleadings, motions and in-
termediate orders; questions and offers of proof; objections and rulings 
on them; any decision, opinion or report by the Board; and all staff 
memoranda submitted to or considered by the Board. 

(43) [(44)] Report--Any communication, written or oral, 
of an appraisal, review, or analysis; the document that is transmitted to 
the client upon completion of an assignment. 

(44) [(45)] Residential property--Property that consists of 
at least one but not more than four residential units. 

(45) [(46)] Respondent--Any person subject to the juris-
diction of the Board, licensed or unlicensed, against whom any com-
plaint has been made. 

(46) [(47)] Sponsor or sponsoring appraiser--A certified 
general or residential appraiser who is designated as a supervisory ap-
praiser, as defined by the AQB, for an appraiser trainee. The sponsor or 
sponsoring appraiser is responsible for providing active, personal and 
diligent supervision and direction of the appraiser trainee. 

(47) [(48)] State certified real estate appraiser--A person 
certified under the Texas Appraiser Licensing and Certification Act. 

(48) [(49)] State licensed real estate appraiser--A person 
licensed under the Texas Appraiser Licensing and Certification Act. 

(49) [(50)] USPAP--Uniform Standards of Professional 
Appraisal Practice adopted by the Appraisal Standards Board of the 
Appraisal Foundation. 

(50) [(51)] Workfile--Documentation necessary to support 
an appraiser's analysis, opinions, and conclusions, and in compliance 
with the record keeping provisions of USPAP. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404273 
Kristen Worman 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 936-3652 

♦ ♦ ♦ 
22 TAC §153.5 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to 22 TAC §153.5, Fees. 

The proposed amendments are made to reduce renewal fees for 
license holders. 

Kristen Worman, General Counsel, has determined that for the 
first five-year period the proposed amendments are in effect, 
there will be no fiscal implications for the state or for units of local 
government as a result of enforcing or administering the section. 
There is no anticipated significant impact on small businesses, 
micro-businesses or local or state employment as a result of im-
plementing the section. There is no significant anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed amendments. 

Ms. Worman also has determined that for each year of the first 
five years the section as proposed is in effect the public benefit 
anticipated as a result of enforcing the section will be a require-
ment that is easier to understand, apply and process. 

Comments on the proposal may be submitted to Kristen Wor-
man, General Counsel, Texas Appraiser Licensing and Certi-
fication Board, P.O. Box 12188, Austin, Texas 78711-2188 or 
emailed to general.counsel@talcb.texas.gov. The deadline for 
comments is 30 days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1103.151, which authorizes the TALCB to adopt rules relating 
to certificates and licenses, and §1103.152, which authorizes 
TALCB to prescribe qualifications for appraisers that are con-
sistent with the qualifications established by the AQB. 

The statute affected by these amendments is Texas Occupations 
Code, Chapter 1103. No other statute, code or article is affected 
by the proposed amendments. 

§153.5. Fees. 
(a) The Board shall charge and the Commissioner shall collect 

the following fees: 

(1) a fee of $400 for an application for a certified general 
appraiser license; 

(2) a fee of $350 for an application for a certified residential 
appraiser license; 

(3) a fee of $325 for an application for a state appraiser 
license; 

(4) a fee of $300 for an application for an appraiser trainee 
license; 

(5) a fee of $360 [$370] for a timely renewal of a certified 
general appraiser license; 

(6) a fee of $310 [$320] for a timely renewal of a certified 
residential appraiser license; 

PROPOSED RULES September 19, 2014 39 TexReg 7521 

mailto:general.counsel@talcb.texas.gov


♦ ♦ ♦ 

(7) a fee of $290 [$295] for a timely renewal of a state ap-
praiser license; 

(8) a fee of $250 [$270] for a timely renewal of an appraiser 
trainee license; 

(9) a fee equal to 1-1/2 times the timely renewal fee for the 
late renewal of a license within 90 days of expiration; 

(10) a fee equal to two times the timely renewal fee for the 
late renewal of a license more than 90 days but less than six months 
after expiration; 

(11) a fee of $250 for nonresident license; 

(12) the national registry fee in the amount charged by the 
Appraisal Subcommittee; 

(13) an application fee for licensure by reciprocity in the 
same amount as the fee charged for a similar license issued to a Texas 
resident; 

(14) a fee of $40 for preparing a certificate of licensure his-
tory, active licensure, or sponsorship; 

(15) a fee of $20 for an addition or termination of sponsor-
ship of an appraiser trainee; 

(16) a fee of $20 for replacing a lost or destroyed license; 

(17) a fee for a returned check equal to that charged for a 
returned check by the Texas Real Estate Commission; 

(18) a fee of $200 for an extension of time to complete re-
quired continuing education; 

(19) a fee of $25 to request a license be placed on inactive 
status; 

(20) a fee of $50 to request a return to active status; 

(21) a fee of $50 for evaluation of an applicant's criminal 
history; 

(22) an examination fee as provided in the Board's current 
examination administration agreement. 

(23) a fee of $20 for filing any application, renewal, change 
request, or other record on paper when the person may otherwise file 
electronically by accessing the Board's website and entering the re-
quired information online; and 

(24) any fee required by the Department of Information Re-
sources for establishing and maintaining online applications. 

(b) Fees must be submitted in U.S. funds payable to the order 
of the Texas Appraiser Licensing and Certification Board. Fees are not 
refundable once an application has been accepted for filing. Persons 
who have submitted a check which has been returned, and who have 
not made good on that check within thirty days, for whatever reason, 
shall submit all future fees in the form of a cashier's check or money 
order. 

(c) Licensing fees are waived for members of the Board staff 
who must maintain a license for employment with the Board only and 
are not also using the license for outside employment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 

TRD-201404274 
Kristen Worman 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 936-3652 

CHAPTER 157. RULES RELATING TO 
PRACTICE AND PROCEDURE 
SUBCHAPTER E. ALTERNATIVE DISPUTE 
RESOLUTION 
22 TAC §157.31 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to 22 TAC §157.31, Investigative Con-
ference. 

The amendments are proposed to clarify the information that will 
be provided to a respondent prior to holding an investigative con-
ference. 

Kristen Worman, General Counsel, has determined that for the 
first five-year period the proposed amendments are in effect, 
there will be no fiscal implications for the state or for units of local 
government as a result of enforcing or administering the section. 
There is no anticipated significant impact on small businesses, 
micro-businesses or local or state employment as a result of im-
plementing the section. There is no significant anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed amendments. 

Ms. Worman also has determined that for each year of the first 
five years the section as proposed is in effect the public benefit 
anticipated as a result of enforcing the section will be a require-
ment that is easier to understand, apply and process. 

Comments on the proposal may be submitted to Kristen Wor-
man, General Counsel, Texas Appraiser Licensing and Certi-
fication Board, P.O. Box 12188, Austin, Texas 78711-2188 or 
emailed to general.counsel@talcb.texas.gov. The deadline for 
comments is 30 days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1103.151, which authorizes the TALCB to adopt rules relating 
to certificates and licenses, and §1103.152, which authorizes 
TALCB to prescribe qualifications for appraisers that are con-
sistent with the qualifications established by the AQB. 

The statute affected by these amendments is Texas Occupations 
Code, Chapter 1103. No other statute, code or article is affected 
by    

§157.31. Investigative Conference. 
(a) A respondent may meet with the Board for an investigative 

discussion of the facts and circumstances of the alleged violations. 

(b) A respondent may, but is not required to, have an attorney 
or other advocate present at an investigative conference. 

(c) A respondent will be provided with a list of topics that may 
be discussed [the investigative report] and a Statement of Investigative 
Conference Procedures and Rights (IC Form) not later than three (3) 
days prior to the date of the investigative conference. The respondent 
and respondent's attorney, if any, must acknowledge receipt of the IC 

the proposed amendments.
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♦ ♦ ♦ 

Form by signing it and delivering it to the Board at the beginning of 
the investigative conference. 

(d) At its sole discretion, the Board may provide a copy of the 
investigative report to the respondent or respondent's attorney for the 
purpose of advancing case settlement or resolution. 

(e) [(d)] Participation in an investigative conference is not 
mandatory and may be terminated at any time by either party. 

(f) [(e)] At the conclusion of the investigative conference, the 
Board staff may propose a settlement offer that can include administra-
tive penalties and any other disciplinary action authorized by the Act 
or recommend that the complaint be dismissed. 

(g) [(f)] The respondent may accept, reject, or make a counter 
offer to the proposed settlement not later than ten (10) days following 
the date of the investigative conference. 

(h) [(g)] If the parties cannot reach a settlement not later than 
ten (10) days following the date of the investigative conference, the 
matter will be referred to the Director of Standards and Enforcement 
Services to pursue appropriate action. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404275 
Kristen Worman 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 936-3652 

CHAPTER 159. RULES RELATING TO THE 
PROVISIONS OF THE TEXAS APPRAISAL 
MANAGEMENT COMPANY REGISTRATION 
AND REGULATION ACT 
22 TAC §§159.1, 159.3, 159.4, 159.52, 159.101 - 159.105, 
159.107 - 159.109, 159.154 - 159.157, 159.159, 159.161, 
159.162, 159.201, 159.204 
Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to §159.1, Definitions; §159.3, Appraisal 
Management Company Advisory Committee; §159.4, Jurisdic-
tion and Exemptions; §159.52, Fees; §159.101, Registration 
Requirements; §159.102, Eligibility for Registration; Ownership; 
§159.103, Applications; §159.104, Primary Contact; Appraiser 
Contact; §159.105, Denial of Registration; §159.107, Expira-
tion; §159.108, Renewal; §159.109, Inactive Status; §159.154, 
Competency of Appraisers; §159.155, Periodic Review of 
Appraisals; §159.156, Business Records; §159.157, Com-
pensation of Appraisers; §159.159, Disclosure of Registered 
Name and Registration Number; §159.161, Appraiser Panel; 
§159.162, Dispute Resolution; §159.201, Guidelines for Revo-
cation, Suspension, or Denial of a Registration; and §159.204, 
Complaint Processing. 

The proposed amendments are made following a comprehen-
sive rule review for this chapter to better reflect current TALCB 
procedures and to simplify and clarify where needed. 

The proposed amendments capitalize the term "Board" and re-
place the term "licensee" with "license holder" throughout the 
chapter. The proposed amendments also remove redundant or 
unused provisions and restructure certain rules to improve read-
ability. Other specific amendments are as follows: 

The proposed amendments to §159.109 allow an AMC to renew 
its license while the license is on inactive status. 

The proposed amendments to §159.155 reduce the percentage 
of reviews that an Appraisal Management Company (AMC) must 
perform from five to two percent. 

Kristen Worman, General Counsel, has determined that for the 
first five-year period the proposed amendments are in effect, 
there will be no fiscal implications for the state or for units of 
local government as a result of enforcing or administering the 
sections. There is no anticipated significant impact on small 
businesses, micro-businesses or local or state employment as 
a result of implementing the sections. There is no significant an-
ticipated economic cost to persons who are required to comply 
with the proposed amendments. 

Ms. Worman also has determined that for each year of the first 
five years the sections as proposed are in effect the public benefit 
anticipated as a result of enforcing the sections will be a require-
ment that is easier to understand, apply and process. 

Comments on the proposed amendments may be submitted to 
Kristen Worman, General Counsel, Texas Appraiser Licensing 
and Certification Board, P.O. Box 12188, Austin, Texas 78711-
2188 or emailed to general.counsel@talcb.texas.gov. The dead-
line for comments is 30 days after publication in the Texas Reg-
ister. 

The amendments are proposed under Texas Occupations Code, 
§1104.051, which authorizes the TALCB to adopt rules neces-
sary to administer the provisions of Chapter 1104, Texas Occu-
pations Code. 

The statute affected by these amendments is Texas Occupations 
Code, Chapter 1104. No other statute, code or article is affected 
by the proposed amendments. 

§159.1. Definitions. 

(a) AMC--Appraisal management company. 

(b) AMC Act--Chapter 1104, Texas Occupations Code, Texas 
Appraisal Management Company Registration and Regulation Act. 

(c) [(b)] Administrative law judge--A judge employed by the 
State Office of Administrative Hearings (SOAH). 

(d) [(c)] Advertising--a written or oral statement or commu-
nication by or on behalf of an AMC [appraisal management company] 
that induces or attempts to induce a member of the public to use the 
services of the AMC, including but not limited to all publications, ra-
dio or television broadcasts, all electronic media including email, text 
messages, social networking websites, and the Internet, business sta-
tionery, business cards, signs and billboards. 

(e) [(d)] Applicant--A person seeking to become registered 
under the AMC Act [Chapter 1104 of the Texas Occupations Code]. 

(f) [(e)] Appraisal firm--An entity that employs appraisers on 
an exclusive basis and receives compensation for performing appraisals 
and issuing appraisal reports in its own name. 
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(g) [(f)] Appraiser contact--A person designated by an AMC 
pursuant to §1104.103(b)(6) of the AMC [Texas Appraisal Manage-
ment Company Registration and Regulation] Act to respond to and 
communicate with appraisers on the AMC's [company's] appraisal 
panel regarding appraisal assignments. 

(h) Board--The Texas Appraiser Licensing and Certification 
Board. 

(i) [(g)] Commissioner--The Commissioner of the [Texas Ap-
praiser Licensing and Certification] Board. 

[(h) Contested case--A proceeding in which the legal rights, 
duties, or privileges of a party are to be determined by the Board after 
an opportunity for an adjudicative hearing. A matter that is completed 
without being referred to SOAH is not a contested case.] 

(j) [(i)] Day--A calendar day unless clearly indicated other-
wise. 

(k) License--The whole or a part of any Board permit, certifi-
cate, approval, registration or similar form of permission required by 
Chapter 1103 or 1104, Texas Occupations Code. 

(l) License holder--A person licensed or registered by the 
Board under the AMC Act. 

(m) [(j)] Party--The Board and each person named or admitted 
as a party. 

(n) [(k)] Person--Any individual, partnership, corporation, or 
legal entity. 

[(l) Pleading--A written document, submitted by a party or a 
person seeking to participate in a case as a party, that requests proce-
dural or substantive relief, alleges facts, makes a legal argument, or 
otherwise addresses matters involved in the case.] 

(o) [(m)] Primary contact--A person who meets the definition 
of "controlling person" in §1104.003 of the AMC [the Texas Appraisal 
Management Company Registration and Regulation] Act and is desig-
nated by an AMC pursuant to §1104.104 of the AMC Act as the pri-
mary contact for all communication between the Board [board] and the 
AMC [company]. 

[(n) Registrant--A person registered as an appraisal manage-
ment company by the Board under the Texas Appraisal Management 
Company Registration and Regulation Act.] 

(p) [(o)] Respondent--Any person subject to the jurisdiction of 
the Board, registered or unregistered, against whom any complaint has 
been made. 

[(p) Rule--Any Board statement of general applicability that 
implements, interprets, or prescribes law or policy, or describes the 
procedure or practice requirements of the Board and is filed with the 
Texas Register.] 

(q) SOAH--State Office of Administrative Hearings. 

(r) USPAP--Uniform Standards of Professional Appraisal 
Practice. 

§159.3. Appraisal Management Company Advisory Committee. 

(a) A quorum of the committee consists of two members. 

(b) The committee may meet at the call of the chair or upon 
the request of a majority of its members. The committee shall meet at 
the request of the Board. 

(c) Unless state law or Board rules require otherwise, meet-
ings [Meetings] shall be conducted in accordance with [the Texas Open 
Meetings Act and] Robert's Rules of Order. 

(d) At the end of a term, members shall continue to serve until 
their successors are qualified. 

§159.4. Jurisdiction and Exemptions. 

(a) This chapter does not apply to appraisal management ser-
vices provided: 

(1) for the appraisal of: 

(A) commercial property; or 

(B) residential properties of more than four units; or 

(2) by persons exempted under §1104.004, the AMC Act 
[Texas Occupations Code]. 

(b) For the purposes of §1104.004 of the AMC Act[, Texas 
Occupations Code]: 

(1) a person exclusively employs appraisers on an em-
ployer and employee basis for the performance of appraisals if the 
person does not also employ appraisers as independent contractors or 
under any other arrangement; 

(2) a person employs not more than 15 appraisers on an 
exclusive basis as independent contractors for the performance of ap-
praisals if: 

(A) the person prohibits the independent contractors 
from performing appraisals for others; and 

(B) the person does not employ more than 15 appraisers 
as independent contractors at any time; 

(3) a subsidiary of a financial institution is not a department 
or unit within the institution; 

(4) an AMC [appraisal management company] that re-
quires an employee of the AMC [appraisal management company] 
who is an appraiser who provided no significant real property appraisal 
assistance to sign an appraisal that is completed by another appraiser 
who contracts with the AMC [appraisal management company in order 
to avoid the requirements of Chapter 1104, Texas Occupations Code], 
is not exempt from the registration requirement or other requirements 
of the AMC Act [chapter]; and 

(5) an AMC [appraisal management company] has an ap-
praisal panel of not more than 15 appraisers at all times during a cal-
endar year if: 

(A) the AMC [it] does not have more than 15 appraisers 
on its panel at any time; and[.] 

(B) an appraiser who has been removed from the 
AMC's panel is not added back to the panel within 12 months after the 
date of removal. 

(c) A person may solicit prospective panelists in anticipation 
of acting as an AMC [appraisal management company] without being 
registered as an AMC, provided that it is registered prior to forming a 
panel, accepting an appraisal assignment, or performing any other act 
constituting an appraisal management service. 

(d) For the purposes of the AMC Act, a property is located in 
Texas if it is located wholly or partly in the state. 

§159.52. Fees. 

(a) The Board will [shall] charge and the Commissioner will 
[shall] collect the following fees: 

(1) a fee of $3,300 for an application for a two-year regis-
tration; 
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(2) a fee of $3,300 for a timely renewal of a two-year reg-
istration; 

(3) a fee equal to 1-1/2 times the timely renewal fee for the 
late renewal of a registration within 90 days of expiration; a fee equal 
to two times the timely renewal fee for the late renewal of a registration 
more than 90 days but less than six months after expiration; 

(4) the national registry fee in the amount charged by the 
Appraisal Subcommittee for the AMC [appraisal management com-
pany] registry; 

(5) a fee of $10 for each appraiser on a panel at the time of 
renewal of a registration; 

(6) a fee of $10 to add an appraiser to a panel in the Board's 
records; 

(7) a fee of $10 for the termination of an appraiser from a 
panel; 

(8) a fee of $25 to request a registration be placed on inac-
tive status; 

(9) a fee of $50 to return to active status; 

(10) a fee of $40 for preparing a certificate of licensure his-
tory or active licensure; 

(11) a fee for a returned check equal to that charged for a 
returned check by the Texas Real Estate Commission; 

(12) a fee of $20 for filing any request to change an owner, 
primary contact, appraiser contact, registered business name or place 
of business; 

(13) a fee of $50 for evaluation of an owner or primary 
contact's background history not submitted with an original application 
or renewal; 

(14) a fee of $20 for filing any application, renewal, change 
request, or other record on paper when the person may otherwise file 
electronically by accessing the Board's website and entering the re-
quired information online; and 

(15) any fee required by the Department of Information Re-
sources for establishing and maintaining online applications. 

(b) Fees must be submitted in U.S. funds payable to the order 
of the Texas Appraiser Licensing and Certification Board. Fees are not 
refundable once an application has been accepted for filing. Persons 
who have submitted a check which has been returned, and who have 
not made good on that check within 30 days, for whatever reason, must 
[shall] submit all future fees in the form of a cashier's check or money 
order. 

(c) AMCs registered with the Board must [shall] pay any an-
nual registry fee as required under federal law. All registry fees col-
lected by the Board will [shall] be deposited in the Texas Treasury 
Safekeeping Trust Company to the credit of the appraiser registry fund. 
The Board will [shall] send the fees to the Appraisal Subcommittee as 
required by federal law. 

§159.101. Use of Business Name [Registration Requirements]. 
A license holder must [registrant shall] notify the Board, on a form ap-
proved by the Board [for the purpose], within 30 days after the license 
holder [registrant] starts or stops using a business name [in business] 
other than the name in which the license holder [it] is registered. 

§159.102. Eligibility for Registration; Ownership. 
For the purpose of certifying to the Board that an applicant has re-
viewed the owners of the entity as required by the AMC Act and that 
no such owner has had a license [or certificate] to act as an appraiser 

denied, revoked, or surrendered in lieu of revocation unless the license 
[or certification] was subsequently granted or reinstated, the applicant 
may rely on the Appraisal Subcommittee's online National Registry 
[license/certification] database. 

§159.103. Applications. 
(a) An application must be accompanied by one completed and 

signed Owner/Primary Contact Background History form for the pri-
mary contact and each owner of more than 10% of the company. 

(b) An application may be rejected if incomplete. 

(c) An application may be considered void and subject to no 
further evaluation or processing if an applicant fails to provide infor-
mation or documentation within 60 days after the Board makes written 
request for the information or documentation. 

(d) License holders must [Registrants shall] retain documents 
establishing ownership for a period of five years from the date the ap-
plication was filed. 

§159.104. Primary Contact; Appraiser Contact. 
(a) A license holder must [registrant shall] give the Board writ-

ten notice of any change to the contact information for its primary con-
tact or appraiser contact within 15 days of the change. 

(b) If a license holder's [registrant's] primary contact or ap-
praiser contact changes, the license holder must [registrant shall] give 
the Board written notice of the change, including all information re-
quired by §1104.103(b)(4) and [or] (6)[,] of the AMC Act [Texas Oc-
cupations Code], and, if appropriate, documentation that the person is 
qualified to serve under §1104.104(b) of the AMC Act[, Texas Occu-
pations Code], within 15 days of the change. 

(c) A license holder must [registrant shall] give the Board writ-
ten notice within 15 days if its primary contact or appraiser contact 
ceases to serve in that role and a qualified replacement is not imme-
diately named. If a license holder's [registrant's] primary contact or 
appraiser contact ceases to [be] serve in that role and the license holder 
[registrant] does not give the Board written notice of a replacement, the 
license holder will [registrant shall] be placed on inactive status. 

(d) A primary contact who assumes that role during the term 
of the registration must [shall] provide the Board written consent to a 
criminal history background check, as required by §1104.102 of the 
AMC Act[, Texas Occupations Code]. If the person does not satisfy 
the Board's moral character requirements, the Board will [shall] re-
move the person from its records and the license holder [registrant] 
will be placed on inactive status. Such a decision by the Board [staff] 
may be reviewed and reconsidered by the Commissioner if the license 
holder [registrant] submits a written request for reconsideration within 
ten days of notice that the person does not qualify to serve as primary 
contact. The license holder [registrant] will remain on inactive status 
while the request for reconsideration is pending. 

(e) The appraiser contact must hold an active, current license 
[or certification] issued by an appraiser regulatory agency within the 
jurisdiction of the Appraisal Subcommittee. 

§159.105. Denial of Registration. 
(a) AMCs [Appraisal management companies], persons who 

own more than 10% of an AMC, and individuals who act as the primary 
contact for an AMC must be honest, trustworthy, and reliable. Accord-
ingly, such persons must satisfy the Board of their honesty, integrity, 
and trustworthiness before a registration may be issued or renewed. 

(b) The board deems the following felonies and misdemeanors 
directly related to the field of appraisal management and suggestive of 
a lack of the requisite moral character: 
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(1) offenses involving fraud or misrepresentation; 

(2) offenses against real or personal property belonging to 
another, if committed knowingly or intentionally; 

(3) offenses against public administration; 

(4) offenses involving the sale or other disposition of real 
or personal property belonging to another without authorization of law; 

(5) offenses involving moral turpitude; and 

(6) offenses of attempting or conspiring to commit any of 
the foregoing offenses. 

(c) In determining whether a criminal offense by an applicant, 
the primary contact, or an owner of more than 10% of the AMC pre-
vents the issuance of a registration, the Board will [shall] consider the 
following factors: 

(1) the nature and seriousness of the crime; 

(2) the relationship of the crime to the purposes for requir-
ing a registration to provide appraisal management services; 

(3) the extent to which a registration might offer an oppor-
tunity to engage in further criminal activity of the same type as that 
which the person had previously been involved; and 

(4) the relationship of the crime to the ability, capacity, or 
fitness required to be involved, directly or indirectly, in performing the 
duties and discharge the responsibilities of AMC [appraisal manage-
ment company]. 

(d) In determining the present fitness of a person who has com-
mitted an offense under this section, the Board will [board shall] con-
sider the following evidence: 

(1) the extent and nature of the person's past criminal ac-
tivity; 

(2) the age of the person at the time of the commission of 
the crime; 

(3) the amount of time that has elapsed since the person's 
last criminal activity; 

(4) the conduct and work activity of the person prior to and 
following the criminal activity; 

(5) evidence of the person's rehabilitation or rehabilitative 
effort while incarcerated or following release; and 

(6) other evidence of the person's present fitness including 
letters of recommendation from prosecution, law enforcement, and cor-
rectional officers who prosecuted, arrested, or had custodial responsi-
bility for the person; the sheriff and chief of police in the community 
where the person resides; and any other persons in contact with the per-
son. 

(e) A person is presumed to lack the requisite moral character 
if less than two years has elapsed since the offense was committed. 

(f) An applicant is presumed to be unfit to perform appraisal 
management services if the person has violated the appraiser indepen-
dence standards of Section 129E of the Truth in Lending Act (15 U.S.C. 
§1601 et seq.). This presumption may be rebutted [ebutted] by credible 
evidence to the contrary. 

(g) It is [shall be] the responsibility of the applicant to the ex-
tent possible to secure and provide the Board [board] the recommenda-
tions of the prosecution, law enforcement, and correctional authorities, 
as well as evidence, in the form required by the Board [board], relating 
to whether the applicant has maintained a record of steady employment, 

has maintained a record of good conduct, and is current on the payment 
of any outstanding court costs, supervision fees, fines, and restitution. 

(h) A currently incarcerated individual does not possess the 
required good moral character. 

(i) The primary contact and each owner of more than 10% of 
the AMC [appraisal management company] must consent in writing to 
a criminal history background check at the time the company submits 
an application. 

(j) An application for renewal that is proposed to be denied by 
Standards and Enforcement Services Division staff may be reviewed 
and reconsidered by the Commissioner if the applicant submits a writ-
ten request for reconsideration within ten days of notice of the proposed 
denial. The right to request reconsideration is distinct from, and in ad-
dition to, an applicant's right to appeal a proposed denial before SOAH 
[the State Office of Administrative Hearings]. 

§159.107. Expiration. 
A registration is valid for the term for which it is issued by the Board 
[unless suspended or revoked for cause]. 

§159.108. Renewal. 
(a) The Board will [shall] send a renewal notice to the license 

holder's [registrant's] primary contact at least 180 days prior to the ex-
piration of the license [registration]. 

(b) To renew a license, a license holder must: 

(1) submit an application as required by §1104.103 of the 
AMC Act; and 

(2) pay all applicable renewal fees established in §159.52 
of this chapter. 

(c) [(b)] It is the responsibility of the license holder 
[Registrant] to apply for renewal in accordance with [Chapter 1104, 
Texas Occupations Code, and] this section [chapter] sufficiently in 
advance of the expiration date to ensure that all renewal requirements, 
including background checks, are satisfied before the expiration date 
of the license [registration]. 

(d) Failure to receive a renewal notice from the Board [board] 
does not relieve the license holder [registrant] of the responsibility to 
timely apply for renewal. 

(e) [(c)] An application for renewal is not complete, and no 
renewal will issue, until all application requirements are satisfied. 

§159.109. Inactive Status. 
(a) To elect to be placed on inactive status, a license holder 

[registrant] must do the following: 

(1) file a request for inactive status on a form approved by 
the Board and pay the required fee; and 

(2) confirm in writing to the Board that the license holder 
[registrant] has given written notice of its election to go inactive to all 
appraisers listed on the license holder's [registrant's] appraiser panel at 
least 30 days prior to filing the request for inactive status. 

(b) In order to return from inactive status to active status, a 
license holder must [registrant shall] submit to the Board a completed 
Request for Active Status form and proof of compliance with all out-
standing requirements for active registration. 

(c) A license holder [registrant] that has elected or been placed 
on inactive status may not engage in any activity for which registration 
is required until an active registration has been issued by the Board. 

(d) The appraiser panel of a license holder [registrant] on inac-
tive status will remain in place [until the registrant's next renewal date]. 
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(e) A license holder [registrant] may [not] renew on inactive 
status. To renew on inactive status, a license holder [An inactive reg-
istrant] must satisfy: 

(1) all requirements under subsection (a) of this section; 
and 

(2) all renewal requirements for an active registration 
under §159.108 of this chapter. 

§159.154. Competency of Appraisers. 

(a) In addition to verifying an appraiser's licensure [or certifi-
cation] as required by §1104.152 of the AMC Act, an AMC must, at 
the time of or before making an assignment to an appraiser, obtain a 
written certification from the appraiser that the appraiser: 

(1) is competent in the property type of the assignment; 

(2) is competent in the geographical area of the assignment; 

(3) has access to appropriate data sources for the assign-
ment; 

(4) will immediately notify the AMC if the appraiser later 
determines that he or she is not qualified under paragraph (1), (2), or 
(3) of this subsection to complete the assignment; and 

(5) is aware that misrepresentation of competency is sub-
ject to the mandatory reporting requirement in §1104.160 of the AMC 
Act. 

(b) An AMC that has reviewed an appraiser's work must 
[shall] consider the findings of the review in verifying competency for 
the purpose of assigning future work. 

(c) For the purposes of verifying that an appraiser has not had 
a license [or certification as an appraiser] denied in another jurisdiction, 
an AMC may rely on information provided by the appraiser. 

§159.155. Periodic Review of Appraisals. 

(a) A license holder must [registrant shall] review the work of 
appraisers performing appraisal services on 1-4 family unit properties 
collateralizing mortgage obligations by performing a review in accor-
dance with Standard 3 of USPAP [the Uniform Standards of Profes-
sional Appraisal Practice (USPAP)] of: 

(1) one of the first five appraisals performed for the license 
holder [registrant] by each appraiser, prior to making a sixth assign-
ment; and 

(2) a total of two [five] percent, randomly selected, of the 
appraisals performed for the AMC for each twelve-month period fol-
lowing the date of the AMC's registration. 

(b) Appraisals performed pursuant to subsection (a)(1) of this 
section will [shall] be counted toward the calculation of five percent 
for the purposes of subsection (a)(2) of this section. 

(c) A review pursuant to subsection (a)(1) of this section is 
not required if the first five appraisals by an appraiser were completed 
before the AMC was required by the AMC Act [Chapter 1104 of the 
Texas Occupations Code], to be registered with the Board. 

(d) In addition to satisfying the requirements of §1104.153 of 
the AMC Act, the review appraiser must have access to appropriate 
data sources for the appraisal being reviewed. 

(e) A certified residential appraiser may perform a review of 
a residential real estate appraisal completed by a certified general ap-
praiser if the review appraiser is otherwise permitted by the Texas Ap-
praiser Licensing and Certification Act to perform the assignment. 

(f) An appraiser conducting a review under §1104.155 of the 
AMC Act and this rule must ensure compliance with the USPAP and 
with §1104.154 of the AMC Act. 

(g) In order to satisfy the requirements of §1104.155 of the 
AMC Act, this rule and USPAP, a license holder [registrant] performing 
a review must adhere to the following minimum scope of work: 

(1) research and consult the appropriate data sources for 
the appraisal being reviewed to, at a minimum, validate the signifi-
cant characteristics of the comparables and the essential elements of 
the transactions including: 

(A) the multiple listing service(s) or other recognized 
methods, techniques and data sources for the geographic area in which 
the appraisal under review was performed, if the appraisal under review 
included a sales comparison approach; 

(B) published cost data sources and other recognized 
methods, techniques and data sources for the geographic area in which 
the appraisal under review was performed, if the appraisal under re-
view included a cost approach; 

(C) the comparable rental data, income and expense 
data, and other recognized methods, techniques and data sources 
for the geographic area in which the appraisal under review was 
performed, if the appraisal under review included an income approach; 
and 

(D) the sales or listing history of the property which 
is the subject of the appraisal under review, if that property was sold 
within the three years prior to the effective date of the appraisal under 
review or listed for sale as of the effective date of the appraisal under 
review[, the scope of review must include research and consultation of 
that]; 

(2) state the reviewer's opinions and conclusions about the 
work under review for each of the approaches to value utilized in the 
appraisal under review, including the reason for any disagreements; 

(3) identify if the appraisal under review omitted an ap-
proach to value, a particular piece of information, or an analysis of 
either that was necessary for credible assignment results, identify what 
was omitted and explain why it was necessary for credible assignment 
results; 

(4) identify the client, any intended users and the effective 
date of the appraisal review; 

(5) state that the appraisal review's intended use and pur-
pose is to satisfy the requirements of §1104.155 of the AMC Act and 
this rule, including ensuring that the appraisal under review complies 
with the [edition of] USPAP edition in effect at the time of the appraisal; 

(6) state that the scope of work for the appraisal review is 
commensurate with the requirements of §1104.155 of the AMC Act, 
this rule and USPAP edition in effect at the time of the appraisal re-
view and that the scope of work ensures the development of credible 
assignment results and that no assignment conditions impose limita-
tions which make the results of the review not credible; 

(7) identify the appraisal under review, including: 

(A) any ownership interest of the appraiser or reviewer 
in the property that is the subject of the appraisal under review; 

(B) the report date and effective date of the appraisal 
under review; 

(C) the effective date of the opinions or conclusions in 
the appraisal under review; 
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(D) the physical, legal, and economic characteristics of 
the property, properties, property type(s), or market area in the ap-
praisal under review; and 

(E) the name of all appraisers who signed or provided 
significant professional assistance in the appraisal under review; 

(8) state clearly and conspicuously, all extraordinary as-
sumptions and hypothetical conditions and state that their use might 
have affected the review; and 

(9) contain a certification which complies with USPAP 
Standards Rule 3-6. 

(h) While not required by §1104.155 of the AMC Act or this 
rule, if the reviewer elects to develop an opinion of value, review opin-
ion, or real property appraisal consulting conclusion, the review must 
comply with the additional provisions of USPAP governing the devel-
opment of an opinion of value, review opinion, or real property ap-
praisal consulting conclusion. 

§159.156. Business Records. 

(a) For the purposes of the requirement in §1104.156(c) of the 
AMC Act regarding retention of written records of substantive com-
munications between an AMC and an appraiser, a communication is 
substantive if it relates to the appraiser's qualifications or to the scope 
of work of an assignment. 

(b) An AMC may not require an appraiser to keep confidential 
the existence of the appraiser's business relationship with an AMC or 
the fact that the appraiser has received any specific assignment from 
the AMC to perform an appraisal [confidential]. 

(c) A business entity registered as an AMC must maintain doc-
umentation showing that it has complied with the requirements con-
tained in its governing documents for changing officers or managers. 
The business entity must promptly provide to the Board [TALCB] upon 
request all business formation, ownership and representative authoriza-
tion records and changes thereto required to be kept by the business 
entity by law. 

(d) Written records include electronic records. 

§159.157. Compensation of Appraisers. 

(a) A license holder must [registrant shall] compensate the ap-
praisers on the panel based on a compensation policy, established by the 
license holder [registrant], that provides for customary and reasonable 
fees by taking into consideration the requirements of and any presump-
tions available under federal law. 

(b) A license holder must [registrant shall] reassess its com-
pensation policy at least annually and shall retain, for a period of five 
years, records of all compensation information that formed the basis 
for the policy. 

(c) A license holder must [registrant shall] make any fee 
schedule adopted under its compensation policy available to each ap-
praiser on its panel [any fee schedule adopted under its compensation 
policy]. 

(d) A license holder may [registrant shall] not require an ap-
praiser to sign a certification that a fee for an assignment is customary 
and reasonable. 

§159.159. Disclosure of Registered Name and Registration Number. 

(a) For the purposes of the AMC Act, "documents used to pro-
cure appraisals" include written documents and electronic communi-
cations, including e-mail, used for that purpose, but does not include 
general advertisements and supporting documentation. 

(b) On all documents used to procure appraisals, an AMC must 
disclose the name it registered with the Board, any other name that it 
uses in business and the registration number received from the Board. 

§159.161. Appraiser Panel. 
(a) If an appraiser is not employed by the AMC or already a 

member of the AMC's panel, an AMC must add the appraiser to the 
AMC's panel no later than the date on which the AMC makes an as-
signment to the appraiser. [An appraisal management company may 
not make an assignment to an appraiser who is not a member of the 
AMC's panel at the time of the assignment unless the appraiser is em-
ployed by the AMC on an employer-employee basis.] 

(b) To add an appraiser to a panel, the AMC must [shall]: 

(1) initiate the appropriate two-party transaction[, if 
available,] through the [Texas Appraiser Licensing and Certification] 
Board's online panel [license] management system, including payment 
of any required fee(s); or 

(2) submit a notice on a form approved by the Board for 
this purpose, including the signatures of the appraiser and the AMC's 
primary contact, and the appropriate fee(s). 

(c) An appraiser or an AMC may terminate the appraiser's 
membership on a panel [Either the appraiser or the AMC may termi-
nate an appraiser's membership on a panel] by: 

(1) submitting a termination notice electronically[, if 
available,] through the [Texas Appraiser Licensing and Certification] 
Board's online panel [license] management system, including payment 
of any required fee; or 

(2) submitting a notice on a form approved by the Board 
for this purpose and the appropriate fee(s). 

(d) If an appraiser terminates his or her membership on a panel, 
the appraiser must [he or she shall] immediately notify the AMC of the 
termination. If an AMC terminates an appraiser's membership on a 
panel, the AMC must [it shall] immediately notify the appraiser of the 
termination. 

(e) If an appraiser's license [or certification] expires or is re-
voked, the Board will [shall] remove the appraiser from any panels on 
which the appraiser [he or she] is listed with no fee charged to the AMC 
or to the appraiser. 

§159.162. Dispute Resolution. 
(a) A license holder must provide a dispute resolution process 

for appraisers. [A registrant's dispute resolution process for appraisers 
shall provide for:] 

[(1) a written response to the request for review;] 

[(2) a written statement of the outcome of the dispute res-
olution process; and] 

[(3) copies of all relevant documentation to the appraiser 
upon written request.] 

(b) The dispute resolution process must [shall] provide for ei-
ther: 

(1) review by an external third party; or 

(2) internal review by a person whose position within the 
company is above the level of the person responsible for the decision 
or action under review. 

(c) A license holder's dispute resolution process for appraisers 
must provide for: 

(1) a written response to the request for review; 
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(2) a written statement of the outcome of the dispute reso-
lution process; and 

(3) copies of all relevant documentation to the appraiser 
upon written request. 

(d) An appraiser who is aggrieved under §1104.157 or 
§1104.161 of the AMC Act must utilize the license holder's dispute 
resolution process before filling a complaint against the AMC with the 
Board. 

§159.201. Guidelines for Revocation, Suspension, or Denial of a 
License [Registration]. 

(a) The Board may suspend or revoke a license [registration] 
issued under provisions of the AMC [this] Act, or deny issuing a license 
[registration] to an applicant, [at] any time [when] it is [has been] deter-
mined that the person applying for or holding the license or the AMC's 
primary contact [registration]: 

(1) disregards or violates a provision of the AMC Act or 
Board rules [of the Rules of the Texas Appraiser Licensing and Certi-
fication Board]; 

(2) is convicted of a felony; 

(3) fails to notify the Board not later than the 30th day after 
the date of the final conviction if the person, in a court of this or another 
state or in a federal court, has been convicted of or entered a plea of 
guilty or nolo contendere to a felony or a criminal offense involving 
fraud or moral turpitude; 

(4) fails to notify the Board not later than the 30th day after 
the date of incarceration if the person, in this or another state, has been 
incarcerated for a criminal offense involving fraud or moral turpitude; 

(5) fails to notify the Board not later than the 30th day after 
the date disciplinary action becomes final against the person with re-
gard to any occupational license the person holds in Texas or any other 
jurisdiction; 

(6) fails to comply with the USPAP edition [Uniform Stan-
dards of Professional Appraisal Practice (USPAP)] in effect at the time 
of the appraisal or appraisal practice; 

(7) acts or holds [himself or herself or] any [other] person 
out as a registered AMC [appraisal management company] under the 
AMC Act or another state's act when not so licensed or certified; 

(8) accepts payment for appraisal management services but 
fails to deliver the agreed service in the agreed upon manner; 

(9) refuses to refund payment received for appraisal man-
agement services when he or she has failed to deliver the appraiser 
service in the agreed upon manner; 

(10) accepts payment for services contingent upon a mini-
mum, maximum, or pre-agreed value estimate; 

(11) offers to perform appraisal management services or 
agrees to perform such services when employment to perform such ser-
vices is contingent upon a minimum, maximum, or pre-agreed value 
estimate; 

(12) makes a material misrepresentation or omission of 
material fact; 

(13) has had a registration as an AMC [appraisal manage-
ment company] revoked, suspended, or otherwise acted against by any 
other jurisdiction for an act which is an offense under Texas law; 

(14) procures a registration pursuant to the AMC Act by 
making false, misleading, or fraudulent representation; 

(15) has had a final civil judgment entered against him or 
her on any one of the following grounds: 

(A) fraud; 

(B) intentional or knowing misrepresentation; or 

(C) grossly negligent misrepresentation in the making 
of real estate appraiser services; 

(16) fails to make good on a payment issued to the Board 
within 30 days after the Board has mailed a request for payment by 
certified mail to the license holder's [registrant's] primary contact as 
reflected in [by] the Board's records; 

(17) knowingly or willfully engages in false or misleading 
conduct or advertising with respect to client solicitation; 

[(18) acts or holds himself or any other person out as a reg-
istered appraisal management company under this or another state's Act 
when not so licensed or certified;] 

(18) [(19)] uses any title, designation, initial or other in-
signia or identification that would mislead the public as to that person's 
credentials, qualifications, competency, or ability to provide appraisal 
management services; 

(19) [(20)] fails to comply with a final order of the Board; 
or 

(20) [(21)] fails to answer all inquiries concerning matters 
under the jurisdiction of the Board within 20 days of notice to said 
person's or primary contact's [individual's] address of record, or within 
the time period allowed if granted a written extension by the Board. 

(b) The Board has discretion in determining the appropriate 
penalty for any violation under subsection (a) of this section. 

(c) The Board may probate a penalty or sanction, and may im-
pose conditions of the probation, including, but not limited to: 

(1) the type and scope of appraisal management practice; 

(2) requirements for additional education by the AMC's 
[appraisal management company's] controlling persons; 

(3) monetary administrative penalties; and 

(4) requirements for reporting appraisal management ac-
tivity to the Board. 

(d) A person applying for reinstatement after revocation or sur-
render of a registration must comply with all requirements that would 
apply if the registration [license or certification] had instead expired. 

(e) The provisions of this section do not relieve a person from 
civil liability or from criminal prosecution under the AMC Act or under 
the laws of this State. 

(f) The Board may not investigate under this section a com-
plaint submitted either more than two years after the date of discov-
ery or more than two years after the completion of any litigation in-
volving the incident, whichever event occurs later, involving the AMC 
[appraisal management company] that is the subject of the complaint. 

(g) Except as provided by Texas Government Code 
§402.031(b) and Texas Penal Code §32.32(d), there will [shall] be 
no undercover or covert investigations conducted by authority of the 
AMC Act. 

[(h) All Board members, officers, directors, and employees of 
this agency shall be held harmless with respect to any disclosures made 
to the Board in connection with any complaints filed with the Board.] 

§159.204. Complaint Processing. 
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(a) A complaint must be in writing on a form prescribed by the 
Board and must be signed by the complainant. Board staff may initiate 
a complaint. 

[(1)] Upon receipt of a complaint, staff will [shall]: 

(1) [(A)] assign the complaint a case number in the com-
plaint tracking system; and 

(2) [(B)] send written acknowledgement of receipt to the 
complainant. 

(b) [(2)] If the staff determines at any time that the complaint 
is not within the Board's jurisdiction, or that no violation exists, the 
complaint will [shall then] be dismissed with no further processing. 
The Board or the Commissioner may delegate to [Board] staff the duty 
to dismiss complaints. 

(c) [(3)] A complaint alleging mortgage fraud or in which 
mortgage fraud is suspected: 

(1) [(A)] may be investigated covertly; and 

(2) [(B)] will [shall] be referred to the appropriate prose-
cutorial authorities. 

(d) [(4)] Staff may request additional information necessary 
to determine how to proceed with the complaint. 

(e) [(5)] A copy of the complaint and all supporting documen-
tation will [shall] be sent to the Respondent [respondent] unless the 
complaint qualifies for covert investigation and the Standards and En-
forcement Services Division deems covert investigation appropriate. 

(f) [(6)] The Respondent must [respondent shall] submit a re-
sponse within 20 days of receiving a copy of the complaint. The 20-day 
period may be extended for good cause upon request in writing or by 
e-mail. 

(1) [(A)] The response must [shall] include the following: 

(A) [(i)] a narrative response to the complaint, address-
ing each and every element thereof; 

(B) [(ii)] a copy of all requested records and any other 
relevant records; 

(C) [(iii)] a list of any and all persons known to the 
respondent to have actual knowledge of any of the matters made the 
subject of the complaint and, if in the Repondent's [respondent's] pos-
session, contact information for such persons; and 

(D) [(iv)] the following statement in the letter trans-
mitting the response: EXCEPT AS SPECIFICALLY SET FORTH 
HEREIN, THE COPIES OF RECORDS ACCOMPANYING THIS 
RESPONSE ARE TRUE AND CORRECT COPIES OF THE AC-
TUAL RECORDS. 

(2) [(B)] The Respondent [respondent] may also ad-
dress other matters not raised in the complaint that the Respondent 
[respondent] believes likely to be raised. 

(g) [(7)] The complaint will [shall] be assigned to a staff in-
vestigator and will [shall] be investigated by the staff investigator or 
peer investigative committee, as appropriate. 

(h) [(8)] The staff investigator or peer investigative commit-
tee assigned to investigate a complaint will [shall] prepare a report de-
tailing its findings on a form approved by the Board for that purpose. 
[Reports prepared by a peer investigative committee shall be reviewed 
by the Standards and Enforcement Services Division, which shall de-
termine the appropriate disposition of the complaint.] 

(i) Staff will evaluate the complaint, the Respondent's re-
sponse, if any, and the investigative report to determine if there is 
probable cause to believe a violation of the AMC Act or Board rules 
occurred: 

(1) If staff concludes there is no probable cause to believe 
that a violation of the AMC Act or Board rules occurred, the complaint 
will be dismissed with no further processing; 

(2) If staff concludes there is probable cause to believe that 
a violation of the AMC Act or Board rules occurred, staff may recom-
mend that the Board enter into an agreed order with the Respondent or, 
if an agreed resolution cannot be reached, proceed as the complainant 
in a contested case hearing under Chapter 2001, Government Code. 

(j) [(9)] Agreed orders [resolutions of complaint matters] must 
be signed by the Respondent [respondent], a representative of the Stan-
dards and Enforcement Services Division, and the Commissioner. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404276 
Kristen Worman 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 936-3652 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 216. CONTINUING COMPETENCY 
22 TAC §§216.1, 216.5, 216.6 
The Texas Board of Nursing (Board) proposes amendments to 
22 TAC Chapter 216, §§216.1, 216.5, and 216.6, concerning 
Definitions, Additional Criteria for Specific Continuing Education 
Programs, and Activities that are not Acceptable as Continuing 
Education. The amendments are proposed under the authority 
of the Texas Occupations Code, §§301.151, 301.152, 301.303 
- 301.307 and are necessary to effectuate the provisions of SB 
1058 and SB 1191 enacted during the 83rd Legislative Session. 
The amendments to the chapter will also allow an individual to 
receive continuing education credit for authoring an article pub-
lished in a nursing periodical or developing and presenting a 
CNE program that would qualify for credit under the Board rules 
provided it is at least two hours in length. 

Section by Section Overview. 

Proposed amended §216.1(6) adds a phrase to the definition 
"authorship" to further clarify that publication refers to manu-
scripts published in a nursing or health-related textbook or jour-
nal. 

Proposed amended §216.1(16) adds a new term "program de-
velopment and presentation" and renumbers the section accord-
ingly. 

Proposed amended §216.5 adds a new subsection that allows 
individuals to receive continuing education (CE) credit for the 
development and presentation of a program that is approved by 
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one of the credentialing agencies or providers approved by the 
Board and for the development and publication of a manuscript 
related to nursing and health care. Proposed amended §216.5 
also adds provisions relating to auditing an individual who claims 
these credits. 

Proposed amended §216.6 removes reference to "authorship" 
from the list of activities that are not acceptable as continuing 
education. 

Fiscal Note. 

Katherine Thomas, Executive Director, has determined that for 
each year of the first five years the proposed amendments are 
effect, there will be no additional fiscal implications for state or 
local government as a result of implementing the proposal. 

Public Benefit/Cost Note. 

Ms. Thomas has also determined that for each year of the first 
five years the proposed amendments are in effect, the antici-
pated public benefit will be the adoption of updated requirements 
that are consistent with the provisions of the NPA. 

Potential Costs of Compliance. 

The Board does not anticipate any associated costs of compli-
ance with the proposed amendments, as the proposal does not 
include any substantive changes that would impose new costs 
of compliance on any person subject to the proposal. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. 

As required by Government Code §2006.002(c) and (f), the 
Board has determined that the proposal will not have an adverse 
economic effect on any small or micro business because there 
are no anticipated economic costs to any person who is required 
to comply with the proposal. 

Takings Impact Assessment. 

The Board has determined that no private real property interests 
are affected by this proposal and that this proposal does not re-
strict or limit an owner's right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under Government Code §2007.043. 

Request for Public Comment. 

To be considered, written comments on the proposal or any 
request for a public hearing must be submitted no later than 
5:00 p.m. on October 19, 2014, by mail to James W. Johnston, 
General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701; by e-mail to dusty.john-
ston@bon.texas.gov; or faxed to (512) 305-8101. An additional 
copy of the comments on the proposal or any request for a pub-
lic hearing must be simultaneously submitted by mail to Denise 
Benbow, Nursing Practice Consultant, Texas Board of Nursing, 
333 Guadalupe, Suite 3-460, Austin, Texas 78701; by e-mail to 
denise.benbow@bon.texas.gov; or faxed to (512) 305-8101. If 
a hearing is held, written and oral comments presented at the 
hearing will be considered. 

Statutory Authority. 

The amendments are proposed under Occupations Code 
§§301.151, 301.152, and 301.303 - 301.307. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (1) perform its 

duties and conduct proceedings before the Board; (2) regulate 
the practice of professional nursing and vocational nursing; (3) 
establish standards of professional conduct for license holders 
under Chapter 301; and (4) determine whether an act constitutes 
the practice of professional nursing or vocational nursing. 

Section 301.152(a) defines "advanced practice registered nurse" 
as a registered nurse licensed by the board to practice as an ad-
vanced practice registered nurse on the basis of completion of 
an advanced educational program. The term includes a nurse 
practitioner, nurse midwife, nurse anesthetist, and clinical nurse 
specialist. The term is synonymous with "advanced nurse prac-
titioner" and "advanced practice nurse." Section 301.152(b) au-
thorizes the board to adopt rules to: (1) license a registered 
nurse as an advanced practice registered nurse; (2) establish: 
(A) any specialized education or training, including pharmacol-
ogy, that an advanced practice registered nurse must have to 
prescribe or order a drug or device as delegated by a physi-
cian under §157.0512 or 157.054; (B) a system for approving 
an advanced practice registered nurse to prescribe or order a 
drug or device as delegated by a physician under §157.0512 or 
§157.054 on the receipt of evidence of completing the special-
ized education and training requirement under Paragraph (A); 
and (C) a system for issuing a prescription authorization num-
ber to an advanced practice registered nurse approved under 
Paragraph (B); and (3) concurrently renew any license or ap-
proval granted to an advanced practice registered nurse under 
this subsection and a license renewed by the advanced practice 
registered nurse under §301.301. Section 301.152(c) requires 
the rules adopted under subsection (b)(2)of this section must: 
(1) require completion of pharmacology and related pathophys-
iology education for initial approval; and (2) require continuing 
education in clinical pharmacology and related pathophysiology 
in addition to any continuing education otherwise required under 
§301.303. Section 301.152(d) provides that the signature of an 
advanced practice registered nurse attesting to the provision of 
a legally authorized service by the advanced practice registered 
nurse satisfies any documentation requirement for that service 
established by a state agency. 

Section 301.303(a) provides that the board may recognize, pre-
pare, or implement continuing competency programs for license 
holders under this chapter and may require participation in con-
tinuing competency programs as a condition of renewal of a li-
cense. The programs may allow a license holder to demonstrate 

       competency through various methods, including: (1) completion
of targeted continuing education programs; and (2) considera-
tion of a license holder's professional portfolio, including certifi-
cations held by the license holder. Section 301.303(b) provides 
that the board may not require participation in more than a to-
tal of 20 hours of continuing education in a two-year licensing 
period. Section 301.303(c) provides that if the board requires 
participation in continuing education programs as a condition 
of license renewal, the board by rule shall establish a system 
for the approval of programs and providers of continuing edu-
cation. Section 301.303(e) authorizes the board to adopt other 
rules as necessary to implement this section. Section 301.303(f) 
states that the board may assess each program and provider un-
der this section a fee in an amount that is reasonable and nec-
essary to defray the costs incurred in approving programs and 
providers. Section 301.303(g) authorizes the board by rule to es-
tablish guidelines for targeted continuing education required un-
der Chapter 301. The rules adopted under §301.303(g) must ad-
dress: (1) the nurses who are required to complete the targeted 
continuing education program; (2) the type of courses that sat-
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isfy the targeted continuing education requirement; (3) the time 
in which a nurse is required to complete the targeted continu-
ing education; (4) the frequency with which a nurse is required 
to meet the targeted continuing education requirement; and (5) 
any other requirement considered necessary by the board. 

Section 301.304(a) states that as part of the continuing educa-
tion requirements under §301.303, a license holder whose prac-
tice includes the treatment of tick-borne diseases shall be en-
couraged to participate, during each two-year licensing period, 
in continuing education relating to the treatment of tick-borne dis-
eases. Section 301.304(b) authorizes the board to adopt rules to 
identify the license holders who are encouraged to complete con-
tinuing education under §301.304(a) and establish the content 
of that continuing education. In adopting rules, the board shall 
seek input from affected parties and review relevant courses, in-
cluding courses that have been approved in other states. Rules 
adopted under this section must provide that continuing educa-
tion courses representing an appropriate spectrum of relevant 
medical clinical treatment relating to tick-borne diseases qualify 
as approved continuing education courses for license renewal. 
Section 301.304(c) states if relevant, the board shall consider 
a license holder's participation in a continuing education course 
approved under §301.304(b) if: (1) the license holder is being in-
vestigated by the board regarding the license holder's selection 
of clinical care for the treatment of tick-borne diseases; and (2) 
the license holder completed the course not more than two years 
before the start of the investigation. Section 301.304(d) autho-
rizes the board to adopt other rules to implement this section, 
including rules under §301.303(c) for the approval of education 
programs and providers. 

Section 301.305(a) states that as part of a continuing compe-
tency program under §301.303, a license holder shall complete 
at least two hours of continuing education relating to nursing ju-
risprudence and nursing ethics before the end of every third two-
year licensing period. Section 301.305(b) authorizes the board 
to adopt rules implementing the requirement under §301.305(a) 
in accordance with the guidelines for targeted continuing edu-
cation under §301.303(g). Section 301.305(c) states the board 
may not require a license holder to complete more than four 
hours of continuing education under this section. 

Section 301.306(a) provides that as part of continuing education 
requirements under §301.303, a license holder who is employed 
to work in an emergency room setting and who is required under 
board rules to comply with this section shall complete at least 
two hours of continuing education relating to forensic evidence 
collection not later than: (1) September 1, 2008; or (2) the sec-
ond anniversary of the initial issuance of a license under this 
chapter to the license holder. Section 301.306(b) states that the 
continuing education required under §301.306(a) must be part 
of a program approved under §301.303(c). Section 301.306(c) 
authorizes the board to adopt rules to identify the license hold-
ers who are required to complete continuing education under 
§301.306(a) and to establish the content of that continuing edu-
cation. The board may adopt other rules to implement this sec-
tion, including rules under §301.303(c) for the approval of edu-
cation programs and providers. 

Section 301.307(a) states as part of a continuing competency 
program under §301.303, a license holder whose practice 
includes older adult or geriatric populations shall complete at 
least two hours of continuing education relating to older adult 
or geriatric populations or maintain certification in an area of 
practice relating to older adult or geriatric populations. Section 

301.307(b)        
the requirement under subsection (a) of this section in accor-
dance with the guidelines for targeted continuing education 
under §301.303(g). Section 301.307(c) states the board may 
not require a license holder to complete more than six hours of 
continuing education under this section. 

Cross Reference to Statute. 

The following statutes are affected by this proposal: Occupations 
Code §§301.151, 301.152, and 301.303 - 301.307. 

§216.1. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise: 

(1) - (5) (No change.) 

(6) Authorship--Development and publication of a manu-
script related to nursing and health care that is published in a nursing 
or health-related textbook or journal. 

(7) - (15) (No change.) 

(16) Program development and presentation--Formulation 
of the purpose statement, objectives and associated content and/or pre-
sentation of an approved CNE activity. 

(17) [(16)] Program number--A unique number assigned to 
a program upon approval which shall identify it regardless of the num-
ber of times it is presented. 

(18) [(17)] Provider--An individual, partnership, organiza-
tion, agency or institution approved by an organization recognized by 
the Board which offers continuing education programs. 

(19) [(18)] Provider number--A unique number assigned to 
the provider upon approval by the credentialing agency or organization. 

§216.5. Additional Criteria for Specific Continuing Education Pro-
grams. 

(a) In addition to those programs reviewed by a Board ap-
proved entity, a licensee may attend an academic course that meets the 
following criteria: 

(1) The course shall be within the framework of a curricu-
lum that leads to an academic degree in nursing or any academic course 
directly relevant to the licensee's area of nursing practice. 

(2) Participants, upon audit by the Board, shall be able to 
present an official transcript indicating completion of the course with a 
grade of "C" or better, or a "Pass" on a Pass/Fail grading system. 

(b) Program Development and Presentation. Development 
and presentation of a program that is approved by one of the creden-
tialing agencies or providers approved by the Board. 

(1) Upon audit by the Board, the licensee must submit 
to the Board on one page: the title of the program, program objec-
tives, brief outline of content, credentialing agency, provider number 
assigned to the program, dates and locations of the presentation, and 
number of contact hours. 

(2) Contact hours for a presentation shall equal the number 
of contact hours awarded by a credentialing agency or provider ap-
proved by the Board. Contact hours may be obtained by this means by 
the nurse(s) who developed and/or presented the qualifying program 
per renewal period. Only distinct activities may be used to obtain con-
tact hours by this means for a renewal period. 

(c) Authorship. A licensee may receive CE credit for devel-
opment and publication of a manuscript related to nursing and health 
care. 

authorizes the board to adopt rules implementing
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(1) Upon audit by the Board, the licensee must submit a 
letter from the publisher indicating acceptance of the manuscript for 
publication or a copy of the published work. 

(2) One contact hour per distinct publication may be ob-
tained by this means per renewal period. 

§216.6. Activities that [That] are not Acceptable as Continuing Ed-
ucation. 

The following activities do not meet continuing education requirements 
for licensure renewal. 

(1) - (9) (No change.) 

(10) Self-directed study--An educational activity wherein 
the learner takes the initiative and the responsibility for assessing, 
planning, implementing and evaluating the activity including, but not 
limited to, academic courses that are audited, or that are not directly 
relevant to a licensee's area of nursing practice, or that are prerequisite 
courses such as mathematics, physiology, biology, government, or 
other similar courses are not acceptable.[:] 

[(A) academic courses that are audited, or that are not 
directly relevant to a licensee's area of nursing practice, or that are pre-
requisite courses such as mathematics, physiology, biology, govern-
ment, or other similar courses are not acceptable; and] 

[(B) authorship.] 

(11) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404269 
James W. Johnston 
General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-6821 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 461. GENERAL RULINGS 
22 TAC §461.7 
The Texas State Board of Examiners of Psychologists pro-
poses an amendment to 22 TAC §461.7, License Statuses. 
The proposed amendment will clarify the rule concerning the 
retirement of licenses and will afford licensees the opportunity to 
retire their license with a delinquent status in the same manner 
that licensees with an active or inactive status may retire their 
license. The rule will continue to prohibit, however, licensees 
with pending complaints or restricted licenses from retiring their 
license. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted 
to Brenda Skiff, Texas State Board of Examiners of Psychol-
ogists, by mail at 333 Guadalupe, Suite 2-450, Austin, TX 
78701; by phone at (512) 305-7700; or by email at brenda@ts-
bep.texas.gov within 30 days of publication of this proposal in 
the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§461.7. License Statuses. 

(a) Active Status. Any licensee with a license on active status 
may practice psychology pursuant to that license. Any license that is 
not on inactive, delinquent, retired, resigned, void or revoked status is 
considered to be on active status. Active status is the only status under 
which a licensee may engage in the practice of psychology. 

(b) Inactive Status. 

(1) A licensee may elect inactive status by applying to the 
Board and paying the fee set in Board rule §473.5(b) of this title (relat-
ing to Miscellaneous Fees (Not Refundable)). 

(2) Licensees who seek inactive status must return their li-
cense to the Board. A licensee may not practice psychology under an 
inactive license. 

(3) A licensee may place their [his/her] active license on 
inactive status for a period of two years. Reactivation of this license 
may occur at any time during this two-year period without the person 
having to take an exam provided that the person has notified the Board 
and has paid the required fees. At the end of the two-year period, if 
the license has not been reactivated, the license automatically becomes 
void. The inactive status may be extended for additional increments of 
two years if, prior to the end of each two-year period, the person notifies 
the Board in writing that an extension is requested and submits proof to 
the Board of continuous licensure by a psychology licensing board in 
this or another jurisdiction for the past two-year period and payment of 
all required fees. A licensee may indefinitely remain on inactive status 
if they are [he/she is] licensed in this or another jurisdiction and comply 
[complies] with the extension requirements set forth in this paragraph. 
Any licensee wishing to reactivate their [his/her] license that has been 
on inactive status for four years or more must take and pass the Ju-
risprudence Exam with the minimum acceptable score as set forth in 
Board rule §463.14 of this title (relating to Written Examinations) un-
less the licensee holds another license on active status with this Board. 

(4) Any licensee who returns to active status after having 
been on inactive status must provide proof of compliance with Board 
rule §461.11 of this title (relating to Professional Development) before 
reactivation will occur. 

(5) A licensee with a pending complaint may not place a 
license on inactive status. If disciplinary action is taken against a li-
censee's inactive license, the licensee must reactivate the license until 
the action has been terminated. 
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(6) Inactive status may be extended for two additional 
years upon the Board's review and approval of medical documentation 
of a catastrophic medical condition of the licensee. The request for 
this extension must be received in writing before the end of the current 
inactive status period and requires payment of the $100 inactive status 
fee. 

(c) Delinquent Status. A licensee who fails to renew their 
[his/her] license for any reason when required is considered to be on 
delinquent status. Any license delinquent for more than 12 consecu-
tive months shall be void (non-payment). A licensee may not engage 
in the practice of psychology under a delinquent license. The Board 
may sanction a delinquent licensee for violations of Board rules. 

(d) Restricted status. Any license that is currently suspended, 
on probated suspension, or is currently required to fulfill some require-
ments in a Board order is considered to be on restricted status. A li-
censee practicing under a restricted license must comply with any re-
strictions placed thereon by the Board. 

(e) Retirement Status. A licensee who is on active or inactive 
status with the Board may retire their license by notifying the Board 
in writing prior to the renewal date for the license. A licensee with a 
delinquent status may also retire their license by notifying the Board 
in writing prior to the license going void. However, a licensee with 
a pending complaint or restricted license may not retire their license. 
[seeking to retire after his or her renewal date must submit proof of 
compliance with the Board's professional development requirement. 
A licensee with a pending complaint, a restricted license, or who is 
otherwise not in compliance with all applicable Board rules may not 
retire his or her license. Permission to retire will not be granted for 
the purpose of allowing a licensee to avoid compliance with Board 
rule §461.11 of this title applies, unless the licensee presents to the 
Board evidence of extreme medical hardship and the Board grants the 
request.] A licensee who retires their license shall be reported to have 
retired in good standing. 

(f) Resignation Status. A licensee may resign only upon ex-
press agreement by the Board. A licensee who resigns shall be reported 
as: 

(1) Resigned in lieu of adjudication if permitted to resign 
while a complaint is pending; or 

(2) Resigned in lieu of further disciplinary action if permit-
ted to resign while the license is subject to restriction. 

(g) Void (Non-Payment) Status. The Board may void any li-
cense that has been delinquent for 12 months or more or any inactive 
license that has expired. An individual may not engage in the prac-
tice of psychology under a void license. A license that has been voided 
may not be reinstated for any reason. A licensee whose license has been 
voided must submit a new application if they wish [he or she wishes] 
to obtain a new license with the Board. 

(h) Revoked Status. A license is revoked pursuant to Board 
Order requiring revocation as a disciplinary action. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 4, 

2014. 
TRD-201404224 

Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-7700 

22 TAC §461.10 
The Texas State Board of Examiners of Psychologists proposes 
new rule §461.10, concerning License Required. The new rule 
would incorporate the licensure requirement set out in Texas 
Occupations Code Ann. §501.251 and would also clarify the 
Board's jurisdiction over non-exempt providers of psychological 
services when those services occur, either in whole or in part, 
within the State. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the new rule will be in effect, there will be 
no fiscal implications for state or local governments as a result 
of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed rule may be submitted to Brenda 
Skiff, Texas State Board of Examiners of Psychologists, by mail 
at 333 Guadalupe, Suite 2-450, Austin, TX 78701; by phone at 
(512) 305-7700; or by email at brenda@tsbep.texas.gov within 
30 days of publication of this proposal in the Texas Register. 

The new rule is proposed under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§461.10. License Required. 

(a) A person may not engage in or represent that the person 
is engaged in the practice of psychology within this State, unless the 
person is licensed or been issued trainee status by the Board, or the 
person is exempt under §501.004 of the Psychologists' Licensing Act. 

(b) A person is engaged in the practice of psychology within 
this State if any of the criteria set out in §501.003(b) of the Psycholo-
gists' Licensing Act occurs within this State, either in whole or in part. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 4, 

2014. 
TRD-201404225 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-7700 
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CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
22 TAC §463.11 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to 22 TAC §463.11, Licensed Psychologist. The 
proposed amendment would allow licensed specialists in school 
psychology to use their title while acquiring the supervised expe-
rience required for full licensure, without compromising the rea-
sonable measures of protection afforded the public elsewhere 
in the rule. By way of example, the proposed amendment would 
not detract from a supervisee's duty to inform the recipient of ser-
vices of their supervisory status or how the recipient may contact 
the supervisor directly. Thus, the public would be apprised of 
the provider's licensure status and level of education and train-
ing in the same manner as provisionally licensed psychologists 
and licensed psychological associates undergoing the required 
periods of supervised experience. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted 
to Brenda Skiff, Texas State Board of Examiners of Psychol-
ogists, by mail at 333 Guadalupe, Suite 2-450, Austin, TX 
78701; by phone at (512) 305-7700; or by email at brenda@ts-
bep.texas.gov within 30 days of publication of this proposal in 
the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§463.11. Licensed Psychologist. 

(a) Application Requirements by Provisional Licensure. This 
application is provided free of charge to the applicant who has taken the 
Oral Examination. Upon passage of the Oral Examination, the appli-
cant may submit the licensed psychologist application. An application 
for licensure as a psychologist includes, in addition to the requirements 
set forth in Board rule §463.5(1) of this title (relating to Application 
File Requirements): 

(1) Documentation of current licensure as a provisionally 
licensed psychologist in good standing. 

(2) Documentation indicating passage of the Board's Oral 
Examination. 

(3) Documentation of two years of supervised experience 
from a licensed psychologist which satisfies the requirements of the 
Board. The formal year must be documented by the Director of Intern-
ship Training. 

(4) Documentation of licensure in other jurisdictions, in-
cluding information on disciplinary action and pending complaints, 
sent directly to the Board. 

(b) Degree Requirements. The degree requirements for licen-
sure as a psychologist are the same as for provisional licensure as stated 
in Board rule §463.10 of this title (relating to Provisionally Licensed 
Psychologist). 

(c) Supervised Experience. In order to qualify for licensure, a 
psychologist must submit proof of two years of supervised experience, 
at least one year of which must have been received after the doctoral 
degree was officially conferred or completed, whichever is earliest, as 
shown on the official transcript, and at least one year of which must 
have been a formal internship. The formal internship year may be met 
either before or after the doctoral degree is conferred or completed. 
Supervised experience must be obtained in a minimum of two, and no 
more than three, calendar years, for full-time experience. 

(1) General. All supervised experience for licensure as a 
psychologist, including the formal internship, must meet the following 
requirements: 

(A) Experience may be obtained only in either a full-
time or half-time setting. 

(B) A year of full-time supervised experience is defined 
as a minimum of 35 hours per week employment/experience in not less 
than 12 consecutive calendar months in not more than two placements. 

(C) A year of half-time supervised experience is defined 
as a minimum of 20 hours per week employment/experience in not less 
than 24 consecutive calendar months in not more than two placements. 

(D) A year of full-time experience may be acquired 
through a combination of half-time and full-time employment/expe-
rience provided that the equivalent of a full-time year of supervision 
experience is satisfied. 

(E) One calendar year from the beginning of ten consec-
utive months of employment/experience in an academic setting consti-
tutes one year of experience. 

(F) When supervised experience is interrupted, the 
Board may waive upon a showing of good cause by the supervisee, 
the requirement that the supervised experience be completed in 
consecutive months. Any consecutive experience obtained before or 
after the gap must be at least six months unless the supervisor remains 
the same. Waivers for such gaps are rarely approved and must be 
requested in writing and include sufficient documentation to permit 
verification of the circumstances supporting the request. No waiver 
will be granted unless the Board finds that the supervised experience 
for which the waiver is sought was adequate and appropriate. Good 
cause is defined as: 

(i) unanticipated discontinuance of the supervision 
setting, 

(ii) maternity or paternity leave of supervisee, 

(iii) relocation of spouse or spousal equivalent, 

(iv) serious illness of the supervisee, or serious ill-
ness in supervisee's immediate family. 

(G) A rotating internship organized within a doctoral 
program is considered to be one placement. 

(H) The experience requirement must be obtained after 
official enrollment in a doctoral program. 
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(I) All supervised experience must be received from a 
psychologist licensed at the time supervision is received. 

(J) The supervising psychologist must be trained in the 
area of supervision provided to the supervisee. 

(K) No experience which is obtained from a psycholo-
gist who is related within the second degree of affinity or within the 
second degree by consanguinity to the person may be considered. 

(L) All supervised experience obtained for the purpose 
of licensure must be conducted in accordance with all applicable Board 
rules. 

(M) Experience received from a psychologist while the 
psychologist is practicing subject to an Agreed Board Order or Board 
Order shall not, under any circumstances, qualify as supervised expe-
rience for licensure purposes regardless of the setting in which it was 
received. Psychologists who become subject to an Agreed Board Or-
der or Board Order shall inform all supervisees of the Agreed Board 
Order or Board Order and assist all supervisees in finding appropriate 
alternate supervision. 

(N) The supervisee shall be designated by a title that 
clearly indicates a supervisory licensing status such as "intern," "res-
ident," "trainee," or "fellow." An individual who is a provisionally li-
censed psychologist or a licensed psychological associate may use their 
[this] title so long as those receiving psychological services are clearly 
informed that the individual is under the supervision of a licensed psy-
chologist. An individual who is a licensed specialist in school psychol-
ogy may use their title so long as the supervised experience takes place 
within the public schools, and those receiving psychological services 
are clearly informed that the individual is under the supervision of an 
individual who is licensed as a psychologist and specialist in school 
psychology. Use of a different job title is permitted only if the super-
visee is providing services for a government facility or other facility 
exempted under §501.004 of the Act (Applicability) and the supervisee 
is using a title assigned by that facility. 

(O) The supervisee and supervisor must clearly inform 
those receiving psychological services as to the supervisory status of 
the individual and how the patient or client may contact the supervising 
licensed psychologist directly. 

(2) Formal Internship. At least one year of experience must 
be satisfied by one of the following types of formal internship: 

(A) The successful completion of an internship pro-
gram accredited by the American Psychological Association (APA); or 

(B) The successful completion of an organized intern-
ship meeting all of the following criteria: 

(i) It must constitute an organized training program 
which is designed to provide the intern with a planned, programmed 
sequence of training experiences. The primary focus and purpose of 
the program must be to assure breadth and quality of training. 

(ii) The internship agency must have a clearly desig-
nated staff psychologist who is responsible for the integrity and quality 
of the training program and who is actively licensed/certified by the 
licensing board of the jurisdiction in which the internship takes place 
and who is present at the training facility for a minimum of 20 hours a 
week. 

(iii) The internship agency must have two or more 
full-time licensed psychologists on the staff as primary supervisors. 

(iv) Internship supervision must be provided by a 
staff member of the internship agency or by an affiliate of that agency 
who carries clinical responsibility for the cases being supervised. 

(v) The internship must provide training in a range 
of assessment and intervention activities conducted directly with pa-
tients/clients. 

(vi) At least 25% of trainee's time must be in direct 
patient/client contact (minimum 375 hours). 

(vii) The internship must include a minimum of two 
hours per week (regardless of whether the internship was completed 
in one year or two) of regularly scheduled formal, face-to-face indi-
vidual supervision. There must also be at least two additional hours 
per week in learning activities such as: case conferences involving a 
case in which the intern was actively involved; seminars dealing with 
psychology issues; co-therapy with a staff person including discussion; 
group supervision; additional individual supervision. 

(viii) Training must be post-clerkship, post-
practicum and post-externship level. 

(ix) The internship agency must have a minimum of 
two full-time equivalent interns at the internship level of training during 
applicant's training period. 

(x) The internship agency must inform prospective 
interns about the goals and content of the internship, as well as the 
expectations for quantity and quality of trainee's work; or 

(C) The successful completion of an organized intern-
ship program in a school district meeting the following criteria: 

(i) The internship experience must be provided at or 
near the end of the formal training period. 

(ii) The internship experience must occur on a full-
time basis over a period of one academic year, or on a half-time basis 
over a period of two consecutive academic years. 

(iii) The internship experience must be consistent 
with a written plan and must meet the specific training objectives of 
the program. 

(iv) The internship experience must occur in a set-
ting appropriate to the specific training objectives of the program. 

(v) At least 600 clock hours of the internship expe-
rience must occur in a school setting and must provide a balanced ex-
posure to regular and special educational programs. 

(vi) The internship experience must occur under 
conditions of appropriate supervision. Field-based internship super-
visors, for the purpose of the internship that takes place in a school 
setting, must be licensed as a psychologist and, if a separate credential 
is required to practice school psychology, must have a valid credential 
to provide psychology in the public schools. The portion of the 
internship which appropriately may take place in a non-school setting 
must be supervised by a psychologist. 

(vii) Field-based internship supervisors must be re-
sponsible for no more than two interns at any given time. University 
internship supervisors shall be responsible for no more than twelve in-
terns at any given time. 

(viii) Field-based internship supervisors must pro-
vide at least two hours per week of direct supervision for each intern. 
University internship supervisors must maintain an ongoing relation-
ship with field-based internship supervisors and shall provide at least 
one field-based contact per semester with each intern. 

(ix) The internship site shall inform interns concern-
ing the period of the internship and the training objectives of the pro-
gram. 
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(x) The internship experience must be systemat-
ically evaluated in a manner consistent with the specific training 
objectives of the program. 

(xi) The internship experience must be conducted in 
a manner consistent with the current legal-ethical standards of the pro-
fession. 

(xii) The internship agency must have a minimum 
of two full-time equivalent interns at the internship level during the 
applicant's training period. 

(xiii) The internship agency must have the availabil-
ity of at least two full-time equivalent psychologists as primary super-
visors, at least one of whom is employed full time at the agency and is 
a school psychologist. 

(3) Industrial/Organizational Requirements. Individuals 
enrolled in an Industrial/Organizational doctoral degree program are 
exempt from the formal internship requirement and must complete 
two full years of supervised experience, at least one of which must be 
received after the doctoral degree is conferred and both of which must 
meet the requirements of paragraph (1) of this subsection. Individuals 
who do not undergo a formal internship pursuant to this paragraph 
should note that Board rules prohibit a psychologist from practicing in 
an area in which she does not have sufficient training and experience, 
of which a formal internship year is considered to be an integral 
requirement. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 4, 

2014. 
TRD-201404226 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-7700 

22 TAC §463.23 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to 22 TAC §463.23, Criteria for Examination 
Consultants. The proposed amendment is being offered to 
expand the pool of licensees eligible to serve as examiners 
for the Board's Oral Examination. The proposed amendment 
will also expand the pool of licensees eligible to serve on the 
Board's Written Exam Committee and in the Vignette Writing 
Workshop. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted 
to Brenda Skiff, Texas State Board of Examiners of Psychol-
ogists, by mail at 333 Guadalupe, Suite 2-450, Austin, TX 
78701; by phone at (512) 305-7700; or by email at brenda@ts-
bep.texas.gov within 30 days of publication of this proposal in 
the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§463.23. Criteria for Examination Consultants. 

The Board may employ licensees [licensed psychologists] to act as 
consultants for purposes of developing and administering the Jurispru-
dence Examination and the Oral Examination. All such consultants 
shall be considered as agents of the Board. To be eligible to serve as a 
consultant for an examination, an individual must: 

(1) Be currently licensed by the Board [as a psychologist] 
and must have three years of experience in their area of expertise as 
a licensee; [practiced within his/her area of expertise for the last five 
years;] 

(2) Not be related within the second degree of affinity (mar-
riage) or consanguinity (blood relationship) to an individual who has 
applied to take the examination; 

(3) Have no restrictions or pending complaints against 
his/her license; and 

(4) Be approved by the Board. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 4, 

2014. 
TRD-201404227 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-7700 

22 TAC §463.24 
The Texas State Board of Examiners of Psychologists pro-
poses an amendment to 22 TAC §463.24, Oral Examination 
Workgroup. The proposed amendment will eliminate dated 
requirements, ensure the rule correctly reflects the Workgroup's 
duties, and eliminate redundant provisions. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
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comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted 
to Brenda Skiff, Texas State Board of Examiners of Psychol-
ogists, by mail at 333 Guadalupe, Suite 2-450, Austin, TX 
78701; by phone at (512) 305-7700; or by email at brenda@ts-
bep.texas.gov within 30 days of publication of this proposal in 
the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§463.24. Oral Examination Workgroup [Work Group]. 

(a) The Board establishes a Workgroup [work group] of Oral 
Examination consultants for the purpose of improving the consistency 
of the administration and the objectivity of the examination. Qualifi-
cations of the consultants are set by Board rule §463.23 of this title 
(relating to Criteria for Examination Consultants). Members of the 
Workgroup [work group] must be approved by the Board or its de-
signee. 

(b) The Workgroup [work group] will include persons inter-
ested in or affected by the regulation of the practice of psychology, 
including faculty members of college or university psychology depart-
ments and licensees with varying levels of experience. 

(c) The Workgroup [work group] shall: 

(1) review audio recordings [audiotapes] of passed and [or] 
failed examinations; 

(2) review analyses of the performance of persons who 
failed the examination provided under §501.256(e) of the Act; 

(3) assess scoring criteria and clinical scenarios used in the 
administration of the examination; 

(4) recommend improvements to standardize the adminis-
tration of the examination; and 

(5) conduct other appropriate tasks. 

(6) The Chair of the Workgroup [Work Group] will be ap-
pointed by the Board from among the consultants. The Chair will 
call the meetings of the consultants and direct the Workgroup's [work 
group's] activities. 

(d) [(e)] The Chair of the Board's Oral Examination Com-
mittee will serve as the Board's liaison to the Oral Examination 
Workgroup. [work group.] This Board member will communicate 
the mission, goals and tasks to the Workgroup. [work group.] This 
Board member will serve as a resource to the Workgroup [work 
group] but will not directly participate in the evaluation of the Oral 
Examination. [This Board member will be responsible for ensuring 
that the recommendations of the work group approved by the Board 
are implemented.] 

(e) The Workgroup will report the group's recommendations 
for improving the oral examination to the Board on a biennial basis. 
The Board liaison member will be responsible for ensuring that the 
recommendations of the Workgroup are presented to the Board for re-
view and consideration for implementation. 

(f) The Oral Examination will be modified, as necessary, based 
upon the Workgroup's recommendations, prior to the next scheduled 
examination. 

[(f) The work group will report at least biennially to the Board 
the group's recommendations for improving the consistency of the ad-
ministration and objectivity of the Oral Examination. The Board will 
modify the oral examination, as necessary, based on the work group's 
recommendations for the next administration of the Oral Examination.] 

[(g) The first report of the work group must be submitted to the 
Board no later than January 2006. Necessary modifications to the Oral 
Examination based on the recommendations of the work group must 
be made to the examination by the January 2007 examination.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 4, 

2014. 
TRD-201404228 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-7700 

22 TAC §463.31 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to 22 TAC §463.31, Use of Other Mental Health 
License During Practicum, Internship, or Supervised Experi-
ence. The proposed amendment will allow all licensees of this 
Board to use their title when delivering psychological services 
during the supervised experience required for full licensure, 
without compromising the reasonable measures of protection 
afforded the public elsewhere in the Board's rules. The rule will 
continue to prohibit, however, the delivery of psychological ser-
vices under a mental health license issued by another agency or 
jurisdiction, while acquiring the supervised experience required 
for full licensure. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks has also determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be to help the Board protect the 
public. There will be no economic costs to persons required to 
comply with this rule. There will be no effect on small businesses 
or local economies. 

Comments on the proposed amendment may be submitted 
to Brenda Skiff, Texas State Board of Examiners of Psychol-
ogists, by mail at 333 Guadalupe, Suite 2-450, Austin, TX 
78701; by phone at (512) 305-7700; or by email at brenda@ts-
bep.texas.gov within 30 days of publication of this proposal in 
the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
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State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§463.31. Use of Other Mental Health License During [Titles during] 
Practicum, Internship, or [and] Supervised Experience [When Appli-
cant Holds Another License]. 

(a) An individual who holds a mental health license, other than 
one issued by this Board, may not obtain the required practicum, intern-
ship, or supervised experience required for a license with this Board 
while practicing under that license. During the documented hours of 
the practicum, internship, or supervised experience, the individual may 
provide psychological services only under the authority of a qualified 
supervisor of the practicum, internship, or supervised experience. 

(b) An individual subject to subsection (a) must comply with 
the Psychologists' Licensing Act and all applicable Board rules regard-
ing the use of appropriate titles. 

[Subject to the provisions herein, an individual who holds a license 
with this Board or any other type of mental health license may not 
obtain the required practicum, internship or supervised experience re-
quired for another license with this Board while practicing under the 
first license. During the documented hours of the practicum, intern-
ship or supervised experience, the individual may provide psychologi-
cal services only under the authority of the qualified supervisor of the 
practicum, internship or supervised experience, not under the authority 
of the first license. The individual must use an appropriate title which 
is indicated by the Act and Board rules during the practicum, intern-
ship, or supervised experience that clearly indicates that the individual 
is being supervised; however, a licensed psychological associate may 
use their title while providing services within a practicum that is part 
of the person's supervised course of study to obtain a doctoral degree 
in psychology if the individual is being supervised by a licensed psy-
chologist. Unless a specific exception is set out in another Board rule, 
the individual may not use the title of the first license during the doc-
umented hours of the practicum, internship, or supervised experience. 
All clients or patients that receive services from the individual seeking 
licensure must be informed that the individual is being supervised and 
how the supervisor may be contacted.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 4, 

2014. 
TRD-201404229 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 305-7700 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 140. HEALTH PROFESSIONS 
REGULATION 

The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State 
Health Services (department), proposes amendments to 
§§140.119, 140.150, 140.153, 140.201, 140.202, 140.208, 
140.214, 140.417, 140.501, 140.502, and 140.579, the repeals 
of §§140.152, 140.203, and 140.503, and new §§140.24, 
140.48, 140.121, 140.170, 140.218, 140.265, 140.287, 140.378, 
140.433, 140.524, and 140.596, concerning the licensing and 
regulation of perfusionists, personal emergency response 
system providers, sanitarians, code enforcement officers, res-
piratory care practitioners, contact lens dispensers, opticians, 
massage therapists, chemical dependency counselors, medical 
radiologic technologists, and dyslexia therapists and dyslexia 
practitioners. 

BACKGROUND AND PURPOSE 

The proposed new rules and amendments implement Senate 
Bill 1733, 82nd Legislature, Regular Session, 2011, and Sen-
ate Bill 162 and House Bill 2254 of the 83rd Legislature, Regu-
lar Session, 2013, which amended Occupations Code, Chapter 
55, relating to the occupational licensing of spouses of mem-
bers of the military, the eligibility requirements for certain occu-
pational licenses issued to applicants with military experience, 
and apprenticeship requirements for occupational licenses is-
sued to applicants with military experience. The affected licens-
ing programs are within the Professional Licensing and Certifi-
cation Unit of the department's Division for Regulatory Services. 

The proposed repeals and amendments for Subchapter D (Code 
Enforcement Officers), Subchapter E (Respiratory Care), and 
Subchapter J (Medical Radiologic Technologists) will remove all 
references to advisory committees within these subchapters. By 
rule, these committees have been abolished, and the proposed 
repeals will conform the rules to the actual operation of the pro-
grams. The proposed amendments for Subchapter C (Sanitari-
ans) and Subchapter K (Dyslexia Therapists and Dyslexia Prac-
titioners) will remove the advisory committee abolishment dates, 
since these committees will remain active. 

The proposed amendments for the fee section of Subchapter 
D (Code Enforcement Officers) will remove the cost of the pre-
scribed examination and re-examination. 

SECTION-BY-SECTION SUMMARY 

The proposed amendments to §§140.150, 140.201, 140.202, 
140.208, 140.214, 140.501, and 140.502 remove advisory 
committee language for Subchapters D, E, and J to confirm the 
abolishment of these committees. The proposed amendments 
to Subchapter C, §140.119 and Subchapter K, §140.579 remove 
the abolishment dates for these committees, as these commit-
tees remain active. According to §140.119(e), the abolishment 
date for the Registered Sanitarian Advisory Committee was 
September 1, 2011. According to §140.579(e), the abolish-
ment date for the Dyslexia Licensing Advisory Committee was 
September 1, 2013. 

The proposed amendment to §140.153 will remove the fee 
amount of the Code Enforcement Officer examination, as 
administered by the department's designee. The amendment 
eliminates this fee cap, requiring the applicant to pay the cost 
of any prescribed examination. There will be a fiscal impact to 
persons who will pay the examination fee of $75. Registered 
code enforcement officers work for local governments, either 
municipalities or counties. The employer is not required to pay 
for registration fees, nor is state registration a requirement of 
law. The registration is a voluntary, title-protection credential 
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and is mandatory only if the individual wishes to use the title 
"code enforcement officer" in connection with their work. 

The proposed repeal of §§140.152, 140.203, and 140.503 
confirms the abolishment of the advisory committees for Sub-
chapters D, E, and J. The Code Enforcement Officers' Advisory 
Committee abolishment date was September 1, 2011. The 
Respiratory Care Advisory Committee's abolishment date was 
November 1, 2011. The Medical Radiologic Technologist Advi-
sory Committee's abolishment date was November 1, 2012. 

The proposed new §§140.24, 140.48, 140.121, 140.170, 
140.218, 140.265, 140.287, 140.378, 140.433, 140.524, and 
140.596 add new language to define military service members, 
military spouses, and military veterans, as well as application 
and eligibility procedures that apply to those individuals. The 
amendment to §140.417 removes the language concerning mil-
itary spouses and incorporates it into proposed new §140.433. 

FISCAL NOTE 

Cindy Bourland, Manager, Professional Licensing and Certifi-
cation Unit, has determined that for each year of the first five 
years that the proposed sections will be in effect, there will be 
a fiscal savings to state government as a result of amending 
the examination fee rule in §140.153. The department currently 
spends $25 per Code Enforcement Officer Registration exami-
nation. For fiscal year 2013, 231 applicants took the examination 
and the department paid $25 per applicant, for a total of $5,775 in 
examination subsidies to the examination vendor. The proposed 
amended rule will eliminate the department's expenditures and 
require the registration applicant to pay the actual cost of the ex-
amination fee of $75 to the examination vendor. 

There will be no fiscal impact to state or local governments as a 
result of enforcing and administering the remaining sections as 
proposed. 

MICRO-BUSINESSES AND SMALL BUSINESSES IMPACT 
ANALYSIS 

Ms. Bourland has also determined that there will be no adverse 
economic effect on small businesses or micro-businesses. This 
determination was made because the economic costs imposed 
by the proposed amendments and new rules are to individual 
licensees and applicants, but do not impose any new require-
ments on businesses. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

There are anticipated economic costs to persons who will pay the 
examination fee in §140.153. The actual cost of the Code En-
forcement Officer examination is $75 per applicant, assessed by 
the examination vendor. Currently, the department pays $25 of 
this cost due to the $50 fee cap in the rules. With the elimination 
of the fee cap, the full cost of $75 will be paid by the applicant. 
There will be a cost increase of $25 to persons who will pay a 
fee for the examination. There is no anticipated negative impact 
on local employment. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule with the specific intent to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 

public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposed rules do 
not restrict or limit an owner's right to his or her property that 
would otherwise exist in the absence of government action and 
therefore does not constitute a taking under Government Code, 
§2007.043. 

PUBLIC BENEFIT 

In addition, Ms. Bourland has also determined that for each year 
of the first five years the sections are in effect, the public will ben-
efit from the adoption of the sections. The public benefit antici-
pated as a result of enforcing or administering the sections is to 
continue to ensure public health and safety through the licensing 
and regulation of perfusionists, personal emergency response 
system providers, sanitarians, code enforcement officers, res-
piratory care practitioners, contact lens dispensers, opticians, 
massage therapists, chemical dependency counselors, medical 
radiologic technologists, and dyslexia therapists and practition-
ers, and to increase the availability of licensed health profession-
als by facilitating the occupational licensing of applicants with 
applicable military experience and of qualified military spouses. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Crystal Beard, 
Program Director, Professional Licensing and Certification 
Unit, Division for Regulatory Services, Department of State 
Health Services, Mail Code 1982, P.O. Box 149347, Austin, 
Texas 78714-9347, (512) 834-6628, or by email to crys-
tal.beard@dshs.state.tx.us. When emailing comments, please 
indicate "Comments on Proposed Rules" in the subject line. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rules have been reviewed 
by legal counsel and found to be within the state agencies' au-
thority to adopt. 

SUBCHAPTER A. PERFUSIONISTS 
25 TAC §140.24 
The new rule is authorized by Occupations Code, Chapter 55, 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 
counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The new rule affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 
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§140.24. Licensing of Military Service Members, Military Veterans, 
and Military Spouses. 

(a) This section sets out licensing procedures for military ser-
vice members, military veterans, and military spouses required under 
Occupations Code, Chapter 55 (relating to Licensing of Military Ser-
vice Members, Military Veterans, and Military Spouses). For purposes 
of this section, the following terms shall have the following meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current licensure issued by another jurisdiction. Upon request, the 
applicant shall provide proof that the licensing requirements of that 
jurisdiction are substantially equivalent to the licensing requirements 
of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a license submitted by a verified mil-
itary service member or military veteran, the applicant shall receive 
credit towards any licensing or apprenticeship requirements, except an 
examination requirement, for verified military service, training, or ed-
ucation that is relevant to the occupation, unless he or she holds a re-
stricted license issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
license issued by another jurisdiction that has substantially equivalent 
licensing requirements shall complete and submit an application form 
and fee. The department shall issue a license to a qualified applicant 
who holds such a license as soon as practicable and the renewal of the 
license shall be in accordance with subsection (i) of this section. 

(g) In accordance with Occupations Code, §55.004(c), the ex-
ecutive secretary may waive any prerequisite to obtaining a license af-
ter reviewing the applicant's credentials and determining that the ap-
plicant holds a license issued by another jurisdiction that has licensing 
requirements substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the license in this state that expired while the ap-
plicant lived in another state for at least six months is qualified for li-
censure based on the previously held license, if there are no unresolved 
complaints against the applicant and if there is no other bar to licensure, 
such as criminal background or non-compliance with a department or-
der. 

(i) If the department issues an initial license to an applicant 
who is a military spouse in accordance with subsection (f) of this sec-

tion, the department shall assess whether the applicant has met all li-
censing requirements of this state by virtue of the current license issued 
by another jurisdiction. The department shall provide this assessment 
in writing to the applicant at the time the license is issued. If the appli-
cant has not met all licensing requirements of this state, the applicant 
must provide proof of completion at the time of the first application for 
license renewal. A license shall not be renewed, shall be allowed to 
expire, and shall become ineffective if the applicant does not provide 
proof of completion at the time of the first application for licensure re-
newal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404204 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER B. PERSONAL EMERGENCY 
RESPONSE SYSTEM PROVIDERS PROGRAM 
25 TAC §140.48 
STATUTORY AUTHORITY 

The new rule is authorized by Occupations Code, Chapter 55 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 
counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The new rule affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.48. Registration of Military Service Members, Military Veter-
ans, and Military Spouses. 

(a) This section sets out registration procedures for military 
service members, military veterans, and military spouses required 
under Occupations Code, Chapter 55 (relating to Licensing of Military 
Service Members, Military Veterans, and Military Spouses). For 
purposes of this section, the following terms shall have the following 
meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 
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(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current licensure or registration issued by another jurisdiction. Upon 
request, the applicant shall provide proof that the licensing or registra-
tion requirements of that jurisdiction are substantially equivalent to the 
registration requirements of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for registration submitted by a verified 
military service member or military veteran, the applicant shall receive 
credit towards any registration requirements, except an examination 
requirement, for verified military service, training, or education that is 
relevant to the occupation, unless he or she holds a restricted license or 
registration issued by another jurisdiction or if he or she has an unac-
ceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
license or registration issued by another jurisdiction that has substan-
tially equivalent licensing or registration requirements shall complete 
and submit an application form and fee. The department shall issue a 
registration to a qualified applicant who holds such a license or regis-
tration as soon as practicable and the renewal of the registration shall 
be in accordance with subsection (i) of this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a registration after 
reviewing the applicant's credentials and determining that the applicant 
holds a license or registration issued by another jurisdiction that has li-
censing or registration requirements substantially equivalent to those 
of this state. 

(h) A military spouse who within the five years preceding the 
application date held the registration in this state that expired while the 
applicant lived in another state for at least six months is qualified for 
registration based on the previously held registration, if there are no 
unresolved complaints against the applicant and if there is no other bar 
to registration, such as criminal background or non-compliance with a 
department order. 

(i) If the department issues an initial registration to an appli-
cant who is a military spouse in accordance with subsection (f) of this 
section, the department shall assess whether the applicant has met all 
registration requirements of this state by virtue of the current license or 
registration issued by another jurisdiction. The department shall pro-
vide this assessment in writing to the applicant at the time the registra-
tion is issued. If the applicant has not met all registration requirements 
of this state, the applicant must provide proof of completion at the time 
of the first application for registration renewal. A registration shall not 
be renewed, shall be allowed to expire, and shall become ineffective if 
the applicant does not provide proof of completion at the time of the 
first application for registration renewal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404205 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER C. SANITARIANS 
25 TAC §140.119, §140.121 
STATUTORY AUTHORITY 

The amendment and new rule are authorized by Occupations 
Code, Chapter 55 and §§352.053, 353.005, 403.052, 455.051, 
504.051, 601.052, 603.152, 604.052, 781.051, 1952.051, and 
1953.051, which authorize the adoption of rules for the licensing 
and regulation of opticians, contact lens dispensers, dyslexia 
therapists and practitioners, massage therapists, chemical 
dependency counselors, medical radiologic technologists, 
perfusionists, respiratory care practitioners, personal emer-
gency response system providers, code enforcement officers, 
and sanitarians. The proposed changes are authorized by 
Government Code, §531.0055 and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration 
of Health and Safety Code, Chapter 1001. The amendment 
and new rule affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.119. Registered Sanitarian Advisory Committee. 
(a) - (d) (No change.) 

(e) Review. [and duration. By September 1, 2011, the] The 
department will periodically initiate and complete a review of the com-
mittee to determine whether the committee should be continued, con-
solidated with another committee, or abolished. [If the committee is 
not continued or consolidated, the committee shall be abolished on that 
date.] 

(f) - (o) (No change.) 

§140.121. Registration of Military Service Members, Military Veter-
ans, and Military Spouses. 

(a) This section sets out registration procedures for military 
service members, military veterans, and military spouses required 
under Occupations Code, Chapter 55 (relating to Licensing of Military 
Service Members, Military Veterans, and Military Spouses). For 
purposes of this section, the following terms shall have the following 
meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 
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(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current registration issued by another jurisdiction. Upon request, the 
applicant shall provide proof that the registration requirements of that 
jurisdiction are substantially equivalent to the registration requirements 
of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a registration submitted by a verified 
military service member or military veteran, the applicant shall receive 
credit towards any registration or apprenticeship requirements, except 
an examination requirement, for verified military service, training, or 
education that is relevant to the occupation, unless he or she holds a re-
stricted registration issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
registration issued by another jurisdiction that has substantially equiva-
lent registration requirements shall complete and submit an application 
form and fee. The department shall issue a registration to a qualified 
applicant who holds such a registration as soon as practicable and the 
renewal of the registration shall be in accordance with subsection (i) of 
this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a registration after 
reviewing the applicant's credentials and determining that the applicant 
holds a registration issued by another jurisdiction that has registration 
requirements substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the registration in this state that expired while the 
applicant lived in another state for at least six months is qualified for 
registration based on the previously held registration, if there are no 
unresolved complaints against the applicant and if there is no other bar 
to registration, such as criminal background or non-compliance with a 
department order. 

(i) If the department issues an initial registration to an appli-
cant who is a military spouse in accordance with subsection (f) of this 
section, the department shall assess whether the applicant has met all 
registration requirements of this state by virtue of the current registra-
tion issued by another jurisdiction. The department shall provide this 
assessment in writing to the applicant at the time the registration is is-
sued. If the applicant has not met all registration requirements of this 
state, the applicant must provide proof of completion at the time of the 
first application for registration renewal. A registration shall not be re-
newed, shall be allowed to expire, and shall become ineffective if the 
applicant does not provide proof of completion at the time of the first 
application for registration renewal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404206 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

♦ ♦ ♦ 

SUBCHAPTER D. CODE ENFORCEMENT 
OFFICERS 
25 TAC §§140.150, 140.153, 140.170 
STATUTORY AUTHORITY 

The amendments and new rule are authorized by Occupations 
Code, Chapter 55 and §§352.053, 353.005, 403.052, 455.051, 
504.051, 601.052, 603.152, 604.052, 781.051, 1952.051, and 
1953.051, which authorize the adoption of rules for the licensing 
and regulation of opticians, contact lens dispensers, dyslexia 
therapists and practitioners, massage therapists, chemical 
dependency counselors, medical radiologic technologists, 
perfusionists, respiratory care practitioners, personal emer-
gency response system providers, code enforcement officers, 
and sanitarians. The proposed changes are authorized by 
Government Code, §531.0055 and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration of 
Health and Safety Code, Chapter 1001. 

The amendments and new rule affect Occupations Code, Chap-
ters 55, 352, 353, 403, 455, 504, 601, 603, 604, 781, 1952, and 
1953. 

§140.150. Purpose and Scope. 
(a) (No change.) 

(b) Scope. These sections cover definitions; [the advisory 
committee;] fees; application procedures; registration qualification 
requirements; educational requirements; examinations; determina-
tion of eligibility; registration and registration renewal; grounds 
for suspension or revocation; registration of persons with criminal 
backgrounds; violations, complaints, investigations, and disciplinary 
actions; processing applications; exemptions; advertising; and contin-
uing education. 

§140.153. Fees. 
(a) (No change.) 

(1) - (5) (No change.) 

(6) examination fee--the cost of any prescribed exam; 
[fees:] 

[(A) department administered--$50; or] 

[(B) administered by department's designee--the 
amount specified in the contract between the department and the 
designee, not to exceed $50;] 

(7) reexamination fee--the cost of any prescribed exam; 
and [$50; and] 

(8) (No change.) 
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(b) - (e) (No change.) 

§140.170. Registration of Military Service Members, Military Veter-
ans, and Military Spouses. 

(a) This section sets out registration procedures for military 
service members, military veterans, and military spouses required 
under Occupations Code, Chapter 55 (relating to Licensing of Military 
Service Members, Military Veterans, and Military Spouses). For 
purposes of this section, the following terms shall have the following 
meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current registration issued by another jurisdiction. Upon request, the 
applicant shall provide proof that the registration requirements of that 
jurisdiction are substantially equivalent to the registration requirements 
of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a registration submitted by a verified 
military service member or military veteran, the applicant shall receive 
credit towards any registration or apprenticeship requirements, except 
an examination requirement, for verified military service, training, or 
education that is relevant to the occupation, unless he or she holds a re-
stricted registration issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
registration issued by another jurisdiction that has substantially equiva-
lent registration requirements shall complete and submit an application 
form and fee. The department shall issue a registration to a qualified 
applicant who holds such a license as soon as practicable and the re-
newal of the registration shall be in accordance with subsection (i) of 
this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a registration after 
reviewing the applicant's credentials and determining that the applicant 
holds a registration issued by another jurisdiction that has registration 
requirements substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the registration in this state that expired while the 
applicant lived in another state for at least six months is qualified for 
registration based on the previously held registration, if there are no 
unresolved complaints against the applicant and if there is no other bar 

to registration, such as criminal background or non-compliance with a 
department order. 

(i) If the department issues an initial registration to an appli-
cant who is a military spouse in accordance with subsection (f) of this 
section, the department shall assess whether the applicant has met all 
registration requirements of this state by virtue of the current registra-
tion issued by another jurisdiction. The department shall provide this 
assessment in writing to the applicant at the time the registration is is-
sued. If the applicant has not met all registration requirements of this 
state, the applicant must provide proof of completion at the time of the 
first application for registration renewal. A registration shall not be re-
newed, shall be allowed to expire, and shall become ineffective if the 
applicant does not provide proof of completion at the time of the first 
application for registration renewal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404207 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

25 TAC §140.152 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeal is authorized by Occupations Code, Chapter 55 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 
counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The repeal affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.152. Code Enforcement Officers' Advisory Committee. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
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TRD-201404208 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER E. RESPIRATORY CARE 
25 TAC §§140.201, 140.202, 140.208, 140.214, 140.218 
STATUTORY AUTHORITY 

The amendments and new rule are authorized by Occupations 
Code, Chapter 55 and §§352.053, 353.005, 403.052, 455.051, 
504.051, 601.052, 603.152, 604.052, 781.051, 1952.051, and 
1953.051, which authorize the adoption of rules for the licensing 
and regulation of opticians, contact lens dispensers, dyslexia 
therapists and practitioners, massage therapists, chemical 
dependency counselors, medical radiologic technologists, 
perfusionists, respiratory care practitioners, personal emer-
gency response system providers, code enforcement officers, 
and sanitarians. The proposed changes are authorized by 
Government Code, §531.0055 and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration of 
Health and Safety Code, Chapter 1001. 

The amendments and new rule affect Occupations Code, Chap-
ters 55, 352, 353, 403, 455, 504, 601, 603, 604, 781, 1952, and 
1953. 

§140.201. Context [Purpose and Scope]. 

These sections cover definitions; [the advisory committee;] fees; 
exceptions to certification; application requirements and procedures; 
types of certificates, temporary permits, and applicant eligibility; 
examination; certificate renewal; continuing education requirements; 
changes of name or address; professional and ethical standards; 
certifying or permitting persons with criminal background to be 
respiratory care practitioners; violations, complaints and subsequent 
actions; informal dispositions; and suspension of license relating to 
child support and child custody. 

§140.202. Definitions. 

The following words and terms when used in these sections, shall have 
the following meanings, unless the content clearly indicates otherwise: 

(1) - (2) (No change.) 

[(3) Advisory committee--The Respiratory Care Practi-
tioners Advisory Committee.] 

(3) [(4)] Aides/orderlies--Health care workers who per-
form routine tasks under the direct supervision of a respiratory care 
practitioner such as transporting patients, assembling treatment equip-
ment, preparing work areas, and other assigned duties. Aides/orderlies 
may not perform respiratory care procedures. 

(4) [(5)] AMA--The American Medical Association. 

(5) [(6)] Applicant--A person who applies to the Depart-
ment of State Health Services for a certificate or temporary permit. 

(6) [(7)] Appropriate educational agency--The Texas Ed-
ucation Agency or other governmental agency authorized by law or 

statute to approve educational institutions and curriculum, or an edu-
cational accrediting body of a professional organization, such as the 
Committee on Accreditation for Respiratory Care (COARC) and its 
predecessor or successor organization. 

(7) [(8)] Certificate--A respiratory care practitioner certifi-
cate issued by the Department of State Health Services. 

(8) [(9)] Commissioner--The commissioner of the Depart-
ment of State Health Services. 

(9) [(10)] Delegated authority--As defined in the Texas 
Medical Practice Act, Texas Occupations Code, Chapter 157 and the 
rules pertaining thereto adopted by the Texas Medical Board. 

(10) [(11)] Department--The Department of State Health 
Services. 

(11) [(12)] Diagnostic--Of or relating to or used in the art 
or act of identifying a disease or disorder. 

(12) [(13)] Educational accrediting body--The Committee 
on Allied Health Education and Accreditation of the American Medical 
Association, or its successor organization which approves respiratory 
care education programs. 

(13) [(14)] Executive Commissioner--Executive Commis-
sioner of Health and Human Services Commission. 

(14) [(15)] Formally trained--Completion of an organized 
educational activity which: 

(A) includes supervised and directed instruction 
specific to the respiratory care procedures to be performed by the 
individual; 

(B) includes specific objectives, activities, and an eval-
uation of competency; and 

(C) is supervised and directed by another individual 
qualified to provide the training and supervision. 

(15) [(16)] NBRC--The National Board for Respiratory 
Care, Inc., and its predecessor or successor organizations. 

(16) [(17)] Palliative--Serving to moderate the intensity of 
pain or other disease process. 

(17) [(18)] Practice--Engaging in respiratory care as a clin-
ician, educator, or consultant. 

(18) [(19)] Qualified medical director--A physician li-
censed and in good standing with the Texas Medical Board, and who 
has special interest and knowledge in the diagnosis and treatment of 
respiratory care problems and who is actively engaged in the practice 
of medicine. This physician must be a member of the active medical 
staff of a health care facility, agency or organization who supervises 
the provision of respiratory care. 

(19) [(20)] Respiratory care--The treatment, management, 
control, diagnostic evaluation, and care of inpatients or outpatients who 
have deficiencies and abnormalities associated with the cardiorespira-
tory system. Respiratory care does not include the delivery, assembly, 
set up, testing, and demonstration of respiratory care equipment upon 
the order of a licensed physician. Demonstration is not to be interpreted 
here as the actual patient assessment and education, administration, or 
performance of the respiratory care procedure(s). 

(20) [(21)] Respiratory care education program--

(A) a program in respiratory care approved by the edu-
cational accrediting body; 
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(B) a program approved by an appropriate education 
agency and working toward becoming an approved program in res-
piratory care. A program will qualify as a respiratory care education 
program under this subparagraph only for a period of one year from 
the date of the first class offered by the program; after that one year, 
the program must be an approved program in respiratory care; or 

(C) a program accredited by the Canadian Medical As-
sociation and whose graduates are eligible to take the national registry 
exam given by the Canadian Board of Respiratory Care. 

(21) [(22)] Respiratory care practitioner (RCP)--A person 
permitted or certified under the Act to practice respiratory care. 

(22) [(23)] Respiratory care procedure--Respiratory care 
provided by the therapeutic and diagnostic use of medical gases, the de-
livery of humidification and aerosols, the administration of drugs and 
medications to the cardiorespiratory system, ventilatory assistance and 
ventilatory control, postural drainage, chest drainage, chest percussion 
or vibration, breathing exercises, respiratory rehabilitation, cardiopul-
monary resuscitation, maintenance of natural airways, and the inser-
tion and maintenance of artificial airways. The term includes a tech-
nique employed to assist in diagnosis, monitoring, treatment, and re-
search, including the measurement of ventilatory volumes, pressures 
and flows, the specimen collection of blood and other materials, pul-
monary function testing, and hemodynamic and other related physi-
ological forms of monitoring or treating, as ordered by the patient's 
physician, the cardiorespiratory system. These procedures include: 

(A) administration of medical gases--such as nitric ox-
ide, helium and carbon dioxide; 

(B) providing ventilatory assistance and ventilatory 
control--including high frequency oscillatory ventilation and high 
frequency jet ventilation; 

(C) providing artificial airways--including insertion, 
maintenance and removal; 

(D) performing pulmonary function testing--including 
neonatal and pediatric studies; 

(E) hyperbaric oxygen therapy; 

(F) monitoring--including pulse oximeter, end-tidal 
carbon dioxide and apnea monitoring; 

(G) extracorporeal membrane oxygenation (ECMO); 

(H) patient assessment, respiratory patient care plan-
ning; and 

(I) implementation of respiratory care protocols. 

(23) [(24)] Temporary permit--A permit issued in accor-
dance with §140.207(d) of this title (relating to Types of Certificates, 
Temporary Permits, and Applicant Eligibility) for a period of six 
months. 

(24) [(25)] TMB--Texas Medical Board. 

(25) [(26)] Therapeutic--Of or relating to the treatment of 
disorders by remedial agents or methods. 

(26) [(27)] Under the direction--Assuring that established 
policies are carried out; monitoring and evaluating the quality, safety, 
and appropriateness of respiratory care services and taking action based 
on findings; and providing consultation whenever required, particularly 
on patients receiving continuous ventilatory or oxygenation support. 

§140.208. Examination. 

(a) (No change.) 

(b) Approved examination. The approved examination for 
all applicants consists of an entry level certified respiratory therapist 
(CRT) examination administered for the National Board for Respira-
tory Care, Inc. (NBRC) or its designee, or the department [advisory 
committee] may recommend an equivalent examination. 

(c) - (f) (No change.) 

§140.214. Violations, Complaints, and Subsequent Actions. 

(a) - (d) (No change.) 

(e) The department's action. 

(1) - (3) (No change.) 

(4) Whenever the department dismisses a complaint or 
closes a complaint file, the department shall give a summary report of 
the final action to [the advisory committee,] the complainant[,] and 
the accused party. 

(f) - (h) (No change.) 

§140.218. Certifying or Permitting of Military Service Members, 
Military Veterans, and Military Spouses. 

(a) This section sets out certifying or permitting procedures for 
military service members, military veterans, and military spouses re-
quired under Occupations Code, Chapter 55 (relating to Licensing of 
Military Service Members, Military Veterans, and Military Spouses). 
For purposes of this section, the following terms shall have the follow-
ing meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current certification or proof of a current permit issued by another ju-
risdiction. Upon request, the applicant shall provide proof that the cer-
tifying or permitting requirements of that jurisdiction are substantially 
equivalent to the certifying or permitting requirements of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a certificate or permit submitted by 
a verified military service member or military veteran, the applicant 
shall receive credit towards any certification, permit, or apprenticeship 
requirements, except an examination requirement, for verified military 
service, training, or education that is relevant to the occupation, unless 
he or she holds a restricted certificate or permit issued by another juris-
diction or if he or she has an unacceptable criminal history as described 
by the Act and this chapter. 
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(f) An applicant who is a military spouse who holds a current 
certificate or permit issued by another jurisdiction that has substantially 
equivalent certification or permit requirements shall complete and sub-
mit an application form and fee. The department shall issue a certificate 
or permit to a qualified applicant who holds such a certificate or permit 
as soon as practicable and the renewal of the certificate or permit shall 
be in accordance with subsection (i) of this section. 

(g) In accordance with Occupations Code, §55.004(c), the pro-
gram director may waive any prerequisite to obtaining a certificate or 
permit after reviewing the applicant's credentials and determining that 
the applicant holds a certificate or permit issued by another jurisdiction 
that has certification or permit requirements substantially equivalent to 
those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the certificate or permit in this state that expired 
while the applicant lived in another state for at least six months is quali-
fied for certification or a permit based on the previously held certificate 
or permit, if there are no unresolved complaints against the applicant 
and if there is no other bar to certification or a permit, such as criminal 
background or non-compliance with a department order. 

(i) If the department issues an initial certificate or permit to an 
applicant who is a military spouse in accordance with subsection (f) 
of this section, the department shall assess whether the applicant has 
met all certification or permit requirements of this state by virtue of 
the current certification or permit issued by another jurisdiction. The 
department shall provide this assessment in writing to the applicant 
at the time the certificate or permit is issued. If the applicant has not 
met all requirements of this state, the applicant must provide proof of 
completion at the time of the first application for certificate or permit 
renewal. A certificate or permit shall not be renewed, shall be allowed 
to expire, and shall become ineffective if the applicant does not provide 
proof of completion at the time of the first application for certification 
or permit renewal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404209 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

25 TAC §140.203 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeal is authorized by Occupations Code, Chapter 55 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 

counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The repeal affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.203. Respiratory Care Practitioners Advisory Committee. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404210 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER F. CONTACT LENS 
DISPENSERS 
25 TAC §140.265 
STATUTORY AUTHORITY 

The new rule is authorized by Occupations Code, Chapter 55 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 
counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The new rule affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.265. Permitting of Military Service Members, Military Veter-
ans, and Military Spouses. 

(a) This section sets out permitting procedures for military ser-
vice members, military veterans, and military spouses required under 
Occupations Code, Chapter 55 (relating to Licensing of Military Ser-
vice Members, Military Veterans, and Military Spouses). For purposes 
of this section, the following terms shall have the following meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
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nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of a current permit issued by another jurisdiction. Upon request, the 
applicant shall provide proof that the permitting requirements of that 
jurisdiction are substantially equivalent to the permitting requirements 
of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a permit submitted by a verified mil-
itary service member or military veteran, the applicant shall receive 
credit towards any permitting or apprenticeship requirements, except 
an examination requirement, for verified military service, training, or 
education that is relevant to the occupation, unless he or she holds a 
restricted permit issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
permit issued by another jurisdiction that has substantially equivalent 
permitting requirements shall complete and submit an application form 
and fee. The department shall issue a permit to a qualified applicant 
who holds such a permit as soon as practicable and the renewal of the 
permit shall be in accordance with subsection (i) of this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a permit after re-
viewing the applicant's credentials and determining that the applicant 
holds a permit issued by another jurisdiction that has permit require-
ments substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the permit in this state that expired while the ap-
plicant lived in another state for at least six months is qualified for a 
permit based on the previously held permit, if there are no unresolved 
complaints against the applicant and if there is no other bar to permit-
ting, such as criminal background or non-compliance with a depart-
ment order. 

(i) If the department issues an initial permit to an applicant 
who is a military spouse in accordance with subsection (f) of this sec-
tion, the department shall assess whether the applicant has met all per-
mitting requirements of this state by virtue of the current permit issued 
by another jurisdiction. The department shall provide this assessment 
in writing to the applicant at the time the permit is issued. If the appli-
cant has not met all permitting requirements of this state, the applicant 
must provide proof of completion at the time of the first application 
for permit renewal. A permit shall not be renewed, shall be allowed to 
expire, and shall become ineffective if the applicant does not provide 

proof of completion at the time of the first application for permit re-
newal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404211 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

♦ ♦ ♦ 

SUBCHAPTER G. OPTICIANS 
25 TAC §140.287 
STATUTORY AUTHORITY 

The new rule is authorized by Occupations Code, Chapter 55 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 
counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The new rule affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.287. Registration of Military Service Members, Military Veter-
ans, and Military Spouses. 

(a) This section sets out registration procedures for military 
service members, military veterans, and military spouses required 
under Occupations Code, Chapter 55 (relating to Licensing of Military 
Service Members, Military Veterans, and Military Spouses). For 
purposes of this section, the following terms shall have the following 
meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
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copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current registration issued by another jurisdiction. Upon request, the 
applicant shall provide proof that the registration requirements of that 
jurisdiction are substantially equivalent to the registration requirements 
of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a registration submitted by a verified 
military service member or military veteran, the applicant shall receive 
credit towards any registration or apprenticeship requirements, except 
an examination requirement, for verified military service, training, or 
education that is relevant to the occupation, unless he or she holds a re-
stricted registration issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
registration issued by another jurisdiction that has substantially equiva-
lent registration requirements shall complete and submit an application 
form and fee. The department shall issue a registration to a qualified 
applicant who holds such a registration as soon as practicable and the 
renewal of the registration shall be in accordance with subsection (i) of 
this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a registration after 
reviewing the applicant's credentials and determining that the applicant 
holds a registration issued by another jurisdiction that has registration 
requirements substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the registration in this state that expired while the 
applicant lived in another state for at least six months is qualified for 
registration based on the previously held registration, if there are no 
unresolved complaints against the applicant and if there is no other bar 
to registration, such as criminal background or non-compliance with a 
department order. 

(i) If the department issues an initial registration to an appli-
cant who is a military spouse in accordance with subsection (f) of this 
section, the department shall assess whether the applicant has met all 
registration requirements of this state by virtue of the current registra-
tion issued by another jurisdiction. The department shall provide this 
assessment in writing to the applicant at the time the registration is is-
sued. If the applicant has not met all registration requirements of this 
state, the applicant must provide proof of completion at the time of the 
first application for registration renewal. A registration shall not be re-
newed, shall be allowed to expire, and shall become ineffective if the 
applicant does not provide proof of completion at the time of the first 
application for registration renewal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404212 

Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER H. MASSAGE THERAPISTS 
DIVISION 7. COMPLAINTS, VIOLATIONS 
AND SUBSEQUENT DISCIPLINARY ACTIONS 
25 TAC §140.378 
STATUTORY AUTHORITY 

The new rule is authorized by Occupations Code, Chapter 55 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 
counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code,   

The new rule affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.378. Licensing of Military Service Members, Military Veterans, 
and Military Spouses. 

(a) This section sets out licensing procedures for military ser-
vice members, military veterans, and military spouses required under 
Occupations Code, Chapter 55 (relating to Licensing of Military Ser-
vice Members, Military Veterans, and Military Spouses). For purposes 
of this section, the following terms shall have the following meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

Chapter 1001.

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current licensure issued by another jurisdiction. Upon request, the 
applicant shall provide proof that the licensing requirements of that 
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jurisdiction are substantially equivalent to the licensing requirements 
of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a license submitted by a verified mil-
itary service member or military veteran, the applicant shall receive 
credit towards any licensing or apprenticeship requirements, except an 
examination requirement, for verified military service, training, or ed-
ucation that is relevant to the occupation, unless he or she holds a re-
stricted license issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
license issued by another jurisdiction that has substantially equivalent 
licensing requirements shall complete and submit an application form 
and fee. The department shall issue a license to a qualified applicant 
who holds such a license as soon as practicable and the renewal of the 
license shall be in accordance with subsection (i) of this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a license after re-
viewing the applicant's credentials and determining that the applicant 
holds a license issued by another jurisdiction that has licensing require-
ments substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the license in this state that expired while the ap-
plicant lived in another state for at least six months is qualified for li-
censure based on the previously held license, if there are no unresolved 
complaints against the applicant and if there is no other bar to licensure, 
such as criminal background or non-compliance with a department or-
der. 

(i) If the department issues an initial license to an applicant 
who is a military spouse in accordance with subsection (f) of this sec-
tion, the department shall assess whether the applicant has met all li-
censing requirements of this state by virtue of the current license issued 
by another jurisdiction. The department shall provide this assessment 
in writing to the applicant at the time the license is issued. If the appli-
cant has not met all licensing requirements of this state, the applicant 
must provide proof of completion at the time of the first application for 
license renewal. A license shall not be renewed, shall be allowed to 
expire, and shall become ineffective if the applicant does not provide 
proof of completion at the time of the first application for licensure re-
newal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404213 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER I. LICENSED CHEMICAL 
DEPENDENCY COUNSELORS 
25 TAC §140.417, §140.433 
STATUTORY AUTHORITY 

The amendment and new rule are authorized by Occupations 
Code, Chapter 55 and §§352.053, 353.005, 403.052, 455.051, 
504.051, 601.052, 603.152, 604.052, 781.051, 1952.051, and 
1953.051, which authorize the adoption of rules for the licensing 
and regulation of opticians, contact lens dispensers, dyslexia 
therapists and practitioners, massage therapists, chemical 
dependency counselors, medical radiologic technologists, 
perfusionists, respiratory care practitioners, personal emer-
gency response system providers, code enforcement officers, 
and sanitarians. The proposed changes are authorized by 
Government Code, §531.0055 and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration of 
Health and Safety Code, Chapter 1001. 

The amendment and new rule affect Occupations Code, Chap-
ters 55, 352, 353, 403, 455, 504, 601, 603, 604, 781, 1952, and 
1953. 

§140.417. Renewal of License by Active Military Members [and Mil-
itary Spouses]. 

[(a)] If an LCDC, CI, or CCS fails to timely renew his or her 
license because the licensee is called to or is on active duty with the 
armed forces of the United States, or ordered by proper authority to ac-
tive duty, outside the state of Texas, the licensee or the licensee's autho-
rized representative may request an additional amount of time, equal to 
the total amount of time on active duty, for the licensee to complete any 
continuing education or other renewal requirements. A written request 
for an extension of time to complete renewal requirements under this 
section must be received by the department by no later than 60 days 
after the licensee is discharged from active duty, but, whenever possi-
ble, shall be submitted before the commencement of active duty or the 
scheduled expiration of the applicable license. 

(1) If the request is made by the licensee's authorized rep-
resentative, the request shall include a copy of the appropriate power 
of attorney or written evidence of a spousal relationship. 

(2) The written request shall include a copy of the official 
transfer orders of the licensee or other official military documentation 
showing that the licensee is called to or on active duty. The licensee 
shall also provide documentation of the date of discharge from active 
duty, either with the written request or upon discharge, whichever is 
later. 

(3) If a timely request is made in accordance with this sec-
tion, the department will exempt the licensee from payment of the late 
renewal fee. 

(4) The written request shall include a current address and 
telephone number for the licensee or the licensee's authorized repre-
sentative. 

(5) A person eligible for an extension of time to complete 
renewal requirements under this section for a license issued under this 
subchapter may not provide services to which the applicable license 
under this subchapter applies after the regularly scheduled expiration 
of that person's license until such time, if any, as the licensee completes 
renewal of the license in accordance with this subsection. 
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[(b) The spouse of a person serving on active duty as a mem-
ber of the armed forces of the United States who within the five years 
preceding the application date held the license in this state that expired 
while the applicant lived in another state for at least six months is qual-
ified for licensure based on the previously held license, if another basis 
for denial does not otherwise exist under §140.426 of this title (relating 
to Disciplinary Actions) or §140.431 of this title (relating to Criminal 
History Standards).] 

[(c) The spouse of a person serving on active duty as a member 
of the armed forces of the United States who holds a current license 
or certification to practice chemical dependency counseling in another 
state that has substantially equivalent licensing requirements may apply 
for licensure as an LCDC in accordance with §140.414 of this title 
(relating to LCDC Licensure Through Reciprocity).] 

§140.433. Licensing, Certification, or Registration of Military Ser-
vice Members, Military Veterans, and Military Spouses. 

(a) This section sets out licensing, certification, and registra-
tion procedures for military service members, military veterans, and 
military spouses required under Occupations Code, Chapter 55 (relat-
ing to Licensing of Military Service Members, Military Veterans, and 
Military Spouses). For purposes of this section, the following terms 
shall have the following meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current licensure, certification, or registration issued by another ju-
risdiction. Upon request, the applicant shall provide proof that the li-
censing, certification, or registration requirements of that jurisdiction 
are substantially equivalent to the licensing, certification, or registra-
tion requirements of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a license, certificate, or registration 
submitted by a verified military service member or military veteran, the 
applicant shall receive credit towards any licensing, certification, regis-
tration or internship requirements, except an examination requirement, 
for verified military service, training, or education that is relevant to 
the occupation, unless he or she holds a restricted license, certificate, 
or registration issued by another jurisdiction or if he or she has an un-
acceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
license, certificate, or registration issued by another jurisdiction that 
has substantially equivalent licensing, certification, or registration re-

quirements shall complete and submit an application form and fee. The 
department shall issue a license, certificate, or registration to a quali-
fied applicant who holds such a license as soon as practicable and the 
renewal of the license, certificate, or registration shall be in accordance 
with subsection (i) of this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a license, certificate, 
or registration after reviewing the applicant's credentials and determin-
ing that the applicant holds a license, certificate, or registration issued 
by another jurisdiction that has licensing, certification, or registration 
requirements substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the license, certificate, or registration in this state 
that expired while the applicant lived in another state for at least six 
months is qualified for licensure, certification, or registration based on 
the previously held license, certificate, or registration, if there are no 
unresolved complaints against the applicant and if there is no other bar 
to licensure, certification, or registration, such as criminal background 
or non-compliance with a department order. 

(i) If the department issues an initial license, certificate, or reg-
istration to an applicant who is a military spouse in accordance with 
subsection (f) of this section, the department shall assess whether the 
applicant has met all licensing, certification, or registration require-
ents of this state by virtue of the current license, certificate, or reg-
tration issued by another jurisdiction. The department shall provide 
is assessment in writing to the applicant at the time the license, cer-
ficate, or registration is issued. If the applicant has not met all licens-
g, certification, or registration requirements of this state, the applicant 
ust provide proof of completion at the time of the first application for 
cense, certificate, or registration renewal. A license, certificate, or 
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registration shall not be renewed, shall be allowed to expire, and shall 
become ineffective if the applicant does not provide proof of comple-
tion at the time of the first application for licensure renewal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404214 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER J. MEDICAL RADIOLOGIC 
TECHNOLOGISTS 
25 TAC §§140.501, 140.502, 140.524 
STATUTORY AUTHORITY 

The amendments and new rule are authorized by Occupations 
Code, Chapter 55 and §§352.053, 353.005, 403.052, 455.051, 
504.051, 601.052, 603.152, 604.052, 781.051, 1952.051, and 
1953.051, which authorize the adoption of rules for the licensing 
and regulation of opticians, contact lens dispensers, dyslexia 
therapists and practitioners, massage therapists, chemical 
dependency counselors, medical radiologic technologists, 
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perfusionists, respiratory care practitioners, personal emer-
gency response system providers, code enforcement officers, 
and sanitarians. The proposed changes are authorized by 
Government Code, §531.0055 and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration of 
Health and Safety Code, Chapter 1001. 

The amendments and new rule affect Occupations Code, Chap-
ters 55, 352, 353, 403, 455, 504, 601, 603, 604, 781, 1952, and 
1953. 

§140.501. Purpose and Scope. 
(a) (No change.) 

(b) Scope. These sections cover definitions; [the Medical Ra-
diologic Technologist Advisory Committee;] fees; applicability of sub-
chapter; exemptions; application requirements and procedures for ex-
amination and certification; types of certificates and eligibility; exam-
inations; standards for curricula and instructor approval; certificate re-
newal; continuing education requirements; changes of name and ad-
dress; certifying persons with criminal backgrounds to be medical radi-
ologic technologists; disciplinary actions; alternate eligibility require-
ments; dangerous or hazardous procedures; mandatory training pro-
grams for non-certified technicians; registry of non-certified techni-
cians; hardship exemptions; and alternate training requirements. 

§140.502. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) - (7) (No change.) 

[(8) Committee--The Medical Radiologic Technologist 
Advisory Committee.] 

(8) [(9)] Dentist--A person licensed by the Texas State 
Board of Dental Examiners to practice dentistry. 

(9) [(10)] Department--The Department of State Health 
Services. 

(10) [(11)] Direct supervision--A practitioner must be 
physically present and immediately available. 

(11) [(12)] Federally qualified health center (FQHC)--A 
health center as defined by 42 United States Code, §1396d(2)(B). 

(12) [(13)] Fluoroscopy--The practice of examining 
tissues using a fluorescent screen, including digital and conventional 
methods. 

(13) [(14)] Fluorography--Hard copy of a fluoroscopic im-
age; also known as spot films. 

(14) [(15)] General certification--An authorization to per-
form radiologic procedures. 

(15) [(16)] Instructor--An individual approved by the de-
partment to provide instruction and training in the discipline of medical 
radiologic technology in an educational setting. 

(16) [(17)] Limited certification--An authorization to per-
form radiologic procedures that are limited to specific parts of the hu-
man body. 

(17) [(18)] Limited medical radiologic technologist 
(LMRT)--A person who holds a limited certificate issued under the 

Act, and who under the direction of a practitioner, intentionally 
administers radiation to specific parts of the bodies of other persons 
for medical reasons. The limited categories are the skull, chest, spine, 
extremities, podiatric, chiropractic and cardiovascular. 

(18) [(19)] Medical radiologic technologist (MRT)--A per-
son who holds a general certificate issued under the Act, and who, un-
der the direction of a practitioner, intentionally administers radiation to 
other persons for medical reasons. 

(19) [(20)] Mobile service operation--The provision of ra-
diation machines and personnel at temporary sites for limited time pe-
riods. The radiation machines may be fixed inside a motorized vehicle 
or may be a portable radiation machine that may be removed from the 
vehicle and taken into a facility for use. 

(20) [(21)] NMTCB--Nuclear Medicine Technology Cer-
tification Board and its successor organizations. 

(21) [(22)] Non-Certified Technician (NCT)--A person 
who has completed a training program and who is listed in the registry. 
An NCT may not perform a radiologic procedure which has been 
identified as dangerous or hazardous. 

(22) [(23)] Pediatric--A person within the age range of fe-
tus to age 18 or otherwise required by Texas law, when the growth and 
developmental processes are generally complete. These rules do not 
prohibit a practitioner taking into account the individual circumstances 
of each patient and determining if the upper age limit requires variation 
by not more than two years. 

(23) [(24)] Physician--A person licensed by the Texas 
Medical Board to practice medicine. 

(24) [(25)] Physician assistant--A person licensed as a 
physician assistant by the Texas State Board of Physician Assistant 
Examiners. 

(25) [(26)] Podiatrist--A person licensed by the Texas 
State Board of Medical Podiatric Examiners to practice podiatry. 

(26) [(27)] Practitioner--A doctor of medicine, osteopathy, 
podiatry, dentistry, or chiropractic who is licensed under the laws of 
this state and who prescribes radiologic procedures for other persons 
for medical reasons. 

(27) [(28)] Provisional medical radiologic technologist 
(PMRT)--An authorization to perform radiologic procedures not to 
exceed 180 days for individuals currently licensed or certified in 
another jurisdiction. 

(28) [(29)] Radiation--Ionizing radiation in addition to be-
yond normal background levels from sources such as medical and den-
tal radiologic procedures. 

(29) [(30)] Radiologic procedure--Any procedure or arti-
cle intended for use in the diagnosis of disease or other medical or 
dental conditions in humans (including diagnostic x-rays or nuclear 
medicine procedures) or the cure, mitigation, treatment, or prevention 
of disease in humans that achieves its intended purpose through the 
emission of ionizing radiation. 

(30) [(31)] Registered nurse--A person licensed by the 
Texas Board of Nursing to practice professional nursing. 

(31) [(32)] Registry--A list of names and other identifying 
information of non-certified technicians. 

(32) [(33)] Sponsoring institution--A hospital, educa-
tional, or other facility, or a division thereof, that offers or intends to 
offer a course of study in medical radiologic technology. 
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(33) [(34)] Supervision--Responsibility for and control of 
quality, radiation safety and protection, and technical aspects of the 
application of ionizing radiation to human beings for diagnostic and/or 
therapeutic purposes. 

(34) [(35)] Temporary certification, general or limited--An 
authorization to perform radiologic procedures for a limited period, not 
to exceed one year. 

(35) [(36)] TRCR--Texas Regulations for Control of Ra-
diation, 25 Texas Administrative Code, Chapter 289. The regulations 
are available from Radiation Control, Department of State Health Ser-
vices, 1100 West 49th Street, Austin, Texas 78756-3189, phone 1-512-
834-6688 or at www.dshs.state.tx.us/radiation. 

(36) [(37)] X-ray equipment--An x-ray system, subsystem, 
or component thereof. For the purposes of this rule, types of x-ray 
equipment are as follows: 

(A) portable x-ray equipment--x-ray equipment 
mounted on a permanent base with wheels and/or casters for moving 
while completely assembled. Portable x-ray equipment may also 
include equipment designed to be hand-carried; 

(B) stationary x-ray equipment--x-ray equipment that is 
installed in a fixed location; or 

(C) mobile stationary x-ray equipment--x-ray equip-
ment that is permanently affixed to a motor vehicle or trailer with 
appropriate shielding. 

§140.524. Certifying of Military Service Members, Military Veterans, 
and Military Spouses. 

(a) This section sets out certifying procedures for military ser-
vice members, military veterans, and military spouses required under 
Occupations Code, Chapter 55 (relating to Licensing of Military Ser-
vice Members, Military Veterans, and Military Spouses). For purposes 
of this section, the following terms shall have the following meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current certification issued by another jurisdiction. Upon request, 
the applicant shall provide proof that the certification requirements of 
that jurisdiction are substantially equivalent to the certification require-
ments of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a certificate submitted by a verified 
military service member or military veteran, the applicant shall receive 
credit towards any certification or apprenticeship requirements, except 
an examination requirement, for verified military service, training, or 
education that is relevant to the occupation, unless he or she holds a 
restricted certificate issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
certificate issued by another jurisdiction that has substantially equiv-
alent certification requirements shall complete and submit an applica-
tion form and fee. The department shall issue a certificate to a qualified 
applicant who holds such a certificate as soon as practicable and the re-
newal of the certificate shall be in accordance with subsection (i) of this 
section. 

(g) In accordance with Occupations Code, §55.004(c), the pro-
gram director may waive any prerequisite to obtaining a certificate after 
reviewing the applicant's credentials and determining that the applicant 
holds a certificate issued by another jurisdiction that has licensing re-
quirements substantially equivalent to those of this state. 

(h) A military spouse who within the five years preceding the 
application date held the certificate in this state that expired while the 
applicant lived in another state for at least six months is qualified for 
certification based on the previously held certificate, if there are no 
unresolved complaints against the applicant and if there is no other bar 
to certification, such as criminal background or non-compliance with a 
department order. 

(i) If the department issues an initial certificate to an applicant 
who is a military spouse in accordance with subsection (f) of this sec-
tion, the department shall assess whether the applicant has met all cer-
tification requirements of this state by virtue of the current certificate 
issued by another jurisdiction. The department shall provide this as-
sessment in writing to the applicant at the time the certificate is issued. 
If the applicant has not met all certification requirements of this state, 
the applicant must provide proof of completion at the time of the first 
application for certificate renewal. A certificate shall not be renewed, 
shall be allowed to expire, and shall become ineffective if the applicant 
does not provide proof of completion at the time of the first application 
for certification renewal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404215 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

♦ ♦ ♦ 
25 TAC §140.503 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

PROPOSED RULES September 19, 2014 39 TexReg 7553 

www.dshs.state.tx.us/radiation


♦ ♦ ♦ 

The repeal is authorized by Occupations Code, Chapter 55 
and §§352.053, 353.005, 403.052, 455.051, 504.051, 601.052, 
603.152, 604.052, 781.051, 1952.051, and 1953.051, which 
authorize the adoption of rules for the licensing and regula-
tion of opticians, contact lens dispensers, dyslexia therapists 
and practitioners, massage therapists, chemical dependency 
counselors, medical radiologic technologists, perfusionists, 
respiratory care practitioners, personal emergency response 
system providers, code enforcement officers, and sanitarians. 
The proposed changes are authorized by Government Code, 
§531.0055 and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary for 
the operation and provision of health and human services by 
the department and for the administration of Health and Safety 
Code, Chapter 1001. 

The repeal affects Occupations Code, Chapters 55, 352, 353, 
403, 455, 504, 601, 603, 604, 781, 1952, and 1953. 

§140.503. Medical Radiologic Technologist Advisory Committee. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404216 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER K. DYSLEXIA THERAPISTS 
AND DYSLEXIA PRACTITIONERS 
25 TAC §140.579, §140.596 
STATUTORY AUTHORITY 

The amendment and new rule are authorized by Occupations 
Code, Chapter 55 and §§352.053, 353.005, 403.052, 455.051, 
504.051, 601.052, 603.152, 604.052, 781.051, 1952.051, and 
1953.051, which authorize the adoption of rules for the licensing 
and regulation of opticians, contact lens dispensers, dyslexia 
therapists and practitioners, massage therapists, chemical 
dependency counselors, medical radiologic technologists, 
perfusionists, respiratory care practitioners, personal emer-
gency response system providers, code enforcement officers, 
and sanitarians. The proposed changes are authorized by 
Government Code, §531.0055 and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration of 
Health and Safety Code, Chapter 1001. 

The amendment and new rule affect Occupations Code, Chap-
ters 55, 352, 353, 403, 455, 504, 601, 603, 604, 781, 1952, and 
1953. 

§140.579. Dyslexia Licensing Advisory Committee. 
(a) - (d) (No change.) 

(e) Review. The [and duration. By September 1, 2013, the] 
department will periodically initiate and complete a review of the com-
mittee to determine whether the committee should be continued, con-
solidated with another committee, or abolished. [If the committee is 
not continued or consolidated, the committee shall be abolished on that 
date.] 

(f) - (o) (No change.) 

§140.596. Licensing of Military Service Members, Military Veterans, 
and Military Spouses. 

(a) This section sets out licensing procedures for military ser-
vice members, military veterans, and military spouses required under 
Occupations Code, Chapter 55 (relating to Licensing of Military Ser-
vice Members, Military Veterans, and Military Spouses). For purposes 
of this section, the following terms shall have the following meanings: 

(1) Military service member--A person who is currently 
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National 
Guard, or in the state military service of any state. 

(2) Military spouse--A person who is married to a military 
service member who is currently on active duty. 

(3) Military veteran--A person who has served in the army, 
navy, air force, marine corps, or coast guard of the United States, or in 
an auxiliary service of one of those branches of the armed forces. 

(b) An applicant shall provide documentation of the appli-
cant's status as a military service member, military veteran, or military 
spouse. Acceptable documentation includes, but is not limited to, 
copies of official documents such as military service orders, marriage 
licenses, and military discharge records. The application of a person 
who fails to provide documentation of his or her status shall not be 
processed under the requirements of this section. 

(c) Upon request, an applicant shall provide acceptable proof 
of current licensure issued by another jurisdiction. Upon request, the 
applicant shall provide proof that the licensing requirements of that 
jurisdiction are substantially equivalent to the licensing requirements 
of this state. 

(d) The department's authority to require an applicant to un-
dergo a criminal history background check, and the timeframes asso-
ciated with that process, are not affected by the requirements of this 
section. 

(e) For an application for a license submitted by a verified mil-
itary service member or military veteran, the applicant shall receive 
credit towards any licensing or apprenticeship requirements, except an 
examination requirement, for verified military service, training, or ed-
ucation that is relevant to the occupation, unless he or she holds a re-
stricted license issued by another jurisdiction or if he or she has an 
unacceptable criminal history as described by the Act and this chapter. 

(f) An applicant who is a military spouse who holds a current 
license issued by another jurisdiction that has substantially equivalent 
licensing requirements shall complete and submit an application form 
and fee. The department shall issue a license to a qualified applicant 
who holds such a license as soon as practicable and the renewal of the 
license shall be in accordance with subsection (i) of this section. 

(g) In accordance with Occupations Code, §55.004(c), the de-
partment may waive any prerequisite to obtaining a license after re-
viewing the applicant's credentials and determining that the applicant 
holds a license issued by another jurisdiction that has licensing require-
ments substantially equivalent to those of this state. 
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(h) A military spouse who within the five years preceding the 
application date held the license in this state that expired while the ap-
plicant lived in another state for at least six months is qualified for li-
censure based on the previously held license, if there are no unresolved 
complaints against the applicant and if there is no other bar to licensure, 
such as criminal background or non-compliance with a department or-
der. 

(i) If the department issues an initial license to an applicant 
who is a military spouse in accordance with subsection (f) of this sec-
tion, the department shall assess whether the applicant has met all li-
censing requirements of this state by virtue of the current license issued 
by another jurisdiction. The department shall provide this assessment 
in writing to the applicant at the time the license is issued. If the appli-
cant has not met all licensing requirements of this state, the applicant 
must provide proof of completion at the time of the first application for 
license renewal. A license shall not be renewed, shall be allowed to 
expire, and shall become ineffective if the applicant does not provide 
proof of completion at the time of the first application for licensure re-
newal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404217 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 776-6972 

♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 7. CORPORATE AND FINANCIAL 
REGULATION 
SUBCHAPTER A. EXAMINATION AND 
FINANCIAL ANALYSIS 
28 TAC §7.18, §7.85 
The Texas Department of Insurance proposes amendments to 
28 TAC §7.18 and §7.85, concerning the National Association 
of Insurance Commissioners Accounting Practices and Proce-
dures Manual. The proposed amendments to §7.18 establish 
a priority of sources for the commissioner, insurers, and health 
maintenance organizations (HMOs) to use when determining the 
proper accounting treatment for insurance or health plan trans-
actions that will continue from year to year without further action 
of the commissioner. The proposed amendments to §7.85 make 
nonsubstantive updates to Insurance Code and Administrative 
Code citations. 

Consistent with prior versions of §7.18, the sources are: (1) 
Texas statutes; (2) department rules; (3) directives, instructions, 
and orders of the commissioner; (4) except as provided in the 
exceptions and modifications set out in subsections (c) and (d) 

of this section, the National Association of Insurance Commis-
sioners' (NAIC) Accounting Practices and Procedures Manual 
(manual); (5) other NAIC handbooks, manuals, and instructions 
adopted by the department; and (6) Generally Accepted Ac-
counting Practices. 

Section 7.18 establishes these sources for use on a continuous 
basis without the necessity of further action by the commissioner, 
including amendments to this section. This differs from the de-
partment's historical process of periodically adopting the current 
version of the NAIC manual and all subsequent changes to the 
prior year's manual by reference. That process has proved cum-
bersome and untimely because final subsequent changes are 
often not adopted until late December, making it impossible to 
adopt the changes in time for reports that insurers must file an-
nually on or before March 1. 

The department also considers the adoption by reference 
process unnecessary because, under existing rules and this 
proposal, the commissioner reserves all authority and discretion 
to resolve any issues in Texas concerning the proper accounting 
treatment for an insurance or health plan transaction. The 
sources of information that the commissioner will use to make 
these determinations does not change. This proposal states the 
priority of the sources the commissioner will use to make the 
determinations and provides insurers and health maintenance 
organizations (collectively referred to as "carriers") with that 
information to timely and accurately record their transactions 
and to complete and file their reports. 

In establishing these sources, the commissioner has not dele-
gated authority to others. Except for statute, each source is sub-
ject to the commissioner's jurisdiction to amend the guidance on 
how to properly record business transactions for accurate statu-
tory reporting and for preparing all financial statements filed with 
the department. Even without direct amendments in this section, 
as provided in §7.18(c) and (d), the authority to establish sources 
and determine their effect is vested in statute or the commis-
sioner. 

The procedure for amending a source will depend on the cir-
cumstance, provision involved, and timing. As addressed in 
§7.18(a)(2) and (3), the commissioner may propose rules or is-
sue orders. Under existing law, interested persons may petition 
the commissioner for rules or otherwise bring to the commis-
sioner's attention the need for action to address a problem, in-
cluding requesting a permitted practice deviation under §7.18(f). 

The manual incorporates the statements of statutory accounting 
principles (SSAPs) that are developed by regulators with input 
from the insurance industry. The SSAPs provide a national stan-
dard for carriers to determine how to properly record business 
transactions for statutory reporting. The SSAPs are adopted by 
regulators through a deliberative process, which includes a se-
ries of open meetings that offer the public the opportunity to com-
ment on the proposed SSAPs. The manual is published annually 
by the NAIC to reflect any changes to the SSAPs made through 
this process. 

Like the other sources of information listed in §7.18(a), the 
department uses the manual, including its appendices, as 
the source of statutory accounting principles and actuarial 
guidelines when analyzing financial reports, conducting statu-
tory examinations, and determining rehabilitations of carriers 
licensed in Texas, unless a department rule or other state law 
provides otherwise. 
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The current manual is NAIC's 2014 Accounting Practices and 
Procedures Manual. The 2014 manual is the current source of 
SSAP information for the commissioner, insurers, and HMOs to 
use when determining the proper accounting treatment for an 
insurance or health plan transaction for filings made and exami-
nations dated on or after December 31, 2013, pending its subse-
quent amendment or the adoption of a new manual. Interested 
persons may comment on potential issues with the 2014 manual 
under this proposal. 

The manual is available for purchase from the NAIC. The March 
2014 manual is available for inspection in the Financial Regu-
lation Division of the Texas Department of Insurance, William P. 
Hobby Jr. State Office Building, Tower Number III, Third Floor, 
333 Guadalupe, Austin, Texas. Under the proposal, the depart-
ment will make available for public inspection, a copy of the cur-
rent manual and any substantive and nonsubstantive amend-
ments that have been adopted since the publication of the last 
manual. 

The following is a summary of the amendments. Section 7.18(a) 
has been amended to establish the priority of the sources of in-
formation. The subsection retains the priority schedule for de-
termining the proper accounting treatment for an insurance or 
health plan transaction, and this section provides guidance on 
how to properly record business transactions for accurate statu-
tory reporting and for preparing all financial statements filed with 
the department. Section 7.18(b) establishes the requirement to 
use the manual as it may be amended from time to time. 

Section 7.18(c) maintains the existing modifications and excep-
tions to the manual. Section 7.18(d) maintains existing exemp-
tions from the manual for a farm mutual insurance company, 
statewide mutual assessment company, local mutual aid associ-
ation, or mutual burial association that has less than $6 million in 
annual direct written premiums. Section 7.18(e) lists the existing 
series of rules that are known to preempt the manual. Section 
7.18(f) incorporates an existing department practice and clarifies 
that HMOs may request a permitted practice to deviate from the 
required accounting practices in the same manner as insurers. 

The amendments to §7.85 make nonsubstantive updates to ref-
erences to §7.18 and statutory citations. The department has 
also made nonsubstantive changes in the text to reflect depart-
ment style guidelines in both §7.18 and §7.85. 

FISCAL NOTE. Danny Saenz, deputy commissioner of the Fi-
nancial Regulation Division, has determined that, for each of the 
first five years the amended sections are in effect, there will be 
no fiscal implications for state or local government as a result of 
enforcing or administrating the amended sections, and there will 
be no effect on local employment or the local economy. 

PUBLIC BENEFIT/COST NOTE. Mr. Saenz also has deter-
mined that for each of the first five years the amended sections 
are in effect, the public benefit of the amendments to §7.18 will 
be greater certainty in the applicable statutory accounting stan-
dards when preparing and filing reports, especially for carriers 
that are required to comply with accounting requirements in 
multiple states. The continuous nature of the amended section 
will also enhance the department's ability to continue efficient 
financial solvency regulation of insurance in general and avoid 
the use of its resources to engage in unnecessary rulemaking. 
The amendments to §7.85 will assist the public in being able to 
more easily relate the rule to the current applicable statutes. 

The department anticipates that amending §7.18 to establish 
a continuous priority of sources for determining the proper ac-

counting treatment for an insurance or health plan transaction 
will not result in additional costs to those already required of car-
riers, regardless of size, under the existing statutes and rules. 
Insurers were required to use the current year's manual and all 
subsequent changes to the version under the current rule, which 
is available for purchase from the NAIC. The department also an-
ticipates that amending §7.85 will not result in additional costs to 
those already required of carriers, regardless of size, under the 
existing statutes and rules. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
Under Government Code §2006.002, the department has deter-
mined that the proposed amendments will not result in any ad-
ditional costs to those already required of small and micro busi-
ness carriers under the existing statutes and rules. 

Under Government Code §2006.002(c), before adopting a rule 
that may have an adverse economic effect on small or micro 
businesses, an agency is required to prepare, in addition to an 
economic impact statement, a regulatory flexibility analysis that 
includes the agency's consideration of alternative methods of 
achieving the purpose of the proposed rule. The proposal contin-
ues the exemption from compliance with the manual in §7.18(d) 
for a farm mutual insurance company, statewide mutual assess-
ment company, local mutual aid association, or mutual burial as-
sociation with less than $6 million in annual direct written pre-
miums. Because of the kinds of operations of these types of 
carriers, they are more likely to be small or micro business car-
riers. The department bases the exemption on its current ap-
plication and the fact that these carriers as a class have his-
torically posed relatively insubstantial insolvency-related risk to 
consumers, other carriers, and the state's general economic wel-
fare. 

The department has determined that for other carriers, the rou-
tine costs to comply with §7.18 will not have an adverse eco-
nomic effect on small or micro business carriers. The depart-
ment has also proposed the means for these carriers to seek an 
exception from the accounting guidance, either through applica-
tion for a rule or a permitted practice deviation under §7.18(f). 
The amendments to §7.85 do not create new requirements from 
existing rules that would adversely affect a small or micro busi-
ness. Therefore, the department is not required to consider 
alternative methods of achieving the purpose of these require-
ments in the proposed rule as required by Government Code 
§2006.002(c). 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action, and so does not constitute a tak-
ing or require a takings impact assessment under Government 
Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. To be considered, submit 
written comments on the proposal no later than 5:00 p.m., Cen-
tral time, on October 20, 2014. All comments should be submit-
ted to the chief clerk by email at chiefclerk@tdi.texas.gov or by 
mail to Chief Clerk, Mail Code 113-2A, Texas Department of In-
surance, P.O. Box 149104, Austin, Texas 78714-9104. You must 
simultaneously submit an additional copy of your comments by 
email to Danny Saenz at danny.saenz@tdi.texas.gov or by mail 
to Danny Saenz, Deputy Commissioner, Financial Regulation Di-
vision, Texas Department of Insurance, Mail Code 305-2A, P.O. 
Box 149104, Austin, Texas 78714-9104. 
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If you want to request a public hearing on the proposal, you must 
submit the request separately to the Office of the Chief Clerk be-
fore the close of the public comment period. If a hearing is held, 
attendees may present written comments and public testimony 
at the hearing. 

STATUTORY AUTHORITY. The department proposes the 
amendments to §7.18 under Insurance Code Chapters 32, 401, 
404, 421, 425, 426, 441, 802, 823, 841, 843, 861, and 862, and 
§36.001. The department proposes the amendments to §7.85 
under Insurance Code §401.009 and §36.001. 

Section 32.041 requires the department to furnish to the compa-
nies the required financial statement forms. Sections 401.051 
and 401.056 mandate that the department examine the financial 
condition of each carrier organized under the laws of Texas or 
authorized to transact the business of insurance in Texas, and 
adopt by rule procedures for the filing and adoption of examina-
tion reports. Section 404.005(a)(2) authorizes the commissioner 
to establish standards for evaluating the financial condition of an 
insurer. 

Section 421.001(c) requires the commissioner to adopt each 
current formula recommended by the NAIC for establishing re-
serves for each line of insurance. Section 425.162 authorizes 
the commissioner to adopt rules, minimum standards, or limi-
tations that are fair and reasonable as appropriate to supple-
ment and implement Insurance Code Chapter 425, Subchapter 
C. Section 426.002 provides that reserves required by §426.001 
must be computed in accord with any rules adopted by the com-
missioner to adequately protect insureds, secure the solvency 
of the workers' compensation insurance company, and prevent 
unreasonably large reserves. 

Section 441.005 authorizes the commissioner to adopt rea-
sonable rules as necessary to implement and supplement 
Insurance Code Chapter 441. Section 802.001 authorizes the 
commissioner to obtain an accurate indication of the company's 
condition and method of transacting business, as necessary, to 
change the form of any annual statement required to be filed by 
any kind of insurance company. Section 823.012 authorizes the 
commissioner to issue rules and orders necessary to implement 
the provisions of Insurance Code Chapter 823. 

Section 843.151 authorizes the commissioner to promulgate 
rules that are necessary and proper to implement the provisions 
of Insurance Code Chapter 843. Section 843.155 requires 
HMOs to file annual reports with the commissioner, including 
a financial statement of the HMO, certified by an independent 
public accountant. 

Section 401.009 authorizes the commissioner to adopt rules 
governing the information to be included in the audited financial 
report under Insurance Code §401.009(a)(3)(H). Section 36.001 
provides that the commissioner may adopt any rules necessary 
and appropriate to implement the powers and duties of the 
department under the Insurance Code and other laws of this 
state. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments to §7.18 affect the following statutes: Insurance Code 
§§32.041, 401.051, 401.056, 404.005(a)(2), 421.001(c), 
425.162, 426.002, 441.005, 802.001, 823.012, 843.151, and 
843.155. 

The proposed amendments to §7.85 affect Insurance Code 
§401.009. 

§7.18. National Association of Insurance Commissioners Accounting 
Practices and Procedures Manual. 

(a) [The purpose of this section is to adopt statutory accounting 
principles, which will provide insurers and health maintenance organi-
zations, including accountants employed or retained by these entities, 
guidance as how to properly record business transactions for the pur-
pose of accurate statutory reporting. The March 2012 version of the 
Accounting Practices and Procedures Manual (Manual) published by 
the National Association of Insurance Commissioners (NAIC), with 
the exceptions and modifications set forth in subsections (c) and (d) of 
this section, will be utilized as the guideline for statutory accounting 
principles in Texas to the extent the Manual does not conflict with pro-
visions of the Insurance Code or rules of the department.] The commis-
sioner reserves all authority and discretion to resolve any [accounting] 
issues in Texas concerning the proper accounting treatment for an in-
surance or health plan transaction. When determining the proper ac-
counting treatment for an insurance or health plan transaction, the com-
missioner, insurers, and health maintenance organizations will refer to 
the sources in paragraphs (1) - (6) of this subsection in the respective 
order of priority listed for guidance on how to properly record busi-
ness transactions for the purpose of accurate statutory reporting and 
for preparing all financial statements filed with the department. The 
sources in paragraphs (1) - (3) of this subsection preempt any con-
trary provisions in the National Association of Insurance Commission-
ers' (NAIC) Accounting Practices and Procedures Manual (manual). 
[Manual. The department rules preempting any contrary provisions in 
the Manual, include, but are not limited to: §§3.1501 - 3.1505, 3.1601 
- 3.1608, 3.4505(f), 3.6101, 3.6102, 3.7001 - 3.7009, 3.9101 - 3.9106, 
3.9401 - 3.9404, 7.7, 7.85, and 11.803 of this title (relating to Annu-
ity Mortality Tables; Actuarial Opinion and Memorandum Regulation; 
General Calculation Requirements for Basic Reserves and Premium 
Deficiency Reserves; Policy Reserves; Claims Reserves; Minimum 
Reserve Standards for Individual and Group Accident and Health In-
surance; the 2001 CSO Mortality Table; Preferred Mortality Tables; 
Subordinated Indebtedness, Surplus Debentures, Surplus Notes, Pre-
mium Income Notes, Bonds, or Debentures, and Other Contingent Ev-
idences of Indebtedness; Audited Financial Reports; and Investments, 
Loans, and Other Assets).] 

(1) Texas statutes; 

(2) department rules; 

(3) directives, instructions, and orders of the commis-
sioner; 

(4) except as provided in with the exceptions, modifica-
tions, and exemptions set forth in subsections (c) and (d) of this section, 
the manual [Manual]; 

(5) other NAIC handbooks, manuals, and instructions[,] 
adopted by the department; and 

(6) Generally Accepted Accounting Practices. 

(b) The manual described in subsection (a)(4) of this section 
includes the manual as amended from time to time, and all the substan-
tive and nonsubstantive changes to the manual that have been adopted 
since its last publication. The department will maintain for public in-
spection at its offices a copy of the current manual and all substantive 
and nonsubstaintive changes that have been adopted since the last pub-
lication. [commissioner adopts by reference the March 2012 version of 
the Manual, with the exceptions and modifications set forth in subsec-
tions (c) and (d) of this section, as the source of accounting principles 
for the department when analyzing financial reports and for conduct-
ing statutory examinations and rehabilitations of insurers and health 
maintenance organizations licensed in Texas, except where otherwise 
provided by law. This Manual that is adopted by reference with the ex-
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ceptions and modifications specified in subsections (c) and (d) of this 
section will be applied to examinations conducted as of December 31, 
2011, and thereafter, and also must be used to prepare all financial state-
ments filed with the department for reporting periods beginning on or 
after December 31, 2011.] 

(c) The commissioner adopts the following [adopted] excep-
tions and modifications to the manual: [under this subsection must be 
used to prepare all financial statements required to be filed with the 
department on or after January 1, 2013, and will be applied to all ex-
aminations of those financial statements.] 

[(1) The commissioner adopts by reference the following 
modifications to the Manual:] 

[(A) Statement of Statutory Accounting Principles 
(SSAP) Nos. 92, 102, 103, and 104 adopted by the NAIC in calendar 
year 2012.] 

[(B) Placements revisions to nullify SSAP No. 77 and 
include real estate sales guidance, related effective dates, and adopted 
Generally Accepted Accounting Principles references in SSAP No. 
40.] 

[(C) The following modifications made by the NAIC in 
calendar year 2012 to SSAP Nos. 1, 11, 26, 27, 36, 35R, 48, 57, 68, 90, 
95, 97, and 101 QA - Clean and 101 QA - Tracked, that do not modify 
the intent of those or any other SSAP Numbers.] 

[(i) Ref. No. 2004-27: Fund Demand Disclosures 
for Institutional Business;] 

[(ii) Ref. No. 2011-19: ASU 2010-11: Deriva-
tives and Hedging (Topic 815) - Scope Exception Related to Embedded 
Credit Derivatives; 

[(iii) Ref. No. 2011-25: ASU 2011-02, Receivables 
- A Creditors' Determination of Whether a Restructuring is a Troubled 
Debt Restructuring;] 

[(iv) Ref. No. 2011-38: ASU 2011-06, Fees Paid to 
the Federal Government by Health Insurers;] 

[(v) Ref. No. 201142: SSAP No.1 Implementation 
Guide;] 

[(vi) Ref. No. 2012-01: EITF 06-2: Accounting for 
Sabbatical Leave and Other Similar Benefits Pursuant to FAS No. 43;] 

[(vii) Ref. No. 2012-02: EITF 07-1, Accounting for 
Collaborative Arrangements;] 

[(viii) Ref. No. 2012-03: Clarifications to SSAP 
No. 57-Title Insurance;] 

[(ix) Ref. No. 2012-05: Clarification on the Amor-
tization of the Basis Difference;] 

[(x) Ref. No. 2012-07: Adopt EAIW Proposed Re-
visions to SSAPs - 2000 INTs;] 

[(xi) Ref. No. 2012-08: Paragraph Placement in 
SSAP No. 86; 

[(xii) Ref. No. 2012-09: Move Guidance from 
SSAP No. 95 and Incorporate into SSAP No. 90;] 

[(xiii) Ref. No. 2012-12: Credit for Reinsurance;] 

[(xiv) Ref. No. 2012-13: Reference to Credit Ten-
ant Loans within SSAP No. 26;] 

[(xv) Ref. No. 2012-21: Adopt EAIWG Proposed 
Revisions to SSAPs - 2001 INTs;] 

[(D) Actuarial Guideline 38 adopted by the NAIC in 
calendar year 2012.] 

[(2) In addition, the following exceptions and additions are 
adopted:] 

(1) [(A)] Settlement requirements for intercompany trans-
actions are subject to the accounting treatment in Statement of Statu-
tory Accounting Principles (SSAP) No. 25 (previously SSAP No. 96 
located in Appendix H), except that amounts owed to the reporting en-
tity must be settled by the due date in accord with the written agreement 
and the requirements of §7.204 of this title [(relating to Commissioner's 
Approval Required)]. Intercompany balances must be settled within 
90 days of the period for which the amounts are being billed or[; oth-
erwise] the balances will be nonadmitted. 

(2) [(B)] Electronic machines, constituting a data process-
ing system or systems, and operating systems software used in con-
nection with the business of an insurance company acquired after De-
cember 31, 2000, may be [an] admitted assets [asset] as permitted by 
Insurance Code §§841.004, 861.255, 862.001, and any other applica-
ble law and must be amortized as provided by the manual [Manual]. 

(3) [(C)] Furniture, labor-saving devices, machines, and all 
other office equipment may be admitted as assets [an asset] as permitted 
by [the] Insurance Code §§841.004, 861.255, 862.001, and any other 
applicable law and, for property acquired after December 31, 2000, 
depreciated in full over a period not to exceed five years. 

(d) A farm mutual insurance company, statewide mutual as-
sessment company, local mutual aid association, or mutual burial asso-
ciation that has less than $6 million in annual direct written premiums 
is [need] not required to comply with the manual [Manual]. 

(e) Preemptions. 

(1) Insurance Code provisions preempting any contrary 
provisions in the manual include: §§2551.251 - 2551.261 and 
3503.202. 

(2) Department rules preempting any contrary provisions 
in the manual include: §§3.1501 - 3.1505, 3.1601 - 3.1608, 3.4505(f), 
3.6101, 3.6102, 3.7001 - 3.7009, 3.9101 - 3.9106, 3.9401 - 3.9404, 7.7, 
7.85, and 11.803 of this title. 

(f) [(e)] In the event a domestic insurer or health maintenance 
organization desires to deviate from the accounting guidance in a Texas 
statute or any applicable regulation, the insurer or health maintenance 
organization must file a written request for a permitted accounting prac-
tice and obtain approval prior to using the accounting deviation in a 
financial statement. The filing must be sent to: Deputy Commissioner, 
[made with the deputy commissioner of the] Financial Regulation Di-
vision, Texas Department of Insurance, Mail Code 305-2A, P.O. Box 
149104, Austin, Texas 78714-9104 at least 30 days before filing the 
financial statement that would [is proposed to] be affected by the devi-
ated accounting practice. A domestic insurer or health maintenance or-
ganization [Insurers] must not use a deviated accounting practice with-
out the department's prior approval. 

(g) [(f)] This section must [shall] not be construed to either 
broaden or restrict the authority provided under the Insurance Code to 
insurers or[, including] health maintenance organizations. 

§7.85. Audited Financial Reports. 

(a) Definitions. The following words and terms, when used 
in this section, will [shall] have the following meanings, unless the 
context clearly indicates otherwise. 
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(1) Accountant--An independent certified public accoun-
tant or accounting firm that meets the requirements of Insurance Code 
§401.014[, Article 1.15A, §12]. 

(2) Audited Financial Report--The annual audit report re-
quired by Insurance Code Chapter 401, Subchapter A[, Article 1.15A]. 

(3) Commissioner--The commissioner of insurance. 
[Commissioner of Insurance.] 

(4) Department--The Texas Department [department] of 
Insurance. 

(5) Examiner--Staff appointed by the commissioner under 
[Commissioner pursuant to] Insurance Code Chapter 401, Subchapter 
C[, Articles 1.17 and 1.18]. 

[(6) Generally Accepted Accounting Principles (GAAP)--
The conventions, rules, and procedures that define accepted account-
ing practice, including broad guidelines and detailed procedures, set 
forth by the Accounting Principles Board of the American Institute of 
Certified Public Accountants, which was superseded by the Financial 
Accounting Standards Board, and which principles are specifically de-
fined by SAS Number 69 (AU §411.05)] 

(6) [(7)] Generally Accepted Auditing Standards (GAAS)-
-The standards adopted by the American Institute of Certified Public 
Accountants or Public Company Accounting Oversight Board to con-
duct an audit and to ensure the quality of the performance by accoun-
tants who are engaged in an audit of financial statements. 

(7) Material--As defined in the NAIC's Accounting Prac-
tices and Procedures Manual under §7.18 of this title. 

(8) NAIC--The National Association of Insurance Com-
missioners. 

(9) Statutory Examination--An examination performed by 
the department's examiners or other persons or firms retained by the 
department specifically for examination of insurers, corporations, or 
associations. 

(10) Work Papers--The records kept by the accountant sup-
porting that accountant's audit opinion, including the audit records and 
[defined by Insurance Code, Article 1.15A, §17(a);] the accountant's 
audit planning records; and any record of communications related to 
the audit between the accountant and the insurer under [pursuant to 
the] Insurance Code §401.020[, Article 1.15A, §17(b)]. 

[(11) Material--As defined in the NAIC Accounting Prac-
tices and Procedures Manual adopted in §7.18 of this title (relating to 
NAIC Accounting Practices and Procedures Manual).] 

(b) Priority of Accounting Guidance. The priority for 
determining [determination of] accounting standards is set out in §7.18 
of this title. 

(c) Applicability. This section applies only to audited financial 
reports with audit dates as of December 31, 1995, or later. A foreign 
or alien insurer may be exempt from this rule if the foreign or alien 
insurer files an audited financial report in another state and the require-
ments for that state's audited financial reports are determined by the 
commissioner under [Commissioner pursuant to the] Insurance Code 
§401.007[, Article 1.15A, §6(a),] to be substantially similar to the re-
quirements in Insurance Code Chapter 401[, Article 1.15A]. A foreign 
or alien insurer is exempt from this rule if the foreign or alien insurer 
files an audited financial report in another state and the requirements 
for that state's audited financial reports have already been determined 
by the commissioner under [Commissioner pursuant to the] Insurance 
Code §401.007[, Article 1.15A, §6(a),] to be substantially similar to 
the requirements in Insurance Code Chapter 401[, Article 1.15A]. 

(d) Purpose. [The Department recognizes that the] Insurance 
Code Chapter 401[, Article 1.15A,] requires audited financial reports 
to be prepared, and that statutory examinations are periodically con-
ducted under [pursuant to] the Insurance Code. To improve coordina-
tion between the audited financial reports and statutory examinations, 
and to promote the utilization of work papers to the fullest extent dur-
ing the conduct of statutory examinations, certain minimum standards, 
guidelines, and procedures must be incorporated by the accountant dur-
ing the preparation of the work papers and the audited financial report. 
The purpose of this section is to establish those requirements. 

(e) Conduct of audit. The annual audit required by [the] In-
surance Code Chapter 401 must[, Article 1.15A, shall] be conducted in 
accord [accordance] with GAAS. It is not the department's intent to ex-
pand audit testing beyond the requirements of GAAS. The accountant 
conducting the audit must [shall] consider the procedures and conven-
tions set out in paragraphs (1) - (4) of this subsection, as follows: 

(1) audit procedures and format contained in the NAIC Ex-
aminers Handbook; 

(2) accounting treatments for the particular line(s) of in-
surance contained in §7.18 of this title and the NAIC Annual State-
ment Instructions adopted by the commissioner under §7.68 of this title 
[Commissioner]; 

(3) valuation procedures contained in the NAIC 
Investment Analysis Office's Purposes and Procedures Manual 
[Purposes and Procedures of the Securities Valuation Office manual] 
and §7.18 of this title; and 

(4) any order(s) of the commissioner [Commissioner] is-
sued to a particular company. 

(f) Contents of audited financial reports. In addition to the 
contents specified in [the] Insurance Code §401.009[, Article 1.15A, 
§10(a) - (c)], audited financial reports must [shall] contain the state-
ments and reports set out in paragraphs (1) - (3) of this subsection. 

(1) Audit procedures and format contained in the NAIC 
Examiners Handbook. 

(2) The balance sheet, statement of gain or loss from oper-
ations, statement of changes in capital and surplus, and the statement 
of cash flow prepared in accord [accordance] with the Texas Adminis-
trative Code including [and] the NAIC Annual Statement Instructions 
adopted by the commissioner in §7.68 of this title. [Commissioner.] 

(3) In addition to the items that must be recorded in the 
notes to the financial statements under [as required by the] Insurance 
Code §401.009(b)[, Article 1.15A, §10(c)], the notes must include: 

(A) any exceptions to compliance with the financial, in-
vestment, and holding company provisions of the Insurance Code or the 
Texas Administrative Code noted during the audit; [and] 

(B) a schedule and explanation of material nonadmitted 
[non-admited] assets; 

(C) any and all [shall also be recorded in notes. The 
notes shall also include those] items required by the [appropriate] 
NAIC Annual Statement Instructions and the NAIC Accounting 
Practices and Procedures Manual under §7.68 and §7.18 of this title; 
and [Accounting Practices and Procedures Manual.] 

(D) [Furthermore, the notes shall include] a reconcilia-
tion of any differences, if any, between the audited statutory financial 
statements and the Annual Statement filed with the department, with a 
written description of the nature of these differences. 

(g) Contents of work papers. 
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(1) For those items subjected to detailed tests by the ac-
countant during the course of the audit, the work papers must [shall] 
contain a notation of whether any material exceptions exist for each of 
the items set out in subparagraphs (A) and (B) of this paragraph. 

(A) For invested assets: 

(i) compliance as an authorized investment has been 
determined and does not exceed statutory limitations; 

(ii) ownership and possession have been verified; 
and 

(iii) securities are valued in accord [accordance] 
with the instructions of the NAIC Investment Analysis Office's 
Purposes and Procedures Manual [Purposes and Procedures of the 
Securities Valuation Office manual] and §7.18 of this title. 

(B) For assets other than invested assets: 

(i) the [such] assets are admitted in accord 
[accordance] with the appropriate provision of the Insurance Code or 
Texas Administrative Code; and 

(ii) the [such] assets are valued in accord 
[accordance] with the Texas Administrative Code and §7.18 of this 
title. 

(2) If the regulated entity subject to the audit has any mate-
rial reinsurance agreement or agreements, the work papers must [shall] 
contain an outline addressing the items set out in subparagraphs (A) -
(E) of this paragraph as follows: 

(A) a summary of the insurer's overall reinsurance pro-
gram; 

(B) an explanation of relevant provisions by which lia-
bilities are transferred to the reinsurer and any contingency provisions 
by which the reinsurer can cause the ceding insurer to reassume liabil-
ities previously transferred to the reinsurer; 

(C) an explanation about assets held in trust, deposito-
ries, or letters of credit by which any reserve liabilities are collateral-
ized; 

(D) a verification of any material reinsurance balance 
ceded or assumed; and 

(E) an explanation of amounts recoverable from unli-
censed reinsurers that are not collateralized, or disputed reinsurance 
recoverables. 

(3) The work papers of any audited entity must [shall] con-
tain: 

(A) any letters from the accountant to management 
commenting on or explaining internal management operating proce-
dures; 

(B) computer-generated work papers; 

(C) audit program; 

(D) reports prepared by outside consultants; 

(E) for policy liabilities, a note that reserves are estab-
lished in accord [accordance] with policy and statutory provisions, and 

that required payments were made under [pursuant to] any contract pro-
visions; 

(F) for all other liabilities, a note that all material liabil-
ities of the company have been properly recorded; and 

(G) internal control work papers. 

(4) The work papers of any audited entity must [shall] con-
tain a notation that the accountant has determined that the [such] entity 
has: [met the requirements of subparagraphs (A) and (B) of this para-
graph.] 

(A) met the filing [Filing] requirements in [have been 
met of the] Insurance Code[,] Chapter 823 and the Texas Adminis-
trative Code, including [but not limited to] the requirements that all 
shareholder dividends have been reported to the department within 
two business days after declaration and at least 10 [ten] days prior to 
payment as required under Insurance Code §823.053;[,] and that all 
other dividends have been declared and [to have been] paid in accord 
[accordance] with the applicable provisions of the Insurance Code and 
the Texas Administrative Code, including Chapter 403, Chapter 1112, 
§841.253, and[, Articles 3.11, 21.31, 21.32, 21.32A, or] §884.253; 
and[, whichever statute is applicable.] 

(B) maintained unencumbered [Unencumbered] assets 
[have been maintained] in an amount at least equal to reserve liabilities 
as required under [by] Insurance Code Chapter 422[, Article 21.39-A]. 

(h) Accessibility of work papers. The accountant must [shall] 
provide all work papers to the examiner, whether during or after the 
preparation of the audited financial report. The examiner may obtain, 
if necessary, photocopies of work papers, as provided by [the] Insur-
ance Code §401.020(c)[, Article 1.15A, §17(c)], so as not to burden the 
accountant if a statutory examination is occurring at the same time as 
an annual audit. Information obtained under this section is subject to 
the confidentiality standards imposed by Insurance Code §§401.020(c), 
401.057, 401.105, 401.106, [Articles 1.15, §8(b); 1.15A, §17(c); 1.18;] 
and [§]823.011. 

(i) Sanction. Failure to comply [Noncompliance] with this 
section may result in the commissioner [Commissioner] initiating 
action under [pursuant to] Insurance Code §401.012 [Article 1.15A, 
§12(d)] and Chapter 82. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404222 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: October 19, 2014 
For further information, please call: (512) 463-6327 
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TITLE 16. ECONOMIC REGULATION 

PART 9. TEXAS LOTTERY 
COMMISSION 

CHAPTER 402. CHARITABLE BINGO 
OPERATIONS DIVISION 
SUBCHAPTER C. BINGO GAMES AND 
EQUIPMENT 
16 TAC §402.300 

Proposed amended §402.300, published in the February 28, 
2014, issue of the Texas Register (39 TexReg 1321), is with-
drawn. The agency failed to adopt the proposal within six months 
of publication. (See Government Code, §2001.027, and 1 TAC 
§91.38(d).) 

Filed with the Office of the Secretary of State on September 3, 

2014. 
TRD-201404203 
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TITLE 1. ADMINISTRATION 

PART 10. DEPARTMENT OF 
INFORMATION RESOURCES 

CHAPTER 201. GENERAL ADMINISTRATION 
1 TAC §201.8 
The Texas Department of Information Resources (department) 
adopts new §201.8, Plans and Reports Required of Institutions 
of Higher Education, without changes to the proposed text as 
published in the June 6, 2014, issue of the Texas Register (39 
TexReg 4326). The addition of the new rule to 1 TAC Chapter 
201, concerning the general administration of the department, 
ensures the rules more accurately reflect legislative actions and 
the practices of the department. The new rule is necessary, in 
part, as the result of passage of Senate Bill 59 (83R), effective 
as of September 1, 2013, which added §2054.1211, Texas Gov-
ernment Code, concerning the general administration of the de-
partment, the basis upon which these rules were originally pro-
mulgated. 

The new rule, §201.8, was developed in close consultation 
with the Information Technology Council for Higher Education 
(ITCHE) and a final draft was submitted for their review and 
impact assessment prior to bringing the rule to the Board. The 
assessment of the impact of the proposed changes on insti-
tutions of higher education was prepared in consultation with 
ITCHE in compliance with §2054.121(b), Texas Government 
Code. The new rule §201.8 applies to the reports and plans in 
Chapter 2054, Texas Government Code, required of institutions 
of higher education, and has no direct impact on state agencies. 

The new rule §201.8 adds subsection (a) to specify the plans 
and reports required of institutions of higher education under 
Chapter 2054, Texas Government Code. Paragraph (1) requires 
institutions of higher education to submit reports pursuant to 
§2054.052, Texas Government Code. Paragraph (2) requires 
Information Resources Managers at institutions of higher ed-
ucation to submit training and continuing education reports 
pursuant to §2054.076, Texas Government Code. Paragraph 
(3) specifies reporting by institutions of higher education re-
garding vulnerability reports as set forth in §2054.077, Texas 
Government Code. Paragraph (4) clarifies the reporting by 
institutions of higher education for the Information Resources 
Deployment Review as set forth in §2054.0965, Texas Govern-
ment Code. Paragraph (5) specifies the reporting of Information 
Security Plans by institutions of higher education as set forth in 
§2054.133, Texas Government Code. Paragraph (6) references 
the network configuration information that may be requested 
of institutions of higher education under §2054.203, Texas 
Government Code; and paragraph (7) references the inclusion 
of institutions of higher education in the department's survey of 

accessibility practices pursuant to §2054.464, Texas Govern-
ment Code. 

Subsection (b) is added to clarify the department will coordinate 
with the Information Technology Council for Higher Education 
regarding the preparation and submission of such plans and re-
ports required under Chapter 2054, Texas Government Code. 

No comments were received on the proposed new rule. 

The new rule is adopted pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code; and §2054.1211, Texas 
Government Code, which requires the department and the 
Information Technology Council for Higher Education to review 
all reports and plans under Chapter 2054, Texas Government 
Code. 

No other code, article or statute is affected by this rule. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 29, 2014. 
TRD-201404174 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Effective date: September 18, 2014 
Proposal publication date: June 6, 2014 
For further information, please call: (512) 475-4700 

CHAPTER 209. MINIMUM STANDARDS FOR 
MEETINGS HELD BY VIDEOCONFERENCE 
The Texas Department of Information Resources (department) 
adopts amendments to 1 TAC Chapter 209, §§209.1, 209.3, 
209.11, and 209.31, concerning Minimum Standards for Meet-
ings Held by Videoconference, without changes to the proposed 
text as published in the April 25, 2014, issue of the Texas Reg-
ister (39 TexReg 3302). The department also revises the title for 
Subchapter B, concerning minimum standards for meetings held 
by videoconference, to ensure the rules address the direction 
provided by the legislature and reflect the purpose of Chapter 
551, Texas Government Code. The amendments are necessary, 
in part, as the result of passage of House Bill 2414 (83R) and 
Senate Bill 984 (83R), effective as of September 1, 2013, which 
amended §551.001 and §551.127, Texas Government Code, in 
which DIR is directed to specify minimum technical standards for 
audio and video signals by rule when videoconferencing technol-
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ogy is deployed in the context of an open meeting by a govern-
mental body. 

The department amends the title of Subchapter B within 1 TAC 
Chapter 209 to more accurately reflect the entities to which the 
rules apply, as set forth in the Open Meetings Act, Chapter 551, 
Texas Government Code. 

In addition, the department also amends 1 TAC Chapter 209, 
§209.1 to add paragraph (3) and amend renumbered paragraph 
(4). The definition provided in new paragraph (3) serves to clar-
ify applicability in that the standards set forth in this rule only 
apply to meetings subject to Chapter 551, Texas Government 
Code ("Texas Open Meetings Act"). The amended definition of 
renumbered paragraph (4) reflects the amended definition of the 
same in the Texas Open Meetings Act. The department amends 
1 TAC Chapter 209, §209.3 to define governmental body, a def-
inition encompassing state agencies and local governments, as 
specified in §551.001(3), Texas Government Code. 

The department also amends 1 TAC Chapter 209, §209.11 and 
§209.31 to clarify the nature of the external publications put 
forth by the department for the purposes of further clarifying 
the applicable standards for the use of videoconferencing in 
meetings subject to the Texas Open Meetings Act. The depart-
ment amends §209.11 to specify that the external publications 
are applicable to all governmental bodies. Such external pub-
lications are meant to provide entities additional clarification 
regarding the standards while affording the department the level 
of flexibility necessary to accommodate for the rapidly evolving 
nature of the technology. 

The amendments apply to all governmental bodies, as defined 
by §551.001(3), Texas Government Code, which includes state 
agencies, local governments, and institutions of higher educa-
tion. 

The department initially published proposed amendments to 
1 TAC Chapter 209 in the Texas Register on November 22, 
2013 (38 TexReg 8329). The department received no public 
comments to the proposed rules during the 30-day comment 
period; however, staff recommended revised amendments to 
§209.3 and §209.11 and amending the title to Subchapter B 
after discussing the proposed rules with an interested party. 
The proposed revised amendments were published in the April 
25, 2014, issue of the Texas Register (39 TexReg 3302). 

No comments were received on the proposed amendments. 

SUBCHAPTER A. DEFINITIONS 
1 TAC §209.1, §209.3 
The amendments are adopted pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code, and §551.127(i), Texas Gov-
ernment Code, which directs the department to adopt rules spec-
ifying the minimum standards for audio and video signals at a 
meeting held by videoconference call. The assessment of the 
impact of the proposed changes on institutions of higher educa-
tion was prepared in consultation with the Information Technol-
ogy Council for Higher Education in compliance with §2054.121 
(b), Texas Government Code. 

No other code, article or statute is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 29, 2014. 
TRD-201404175 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Effective date: September 18, 2014 
Proposal publication date: April 25, 2014 
For further information, please call: (512) 475-4700 

SUBCHAPTER B. VIDEOCONFERENCES 
HELD BY GOVERNMENTAL BODIES, 
EXCLUDING INSTITUTIONS OF HIGHER 
EDUCATION 
1 TAC §209.11 
The amendments are adopted pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code, and §551.127(i), Texas Gov-
ernment Code, which directs the department to adopt rules spec-
ifying the minimum standards for audio and video signals at a 
meeting held by videoconference call. The assessment of the 
impact of the proposed changes on institutions of higher educa-
tion was prepared in consultation with the Information Technol-
ogy Council for Higher Education in compliance with §2054.121 
(b), Texas Government Code. 

No other code, article or statute is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 29, 2014. 
TRD-201404176 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Effective date: September 18, 2014 
Proposal publication date: April 25, 2014 
For further information, please call: (512) 475-4700 

SUBCHAPTER C. VIDEOCONFERENCES 
HELD BY INSTITUTIONS OF HIGHER 
EDUCATION 
1 TAC §209.31 
The amendments are adopted pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code, and §551.127(i), Texas Gov-
ernment Code, which directs the department to adopt rules spec-
ifying the minimum standards for audio and video signals at a 
meeting held by videoconference call. The assessment of the 
impact of the proposed changes on institutions of higher educa-
tion was prepared in consultation with the Information Technol-
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ogy Council for Higher Education in compliance with §2054.121 
(b), Texas Government Code. 

No other code, article or statute is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 29, 2014. 
TRD-201404177 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Effective date: September 18, 2014 
Proposal publication date: April 25, 2014 
For further information, please call: (512) 475-4700 

CHAPTER 213. ELECTRONIC AND 
INFORMATION RESOURCES 
The Texas Department of Information Resources (department) 
adopts amendments to 1 TAC Chapter 213, §§213.10 - 213.16, 
213.19 - 213.21, 213.30 - 213.36, and 213.39 - 213.41 without 
changes to the proposed text as published in the June 6, 2014, 
issue of the Texas Register (39 TexReg 4327). The amendments 
to §§213.1, 213.17, 213.18, 213.37, and 213.38 are adopted 
with changes to the proposed text as published in the June 6, 
2014, issue of the Texas Register (39 TexReg 4327) and will be 
republished. 

The amendments include the addition of new definitions and 
the modification of some existing definitions in §213.1; require-
ments in §213.17 and §213.37 for EIR compliance exceptions 
and exemptions; requirements in §213.18 and §213.38 for com-
modity procurement contracts; and requirements in §213.21 and 
§213.41 regarding agency and institution of higher education ac-
cessibility policies and accessibility coordinator positions. 

In §213.1 the department adds the following definitions because 
of new or revised content in 1 TAC Chapter 213: "Accessible", 
"Department", "Major Information Resources Project", "Section 
508", and "Technical Accessibility Standards and Specifica-
tions". 

The definitions of "Electronic and Information Resources (EIR)" 
and "Voluntary Product Accessibility Template (VPAT)" have 
been broadened for clarification; and definitions for "Excep-
tion" and "Exemption" have been changed to include the 
phrase "non-compliance" rather than "non-conformance". The 
department deletes the definitions for "Buy Accessible Wiz-
ard", "Commercially unavailable", "Electronic and information 
Resources accessibility standards", and "Web Accessibility 
Standards" that are no longer applicable for new or revised 
content in 1 TAC Chapter 213. 

In addition, the department amends the term "electronic and in-
formation resources" as "EIR" in §§213.10 - 213.21 (for state 
agencies) and §§213.30 - 213.41 (for institutions of higher edu-
cation) for simplicity and brevity. 

In 1 TAC §213.17, for state agencies; and §213.37, for insti-
tutions of higher education, the department adds language 
to include specific exception areas pursuant to §§2054.460, 
2054.462, and 2054.463, Texas Government Code. The de-

partment clarifies language for exceptions based on significant 
difficulty or expense and includes new language requiring ad-
ditional supporting information for each exception. Procedures 
for creating and maintaining exception requests have also been 
clarified. The department also modifies language requiring an 
exemption to include additional information as justification for 
the exemption. 

In 1 TAC §213.18, for state agencies; and §213.38, for institu-
tions of higher education, the amendments include the elimina-
tion of the use of Buy Accessible Wizard documents as a means 
of communicating accessibility compliance and sets forth provi-
sions for the department and agencies to request other evidence 
of a vendor's ability to produce accessible EIR products and ser-
vices. The department requires that a procurement policy be im-
plemented and that an agency's contract or procurement over-
sight staff shall monitor the agency's procurement processes and 
contracts for accessibility compliance. The department has clar-
ified to what EIR these procurement provisions apply. The de-
partment adds a new provision requiring accessibility testing for 
projects which meet the criteria of a major information resource 
project. 

In 1 TAC §213.19, for state agencies; and §213.39, for institu-
tions of higher education, the department reorganizes existing 
provisions and requires the executive director of each agency 
and the president or chancellor of each institution of higher edu-
cation to ensure appropriate staff receives training necessary to 
meet accessibility-related rules. 

In 1 TAC §213.20, for state agencies; and §213.40, for institu-
tions of higher education, the amended rule requires responses 
to the electronic and information resources state agency survey 
to be supported by agency documentation. 

In 1 TAC §213.21, for state agencies; and §213.41, for institu-
tions of higher education, the department adds a requirement for 
the department to designate and maintain a person responsible 
for statewide accessibility initiatives. The department has made 
clarifications to provisions related to the publication of agency 
accessibility policies and plans. 

The department includes a new provision requiring agencies and 
institutions of higher education to provide contact and other in-
formation for the Accessibility Coordinator and to inform the de-
partment of any accessibility coordinator changes within a pre-
scribed timeframe. The department also requires the EIR Ac-
cessibility Coordinator position to be located within the organi-
zation to ensure effectiveness. Finally, the department adds a 
requirement for agencies and institutions of higher education to 
establish goals for making EIR accessible. 

The department published a formal notice of rule review in the 
September 6, 2013, issue of the Texas Register (38 TexReg 
5907). The proposed amendments were published in the June 
6, 2014, issue of the Texas Register (39 TexReg 4327). The 
department received written comments from one interested in-
dividual during the 30-day comment period in response to the 
proposed rules. A summary of the comments and responses 
follows. 

Comment concerning §213.1(1), Applicable Terms and Tech-
nologies for Electronic Information Resources. The commenter 
suggested a correction for error in definition of Accessible. 

Response: The department agrees with the correction. The cor-
rected text for §213.1(1) is revised to eliminate the word "the": 
"Accessible--Describes an electronic and information resource 
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that can be used in a variety of ways and (the use of which) does 
not depend on a single sense or ability." 

Comment concerning §213.18(a)(2) for state agencies and 
§213.38(a)(2) for institutions of higher education related to pro-
curements. The commenter suggested revising text by adding 
"credible" before "evidence" to be consistent with §213.18(b)(2) 
and §213.38(b)(2). 

Response: The department agrees with the suggested revision 
and has revised the text for §213.18(a)(2) and §213.38(a)(2) to 
include "credible". In addition the department has determined 
that to retain consistency between subsections (a) and (b) within 
§213.18 and §213.38, the phrase "contractual warranties for ac-
cessibility" should be added to §213.18(a)(2) and §213.38(a)(2). 
The text is revised to: "credible evidence of the vendor's capa-
bility or ability to produce accessible EIR products and services. 
Such evidence may include, but is not limited to, a vendor's in-
ternal accessibility policy documents, contractual warranties for 
accessibility, accessibility testing documents, and examples of 
prior work results." 

Furthermore, the department has determined that there should 
be an additional consistent use of a phrase between subsec-
tions (a) and (b) for §213.18 and §213.38. The text "all that ap-
ply" is added to subsection (a) for both §213.18 for state agen-
cies and §213.38 for institutions of higher education. The text 
for §213.18(a) is revised to: "The department, in establishing 
commodity procurement contracts, for which the solicitation is 
issued on or after January 1, 2015, shall obtain and make avail-
able to state agencies all that apply:" The text for §213.38(a) 
is revised to: "The department, in establishing commodity pro-
curement contracts, for which the solicitation is issued on or after 
January 1, 2015, shall obtain and make available to institutions 
of higher education all that apply:" 

Comment concerning §213.18(e) for state agencies and 
§213.38(e) for institutions of higher education related to pro-
curements. The commenter expressed concern the subsection 
is ambiguous in how it excludes accessibility requirements for 
information technology acquired by a contractor or grantee, 
incidental to a contract or grant, provided the technology does 
not become State property upon completion of the contract. 

Response: In order to eliminate the ambiguity, the depart-
ment has deleted both subsections and believes §213.38(d) 
adequately addresses the requirements for accessibility with 
regard to EIR technology used by a contractor. Subsequent 
subsections are renumbered to retain proper order. 

Comment concerning §213.17(3)(D) for state agencies and 
§213.37(3)(D) for institutions of higher education related to 
compliance exceptions and exemptions. The commenter re-
quested clarification on the type of documentation needed to 
justify an exception for a significant difficulty or expense for an 
EIR product. 

Response: In order to provide clarity, the department has added 
the following text to both subsections: "Examples may include, 
but are not limited to, agency budget, grants, and alternative 
vendor or product selections." 

SUBCHAPTER A. DEFINITIONS 
1 TAC §213.1 
The amendments and revisions are adopted under 
§2054.052(a), Texas Government Code, which authorizes 

the department to adopt rules as necessary to implement its 
responsibilities under Chapter 2054; and §2054.453, Texas 
Government Code, which authorizes the department to adopt 
rules in compliance with federal standards and laws regarding 
the development, procurement, maintenance, and use of 
electronic information resources by state agencies to provide 
access to individuals with disabilities. The assessment of 
the impact of the proposed changes on institutions of higher 
education was prepared in consultation with the Information 
Technology Council for Higher Education in compliance with 
§2054.121(b), Texas Government Code. 

No other code, article or statute is affected by this adoption. 

§213.1. Applicable Terms and Technologies for Electronic and Infor-
mation  

The following words and terms, when used with this chapter, shall have 
the following meanings unless the context clearly indicates otherwise. 

(1) Accessible--Describes an electronic and information 
resource that can be used in a variety of ways and (the use of which) 
does not depend on a single sense or ability. 

(2) Alternate formats--Alternate formats usable by people 
with disabilities may include, but are not limited to, Braille, ASCII text, 
large print, recorded audio, and electronic formats that comply with this 
chapter. 

(3) Alternate methods--Different means of providing infor-
mation, including product documentation, to people with disabilities. 
Alternate methods may include, but are not limited to, voice, fax, re-
lay service, TTY, Internet posting, captioning, text-to-speech synthesis, 
and audio description. 

(4) Assistive technology--Any item, piece of equipment, 
or system, whether acquired commercially, modified, or customized, 
that is commonly used to increase, maintain, or improve functional 
capabilities of individuals with disabilities. 

(5) Department--The Department of Information Re-
sources. 

(6) Electronic and information resources (EIR)--Includes 
information technology and any equipment or interconnected system 
or subsystem of equipment used to create, convert, duplicate, or deliver 
data or information. EIR includes telecommunications products (such 
as telephones), information kiosks and transaction machines, web sites, 
multimedia, and office equipment such as copiers and fax machines. 
The term does not include any equipment that contains embedded in-
formation technology that is used as an integral part of the product, 
but the principal function of which is not the acquisition, storage, ma-
nipulation, management, movement, control, display, switching, inter-
change, transmission, or reception of data or information. For example, 
thermostats or temperature control devices, and medical equipment that 
contain information technology that is integral to its operation, are not 
information technology. If the embedded information technology has 
an externally available web or computer interface, that interface is con-
sidered EIR. Other terms such as, but not limited to, Information and 
Communications Technology (ICT), Electronic Information Technol-
ogy (EIT), etc. can be considered interchangeable terms with EIR for 
purposes of applicability or compliance with this chapter. 

(7) Exception--A justified, documented non-compliance 
with one or more standards or specifications of Chapter 206 and/or 
Chapter 213 of this title, which has been approved by the Executive 
Director of an Agency or the President or Chancellor of an Institution 
of Higher Education. 

Resources.
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(8) Exemption--A justified, documented non-compliance 
with one or more standards or specifications of Chapter 206 and/or 
Chapter 213 of this title, which has been approved by the department 
and which is applicable statewide. 

(9) Information technology--Any equipment or intercon-
nected system or subsystem of equipment, that is used in the automatic 
acquisition, storage, manipulation, management, movement, control, 
display, switching, interchange, transmission, or reception of data or in-
formation. The term includes computers (including desktop and laptop 
computers), ancillary equipment, desktop software, client-server soft-
ware, mainframe software, web application software and other types of 
software, firmware and similar procedures, services (including support 
services), and related resources. 

(10) Major information resource project (MIRP)--Any in-
formation resources technology project that meets the criteria defined 
in Texas Government Code §2054.003(10). 

(11) Operable controls--A component of a product that re-
quires physical contact for normal operation. Operable controls in-
clude, but are not limited to, mechanically operated controls, input and 
output trays, card slots, keyboards, and keypads. 

(12) Product--Electronic and information technology. 

(13) Section 508 Standards--The standards set forth in Ti-
tle 36, Part 1194 of the Code of Federal Regulations established by the 
federal Architectural and Transportation Barriers Compliance Board 
(the "Access Board") that apply to electronic and information tech-
nology developed, procured, maintained, or used by the federal gov-
ernment, including computer hardware and software, websites, phone 
systems, and copiers. The Section 508 standards were issued to imple-
ment Section 508 of the federal Rehabilitation Act of 1973, as amended 
(29 U.S.C. 794d) which requires access for both members of the public 
and federal employees to such technologies when developed, procured, 
maintained, or used by federal agencies. 

(14) Self Contained, Closed Products--Products that gen-
erally have embedded software and are commonly designed in such 
a fashion that a user cannot easily attach or install assistive technol-
ogy. These products include, but are not limited to, information kiosks 
and information transaction machines, copiers, printers, calculators, 
fax machines, and other similar products. 

(15) Technical Accessibility Standards and Specifications-
-Accessibility standards and specifications for Texas agency and insti-
tution of higher education websites and EIR set forth in Chapter 206 
and/or Chapter 213 of this title. 

(16) Telecommunications--The transmission, between 
or among points specified by the user, of information of the user's 
choosing, without change in the form or content of the information as 
sent and received. 

(17) Training/Technical Assistance--Training and techni-
cal assistance to comply with the accessibility standards. 

(18) TTY--An abbreviation for teletypewriter. Machinery 
or equipment that employs interactive text based communications 
through the transmission of coded signals across the telephone net-
work. TTYs may include, for example, devices known as TDDs 
(telecommunication display devices or telecommunication devices 
for deaf persons) or computers with special modems. TTYs are also 
called text telephones. 

(19) Voluntary Product Accessibility Template (VPAT)--A 
vendor-supplied form for a commercial Electronic and Information Re-
source used to document its compliance with technical accessibility 

standards and specifications. A link to the standardized VPAT form is 
available at the department's website. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 29, 2014. 
TRD-201404179 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Effective date: September 18, 2014 
Proposal publication date: June 6, 2014 
For further information, please call: (512) 475-4700 

SUBCHAPTER B. ACCESSIBILITY 
STANDARDS FOR STATE AGENCIES 
1 TAC §§213.10 - 213.21 
The amendments and revisions are adopted under 
§2054.052(a), Texas Government Code, which authorizes 
the department to adopt rules as necessary to implement its 
responsibilities under Chapter 2054; and §2054.453, Texas 
Government Code, which authorizes the department to adopt 
rules in compliance with federal standards and laws regarding 
the development, procurement, maintenance, and use of 
electronic information resources by state agencies to provide 
access to individuals with disabilities. The assessment of 
the impact of the proposed changes on institutions of higher 
education was prepared in consultation with the Information 
Technology Council for Higher Education in compliance with 
§2054.121(b), Texas Government Code. 

No other code, article or statute is affected by this adoption. 

§213.17. Compliance Exceptions and Exemptions. 
Effective September 1, 2006, all EIR developed, procured or changed 
by a state agency shall comply with the standards and specifications 
of Chapter 206 and/or Chapter 213 of this title, unless an exception is 
approved by the executive director of the agency, or an exemption is 
granted by the department. 

(1) In its accessibility policy, an agency shall include stan-
dards and processes for handling exception requests for all EIR, includ-
ing those subject to exceptions for a significant difficulty or expense 
contained in §2054.460, Texas Government Code. 

(2) Exceptions for a significant difficulty or expense under 
§2054.460, Texas Government Code must be approved in writing by 
the executive director of an agency for each EIR development or pro-
curement, including outsourced development, which does not comply 
with the standards and specifications described in Chapter 206 and/or 
Chapter 213 of this title, pursuant to §2054.460, Texas Government 
Code. 

(3) An approved exception for a significant difficulty or ex-
pense under §2054.460, Texas Government Code shall include the fol-
lowing: 

(A) a date of expiration or duration of the exception; 

(B) a plan for alternate means of access for persons with 
disabilities; 
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(C) justification for the exception including technical 
barriers, cost of remediation, fiscal impact for bringing the EIR into 
compliance, and other identified risks; and 

(D) documentation of how the agency considered all 
agency resources available to the program or program component for 
which the product is being developed, procured, maintained, or used. 
Examples may include, but are not limited to, agency budget, grants, 
and alternative vendor or product selections. 

(4) Agencies shall maintain records of approved excep-
tions in accordance with the agency's records retention schedule. 

(5) The department shall establish and maintain a list of 
electronic and information technology resources which are determined 
to be exempt from the standards and specifications of all or part of 
Chapter 206 and/or Chapter 213 of this title. 

(6) The list of exempt EIR will be posted under the Acces-
sibility section of the department's website. 

(7) The following information shall be provided for each 
exemption listed: 

(A) a date of expiration or duration of the exemption; 

(B) a plan for alternate means of access for persons with 
disabilities; 

(C) justification for the exemption including technical 
barriers, cost of remediation, fiscal impact for bringing the EIR into 
compliance, and other identified risks; and 

(D) written approval of the department's executive di-
rector. 

(8) The department shall establish and publish a policy un-
der the Accessibility section of its website which defines the proce-
dures and standards used to determine which electronic or information 
resources are exempt from the standards and specifications described 
in Chapter 206 and/or Chapter 213 of this title. 

§213.18. Procurements. 

(a) The department, in establishing commodity procurement 
contracts, for which the solicitation is issued on or after January 1, 
2015, shall obtain and make available to state agencies all that apply: 

(1) accessibility information for products or services, 
where applicable, through one of the following methods: 

(A) the URL to completed Voluntary Product Accessi-
bility Templates (VPATs) or equivalent reporting templates; 

(B) accessible electronic documents that address the 
same accessibility criteria in substantively the same format as VPATs 
or equivalent reporting templates; or 

(C) the URL to a web page which explains how to re-
quest completed VPATs, or equivalent reporting templates, for any 
products under contract; 

(2) credible evidence of the vendor's capability or ability 
to produce accessible EIR products and services. Such evidence may 
include, but is not limited to, a vendor's internal accessibility policy 
documents, contractual warranties for accessibility, accessibility test-
ing documents, and examples of prior work results. 

(b) For the procurement of EIR made directly by an agency or 
through the department's commodity procurement contracts for which 
the solicitation is issued on or after January 1, 2015, the agency shall 
require a vendor to provide all that apply: 

(1) accessibility information for the purchased products or 
services, where applicable, through one of the following methods: 

(A) the URL to completed VPATs or equivalent report-
ing templates; 

(B) an accessible electronic document that addresses 
the same accessibility criteria in substantially the same format as 
VPATs or equivalent reporting templates; or 

(C) the URL to a web page which explains how to re-
quest completed VPATs, or equivalent reporting templates, for any 
products under contract; 

(2) credible evidence of the vendor's capability or ability 
to produce accessible EIR products and services. Such evidence may 
include, but is not limited to, a vendor's internal accessibility policy 
documents, contractual warranties for accessibility, accessibility test-
ing documents, and examples of prior work results. 

(c) An agency shall implement a procurement accessibility 
policy, and supporting business processes and contract terms, for mak-
ing procurement decisions. An agency shall monitor the procurement 
processes and contracts for accessibility compliance. 

(d) This subchapter applies to EIR developed, procured, or 
materially changed by an agency, or developed, procured, or materi-
ally changed by a contractor under a contract with an agency which 
requires the use of such product, or requires the use, to a significant ex-
tent, of such product in the performance of a service or the furnishing 
of a product. 

(e) Unless an exception is approved by the executive director 
of the state agency pursuant to §2054.460, Texas Government Code, 
and §213.17 of this chapter, or unless an exemption is approved by 
the department, pursuant to §2054.460, Texas Government Code, and 
§213.17 of this chapter, all EIR products developed, procured or mate-
rially changed through a procured services contract, and all electronic 
and information resource services provided through hosted or managed 
services contracts, shall comply with the provisions of Chapter 206 and 
Chapter 213 of this title, as applicable. 

(f) Nothing in this subchapter is intended to prevent the use 
of designs or technologies as alternatives to those prescribed in this 
subchapter provided they result in substantially equivalent or greater 
access to and use of a product for people with disabilities. 

(g) For projects which meet the criteria of a major information 
resource project (MIRP), accessibility testing shall be documented by 
a knowledgeable agency staff member or third party testing resource 
to validate compliance with §206.50 of this title and this chapter. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 29, 2014. 
TRD-201404180 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Effective date: September 18, 2014 
Proposal publication date: June 6, 2014 
For further information, please call: (512) 475-4700 
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SUBCHAPTER C. ACCESSIBILITY 
STANDARDS FOR INSTITUTIONS OF HIGHER 
EDUCATION 
1 TAC §§213.30 - 213.41 
The amendments and revisions are adopted under 
§2054.052(a), Texas Government Code, which authorizes 
the department to adopt rules as necessary to implement its 
responsibilities under Chapter 2054; and §2054.453, Texas 
Government Code, which authorizes the department to adopt 
rules in compliance with federal standards and laws regarding 
the development, procurement, maintenance, and use of 
electronic information resources by state agencies to provide 
access to individuals with disabilities. The assessment of 
the impact of the proposed changes on institutions of higher 
education was prepared in consultation with the Information 
Technology Council for Higher Education in compliance with 
§2054.121(b), Texas Government Code. 

No other code, article or statute is affected by this adoption. 

§213.37. Compliance Exceptions and Exemptions. 

Effective September 1, 2006, all EIR developed, procured or changed 
by an institution of higher education shall comply with the standards 
and specifications of Chapter 206 and/or Chapter 213 of this title, un-
less an exception is approved by the president or chancellor of an in-
stitution of higher education, or an exemption is granted by the depart-
ment. 

(1) In its accessibility policy, an institution of higher ed-
ucation shall include standards and processes for handling exception 
requests for all EIR, including those subject to exceptions for a signif-
icant difficulty or expense contained in §2054.460, Texas Government 
Code. 

(2) Exceptions for a significant difficulty or expense under 
§2054.460, Texas Government Code must be approved in writing by 
the president or chancellor of an institution of higher education for each 
EIR development or procurement, including outsourced development, 
which does not comply with the standards and specifications described 
in Chapter 206 and/or Chapter 213 of this title, pursuant to §2054.460, 
Texas Government Code. 

(3) An approved exception for a significant difficulty or ex-
pense under §2054.460, Texas Government Code shall include the fol-
lowing: 

(A) a date of expiration or duration of the exception; 

(B) a plan for alternate means of access for persons with 
disabilities; 

(C) justification for the exception including technical 
barriers, cost of remediation, fiscal impact for bringing the EIR into 
compliance, and other identified risks; and 

(D) documentation of how the institution of higher ed-
ucation considered all institution resources available to the program 
or program component for which the product is being developed, pro-
cured, maintained, or used. Examples may include, but are not limited 
to, agency budget, grants, and alternative vendor or product selections. 

(4) Institutions of higher education shall maintain records 
of approved exceptions in accordance with that institution of higher 
education's records retention schedule. 

(5) The department shall establish and maintain a list of 
electronic and information technology resources which are determined 

to be exempt from the standards and specifications of all or part of 
Chapter 206 and/or Chapter 213 of this title. 

(6) The list of exempt EIR will be posted under the Acces-
sibility section of the department's website. 

(7) The following information shall be provided for each 
exemption listed: 

(A) a date of expiration or duration of the exemption; 

(B) a plan for alternate means of access for persons with 
disabilities; 

(C) justification for the exemption including technical 
barriers, cost of remediation, fiscal impact for bringing the EIR into 
compliance, and other identified risks; and 

(D) written approval of the department's executive di-
rector. 

(8) The department shall establish and publish a policy un-
der the Accessibility section of its website which defines the proce-
dures and standards used to determine which electronic or information 
resources are exempt from the standards and specifications described 
in Chapter 206 and/or Chapter 213 of this title. 

§213.38. Procurements. 
(a) The department, in establishing commodity procurement 

contracts, for which the solicitation is issued on or after January 1, 
2015, shall obtain and make available to institutions of higher educa-
tion all that apply: 

(1) accessibility information for products or services, 
where applicable, through one of the following methods: 

(A) the URL to completed Voluntary Product Accessi-
bility Templates (VPATs) or equivalent reporting templates; 

(B) accessible electronic documents that address the 
same accessibility criteria in substantively the same format as VPATs 
or equivalent reporting templates; or 

(C) the URL to a web page which explains how to re-
quest completed VPATs, or equivalent reporting templates, for any 
products under contract; 

(2) credible evidence of the vendor's capability or ability 
to produce accessible EIR products and services. Such evidence may 
include, but is not limited to, a vendor's internal accessibility policy 
documents, contractual warranties for accessibility, accessibility test-
ing documents, and examples of prior work results. 

(b) For the procurement of EIR made directly by an institution 
of higher education or through the department's commodity procure-
ment contracts for which the solicitation is issued on or after January 
1, 2015, the institution shall require a vendor to provide all that apply: 

(1) accessibility information for the purchased products or 
services, where applicable, through one of the following methods: 

(A) the URL to completed VPATs or equivalent report-
ing templates; 

(B) an accessible electronic document that addresses 
the same accessibility criteria in substantially the same format as 
VPATs or equivalent reporting templates; or 

(C) The URL to a web page which explains how to 
request completed VPATs, or equivalent reporting templates, for any 
product under contract; 

(2) credible evidence of the vendor's capability or ability 
to produce accessible EIR products and services. Such evidence may 
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include, but is not limited to, a vendor's internal accessibility policy 
documents, contractual warranties for accessibility, accessibility test-
ing documents, and examples of prior work results. 

(c) An institution of higher education shall implement a pro-
curement accessibility policy, and supporting business processes and 
contract terms, for making procurement decisions. The institution of 
higher education shall monitor the procurement processes and contracts 
for accessibility compliance. 

(d) This subchapter applies to EIR developed, procured, or 
materially changed by an institution of higher education, or developed, 
procured, or materially changed by a contractor under a contract with 
an institution of higher education which requires the use of such prod-
uct, or requires the use, to a significant extent, of such product in the 
performance of a service or the furnishing of a product. 

(e) Unless an exception is approved by the president or 
chancellor of an institution of higher education pursuant to §2054.460, 
Texas Government Code, and §213.37 of this chapter, or unless an 
exemption is approved by the department, pursuant to §2054.460, 
Texas Government Code, and §213.37 of this chapter, all EIR products 
developed, procured or materially changed through a procured services 
contract, and all electronic and information resource services provided 
through hosted or managed services contracts, shall comply with the 
provisions of Chapter 206 and Chapter 213 of this title, as applicable. 

(f) Nothing in this subchapter is intended to prevent the use 
of designs or technologies as alternatives to those prescribed in this 
subchapter provided they result in substantially equivalent or greater 
access to and use of a product for people with disabilities. 

(g) For projects which meet the following criteria, accessi-
bility testing shall be documented by a knowledgeable institution of 
higher education staff member or third party testing resource to vali-
date compliance with §206.70 of this title and this chapter any infor-
mation resources technology project whose development costs exceed 
$1 million and that: 

(1) requires one year or longer to reach operations status; 

(2) involves more than one institution of higher education 
or state agency; or 

(3) substantially alters work methods of institution of 
higher education or agency personnel or the delivery of services to 
clients. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on August 29, 2014. 
TRD-201404181 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Effective date: September 18, 2014 
Proposal publication date: June 6, 2014 
For further information, please call: (512) 475-4700 

♦ ♦ ♦ 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
SUBCHAPTER D. TEXAS HEALTHCARE 
TRANSFORMATION AND QUALITY 
IMPROVEMENT PROGRAM 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §§354.1602, 354.1612, 354.1622, 
354.1633, and 354.1634, concerning the Texas Healthcare 
Transformation and Quality Improvement Program (THTQIP); 
the repeal of §354.1635, concerning Regional Healthcare 
Partnership (RHP) Plan Modification; and new §§354.1623, 
354.1624, and 354.1635 - 354.1637, concerning the Delivery 
System Reform Incentive Payment (DSRIP) Program. Amended 
§§354.1602, 354.1612, 354.1622, 354.1633, and 354.1634; 
the repeal of 354.1635; and new §§354.1624 and 354.1635 -
354.1637 are adopted without changes to the proposed text as 
published in the July 11, 2014, issue of the Texas Register (39 
TexReg 5263) and will not be republished. New §354.1623 is 
adopted with changes to the proposed text as published in the 
July 11, 2014, issue of the Texas Register (39 TexReg 5263). 
The text of the rule will be republished. 

BACKGROUND AND JUSTIFICATION 

In December 2011, HHSC received approval from the fed-
eral Centers for Medicare & Medicaid Services (CMS) for the 
THTQIP, a Section 1115 Waiver. The DSRIP program, one 
of the supplemental funding pools established by the 1115 
Waiver, allows providers to gather together in RHPs to propose 
and implement DSRIP projects. These providers, known as 
performers, are given an incentive payment based upon the 
successful completion of metrics in each DSRIP project. As 
of August 2014, there are 1,491 approved and active DSRIP 
projects. 

The DSRIP program rules are largely meant to mirror the require-
ments of the Program Funding and Mechanics (PFM) Protocol. 
The PFM Protocol is a document written jointly by HHSC and 
CMS that represents agreements between the two concerning 
the operation of the DSRIP program. HHSC and CMS continue 
to refine the PFM Protocol such that the DSRIP program has a 
greater likelihood of succeeding by bringing about positive trans-
formation to the state's healthcare system. 

Program changes were necessary to enable the continued oper-
ation of the DSRIP program. As such, HHSC and CMS recently 
negotiated additional requirements for the DSRIP program and 
included such requirements in the PFM Protocol. These amend-
ments describe the additional requirements of the DSRIP pro-
gram, provide clarifications of existing requirements, and reor-
ganize the rules into a more logical form. 

There are four major amendments to the THTQIP rules. First, 
the process for RHP plan modifications is clarified and moved to 
Division 3, concerning RHP Plan Contents and Approval. Sec-
ond, the roles and responsibilities of the Independent Assessor 
are described. The Independent Assessor will conduct the mid-
point assessment and ongoing compliance monitoring of DSRIP 
projects. Third, the amendments include the final form and valu-
ation methodology for Category 3 DSRIP outcomes. Fourth, the 
amendments include a description of the effect of DSRIP project 
termination on previous DSRIP payments. 

No changes were made to the text of the rules as proposed in the 
July 11, 2014, issue of the Texas Register, with the exception of 
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the new §354.1623. HHSC corrected a non-substantive drafting 
error in that section and is making the correction upon adoption. 

COMMENTS 

The 30 day comment period ended August 11, 2014. During this 
period, HHSC received no comments regarding the rules. 

DIVISION 1. GENERAL 
1 TAC §354.1602 
STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, §32.021 and Texas Government Code, §531.021, which 
authorize HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404248 
Jack Stick 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: September 30, 2014 
Proposal publication date: July 11, 2014 
For further information, please call: (512) 424-6900 

DIVISION 2. REGIONAL HEALTHCARE 
PARTNERSHIPS 
1 TAC §354.1612 
STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, §32.021 and Texas Government Code, §531.021, which 
authorize HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404249 
Jack Stick 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: September 30, 2014 
Proposal publication date: July 11, 2014 
For further information, please call: (512) 424-6900 

DIVISION 3. RHP PLAN CONTENTS AND 
APPROVAL 
1 TAC §§354.1622 - 354.1624 
STATUTORY AUTHORITY 

The amendments and new rules are adopted under Texas Gov-
ernment Code, §531.0055, which provides the Executive Com-
missioner of HHSC with rulemaking authority; and Texas Hu-
man Resources Code, §32.021 and Texas Government Code, 
§531.021, which authorize HHSC to administer the federal med-
ical assistance (Medicaid) program in Texas. 

§354.1623. RHP Plan Modifications and the Addition of Three-Year 
DSRIP Projects. 

(a) A performer may submit an RHP plan modification request 
to HHSC to modify elements of an existing DSRIP project prospec-
tively, including changes to milestones and metrics. 

(1) The final opportunity to submit a plan modification re-
quest for the fourth demonstration year will coincide with the end of the 
mid-point assessment described in §354.1624 OF THIS DIVISION (re-
lating to the Independent Assessment of DSRIP Projects). A performer 
will have an opportunity to initiate a plan modification for the fourth 
and fifth demonstration years by August 2014. Any plan modifications 
after August 2014 will be initiated by either HHSC or the independent 
assessor as part of the mid-point assessment. 

(2) A performer may submit a plan modification request 
during the fourth demonstration year for changes during the fifth 
demonstration year only for changes to Category 3 outcomes and 
three-year DSRIP projects. 

(b) If an RHP does not utilize its entire allocation for the sec-
ond demonstration year, the remaining allocation can be utilized by 
HHSC for state initiatives. These initiatives must be accomplished 
through the DSRIP program. 

(c) If an RHP does not utilize its entire allocation for the third, 
fourth, and fifth demonstration year, that RHP may propose three-year 
DSRIP projects. Each RHP must submit a list of all DSRIP projects 
from which the three-year DSRIP projects are selected. 

(1) Each three-year DSRIP project on the list must be cho-
sen from a subset of the RHP Planning Protocol as determined by 
HHSC. 

(2) Each three-year DSRIP project on the list must include 
at least one implementation milestone in the third demonstration year. 

(3) An RHP must prioritize the three-year DSRIP projects 
based on regional needs except that the listed projects must alternate 
by affiliated IGT entity. 

(4) Each three-year DSRIP project must identify, and have 
written confirmation, of the IGT source. 

(5) Each three-year DSRIP project must demonstrate sig-
nificant benefit to the Medicaid and indigent populations. 

(6) An RHP must hold a public meeting to consider the 
list of three-year DSRIP projects prior to submitting the list to HHSC. 
When submitting the list to HHSC, the RHP must also submit: 

(A) a description of the processes used to engage poten-
tial performers, public stakeholders, and consumers; 

(B) a description of the regional approach for evaluat-
ing and prioritizing DSRIP projects; and 
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(C) a list of DSRIP projects that were considered by the 
RHP but not included on the list, regardless of whether or not those 
DSRIP projects had an identified source of IGT. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404250 
Jack Stick 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: September 30, 2014 
Proposal publication date: July 11, 2014 
For further information, please call: (512) 424-6900 

DIVISION 4. DSRIP 
1 TAC §§354.1633 - 354.1637 
STATUTORY AUTHORITY 

The amendments and new rules are adopted under Texas Gov-
ernment Code, §531.0055, which provides the Executive Com-
missioner of HHSC with rulemaking authority; and Texas Hu-
man Resources Code, §32.021 and Texas Government Code, 
§531.021, which authorize HHSC to administer the federal med-
ical assistance (Medicaid) program in Texas. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404251 
Jack Stick 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: September 30, 2014 
Proposal publication date: July 11, 2014 
For further information, please call: (512) 424-6900 

♦ ♦ ♦ 
1 TAC §354.1635 
STATUTORY AUTHORITY 

The repeal is adopted under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code, §32.021 and Texas Government Code, §531.021, which 
authorize HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 

TRD-201404314 
Jack Stick 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: September 30, 2014 
Proposal publication date: July 11, 2014 
For further information, please call: (512) 424-6900 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 1. ADMINISTRATION 
SUBCHAPTER A. GENERAL POLICIES AND 
PROCEDURES 
10 TAC §1.13 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts amendments to 10 TAC §1.13, concerning 
Adjudicative Hearing Procedures, without changes to the pro-
posed text as published in the July 11, 2014, issue of the Texas 
Register (39 TexReg 5274). The rule will not be republished. 

REASONED JUSTIFICATION: The current Department rule re-
quires filing a "complaint" at the State Office of Administrative 
Hearings ("SOAH") in order to initiate an adjudicative hearing. 
Staff currently produces a "Notice of Report to the Board," a 
document required by Texas Government Code, §2306.043, that 
contains all the elements of a complaint. The creation and filing 
of both documents is inefficient and may create confusion. Ac-
cordingly, the Board finds that the practice of filing a complaint to 
initiate a hearing should be discontinued and the rule should in-
stead require the filing of the Notice of Report to the Board. The 
Board further finds that the other amendments are necessary to 
conform this rule with the rules of SOAH. 

The Board approved the final order adopting the proposed 
amendments on September 4, 2014. 

The Department accepted public comments between July 11, 
2014, and August 11, 2014. Comments regarding the amend-
ments were accepted in writing and by fax. No comments were 
received. 

STATUTORY AUTHORITY. The amendments are adopted 
pursuant to the authority of Texas Government Code Annotated, 
§2306.053, which authorizes the Department to adopt rules, 
and more specifically, Texas Government Code Annotated, 
§2306.045, which authorizes the director to set a hearing at 
SOAH and requires giving written notice to the respondent. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 5, 

2014. 
TRD-201404241 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: September 25, 2014 
Proposal publication date: July 11, 2014 
For further information, please call: (512) 475-3959 

TITLE 16. ECONOMIC REGULATION 

PART 8. TEXAS RACING 
COMMISSION 

CHAPTER 301. DEFINITIONS 
16 TAC §301.1 
The Texas Racing Commission adopts an amendment to 16 TAC 
§301.1, concerning Definitions, without changes to the proposed 
text as published in the June 27, 2014, issue of the Texas Regis-
ter (39 TexReg 4873). The amended rule will not be republished. 

The amendment adds a definition for "historical racing". This 
change is adopted in conjunction with new rules to authorize and 
regulate historical racing under new Chapter 321, Subchapter 
F, Regulation of Historical Racing, which is published elsewhere 
within this issue of the Texas Register. The amendment also cor-
rects a technical error in the section by relocating the definition of 
"tote board" to its proper place in alphabetical order. Since this 
section lists the definitions in alphabetical order, the amendment 
renumbers several existing definitions in order to accommodate 
the changes. 

No comments were received regarding adoption of this specific 
amendment. The Commission did receive comments regarding 
the authorization of historical racing, and those comments are 
addressed elsewhere within this issue of the Texas Register as 
part of the adoption of new Chapter 321, Subchapter F, Regula-
tion of Historical Racing. 

The amendment is adopted under Texas Revised Civil Statutes 
Annotated, Article 179e, §3.02, which requires the Commission 
to adopt rules for conducting greyhound or horse racing in this 
state involving wagering, §3.021, which authorizes the Commis-
sion to license and regulate all aspects of greyhound racing and 
horse racing in this state, whether or not that racing involves 
pari-mutuel wagering, and §11.01, which requires the Commis-
sion to adopt rules to regulate wagering on greyhound races and 
horse races under the system known as pari-mutuel wagering. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404278 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

CHAPTER 303. GENERAL PROVISIONS 
SUBCHAPTER B. POWERS AND DUTIES OF 
THE COMMISSION 
16 TAC §303.31, §303.42 
The Texas Racing Commission adopts amendments to 16 TAC 
§303.31, concerning the regulation of racing, and §303.42, con-
cerning the approval of charity race days, without changes to 
the proposed text as published in the June 27, 2014, issue of 
the Texas Register (39 TexReg 4875). The amended rules will 
not be republished. 

The amendment to §303.31 removes the phrase "live and simul-
cast" from the rule because the Commission's authority to reg-
ulate pari-mutuel wagering on horse and greyhound racing ex-
tends beyond live and simulcast racing and includes the authority 
to regulate pari-mutuel wagering on historical racing. 

The amendments to §303.42 modify the process by which char-
ity race dates are approved such that horse racetracks conduct-
ing historical racing shall conduct at least three charity days per 
year instead of two charity days. In addition, the amendments 
provide that horse racetracks that are conducting historical rac-
ing will contribute at least 1.5% of the historical racing handle 
on a charity race day to a charity benefiting equine veterinary 
research and will contribute at least 0.5% of the historical rac-
ing handle to a charity benefiting youth participation in equine 
sports and activities. Similarly, the amendments provide that 
greyhound racetracks conducting historical racing will contribute 
at least two percent of the pari-mutuel handle from historical rac-
ing on charity racing days to a charity that provides for the med-
ical care and rehabilitation of injured greyhounds. The changes 
to §303.42(d)(1) are made to ensure that the charities benefiting 
from live and simulcast racing under the previous rule are not 
harmed by the amendments. 

No comments were received that specifically addressed the 
adoption of these particular amendments. The Commission did 
receive comments that addressed the authorization of historical 
racing as whole, and those comments are addressed elsewhere 
within this issue of the Texas Register as part of the adoption 
of new Chapter 321, Subchapter F, Regulation of Historical 
Racing. 

The amendment to §303.31 is adopted under Texas Revised 
Civil Statutes Annotated, Article 179e, §3.02, which requires the 
Commission to adopt rules for conducting greyhound or horse 
racing in this state involving wagering, §3.021, which authorizes 
the Commission to license and regulate all aspects of greyhound 
racing and horse racing in this state, whether or not that rac-
ing involves pari-mutuel wagering, and §11.01, which requires 
the Commission to adopt rules to regulate wagering on grey-
hound races and horse races under the system known as pari-
mutuel wagering. The amendment to §303.42 is adopted under 
Texas Revised Civil Statutes Annotated, Article 179e, §8.02 and 
§10.01, which require the Commission to adopt rules relating to 
the conduct of charity days. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404279 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

CHAPTER 309. RACETRACK LICENSES AND 
OPERATIONS 
The Texas Racing Commission adopts amendments to 16 TAC 
§309.8, concerning racetrack license fees; §309.297, concern-
ing purse accounts; §309.299, concerning the horsemen's rep-
resentative; and §309.361, concerning the greyhound purse ac-
count and kennel account, without changes to the proposed text 
as published in the June 27, 2014, issue of the Texas Register 
(39 TexReg 4876). The rules will not be republished. 

The amendment to §309.8 removes the phrase "live and simul-
cast" and inserts the phrases "and pari-mutuel wagering" and 
"historical racing". The changes are made to specify that the 
Commission's authority to regulate pari-mutuel wagering on 
horse and greyhound racing extends beyond live and simulcast 
racing and includes the authority to regulate pari-mutuel wager-
ing on historical racing. 

The amendment to §309.297 provides that all horse purse 
monies generated from wagering on racing at horse racetracks 
are trust funds held by the association as custodial trustee for 
the benefit of horsemen, regardless of whether generated from 
wagering on live, simulcast, or historical racing. 

The amendment to §309.299 provides that the horsemen's 
representative is recognized and authorized to represent horse 
owners and trainers on matters relating to the conduct of racing 
at Texas racetracks, including matters related to live, simulcast, 
and historical racing. 

The amendment to §309.361 provides that all greyhound purse 
monies generated from wagering on racing at greyhound race-
tracks are trust funds held by the association as custodial trustee 
for the benefit of kennel owners and greyhound owners, regard-
less of whether generated from wagering on live, simulcast, or 
historical racing. In addition the amendment provides that the 
Texas Greyhound Association is authorized to negotiate with 
each association regarding the association's racing program, in-
cluding issues related to historical racing. 

No comments were received that specifically addressed the 
adoption of these particular amendments. The Commission did 
receive comments that addressed the authorization of historical 
racing as whole, and those comments are addressed elsewhere 
within this issue of the Texas Register as part of the adoption 
of new Chapter 321, Subchapter F, Regulation of Historical 
Racing. 

SUBCHAPTER A. RACETRACK LICENSES 
DIVISION 1. GENERAL PROVISIONS 
16 TAC §309.8 
The amendment is adopted under Texas Revised Civil Statutes 
Annotated, Article 179e, §3.02, which requires the Commission 
to adopt rules for conducting greyhound or horse racing in this 
state involving wagering; §3.021, which authorizes the Commis-
sion to license and regulate all aspects of greyhound racing and 

horse racing in this state, whether or not that racing involves 
pari-mutuel wagering; and §11.01, which requires the Commis-
sion to adopt rules to regulate wagering on greyhound races and 
horse races under the system known as pari-mutuel wagering. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404281 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

SUBCHAPTER C. HORSE RACETRACKS 
DIVISION 4. OPERATIONS 
16 TAC §309.297, §309.299 
The amendments are adopted under Texas Revised Civil 
Statutes Annotated, Article 179e, §6.08, which provides that 
legal title to purse accounts at a horse racing association is 
vested in the horsemen's organization; and §1.03(77), which 
establishes that the horsemen's organization is recognized by 
the commission to represent horse owners and trainers in ne-
gotiating and contracting with associations on subjects relating 
to racing. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404283 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

♦ ♦ ♦ 

SUBCHAPTER D. GREYHOUND 
RACETRACKS 
DIVISION 2. OPERATIONS 
16 TAC §309.361 
The amendment is adopted under Texas Revised Civil Statutes 
Annotated, Article 179e, §3.02, which requires the Commission 
to adopt rules for conducting greyhound or horse racing in this 
state involving wagering; §3.021, which authorizes the Commis-
sion to license and regulate all aspects of greyhound racing and 
horse racing in this state, whether or not that racing involves 
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♦ ♦ ♦ 

♦ ♦ ♦ 

pari-mutuel wagering; and §10.05, which recognizes the Texas 
Greyhound Association as the officially designated state grey-
hound breed registry. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404284 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

CHAPTER 319. VETERINARY PRACTICES 
AND DRUG TESTING 
SUBCHAPTER D. DRUG TESTING 
DIVISION 3. PROVISIONS FOR HORSES 
16 TAC §319.364 
The Texas Racing Commission adopts an amendment to 16 TAC 
§319.364, relating to testing for androgenic-anabolic steroids, 
without changes to the proposed text as published in the June 
27, 2014, issue of the Texas Register (39 TexReg 4879). The 
amended rule will not be republished. 

The amendment removes the specific steroid threshold levels 
from the rule and allows the executive director to instead set 
the levels under the broad authority provided by 16 TAC §319.3. 
This approach is more flexible and allows the Commission to 
more quickly adopt the national standards for therapeutic med-
ications as established by the Association of Racing Commis-
sioners International (ARCI). In addition, the amendment would 
make minor changes to the language of the rule to bring it into 
conformity with the language of ARCI's model rule. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under Texas Revised Civil Statutes 
Annotated, Article 179e, §3.02, which requires the Commission 
to adopt rules for conducting greyhound or horse racing in this 
state involving wagering and §3.16, which requires the Commis-
sion to adopt rules prohibiting a person from unlawfully influenc-
ing or affecting the outcome of a race, including rules relating to 
the use of a prohibited substance. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404286 

Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

CHAPTER 321. PARI-MUTUEL WAGERING 
The Texas Racing Commission adopts amendments to 16 TAC 
§321.5, concerning the pari-mutuel auditor; §321.12, concerning 
time synchronization; §321.13, concerning the pari-mutuel track 
report; §321.23, concerning wagering explanations; §321.25, 
concerning wagering information; and §321.27, concerning the 
posting of race results. The Texas Racing Commission also 
adopts new Subchapter F, Regulation of Historical Racing, 
which includes new §321.701, concerning the purpose of his-
torical racing; §321.703, concerning historical racing; §321.705, 
concerning requests to conduct historical racing; §321.707, 
concerning the requirements for operating a historical racing 
totalisator system; §321.709, concerning types of pari-mutuel 
wagers for historical racing; §321.711, concerning historical 
racing pool and seed pools; §321.713, concerning deductions 
from pari-mutuel pools; §321.715, concerning contract retention 
and pari-mutuel wagering record retention; §321.717, effect of 
conflict; and §321.719, severability. With the exception of the 
adoptions of new §321.703 and §321.705, the adoptions are 
made without changes to the proposed text as published in the 
June 27, 2014, issue of the Texas Register (39 TexReg 4880) 
and will not be republished. Section 321.703 and §321.705 
are adopted with changes in response to a request from one 
commenter and will be republished. 

The amendment to §321.5 adds the duty to verify the wagering 
pool totals of historical racing pools to the responsibilities of the 
pari-mutuel auditor. 

The amendment to §321.12 clarifies that the rule's time synchro-
nization requirements are only applicable to live and simulcast 
races. 

The amendment to §321.13 clarifies that an association's pari-
mutuel summary report includes information regarding each day 
of historical racing. 

The amendment to §321.23 requires that historical racing termi-
nals must provide an explanation of the rules of the various types 
of wagers offered through the terminal, must provide information 
about the expiration date of vouchers issued by the terminal, and 
must print the expiration date of a voucher on the voucher. 

The amendment to §321.25 requires that wagering information 
for historical racing must be audited by an independent third 
party approved by the executive secretary before the informa-
tion is displayed or wagers are taken on the associated race. 

The amendment to §321.27 removes the words "live and simul-
cast" from the rule so that an association's plan for providing race 
results to the public will also include a plan for providing the re-
sults of a historical race. 

New §321.701 provides the purpose statement for authorizing 
and regulating historical racing. 

New §321.703 provides that associations that have been 
granted live race dates may begin conducting historical racing, 
describes how amounts for purses and breeder incentives shall 

ADOPTED RULES September 19, 2014 39 TexReg 7575 



be determined, sets out requirements for alternative dispute 
resolution, describes how breakage shall be allocated, requires 
associations to submit the form of historical racing contracts to 
the executive secretary for review and approval, and requires 
associations to submit copies of executed historical racing 
contracts to the Commission. 

New §321.705 requires associations to submit a written request 
to the Commission for approval to conduct historical racing, to 
offer new types of wagers, or to change the appearance or pre-
sentation of previously approved wagers, and sets out the re-
quirements that each request must meet. The rule sets out the 
factors that the Commission will consider in determining whether 
to approve a request to conduct historical racing. The rule pro-
vides that the Commission will not approve any wager that would 
violate the prohibitions found in Article III, Section 47 of the Texas 
Constitution. The rule sets out the procedures an association 
and the executive secretary will follow before updating the soft-
ware of a historical racing totalisator system or installing new his-
torical racing equipment that was not previously approved. The 
rule provides that the Commission will not limit an association's 
ability to conduct historical racing based on the brand of histor-
ical racing equipment, so long as the totalisator system meets 
the requirements of the Commission's rules. 

New §321.707 sets out the requirement for operating a histori-
cal racing totalisator system, including requirements for the se-
lection of a race, the selection and presentation of past perfor-
mance information, and the subsequent presentation of the race 
results, and provisions relating to a complete breakdown of a 
historical racing terminal. 

New §321.709 describes the types of pari-mutuel wagers for his-
torical racing that may be approved by the Commission. 

New §321.711 provides that associations may not conduct his-
torical racing in a manner that allows patrons to wager against 
the association. The rule also provides that seed pools shall be 
maintained so that amount available at any given time is suffi-
cient to ensure that the patron will be paid the minimum payout 
for a winning wager. The association may provide funding for 
the initial seed pool for each type of wager, and the funding for 
the initial seed pool is non-refundable. 

New §321.713 provides that an association may deduct a por-
tion of each historical racing pool as its commission, and pro-
vides that the allocations from the association's commission as 
described in §321.703(b) and (d) apply to that portion of the com-
mission that remains after deduction of all licensing fees, royal-
ties, expenses, and any other costs. 

New §321.715 provides that historical racing contracts are sub-
ject to inspection by the executive secretary. The rule provides 
that an association must maintain copies of each historical rac-
ing contract for at least one year after the end of the term of 
the contract. The rule also provides that each association shall 
maintain complete records of all wagering on historical races for 
at least two years. 

New §321.717 provides that if provisions of this subchapter con-
flict with Chapter 321, Subchapter A or other Commission rules, 
that this subchapter controls with respect to historical racing. 

New §321.719 is a severability provision providing that if any 
part of this subchapter or its application to any person or circum-
stance is held invalid, the invalidity does not affect other parts 
or application of the rules that can be given effect without the in-
valid part or application. 

During the public comment period, the Commission received 
over 13,000 comments in the form of letters, emails, faxes 
and petition signatures. Approximately 9,900 comments were 
in favor of the proposed rules and approximately 3,100 were 
opposed. The Commission also received individual comments 
from state representatives, state senators, and legislative can-
didates, with most legislators' comments in opposition to the 
proposals and some in support. Industry organizations that pro-
vided detailed comments in support of the proposals included 
the Texas Horsemen's Partnership, the American Quarter Horse 
Association, the Texas Quarter Horse Association, the Texas 
Arabian Breeders' Association, the Texas Paint Horse Associa-
tion, the Texas Thoroughbred Association, the Texas HBPA, the 
Texas Thoroughbred HBPA, the Texas Greyhound Association, 
Sam Houston Race Park, Valley Race Park, Laredo Race Park, 
Laredo Downs, Tesoros Race Park, Gulf Greyhound Park, Gille-
spie County Fair, and Gulf Coast Racing. Several individuals, 
mostly horsemen, also sent detailed comments in support of 
the proposals. 

Non-industry organizations that provided detailed comments 
in support included the Texas Association of Business, the 
Franklin-Simpson Chamber of Commerce, the City of Grand 
Prairie, and Gaming Laboratories International. 

Non-industry organizations that provided detailed comments 
in opposition included the Kickapoo Traditional Tribe of Texas, 
Grey2K USA, the Texas Baptist Christian Life Commission, the 
First Baptist Church of Arlington, the American Society for the 
Prevention of Cruelty to Animals, and the Texas Public Policy 
Foundation. As part of its comment, the Texas Baptist Christian 
Life Commission requested "statements of responses" pursuant 
to §2001.030 of the Texas Government Code. 

Commission staff also held a public comment hearing on July 
17, 2014. Eighteen individuals testified, with fifteen in favor and 
three against the proposals. Two of the three who testified in 
opposition represent the bingo industry and the third represents 
the Texas Humane Legislation Network. In addition to those who 
testified, 45 turned in comment cards, with 43 in support of the 
historical racing proposals and two opposed. 

Summaries of the comments in opposition or requesting amend-
ments are as follows: 

COMMENT SUMMARY: Several commenters objected to the 
rules because of concerns that historical racing terminals are il-
legal under the Texas Constitution or the Penal Code because, 
they claim, the terminals look like slot machines, they allow for 
single-button play, they are not pari-mutuel because the seed 
pools are house-banked and bettors do not wager on the same 
race, and the incorporation of elements of chance into certain 
historical racing terminals render them illegal gaming devices. 

COMMISSION RESPONSE: The Commission respectfully dis-
agrees. The proposed rules authorize pari-mutuel wagering on 
horse and greyhound racing through a Commission-approved 
historical racing system, and specifically prohibit wagers or ter-
minals that violate the Constitution or the Penal Code. The Com-
mission has not approved any specific terminals or wagers in 
the proposed rule. The rules include provisions requiring the 
Commission's review and approval of the specific terminals and 
functionalities that an association may wish to implement, so any 
proposed terminals that would violate state law will not be permit-
ted. Further, It is the substance and operation of the terminals, 
rather than their outward appearance, that determines whether 
they are legal in Texas. Because the wagering authorized will 
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be "pari-mutuel wagering in connection with horse or greyhound 
races," it does not violate the Penal Code prohibitions. Because 
the outcome of each wager depends upon the skill and speed of 
the participants in connection with the displayed race, the termi-
nals are not based on random chance and therefore are not slot 
machines or "lotteries" under the Constitution. The terminals are 
indeed pari-mutuel, as associations will take a certain percent-
age from each wager with the rest going into the pool for bettors 
to win. While the seed pool is initially funded by the association, 
it is not a "house-banked" system since the association does not 
stand to win these amounts back regardless of the outcome of 
the wagering; instead, the seed pool provides for minimum pay-
outs as is already required in wagering on traditional horse rac-
ing. Likewise, carryover pools in traditional horse racing allow a 
bettor to win amounts that were paid into the pool by bettors on 
one or more previous races. Finally, because wagering on his-
torical racing is "pari-mutuel wagering in connection with horse 
racing," it falls within the Penal Code's exception to the general 
prohibition on "gambling," and the terminals by which the wagers 
are placed are therefore no more "gambling devices" than exist-
ing totalisator equipment at the tracks. 

COMMENT SUMMARY: One commenter claimed that historical 
racing terminals are a form of prohibited slot machine based on 
an analysis of the patent applications of one particular provider. 

COMMISSION RESPONSE: The Commission respectfully dis-
agrees. No association has brought forth any particular games 
or providers for consideration by the Commission. Only after 
a particular set of games has been proposed by an association 
can the Commission make a decision as to whether those games 
comply with Texas law and the rules bar approval of any games 
that do not so comply. 

COMMENT SUMMARY: Several commenters claimed that the 
Commission's action in adopting these rules would constitute a 
usurpation of legislative authority to address what they view as 
an expansion of gambling. 

COMMISSION RESPONSE: The Commission respectfully dis-
agrees, as the Texas Racing Act authorizes the agency to "li-
cense and regulate all aspects of greyhound racing and horse 
racing in this state" and to "adopt rules to regulate wagering 
on greyhound races and horse races under the system known 
as pari-mutuel wagering." (Texas Racing Act, §§3.021(a) and 
11.01(a)). The rules were proposed and are being adopted pur-
suant to that authority. There is no provision of the Act that would 
bar pari-mutuel wagering on historical racing. 

COMMENT SUMMARY: Some commenters alleged that the 
Racing Act only authorizes live and simulcast racing and that, 
therefore, other types of racing are not permitted. 

COMMISSION RESPONSE: While there are provisions in the 
Act that refer specifically to live and simulcast racing, there are 
no provisions in the Act that state or imply that only live and 
simulcast racing are authorized. Instead, the Act explicitly pro-
vides that the Commission has the authority to "license and reg-
ulate all aspects of greyhound racing and horse racing in this 
state, whether or not that racing involves pari-mutuel wager-
ing." (Texas Racing Act, §3.021(a)). Similarly, the exception for 
pari-mutuel wagering in connection with horse and greyhound 
racing under the Act does not state that the type of racing must 
be live or simulcast. The Commission's broad delegation of 
authority includes the authority to promulgate rules authorizing 
other forms of pari-mutuel wagering on horse or greyhound rac-
ing. 

COMMENT SUMMARY: Several commenters stated that histor-
ical racing terminals would have a negative impact on charita-
ble bingo operations in nearby areas. Likewise, one commenter 
indicated that the implementation of historical racing terminals 
would have a negative financial impact on the Kickapoo Nation's 
Lucky Eagle Casino in Eagle Pass. 

COMMISSION RESPONSE: The Commission respectfully dis-
agrees. No commenter provided more than anecdotal evidence 
of any potential detrimental impact. The only comment from a 
community that had actually experienced the effects of historical 
racing came from the Franklin-Simpson Chamber of Commerce 
in Kentucky. The Chamber wrote that the implementation of his-
torical racing at Kentucky Downs had a positive net impact on 
the area's charitable bingo operations due to the influx of addi-
tional patrons. Further, while the Commission considered these 
comments in relation to the potential economic impact of the pro-
posed rules, the Commission is required to consider the effect 
of its actions and rules on the state's agricultural, horse breed-
ing, horse training, greyhound breeding and greyhound training 
industries. Rejecting the proposed rules because of some com-
menters' mere speculation that historical racing will negatively 
affect charitable bingo would be inconsistent with the Commis-
sion's overall statutory duties. 

COMMENT SUMMARY: One commenter indicated that any pro-
visions regarding gambling should include an accommodation 
for the Kickapoo Nation. 

COMMISSION RESPONSE: The Texas Racing Act limits the 
Commission's jurisdiction to racetracks and to the regulation of 
racing, so the Commission is not able to extend any rights to the 
Kickapoo Nation or any other group that does not hold a race-
track license. 

COMMENT SUMMARY: Several commenters and two petitions 
opposed the adoption of the rules because of a belief that histor-
ical racing terminals would prop up the greyhound racing indus-
try, which they argue is inhumane. 

COMMISSION RESPONSE: It is the policy of the State of 
Texas, as expressed through the Racing Act, that pari-mutuel 
greyhound racing is a permitted activity. Eliminating greyhound 
racing is not a policy objective of the Commission, nor can it 
be under the Racing Act, so this would not be an appropriate 
reason to reject or amend the historical racing rules. 

COMMENT SUMMARY: Several legislators and legislative nom-
inees stated that the decision to permit historical racing in Texas 
is a policy decision that the Legislature, not the Commission, 
should make. 

COMMISSION RESPONSE: The Commission respectfully dis-
agrees. Through the passage of the Texas Racing Act, the Leg-
islature has already delegated to the Commission the broad au-
thority to license and regulate all aspects of horse and greyhound 
racing. While historical racing is a modern development that may 
be more appealing to some of today's consumers, it is still just 
a form of pari-mutuel wagering on horse races encompassed by 
the Commission's existing authority. 

COMMENT SUMMARY: Several commenters have cited Tex. 
Att'y Gen. Op. JM-1134 as authority for the proposition that the 
Commission lacks authority to adopt these rules, arguing that 
any delegation of authority to adopt the rules is unconstitution-
ally vague. In this opinion, the Attorney General's Office found 
that the predecessor to Texas Racing Act §3.021 was uncon-
stitutional in its application to non-pari-mutuel racetracks due to 
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the Act's lack of guidelines as to how those racetracks should be 
regulated. 

COMMISSION RESPONSE: The Commission respectfully dis-
agrees. The Legislature has supplied guidelines for the regula-
tion of pari-mutuel wagering and these guidelines are as appli-
cable to wagering on historical racing as they are to wagering 
on live and simulcast racing. Article 11 of the Act prescribes 
the location of wagering, prohibits wagers over the internet or 
telephone, requires that computations be accomplished by state-
of-the-art equipment, requires that the Commission adopt rules 
regarding information on each ticket, requires rules prohibiting 
minors from wagering, and describes how payments for tickets 
and vouchers may be claimed. Similarly, Article 6 provides for 
maximum takeouts for the tracks, breakage allocation, auditing 
requirements, and other specific details that apply to all types 
of racing and wagering on that racing, portions of which apply 
equally to historical racing. There is ample policy-making guid-
ance to the Commission regarding the conduct of any and all 
types of wagering on horse and greyhound racing, including his-
torical racing. The presence of some provisions that are spe-
cific to live or simulcast racing does not mean that the remainder 
of the Act is constitutionally insufficient to support the proposed 
rules. 

COMMENT SUMMARY: Several commenters expressed sup-
port for the proposed rules on the basis that historical racing will 
provide additional revenues for purses for live races conducted 
in this state, which in turn will promote economic development, 
job growth and job retention in a variety of racing-related indus-
tries. 

COMMISSION RESPONSE: The Commission agrees. Texas 
Racing Act §3.02(g) provides that the Commission, in adopting 
rules and in the supervision and conduct of racing, shall con-
sider the effect of a proposed commission action on the state's 
agricultural, horse breeding, horse training, greyhound breed-
ing, and greyhound training industry. The beneficial impact of 
historical racing on racing-related industries is desirable and is 
an appropriate factor for the Commission to consider. 

COMMENT SUMMARY: One commenter suggested minor 
changes to two sections of the proposed rules. First, the com-
menter suggested correcting a technical error in §321.703(f) 
regarding the allocation of total breakage. Second, the com-
menter suggested two changes to §321.705 by adding a 
reference to §309.162 (relating to Management, Totalisator 
Companies, and Concessionaires Contracts) and modifying the 
application process to provide that final testing and certification 
of a historical racing system will be conducted after installation 
and as a condition precedent to final approval. 

COMMISSION RESPONSE: The Commission agrees with these 
suggestions and has incorporated them into the adopted rules. 

All comments, including any not specifically referenced herein, 
were fully considered by the Commission. 

SUBCHAPTER A. MUTUEL OPERATIONS 
DIVISION 1. GENERAL PROVISIONS 
16 TAC §§321.5, 321.12, 321.13 
The amendments are adopted under Texas Revised Civil 
Statutes Annotated, Article 179e, §3.02, which requires the 
Commission to adopt rules for conducting greyhound or horse 
racing in this state involving wagering, §3.021, which authorizes 
the Commission to license and regulate all aspects of greyhound 

racing and horse racing in this state, whether or not that racing 
involves pari-mutuel wagering, and §11.01, which requires the 
Commission to adopt rules to regulate wagering on greyhound 
races and horse races under the system known as pari-mutuel 
wagering. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404287 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

DIVISION 2. WAGERING INFORMATION 
AND RESULTS 
16 TAC §§321.23, 321.25, 321.27 
The amendments are adopted under Texas Revised Civil 
Statutes Annotated, Article 179e, §3.02, which requires the 
Commission to adopt rules for conducting greyhound or horse 
racing in this state involving wagering, §3.021, which authorizes 
the Commission to license and regulate all aspects of greyhound 
racing and horse racing in this state, whether or not that racing 
involves pari-mutuel wagering, and §11.01, which requires the 
Commission to adopt rules to regulate wagering on greyhound 
races and horse races under the system known as pari-mutuel 
wagering. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404288 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

SUBCHAPTER F. REGULATION OF 
HISTORICAL RACING 
16 TAC §§321.701, 321.703, 321.705, 321.707, 321.709, 
321.711, 321.713, 321.715, 321.717, 321.719 
The rules are adopted under Texas Revised Civil Statutes An-
notated, Article 179e, §3.02, which requires the Commission 
to adopt rules for conducting greyhound or horse racing in this 
state involving wagering, §3.021, which authorizes the Commis-
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sion to license and regulate all aspects of greyhound racing and 
horse racing in this state, whether or not that racing involves 
pari-mutuel wagering, and §11.01, which requires the Commis-
sion to adopt rules to regulate wagering on greyhound races and 
horse races under the system known as pari-mutuel wagering. 

§321.703. Historical Racing. 
(a) A license to operate a pari-mutuel racetrack in this state 

held by an association that has been granted live race dates includes 
as a part of its privileges the privilege of conducting historical racing, 
subject to meeting the requirements of this subchapter and any other 
applicable Commission rules. Historical racing may only be conducted 
at times when wagering on live or simulcast racing is offered. 

(b) Deductions from Association's Commission. 

(1) A horse racing association may not begin conducting 
historical racing until it executes: 

(A) a valid contract with the horsemen's representative 
authorized under §309.299 of this title (relating to Horsemen's Repre-
sentative) that establishes the portion of the association's commission 
that will be set aside for purses; and 

(B) a valid contract with the official breed registries that 
establishes the portion of the association's commission that will be set 
aside for breeder incentives. 

(2) The contracts required by this subsection shall not spec-
ify how deductions for purses and breeder incentives will be allocated 
among the various breeds. 

(3) If a contract executed under paragraph (1)(A) or (B) 
of this subsection is terminated, expires, or otherwise lapses, and is 
not immediately replaced by a new contract, an association conducting 
historical racing shall continue paying purse contributions and breeder 
incentives at the levels provided for in the expired, terminated or lapsed 
contract until a new contract is executed. The new contract shall ad-
dress the treatment of the payments made during the period in which a 
contract was not in place. 

(c) Allocation of Deductions. 

(1) Each horse racing association shall transfer the amount 
set aside for purses from historical racing into the purse accounts 
maintained by breed by the horsemen's representative under the Act, 
§6.08(b)(3). The allocation of purse amounts among the breeds shall 
be determined by a separate written agreement between the horsemen's 
organization and the association. A copy of the executed written 
agreement must be submitted to the executive secretary. If at any time 
an agreement under this subsection is not in place, the association 
shall notify the executive secretary in writing and shall subsequently 
hold the amount set aside for purses from historical racing in escrow 
until an agreement is submitted. 

(2) Each horse racing association shall transfer the amount 
set aside for breeder incentives from historical racing into accounts 
maintained by the breed registries. The allocation of breeder incentives 
among the breed registries shall be determined by a separate written 
agreement among the official state breed registries. A copy of the ex-
ecuted written agreement shall be submitted to the executive secretary 
and to the association. If at any time an agreement under this subsec-
tion is not in place, the association shall hold the amount set aside for 
breeder incentives from historical racing in escrow until an agreement 
is submitted. 

(d) A greyhound racing association may not conduct historical 
racing unless it has a valid contract in place with the Texas Greyhound 
Association governing the portion of the association's commission that 
will be set aside for purses and breeder incentives. If a contract exe-

cuted under this paragraph is terminated, expires, or otherwise lapses, 
and is not immediately replaced by a new contract, an association con-
ducting historical racing shall continue paying purse contributions and 
breeder incentives at the levels provided for in the expired, terminated 
or lapsed contract until a new contract is executed. The new contract 
shall address the treatment of the payments made during the period in 
which a contract was not in place. 

(e) To minimize the risk of business interruptions, the con-
tracts required by subsections (b) and (d) of this section shall specify 
a process by which the parties will resolve disputes about the terms of 
any successor contracts. 

(f) Breakage from historical racing shall be allocated pursuant 
to this subsection. The use and distribution of the amounts transferred 
under this subsection are subject to audit by the Commission. 

(1) Two percent of the breakage derived from historical 
racing by a horse racing association shall be allocated to the equine re-
search account under Subchapter F, Chapter 88, Education Code. Pur-
suant to §6.08(h) of the Act, the remaining 98 percent of the breakage 
derived from historical racing constitutes "total breakage." The allo-
cation among the breed registries of breakage derived from historical 
racing shall be determined within the written agreement described in 
subsection (c)(2) of this section. An association shall transfer 80 per-
cent of the total breakage into accounts maintained by the breed reg-
istries to be paid out as follows: 

(A) 40 percent is allocated to the owners of the accred-
ited Texas-bred horses that finish first, second or third; 

(B) 40 percent is allocated to the breeders of the accred-
ited Texas-bred horses that finish first, second or third; and 

(C) 20 percent is allocated to the owner of the stallion 
standing in this state at the time of conception whose Texas-bred get 
finish first, second or third. 

(2) Fifty percent of the breakage derived from historical 
racing by a greyhound racing association shall be shall be transferred 
by the association into accounts maintained by the Texas Greyhound 
Association. Of that portion of the breakage, one-half is to be used in 
stakes races. The breakage received by the Texas Greyhound Associa-
tion under this paragraph is subject to the grant program requirements 
§303.101(b) of this title (relating to Greyhound Breed Registry). 

(g) An association seeking to conduct historical racing shall 
submit the form of the contracts required by subsection (b) or (d) of 
this section to the executive secretary for review and approval. The 
association shall provide a copy of the executed contracts required by 
subsection (b) or (d) of this section to the Commission. 

§321.705. Request to Conduct Historical Racing. 

(a) In addition to the requirements of §309.162 of this title 
(relating to Management, Totalisator Companies, and Concessionaires 
Contracts), §321.15 of this title (relating to License to Provide Total-
isator Services) and §321.101 of this title (relating to Totalisator Re-
quirements and Operating Environment), an association must submit 
a written request to the Commission to receive approval to conduct 
historical racing, to offer new types of wagers, or to change the presen-
tation or appearance of previously-approved wager types. 

(1) The request must identify the types of wagers that will 
be offered, the presentation and appearance of the wagers, the types and 
numbers of historical racing terminals that the association will operate, 
the area(s) within the association's enclosure where the terminals will 
be placed, and the date that operations will begin. The request may 
identify the number of historical racing terminals to be installed as a 
range, rather than a specific number. 
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(2) The request must be accompanied by a certification 
from an independent testing laboratory verifying that the proposed 
historical racing totalisator system and the proposed wagers meets 
jurisdictional rules for historical racing. When all other requirements 
for conducting historical racing have been met, the Commission shall 
issue a conditional approval to allow an association to install the 
historical racing totalisator system. An independent testing laboratory 
must test the installed system to ensure its compliance with the 
Commission's rules and technical standards, and the association shall 
submit the results of this testing and the associated report to the agency 
to obtain final approval to operate the historical racing totalisator 
system. 

(3) The Commission may require the association to submit 
additional information if the Commission determines that such infor-
mation is necessary to effectively evaluate the request. 

(b) In considering whether or not to approve a request to con-
duct historical racing, the Commission shall consider, but is not limited 
to, the following factors: 

(1) whether the historical racing totalisator system and the 
proposed wagers comply with the applicable requirements for pari-
mutuel wagering in connection with horse and greyhound racing as set 
forth in these rules and the Texas Racing Act; 

(2) the regulatory compliance and conduct of the associa-
tion, the financial stability of the association and the effect that allowing 
pari-mutuel wagering on historical races will have on the economic vi-
ability of the association; 

(3) the impact of historical racing on purses and breeder 
incentives; and 

(4) the public interest that will be served by historical rac-
ing. 

(c) The Commission shall not approve any wager that would 
violate the prohibitions in Article III, Section 47 of the Texas Consti-
tution. 

(d) An association conducting historical racing shall submit a 
request for approval to the executive secretary before: 

(1) updating the software for the historical racing total-
isator system; or 

(2) installing new equipment to be operated as part of the 
historical racing totalisator system that was not included in the original 
request under subsection (a) of this section. 

(e) The executive secretary shall provide a written response to 
a request under subsection (d) of this section within ten (10) days. If the 
executive secretary does not approve the request after ten (10) days, the 
executive secretary shall provide a written response identifying any un-
resolved issues that are preventing approval. The executive secretary 
may request a new certification and report pursuant to subsection (a)(2) 
of this section to evaluate a change requested under subsection (d) of 
this section. The executive secretary shall notify the association if a 
new report and certification will be required within ten (10) days of re-
ceiving the request under subsection (d) of this section. If a new report 
and certification are requested, the executive secretary shall provide a 
written response to a request under subsection (d) of this section within 
ten (10) days of receiving the new report and certification. 

(f) The executive secretary may require an association to pro-
vide access to inspect and test a historical racing totalisator system for 
compliance with commission rules at any time. 

(g) The Commission shall not limit an association's ability to 
conduct historical racing based on the brand of historical racing ter-

minal, as long as the totalisator system meets the requirements of the 
subchapter and any other applicable commission rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404307 
Mark Fenner 
General Counsel 
Texas Racing Commission 
Effective date: September 28, 2014 
Proposal publication date: June 27, 2014 
For further information, please call: (512) 833-6699 

TITLE 22. EXAMINING BOARDS 

PART 9. TEXAS MEDICAL BOARD 

CHAPTER 163. LICENSURE 
22 TAC §163.6 
The Texas Medical Board (Board) adopts an amendment to 
§163.6, concerning Examinations Accepted for Licensure, 
without changes to the proposed text as published in the July 
25, 2014, issue of the Texas Register (39 TexReg 5712). The 
rule will not be republished. 

The amendment to §163.6 eliminates an incorrect reference in 
subsection (f) to another part of the rule. 

No comments were received regarding adoption of the rule. 

The amendment is adopted under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404243 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: September 28, 2014 
Proposal publication date: July 25, 2014 
For further information, please call: (512) 305-7016 

CHAPTER 182. USE OF EXPERTS 
22 TAC §182.8 
The Texas Medical Board (Board) adopts an amendment 
to §182.8, concerning Expert Physician Reviewers, without 
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changes to the proposed text as published in the July 25, 2014, 
issue of the Texas Register (39 TexReg 5712). The rule will not 
be republished. 

The amendment to §182.8 adds language to subsection (c), re-
lating to Expert Reviewers' Report, in the form of a new para-
graph (3), requiring that an expert report must include notice 
to the respondent stating that the report is investigative infor-
mation and is privileged and confidential under §164.007(c) of 
the Medical Practice Act. This will prevent its use or dissemi-
nation outside the informal settlement conference process and 
make the report inadmissible in civil, judicial, or administrative 
proceedings. Release of the report to the respondent shall not 
constitute a waiver of the privileged and confidential status of the 
report, in accordance with §164.003 and §164.007 of the Medi-
cal Practice Act and Board Rule 179. The amendment also adds 
new subsection (d), providing that such reports are investigative 
information and privileged and confidential, in accordance with 
§164.007(c), Texas Occupations Code; and investigative reports 
by a consulting expert as defined by Texas Rules of Civil Proce-
dure §192.7(d). 

No comments were received regarding adoption of the rule. 

The amendment is adopted under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

The amendment is also authorized by §§154.0561, 154.0568, 
164.003, and 164.007, Texas Occupations Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404244 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: September 28, 2014 
Proposal publication date: July 25, 2014 
For further information, please call: (512) 305-7016 

CHAPTER 185. PHYSICIAN ASSISTANTS 
22 TAC §185.7, §185.28 
The Texas Medical Board (Board) adopts amendments to 
§185.7, concerning Temporary License; and §185.28, concern-
ing Retired License, without changes to the proposed text as 
published in the March 28, 2014, issue of the Texas Register 
(39 TexReg 2234). The rules will not be republished. 

The rules were proposed and adopted by the Texas Physician 
Assistant Board and approved by the Texas Medical Board. 

The amendment to §185.7 adds language requiring that in order 
to be eligible for a temporary license, an applicant must be su-
pervised by a physician who holds an active, unrestricted license 
as a physician in Texas; has not been the subject of a disciplinary 

order, unless the order was administrative in nature; and is not a 
relative or family member of the applicant. The amendment fur-
ther requires that the applicant present written verification from 
the supervising physician that the physician will supervise the 
physician assistant according to rules adopted by the board; and 
retain professional and legal responsibility for the care rendered 
by the physician assistant. 

The amendment to §185.28 adds language providing an emeri-
tus status for retired physician assistants who meet specific cri-
teria. 

The Physician Assistant Board received public written comments 
regarding §185.7, from the Texas Medical Association (TMA). No 
one appeared at the public hearing held on August 1, 2014, or 
the public hearing held during the Texas Medical Board meeting 
held on August 29, 2014. 

TMA opposed the amendments adding §185.7(c)(1)(B), stating 
that requiring that a supervising physician never to have been the 
subject of a non-administrative disciplinary order is not an appro-
priate way to measure the physician's current basic competency 
to supervise physician assistants holding a temporary license. 
TMA opposed the amendment in any form, but in the alternative 
proposed that the Board limit the rule's language regarding inel-
igibility based upon the supervisory physician's past non-admin-
istrative disciplinary orders to ones that occurred within the past 
year. TMA additionally opposed §185.7(c)(1)(C), stating that the 
restriction is not found in any statute governing physician as-
sistants, that physicians should be able to supervise physician 
assistant temporary license holders who are relatives or family 
members as both are licensed professionals, and noting that nei-
ther "relative" nor "family member" is defined. 

Physician Assistant Board Response: The Board believes that 
requiring a supervising physician to not have been the subject 
of non-administrative disciplinary orders is an appropriate way 
to measure the supervising physician's basic competency to act 
in a supervisory role for a physician assistant temporary license 
holder. The Board declines to adopt the alternative language 
offered by TMA. Further, the Board believes that requiring a su-
pervising physician to have no relationship to the physician as-
sistant with temporary licensure is appropriate in order to ensure 
fair, unbiased and accurate reporting of information to the Board 
by the supervising physician regarding the physician assistant 
temporary license holder. Additionally, the Board believes that 
language "relatives or family members" is clear and unambigu-
ous. 

No comments were received regarding §185.28. 

The amendments are adopted under the authority of the Texas 
Occupations Code Annotated, §204.101, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404247 
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Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: September 28, 2014 
Proposal publication date: March 28, 2014 
For further information, please call: (512) 305-7016 

CHAPTER 187. PROCEDURAL RULES 
SUBCHAPTER A. GENERAL PROVISIONS 
AND DEFINITIONS 
22 TAC §187.5 
The Texas Medical Board (Board) adopts an amendment to 
§187.5, concerning National Practitioner Databank (NPDB), 
without changes to the proposed text as published in the July 
25, 2014, issue of the Texas Register (39 TexReg 5714). The 
rule will not be republished. 

The amendment to §187.5 deletes language specifying the types 
of actions that are reportable and adds language that provides 
that the board will report according to NPDB guidelines and ap-
plicable federal law. 

No comments were received regarding adoption of the rule. 

The amendment is adopted under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

The amendment is also authorized by Chapter 164, Texas Oc-
cupations Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404245 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: September 28, 2014 
Proposal publication date: July 25, 2014 
For further information, please call: (512) 305-7016 

♦ ♦ ♦ 

CHAPTER 195. PAIN MANAGEMENT 
CLINICS 
22 TAC §195.2 
The Texas Medical Board (Board) adopts an amendment to 
§195.2, concerning Certification of Pain Management Clinics, 
without changes to the proposed text as published in the July 
25, 2014, issue of the Texas Register (39 TexReg 5714). The 
rule will not be republished. 

The amendment to §195.2 corrects the citation to provisions un-
der the Texas Occupations Code related to the regulation of pain 
management clinics. 

No comments were received regarding adoption of the rule. 

The amendment is adopted under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

The amendment is also authorized by §168.051 of the Texas 
Occupations Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404246 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: September 28, 2014 
Proposal publication date: July 25, 2014 
For further information, please call: (512) 305-7016 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 421. HEALTH CARE 
INFORMATION 
The Executive Commissioner of the Health and Human Services 
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts amendments to §§421.1, 
421.2, 421.5 and 421.8, concerning the collection and release of 
hospital discharge data; amendments to §§421.62, 421.67 and 
421.68, concerning the collection and release of outpatient sur-
gical and radiological procedures at hospitals and ambulatory 
surgical centers; and new §§421.71 - 421.78, concerning the col-
lection and release of hospital outpatient emergency room data. 
New §421.71 is adopted with changes to the proposed text as 
published in the May 2, 2014, issue of the Texas Register (39 
TexReg 3553). Amended §§421.1, 421.2, 421.5, 421.8, 421.62, 
421.67 and 421.68 and new §§421.72 - 421.78 are adopted with-
out changes, and therefore, the sections will not be republished. 

BACKGROUND AND PURPOSE 

The amendments and new sections are necessary to comply 
with Health and Safety Code, Chapter 108, Senate Bill 7 (SB), 
§7.07(b) (82nd Legislature, First Called Session, 2011), which 
mandated the repeal of Health and Safety Code, §108.002(18), 
§108.0025, and §108.009(c) regarding the rural provider defini-
tion and requirements for rural providers no sooner than Septem-
ber 1, 2014, and Senate Bill 1 (SB 1), Article II, Department of 
State Health Services, §93 (83rd Legislature, Regular Session, 
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2013) which instructs the department to collect data on patients 
seen in hospital emergency departments. 

Collection of data from rural healthcare providers and from hospi-
tal emergency departments will provide additional information re-
garding gaps in the utilization and quality of care being provided 
in rural hospitals and ambulatory surgery centers and in all hos-
pital emergency departments. The emergency department data 
will provide legislators and policymakers a better understand-
ing on what services and which populations are being served 
through the emergency departments at hospitals throughout the 
state. 

SECTION-BY-SECTION SUMMARY 

Section 421.1, the term in paragraph (40) "Rural Provider" is 
deleted, and the remaining definitions are renumbered. Also, 
punctuation was added at the end of paragraph (12). 

Section 421.2, Collection of Hospital Discharge Data, subsec-
tion (a), the phrase "as rural providers" is deleted from the last 
sentence. 

Section 421.5, Exemptions from Filing Requirements, subsec-
tion (a)(1), the first sentence is amended by deleting the phrase 
"a rural provider or other" and inserting the word "an." Also, the 
sentence is amended by replacing the phrase "is a rural provider 
or other" with "shall be considered an" exempted provider. The 
second sentence is amended by changing it from "The depart-
ment shall make a determination of which hospitals are entitled 
to this exemption at least annually and shall notify qualifying hos-
pitals by publication in the Texas Register and by regular United 
States mail" to the following "The department shall make a de-
termination of which hospitals are entitled to this exemption and 
shall notify hospitals by email or by regular United States mail." 
The third sentence is deleted. The fourth sentence deletes the 
phrase "based upon the most current data issued by the United 
States Bureau of the Census or changes in hospital ownership 
or management relationships." The fifth sentence replaces the 
phrase "rural providers or as other" with the word "an." Subsec-
tion (c) is amended by deleting the phrase "entitlement to an" 
from the sentence. 

Section 421.8, Hospital Discharge Data Release, subsection 
(d), the second sentence is amended by replacing "in an ag-
gregate form, without uniform patient, physician or other health 
professional identifiers, public use data relating to hospitals 
described in the Health and Safety Code, §108.0025(1) that are 
not rural providers because they do not meet the requirements 
of §108.0025(2)" with the following phrase "public use data 
that has the identities masked relating to hospitals that are low 
volume providers to protect the confidentiality and privacy of the 
patients, physicians and other health professionals." 

Section 421.62, Collection of Hospital Outpatient and Ambula-
tory Surgical Center Data, subsection (a), second sentence, the 
reference to"§108.0025" is replaced by "Chapter 108." 

Section 421.67, Event Files--Records, Data Fields and Codes, 
subsection (d), two data elements are added to the list of re-
quired data elements submitted on the modified ANSI 837 Insti-
tutional claim format: (38) "Point of Origin (Source of Admission) 
(Hospital Emergency Department Visits only)" and (39) "Patient 
Status (Hospital Emergency Department Visits only)." The sec-
ond sentence in subsection (h) is deleted. 

Section 421.68, Event Data Release, subsection (g)(10), the fol-
lowing data elements were added to the list of data elements in-
cluded in the public use data file: (YYY) "Point of Origin (Source 

of Admission) (Hospital Emergency Department Visits only)" and 
(ZZZ) "Patient Status (Hospital Emergency Department Visits 
only)." The last sentence in subsection (h) is deleted. 

Section 421.71, defines the terms necessary for clarification of 
required processes and procedures to fulfill the legislative man-
date. 

Section 421.72, Collection of Outpatient Emergency Visit Data, 
establishes which facilities and which patients within those fa-
cilities are required to submit the required data elements to the 
department. 

Section 421.73, Schedule for Filing Event Files, establishes the 
beginning date for filing of all emergency visit event data and 
references the schedule listed in §421.63(a)(1) - (4) of this ti-
tle (relating to Schedules for Filing Event Files) concerning the 
Collection and Release of Outpatient Surgical and Radiological 
Procedures at Hospitals and Ambulatory Surgical Centers. The 
data will be submitted, processed and certified using the same 
outpatient data system; therefore the schedules will be the same. 
The effective date of the rule will be 90 calendar days after the 
rule is published in the Texas Register. 

Section 421.74, Instructions for Filing Event Files, establishes 
the instructions for filing event files by referencing §421.64(a) 
and (b) of this title (relating to Instructions for Filing Event Files) 
concerning the Collection and Release of Outpatient Surgical 
and Radiological Procedures at Hospitals and Ambulatory Sur-
gical Centers. The data will be reported using the same system, 
therefore the instructions for filing event files is the same. 

Section 421.75, Acceptance of Event Files and Correction of 
Data Content Errors, establishes the criteria for event file accep-
tance and correction of data that appear to be in error by refer-
encing §421.65 of this title (relating to Acceptance of Event Files 
and Correction of Data Content Errors) concerning the Collection 
and Release of Outpatient Surgical and Radiological Procedures 
at Hospitals and Ambulatory Surgical Centers, which will utilize 
the same process. 

Section 421.76, Certification of Compiled Event Data, estab-
lishes the process of certifying the accuracy and completeness 
of the emergency visit event data by referencing §421.66(a) - (f) 
of this title (relating to Certification of Compiled Event Data) con-
cerning the Collection and Release of Outpatient Surgical and 
Radiological Procedures at Hospitals and Ambulatory Surgical 
Centers, which will utilize the same process. 

Section 421.77, Event Files--Records, Data Fields and Codes, 
establishes the event file, records data fields and codes to be 
used for emergency visit event data submissions. The file for-
mat, data field names, and the emergency visit revenue codes 
are listed. A statement regarding the effective date of the rule is 
90 calendar days after the rule is published in the Texas Regis-
ter. 

Section 421.78, Outpatient Emergency Visit Event Data Re-
lease, establishes guidelines for the department regarding 
the release of the data collected under this subchapter. The 
section includes: language regarding the submitted records and 
public requests for data; the creation of codes and identifiers 
to protect patient and physician confidentiality; language that 
data use agreements are to be followed; language requiring the 
department to implement the confidentiality provisions of Health 
and Safety Code, Chapter 108; language to clarify that the data 
files are not to be considered provider quality data as specified 
in Health and Safety Code, §108.010; language specifying a 
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list of modifications to be made to the outpatient emergency 
visit event public use data file to protect patient and physician 
confidentiality and privacy and a list of the data elements to 
be included in data file; language establishing criteria for the 
release of the public use data files; and language establishing 
criteria for release of outpatient emergency visit event research 
data file. 

COMMENTS 

The department, on behalf of the commission, has reviewed and 
prepared responses to the comments received regarding the 
proposed rules during the comment period, which the commis-
sion has reviewed and accepts. The commenters were associa-
tions, and/or groups, including the following: the Texas Acad-
emy of Physician Assistants, the Texas Hospital Association, 
and the Texas Organization of Rural and Community Hospitals. 
The commenters were not against the rules in their entirety; how-
ever, the commenters suggested recommendations for change 
as discussed in the summary of comments. The comments were 
in favor of rules. 

Comment: Concerning the definition of "Other health profes-
sional" in new §421.71(34), one commenter requested that the 
term "physician assistants" be specifically named in the defini-
tion. 

Response: The commission agrees and has added the term 
"physicians assistants" to the last sentence of the definition, 
"Other health professional" as follows: The term encompasses 
persons licensed under various Texas practice statutes, such 
as psychologists, chiropractors, dentists, nurse practitioners, 
nurse midwives, "physicians assistants," and podiatrists who 
are authorized by the facilities to examine, observe or treat 
patients. 

Comment: Concerning the proposed preamble, one commenter 
expressed concern about the timing of the proposed rules, due 
to a change in the mandated delay of the International Classi-
fication of Diseases standard diagnostic codes, ICD-10 codes, 
coding for the United States healthcare system, to October 1, 
2015. 

Response: The commission agrees with the commenter. The 
commission and department will continue to monitor the fed-
eral requirements on facilities especially that of ICD-10 coding 
and will notify the healthcare facilities in advance as required by 
Health and Safety Code, Chapter 108 of changes and will mod-
ify schedules or processes to allow for facilities to meet those 
federal requirements and the state requirements. The commis-
sion and the department anticipate the proposed rules will be 
adopted and published prior to October 1, 2014, and implement-
ing the processes to allow for the collection of data from all hos-
pitals and ambulatory surgery centers, beginning with services 
that occur on and after January 1, 2015. No change was made 
as a result of the comment. 

Comment: Concerning the rules in general, two commenters 
recommended the department should be lenient regarding issu-
ing penalties for rural facilities that make a good faith effort. 

Response: The commission is intent on collecting the required 
data as legislatively mandated and will make reasonable efforts 
to assist the facilities in submitting, correcting and certifying that 
data. The department will consider each situation on a case by 
case basis. No changes were made to the rule as a result of this 
comment. 

Comment: One commenter recommended the department stag-
ger the implementation deadline for rural hospitals and allow 
them to submit inpatient data first then require outpatient and 
emergency department data at a later time. The commenter 
also stated that the same hospital may choose to submit all their 
claims at the same time. 

Response: The timelines for submission of data were not ad-
dressed in the proposed amended section or the new sections. 
Modifying the timelines would be considered a substantive 
change in the rules and would require republishing the rules. 
Provided that the adoption of these proposed amendments 
occurs and is posted in the Texas Register prior to October 1, 
2014, the first required data submission deadline of data would 
be June 1, 2015. This is a time period of 8 months for the rural 
facilities to prepare and test their data submission process. 
Some of these rural facilities have submitted their data to the 
department under earlier projects not directly connected with 
department. Also, if the department were to allow the facilities 
that option, then the data reported by the rural facilities will be 
incomparable or less useful over a longer period of time. There-
fore, the commission disagrees with the commenter's request 
to allow hospitals the option to submit or not submit the required 
data or to stagger the data implementation requirements. No 
change was made as a result of the comment. 

Comment: Concerning the rules in general, one commenter rec-
ommended that the department continues the practice of protect-
ing patient identities by suppressing selected data elements. 

Response: The commission agrees and will continue to protect 
patient confidentiality as required by Health and Safety Code, 
§108.013. No change was made as a result of the comment. 

Comment: Concerning the rules in general, one commenter rec-
ommended the department continue the practice of not releasing 
hospital quality reports until at least one year of data is available. 

Response: The commission agrees that the quality reports will 
be based on at least one year of data. To this point all quality 
reports produced by the Texas Health Care Information Council 
and the department have produced were based on one or more 
years of data. No change was made as a result of the comment. 

LEGAL CERTIFICATION 

The Department of State Health Services, General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the 
agencies' legal authority. 

SUBCHAPTER A. COLLECTION AND 
RELEASE OF HOSPITAL DISCHARGE DATA 
25 TAC §§421.1, 421.2, 421.5, 421.8 
STATUTORY AUTHORITY 

The amendments are authorized by Health and Safety Code, 
§§108.006, 108.009, 108.010, 108.011 and 108.013, which re-
quire the Executive Commissioner to adopt rules necessary to 
carry out Chapter 108 including rules on data collection require-
ments, to prescribe the process of data submission, to imple-
ment a methodology to collect and disseminate data, including 
hospitals emergency department data, reflecting provider qual-
ity, to specify data elements to be required for submission to the 
department and which data elements are to be released in an 
public use data files; and Government Code, §531.0055, and 
Health and Safety Code, §1001.075, which authorize the Exec-
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utive Commissioner to adopt rules and policies necessary for the 
operation and provision of health and human services by the de-
partment and for the administration of Health and Safety Code, 
Chapter 1001. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404277 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: December 18, 2014 
Proposal publication date: May 2, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER D. COLLECTION AND 
RELEASE OF OUTPATIENT SURGICAL 
AND RADIOLOGICAL PROCEDURES AT 
HOSPITALS AND AMBULATORY SURGICAL 
CENTERS 
25 TAC §§421.62, 421.67, 421.68 
STATUTORY AUTHORITY 

The amendments are authorized by Health and Safety Code, 
§§108.006, 108.009, 108.010, 108.011 and 108.013, which re-
quire the Executive Commissioner to adopt rules necessary to 
carry out Chapter 108 including rules on data collection require-
ments, to prescribe the process of data submission, to imple-
ment a methodology to collect and disseminate data, including 
hospitals emergency department data, reflecting provider qual-
ity, to specify data elements to be required for submission to the 
department and which data elements are to be released in an 
public use data files; and Government Code, §531.0055, and 
Health and Safety Code, §1001.075, which authorize the Exec-
utive Commissioner to adopt rules and policies necessary for the 
operation and provision of health and human services by the de-
partment and for the administration of Health and Safety Code, 
Chapter 1001. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404282 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: December 18, 2014 
Proposal publication date: May 2, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER E. COLLECTION AND 
RELEASE OF HOSPITAL OUTPATIENT 
EMERGENCY ROOM DATA 
25 TAC §§421.71 - 421.78 
STATUTORY AUTHORITY 

The new sections are authorized by Health and Safety Code, 
§§108.006, 108.009, 108.010, 108.011 and 108.013, which re-
quire the Executive Commissioner to adopt rules necessary to 
carry out Chapter 108 including rules on data collection require-
ments, to prescribe the process of data submission, to imple-
ment a methodology to collect and disseminate data, including 
hospitals emergency department data, reflecting provider qual-
ity, to specify data elements to be required for submission to the 
department and which data elements are to be released in an 
public use data files; and Government Code, §531.0055, and 
Health and Safety Code, §1001.075, which authorize the Exec-
utive Commissioner to adopt rules and policies necessary for the 
operation and provision of health and human services by the de-
partment and for the administration of Health and Safety Code, 
Chapter 1001. 

§421.71. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Accurate and Consistent Data--Data that has been 
edited by DSHS and subjected to provider validation and certification. 

(2) ANSI--American National Standards Institute. 

(3) ANSI 837 Institutional Guide--American National 
Standards Institute, Accredited Standards Committee X12N, 837 
Health Care Institutional Claim Implementation Guide. 

(4) APC--Ambulatory Payment Classification. 

(5) APG--Ambulatory Patient Group (APG)--A prospec-
tive payment system (PPS) for hospital-based outpatient care devel-
oped by 3M™. APGs provide information regarding the kinds and 
amounts of resources utilized in an outpatient visit and classify patients 
with similar clinical characteristics. 

(6) Audit--An electronic standardized process developed 
and implemented by DSHS to identify potential errors and mistakes 
in file structure format or data element content by reviewing data fields 
for the presence or absence of data and the accuracy and appropriate-
ness of data. 

(7) Certification File--One or more electronic files (may in-
clude reports concerning the data and its compilation process) com-
piled by DSHS that contain one record for each patient event which 
has at least one procedure covered in the revenue codes specified in 
§421.77(e) of this title (relating to Event Files--Records, Data Fields 
and Codes) submitted for each facility under this subchapter during the 
reporting quarter and may contain one record for any patient event oc-
curring during one prior reporting quarter for whom additional event 
claims have been received. 

(8) Certification Process--The process by which a provider 
confirms the accuracy and completeness of the certification file re-
quired to produce the public use data file as specified in §421.76 of 
this title (relating to Certification of Compiled Event Data). 

(9) Charge--The amount billed by a provider for specific 
procedures or services provided to a patient before any adjustment for 
contractual allowances, government mandated fee schedules or write-
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offs for charity care, bad debt or administrative courtesy. The term 
does not include co-payments charged to health maintenance organi-
zation enrollees by providers paid by capitation or salary in a health 
maintenance organization. 

(10) Clinical Classifications Software--A classification 
system that groups diagnoses and procedures into a limited number 
of clinically meaningful categories developed at the United States 
Department of Health and Human Services, Agency for Healthcare 
Research and Quality (AHRQ). 

(11) Comments--The notes or explanations submitted by 
the facilities, physicians or other health professionals concerning the 
provider quality reports or the encounter data for public use as de-
scribed in the Texas Health and Safety Code, §108.010(c) and (e) and 
§108.011(g) respectively. 

(12) CRG--Clinical Risk Grouping software which classi-
fies individuals into mutually exclusive categories and, using claims 
data, assigns the patient to a severity level if they have a chronic health 
condition. Developed by 3M™ Corporation. 

(13) Data format--The sequence or location of data ele-
ments in an electronic record according to prescribed specifications. 

(14) DSHS--Department of State Health Services, the suc-
cessor state agency to the Texas Health Care Information Council and 
the Texas Department of Health. 

(15) EDI--Electronic Data Interchange--A method of 
sending data electronically from one computer to another. EDI helps 
providers and payers maintain a flow of vital information by enabling 
the transmission of claims and managed care transactions. 

(16) Electronic Filing--The submission of computer 
records in machine readable form by modem transfer from one com-
puter to another (EDI) or by recording the records on a nine track 
magnetic tape, computer diskette or other magnetic media acceptable 
to DSHS. 

(17) Emergency Department--Department or room within 
a hospital or health care facility as determined by federal or state law 
for the provision of emergency health care services. 

(18) Emergency Visit Patient or patient--For the purposes 
of this subchapter a patient who receives services in the emergency de-
partment or emergency room of the health care facility. Emergency 
Visit Patients include patients who receive one or more services cov-
ered by the revenue codes specified in §421.77(e) of this title, which 
may occur in the emergency department or emergency room of the 
healthcare facility. 

(19) ESRD--End Stage Renal Disease. 

(20) Error--Data submitted on an event file which are not 
consistent with the format and data standards contained in this subchap-
ter or with auditing criteria established by DSHS. 

(21) Ethnicity--The status of patients relative to Hispanic 
background. Facilities shall report this data element according to the 
following ethnic types: Hispanic or Non-Hispanic. 

(22) Event--The medical screening examination, triage, 
observation, diagnosis or treatment of a patient within the authority of 
a facility that occurs as result of an outpatient emergency visit. 

(23) Event claim--A set of computer records as specified 
in §421.77 of this title relating to a specific patient. "Event claim" 
corresponds to the ANSI 837 Institutional Guide term, "Transaction 
set." 

(24) Event file--A computer file as defined in §421.77 of 
this title periodically submitted on or on behalf of a facility in com-
pliance with the provisions of this subchapter. "Event File" that cor-
responds to the ANSI 837 Institutional Guide terms, "Communication 
Envelope" or "Interchange Envelope." 

(25) Facility--For the purposes of this subchapter, a facil-
ity is a hospital required to report under the Health and Safety Code, 
Chapter 108 and this subchapter. 

(26) Facility Type Indicators--An indicator that provides 
information to the data user as to the type of facility or the primary 
health services delivered at that hospital (e.g., Acute Care Hospital, 
Children's Hospital, or Cancer Hospital, etc.). A facility may have 
more than one indicator. 

(27) Geographic identifiers--A set of codes indicating the 
health service region and county in which the patient resides. 

(28) HCPCS--Healthcare Common Procedure Coding Sys-
tem of the Centers for Medicare and Medicaid Services. This includes 
the "Current Procedural Terminology" (CPT) codes (maintained by 
the "American Medical Association" (AMA)), which are "Level 1" 
HCPCS codes. 

(29) Hospital--A public, for-profit, or nonprofit institution 
licensed as a general or special hospital as defined in §133.2(21) of this 
title (relating to Definitions), or a hospital owned by the state. 

(30) ICD--International Classification of Disease. 

(31) Inpatient--A patient, including a newborn infant, who 
is formally admitted to the inpatient service of a hospital and who 
is subsequently discharged, regardless of status or disposition. In-
patients include patients admitted to medical/surgical, intensive care, 
nursery, subacute, skilled nursing, long-term, psychiatric, substance 
abuse, physical rehabilitation and all other types of hospital units. 

(32) IRB--Institutional Review Board--composed of 
DSHS' appointees or agents who have experience and expertise in 
ethics, patient confidentiality, and health care data who review and 
approve or disapprove requests for data or information other than the 
outpatient emergency visit event public use data. 

(33) Operating or Other Physician--The "physician" li-
censed by the Texas Medical Board or "other health professional" 
licensed by the State of Texas who performed the surgical or radiolog-
ical procedure most closely related to the principal diagnosis. 

(34) Other health professional--A person licensed to pro-
vide health care services other than a physician. "Other health profes-
sional" is an individual other than a physician who provides diagnostic 
or therapeutic procedures to patients. The term encompasses persons 
licensed under various Texas practice statutes, such as psychologists, 
chiropractors, dentists, nurse practitioners, nurse midwives, physicians 
assistants and podiatrists who are authorized by the facilities to exam-
ine, observe or treat patients. 

(35) Other Provider--For the purposes of reporting on the 
modified ANSI 837 Institutional Guide, the physician, other health pro-
fessional or facility as reported on a claim, who performed a secondary 
surgical or a primary or secondary radiological procedure on the patient 
for the event, if they are not reported as the operating or other physician 
or the facility. In the case where a substitute provider (locum tenens) 
is used, that physician or other health professional shall be submitted 
as specified in this subchapter. 

(36) Outpatient Emergency Visit--For the purposes of this 
subchapter, events associated with hospital services in an emergency 
department or emergency room. 
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(37) Patient account number--A number assigned to each 
patient by the facility, which appears on each computer record in a pa-
tient event claim. This number is not consistent for a given patient 
from one facility to the next, or from one admission to the next in the 
same facility. DSHS will delete or encrypt this number to protect pa-
tient confidentiality prior to release of data. 

(38) Physician--An individual licensed under the laws of 
this state to practice medicine under the Medical Practice Act, Occu-
pations Code, Chapter 151 et seq. 

(39) Provider--For the purposes of this subchapter, a physi-
cian or facility. 

(40) Public use data file--For the purposes of this subchap-
ter, a data file composed of encounter or event claims which have been 
altered by the deletion, encryption or other modification of data fields 
to protect patient and physician confidentiality and to satisfy other re-
strictions on the release of data imposed by statute. 

(41) Race--A division of patients according to traits that 
are transmissible by descent and sufficient to characterize them as dis-
tinctly human types. Facilities shall report this data element accord-
ing to the following racial types: American Indian, Eskimo, or Aleut; 
Asian or Pacific Islander; Black; White; or Other. 

(42) Required minimum data set--The list of data elements 
for which facilities may submit an event claim for each patient event 
occurring in the facility. The required minimum data sets are specified 
in §421.77(d) of this title. This list does not include all the data ele-
ments that are required by the modified ANSI 837 Institutional Guide 
to submit an acceptable event file. For example: Interchange Control 
Headers and Trailers, Functional Group Headers and Trailers, Trans-
action Set Headers and Trailers and Qualifying Codes (which identify 
or qualify subsequent data elements). 

(43) Research data file--A customized data file, which may 
include the data elements in the public use file and may include data 
elements other than the required minimum data set submitted to DSHS, 
except those data elements that could reasonably identify a patient or 
physician, except as authorized by law. 

(44) Submission--The transfer of a set of computer records 
as specified in §421.77 of this title that constitutes the event file for one 
or more reporting hospitals under this subchapter. 

(45) Submitter--The person or organization, which physi-
cally prepares an event file for one or more facilities and submits them 
under this subchapter. A submitter may be a facility or an agent desig-
nated by a facility or its owner. 

(46) THCIC Identification Number--A string of six charac-
ters assigned by DSHS to identify facilities for reporting and tracking 
purposes. For a facility operating multiple facility locations under one 
license number and duplicating services at those locations, the depart-
ment will assign a distinguishable identifier for each separate facility 
location under one license number. The relationship of the identifier to 
the name and license number of the facility is public information. 

(47) Uniform patient identifier--A unique identifier as-
signed by DSHS to an individual patient and composed of numeric, 
alpha, or alphanumeric characters, which remains constant across 
facilities and patient events. The relationship of the identifier to the 
patient-specific data elements used to assign it is confidential. 

(48) Uniform physician identifier--A unique identifier as-
signed by DSHS to a physician or other health professional who is re-
ported as attending, operating or other provider providing health care 
services or treating a patient in a facility and which remains constant 
across facilities. The relationship of the identifier to the physician-spe-

cific data elements used to assign it is confidential. The uniform physi-
cian identifier shall consist of alphanumeric characters. 

(49) Universal Resource Locator (URL)--A specific set of 
ordered characters to identify a unique resource location (address) on 
the Internet or World Wide Web. 

(50) Validation--The process by which a provider verifies 
the accuracy and completeness of data and corrects any errors identified 
before certification. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 8, 

2014. 
TRD-201404285 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: December 18, 2014 
Proposal publication date: May 2, 2014 
For further information, please call: (512) 776-6972 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 2. SPORTS AND EVENTS TRUST 
FUND 
SUBCHAPTER A. MAJOR EVENTS TRUST 
FUND 
34 TAC §§2.100 - 2.104, 2.106, 2.107 
The Comptroller of Public Accounts adopts amendments to 
§2.102, concerning request to establish a trust fund, without 
changes to the proposed text as published in the March 7, 2014, 
issue of the Texas Register (39 TexReg 1650) and will not be 
republished. The comptroller adopts amendments to §2.100, 
concerning definitions, §2.101, concerning eligibility, §2.103, 
concerning reporting, and §2.104, concerning reimbursement, 
new §2.106, concerning event support contracts, and new 
§2.107, concerning allowed and disallowed costs, with changes 
to the proposed text as published in the March 7, 2014, issue 
of the Texas Register (39 TexReg 1650) and they will be repub-
lished. The amendments are deemed necessary to implement 
provisions of VTCS, Article 5190.14, Section 5A, as amended 
by Senate Bill 1678, 83rd Legislature; Senate Bill 398, 83rd 
Legislature, 2013; and Senate Bill 309, 82nd Legislature, 2011. 

Amendments to §2.102(f) provide that a request for participation, 
including a request for determination of the amount of incremen-
tal increase in tax receipts must be submitted not earlier than 
one year and not later than 45 days before the date the event 
begins. 

The agency received comments on the proposed amendments 
from The City of Fort Worth, The Honorable Annise D. Parker, 
Mayor, City of Houston, The Honorable Ed Emmett, Harris 
County Judge, Hillco Partners, The City of El Paso, and Daniel 
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A. Rascher, Ph.D. with Sports Economics. Their comments and 
the agency's responses are as follows. 

The City of Fort Worth commented that any amendments to 
§2.100(7) should reflect the entire definition of "event" as that 
term is defined in Article 5190.14, Section 5A(a)(4) of Vernon's 
Annotated Revised Civil Statutes of the State of Texas. 

The agency has addressed the comment by changing the lan-
guage in paragraph (7) to reflect the entire definition of "event" 
by citing the section within the statute in which "event" is defined. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented that the proposed amendment to §2.100(16) deleted 
a specific list of site selection organizations and replace it with 
a reference to the meaning under the Article 5190.14, Section 
5A(a)(5). However, there are ambiguities in the Act which these 
regulations should expressly clarify by adding, "including any 
member, member conference, affiliate, or other person sanc-
tioned by any of the entities listed in Article 5190.14, Section 
5A(a)(5)." 

The agency responds that the term "site selection organization" 
in paragraph (16) is defined by the Article 5190.14, Section 
5A(a)(5), and the changes suggested would broaden the defini-
tion beyond the statutory definition. 

Hillco Partners commented that the proposed definition of "proof 
of payment" in §2.100(13), should be broadened to include other 
forms of proof of payment (such as copies of cancelled checks, 
wire transfer of funds, receipts, etc.) that are generally accepted 
by state agencies. 

The agency acknowledges the validity of the comment and clar-
ifies the definition of "proof of payment" in paragraph (13) to in-
clude any official document showing the transfer of funds from 
the requestor to the payee. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented that the proposed definition of "publicly owned prop-
erty" in §2.100(14) should be should be deleted and the ordinary 
meaning of "publicly owned" under Texas law should apply. 

The agency acknowledges the validity of the comment and 
agrees that there is a common understanding of publicly owned 
property and has stricken the definition for that reason. 

The City of Fort Worth commented that in regard to the pro-
posed definition of "significantly lower" in §2.100(16), (which is 
now paragraph (15) due to the deletion of paragraph (14)), the 
city requests that the comptroller re-evaluate this definition and 
increase the percentage to 25% or greater. 

The agency acknowledges the validity of the comment and 
changes the definition of "significantly lower" in renumbered 
paragraph (15) to accommodate the request to increase the 
percentage to 25% or greater. 

A grammatical error in §2.100(3) which erroneously defined "di-
rect costs" instead of "direct cost" has been corrected. 

The City of Fort Worth commented that amending §2.101 to in-
clude the statutory language set forth in Article 5190.14, Section 
5A(a)(a-2) is necessary to fully implement Senate Bill 1678. 

The agency acknowledges the validity of the comment and has 
addressed it by expressly allowing statutory exceptions to the 
eligibility in subsection (a)(1). 

The City of Fort Worth and the City of El Paso commented that 
amendment to §2.101(b) could inadvertently punish a munici-
pality that is deemed ineligible for the Major Events Trust from 
subsequently applying for the Events Trust fund. They propose 
language that would allow for a secondary application under the 
Events Trust Fund program in instances where the comptroller 
has deemed an event ineligible under the Major Events Trust 
Fund program. 

The agency acknowledges the validity of the comments and 
adds additional language to subsection (b) to clarify that nothing 
prohibits the submission of an application for the Events Trust 
Fund program for events that the comptroller has deemed 
ineligible for the Major Events Trust Fund program. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.102(h) that within the 30-day pe-
riod for determination of incremental increase in tax receipts, the 
comptroller should also make a determination of the estimated 
number of attendees at the event who are not Texas residents, 
along with the source for such numbers (to the extent different 
from the certified estimate provided by the requestor). 

The agency responds that the suggested change is not neces-
sary to fulfill Article 5190.14, Section 5A. 

The City of Fort Worth, the City of El Paso, the Honorable Annise 
D. Parker, Mayor, City of Houston, the Honorable Ed Emmett, 
Harris County Judge, Hillco Partners and Daniel A. Rascher, 
Ph.D. all commented regarding the amendment to §2.103. All 
of the comments requested that the proposed 14 day deadline 
in subsection (a)(1) for the submission of an attendance certifi-
cation be extended. 

The agency acknowledges the validity of the comments and 
changes the language in subsection (a)(1), to allow for additional 
time. In relation to additional time being added to subsection 
(a), additional language was added to §2.104(k) based on 
administrative necessity. 

The City of Fort Worth commented that while they support the 
proposed amendment to §2.104(e)(7), they believe that the lan-
guage may conflict with §2.104(h)(2) concerning cost invoices 
belonging to an entity other than a requestor. 

The agency acknowledges the validity of the comment and 
changes the language used in subsection (h)(2) to clarify that 
the comptroller intends to review only a requestor's documents 
for the requestor's payments or obligations, which would include 
an invoice received by a requestor under subsection (e)(7). 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.104(f) that the time limit of one year 
for funds to be expended is problematic. Additionally, the com-
ment requested that the provision be harmonized with the other 
sections of the proposed rules to increase the time and/or modify 
the trigger for the deadline, or otherwise be deleted. In addition, 
the City of Fort Worth requested in regard to §2.104(f), language 
that would help clarify situations in which the comptroller would 
grant extensions. 

The agency responds that submission deadline for disbursement 
requests was proposed because inefficiencies exist for program 
participants when numerous outstanding trust fund accounts ex-
ist. The requestor and the comptroller both share a responsibility 
to complete the disbursement review process as the comptroller 
regularly seeks additional information from a requestor before 
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a payment amount is determined. The comptroller also has a 
responsibility under Article 5190.14, Section 5A(m) to return un-
spent funds to the endorsing entities and the state after all eligi-
ble event costs are paid, and therefore finds that efficient review 
processes are in the state and local governments' best interest. 
In response to concerns about the proposed timeline, the agency 
agrees to extend the one-year period to a period in subsection 
(f) of no later than two years after the end date of the event be-
fore an extension must be sought, and has added a list of the 
information the comptroller will request whenever an exemption 
is sought. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented that §2.104(g) lacks a clear standard. Additionally, 
the comments ask what is "justification" intended to mean and 
what types of "justification" might be required of a requestor? 

The agency responds that as the agency administering the Ma-
jor Events Trust Fund and as the state's chief accountant, the 
comptroller has authority to request justification for any expense 
or obligation the comptroller is considering for disbursement from 
the Major Events Trust Fund. Furthermore, Article 5190.14, Sec-
tion 5A(i) also provides that a local organizing committee, en-
dorsing municipality, or endorsing county shall provide informa-
tion required by the comptroller to enable the comptroller to fulfill 
the comptroller's duties, which includes the processing of dis-
bursement requests. Additionally, the most common justification 
question the comptroller asks of a requestor is why a particular 
expense is necessary for hosting a particular event. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented that §2.104(h)(4) and (i) are limited to costs "neces-
sary to fulfill obligations under the event support contract." How 
are those requirements consistent with §2.106(c) and (e), which 
would appropriately allow implied costs and certain other costs 
beyond those expressly stated in the event support contract? 

The agency responds that §2.104(h) and (i) correctly indicate 
that all costs payable from an event's trust fund must be sup-
ported by an event support contract and must be necessary in 
order to fulfill the obligations of the contract. For example: An 
event support contract may require that 100,000 people have 
access to attend an event; and a city or county ordinance may 
have certain specifications for traffic planning related to a gath-
ering of 100,000 people. In this example, the cost of meeting the 
specifications for traffic planning is both supported by an event 
support contract and is necessary to fulfill the obligations of the 
contract. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.104(h)(5) that for major events, it 
can often be necessary to have multiple disbursement requests 
spread over several months. Additionally, the comment re-
quested that the comptroller consider a greater, but reasonable, 
number such as 3-5 requests. 

The agency responds that the submission restriction for dis-
bursement requests was proposed because inefficiencies exist 
when multiple or unplanned submissions exist for a requestor. 
The rule provides the comptroller discretion to grant an excep-
tion if the comptroller determines it is necessary. 

The Honorable Ed Emmett, Harris County Judge and Hillco Part-
ners commented in regard to §2.104(i) that the proposed lan-
guage goes beyond Article 5190.14, Section 5A(k), to require 

a post-event certification by every endorsing municipality and 
county whether or not they are contributing to the trust fund and 
whether or not the costs have any relevance to their jurisdiction. 
Additionally, this could create significant issues among local ju-
risdictions and with local organizing committees. 

The agency acknowledges that the statute requires prior ap-
proval of each contributing endorsing entity and has adjusted the 
language in subsection (i). In addition, the agency responds that 
contributing and endorsing entities must keep in mind that the 
comptroller will allocate all authorized contributions it receives 
for an event fund to each endorsing entity of the event's fund 
unless the contribution is specifically pledged to or provided di-
rectly by a particular endorsing entity. Additionally, regarding 
multi-jurisdictional events, each contributing jurisdiction pays a 
part of each expense because the expenses are funded pro-
portionately to the contributions received in the fund pursuant 
to Article 5190.14, Section 5A(l). The comptroller does not re-
view event related expenses for compliance with municipal or 
county laws, rules and policies for the appropriation and use of 
funds belonging to those entities. Expenses incurred for multi-ju-
risdictional events should be planned for and determinations re-
garding reimbursements should be made subject to agreement 
among all of the parties. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.104(i) that as drafted, municipalities 
and counties may object to making the required certification in 
subsection (i) for any expenses allowable under §2.106(c) and 
(e). 

The agency acknowledges the validity of the comment and to 
address the concern that a person may misunderstand the cer-
tification statement as relates to an implied health and safety 
necessity, the comptroller has added new subsection (i)(4). 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.104(l) that the process for data col-
lection and analysis of attendees who are not residents of Texas 
will, in many cases require, significant time by qualified profes-
sional services providers hence it is unreasonable to require cer-
tified attendance numbers along with a written explanation of any 
decrease in attendance figures within 14 days after an event. Ad-
ditionally, the comment requested that the comptroller expressly 
have a 30-day period after the post-event attendance information 
is submitted to make a formal determination of the of the actual 
number of attendees at the event who are not Texas residents, 
and furnish the requestor the source for such determination (to 
the extent different from the certified figure provided by the re-
questor), along with the proposed amount of any reduction in 
funding. 

The agency acknowledges the validity of the comments regard-
ing the 14 day time period and has revised the language in sub-
section (l) to clarify when an explanation may be submitted. In re-
gard to request that the comptroller expressly have a 30-day pe-
riod after the post-event attendance information is submitted to 
make a formal determination of the actual number of attendees 
at the event who are not Texas residents, the agency responds 
that this additional language is not necessary, as the comptroller 
is not required to make such a determination, but rather the ap-
plicant is required to provide that information to the comptroller. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
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requested in regard to §2.104(m) that there be a formal adminis-
trative process for requestors to appeal denials of disbursement 
requests by the comptroller and a formal administrative appeal 
process if the requestor disagrees with the comptroller's atten-
dance determination or reduction. 

The agency points out that this comment appears to reference 
§2.104(m) incorrectly, as that section does not discuss the de-
nial of disbursement requests by the comptroller. However, the 
agency responds that this request would have to be addressed 
by the legislature through a statutory change. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Part-
ners commented in regard to §2.106(c) and (e) that this sec-
tion should recognize all event support contracts, not only those 
with an endorsing municipality or endorsing county. Additionally, 
this section should be drafted parallel to §2.107(a) to clarify that 
these types of costs are generally allowable, whether expressly 
stated in or implied by an event support contract. 

The agency acknowledges the validity of the comments and to 
address the concern that event support contracts signed by local 
organizing committees were unaccommodated, the comptroller 
has added language in subsections (c) and re-lettered (d) indi-
cating that a city or county may be acting through a local organiz-
ing committee or service provider to provide for the health and 
safety of its citizens. The comptroller also added language in 
to address concerns that the permissions expressed in this sub-
section for health and safety costs were not clearly stated. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.106(d) that it states that the comp-
troller may request "proof of necessity" for any cost submitted. 
The regulations establish a process for disbursements, require-
ments for disbursement requests, and allowable and disallow-
able costs. They also permit the comptroller to request sup-
porting documentation for the costs submitted for disbursement. 
This requirement goes beyond that, without a clear standard. 

The agency responds that as the agency administering the Ma-
jor Events Trust Fund and as the state's chief accountant, the 
comptroller has authority to request justification for any expense 
or obligation the comptroller is considering for disbursement from 
the Major Events Trust Fund. Furthermore, Article 5190.14, Sec-
tion 5A(i) also provides that a local organizing committee, en-
dorsing municipality, or endorsing county shall provide informa-
tion required by the comptroller to enable the comptroller to fulfill 
the comptroller's duties, which includes the processing of dis-
bursement requests. However, the comptroller concurs that sub-
section (d) is redundant and has struck it from the rule. 

The City of Fort Worth requested that in regard to §2.107(a), 
purse payouts and awards related to the equestrian events be 
specifically allowed as reimbursable costs. 

The agency responds that permitting prize payouts and awards 
as reimbursable costs is inconsistent with the purpose of the 
statute (reimbursing authorized expenditures by eligible entities) 
wherein the fund balance is available to pay actual expenditures. 
Permitting purse payouts and awards results in expenditures that 
are effectively scalable to match the maximum funds available, 
thereby encouraging higher expenses than necessary. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.107(a)(7) that the proposed rules 

do not expressly include facility operational costs in subsection 
(a)(7). What is the reason for this? Additionally, will facility op-
erational costs still be generally allowable? 

The agency responds that certain types of direct costs relating to 
facility operations during an event are allowable. The comptroller 
did not include the provision in subsection (a)(7) because other 
parts of the rules more accurately describe the types of facility 
operational costs that would be allowable or prohibited. 

The City of Fort Worth requested more clarification on when, and 
if, city employee costs may be reimbursed under the proposed 
new rules. 

The agency responds that §2.107(a)(8) was included to assist lo-
cal governments with understanding the types of employee costs 
that are considered direct costs. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.107(a)(13)(B) that the proposed rules 
should specify that promotional items distributed prior to the end 
of an event are generally allowable. As drafted, only items dis-
tributed prior to the start of an event would qualify, but promo-
tional items are often distributed during an event. 

The agency responds that the purpose of subsection (a)(13) was 
to accommodate bona fide promotional items intended for adver-
tising an upcoming event. Giving away items during an event 
does not seem to constitute advertising the event. However, 
the comptroller acknowledges that advertising the event through 
broadcast and published media may be necessary through the 
end date of a multi-day event and the comptroller has expanded 
the advertising permission in subsection (a)(12)(A) to include ad-
vertising costs through the end date of the event. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.107(b)(18) that Article 5190, Section 
5A(k) requires the "prior approval of each contributing endorsing 
municipality or endorsing county" for a disbursement request. 
This provision goes significantly beyond the statutory require-
ment, to state "any expenses which an endorsing municipality or 
endorsing county finds are unnecessary for the planning or con-
duct of an event" shall be disallowed by the comptroller (whether 
or not the municipality or city is contributing to the trust fund and 
whether or not the expense is otherwise allowable and whether 
or not the expense has any relevance to their jurisdiction). 

The agency responds that each jurisdiction pays a part of each 
expense because the expenses are funded proportionately to 
the contributions received in the fund per Article 5190.14, Sec-
tion 5A(l), and therefore each expense has relevance to each 
jurisdiction. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.107(c) that the comptroller should 
approve expenses that meet objective statutory and regulatory 
criteria for qualified expenses. The rules should help provide 
more certainty as to what expenses are reimbursable. A provi-
sion which grants the comptroller the blanket right to "deny a dis-
bursement for any event, cost, expense or obligation the comp-
troller deems unnecessary, fiscally irresponsible, or not support-
ive of program objectives" effectively gives the comptroller carte 
blanche to deny any expense. 

The agency responds that as the agency administering the Ma-
jor Events Trust Fund and as the state's chief accountant, the 
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comptroller has authority to request justification for any expense 
or obligation the comptroller is considering for disbursement from 
the Major Events Trust Fund. The comptroller included subsec-
tion (c) to cover situations where expenses not otherwise specif-
ically identified in the rules are fiscally irresponsible, unneces-
sary or not supportive of program objectives. The comptroller 
believes that it is in the best interest of the program to be able to 
deny requests of this nature. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge, Hillco Partners and 
the City of Fort Worth all commented regarding the effective date 
of the rules. All of these comments essentially request that all 
new revisions of the rules only be applied to requests to establish 
a trust fund that are submitted to the comptroller on or after the 
date upon which the rules become effective. 

The agency acknowledges the validity of the comments and has 
deleted the phase-in provisions in §2.104(m) and §2.107(d). The 
comptroller agrees to implement the rules based on the date an 
application to participate in the trust fund is received to the extent 
that state law permits. 

These adoptions are pursuant to Texas Revised Civil Statutes 
Annotated, Article 5190.14, Section 5A(v) which allows the 
comptroller to adopt rules to implement the provisions of VTCS, 
Article 5190.14, Section 5A. 

The amendments and new sections implement VTCS, Article 
5190.14, Section 5A, as amended by Senate Bill 1678, 83rd Leg-
islature; Senate Bill 398, 83rd Legislature, 2013; and Senate Bill 
309, 82nd Legislature, 2011. 

§2.100. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Comptroller--The Comptroller of Public Accounts for 
the state of Texas. 

(2) Cost--A requestor's expenses and obligations required 
to attract, secure, and conduct an event under the event support contract 
net of revenues remitted to or due to the requestor for the same specific 
expense or obligation. 

(3) Direct cost--Any cost that is incurred only because of 
soliciting, planning for, or conducting the event. 

(4) Endorsing county--A county that contains a site se-
lected by a site selection organization for one or more events, or a 
county that: 

(A) does not contain a site selected by a site selection 
organization for an event; 

(B) is included in the market area for the event as des-
ignated by the comptroller; and 

(C) is a party to an event support contract. 

(5) Endorsing municipality--A municipality that contains a 
site selected by a site selection organization for one or more events, or 
a municipality that: 

(A) does not contain a site selected by a site selection 
organization for an event; 

(B) is included in the market area for the event as des-
ignated by the comptroller; and 

(C) is a party to an event support contract. 

(6) Event support contract--A joinder undertaking, joinder 
agreement (as defined in Texas Civil Statutes, Article 5190.14, §1) or 
a similar contract executed by a local organizing committee, an en-
dorsing municipality or an endorsing county and a site selection or-
ganization. The term does not include a request for bid, request for 
proposal, bid response, or a selection letter from a site selection organ-
ization except as those documents may be incorporated by reference 
into the event support contract. 

(7) Event--This term has the same meaning as assigned by 
Article 5190.14, Section 5A(a)(4). 

(8) Highly competitive selection process--A process in 
which the requestor shall document that the site selection organization 
has historically considered sites for the event outside of Texas on a 
competitive basis and intends to do so in the future. 

(9) Local organizing committee--A nonprofit corporation 
or its successor in interest that: 

(A) has been authorized by an endorsing municipality, 
endorsing county, or more than one endorsing municipality or county 
acting collectively to pursue an application and bid with a site selection 
organization for selection as the site of an event; or 

(B) with the authorization of an endorsing municipality, 
endorsing county, or more than one endorsing municipality or county 
acting collectively, has executed an agreement with a site selection or-
ganization regarding a bid to host an event. 

(10) Local share--The contribution to the fund made by or 
on behalf of an endorsing municipality or endorsing county. 

(11) Market area--The geographic area within which the 
comptroller determines there is a reasonable likelihood of measurable 
economic impact directly attributable to the preparation for and pre-
sentation of the event and related activities. 

(12) Privately owned property--Any property other than 
supplies that is not publicly owned property. 

(13) Proof of payment--An official banking statement or 
other official document that reflects the transmission, transfer, or pay-
ment of funds from the requestor related to an event, which may be 
redacted of information related to transactions and balances not per-
taining to the event, and which must be redacted of all information that 
is confidential and exempt from public disclosure under the Texas Pub-
lic Information Act (Government Code, Chapter 552). 

(14) Requestor--An endorsing county, endorsing munici-
pality or local organizing committee that is requesting participation in 
the trust fund program. The term includes one or more endorsing coun-
ties and/or one or more endorsing municipalities acting collectively or 
in conjunction with a local organizing committee. 

(15) Significantly lower--Actual attendance at an event is 
considered significantly lower than estimated attendance when the dif-
ference is 25% or greater. 

(16) Site selection organization--This term has the same 
meaning assigned by Article 5190.14, Section 5A(a)(5). 

(17) Travel--Includes lodging, mileage, rental car expense, 
airfare, and meals that are incurred while a person travels. 

(18) Trust fund--The Major Events Trust Fund. 

(19) Trust fund estimate--The comptroller's determination 
of the incremental increase in tax receipts eligible to be deposited in 
the trust fund for an eligible event. 

§2.101. Eligibility. 
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(a) An event is eligible for participation in the trust fund pro-
gram only if: 

(1) a site selection organization selects a site in Texas for 
the event to be held one time or, for an event scheduled to be held each 
year for a period of years under an event support contract, one time 
each year for the period of years, after considering, through a highly 
competitive process, one or more sites that are not located in this state, 
except as otherwise provided for in statute; 

(2) a site selection organization selects a site in this state 
as: 

(A) the sole site for the event; or 

(B) the sole site for the event in a region composed of 
this state and one or more adjoining states; 

(3) the event will not be held more than once a calendar 
year in Texas; and 

(4) the comptroller determines that the incremental in-
crease in tax receipts equals or exceeds $1 million for the event, 
provided that for an event scheduled to be held each year for a period 
of years under an event support contract, the incremental increase in 
tax receipts shall be calculated as if the event did not occur in the prior 
year. 

(b) A requesting municipality and/or county cannot simultane-
ously apply for the Major Events Trust Fund program and the Events 
Trust Fund program for the same event. Nothing contained herein pro-
hibits the submission of an application for the Events Trust Fund pro-
gram for events that the comptroller has deemed ineligible for the Ma-
jor Events Trust Fund program. 

§2.103. Reporting. 

(a) After the conclusion of an event, a requestor must provide 
certain information related to the event to the comptroller, including: 

(1) within 45 days after the last day of the approved 
event, an attendance certification signed by the person who signed 
the original letter requesting participation in the trust fund program 
under §2.102(a)(1) of this title (relating to Request to Establish a Trust 
Fund), or his/her successor. The certification must include: 

(A) the estimated number of attendees at the approved 
event that are not residents of Texas; 

(B) total actual attendance at the event; and 

(C) the source for such numbers; 

(2) upon request of the comptroller, additional information 
including financial information, or other public information held by 
the requestor that the comptroller considers necessary to evaluate the 
success of the trust fund program; and 

(3) upon request of the comptroller, any information the 
comptroller finds necessary to comply with the reporting requirements 
in Article 5190.14, Section 5A(w). 

(b) Information provided under subsection (a) of this section, 
should only be provided if the requestor considers the information to 
be public. 

§2.104. Disbursements for Event Costs. 

(a) Disbursements from the trust fund shall be used to finance 
direct costs of the approved event related to: 

(1) applying or bidding for selection as the site of an event 
in this state; 

(2) the construction, improvement, or renovation of facili-
ties to the extent authorized by law that are directly attributable to ful-
filling obligations of the event support contract; 

(3) paying the principal of and interest on notes issued 
by an endorsing municipality or endorsing county under Texas Civil 
Statutes, Article 5190.14, Section 5A(g); or 

(4) preparing for and conducting an event in this state in 
accordance with the event support contract. 

(b) Disbursements from the trust fund may not be used to make 
payments to a requestor or any other entity that are not directly attrib-
utable to allowable costs described in subsection (a) of this section. 
Disbursements are subject to verification or audit prior to or after pay-
ment by the comptroller to ensure compliance with this subsection. 

(c) No later than the date of the event, the requestor shall sub-
mit to the comptroller: 

(1) a complete and fully executed copy of the event support 
contract, any amendment to the contract, and any incorporated docu-
mentation; 

(2) documentation affirming the participation of the local 
organizing committee, if one exists; and 

(3) if an endorsing municipality or endorsing county 
requests to have the local tax funds withheld from amounts that would 
otherwise be allocated to an endorsing municipality or endorsing 
county, the request must be submitted to the comptroller no later 
than the date of the event, with a proposed local share withholding 
plan. The comptroller will make every effort to accommodate the 
proposed plan, but retains the authority to withhold at a different rate 
as necessary. 

(d) No later than 90 days after the event, endorsing municipali-
ties and endorsing counties without a proposed local funds withholding 
plan shall submit an amount up to or equal to the calculated local share. 

(e) A disbursement request letter must contain: 

(1) the Texas Taxpayer Identification Number or a comp-
troller form AP-152 Texas Application for Payee Identification Num-
ber for each endorsing municipality, endorsing county or local organiz-
ing committee (as designated by an endorsing municipality or endors-
ing county) receiving disbursements directly from the comptroller; 

(2) the amount to be disbursed; 

(3) a general explanation of the costs the disbursement re-
quest represents; 

(4) copies or specifications for any publications, printed 
materials, signage, or advertising cost included in the disbursement re-
quest; 

(5) a detailed list presented in the form prescribed by the 
comptroller of costs included in the request; 

(6) copies of the requestor's invoices, receipts, contracts, 
proof of payment if payment has been made by the requestor, and other 
documents supporting the costs included in the disbursement request; 

(7) if a requestor seeks disbursement for expenses incurred 
by another entity because of an obligation specified in the event support 
or event related service contract, copies of the invoice(s) sent by the 
entity to the requestor for the expenses, and proof of the requestor's 
payment if the payment has been made; 
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(8) for a request submitted by a local organizing commit-
tee, documentation showing the prior approval of the disbursement re-
quest by each contributing endorsing municipality and/or endorsing 
county; 

(9) a statement indicating whether any information pro-
vided to the comptroller is confidential and exempt from public 
disclosure under the Texas Public Information Act (Government Code, 
Chapter 552), including the legal citation showing the exemption 
claimed; 

(10) a copy of any financial report the requestor is required 
to submit to the site selection organization under the event support con-
tract unless a specific exemption is granted by the comptroller; and 

(11) the name and contact information of the requestor's 
officer or employee and any external designee or representative who 
may be contacted regarding the disbursement request. 

(f) Funds in the trust fund must be fully expended within two 
years of the end date of the event unless an extension is granted by the 
comptroller. After this two year period and any extension period, the 
comptroller shall return the local share of any unexpended balances in 
the trust fund to the respective endorsing municipality and/or endors-
ing county in proportion to their initial contribution, regardless of the 
source of the local share. Prior to the end of this two year period plus 
any extension granted, the comptroller may return any local share re-
maining unexpended in the trust fund upon request by an endorsing 
municipality and/or endorsing county, upon determining ineligibility 
to receive funding under this subchapter, or after the payment of all el-
igible costs is completed. 

(g) The comptroller may request supporting documentation or 
justification regarding any costs submitted for reimbursement. 

(h) The comptroller will not consider a disbursement request 
that: 

(1) is not signed by a requestor; 

(2) requests reimbursement for payments or obligations be-
longing to any entity other than a requestor as a party to an event sup-
port contract; 

(3) is submitted to the comptroller more than one year after 
the end date of the event unless the comptroller has granted an exten-
sion to the requestor; 

(4) is not supported by an event support contract; or 

(5) does not include all event costs being sought by the re-
questor for disbursement, unless the comptroller, at its sole discretion, 
determines that an exception is necessary. 

(i) Each disbursement request must be accompanied by a certi-
fication completed by each contributing endorsing municipality or en-
dorsing county. 

(1) The certification required by this subsection must be in 
the following form: Regarding the events trust fund disbursement re-
quest in the amount of $_______, for the _______ {name of event} I, 
_______ {name of authorized official}, approve of each cost submitted 
for disbursement from the trust fund. I certify that each cost is neces-
sary to fulfill obligations under the event support contract. I certify that 
the funds will not be used for the purpose of soliciting the relocation 
of a professional sports franchise located in this state; and that no costs 
sought for disbursement from the trust fund are also being reimbursed 
by another entity. I also certify that I have the authority to make this 
certification statement on behalf of the municipality or county and that 
I take responsibility for the disbursement being requested. 

(2) The certification must be signed by an official of the 
endorsing municipality or endorsing county who is authorized to bind 
the municipality or county. 

(3) An endorsing municipality or endorsing county may 
not delegate to another person or entity its obligation to approve a dis-
bursement request or sign the certification required by this subsection. 

(4) A person may certify a cost as being necessary to fulfill 
obligations under the event support contract even if the cost is an im-
plied requirement as described under §2.106(c) of this title (relating to 
Event Support Contracts). 

(j) A disbursement made from the trust fund by the comptroller 
in satisfaction of a requestor's obligation shall be satisfied proportion-
ately from the state and local share in the trust fund in the proportion 
of 6.25:1 of state funds to local share notwithstanding any agreements 
to the contrary made by a requestor. 

(k) The comptroller shall not make any disbursements for 
event costs until all reporting requirements under §2.103(a)(1) of this 
title (relating to Reporting) are satisfied. The comptroller, at its sole 
discretion, may also withhold payment for event costs pending the 
receipt of information under any other reporting requirements under 
this subsection. 

(l) If the actual number of attendees at the approved event is 
significantly lower than the pre-event estimate, as determined by the 
comptroller, the amount of the fund available for disbursement shall 
be reduced according to the attached chart. Any reduction in the fund 
under this subsection shall be done in the same proportion as the statu-
tory contribution rate between state funds and the local share (6.25:1). 
The percentage of fund reduction may be decreased based on a written 
explanation by the requestor to the comptroller, along with the actual 
attendance numbers. The requestor must submit their written explana-
tion to the comptroller with the certification required by §2.103(a)(1) 
of this title, or within 14 days of a comptroller request after the certifi-
cation under §2.103(a)(1) of this title is submitted. 
Figure: 34 TAC §2.104(l) 

§2.106. Event Support Contracts. 
(a) In considering whether to make a disbursement from the 

trust fund, the comptroller may not consider a contingency clause in 
an event support contract as relieving a requestor's obligation to pay a 
cost under the contract. 

(b) The event support contract must specify which types of 
goods, services, fixtures, equipment, facility or other property improve-
ments or temporary maintenance are required to conduct the event in 
order for the comptroller to make a disbursement for a cost. The comp-
troller will not consider for payment event support contract terms which 
are overly broad or too general in nature, such terms include: 

(1) blanket "catch-all" terms, such as "any necessary fix-
tures or improvements;" 

(2) references in terms such as "etc." or "miscellaneous" or 
"as needed" or "other;" and 

(3) terms that reference the comptroller's decision making 
authority or that reference the statute, such as "any expense allowed by 
the comptroller" or "any expense allowed by statute." 

(c) Notwithstanding subsection (b), the comptroller may con-
sider making a disbursement for a direct cost that is required by an event 
support contract in broad or general terms for the endorsing municipal-
ity or endorsing county, whether acting independently, jointly, through 
a local organizing committee, or other service provider, to provide for 
the health and safety of its citizens during the event and of the people or 
animals attending or participating in the event. The following are ex-
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amples of generally allowable health and safety costs of an approved 
event that may be required by broad or general terms: 

(1) water necessary to prevent dehydration; 

(2) security; 

(3) professional fire marshal or engineer requirements for 
event facilities and other event related property or equipment; 

(4) portable restrooms, trash receptacles, and other types of 
sanitation necessities; 

(5) shade; 

(6) lighting; 

(7) traffic planning and management; 

(8) severe weather planning and mitigation; 

(9) way-finding signage or staff; 

(10) barriers; 

(11) seating; 

(12) permits and professional or consulting services for ac-
quiring permits; 

(13) professional stand-by services, such as stand-by med-
ical services; 

(14) "Americans with Disabilities Act" (ADA) accommo-
dations and compliance; 

(15) command center expenses; 

(16) credentials; and 

(17) overtime and equipment needed for police, fire, and 
other emergency operations staff to host a safe event. 

(d) Regardless of whether a cost is covered under subsections 
(a), (b), or (c), the comptroller will consider making a disbursement 
only for direct costs resulting from a requestor: 

(1) soliciting and being awarded the approved event; 

(2) executing the event support contract; 

(3) planning for or conducting the event in accordance with 
the event support contract; or 

(4) estimating or determining the approved event's atten-
dance and economic impact. 

§2.107. Allowed and Disallowed Costs. 

(a) The following costs are supportive of the trust fund pro-
gram goals and are generally allowable: 

(1) construction, renovations, improvements, fixtures, 
temporary maintenance, and financing costs for event sites that are: 

(A) not limited or prohibited by subsection (b) of this 
section; 

(B) permissible under §2.106 of this title (relating to 
Event Support Contracts); and 

(C) within the designated market area; 

(2) fees charged by a site selection organization which must 
be paid as a prerequisite to holding an event, including hosting fees, 
sanction fees, participation fees, or bid fees; 

(3) performance bonds or insurance required for hosting 
the event; 

(4) improvements or maintenance to publicly owned real 
property impacted by the conduct of the event, such as a public road-
way, that is: 

(A) not limited or prohibited by subsection (b) of this 
section; 

(B) permissible under §2.106 of this title; and 

(C) within the designated market area; 

(5) security, safety, traffic, or public health related costs 
that are: 

(A) not limited or prohibited by subsection (b) of this 
section; 

(B) permissible under §2.106 of this title; and 

(C) within the designated market area; 

(6) water or food necessary to the health or safety of people 
or animals involved in hosting or participating in the event; 

(7) event facility costs, including: 

(A) cost to rent a facility if the requestor is required to 
provide the facility at no cost under the event support contract, or the 
cost equivalent to a rental credit if the requestor is required to provide 
the credit under the event support contract; 

(B) the purchase or rental of furnishings and equipment: 

(i) permissible under §2.106 of this title; and 

(ii) not limited or prohibited by subsection (b) of this 
section; 

(8) a requestor's staffing costs permissible under §2.106 of 
this title which include: 

(A) hourly pay or overtime earned for hours specifically 
attributable to meeting objectives in §2.106 of this title for the approved 
event; 

(B) compensation of staff hired or contracted specifi-
cally to meet objectives described in §2.106 of this title for the approved 
event; and 

(C) occur prior to or during the event, unless the staff is 
assisting with the post-event economic impact study; 

(9) a requestor's legal or professional service costs not pro-
hibited under subsection (b)(5) of this section for: 

(A) preparing a pre-event or post-event economic im-
pact study; 

(B) preparing event-related documents; 

(C) fulfilling specific obligations of the event support 
contract; or 

(D) consulting on soliciting, preparing for, or hosting 
the event; 

(10) market-area transportation and/or parking services for 
the event that are net of revenues earned from providing the transporta-
tion and/or parking; 

(11) temporary signs and banners, when required by the 
event support contract; 

(12) advertising for the event which: 

(A) occurs prior to or during the event; 
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♦ ♦ ♦ 

(B) includes the event name and date, or event name 
and location; and 

(C) are the requestor's obligations in the event support 
contract; 

(13) promotional items that: 

(A) are created specifically to advertise the event; 

(B) are distributed prior to the event to members of the 
general public from locations likely to attract out-of-state visitors to the 
event; and 

(C) meet the requirements of paragraph (12) of this sub-
section; 

(14) costs attributable to inclement weather occurring im-
mediately before, during, or immediately after an event, except costs 
of damages; 

(15) any other direct costs resulting from requirements of 
the event support contract that are not prohibited in subsection (b) of 
this section; and 

(16) other costs determined by the comptroller to meet pro-
gram objectives. 

(b) Disbursements for the following costs are prohibited, re-
gardless of their inclusion in an event support contract: 

(1) any tax listed in Texas Revised Civil Statutes, Article 
5190.14, Section 5A; 

(2) gifts of any kind, including tips, gratuities, or honoraria; 

(3) grants to any person, entity, or organization; 

(4) alcoholic beverages; 

(5) costs related to representing any entity, including a re-
questor, in front of: 

(A) the legislature for any reason; or 

(B) the comptroller for the purpose of seeking reim-
bursement from the trust fund; 

(6) expenses related to: 

(A) gaming; 

(B) raffles; 

(C) prizes, cash, gift cards, pre-paid service certificates, 
or any other award or competitive performance compensation that is 
not a trophy, ribbon, medal, or sash required to be provided by the 
event support contract; or 

(D) giveaways that do not meet the requirements of sub-
section (a)(13) of this section; 

(7) expenses for religious items or religious publications of 
any kind, regardless of the religion or type of event; 

(8) personal items and services; 

(9) entertainment, hospitality, appearance fees, or "VIP" 
expenses; 

(10) food not specifically authorized in subsection (a)(6) of 
this section; 

(11) an individual's travel expenses not specifically autho-
rized in subsection (a)(10) of this section, or that are not a component 
of a service contract under subsection (a)(9) of this section; 

(12) reimbursement of any particular expense or obligation 
that was recouped or that will be recouped from another entity or from 
revenue earned under the event support contract that is identified to 
cover the cost; 

(13) reimbursement of any cost not incurred, such as for 
lost profit or for an exchange-in-kind or product; 

(14) damages of any kind; 

(15) any amount in excess of 5.0% of the cost of any im-
provement made or fixture added to a site that is privately owned prop-
erty where the improvement or fixture is expected to derive most of its 
value in subsequent uses of the site for future events; 

(16) privately owned property not authorized under para-
graph (15) of this subsection; 

(17) costs that are not direct costs; or 

(18) any expenses which a contributing endorsing munic-
ipality or endorsing county finds are unnecessary for the planning or 
conduct of an event. 

(c) The comptroller may deny a disbursement for any event, 
cost, expense, or obligation the comptroller deems unnecessary, fiscally 
irresponsible, or not supportive of program objectives. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 5, 

2014. 
TRD-201404238 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: September 25, 2014 
Proposal publication date: March 7, 2014 
For further information, please call: (512) 475-0387 

34 TAC §2.105 
The Comptroller of Public Accounts adopts the repeal of §2.105, 
concerning events generating over $15 million in state and local 
tax revenue, without changes to the proposed text as published 
in the March 7, 2014, issue of the Texas Register (39 TexReg 
1658). The section is being repealed pursuant to Senate Bill 
1678, Section 4, 83rd Legislature, 2013, which repealed VACS, 
Article 5190.14, Section 5A, Subsections (r), (s), (t), and (u), 
which specifically dealt with advanced funding of events which 
generate over $15 million in state and local tax revenue. 

No comments were received regarding adoption of the repeal. 

This repeal is adopted pursuant to VTCS, Article 5190.14, Sec-
tion 5A(v), which allows the comptroller to adopt rules to imple-
ment the provisions of VTCS, Article 5190.14, Section 5A. 

The repeal implements Senate Bill 1678, Section 4, 83rd Legis-
lature, 2013. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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♦ ♦ ♦ 

Filed with the Office of the Secretary of State on September 5, 

2014. 
TRD-201404240 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: September 25, 2014 
Proposal publication date: March 7, 2014 
For further information, please call: (512) 475-0387 

SUBCHAPTER B. EVENTS TRUST FUND 
34 TAC §§2.200 - 2.206 
The Comptroller of Public Accounts adopts amendments to 
§2.202, concerning request to establish a trust fund, without 
changes to the proposed text as published in the March 7, 2014, 
issue of the Texas Register (39 TexReg 1658) and it will not be 
republished. The comptroller adopts amendments to §2.200, 
concerning definitions, §2.201, concerning eligibility, §2.203, 
concerning reporting, §2.204, concerning disbursements for 
event costs, §2.205, concerning allowed and disallowed costs, 
and new §2.206, concerning event support contracts, with 
changes to the proposed text as published in the March 7, 
2014, issue of the Texas Register (39 TexReg 1658) and they 
will be republished. The amendments are deemed necessary 
to implement provisions of VTCS, Article 5190.14, Section 5C, 
as amended by Senate Bill 1678, 83rd Legislature, 2013. 

Amendments to §2.201(a) provide that an event scheduled to be 
held one time each year or for a period of years under an event 
support contract may be eligible for participation in the Events 
Trust Fund program if other criteria are met. This same amend-
ment more closely conforms the eligibility criteria in the rule to 
the statute. The proposed amendments create subsection (c) 
to provide that during any 12-month period, endorsing munici-
palities and/or endorsing counties are limited to ten trust fund 
requests for an event with an incremental tax increase of less 
than $200,000, no more than three of such events may be non-
sporting events. 

A grammatical error in §2.201(a)(1) in which the phrase "events 
support contract" was erroneously used instead of the phrase 
"event support contract" has been corrected. 

Amendments to §2.202(a) add a requirement that the economic 
impact study for a particular event must include an estimate of 
the number of attendees to this event who are not residents of 
Texas. Certain information required to be included in the eco-
nomic impact study under subsection (b) is now moved to sub-
section (a). 

The agency received comments on the proposed amendments 
from The City of Fort Worth, The Honorable Annise D. Parker, 
Mayor, City of Houston, The Honorable Ed Emmett, Harris 
County Judge, Hillco Partners, and the City of El Paso. Their 
comments and the agency's responses are as follows. 

Hillco Partners commented that the proposed definition of "proof 
of payment" in paragraph (14), should be broadened to include 
other forms of proof of payment (such as copies of cancelled 
checks, wire transfer of funds, receipts, etc.) that are generally 
accepted by state agencies. 

The agency acknowledges the validity of the comment and clar-
ifies the definition of "proof of payment" in paragraph (14) to in-
clude any official document showing the transfer of funds from 
the requestor to the payee. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented that the proposed definition of "publicly owned prop-
erty" in paragraph (15) should be should be deleted and the ordi-
nary meaning of "publicly owned" under Texas law should apply. 

The agency acknowledges the validity of the comment and 
agrees that there is a common understanding of publicly owned 
property and has stricken the definition for that reason. 

The City of Fort Worth commented that in regard to the pro-
posed definition of "significantly lower" in paragraph (17), the city 
requests that the comptroller re-evaluate this definition and in-
crease the percentage to 25% or greater. 

The agency acknowledges the validity of the comment and 
changes the definition of "significantly lower" in paragraph (17) 
(which is now renumbered paragraph (16)) to accommodate the 
request to increase the percentage to 25% or greater. 

The City of Fort Worth, the City of El Paso and Hillco Partners 
commented regarding the amendment to §2.203(a). The com-
ments requested that the proposed 14 day deadline in subsec-
tion (a) for the submission of an attendance certification be ex-
tended. 

The agency acknowledges the validity of the comments and 
changes the language in the amendment to subsection (a) to 
allow for additional time. In relation to additional time being 
added to subsection (a), additional language was added to 
§2.204(k) based on administrative necessity. 

The City of Fort Worth commented that while they support the 
proposed amendment to §2.204(e)(7), they believe that the lan-
guage may conflict with subsection (h)(2) concerning cost in-
voices belonging to an entity other than a requestor. 

The agency acknowledges the validity of the comment and 
changes the language used in subsection (h)(2) to clarify that 
the comptroller intends to review only a requestor's documents 
for the requestor's payments or obligations, which would include 
an invoice received by a requestor under subsection (e)(7). 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.204(h)(5) that for major events, it 
can often be necessary to have multiple disbursement requests 
spread over several months. Additionally, the comment re-
quested that the comptroller consider a greater, but reasonable, 
number such as 3-5 requests. 

The agency responds that the submission restriction for dis-
bursement requests was proposed because inefficiencies exist 
when multiple or unplanned submissions exist for a requestor. 
The rule provides the comptroller discretion to grant an excep-
tion if the comptroller determines it is necessary. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Part-
ners commented in regard to §2.204(i) that the proposed lan-
guage goes beyond Article 5190.14, Section 5C(k), to require 
a post-event certification by every endorsing municipality and 
county whether or not they are contributing to the trust fund and 
whether or not the costs have any relevance to their jurisdiction. 
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Additionally, this could create significant issues among local ju-
risdictions and with local organizing committees. 

The agency acknowledges that the statute requires prior ap-
proval of each contributing endorsing entity and has adjusted the 
language in subsection (i). In addition, the agency responds that 
contributing and endorsing entities must keep in mind that the 
comptroller will allocate all authorized contributions it receives 
for an event fund to each endorsing entity of the event's fund 
unless the contribution is specifically pledged to or provided di-
rectly by a particular endorsing entity. Additionally, regarding 
multi-jurisdictional events, each contributing jurisdiction pays a 
part of each expense because the expenses are funded propor-
tionately to the contributions received in the fund pursuant to Ar-
ticle 5190.14, Section 5C(l). The comptroller does not review 
event related expenses for compliance with municipal or county 
laws, rules and policies for the appropriation and use of funds 
belonging to those entities. Expenses incurred for multi-juris-
dictional events should be planned for and determinations re-
garding reimbursements should be made subject to agreement 
among all of the parties. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.204(l) that the process for data col-
lection and analysis of attendees who are not residents of Texas 
will, in many cases require, significant time by qualified profes-
sional services providers hence it is unreasonable to require cer-
tified attendance numbers along with a written explanation of any 
decrease in attendance figures within 14 days after an event. Ad-
ditionally, the comment requested that the comptroller expressly 
have a 30-day period after the post-event attendance information 
is submitted to make a formal determination of the of the actual 
number of attendees at the event who are not Texas residents, 
and furnish the requestor the source for such determination (to 
the extent different from the certified figure provided by the re-
questor), along with the proposed amount of any reduction in 
funding. 

The agency acknowledges the validity of the comments regard-
ing the 14 day time period and has revised the language in sub-
section (l) to clarify when an explanation may be submitted. In re-
gard to request that the comptroller expressly have a 30-day pe-
riod after the post-event attendance information is submitted to 
make a formal determination of the actual number of attendees 
at the event who are not Texas residents, the agency responds 
that this additional language is not necessary, as the comptroller 
is not required to make such a determination, but rather the ap-
plicant is required to provide that information to the comptroller. 

The City of Fort Worth requested that in regard to §2.205(a), 
purse payouts and awards related to the equestrian events be 
specifically allowed as reimbursable costs. 

The agency responds that permitting prize payouts and awards 
as reimbursable costs is inconsistent with the purpose of the 
statute (reimbursing authorized expenditures by eligible entities) 
wherein the fund balance is available to pay actual expenditures. 
Permitting purse payouts and awards results in expenditures that 
are effectively scalable to match the maximum funds available, 
thereby encouraging higher expenses than necessary. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to §2.205(a)(7) that the proposed rules 
would delete facility operational costs from subsection (a)(7)(C). 

What is the reason for this? Additionally, will facility operational 
costs still be generally allowable? 

The agency responds that certain types of direct costs relating 
to facility operations during an event are allowable. The comp-
troller proposed the removal of the existing subsection (a)(7)(C) 
because other parts of the rules more accurately describe the 
types of facility operational costs that would be allowable or pro-
hibited. 

The City of Fort Worth requested more clarification on when, and 
if, city employee costs may be reimbursed under the proposed 
new rules. 

The agency responds that subsection (a)(8) was included to as-
sist local governments with understanding the types of employee 
costs that are considered direct costs. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to subsection (a)(13)(B) that the proposed 
rules should specify that promotional items distributed prior to 
the end of an event are generally allowable. As drafted, only 
items distributed prior to the start of an event would qualify, but 
promotional items are often distributed during an event. 

The agency responds that the purpose of proposed subsection 
(a)(13) was to accommodate bona fide promotional items in-
tended for advertising an upcoming event. Giving away items 
during an event does not seem to constitute advertising the 
event. However, the comptroller acknowledges that advertising 
the event through broadcast and published media may be 
necessary through the end date of a multi-day event and the 
comptroller has expanded the advertising permission in sub-
section (a)(12)(A) to include advertising costs through the end 
date of the event. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge, Hillco Partners and 
the City of Fort Worth all commented regarding the effective date 
of the rules. All of these comments essentially request that all 
new revisions of the rules only be applied to requests to establish 
a trust fund that are submitted to the comptroller on or after the 
date upon which the rules become effective. 

The agency acknowledges the validity of the comments and has 
deleted the phase-in provisions in §2.204(k) and §2.205(d). The 
comptroller agrees to implement the rules based on the date an 
application to participate in the trust fund is received to the extent 
that state law permits. 

The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented that §2.206 should recognize all event support con-
tracts, not only those with an endorsing municipality or endors-
ing county. Additionally, this section should be drafted to parallel 
§2.205(a) to clarify that these types of costs are generally allow-
able, whether expressly stated in or implied by an event support 
contract. 

The agency acknowledges the validity of the comment and to ad-
dress the concern that event support contracts signed by local 
organizing committees were unaccommodated, the comptroller 
has added language in subsection (c) indicating that a city or 
county may be acting through a local organizing committee or 
service provider to provide for the health and safety of its citi-
zens. The comptroller also added language to address concerns 
that the permissions expressed in this subsection for health and 
safety costs were not clearly stated. 
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The Honorable Annise D. Parker, Mayor, City of Houston, the 
Honorable Ed Emmett, Harris County Judge and Hillco Partners 
commented in regard to subsection (d) that it states that the 
comptroller may request "proof of necessity" for any cost sub-
mitted. The regulations establish a process for disbursements, 
requirements for disbursement requests, and allowable and dis-
allowable costs. They also permit the comptroller to request sup-
porting documentation for the costs submitted for disbursement. 
This requirement goes beyond that, without a clear standard. 

The agency responds that as the agency administering the 
Events Trust Fund and as the state's chief accountant, the 
comptroller has authority to request justification for any expense 
or obligation the comptroller is considering for disbursement 
from the Events Trust Fund. Furthermore, Article 5190.14, 
Section 5A(i) also provides that a local organizing committee, 
endorsing municipality, or endorsing county shall provide infor-
mation required by the comptroller to enable the comptroller to 
fulfill the comptroller's duties, which includes the processing of 
disbursement requests. However, the comptroller concurs that 
subsection (d) is redundant and has struck it from the rule. 

The adoptions are pursuant to Texas Revised Civil Statutes An-
notated Article 5190.14, Section 5C(p), which allows the comp-
troller to adopt rules to implement the provisions of VTCS, Article 
5190.14, Section 5C. 

The amendments and new section implement VTCS, Article 
5190.14, Section 5C, as amended by Senate Bill 1678, 83rd 
Legislature, 2013. 

§2.200. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Comptroller--The Comptroller of Public Accounts for 
the state of Texas. 

(2) Cost--A requestor's expenses and obligations required 
to attract, secure, and conduct an event under the event support contract 
net of revenues remitted to or due to the requestor for the same specific 
expense or obligation. 

(3) Direct cost--Any cost that is incurred only because of 
soliciting, planning for, or conducting the event. 

(4) Endorsing county--A county that contains within its 
boundaries at the time of application to the site selection organization 
a site selected by a site selection organization for one or more events. 

(5) Endorsing municipality--A municipality that contains 
within its boundaries at the time of application to the site selection 
organization a site selected by a site selection organization for one or 
more events. 

(6) Event support contract--A joinder undertaking, joinder 
agreement (as defined in Texas Civil Statutes, Article 5190.14, §1) or 
a similar contract executed by a local organizing committee, an en-
dorsing municipality or an endorsing county and a site selection or-
ganization. The term does not include a request for bid, request for 
proposal, bid response or a selection letter from a site selection organ-
ization except as those documents may be incorporated by reference 
into the event support contract. 

(7) Event--An event or a related series of events held in this 
state for which a local organizing committee, endorsing county, or en-
dorsing municipality seeks approval from a site selection organization 
to hold the event at a site in this state. The term includes any activities 
related to or associated with the event. 

(8) Highly competitive selection process--A process in 
which the requestor shall document that the site selection organization 
has historically considered sites for the event outside of Texas on a 
competitive basis and intends to do so in the future. 

(9) Local organizing committee--A nonprofit corporation 
or its successor that: 

(A) has been authorized by an endorsing municipality, 
endorsing county, or more than one endorsing municipality or county 
acting collectively to pursue an application and bid with a site selection 
organization for selection as the site of an event; or 

(B) with the authorization of an endorsing municipality, 
endorsing county, or more than one endorsing municipality or county 
acting collectively, has executed an agreement with a site selection or-
ganization regarding a bid to host an event. 

(10) Local share--The contribution to the fund made by or 
on behalf of an endorsing municipality or endorsing county. 

(11) Market area--The geographic area within which the 
comptroller determines there is a reasonable likelihood of measurable 
economic impact directly attributable to the preparation for and pre-
sentation of the event and related activities. 

(12) Nonsporting event--An event other than a sporting 
event. 

(13) Privately owned property--Any property other than 
supplies that is not publicly owned property. 

(14) Proof of payment--An official banking statement or 
other official document that reflects the transmission, transfer, or pay-
ment of funds from the requestor related to an event, which may be 
redacted of information related to transactions and balances not per-
taining to the event, and which must be redacted of all information that 
is confidential and exempt from public disclosure under the Texas Pub-
lic Information Act (Government Code, Chapter 552). 

(15) Requestor--An endorsing county, endorsing munici-
pality or local organizing committee that is requesting to participate in 
the trust fund program. The term includes one or more endorsing coun-
ties and/or one or more endorsing municipalities acting collectively or 
in conjunction with a local organizing committee. 

(16) Significantly lower--Actual attendance at an event is 
considered significantly lower than estimated attendance when the dif-
ference is 25% or greater. 

(17) Site selection organization--An entity that conducts or 
considers conducting an eligible event in this state. 

(18) Sporting event--An event whose primary purpose, as 
determined by the comptroller, is the conduct of recreational or compet-
itive athletic or physical activities, including individual, team, eques-
trian, or automotive competitions. 

(19) Travel--Includes lodging, mileage, rental car expense, 
airfare, and meals that are incurred while a person travels. 

(20) Trust fund--The Events Trust Fund. 

(21) Trust fund estimate--The comptroller's determination 
of the incremental increase in tax receipts eligible to be deposited in 
the trust fund for an eligible event. 

§2.201. Eligibility. 
(a) An event is eligible for participation in the trust fund pro-

gram only if: 

(1) a site selection organization selects a site in Texas for 
the event to be held one time or, for an event scheduled to be held each 
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year for a period of years under an event support contract, one time 
each year for the period of years, after considering, through a highly 
competitive selection process, one or more sites that are not located in 
this state; 

(2) a site selection organization selects a site in this state 
as: 

(A) the sole site for the event; or 

(B) the sole site for the event in a region composed of 
this state and one or more adjoining states; and 

(3) the event will not be held more than once a calendar 
year in Texas or an adjoining state. 

(b) No joinder agreement, joinder undertaking, event support 
contract, interlocal agreement, or any other type of agreement may re-
quire, obligate or compel the comptroller to perform any act not re-
quired by law. The comptroller is not responsible or obligated to en-
force or compel the performance of any party subject to the terms of 
any joinder agreement, joinder undertaking, event support contract, in-
terlocal agreement, or any other agreement to which an endorsing mu-
nicipality, endorsing county or local organizing committee is a party. 

(c) During any 12-month period, endorsing municipalities 
and/or endorsing counties are limited to 10 trust fund requests for 
an event with an incremental tax increase of less than $200,000, as 
determined by the comptroller. For events with an incremental tax 
increase of less than $200,000, as determined by the comptroller, no 
more than three events may be nonsporting events. 

§2.203. Reporting. 
(a) Within 45 days after the last day of the approved event, a 

requestor must provide an attendance certification signed by the person 
who signed the original letter requesting participation in the trust fund 
program under §2.202(a)(1) of this title (relating to Request to Estab-
lish a Trust Fund), or his/her successor. The certification must include: 

(1) the estimated number of attendees at the approved event 
that are not residents of Texas; 

(2) total actual attendance at the event; and 

(3) the source for such numbers. 

(b) Upon request, the requestor must provide additional infor-
mation related to the event, including hotel information, financial in-
formation, or other public information held by the requestor that the 
comptroller considers necessary to evaluate the success of the trust fund 
program, including information to assist the comptroller in conducting 
the study required in Senate Bill 1678, Section 5, 83rd Legislature, 
2013. 

(c) The comptroller may promulgate forms to collect informa-
tion required under this section. 

§2.204. Disbursements for Event Costs. 
(a) Disbursements from the trust fund shall be used to finance 

direct costs of the approved event related to: 

(1) applying or bidding for selection as the site of an event 
in this state; 

(2) the construction, improvement, or renovation of facili-
ties to the extent authorized by law that are directly attributable to ful-
filling obligations of the event support contract; 

(3) paying the principal of and interest on notes issued 
by an endorsing municipality or endorsing county under Texas Civil 
Statutes, Article 5190.14, Section 5C(g); or 

(4) preparing for and conducting an event in this state in 
accordance with the event support contract. 

(b) Disbursements from the trust fund may not be used to make 
payments to a requestor or any other entity that are not directly attrib-
utable to allowable costs described in subsection (a) of this section. 
Disbursements are subject to verification or audit prior to or after pay-
ment by the comptroller to ensure compliance with this subsection. 

(c) No later than the date of the event, the requestor shall sub-
mit to the comptroller: 

(1) a complete and fully executed copy of the event support 
contract, any amendment to the contract, and any incorporated docu-
mentation; 

(2) documentation affirming the participation of the local 
organizing committee, if one exists; and 

(3) if an endorsing municipality or endorsing county 
requests to have the local tax funds withheld from amounts that would 
otherwise be allocated to an endorsing municipality or endorsing 
county, the request must be submitted to the comptroller no later than 
the date of the event with a proposed local share withholding plan. The 
comptroller will make every effort to accommodate the proposed plan, 
but retains the authority to withhold at a different rate as necessary. 

(d) No later than 90 days after the event, endorsing municipali-
ties and endorsing counties without a proposed local funds withholding 
plan shall submit an amount up to or equal to the calculated local share. 

(e) A disbursement request letter must contain: 

(1) the Texas Taxpayer Identification Number or a comp-
troller Form AP-152 Texas Application for Payee Identification Num-
ber for each endorsing municipality, endorsing county or local organiz-
ing committee (as designated by an endorsing municipality or endors-
ing county) receiving disbursements directly from the comptroller; 

(2) the amount to be disbursed; 

(3) a general explanation of the costs the disbursement re-
quest represents; 

(4) copies or specifications for any publications, printed 
materials, signage, or advertising cost included in the disbursement re-
quest; 

(5) a detailed list presented in the form prescribed by the 
comptroller of costs included in the request; 

(6) copies of the requestor's invoices, receipts, contracts, 
proof of payment if payment has been made by the requestor, and other 
documents supporting the costs included in the disbursement request; 

(7) if a requestor seeks disbursement for expenses incurred 
by another entity because of an obligation specified in the event support 
or event related service contract, copies of the invoice(s) sent by the 
entity to the requestor for the expenses and proof of the requestor's 
payment if the payment has been made; 

(8) for a request submitted by a local organizing commit-
tee, documentation showing the prior approval of the disbursement re-
quest by each contributing endorsing municipality and/or endorsing 
county; 

(9) a statement indicating whether any information pro-
vided to the comptroller is confidential and exempt from public 
disclosure under the Texas Public Information Act (Government Code, 
Chapter 552), including the legal citation showing the exemption 
claimed; 
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(10) a copy of any financial report the requestor is required 
to submit to the site selection organization under the event support con-
tract unless a specific exemption is granted by the comptroller; and 

(11) the name and contact information of the requestor's 
officer or employee and any external designee or representative who 
may be contacted regarding the disbursement request. 

(f) Funds in the trust fund must be fully expended within one 
year of the date the first disbursement request is received by the comp-
troller unless an extension is granted by the comptroller. After this one 
year period and any extension period, the comptroller shall return the 
local share of any unexpended balances in the trust fund to the respec-
tive endorsing municipality and/or endorsing county in proportion to 
their initial contribution, regardless of the source of the local share. 
Prior to the end of this one year period plus any extension granted, the 
comptroller may return any local share remaining unexpended in the 
trust fund upon request by an endorsing municipality and/or endorsing 
county or after the payment of all costs is completed. 

(g) The comptroller may request supporting documentation or 
justification regarding any costs submitted for reimbursement. 

(h) The comptroller will not consider a disbursement request 
that: 

(1) is not signed by a requestor; 

(2) requests reimbursement for payments or obligations be-
longing to any entity other than a requestor as a party to an event sup-
port contract; 

(3) is submitted to the comptroller more than 180 days after 
the end date of the event unless the comptroller has granted an exten-
sion to the requestor; 

(4) is not supported by an event support contract; or 

(5) does not include all event costs being sought by the re-
questor for disbursement, unless the comptroller, at its sole discretion, 
determines that an exception is necessary. 

(i) Each disbursement request must be accompanied by a certi-
fication completed by each contributing endorsing municipality or en-
dorsing county. 

(1) The certification required by this subsection must be in 
the following form: Regarding the events trust fund disbursement re-
quest in the amount of $_______, for the _______{name of event} I, 
_______{name of authorized official}, approve of each cost submitted 
for disbursement from the trust fund. I certify that each cost is neces-
sary to fulfill obligations under the event support contract. I certify that 
the funds will not be used for the purpose of soliciting the relocation 
of a professional sports franchise located in this state; and that no costs 
sought for disbursement from the trust fund are also being reimbursed 
by another entity. I also certify that I have the authority to make this 
certification statement on behalf of the municipality or county and that 
I take responsibility for the disbursement being requested. 

(2) The certification must be signed by an official of the 
endorsing municipality or endorsing county who is authorized to bind 
the municipality or county. 

(3) An endorsing municipality or endorsing county may 
not delegate to another person or entity its obligation to approve a dis-
bursement request or sign the certification required by this subsection. 

(4) A person may certify a cost as being necessary to fulfill 
obligations under the event support contract even if the cost is an im-
plied requirement as described under §2.206(c) of this title (relating to 
Event Support Contracts). 

(j) A disbursement made from the trust fund by the comptroller 
in satisfaction of a requestor's obligation shall be satisfied proportion-
ately from the state and local share in the trust fund in the proportion 
of 6.25:1 of state funds to local share notwithstanding any agreements 
to the contrary made by a requestor. 

(k) No disbursements for event costs shall be made from the 
trust fund until reporting requirements under §2.203(a)(1) of this title 
(relating to Reporting) are complied with. The comptroller, at its sole 
discretion, may also withhold payment for event costs pending the re-
ceipt of information under any other reporting requirements under this 
subsection. 

(l) If the actual number of attendees at the approved event is 
significantly lower than the pre-event estimate, as determined by the 
comptroller, the amount of the fund available for disbursement shall 
be reduced according to the attached chart. Any reduction in the fund 
under this subsection shall be done in the same proportion as the statu-
tory contribution rate between state funds and the local share (6.25:1). 
The percentage of fund reduction may be decreased based on a written 
explanation by the requestor to the comptroller, along with the actual 
attendance numbers. The requestor must submit their written explana-
tion to the comptroller with the certification required by §2.203(a) of 
this title (relating to Reporting), or within 14 days of a comptroller re-
quest after the certification under §2.203(a) of this title is submitted. 
Figure: 34 TAC §2.204(l) 

§2.205. Allowed and Disallowed Costs. 
(a) The following costs are supportive of the trust fund pro-

gram goals and are generally allowable: 

(1) construction, renovations, improvements, fixtures, 
temporary maintenance, and financing costs for public event sites that 
are: 

(A) not limited or prohibited by subsection (b) of this 
section; 

(B) permissible under §2.206 of this title (relating to 
Event Support Contracts); and 

(C) within the designated market area; 

(2) fees charged by a site selection organization which must 
be paid as a prerequisite to holding an event, including hosting fees, 
sanction fees, participation fees, or bid fees; 

(3) performance bonds or insurance required for hosting 
the event; 

(4) improvements or temporary maintenance to publicly 
owned real property impacted by the conduct of the event, such as a 
public roadway that is: 

(A) not limited or prohibited by subsection (b) of this 
section; 

(B) permissible under §2.206 of this title; and 

(C) within the designated market area; 

(5) security, safety, traffic, or public health related costs 
that are: 

(A) not limited or prohibited by subsection (b) of this 
section; 

(B) permissible under §2.206; of this title; and 

(C) within the designated market area; 

(6) water or food necessary to the health or safety of people 
or animals involved in hosting or participating in the event; 
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(7) event facility costs, including: 

(A) cost to rent a facility if the requestor is required to 
provide the facility at no cost under the event support contract, or the 
cost equivalent to a rental credit if the requestor is required to provide 
the credit under the event support contract; 

(B) the purchase or rental of furnishings and equipment: 

(i) permissible under §2.206 of this title; and 

(ii) not limited or prohibited by subsection (b) of this 
section; 

(8) a requestor's staffing costs permissible under §2.206 of 
this title, which include: 

(A) hourly pay or overtime earned for hours specifically 
attributable to meeting objectives in §2.206 of this title for the approved 
event; 

(B) compensation of staff hired or contracted specifi-
cally to meet objectives described in §2.206 of this title for the approved 
event; and 

(C) occur prior to or during the event, unless the staff is 
assisting with the post-event economic impact study; 

(9) a requestor's legal or professional service costs not pro-
hibited under subsection (b)(5) of this section for: 

(A) preparing a pre-event or post-event economic im-
pact study; 

(B) preparing event-related documents; 

(C) fulfilling specific obligations of the event support 
contract; or 

(D) consulting on soliciting, preparing for, or hosting 
the event; 

(10) market-area transportation and/or parking services for 
the event that are net of revenues earned from providing the transporta-
tion and/or parking; 

(11) temporary signs and banners, when required by the 
event support contract; 

(12) advertising for the event which: 

(A) occurs prior to or during the event; 

(B) includes the event name and date, or event name 
and location; and 

(C) are the requestor's obligations in the event support 
contract; 

(13) promotional items that: 

(A) are created specifically to advertise the event; 

(B) are distributed prior to the event to members of the 
general public from locations likely to attract out-of-state visitors to the 
event; and 

(C) meet the requirements of paragraph (12) of this sub-
section; 

(14) costs attributable to inclement weather occurring im-
mediately before, during, or immediately after an event, except costs 
of damages; 

(15) any other direct costs resulting from requirements of 
the event support contract that are not prohibited in subsection (b) of 
this section; and 

(16) other costs determined by the comptroller to meet pro-
gram objectives. 

(b) Disbursements for the following costs are prohibited, re-
gardless of their inclusion in an event support contract: 

(1) any tax listed in Texas Revised Civil Statutes, Article 
5190.14, Section 5C; 

(2) gifts of any kind, including tips, gratuities, or honoraria; 

(3) grants to any person, entity or organization; 

(4) alcoholic beverages; 

(5) costs related to representing any entity, including a re-
questor, in front of: 

(A) the legislature for any reason; or 

(B) the comptroller for the purpose of seeking reim-
bursement from the trust fund; 

(6) expenses related to: 

(A) gaming; 

(B) raffles; 

(C) prizes, cash, gift cards, pre-paid service certificates, 
or any other award or competitive performance compensation that is 
not a trophy, ribbon, medal, or sash required to be provided by the 
event support contract; or 

(D) giveaways that do not meet the requirements of sub-
section (a)(13) of this section; 

(7) expenses for religious items or religious publications of 
any kind, regardless of the religion or type of event; 

(8) personal items and services; 

(9) entertainment, hospitality, appearance fees, or "VIP" 
expenses; 

(10) food not specifically authorized in subsection (a)(6) of 
this section; 

(11) an individual's travel expenses not specifically autho-
rized in subsection (a)(10) of this section, or that are not a component 
of a service contract under subsection (a)(9) of this section; 

(12) reimbursement of any particular expense or obligation 
that was recouped or that will be recouped from another entity or from 
revenue earned under the event support contract that is identified to 
cover the cost; 

(13) reimbursement of any cost not incurred, such as for 
lost profit or for an exchange-in-kind or product; 

(14) damages of any kind; 

(15) any cost or expense of or related to constructing an 
arena, stadium, or convention center; 

(16) any cost or expense related to conducting usual and 
customary maintenance of a facility; 

(17) any amount in excess of five percent of the cost of any 
improvement made or fixture added to a site that is privately owned 
property where the improvement or fixture is expected to derive most 
of its value in subsequent uses of the site for future events; 

(18) privately owned property not authorized under para-
graph (17) of this subsection; 

(19) costs that are not direct costs; or 
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♦ ♦ ♦ 

(20) any expenses which an endorsing municipality or en-
dorsing county finds are unnecessary for the planning or conduct of an 
event. 

(c) The comptroller may deny a disbursement for any event, 
cost, expense or obligation the comptroller deems unnecessary, fiscally 
irresponsible, or not supportive of program objectives. 

§2.206. Event Support Contracts. 
(a) In considering whether to make a disbursement from the 

trust fund, the comptroller may not consider a contingency clause in 
an event support contract as relieving a requestor's obligation to pay a 
cost under the contract. 

(b) The event support contract must specify which types 
of goods, services, fixtures, equipment, facility, or other property 
improvements or temporary maintenance are required to conduct the 
event in order for the comptroller to make a disbursement for a cost. 
The comptroller will not consider event support contract terms which 
are overly broad or too general in nature, such terms include: 

(1) blanket "catch-all" terms, such as "any necessary fix-
tures or improvements"; 

(2) references in terms such as "Etc." or "miscellaneous" or 
"as needed" or "other"; or 

(3) terms that reference the comptroller's decision making 
authority or that reference the statute, such as "any expense allowed by 
the comptroller" or "any expense allowed by statute". 

(c) Notwithstanding subsection (b), the comptroller may con-
sider making a disbursement for a direct cost that is required by an 
event support contract in broad or general terms for the endorsing mu-
nicipality or endorsing county, whether acting independently, jointly, 
through a local organizing committee or other service provider, to pro-
vide for the health and safety of its citizens during the event and of the 
people or animals attending or participating in the event. The follow-
ing are examples of generally allowable health and safety costs of an 
approved event that may be required by broad or general terms: 

(1) water necessary to prevent dehydration; 

(2) security; 

(3) professional fire marshal or engineer requirements for 
event facilities and other event related property or equipment; 

(4) portable restrooms, trash receptacles, and other types of 
sanitation necessities; 

(5) shade; 

(6) lighting; 

(7) traffic planning and management; 

(8) severe weather planning and mitigation; 

(9) way-finding signage or staff; 

(10) barriers; 

(11) seating; 

(12) permits and professional or consulting services for ac-
quiring permits; 

(13) professional stand-by services, such as stand-by med-
ical services; 

(14) "Americans with Disabilities Act" (ADA) accommo-
dations and compliance; 

(15) command center expenses; 

(16) credentials; and 

(17) overtime and equipment needed for police, fire, and 
other emergency operations staff to host a safe event. 

(d) Regardless of whether a cost is covered under subsection 
(a), (b) or (c) of this section, the comptroller will consider making a 
disbursement only for direct costs resulting from a requestor: 

(1) soliciting and being awarded the approved event; 

(2) executing the event support contract; 

(3) planning for or conducting the event in accordance with 
the event support contract; or 

(4) estimating or determining the approved event's atten-
dance and economic impact. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 5, 

2014. 
TRD-201404239 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: September 25, 2014 
Proposal publication date: March 7, 2014 
For further information, please call: (512) 475-0387 

CHAPTER 20. TEXAS PROCUREMENT AND 
SUPPORT SERVICES 
SUBCHAPTER B. HISTORICALLY 
UNDERUTILIZED BUSINESS PROGRAM 
34 TAC §§20.11, 20.13, 20.14, 20.16 
The Comptroller of Public Accounts adopts amendments to 
§20.11, concerning definitions; §20.13, concerning statewide 
annual HUB utilization goals; and §20.16, concerning state 
agency reporting requirements, without changes to the pro-
posed text published in the July 4, 2014, issue of the Texas 
Register (39 TexReg 5113) and they will not be republished. 
The comptroller adopts amendments to §20.14, concerning 
subcontracts, with changes to the proposed text as published in 
the July 4, 2014, issue of the Texas Register (39 TexReg 5113) 
and will be republished. These sections are being amended to 
implement provisions of House Bill 194, effective September 
1, 2013, passed by the 83rd Legislature, 2013. House Bill 194 
adds to the definition of economically disadvantaged person 
under Government Code, §2161.001(3) certain veterans with 
certain service-connected disabilities and adds a requirement 
that the comptroller adopt rules to provide goals for increas-
ing contract awards for the purchase of goods or services to 
businesses that qualify as historically underutilized businesses 
because they are owned or owned, operated, and controlled 
in whole or in part by one or more of such veterans. These 
sections are also being amended to conform the rule to Govern-
ment Code, §2161.002 regarding updates to The State of Texas 
Disparity Study and to make non-substantive, stylistic changes 
to improve clarity and general readability. 
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The agency conducted a public hearing on July 7, 2014, at 
which several oral questions and statements were received 
by the agency from individuals in attendance at the hearing. 
None of the questions or statements related to the proposed 
amendment, no suggestions were made regarding the pro-
posed amendment, and no commenter stated any position 
against adoption of the amendment. Rather, the commenters 
addressed issues and raised questions regarding the Histor-
ically Underutilized Business (HUB) Program generally and 
applicable law, including questions regarding how to apply for 
HUB certification, the legal requirements for qualification under 
House Bill 194, estimates regarding how many business may 
qualify for certification under the new law, concerns regarding 
protection against fraud in the HUB Program, a question as to 
whether or not the law passed, and questions regarding the 
differences between the federal and state programs. Thus, as 
there were no submissions or proposals made at the hearing 
pertaining to the rule amendment, there were no submissions 
or proposals pertaining to the rule amendment with which the 
agency disagrees. The commenters did not request any specific 
changes and no changes were made in response. 

The agency received a written submission from Carlos A. 
Balderas, with the Texas Department of Public Safety at the 
time of submittal, that included several comments and sugges-
tions. In his written submission, Mr. Balderas first expresses 
concern that use of the phrase "or human being who is not 
a U.S. citizen" may have long term security ramifications and 
suggests rewording the language. The agency disagrees with 
the comment and no change was made. Mr. Balderas generally 
references, but does not specifically identify any security rami-
fications. The agency is unaware of any security ramifications 
and, to the extent any might arise, they would not be cured by 
a change in the proposed language. The proposed amendment 
implements House Bill 194 without expanding or going beyond 
its parameters. 

In his written submission, Mr. Balderas then asks to what dis-
abilities House Bill 194 refers and asks the difference between 
owned and owned, operated, and controlled. House Bill 194 in-
corporates into the HUB Program certain disabled veterans as 
defined by federal law. Disabilities encompassed thereby are 
subject to determination pursuant to federal law, rules, and regu-
lations. Government Code, §2161.001(2) provides a definition of 
"historically underutilized business" that includes requirements 
of ownership or ownership, operation, and control based on en-
tity structure. Mr. Balderas did not request any specific changes 
regarding these issues and no changes were made in response. 

In his written submission, Mr. Balderas then asks whether a dis-
parity study was conducted for disabled veterans in Texas and 
why veterans' goals are included with the current HUB goals. 
He suggests separating the HUB goals based on the current 
disparity study from the disabled veterans' goals. The comp-
troller did not conduct a disparity study for disabled veterans in 
the State of Texas, as disabled veterans were not eligible for 
HUB certification in 2009, when the study was done. House 
Bill 194 did not create a new HUB Program, but rather incorpo-
rated certain veterans with certain service-connected disabilities 
into the definition of economically disadvantaged persons un-
der the existing HUB Program. Pursuant to Government Code, 
§2161.001(d), the existing goals have been revised to incor-
porate goals regarding disabled veterans without reducing the 
goals established based on the disparity study relating to other 
economically disadvantaged groups. The agency disagrees with 
the comment and no changes were made in response. 

In his written submission, Mr. Balderas also states that changes 
in wording to §20.14 appears to mandate the use of "the HSP 
Opportunity Notification Form" and expresses concern regard-
ing the effort involved in notifying individuals regarding HUB no-
tification methods. The agency disagrees with the comment and 
no changes were made in response. The rule language at issue 
refers, by its express terms, only to documenting compliance. 

Lastly, Mr. Balderas submitted proposed revisions to §20.14, 
to move §20.14(d)(1)(C) to §20.14(d)(1)(D) and to add ad-
ditional language to §20.14(d)(2), the latter seemingly to 
emphasize that only certified HUBs may satisfy the subcon-
tracting requirements of §20.14(d)(1)(D). It would appear 
that the first proposed revision is intended to ensure that 
the requirements of §20.14(d)(1)(C) are subject to the same 
requirements as §20.14(d)(1)(D)(i). The agency agrees that 
the requirements of §20.14(d)(1)(C) are subject to the same 
requirements as §20.14(d)(1)(D)(i) and has incorporated revi-
sions to §20.14(d)(1)(C) accordingly. With regard to the second 
suggested revision, the agency disagrees and no changes were 
made in response. The apparent concern is addressed by the 
language in §20.14(d)(1)(C) and §20.14(d)(1)(D), including use 
of the term "HUB," included in defined terms under §20.11. 

These amendments are adopted under Government Code, 
§2161.0012 and §2161.002, which authorize the comptroller to 
adopt rules to administer the provisions of Government Code, 
Chapter 2161, and require the comptroller to adopt rules to 
provide goals for increasing contract awards for the purchase 
of goods or services to businesses that qualify as historically 
underutilized businesses because they are owned or owned, 
operated, and controlled in whole or in part by certain veterans 
with certain service-connected disabilities. 

These amendments implement Government Code, Chapter 
2161. 

§20.14. Subcontracts. 

(a) Analyzing potential contracts of $100,000 or more. In ac-
cordance with Government Code, Chapter 2161, Subchapter F, each 
state agency that considers entering into a contract with an expected 
value of $100,000 or more over the life of the contract (including any 
renewals) shall, before the agency solicits bids, proposals, offers, or 
other applicable expressions of interest, determine whether subcon-
tracting opportunities are probable under the contract. 

(1) State agencies shall use the following steps to deter-
mine if subcontracting opportunities are probable under the contract: 

(A) examining the scope of work to be performed under 
the proposed contract and determining if it is likely that some of the 
work may be performed by a subcontractor; 

(B) research the Centralized Master Bidders List, the 
HUB Directory, the Internet, and other directories, identified by the 
comptroller, for HUBs that may be available to perform the contract 
work; and 

(C) an agency may determine that subcontracting is 
probable for only a subset of the work expected to be performed or 
the funds to be expended under the contract. If an agency determines 
that subcontracting is probable on only a portion of a contract, it shall 
document its reasons in writing for the procurement file. 

(2) In addition, determination of subcontracting opportuni-
ties may include, but is not limited to, the following: 
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(A) contacting other state and local agencies and insti-
tutions of higher education to obtain information regarding similar con-
tracting and subcontracting opportunities; and 

(B) reviewing the history of similar agency purchasing 
transactions. 

(b) Receipt of HUB subcontracting plans. 

(1) If, through the analysis in subsection (a) of this section, 
an agency determines that subcontracting opportunities are probable, 
then its invitation for bids, request for proposals or other purchase so-
licitation documents shall state that probability and require a HUB sub-
contracting plan. A bid, proposal, offer, or other expression of interest 
to such a solicitation must include a completed HUB subcontracting 
plan to be considered responsive. 

(2) The HUB subcontracting plan shall be submitted with 
the respondent's response on or before the due date for responses, ex-
cept for construction contracts involving alternative delivery methods. 
For construction contracts involving alternative delivery methods, the 
HUB subcontracting plan may be submitted up to 24 hours following 
the date/time that responses are due provided that responses are not 
opened until the HUB subcontracting plan is received. 

(3) Responses that do not include a completed HUB 
subcontracting plan in accordance with this subsection shall be 
rejected due to material failure to comply with Government Code, 
§2161.252(b). 

(4) If a properly submitted HUB subcontracting plan con-
tains minor deficiencies (e.g., failure to sign or date the plan, failure to 
submit already-existing evidence that three HUBs were contacted), the 
agency may contact the respondent for clarification to the plan if it con-
tains sufficient evidence that the respondent developed and submitted 
the plan in good faith. 

(c) Requirements of a HUB subcontracting plan. 

(1) A state agency shall require a respondent to state 
whether it is a certified HUB. A state agency shall also require a 
respondent to state overall subcontracting and overall certified HUB 
subcontracting to be provided in the contract. Respondents shall 
follow procedures in paragraph (2)(A) - (D) of this subsection when 
developing the HUB subcontracting plan. 

(2) The HUB subcontracting plan shall include the 
agency's HUB goals for its HUB business plan, and shall consist of 
completed forms prescribed by the comptroller and shall include the 
following: 

(A) certification that respondent has made a good faith 
effort to meet the requirements of this section; 

(B) identification of the subcontractors that will be used 
during the course of the contract; 

(C) the expected percentage of work to be subcon-
tracted; and 

(D) the approximate dollar value of that percentage of 
work. 

(3) The successful respondent shall provide all additional 
documentation required by the agency to demonstrate compliance with 
good faith effort requirements prior to contract award. If the success-
ful respondent fails to provide supporting documentation (phone logs, 
fax transmittals, electronic mail, etc.) within the timeframe specified 
by the agency to demonstrate compliance with this subsection prior to 
contract award, that respondent's bid/proposal shall be rejected for ma-
terial failure to comply with advertised specifications and state law. 

(d) Establishing good faith effort by respondent. 

(1) Any person submitting a bid, proposal, offer or other 
applicable expression of interest in obtaining a contract with the state 
shall submit a completed HUB subcontracting plan demonstrating ev-
idence of good faith effort in developing that plan. Good faith effort 
shall be shown through utilization of all methods specified below, and 
in full conformance with all directions for demonstration and submis-
sion specified in the HUB subcontracting plan forms prescribed by the 
comptroller. 

(A) Divide the contract work into reasonable lots or 
portions to the extent consistent with prudent industry practices. 

(B) Provide written justification of the selection process 
if the selected subcontractor is not a HUB. 

(C) Provide documentation of meeting one or more of 
the following requirements: 

(i) notify trade organizations or development cen-
ters that serve members of groups identified in §20.11(19)(C) of this 
title (relating to Definitions) according to methods established by the 
comptroller to assist in identifying HUBs by disseminating subcon-
tracting opportunities to their membership/participants. The notice 
shall, in all instances, include the scope of work, information regarding 
location to review plans and specifications, information about bonding 
and insurance requirements, and identify a contact person. Respondent 
must provide notice to organizations or development centers no less 
than seven (7) working days prior to submission of the response unless 
circumstances require a different time period, which is determined by 
the agency and documented in the contract file. The respondent must 
document compliance with this subsection on the forms prescribed by 
the comptroller in the manner directed on such forms; 

(ii) submit documentation that 100% of all available 
subcontracting opportunities will be performed by one or more HUBs; 
or 

(iii) submit documentation that one or more HUB 
subcontractors will be utilized and that the total value of those subcon-
tracts will meet or exceed the statewide goal for the appropriate contract 
category found in §20.13(b) of this title (relating to Statewide Annual 
HUB Utilization Goals), or the agency-specific goal for the contract-
ing category established by the procuring agency, whichever is higher. 
When utilizing this demonstration method, HUB subcontractors with 
which the respondent has existing contracts that have been in place for 
more than five years can not be claimed for purposes of demonstrating 
that the applicable goal has been met or exceeded. 

(D) Provide documentation of meeting one or more of 
the following requirements: 

(i) notify at least three (3) HUB businesses of the 
subcontracting opportunities that the respondent intends to subcontract. 
The respondent shall provide the notice described in this section to 
three or more HUBs per each subcontracting opportunity that provide 
the type of work required for each subcontracting opportunity identi-
fied in the contract specifications or any other subcontracting opportu-
nity the respondent cannot complete with its own equipment, supplies, 
materials, and/or employees. The notification shall be in writing, and 
the respondent must document the HUBs contacted on the forms pre-
scribed by the comptroller. The notice shall, in all instances, include the 
scope of the work, information regarding the location to review plans 
and specifications, information about bonding and insurance require-
ments, and identify a contact person. The notice shall be provided to 
potential HUB subcontractors at least seven (7) working days prior to 
submission of the respondent's response, unless circumstances require 

39 TexReg 7604 September 19, 2014 Texas Register 



a different time period, which is determined by the agency and docu-
mented in the contract file; 

(ii) submit documentation that 100% of all available 
subcontracting opportunities will be performed by one or more HUBs; 
or 

(iii) submit documentation that one or more HUB 
subcontractors will be utilized and that the total value of those subcon-
tracts will meet or exceed the statewide goal for the appropriate con-
tract category found in §20.13(b) of this title, or the agency-specific 
goal for the contracting category established by the procuring agency, 
whichever is higher. When utilizing this demonstration method, HUB 
subcontractors with which the respondent has existing contracts that 
have been in place for more than five years can not be claimed for 
purposes of demonstrating that the applicable goal has been met or ex-
ceeded. 

(2) The respondent shall use the comptroller's Centralized 
Master Bidders List, the HUB Directory, Internet resources, and/or 
other directories as identified by the comptroller or the agency when 
searching for HUB subcontractors. Respondents may utilize the ser-
vices of minority, women, and community organizations contractor 
groups, local, state, and federal business assistance offices, and other 
organizations that provide assistance in identifying qualified applicants 
for the HUB program who are able to provide all or select elements of 
the HUB subcontracting plan. 

(3) In making a determination if a good faith effort has been 
made in the development of the required HUB subcontracting plan, a 
state agency may require the respondent to submit supporting docu-
mentation explaining how the respondent has made a good faith effort 
according to each criterion listed in subsection (c)(2)(A) - (D) of this 
section. The documentation shall include at least the following: 

(A) how the respondent divided the contract work into 
reasonable lots or portions consistent with prudent industry practices; 

(B) how the respondent's notices contain adequate in-
formation about bonding, insurance, the availability of plans, the speci-
fications, scope of work, required qualifications and other requirements 
of the contract allowing reasonable time for HUBs to participate effec-
tively; 

(C) how the respondent negotiated in good faith with 
qualified HUBs, not rejecting qualified HUBs who were also the best 
value responsive bidder; 

(D) how the respondent provided notice to trade orga-
nizations or development centers to assist in identifying HUBs by dis-
seminating subcontracting opportunities to their membership/partici-
pants; 

(E) for contracts subject to paragraph (1)(D)(ii) of this 
subsection, which HUBs were contracted to perform the subcontracting 
services for each subcontracting opportunity; and 

(F) for contracts subject to paragraph (1)(D)(iii) of this 
subsection, which contractor(s) were utilized to perform the subcon-
tracting opportunities, and the relevant dates for the respondent's con-
tractual agreements with the contractor(s). 

(4) A respondent's participation in a Mentor-Protégé Pro-
gram under Government Code, §2161.065, and the submission of a 
protégé as a subcontractor in the HUB subcontracting plan constitutes 
a good faith effort for the particular area to be subcontracted with the 
protégé. When submitted, state agencies may accept a Mentor-Protégé 
Agreement that has been entered into by the respondent (mentor) and 
a certified HUB (protégé). The agency shall consider the following in 
determining the respondent's good faith effort: 

(A) if the respondent has entered into a fully executed 
Mentor-Protégé Agreement that has been registered with the comptrol-
ler prior to submitting the plan, and 

(B) if the respondent's HUB subcontracting plan iden-
tifies the areas of subcontracting that will be performed by the protégé. 

(5) If the respondent is able to fulfill all of the potential sub-
contracting opportunities identified with its own equipment, supplies, 
materials and/or employees, respondent must sign an affidavit and pro-
vide a statement explaining how the respondent intends to fulfill each 
subcontracting opportunity. The respondent must agree to provide the 
following if requested by the agency: 

(A) evidence of existing staffing to meet contract objec-
tives; 

(B) monthly payroll records showing company staff 
fully engaged in the contract; 

(C) on site reviews of company headquarters or work 
site where services are to be performed; and 

(D) documentation proving employment of qualified 
personnel holding the necessary licenses and certificates required to 
perform the work. 

(e) Reviewing the HUB subcontracting plan. The HUB 
subcontracting plan shall be reviewed and evaluated prior to contract 
award and, if accepted, shall become a provision of the agency's 
contract. Revisions necessary to clarify and enhance information 
submitted in the original HUB subcontracting plan may be made in 
an effort to determine good faith effort. State agencies shall review 
the documentation submitted by the respondent to determine if a good 
faith effort has been made in accordance with this section. If the 
agency determines that a submitted HUB subcontracting plan was not 
developed in good faith, the agency shall treat that determination as 
a material failure to comply with advertised specifications, and the 
subject response (bid, proposal, offer, or other applicable expression of 
interest) shall be rejected. The reasons for rejection shall be recorded 
in the procurement file. 

(f) Maintaining records. 

(1) Prime contractors shall maintain business records doc-
umenting compliance with the HUB subcontracting plan and shall sub-
mit a compliance report to the contracting agency monthly, in the for-
mat required by the comptroller. The compliance report submission 
shall be required as a condition for payment. 

(2) During the term of the contract, the state agency shall 
monitor the HUB subcontracting plan monthly to determine if the value 
of the subcontracts to HUBs meets or exceeds the HUB subcontract-
ing provisions specified in the contract. Accordingly, state agencies 
shall audit and require a prime contractor to report to the agency the 
identity and the amount paid to its subcontractors in accordance with 
§20.16(b) of this title (relating to State Agency Reporting Require-
ments). If the prime contractor is meeting or exceeding the provisions, 
the state agency shall maintain documentation of the prime contrac-
tor's efforts in the contract file. If the prime contractor fails to meet 
the HUB subcontracting provisions specified in the contract, the state 
agency shall notify the prime contractor of any deficiencies. The state 
agency shall give the prime contractor an opportunity to submit docu-
mentation and explain to the state agency why the failure to fulfill the 
HUB subcontracting plan should not be attributed to a lack of good 
faith effort by the prime contractor. 

(g) Monitoring HUB subcontracting plan during the contract. 
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(1) If the selected respondent decides to subcontract any 
part of the contract in a manner that is not consistent with its HUB sub-
contracting plan, the selected respondent must comply with provisions 
of this section and submit a revised HUB subcontracting plan before 
subcontracting any of the work under the contract. If the selected re-
spondent subcontracts any of the work without prior authorization and 
without complying with this section, the selected respondent is deemed 
to have breached the contract and is subject to any remedial actions pro-
vided by Government Code, Chapter 2161, other applicable state law 
and this section. Agencies shall report nonperformance relative to its 
contracts to the comptroller in accordance §20.108 of this title (relating 
to Vendor Performance Tracking System). 

(2) If at any time during the term of the contract, the se-
lected respondent desires to make changes to the approved HUB sub-
contracting plan, proposed changes must be received for prior review 
and approval by the state agency before changes will be effective un-
der the contract. The selected respondent must comply with provisions 
of this section, relating to developing and submitting a subcontracting 
plan for substitution of work or of a subcontractor, prior to any alter-
natives being approved under the HUB subcontracting plan. The state 
agency shall approve changes by amending the contract or by another 
form of written agency approval. The reasons for amendments or other 
written approval shall be recorded in the procurement file. 

(3) If a state agency expands the original scope of work 
through a change order or contract amendment, including a contract 
renewal that expands the scope of work, the state agency shall de-
termine if the additional scope of work contains additional probable 
subcontracting opportunities not identified in the initial solicitation. If 
the agency determines probable subcontracting opportunities exist, the 
agency will require the selected respondent to submit a HUB subcon-
tracting plan/revised HUB subcontracting plan for the additional prob-
able subcontracting opportunities. 

(4) To determine if the prime contractor is complying with 
the HUB subcontracting plan, the agency may consider the following: 

(A) whether the prime contractor gave timely notice to 
the subcontractor regarding the time and place of the subcontracted 
work; 

(B) whether the prime contractor facilitated access to 
the resources needed to complete the work; and 

(C) whether the prime contractor complied with the ap-
proved HUB subcontracting plan. 

(5) If a determination is made that the prime contractor 
failed to implement the HUB subcontracting plan in good faith, the 
agency, in addition to any other remedies, may report nonperformance 
to the comptroller in accordance with §20.105 of this title (relating to 
Debarment) and §20.106 of this title (relating to Procedures for Inves-
tigations and Debarment). In addition, if the prime contractor failed to 
implement the HUB subcontracting plan in good faith, the agency may 
revoke the contract for breach of contract and make a claim against the 
prime contractor. 

(6) State agencies shall review their procurement proce-
dures to ensure compliance with this section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on September 2, 

2014. 
TRD-201404189 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: September 22, 2014 
Proposal publication date: July 4, 2014 
For further information, please call: (512) 475-0387 
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Adopted Rule Reviews 
Texas Appraiser Licensing and Certification Board 

Title 22, Part 8 

In accordance with Texas Government Code §2001.039, the Texas Ap-
praiser Licensing and Certification Board (TALCB) has concluded its 
review of Texas Administrative Code (TAC), Title 22, Part 8, Chapter 
153, Rules Relating to Provisions of the Texas Appraiser Licensing and 
Certification Act. The notice of proposed rule review was published in 
the March 14, 2014, issue of the Texas Register (39 TexReg 1939). 

TALCB has determined that the reasoned justification for adopting 22 
TAC Chapter 153 continues to exist. Furthermore, the review process 
may indicate that a specific rule needs to be amended to further refine 
or better reflect current TALCB procedures and policy considerations, 

or that rules be combined or reduced for simplification and clarity. Ac-
cordingly, TALCB adopts 22 TAC Chapter 153 as proposed in the May 
30, 2014, issue of the Texas Register (39 TexReg 4083) and published 
under the Adopted Rules section of the August 29, 2014, issue of the 
Texas Register (39 TexReg 6857). 

No comments were received regarding TALCB's notice of review. This 
notice concludes TALCB's review of 22 TAC Chapter 153. 
TRD-201404272 
Kristen Worman 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Filed: September 8, 2014 
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Cancer      
Texas 
Request for Applications (RFA) R-15-REI-2 

Recruitment of Established Investigators 

The Cancer Prevention and Research Institute of Texas (CPRIT) 
seeks applications from eligible organizations for the Recruitment 
of Established Investigators. The aim of this award mechanism is 
to bolster cancer research in Texas by providing financial support to 
attract world class research scientists with distinguished professional 
careers to Texas universities and cancer research institutes to establish 
research programs that add research talent to the State. This award 
will support established academic leaders whose body of work has 
made an outstanding contribution to cancer research. Awards are 
intended to provide institutions with a competitive edge in recruiting 
the world's best talent in cancer research, thereby advancing cancer 
research efforts and promoting economic development in the State of 
Texas. The recruitment of outstanding scientists will greatly enhance 
programs of scientific excellence in cancer research and will position 
Texas as a leader in the fight against cancer. Applications may address 
any research topic related to cancer biology, causation, prevention, 
detection or screening, or treatment. 

The maximum amount that may be requested by applicant institutions 
is $6 million (total costs) for a 5-year period. 

Applications will be accepted beginning at 7:00 a.m. Central Time 
on Tuesday, September 2, 2014, through 3:00 p.m. Central Time 
on Monday, August 31, 2015. Applications will be reviewed and 
approved continuously throughout Fiscal Year 2015. Only ap-
plications submitted via the CPRIT Application Receipt System 
(www.CPRITGrants.org) portal will be considered eligible for evalua-
tion. A detailed Request for Applications (RFA) is available online at 
www.cprit.state.tx.us. 
TRD-201404233 
Heidi McConnell 
Chief Operating Officer 
Cancer Prevention and Research Institute of Texas 
Filed: September 4, 2014 

Prevention and Research Institute of

Request for Applications (RFA) R-15-RFT-2 

Recruitment of First-Time Tenure-Track Faculty Members 

The Cancer Prevention and Research Institute of Texas (CPRIT) 
seeks applications from eligible organizations for the Recruitment of 
First-Time Tenure-Track Faculty Members. The aim of this award 
mechanism is to bolster cancer research in Texas by providing financial 
support to attract very promising investigators who are pursuing their 
first faculty appointment at the level of assistant professor (first-time, 
tenure-track faculty members). These individuals must have demon-
strated academic excellence, innovation during predoctoral and/or 
postdoctoral research training, commitment to pursuing cancer re-
search, and exceptional potential for achieving future impact in basic, 
translational, population-based, or clinical research. Awards are 

intended to provide institutions with a competitive edge in recruiting 
the world's best talent in cancer research, thereby advancing cancer 
research efforts and promoting economic development in the State of 
Texas. The recruitment of outstanding scientists will greatly enhance 
programs of scientific excellence in cancer research and will position 
Texas as a leader in the fight against cancer. Applications may address 
any research topic related to cancer biology, causation, prevention, 
detection or screening, or treatment. 

The maximum amount that may be requested by applicant institutions 
is $2,000,000 (total costs) for a 4-year period. 

Applications will be accepted beginning at 7:00 a.m. Central Time 
on Tuesday, September 2, 2014, through 3:00 p.m. Central Time 
on Monday, August 31, 2015. Applications will be reviewed and 
approved continuously throughout Fiscal Year 2015. Only ap-
plications submitted via the CPRIT Application Receipt System 
(www.CPRITGrants.org) portal will be considered eligible for evalua-
tion. A detailed Request for Applications (RFA) is available online at 
www.cprit.state.tx.us. 
TRD-201404234 
Heidi McConnell 
Chief Operating Officer 
Cancer Prevention and Research Institute of Texas 
Filed: September 4, 2014 

Request for Applications (RFA) R-15-RRS-2 

Recruitment of Rising Stars 

The Cancer Prevention and Research Institute of Texas (CPRIT) seeks 
applications from eligible organizations for the Recruitment of Rising 
Stars. The aim of this award mechanism is to bolster cancer research 
in Texas by providing financial support to attract individuals whose 
work has outstanding merit, who show a marked capacity for self-di-
rection, and who demonstrate the promise for continued and enhanced 
contributions to the field of cancer research ("Rising Stars"). Awards 
are intended to provide institutions with a competitive edge in recruit-
ing the world's best talent in cancer research, thereby advancing cancer 
research efforts and promoting economic development in the State of 
Texas. The recruitment of outstanding scientists will greatly enhance 
programs of scientific excellence in cancer research and will position 
Texas as a leader in the fight against cancer. Applications may address 
any research topic related to cancer biology, causation, prevention, de-
tection or screening, or treatment. 

The maximum amount that may be requested by applicant institutions 
is $4,000,000 (total costs) over a 5-year period. 

Applications will be accepted beginning at 7:00 a.m. Central Time 
on Tuesday, September 2, 2014, through 3:00 p.m. Central Time 
on Monday, August 31, 2015. Applications will be reviewed and 
approved continuously throughout Fiscal Year 2015. Only ap-
plications submitted via the CPRIT Application Receipt System 
(www.CPRITGrants.org) portal will be considered eligible for evalua-
tion. A detailed Request for Applications (RFA) is available online at 
www.cprit.state.tx.us. 
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TRD-201404235 
Heidi McConnell 
Chief Operating Officer 
Cancer Prevention and Research Institute of Texas 
Filed: September 4, 2014 

♦ ♦ ♦ 
Comptroller of Public Accounts 
Local Sales Tax Rate Changes Effective October 1, 2014 
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[graphic] 
TRD-201404316 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Filed: September 9, 2014 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§303.003 and §303.009, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 09/15/14 - 09/21/14 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 09/15/14 - 09/21/14 is 18% for Commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
TRD-201404319 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: September 9, 2014 

Texas Education Agency 
Correction of Error 
The Texas Education Agency (TEA) adopted amendments, repeals and 
new sections in 19 TAC Chapter 100, Subchapter AA, Commissioner's 
Rules Concerning Open-Enrollment Charter Schools, in the September 
12, 2014, issue of the Texas Register (39 TexReg 7295). 

Due to error by the Texas Education Agency, the hyphenated word 
"non-profit" appeared in the text of §100.1001(14)(B) and (E) on page 
7318. The word should be spelled "nonprofit" for consistency through-
out the subchapter. 
TRD-201404320 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ, agency or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later 
than the 30th day before the date on which the public comment pe-
riod closes, which in this case is October 20, 2014. TWC, §7.075 
also requires that the commission promptly consider any written com-
ments received and that the commission may withdraw or withhold 
approval of an AO if a comment discloses facts or considerations that 
indicate that consent is inappropriate, improper, inadequate, or incon-

sistent with the requirements of the statutes and rules within the com-
mission's jurisdiction or the commission's orders and permits issued in 
accordance with the commission's regulatory authority. Additional no-
tice of changes to a proposed AO is not required to be published if those 
changes are made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on October 20, 2014. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the com-
ment procedure at the listed phone numbers; however, TWC, §7.075 
provides that comments on the AOs shall be submitted to the commis-
sion in writing. 

(1) COMPANY: 701 SPEEDY CORPORATION dba ANB FOOD 
MART; DOCKET NUMBER: 2014-0754-PST-E; IDENTIFIER: 
RN101675759; LOCATION: Navasota, Grimes County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing 
to provide corrosion protection for the underground storage tank (UST) 
system; and 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the USTs for releases at a frequency of at least 
once every month; PENALTY: $8,063; ENFORCEMENT COOR-
DINATOR: Tiffany Maurer, (512) 239-2696; REGIONAL OFFICE: 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 

(2) COMPANY: Angelina County Water Control Improvement 
District 4; DOCKET NUMBER: 2013-0842-WQ-E; IDENTIFIER: 
RN102952223; LOCATION: Diboll, Angelina County; TYPE OF FA-
CILITY: collection system; RULES VIOLATED: 30 TAC §217.63(b), 
by failing to ensure that the lift stations include an audiovisual alarm 
system; TWC, §26.039(b), by failing to timely notify the commission 
of a discharge 24 hours after becoming aware of the discharge; TWC, 
§26.121(a)(1), by failing to prevent the discharge of sewage from 
the collection system into and adjacent to any water in the state; 
PENALTY: $4,200; ENFORCEMENT COORDINATOR: Cheryl 
Thompson, (817) 588-5886; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(3) COMPANY: Athens Twin Ventures, Incorporated dba Twin 
Stop 4; DOCKET NUMBER: 2014-0820-PST-E; IDENTIFIER: 
RN101763852; LOCATION: Athens, Henderson County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases at 
a frequency of at least once every month; PENALTY: $8,250; EN-
FORCEMENT COORDINATOR: Allyson Plantz, (512) 239-4593; 
REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 

(4) COMPANY: Cameron Road Enterprises, Incorporated dba Primos 
Food Mart; DOCKET NUMBER: 2014-0880-PST-E; IDENTIFIER: 
RN101494268; LOCATION: Austin, Travis County; TYPE OF FA-
CILITY: convenience store with retail sales of gasoline; RULES VIO-
LATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by fail-
ing to monitor the underground storage tanks for releases at a frequency 
of at least once every month; PENALTY: $2,438; ENFORCEMENT 
COORDINATOR: John Duncan, (512) 239-2720; REGIONAL OF-
FICE: 12100 Park 35 Circle, Building A, Austin, Texas 78753, (512) 
339-2929. 
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(5) COMPANY: City of Breckenridge; DOCKET NUMBER: 
2014-0874-MWD-E; IDENTIFIER: RN102844917; LOCATION: 
Breckenridge, Stephens County; TYPE OF FACILITY: wastewater 
treatment plant; RULES VIOLATED: TWC, §26.121(a)(1), 30 TAC 
§305.125(1), and Texas Pollutant Discharge Elimination System 
Permit Number WQ0010040001, Effluent Limitations and Monitoring 
Requirements Number 1, by failing to comply with permitted effluent 
limits; PENALTY: $1,750; ENFORCEMENT COORDINATOR: 
Gregory Zychowski, (512) 239-3158; REGIONAL OFFICE: 1977 
Industrial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 

(6) COMPANY: City of Morgan's Point; DOCKET NUMBER: 
2014-0718-MWD-E; IDENTIFIER: RN102075801; LOCATION: 
Morgan's Point, Harris County; TYPE OF FACILITY: wastewater 
treatment facility; RULES VIOLATED: TWC, §26.121(a)(1), 30 
TAC §305.125(1), and Texas Pollutant Discharge Elimination System 
Permit Number WQ0010779001, Effluent Limitations and Monitoring 
Requirements Number 1, by failing to comply with permitted effluent 
limitations; PENALTY: $3,250; ENFORCEMENT COORDINATOR: 
Katelyn Samples, (512) 239-4728; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(7) COMPANY: City of Roscoe; DOCKET NUMBER: 2014-0821-
PWS-E; IDENTIFIER: RN101430924; LOCATION: Roscoe, Nolan 
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.46(l), by failing to flush all dead-end mains 
at monthly intervals; 30 TAC §290.42(l), by failing to compile and 
maintain a thorough and up-to-date plant operations manual for oper-
ator review and reference; 30 TAC §290.46(s)(2)(C)(i), by failing to 
properly verify the accuracy of the manual disinfectant residual ana-
lyzer at least once every 90 days using chlorine solutions of known 
concentrations; and 30 TAC §290.46(e)(4)(B), by failing to employ an 
operator with a Class C or higher groundwater license at a groundwa-
ter system serving more than 250 connections, but no more than 1,000 
connections; PENALTY: $300; ENFORCEMENT COORDINATOR: 
Michaelle Garza, (210) 403-4076; REGIONAL OFFICE: 1977 Indus-
trial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 

(8) COMPANY: El Paso Water Utilities Public Service Board; 
DOCKET NUMBER: 2014-0392-MLM-E; IDENTIFIER: 
RN103778882; LOCATION: El Paso, El Paso County; TYPE OF 
FACILITY: public water supply; RULES VIOLATED: 30 TAC 
§305.42(a) and §290.42(i), and TWC, §26.121(a), by failing to 
obtain authorization from the commission prior to any discharge 
of wastewater; 30 TAC §290.42(e)(4)(A), by failing to provide a 
full-face self-contained breathing apparatus or supplied air respirator 
that meets Occupational Safety and Health Administration standards 
for construction and operation that is readily accessible outside the 
chlorination room and provide a small bottle of fresh ammonia 
solution for testing for chlorine leakage that is readily accessible 
outside the chlorinator room and immediately available to the 
operator in the event of an emergency; and 30 TAC §290.46(f)(2) and 
(3)(E)(iv), by failing to make water works operation and maintenance 
records available for review by commission personnel during the 
investigation; PENALTY: $3,202; Supplemental Environmental 
Project offset amount of $2,562 applied to Trans-Pecos Water and 
Land Trust; ENFORCEMENT COORDINATOR: Epifanio Villarreal, 
(361) 825-3425; REGIONAL OFFICE: 401 East Franklin Avenue, 
Suite 560 El Paso, Texas 79901-1206, (915) 834-4949. 

(9) COMPANY: Ezequiel Romeo Perez dba RP Recycling; DOCKET 
NUMBER: 2014-0756-WQ-E; IDENTIFIER: RN106209141; LOCA-
TION: Lyford, Willacy County; TYPE OF FACILITY: scrap and waste 
metal recycling; RULES VIOLATED: 30 TAC §281.25(a)(4) and 40 
Code of Federal Regulations §122.26(c), by failing to obtain authoriza-
tion to discharge storm water associated with industrial activities under 

Texas Pollutant Discharge Elimination System Multi-Sector General 
Permit Number TXR050000; PENALTY: $2,500; ENFORCEMENT 
COORDINATOR: Alejandro Laje, (512) 239-2547; REGIONAL 
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, 
(956) 425-6010. 

(10) COMPANY: General Motors LLC; DOCKET NUMBER: 
2012-1411-AIR-E; IDENTIFIER: RN102505963; LOCATION: 
Arlington, Tarrant County; TYPE OF FACILITY: automobile man-
ufacturing plant; RULES VIOLATED: 30 TAC §122.110(a) and 
§122.217(a)(2), Texas Health and Safety Code (THSC), §382.085(b), 
and Federal Operating Permit (FOP) Number O1151, Special Terms 
and Conditions Number (1)(F), by failing to submit a minor permit re-
vision application for FOP Number O1151; and 30 TAC §122.145(2), 
THSC, §382.085(b), and FOP Number O1151, General Terms and 
Conditions, by failing to report all instances of deviations within 
30 days after the end of the reporting period; PENALTY: $8,125; 
ENFORCEMENT COORDINATOR: Amancio Gutierrez, (512) 
239-3921; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(11) COMPANY: GURUDWARA SAHIB OF HOUSTON INCOR-
PORATED; DOCKET NUMBER: 2014-0888-PWS-E; IDENTIFIER: 
RN105978381; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: public water supply; RULES VIOLATED: 30 TAC 
§290.122(c)(2)(A) and (f), by failing to provide public notification 
and submit a copy of the public notification to the executive director 
regarding the failure to conduct coliform monitoring for the months 
of December 2010 and January 2011; 30 TAC §290.110(e)(4)(A) and 
(f)(3), by failing to submit a Disinfectant Level Quarterly Operating 
Report to the executive director each quarter by the tenth day of the 
month following the end of each quarter; and 30 TAC §290.117(c)(2) 
and (i)(1) and §290.122(c)(2)(A) and (f), by failing to collect lead 
and copper tap samples at the required ten sample sites, have the 
samples analyzed at an approved laboratory, and submit the results 
to the executive director for the July 1st, 2012 - December 31, 2012, 
January 1, 2013 - June 30, 2013, and July 1st, 2013 - December 31, 
2013 monitoring periods and failed to provide public notification 
and submit a copy of the public notification to the executive director 
regarding the failure to collect lead and copper samples for the July 1st, 
2012 - December 31, 2012 monitoring period; PENALTY: $787; EN-
FORCEMENT COORDINATOR: Yuliya Dunaway, (210) 403-4077; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(12) COMPANY: Harmen Waterlander dba Linquenda Dairy; 
DOCKET NUMBER: 2014-0819-AGR-E; IDENTIFIER: 
RN102670114; LOCATION: Lingleville, Erath County; TYPE 
OF FACILITY: concentrated animal feeding operation; RULES 
VIOLATED: TWC, §26.121(a)(1), 30 TAC §321.40(d), and Texas 
Pollutant Discharge Elimination System (TPDES) General Permit 
Number TXG920560, Part III.A.11.(b)(1), Land Application, by 
failing to prevent the unauthorized discharge of manure, litter, or 
wastewater from a land management unit; and 30 TAC §321.44(a) 
and TPDES General Permit Number TXG920560, Part IV.B.5., 
Reporting and Notifications, by failing to notify the TCEQ orally 
within 24 hours of a discharge and in writing within 14 working days 
of the discharge; 30 TAC §321.36(g)(1) and TPDES General Permit 
Number TXG920560, Part III.A.12.(a)(2), Sampling and Testing, 
by failing to collect and analyze soil samples prior to resuming land 
application of wastewater; PENALTY: $2,613; ENFORCEMENT 
COORDINATOR: Gregory Zychowski, (512) 239-3158; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
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(13) COMPANY: Huntsman Petrochemical LLC; DOCKET NUM-
BER: 2014-0843-AIR-E; IDENTIFIER: RN100219252; LOCATION: 
Port Neches, Jefferson County; TYPE OF FACILITY: petrochemical 
manufacturing plant; RULES VIOLATED: 30 TAC §116.115(b)(2)(F) 
and (c) and §122.143(4), Texas Health and Safety Code (THSC), 
§382.085(b), Federal Operating Permit (FOP) Number O2287, Special 
Terms and Conditions Number 9, and New Source Review Permit 
Number 5807A, Special Conditions Number 1, by failing to comply 
with the allowable volatile organic compounds emissions rate for 
E4 Unit Storage Tank, Emission Point Number E4TE436; and 30 
TAC §122.143(4) and §122.145(2)(A), THSC, §382.085(b), and FOP 
Number O2287, General Terms and Conditions, by failing to report 
all instances of deviations; PENALTY: $13,600; Supplemental Envi-
ronmental Project offset amount of $5,440 applied to Southeast Texas 
Regional Planning Commission; ENFORCEMENT COORDINA-
TOR: Jessica Schildwachter, (512) 239-2617; REGIONAL OFFICE: 
3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(14) COMPANY: Monroe Center, Incorporated dba First Stop Food 
Store 16; DOCKET NUMBER: 2014-0922-PST-E; IDENTIFIER: 
RN101434603; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §115.245(2) and Texas Health and Safety 
Code, §382.085(b), by failing to verify proper operation of the Stage 
II equipment at least once every 12 months and the Stage II vapor 
space manifolding and dynamic back pressure at least once every 36 
months or upon major system replacement or modification, whichever 
occurs first; PENALTY: $1,730; ENFORCEMENT COORDINATOR: 
Danielle Porras, (713) 767-3682; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(15) COMPANY: Nancy Overall dba Overall Grocery; DOCKET 
NUMBER: 2014-0681-PST-E; IDENTIFIER: RN102277308; LO-
CATION: New Caney, Montgomery County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULES VIOLATED: 
30 TAC §334.50(b)(1)(A) and (2) and TWC, §26.3475(a) and (c)(1), 
by failing to monitor the underground storage tanks (USTs) for releases 
at a frequency of at least once every month and failed to provide release 
detection for the pressurized piping associated with the UST system; 
30 TAC §334.48(a) and (b), by failing to ensure the UST system is 
operated, maintained, and managed in a manner that will prevent 
releases of regulated substances and in accordance with accepted 
industry practices; 30 TAC §334.72, by failing to report a suspected 
release to the TCEQ within 24 hours of discovery; 30 TAC §334.74, 
by failing to investigate a suspected release of a regulated substance 
within 30 days; 30 TAC §115.242(d)(3) and Texas Health and Safety 
Code (THSC), §382.085(b), by failing to maintain all components of 
the Stage II vapor recovery system in proper operating condition, as 
specified by the manufacturer and/or any applicable California Air 
Resources Board Executive Order, and free of defects that would 
impair the effectiveness of the system; 30 TAC §115.242(d)(9) and 
THSC, §382.085(b), by failing to post operating instructions conspic-
uously on the front of each gasoline dispensing pump equipped with 
a Stage II vapor recovery system; 30 TAC §115.246(4) and THSC, 
§382.085(b), by failing to maintain Stage II records at the station 
and make them immediately available for inspection upon request by 
agency personnel; and 30 TAC §115.245 and THSC, §382.085(b), 
by failing to verify proper operation of the Stage II equipment at 
least once every 12 months and the Stage II vapor space manifolding 
and dynamic back pressure at least once every 36 months or upon 
major system replacement or modification, whichever comes first; 
PENALTY: $29,355; ENFORCEMENT COORDINATOR: Rebecca 
Boyett, (512) 239-2503; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(16) COMPANY: NASHIA INVESTMENTS, INCORPORATED dba 
Leopard Food Mart; DOCKET NUMBER: 2014-0795-PST-E; IDEN-
TIFIER: RN101724136; LOCATION: Corpus Christi, Nueces County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULES VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), 
by failing to provide corrosion protection for the underground stor-
age tank system; PENALTY: $2,438; ENFORCEMENT COORDINA-
TOR: Katy Montgomery, (210) 403-4016; REGIONAL OFFICE: 6300 
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361) 
825-3100. 

(17) COMPANY: NEW HORIZONS RANCH AND CENTER, IN-
CORPORATED; DOCKET NUMBER: 2014-0916-PWS-E; IDENTI-
FIER: RN101278471; LOCATION: Goldthwaite, Mills County; TYPE 
OF FACILITY: public water supply; RULES VIOLATED: 30 TAC 
§§290.110(e)(2) and (5), 290.111(h)(2) and (12), and 290.122(c)(2)(A) 
and (f), by failing to submit a Surface Water Monthly Operating Report 
(SWMOR) with the required turbidity and disinfectant residual data to 
the executive director by the tenth day of the month following the end 
of the reporting period and failed to provide public notification and sub-
mit a copy of the public notification to the executive director regarding 
the failure to submit SWMORs; PENALTY: $270; ENFORCEMENT 
COORDINATOR: Epifanio Villarreal, (361) 825-3425; REGIONAL 
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 

(18) COMPANY: Osburn Contractors, Incorporated (Osburn 
Contractors Plant Number 3 Fort Worth); DOCKET NUMBER: 
2014-0869-AIR-E; IDENTIFIER: RN101960110 and RN107124950; 
LOCATION: Fort Worth, Dallas and Tarrant County; TYPE OF 
FACILITY: concrete batch plant; RULES VIOLATED: 30 TAC 
§116.110(a) and Texas Health and Safety Code, §382.0518(a) and 
§382.085(b), by failing to obtain proper authorization for a concrete 
batch plant; PENALTY: $4,125; ENFORCEMENT COORDINATOR: 
Farhaud Abbaszadeh, (512) 239-0779; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(19) COMPANY: Rentech Nitrogen Pasadena, LLC; DOCKET 
NUMBER: 2014-0839-IWD-E; IDENTIFIER: RN101621944; LO-
CATION: Pasadena, Harris County; TYPE OF FACILITY: terminal 
facility and fertilizer plant; RULES VIOLATED: TWC, §26.121(a)(1), 
30 TAC §305.125(1), and Texas Pollutant Discharge Elimination 
System Permit Number WQ0000649000, Effluent Limitations and 
Monitoring Requirements Number 1, Outfall Numbers 001, 002, and 
003, by failing to comply with permitted effluent limits; PENALTY: 
$37,500; ENFORCEMENT COORDINATOR: Alan Barraza, (512) 
239-4642; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500. 

(20) COMPANY: STX Process Equipment LLC; DOCKET NUM-
BER: 2014-0907-PWS-E; IDENTIFIER: RN105830186; LOCA-
TION: Freer, Duval County; TYPE OF FACILITY: public water 
supply; RULES VIOLATED: 30 TAC §290.41(c)(3)(A), by failing to 
submit well completion data for review and approval prior to placing 
a well into service as a public water system; 30 TAC §290.43(c)(4), 
by failing to provide the facility's two storage tanks with a liquid level 
indicator located at the tank site; and 30 TAC §290.43(c)(3), by failing 
to provide an overflow on the facility's two storage tanks designed in 
strict accordance with the current American Water Works Association 
standards that terminates with a gravity-hinged and weighted cover 
and fits tightly with no gap over 1/16 inch; PENALTY: $354; EN-
FORCEMENT COORDINATOR: Yuliya Dunaway, (210) 403-4077; 
REGIONAL OFFICE: 707 East Calton Road, Suite 304, Laredo, 
Texas 78041-3887, (956) 791-6611. 

(21) COMPANY: Yes Companies, LLC; DOCKET NUMBER: 
2014-0998-WQ-E; IDENTIFIER: RN107191165; LOCATION: 
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Wylie, Collin County; TYPE OF FACILITY: mobile home commu-
nity; RULE VIOLATED: TWC, §26.121(a)(1), by failing to prevent 
the unauthorized discharge of wastewater into or adjacent to water in 
the state; PENALTY: $4,875; ENFORCEMENT COORDINATOR: 
Jason Fraley, (512) 239-2552; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
TRD-201404317 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 9, 2014 

Enforcement Orders 
An agreed order was entered regarding City of Sugar Land, Docket No. 
2013-1648-PST-E on August 18, 2014 assessing $2,438 in administra-
tive penalties with $487 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Margarita Dennis, Enforcement Coordinator at (817) 588-
5892, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Alishan Enterprises, Inc. dba Z 
& M Food Mart & Deli, Docket No. 2013-1801-PST-E on August 18, 
2014 assessing $1,625 in administrative penalties with $325 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jacquelyn Green, Enforcement Coordinator at (512) 239-
2587, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding C&R DISTRIBUTING, LLC, 
Docket No. 2013-2045-PST-E on August 18, 2014 assessing $3,855 
in administrative penalties with $771 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting John Fennell, Enforcement Coordinator at (512) 239-2616, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Denver City, Docket 
No. 2013-2176-PWS-E on August 18, 2014 assessing $6,174 in ad-
ministrative penalties with $1,234 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Michaelle Garza, Enforcement Coordinator at (210) 403-
4076, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding BROWN SEPTIC TANK SER-
VICE, INC., Docket No. 2013-2216-SLG-E on August 18, 2014 as-
sessing $6,237 in administrative penalties with $1,247 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jason Fraley, Enforcement Coordinator at (512) 239-2552, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Howard C. Bigham dba Key 
Mobile Home Park, Docket No. 2013-2230-PWS-E on August 18, 
2014 assessing $3,246 in administrative penalties with $649 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Remington Burklund, Enforcement Coordinator at (512) 
239-2611, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Paducah, Docket No. 
2014-0027-PWS-E on August 18, 2014 assessing $2,907 in adminis-
trative penalties with $580 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 403-
4077, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Domino, Docket No. 
2014-0156-PWS-E on August 18, 2014 assessing $163 in administra-
tive penalties with $32 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Lisa Westbrook, Enforcement Coordinator at (512) 239-
1160, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding TXI Operations, LP, Docket 
No. 2014-0176-IWD-E on August 18, 2014 assessing $5,619 in ad-
ministrative penalties with $1,123 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Hidalgo County, Docket No. 
2014-0248-MWD-E on August 18, 2014 assessing $2,250 in adminis-
trative penalties with $450 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Katleyn Samples, Enforcement Coordinator at (512) 239-
4728, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Deaf Smith County Fresh Water 
Supply District 1, Docket No. 2014-0270-PWS-E on August 18, 2014 
assessing $706 in administrative penalties with $141 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Margarita Dennis, Enforcement Coordinator at (817) 588-
5892, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding John Thomas Jones dba Pine 
Oaks Oasis, Docket No. 2014-0276-PWS-E on August 18, 2014 as-
sessing $2,976 in administrative penalties with $595 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Remington Burklund, Enforcement Coordinator at (512) 
239-2611, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Bellevue, Docket No. 
2014-0282-MWD-E on August 18, 2014 assessing $5,775 in adminis-
trative penalties with $1,155 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Alejandro Laje, Enforcement Coordinator at (512) 
239-2547, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding John Alihemati dba Station 66, 
Docket No. 2014-0302-AIR-E on August 18, 2014 assessing $1,750 
in administrative penalties with $350 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Raime Hayes-Falero, Enforcement Coordinator at (713) 
767-3553, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding BASF TOTAL Petrochemicals 
LLC, Docket No. 2014-0303-AIR-E on August 18, 2014 assessing 
$6,563 in administrative penalties with $1,312 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting David Carney, Enforcement Coordinator at (512) 239-2583, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Needville Independent School 
District, Docket No. 2014-0312-PWS-E on August 18, 2014 assessing 
$100 in administrative penalties with $20 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Lisa Westbrook, Enforcement Coordinator at (512) 239-
1160, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding RAINBOW CAMP, LLC dba 
Up the River Camp, Docket No. 2014-0314-PWS-E on August 18, 
2014 assessing $620 in administrative penalties with $124 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 403-
4077, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding St. Paul Water Supply Corpo-
ration, Docket No. 2014-0317-MWD-E on August 18, 2014 assessing 
$2,500 in administrative penalties with $500 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jason Fraley, Enforcement Coordinator at (512) 239-2552, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding GE Packaged Power, Inc., 
Docket No. 2014-0393-AIR-E on August 18, 2014 assessing $2,438 
in administrative penalties with $487 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Carol McGrath, Enforcement Coordinator at (210) 
403-4063, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Pafford Properties, LLC, 
Docket No. 2014-0397-PWS-E on August 18, 2014 assessing $684 in 
administrative penalties with $136 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rachel Bekowies, Enforcement Coordinator at (512) 239-
2608, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Ted R. Chapman, Docket No. 
2014-0414-WR-E on August 18, 2014 assessing $250 in administrative 
penalties with $50 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817) 588-
5890, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding La Salle Water Control and 
Improvement District 1, Docket No. 2014-0425-PWS-E on August 18, 
2014 assessing $151 in administrative penalties with $30 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Montgomery, Enforcement Coordinator at (210) 403-
4016, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding WESTFIELD MOBILE HOME 
COMMUNITY, LTD., Docket No. 2014-0428-PWS-E on August 18, 
2014 assessing $224 in administrative penalties with $224 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jason Fraley, Enforcement Coordinator at (512) 239-2552, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Shiner, Docket No. 
2014-0450-MWD-E on August 18, 2014 assessing $1,750 in admin-
istrative penalties with $350 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Graves, Enforcement Coordinator at (956) 430-
6023, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Ismael Arreola dba Arreola's 
Bodyshop 2, Docket No. 2014-0452-AIR-E on August 18, 2014 as-
sessing $1,125 in administrative penalties with $225 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting David Carney, Enforcement Coordinator at (512) 239-2583, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Smith Industries, Inc., Docket 
No. 2014-0460-AIR-E on August 18, 2014 assessing $1,125 in admin-
istrative penalties with $225 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting David Carney, Enforcement Coordinator at (512) 239-2583, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding South Hampton Resources, 
Inc., Docket No. 2014-0466-AIR-E on August 18, 2014 assessing 
$4,463 in administrative penalties with $892 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Amancio R. Gutierrez, Enforcement Coordinator at (512) 
239-3921, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Smart Shop, Inc. dba Step-
N-Save Conoco, Docket No. 2014-0480-PST-E on August 18, 2014 
assessing $1,347 in administrative penalties with $269 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting John Duncan, Enforcement Coordinator at (512) 239-2720, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding VirTex Operating Company, 
Inc., Docket No. 2014-0485-AIR-E on August 18, 2014 assessing 
$1,250 in administrative penalties with $250 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Farhaud Abbaszadeh, Enforcement Coordinator at (512) 
239-0779, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Billy Van Nguyen dba Super 
Food Mart, Docket No. 2014-0507-PST-E on August 18, 2014 assess-
ing $2,276 in administrative penalties with $455 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting James Baldwin, Enforcement Coordinator at (512) 
239-1337, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding Gary C. Aardal, Docket No. 
2014-0542-PWS-E on August 18, 2014 assessing $100 in administra-
tive penalties with $20 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jim Fisher, Enforcement Coordinator at (512) 239-2537, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Crockett County Mining, 
L.L.C., Docket No. 2014-0550-AIR-E on August 18, 2014 assessing 
$813 in administrative penalties with $162 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Farhaud Abbaszadeh, Enforcement Coordinator at (512) 
239-0779, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Plains Exploration & Produc-
tion Company, Docket No. 2014-0613-AIR-E on August 18, 2014 as-
sessing $1,000 in administrative penalties with $200 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Raime Hayes-Falero, Enforcement Coordinator at (713) 
767-3553, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A field citation was entered regarding Gene E. Oakley, Docket No. 
2014-0723-WOC-E on August 18, 2014 assessing $175 in adminis-
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rachel Bekowies, Enforcement Coordinator at (512) 239-
2608, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Pasadena Refining System, Inc, 
Docket No. 2014-0763-AIR-E on August 18, 2014 assessing $7,087 
in administrative penalties with $1,417 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jessica Schildwachter, Enforcement Coordinator at (512) 
239-2617, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
TRD-201404348 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: September 10, 2014 

Notice of Application and Opportunity to Request a Public 
Meeting for a New Municipal Solid Waste Facility Registration 
Application Number 40278 

Application. City of Crockett, 200 N. 5th Street, Crockett, Texas 
75835, has applied to the Texas Commission on Environmental Qual-
ity (TCEQ) for proposed Registration 40278, to construct and operate 
a Type V municipal solid waste transfer facility. The proposed facility, 
City of Crockett Solid Waste Transfer Facility, will be located at 400 
W Durrett, Crockett, Texas 75835, 0.75 miles east of the intersection 
of FM 229 and Loop 304 on Navarro Road (FM 229), in Houston 
County. The Applicant is requesting authorization to store and process 
all municipal solid waste including commercial waste. The registration 
application is available for viewing and copying at the City Hall, City 
of Crockett, 200 N. 5th St, Crockett, Texas 75835 and may be viewed 
online at http://crocketttexas.org/FinalPermitPackage.pdf. The fol-
lowing link to an electronic map of the site or facility's general location 

is provided as a public courtesy and is not part of the application or 
notice: http://crocketttexas.org/TransferStationLocationMap.pdf. For 
exact location, refer to application. 

Public Comment/Public Meeting. Written public comments or writ-
ten requests for a public meeting must be submitted to the Office of 
Chief Clerk at the address included in the information section below. 
If a public meeting is held, comments may be made orally at the meet-
ing or submitted in writing by the close of the public meeting. A public 
meeting will be held by the executive director if requested by a member 
of the legislature who represents the general area where the develop-
ment is to be located, or if there is a substantial public interest in the 
proposed development. The purpose of the public meeting is for the 
public to provide input for consideration by the commission, and for 
the applicant and the commission staff to provide information to the 
public. A public meeting is not a contested case hearing. The exec-
utive director will review and consider public comments and written 
requests for a public meeting submitted during the comment period. 
The comment period shall begin on the date this notice is published 
and end 60 calendar days after this notice is published. The comment 
period shall be extended to the close of any public meeting. The exec-
utive director is not required to file a response to comments. 

Executive Director Action. The executive director shall, after review 
of an application for registration, determine if the application will be 
approved or denied in whole or in part. If the executive director acts on 
an application, the chief clerk shall mail or otherwise transmit notice 
of the action and an explanation of the opportunity to file a motion to 
overturn the executive director's decision. The chief clerk shall mail 
this notice to the owner and operator, the public interest counsel, to 
adjacent landowners as shown on the required land ownership map and 
landowners list, and to other persons who timely filed public comment 
in response to public notice. Not all persons on the mailing list for this 
notice will receive the notice letter from the Office of the Chief Clerk. 

Information. Written public comments or requests to be placed on 
the permanent mailing list for this application should be submitted 
to the Office of the Chief Clerk mail code MC 105, TCEQ, P.O. 
Box 13087, Austin, Texas 78711-3087 or electronically submitted 
to http://www14.tceq.texas.gov/epic/eComment/. If you choose to 
communicate with the TCEQ electronically, please be aware that your 
e-mail address, like your physical mailing address, will become part 
of the agency's public record. For information about this application 
or the registration process, individual members of the general public 
may call the TCEQ Public Education Program at 1 (800) 687-4040. 
General information regarding the TCEQ can be found at our web 
site at http://www.tceq.texas.gov/. Further information may also be 
obtained from the City of Crockett at the address stated above or by 
calling Mr. Raymond Fleming, City of Crockett Solid Waste Director, 
at (936) 544-4025. 
TRD-201404347 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: September 10, 2014 

Notice of Costs to Administer the Voluntary Cleanup Program 
and the Innocent Owner/Operator Program 

In accordance with the Solid Waste Disposal Act, Texas Health and 
Safety Code (THSC), §361.613, the executive director of the Texas 
Commission on Environmental Quality (TCEQ or commission) annu-
ally shall calculate the commission's costs to administer the Voluntary 
Cleanup Program (VCP) and the Innocent Owner/Operator Program 
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(IOP), 30 TAC §333.43, and shall publish in the Texas Register the 
rates established for the purposes of identifying the costs recoverable 
by the commission. The TCEQ has calculated and is publishing the bill 
rate for both the VCP and the IOP as $107 per hour for the commis-
sion's Fiscal Year 2015. 

The VCP and the IOP are implemented by the same TCEQ staff. There-
fore, a single hourly bill rate for both programs is appropriate. The 
hourly bill rate is determined based upon current projections for staff 
salaries for the Fiscal Year 2015, including the fringe benefit rate and 
the indirect cost rate, minus anticipated federal funding that the com-
mission will receive, and then divided by the estimated number of staff 
hours necessary to complete the program tasks. Fringe benefits include 
retirement, social security, and insurance expenses and are calculated 
at a set rate for the entire agency. The current fringe benefit rate is 
25.90% of the budgeted salaries. Indirect costs include allowable over-
head expenses and also are calculated at a set rate for the entire agency. 
The current indirect cost rate is 29.25% of the budgeted salary. The 
release time hours include, for example, sick leave, holidays, military 
duty, and jury duty, and are set at 21.13%. The hourly bill rate was 
calculated and then rounded to the nearest whole dollar amount. The 
commission will use an hourly bill rate of $107 for both the VCP and 
the IOP for the Fiscal Year 2015. All travel-related expenses will be 
billed separately. After an applicant's initial $1,000 application fee has 
been depleted for the VCP or the IOP review and oversight costs, in-
voices will be sent monthly to the applicant, or designee, for payment 
of additional program expenses. 

The commission anticipates receiving federal funding during Fiscal 
Year 2015 for the continued development and enhancement of the VCP 
and the IOP. If the federal funding anticipated for Fiscal Year 2015 does 
not become available, the commission may calculate and publish a new 
hourly bill rate. Federal funding of the VCP and the IOP should occur 
prior to October 1, 2014. 

For more information, please contact Ms. Anna Brulloths, VCP-CA 
Section, Remediation Division, Texas Commission on Environmental 
Quality, MC 221, 12100 Park 35 Circle, Austin, Texas 78753 or call 
(512) 239-5052 or email: anna.r.brulloths@tceq.texas.gov. 
TRD-201404315 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 9, 2014 

Notice of Water Quality Applications 
The following notices were issued on August 29, 2014 through Septem-
ber 5, 2014. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

CITY OF AUSTIN, which operates Decker Creek Power Plant, has 
applied for a renewal of Texas Pollutant Discharge Elimination System 
(TPDES) Permit No. WQ0001887000, which authorizes once through 
cooling water and previously monitored effluents (low volume waste, 
metal cleaning waste, and stormwater) at a daily average flow not to 
exceed 725,000,000 gallons per day via Outfall 001 and stormwater 
runoff on an intermittent and flow-variable basis via Outfall 002. The 

facility is located at 8003 Decker Lane, on the west shore of Walter E. 
Long Lake, approximately four miles east of the intersection of U.S. 
Highway 290 and U.S. Highway 183, in the City of Austin, Travis 
County, Texas 78724. 

JM HUBER CORPORATION which operates a limestone mine and 
processing plant, has applied for a renewal of TPDES Permit No. 
WQ0004922000, which authorizes the discharge of mine dewatering 
wastewater at a daily average flow not to exceed 25,000 gallons per 
day via Outfall 001. This facility is located at 849 South Highway 
281, Burnet County, Texas 78654. 

CITY OF FALLS CITY has applied for a new TCEQ Permit No. 
WQ0005127000 to authorize the land application of sewage sludge 
for beneficial use on 9.13 acres. This permit will not authorize a 
discharge of pollutants into water in the State. The sewage sludge land 
application site will be located approximately 600 feet northwest of 
the intersection of Panna Maria Street and Maverick Street in the City 
of Falls City, Karnes County, Texas 78113. 

CITY OF LAKE JACKSON has applied for a renewal of TPDES Per-
mit No. WQ0010047001, which authorizes the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 5,850,000 
gallons per day. The facility is located at 151 Canna Lane, approxi-
mately 0.9 mile southwest of the intersection of Oak Drive and State 
Highway 332 in Brazoria County, Texas 77566. 

CITY OF WHITEWRIGHT has applied for a renewal of TPDES Per-
mit No. WQ0010644001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 627,000 
gallons per day. The facility is located at 810 1/2 North Bond Street, 
Whitewright, in Grayson County, Texas 75491. 

San Antonio River Authority has applied for a renewal of TPDES Per-
mit No. WQ0010749001, which authorizes the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 7,330,000 
gallons per day. The facility is located at 9638 Schaefer Road, Con-
verse in Bexar County, Texas 78109. 

BRAZORIA COUNTY FRESH WATER SUPPLY DISTRICT NO 1 
has applied for a renewal of TPDES Permit No. WQ0011130001, 
which authorizes the discharge of treated domestic wastewater at a 
daily average flow not to exceed 140,000 gallons per day. The facility 
is located on the east side of State Highway 36, approximately 1,100 
feet southeast of the intersection of Farm-to-Market Road 1462 and 
State Highway 36, northeast of the City of Damon in Brazoria County, 
Texas 77430. 

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO 180 has 
applied for a renewal of TPDES Permit No. WQ0012127001, which 
authorizes the discharge of treated domestic wastewater at a daily aver-
age flow not to exceed 950,000 gallons per day. The facility is located 
at 5042 Innsbruk Drive, approximately 1/2 mile east of the intersec-
tion of Kleinsbrook Road and Bammel-North Houston Road in Harris 
County, Texas 77066. 

BRAZORIA COUNTY MUNICIPAL UTILITY DISTRICT NO 3 has 
applied for a renewal of TPDES Permit No. WQ0012332001, which 
authorizes the discharge of treated domestic wastewater at an annual 
average flow not to exceed 2,400,000 gallons per day. The facility is 
located 0.1 mile east of the Magnolia Street and Cullen Parkway inter-
section, accessible on Magnolia Street, Pearland, in Brazoria County, 
Texas 77584. 

RITA LAURA REDOW KARBALAI has applied for a renewal of 
TPDES Permit No. WQ0012399001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
50,000 gallons per day. The facility is located at 12117 Aldine West-
field Road, Houston, 4,000 feet south of the intersection of Aldine 
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Westfield Road and Aldine Mail Road; 3.5 miles east of the intersec-
tion of Interstate Highway 45 and Farm-to-Market Road 149 in Harris 
County, Texas 77093. 

CITY OF MISSOURI CITY has applied for a renewal of TPDES Per-
mit No. WQ0012701001, which authorizes the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 3,000,000 
gallons per day. The facility is located approximately 500 feet west 
and 1,000 feet north of the intersection of Trammel-Fresno Road and 
the Fort Bend Parkway Toll Road in Fort Bend County, Texas 77459. 

DRIPPING SPRINGS INDEPENDENT SCHOOL DISTRICT has ap-
plied for a renewal of TCEQ Permit No. WQ0013748002, which au-
thorizes the disposal of treated domestic wastewater at a daily average 
flow not to exceed 25,000 gallons per day (GPD) from Plant "A", and 
9,000 gallons per day (GPD) from Plant "B". The combined flow for 
disposal from Wastewater Treatment Plants "A" and "B" shall not ex-
ceed 25,000 gallons per day via public access subsurface drip irrigation 
with a minimum area of 166,835 square feet. The wastewater treatment 
facility and disposal site are located approximately 3,800 feet north and 
8,800 feet west of the intersection of State Highway 12 and U.S. High-
way 290, in Hays County, Texas 78620. The wastewater treatment fa-
cility and disposal site are located in the drainage basin of Onion Creek 
in Segment No. 1427 of the Colorado River Basin. This permit will 
not authorize a discharge of pollutants into waters in the State. 

TRAVIS COUNTY WATER CONTROL AND IMPROVEMENT 
DISTRICT NO 17 has applied for a renewal of TCEQ Permit No. 
WQ0013953001, which authorizes the disposal of treated domestic 
wastewater at a daily average flow not to exceed 45,873 gallons per 
day via subsurface drip irrigation system on 10.531 acres of public 
access land. This permit will not authorize a discharge of pollutants 
into waters in the State. The wastewater treatment facility and disposal 
site are located at 14610 and 14610 1/2 Mansfield Dam Court, north 
of Farm-to-Market Road 620, approximately 0.4 mile north-northwest 
of Mansfield Dam in Travis County, Texas 78734. 

SOUTHERN UTILITIES COMPANY has applied for a renewal of 
TPDES Permit No. WQ0014079001, which authorizes the discharge 
of treated filter backwash effluent from a water treatment plant at a 
daily average flow not to exceed 14,400 gallons per day. The facility 
is located at 2195 Farm-to-Market Road 346 North, Bullard, approxi-
mately 2.8 miles south of the intersection of Farm-to-Market Road 346 
and Farm-to-Market Road 344 in Cherokee County, Texas 75757. 

TRAVIS COUNTY MUNICIPAL UTILITY DISTRICT NO 10 has ap-
plied for a renewal of TCEQ Permit No. WQ0014335001, which au-
thorizes the disposal of treated domestic wastewater at a daily average 
flow not to exceed 86,400 gallons per day via non-public access sub-
surface drip irrigation system with a minimum area of 873,200 square 
feet. This permit will not authorize a discharge of pollutants into waters 
in the State. The wastewater treatment facility and disposal site are lo-
cated at 620 Lohman Ford Road, Lago Vista, approximately 1,100 feet 
north-northwest of the intersection of Lohman Ford Road and Ivean 
Pearson Road, about 4.5 miles south of Lago Vista in Travis County, 
Texas 78645. 

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO 402 has 
applied for a renewal of TPDES Permit No. WQ0014625001 which au-
thorizes the discharge of treated domestic wastewater at a daily average 
flow not to exceed 750,000 gallons per day. The facility is located ap-
proximately 350 feet west of Lockwood Road and approximately 3,850 
feet south of the intersection of Sam Houston Tollway and Lockwood 
Road in Harris County, Texas 77044. 

AUC GROUP LP has applied for a renewal of TPDES Permit No. 
WQ0014724002, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 995,000 gallons per 

day. The facility will be located approximately 1,700 feet north-north-
west of the intersection of Hanselman Road and County Road 67, on 
the west side of Chocolate Bayou in Brazoria County, Texas 77583. 

AQUA WATER SUPPLY CORPORATION has applied for a renewal 
of TPDES Permit No. WQ0014833001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
250,000 gallons per day. The facility will be located approximately 
1.25 miles north of the intersection of Old 71 and Highway 71 in Bas-
trop County, Texas 78602. 

SABINE RIVER AUTHORITY OF TEXAS has applied for a new per-
mit, TPDES Permit No. WQ0015223001, to authorize the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
8,235 gallons per day. The facility is located approximately 1.43 miles 
northeast of the intersection of Farm-to-Market Road 3121 and State 
Highway 21, in Sabine County, Texas 75948. 

NJM PROPERTY LTD has applied for a new permit, TPDES Permit 
No. WQ0015246001, to authorize the discharge of treated domestic 
wastewater at a daily average flow not to exceed 10,000 gallons per day. 
The facility will be located at 29607 Robinson Road, in Montgomery 
County, Texas 77385. 

If you need more information about these permit applications or the 
permitting process, please call the TCEQ Public Education Program, 
toll-free, at 1 (800) 687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.texas.gov. Si desea infor-
mación en español, puede llamar al 1 (800) 687-4040. 
TRD-201404346 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: September 10, 2014 

General Land Office 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 

On January 10, 1997, the State of Texas received federal approval 
of the Coastal Management Program (CMP) (62 Federal Register pp. 
1439-1440). Under federal law, federal agency activities and actions 
affecting the Texas coastal zone must be consistent with the CMP goals 
and policies identified in 31 TAC Chapter 501. Requests for federal 
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of June 30, 2014 through Septem-
ber 2, 2014. As required by federal law, the public is given an opportu-
nity to comment on the consistency of proposed activities in the coastal 
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC 
§§506.25, 506.32, and 506.41, the public comment period extends 30 
days from the date published on the Texas General Land Office web 
site. The notice was published on the web site on Friday, September 
5, 2014. The public comment period for this project will close at 5:00 
p.m. on Monday, October 6, 2014. 

FEDERAL AGENCY ACTIONS: 

Applicant: Canal City Property Owners Association; Location: 
The project site is located within existing artificial canals, along the 
Gulf Intracoastal Waterway (GIWW), at Canal City Subdivision, in 
Gilchrist, Galveston County, Texas. The project can be located on the 
U.S.G.S. quadrangle map titled: HIGH ISLAND, Texas. LATITUDE 
& LONGITUDE (NAD 83): Latitude: 29.52982 North; Longitude: 
94.47212 West. 
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Project Description: The applicant proposes to remove 2,000 cubic 
yards of dredged material from three existing canals, authorized un-
der Department of the Army (DA) Permit 16747. The dredged mate-
rial will be hauled offsite to an upland dredge material placement area 
(DMPA) or placed on lots previously authorized by Amendment 1 and 
discussed in the Background Section. The applicant also proposes to 
place 1,205 linear feet of riprap along the shoreline of the GIWW to 
prevent further erosion. 

CMP Project No: 14-1943-F1. 

Type of Application: U.S.A.C.E. permit application #SWG-2014-
00315. This application will be reviewed pursuant to Section 10 of the 
Rivers and Harbors Act of 1899 and Section 404 of the Clean Water 
Act. 

Note: The consistency review for this project may be conducted 
by the Texas Commission on Environmental Quality under §401 
of the Clean Water Act (33 U.S.C.A. §1344). 

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972 
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited 
to submit comments on whether a proposed action or activity is or is 
not consistent with the Texas Coastal Management Program goals and 
policies and whether the action should be referred to the Land Com-
missioner for review. 

Further information on the applications listed above, including a 
copy of the consistency certifications or consistency determinations 
for inspection may be obtained from Mr. Ray Newby, P.O. Box 
12873, Austin, Texas 78711-2873 or via email at federal.consis-
tency@glo.texas.gov. Comments should be sent to Mr. Newby at the 
above address or by email. 
TRD-201404355 
Larry L. Laine 
Chief Clerk/Deputy Land Commissioner 
General Land Office 
Filed: September 10, 2014 

Texas Health and Human Services Commission 
Public Notice 
The Texas Health and Human Services Commission (HHSC) is sub-
mitting to the Centers for Medicare and Medicaid Services (CMS) 
a request for an amendment of the Texas Healthcare Transformation 
Quality Improvement Program (THTQIP) waiver, under the authority 
of §1115 of the Social Security Act. The THTQIP waiver allows the 
State to expand managed care throughout the state, while preserving 
an important revenue source for certain qualifying hospitals that cur-
rently receive Upper Payment Limit payments. CMS has approved this 
waiver through September 30, 2016. 

The proposed effective date for the amendment to the waiver is March 
1, 2015, with no changes to budget neutrality. 

This amendment request proposes to amend the THTQIP waiver as 
a result of changes in the state plan. Specifically, HHSC is propos-
ing to implement the Community First Choice (CFC) program as an 
amendment to the Medicaid State Plan under section 1915(k) of the So-
cial Security Act. CFC services would be provided to individuals who 
have a physical or intellectual disability, who meet categorical cover-
age requirements for Medicaid or meet financial eligibility for home 
and community-based services, and who meet an institutional level of 
care. The benefits included in CFC are personal assistance services, 
habilitation, emergency response services, and support consultation. 

HHSC is amending the THTQIP waiver to reflect that CFC services 
will be provided to STAR+PLUS members eligible for CFC services 
through the STAR+PLUS managed care organizations (MCOs). How-
ever, members enrolled in STAR+PLUS for acute care only who are 
also enrolled in Community Living Assistance and Support Services, 
Texas Home Living, Deaf Blind Multiple Disabilities, or Home and 
Community-based Services 1915(c) waivers will receive CFC services 
coordinated through the Department of Aging and Disability Services, 
rather than the STAR+PLUS MCOs. 

To obtain copies of the proposed waiver amendment, interested parties 
may contact Tiffany Kirts by mail at Texas Health and Human Ser-
vices Commission, P.O. Box 13247, Mail Code H-600, Austin, Texas 
78711-3247, phone (512) 424-6574, fax (512) 730-7472, or by email 
at TX_Medicaid_Waivers@hhsc.state.tx.us. 
TRD-201404351 
Jack Stick 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: September 10, 2014 

Texas Department of Housing and Community
Affairs 
2014-1 HOME Multifamily Development Program Notice of 
Funding Availability 

I. Source of HOME Funds. 

The HOME Investment Partnerships (HOME) program was estab-
lished by the Cranston-Gonzalez National Affordable Housing Act 
of 1990 to expand the supply of decent, affordable housing for 
low-income households. The Department of Housing and Urban 
Development (HUD) provides grants to states and local governments, 
who in turn fund housing programs that meet local needs and priorities. 

II. Notice of Funding Availability (NOFA). 

The Texas Department of Housing and Community Affairs (De-
partment) announces the availability of $16,800,000 in funding for 
the HOME Multifamily Development Program. Of that amount, 
$2,000,000 will be set aside for applications layered with Noncom-
petitive (4%) Housing Tax Credits; the remaining funds will be 
available for applications layered with Competitive (9%) Housing Tax 
Credits and applications not requesting any Housing Tax Credits. All 
$16,800,000 will be available under two set-asides: $9,500,000 under 
the General set-aside and $7,300,000 under the Community Housing 
Development Organization (CHDO) set-aside. 

The HOME Multifamily Development Program provides loans to for-
profit and nonprofit entities to develop affordable housing for low-in-
come Texans qualified as earning 80 percent or less of the applicable 
Area Median Family Income. 

Starting on September 19, 2014, the Department will accept applica-
tions on a first-come, first-served basis. 

III. Application Deadline and Availability. 

The application acceptance period will end on December 1, 2014. The 
2014-1 HOME Multifamily Development Program NOFA is posted 
on the Department's website: http://www.tdhca.state.tx.us/multifam-
ily/nofas-rules.htm. Subscribers to the Department's LISTSERV will 
receive notification that the NOFA is posted. 

Questions regarding the HOME Multifamily Development Pro-
gram NOFA may be addressed to Eric Weiner at (512) 475-3343 or 
eric.weiner@tdhca.state.tx.us. 
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TRD-201404312 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Filed: September 8, 2014 

Notice of Public Comment Period and Public Hearings on the 
Draft 2015-2019 State of Texas Consolidated Plan 

The State of Texas will hold a 32-day public comment period from 
Friday, September 12, 2014 through 6:00 p.m. Central on Monday, 
October 13, 2014, to obtain public comment on the Draft 2015-2019 
State of Texas Consolidated Plan (Plan). 

The Plan is a document, required by the U.S. Department of Hous-
ing and Urban Development (HUD), that governs funds for the next 
five years received by the State of Texas from HUD for four programs: 
the Emergency Solutions Grants (ESG) Program and the HOME In-
vestment Partnerships Program (HOME) administered by the Texas 
Department of Housing and Community Affairs (TDHCA); the Com-
munity Development Block Grant (CDBG) Program operated by the 
Texas Department Agriculture (TDA); and the Housing Opportunities 
for Persons with AIDS (HOPWA) Program operated by the Department 
of State Health Services (DSHS). 

The Plan is available on the TDHCA website at http://www.td-
hca.state.tx.us/housing-center/consolidated-plan-2015-2019.htm. A 
hard copy of the Plan can be requested by contacting the Housing 
Resource Center at PO Box 13941, Austin, Texas 78711-3941 or by 
calling (512) 475-3976. 

During the public comment period, four (4) public hearing will take 
place as follows: 

Tuesday, September 30, 2014 

6:00 p.m. 

Omni San Antonio Hotel, Grand Ballroom C 

9821 Colonnade Boulevard 

San Antonio, Texas 78230 

Thursday, October 2, 2014 

11:00 a.m. 

Harlingen Public Library, Boggus Conference Room 

410 76 Drive 

Harlingen, Texas 78550 

Monday, October 6, 2014 

5:00 p.m. 

Stephen F. Austin Building, Room 170 

1700 N. Congress Avenue 

Austin, Texas 78701 

Wednesday, October 8, 2014 

12:30 p.m. 

Fort Worth Central Library, Chappell Meeting Room 

500 West Third Street 

Fort Worth, Texas 76102-7305 

Anyone may submit comments on the Plan in written form or oral 
testimony at the public hearings. Written comments concerning the 
Plan may be submitted by mail to the Texas Department of Housing 
and Community Affairs, Housing Resource Center, P.O. Box 13941, 
Austin, Texas 78711-3941, by email to info@tdhca.state.tx.us, or by 
fax to (512) 475-0070. Comments must be received no later than Mon-
day, October 13, 2014, 6:00 p.m. Central Time. 

Individuals who require auxiliary aids or services for the public hear-
ings should contact Ms. Gina Esteves, ADA responsible employee, at 
(512) 475-3943 or Relay Texas at (800) 735-2989 at least three (3) days 
before the hearings so that appropriate arrangements can be made. 

Non-English speaking individuals who require interpreters for the pub-
lic hearings should contact Jorge Reyes by phone at (512) 475-4577 or 
by email at jorge.reyes@tdhca.state.tx.us at least three (3) days before 
the hearings so that appropriate arrangements can be made. 

Personas que hablan español y requieren un intérprete, favor de llamar 
a Jorge Reyes al siguiente número (512) 475-4577 o enviarle un correo 
electrónico a jorge.reyes@tdhca.state.tx.us por lo menos tres días antes 
de la junta para hacer los preparativos apropiados. 
TRD-201404289 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Filed: September 8, 2014 

Texas Department of Insurance 
Company Licensing 

Application to change the name of UNITED SECURITY INSUR-
ANCE COMPANY to PREVISOR INSURANCE COMPANY, a 
foreign fire and/or casualty company. The home office is in Denver, 
Colorado. 

Any objections must be filed with the Texas Department of Insurance, 
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333 
Guadalupe Street, MC 305-2C, Austin, Texas 78701. 
TRD-201404349 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: September 10, 2014 

Public Notice 
Notice of Application by a Small Employer Carrier to be a Risk-
Assuming Carrier 

Notice is given to the public of the application of the listed small em-
ployer health benefit plan issuer to be a risk-assuming health benefit 
plan issuer under Insurance Code §1501.312. A small employer health 
benefit plan issuer is defined by Insurance Code §1501.002(16) as a 
health benefit plan issuer offering, delivering, issuing for delivery, or 
renewing health benefit plans subject to Insurance Code Chapter 1501, 
Subchapters C - H. A risk-assuming health benefit plan issuer is defined 
by Insurance Code §1501.301(4) as a small employer health benefit 
plan issuer that does not participate in the Texas Health Reinsurance 
System. The following small employer health benefit plan issuer has 
applied to be a risk-assuming health benefit plan issuer: 

All Savers Insurance Company 
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The application is available for public inspection at the Texas De-
partment of Insurance, Legal Services, Office of Policy Development 
Counsel. To inspect the application, contact Justin Wayne Beam, Staff 
Attorney, William P. Hobby Building, 333 Guadalupe, Tower I, Room 
940F2, Austin, Texas. 

If you wish to comment on the application from All Savers Insurance 
Company to be a risk-assuming carrier, you must submit your written 
comments within 60 days after publication of this notice in the Texas 
Register to the Office of the Chief Clerk, Mail Code 113-2A, Texas 
Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 
On consideration of the application, if the commissioner is satisfied 
that all requirements of law have been met, the commissioner or her 
designee may take action to approve All Savers Insurance Company's 
application to be a risk-assuming carrier. 
TRD-201404321 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: September 9, 2014 

Texas Low-Level Radioactive Waste Disposal
Compact Commission 
Notice of Receipt of Application for Importation of Waste and 
Import Agreement 
Please take notice that, pursuant to Texas Low-Level Radioactive 
Waste Disposal Compact Commission rule 31 TAC §675.23, the 
Compact Commission has received an application for and a proposed 
agreement for import for disposal of low-level radioactive waste from: 

RAM Services, Inc. (TLLRWDCC #1-0077-00) 

510 County Highway V 

Two Rivers, Wisconsin 54241 

The application will be placed on the Compact Commission web site, 
www.tllrwdcc.org, where it will be available for inspection and copy-
ing. 

Comments on the application are due to be received by September 29, 
2014. Comments should be mailed to: 

Texas Low-Level Radioactive Waste Disposal Compact Commission 

Attn: Leigh Ing, Executive Director 

333 Guadalupe St., #3-240 

Austin, Texas 78701 

Comments may also be submitted via email to: administration@tllr-
wdcc.org. 
TRD-201404223 
Audrey Ferrell 
Administrator 
Texas Low-Level Radioactive Waste Disposal Compact Commission 
Filed: September 4, 2014 

Public Utility Commission of Texas 
Notice of Application for a Service Provider Certificate of 
Operating Authority 

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 2, 2014, for a ser-

vice provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 

Docket Title and Number: Application of SmartEdgeNet, LLC for a 
Service Provider Certificate of Operating Authority, Docket Number 
42868. 

Applicant intends to provide resale-only telecommunications services. 

Applicant seeks to provide service comprising the exchanges currently 
being served by Southwestern Bell Telephone Company d/b/a AT&T 
Texas and GTE Southwest, Inc. d/b/a Verizon Southwest throughout 
the State of Texas. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326 or by phone at (512) 936-7120 or toll-free 
at (888) 782-8477 no later than September 26, 2014. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. All comments 
should reference Docket Number 42868. 
TRD-201404271 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 8, 2014 

Notice of Application for Formal Approval of Method 
of Allocation Pursuant to P.U.C. Substantive Rule 
§25.141(e)(1)(C) 
Notice is given to the public of an application filed on September 
8, 2014 with the Public Utility Commission of Texas, for formal 
approval of method of allocation pursuant to P.U.C. Substantive Rule 
§25.141(e)(1)(C). 

Docket Title and Number: Petition of Minol USA for Formal 
Approval of Method of Allocation Pursuant to P.U.C. Subst. R. 
§25.141(e)(1)(C); Docket Number 42743. 

Application: Minol, Inc. filed an application, in accordance with 
P.U.C. Substantive Rule §25.141(e)(1)(C), for approval of a method 
to bill HVAC electric charges to residential tenants served with 
high efficiency Variable Refrigerant Volume/Variable Refrigerant 
Flow (VRV/VRF) HVAC systems using allocation data computed by 
VRV/VRF Proportional Distribution software. 

Persons wishing to comment upon the action sought should contact the 
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888) 
782-8477 no later than October 3, 2014. Hearing and speech-impaired 
individuals with text telephones (TTY) may contact the commission 
through Relay Texas by dialing 7-1-1. All comments should reference 
Docket Number 42743. 
TRD-201404326 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 9, 2014 

Notice of Application for Retail Electric Provider Certification 

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 4, 2014, for retail 
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electric provider (REP) certification, pursuant to Public Utility Regu-
latory Act (PURA) §39.352. 

Docket Title and Number: Application of Volt Electricity Provider, LP 
for Retail Electric Provider Certification, Docket Number 42906. 

Applicant's requested service area by geography includes the Electric 
Reliability Council of Texas (ERCOT) area. 

Persons wishing to comment upon the action sought should contact the 
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888) 
782-8477 no later than October 20, 2014. Hearing and speech-impaired 
individuals with text telephones (TTY) may contact the commission at 
(512) 936-7136 or toll free at (800) 735-2989. All comments should 
reference Docket Number 42906. 
TRD-201404324 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 9, 2014 

Notice of Application for Sale, Transfer, or Merger 
Notice is given to the public of an application filed with the Public 
Utility Commission of Texas on September 5, 2014, pursuant to the 
Public Utility Regulatory Act, Texas Utilities Code Annotated §39.158 
(Vernon 2007 and Supp. 2013) (PURA). 

Docket Style and Number: Application of San Antonio River Authority 
and W&W Water, Inc. for the Sale, Transfer, or Merger of Facilities 
and Certificate Rights in Wilson County, Docket Number 42914. 

The Application: San Antonio River Authority (SARA) and W&W 
Water, Inc. (W&W) filed an application for approval of the proposed 
purchase of the Creekwood Estates and Seven Oaks Subdivision Wa-
ter System by W&W from SARA. W&W will assume control of all 
system components and distribution system for the Creekwood Estates 
and Seven Oaks Subdivision Water Systems. 

Persons who wish to intervene in the proceeding or comment upon the 
action sought should contact the Public Utility Commission of Texas 
as soon as possible as an intervention deadline will be imposed. A 
comment or request to intervene should be mailed to P.O. Box 13326, 
Austin, Texas 78711-3326. Further information may also be obtained 
by calling the commission's Office of Customer Protection at (512) 
936-7120 or (888) 782-8477. Hearing and speech-impaired individuals 
with text telephones (TTY) may contact the commission through Re-
lay Texas by dialing 7-1-1. All correspondence should refer to Docket 
Number 42914. 
TRD-201404325 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 9, 2014 

Notice of Intent to Implement a Minor Rate Change Pursuant 
to P.U.C. Substantive Rule §26.171 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (commission) on September 2, 2014, to 
implement a minor rate change pursuant to P.U.C. Substantive Rule 
§26.171. 

Tariff Control Title and Number: Notice of North Texas Telephone 
Company for Approval of a Minor Rate Change Pursuant to P.U.C. 
Subst. R. §26.171 and PURA Section 53, Subchapter G, Tariff Control 
Number 42874. 

The Application: North Texas Telephone Company (NTTC) filed an 
application with the commission for revisions to its Local Exchange 
Tariff. NTTC proposed an effective date of December 1, 2014. The 
estimated revenue increase to be recognized by the Applicant is $9,168 
in gross annual intrastate revenues. The Applicant has 449 access lines 
(residence and business) in service in the state of Texas. 

If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap-
plication applies by September 29, 2014, the application will be dock-
eted. The 5% limitation will be calculated based upon the total number 
of customers of record as of the calendar month preceding the commis-
sion's receipt of the complaint(s). 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by September 29, 2014. Requests to 
intervene should be filed with the commission's Filing Clerk at P.O. 
Box 13326, Austin, Texas 78711-3326 or you may call the commis-
sion at (512) 936-7120 or toll-free 1 (800) 735-2989. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. All correspon-
dence should refer to Tariff Control Number 42874. 
TRD-201404230 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 4, 2014 

Notice of Intent to Implement a Minor Rate Change Pursuant 
to P.U.C. Substantive Rule §26.171 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (commission) on September 2, 2014, to 
implement a minor rate change pursuant to P.U.C. Substantive Rule 
§26.171. 

Tariff Control Title and Number: Notice of Totelcom Communication 
for Approval of a Minor Rate Change Pursuant to P.U.C. Subst. R. 
§26.171 and PURA Section 53, Subchapter G, Tariff Control Number 
42875. 

The Application: Totelcom Communications (Totelcom) filed an appli-
cation with the commission for revisions to its Local Exchange Tariff. 
Totelcom proposed an effective date of December 1, 2014. The esti-
mated revenue increase to be recognized by the Applicant is $64,152 in 
gross annual intrastate revenues. The Applicant has 3,387 access lines 
(residence and business) in service in the state of Texas. 

If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap-
plication applies by September 29, 2014, the application will be dock-
eted. The 5% limitation will be calculated based upon the total number 
of customers of record as of the calendar month preceding the commis-
sion's receipt of the complaint(s). 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by September 29, 2014. Requests to 
intervene should be filed with the commission's Filing Clerk at P.O. 
Box 13326, Austin, Texas 78711-3326 or you may call the commis-
sion at (512) 936-7120 or toll-free 1 (800) 735-2989. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
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the commission through Relay Texas by dialing 7-1-1. All correspon-
dence should refer to Tariff Control Number 42875. 
TRD-201404231 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 4, 2014 

Notice of Intent to Implement a Minor Rate Change Pursuant 
to P.U.C. Substantive Rule §26.171 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (commission) on September 2, 2014, to 
implement a minor rate change pursuant to P.U.C. Substantive Rule 
§26.171. 

Tariff Control Title and Number: Notice of Lipan Telephone Company 
for Approval of a Minor Rate Change Pursuant to P.U.C. Subst. R. 
§26.171 and PURA Section 53, Subchapter G, Tariff Control Number 
42876. 

The Application: Lipan Telephone Company (Lipan) filed an applica-
tion with the commission for revisions to its Local Exchange Tariff. 
Lipan proposed an effective date of December 1, 2014. The estimated 
revenue increase to be recognized by the Applicant is $28,096 in gross 
annual intrastate revenues. The Applicant has 1,277 access lines (resi-
dence and business) in service in the state of Texas. 

If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap-
plication applies by September 24, 2014, the application will be dock-
eted. The 5% limitation will be calculated based upon the total number 
of customers of record as of the calendar month preceding the commis-
sion's receipt of the complaint(s). 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by September 24, 2014. Requests to 
intervene should be filed with the commission's Filing Clerk at P.O. 
Box 13326, Austin, Texas 78711-3326 or you may call the commis-
sion at (512) 936-7120 or toll-free 1 (800) 735-2989. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. All correspon-
dence should refer to Tariff Control Number 42876. 
TRD-201404232 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 4, 2014 

Notice of Intent to Implement a Minor Rate Change Pursuant 
to P.U.C. Substantive Rule §26.171 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (commission) on September 2, 2014, to 
implement a minor rate change pursuant to P.U.C. Substantive Rule 
§26.171. 

Tariff Control Title and Number: Notice of West Plains Telecommuni-
cations, Inc. for Approval of a Minor Rate Change Pursuant to P.U.C. 
Subst. R. §26.171 and PURA Section 53, Subchapter G, Tariff Control 
Number 42873. 

The Application: West Plains Telecommunications, Inc. (West Plains) 
filed an application with the commission for revisions to its Local Ex-

change Tariff. West Plains proposed an effective date of December 1, 
2014. The estimated revenue increase to be recognized by the Appli-
cant is $48,298 in gross annual intrastate revenues. The Applicant has 
3,401 access lines (residence and business) in service in the state of 
Texas. 

If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap-
plication applies by September 29, 2014, the application will be dock-
eted. The 5% limitation will be calculated based upon the total number 
of customers of record as of the calendar month preceding the commis-
sion's receipt of the complaint(s). 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by September 29, 2014. Requests to 
intervene should be filed with the commission's Filing Clerk at P.O. 
Box 13326, Austin, Texas 78711-3326 or you may call the commis-
sion at (512) 936-7120 or toll-free 1 (800) 735-2989. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. All correspon-
dence should refer to Tariff Control Number 42873. 
TRD-201404236 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 4, 2014 

Notice of Intent to Implement a Minor Rate Change Pursuant 
to P.U.C. Substantive Rule §26.171 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (commission) on September 2, 2014, to 
implement a minor rate change pursuant to P.U.C. Substantive Rule 
§26.171. 

Tariff Control Title and Number: Notice of XIT Rural Telephone Co-
operative, Inc. for Approval of a Minor Rate Change Pursuant to P.U.C. 
Subst. R. §26.171 and PURA Section 53, Subchapter G, Tariff Control 
Number 42877. 

The Application: XIT Rural Telephone Cooperative, Inc. (XIT Rural) 
filed an application with the commission for revisions to its Local Ex-
change Tariff. XIT Rural proposed an effective date of December 1, 
2014. The estimated revenue increase to be recognized by the Appli-
cant is $21,926.40 in gross annual intrastate revenues. The Applicant 
has 1,037 access lines (residence and business) in service in the state 
of Texas. 

If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap-
plication applies by September 24, 2014, the application will be dock-
eted. The 5% limitation will be calculated based upon the total number 
of customers of record as of the calendar month preceding the commis-
sion's receipt of the complaint(s). 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by September 24, 2014. Requests to 
intervene should be filed with the commission's Filing Clerk at P.O. 
Box 13326, Austin, Texas 78711-3326 or you may call the commis-
sion at (512) 936-7120 or toll-free 1 (800) 735-2989. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. All correspon-
dence should refer to Tariff Control Number 42877. 
TRD-201404237 
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Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 4, 2014 

Notice of Petition for Amendment to Sewer Certificate of 
Convenience and Necessity by Expedited Release 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) on September 4, 2014, of a petition 
under Texas Water Code Ann. §13.254(a-5) by Tyler Oak Creek De-
velopment, LLC to amend Tall Timbers Utility Company, Inc.'s sewer 
certificate of convenience and necessity by expedited release in Smith 
County, Texas. 

Docket Style and Number: Petition of Tyler Oak Creek Development, 
LLC to Amend Tall Timbers Utility Company, Inc.'s Sewer Certificate 
of Convenience and Necessity by Expedited Release in Smith County, 
Docket No. 42893. 

The Application: Tyler Oak Creek Development, LLC (Tyler Oak) 
owns a tract of land located wholly or partially within Tall Timbers 
Utility Company, Inc.'s (Tall Timbers) service area in Smith County, 
Texas. The tract of land is at least 25 acres. Tyler Oak petitioned 
the Public Utility Commission of Texas under Tex. Water Code Ann. 
§13.254(a-5) for expedited release of this property from Tall Timbers' 
sewer certificate of convenience and necessity (CCN) No. 20694. 
Tyler Oak states that this property is not receiving sewer service from 
Tall Timbers, nor does Tall Timbers have any sewer lines or facilities 
on the tract that could be used to provide retail sewer service. 

Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas no later than September 24, 2014, 
by mail at P.O. Box 13326, Austin, Texas 78711-3326 or by phone at 
(512) 936-7120 or toll-free at (888) 782-8477. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the com-
mission through Relay Texas by dialing 7-1-1. All comments should 
reference Docket Number 42893. 
TRD-201404350 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 10, 2014 

Notice of Petition for Amendment to Water Certificate of 
Convenience and Necessity by Expedited Release 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) on August 4, 2014, of a petition under 
Texas Water Code Ann. §13.254(a-5) by Martin Land Development, 
Ltd. to amend the Town of Cut and Shoot's water certificate of conve-
nience and necessity (CCN) No. 11615 by expedited release in Mont-
gomery County, Texas. 

Docket Style and Number: Petition for Expedited Release Pursuant 
to Texas Water Code §13.254(a-5) from Martin Land Development, 
Ltd., to Decertify a Portion of Certificate of Convenience and Necessity 
(CCN) No. 11615 held by the Town of Cut and Shoot in Montgomery 
County, Docket No. 42894. 

The Application: Martin Land Development, Ltd. (Martin) owns 
133.965 acres in Montgomery County, Texas. Martin petitioned the 
Commission under Tex. Water Code Ann. §13.254(a-5) for expedited 
release of this property from the Town of Cut and Shoot's (Cut and 

Shoot) water certificate of convenience and necessity, No. 11615. 
Martin states that this property is not platted, has never been served, 
and does not have any utility infrastructure located on it. 

Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas no later than September 25, 2014, 
by mail at P.O. Box 13326, Austin, Texas 78711-3326 or by phone at 
(512) 936-7120 or toll-free at (888) 782-8477. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the com-
mission through Relay Texas by dialing 7-1-1. All comments should 
reference Docket Number 42894. 
TRD-201404352 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 10, 2014 

Notice of Petition for Amendment to Water and Sewer 
Certificates of Convenience and Necessity by Expedited 
Release 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) on September 4, 2014, of a petition un-
der Texas Water Code Annotated §13.254(a-5) by Parker Corporation 
to amend Mustang Special Utility District's water and sewer certificates 
of convenience and necessity by expedited release in Denton County, 
Texas. 

Docket Style and Number: Petition of Parker Corporation to Amend 
Mustang Special Utility District's Water and Sewer Certificates of 
Convenience and Necessity by Expedited Release in Denton, County, 
Docket No. 42895. 

The Application: Parker Corporation (Parker) owns 97.68 acres in 
Denton County, Texas. Parker petitioned the commission under Texas 
Water Code Annotated §13.254(a-5) for expedited release of this prop-
erty from Mustang Special Utility District's (Mustang) water and sewer 
certificates of convenience and necessity, No. 11856 and No. 20930, 
respectively. Parker states that this property is not receiving service 
from Mustang but instead is receiving service from the City of Lincoln 
Park. 

Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas no later than September 23, 2014, 
by mail at P.O. Box 13326, Austin, Texas 78711-3326 or by phone at 
(512) 936-7120 or toll-free at (888) 782-8477. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the com-
mission through Relay Texas by dialing 7-1-1. All comments should 
reference Docket Number 42895. 
TRD-201404322 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 9, 2014 

Public Notice of Forms Publication and Request for Comments 
Staff of the Public Utility Commission of Texas (commission staff) 
request comments on its proposed forms and instructions which will 
be utilized in conjunction with existing substantive rules in Chapters 
25, 26 and 28, relating to Electric, Telecommunications and Cable & 
Video Services. The commission is requesting comments concerning 
the minor changes in content and new format of the existing Aggregator 
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(AGG) Application, SPCOA and COA (CLEC) Application, Cable and 
Video (SICFA) Application, Interexchange Carrier (IXC) Registration 
Application and Texas Pay Telephone Service Provider (PTS) Regis-
tration Application. Staff seeks to make minor changes for consistency 
between commission forms, conversion to online format, clarification 
of information, reorganization of information and additional contacts. 
Pursuant to P.U.C. Procedural Rule §22.80 (relating to Commission 
Prescribed Forms), staff is seeking commission approval of these form 
changes. 

The forms are available for viewing on the commission's filing 
interchange system at http://interchange.puc.texas.gov/WebApp/In-
terchange/application/dbapps/filings/pgSearch.asp. Comments on the 
proposed form revisions and form format revisions may be submitted 
to the Filing Clerk, Public Utility Commission of Texas, 1701 North 
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326. Sixteen 
copies of comments on the forms are required to be filed. Comments 
on the forms are due Monday, October 27, 2014. Comments should be 
organized in a manner consistent with the organizations of the forms. 
All comments should refer to Project Number 42764 and include the 
name of the specific form document. 

Questions concerning Project Number 42764 should be directed to 
Gordon Van Sickle at (512) 936-7343. Hearing and speech-impaired 
individuals with text telephones (TTY) may contact the commission 
through Relay Texas by dialing 7-1-1. 

1. Aggregator (AGG) Registration Application - Online formatting, 
instructions integrated into application, reorganized requested informa-
tion into sections to be consistent with other commission applications, 
information clarifications, Texas address contact, authorized represen-
tative contact, and regulatory representative contact. 

2. Interexchange Carrier (IXC), Prepaid Calling Service Company 
or Other Uncertificated Nondominant Telecommunications Car-
rier Registration Application - Online formatting and reorganized 
requested information into sections to be consistent with other com-
mission applications. 

3. Texas Pay Telephone Service (PTS) Provider Registration Ap-
plication - Online formatting, reorganized requested information into 
sections to be consistent with other commission applications, autho-
rized contact, and regulatory contact. 

4. State Issued Certificate of Franchise Authority (SICFA) Appli-
cation -Online formatting, reorganized requested information into sec-
tions to be consistent with other commission applications and clarifi-
cation of requested information. 

5. Service Provider Certificate of Operating Authority (SPCOA) 
and Certificate of Operating Authority (COA) Certification Appli-
cation - Online formatting and reorganized requested information into 
sections to be consistent with other commission applications. 
TRD-201404270 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 8, 2014 

Public Notice of Workshop 

Staff of the Public Utility Commission of Texas (commission staff) will 
hold a workshop regarding Project No. 42647, ERCOT Planning and 
System Costs Associated with Renewable Resources and New Large 
DC Ties, on Thursday, October 30, 2014, at 9:30 a.m. The workshop 
will be held in the Commissioners' Hearing Room, located on the 7th 

floor of the William B. Travis Building, 1701 North Congress Avenue, 
Austin, Texas 78701. 

Questions concerning the workshop or this notice should be referred 
to Liz Kayser, Section Director, Competitive Markets Division, (512) 
936-7390 or at liz.kayser@puc.texas.gov. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the 
commission through Relay Texas by dialing 7-1-1. 
TRD-201404313 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 8, 2014 

Public Notice of Workshop 

Staff of the Public Utility Commission of Texas (commission or PUC) 
will hold a workshop regarding Project No. 41894, Activities Relating 
to Transfer of Water Program from TCEQ to PUCT, Friday, October 
10, 2014, at 10:00 a.m. The workshop will be held in the Commission-
ers' Hearing Room, located on the 7th floor of the William B. Travis 
Building, 1701 North Congress Avenue, Austin, Texas 78701. 

The purpose of the workshop will be for the commission staff to discuss 
and for interested stakeholders to ask questions about the procedures 
for making filings at the PUC, including how to properly file confiden-
tial materials. The filing requirements of the PUC differ in significant 
respects from the filing requirements at the Texas Commission on En-
vironmental Quality. This workshop is intended to educate and inform 
interested stakeholders on how to file documents with and retrieve doc-
uments from the PUC. 

A general description of the filing procedures at the PUC may be 
found on the PUC's website at: http://www.puc.texas.gov/industry/fil-
ings/Default.aspx. 

Questions concerning the workshop or this notice should be referred to 
Tammy Benter, (512) 936-7146 or at water@puc.texas.gov. Questions 
concerning commission filing requirements may be directed to Chris 
Burch at (512) 936-7180. Hearing and speech-impaired individuals 
with text telephones (TTY) may contact the commission through Relay 
Texas by dialing 7-1-1. 
TRD-201404353 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 10, 2014 

Texas Department of Transportation 
Aviation Division - Request for Qualifications for Professional 
Architectural/Engineering Services 
The City of Llano, through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage a Professional Engineering Firm 
for services pursuant to Chapter 2254, Subchapter A, of the Govern-
ment Code. TxDOT Aviation Division will solicit and receive qual-
ifications for professional engineering design services for the current 
aviation project as described below. 

Current Project: City of Llano; TxDOT CSJ No.: 1514LLANO. 

Scope: Provide engineering/design services to: 

1. Rehabilitate and Mark Runway 17-35 
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2. Rehabilitate Hangar Access Taxiways 

3. Rehabilitate Parallel Taxiway 

4. Rehabilitate Cross Taxiways 

5. Rehabilitate Apron 

6. Install Obstruction Lights 

There is no DBE Goal for this project. The goal will be reset for the 
construction phase. The TxDOT Project Manager is Ed Mayle. 

The following is a listing of proposed projects at the Llano Municipal 
Airport during the course of the next five years through multiple grants. 

Future scope work items for engineering/design services within the 
next five years may include the following: 

Install culverts; extend runway; extend MIRLs; extend Parallel Taxi-
way; rehabilitate and mark Runway 17-35; rehabilitate Hangar Access 
Taxiways; rehabilitate Parallel Taxiway; rehabilitate Apron; rehabili-
tate Cross Taxiways; replace MIRLs and signs; replace rotating bea-
con; and evaluate/replace associated airfield electrical items. 

The City of Llano reserves the right to determine which of the above 
services may or may not be awarded to the successful firm and to ini-
tiate additional procurement action for any of the services above. 

To assist in your qualification statement preparation, the criteria, 5010 
drawing, project diagram, and most recent Airport Layout Plan are 
available online at http://www.txdot.gov/inside-txdot/division/avi-
ation/projects.html by selecting "Llano Municipal Airport." The 
qualification statement should address a technical approach for the 
current scope only. Firms shall use page 4, Recent Airport Experience, 
to list relevant past projects for both current and future scope. 

Interested firms shall utilize the latest version of Form AVN-550, ti-
tled "Qualifications for Aviation Architectural/Engineering Services." 
The form may be requested from TxDOT, Aviation Division, 125 E. 
11th Street, Austin, Texas 78701-2483, phone number, 1(800) 68-PI-
LOT (74568). The form may be emailed by request or downloaded 
from the TxDOT web site at http://www.txdot.gov/inside-txdot/divi-
sion/aviation/projects.html. The form may not be altered in any way. 
All printing must be in black on white paper, except for the optional il-
lustration page. Firms must carefully follow the instructions provided 
on each page of the form. Qualifications shall not exceed the number of 
pages in the AVN-550 template. The AVN-550 consists of eight 8 1/2" 
x 11" pages of data plus one optional illustration page. The optional 

illustration page shall be no larger than 11" x 17" and may be folded to 
an 8 1/2" x 11" size. A prime provider may only submit one AVN-550. 
If a prime provider submits more than one AVN-550, that provider will 
be disqualified. AVN-550s shall be stapled but not bound or folded in 
any other fashion. AVN-550s WILL NOT BE ACCEPTED IN ANY 
OTHER FORMAT. 

ATTENTION: To ensure utilization of the latest version of Form AVN-
550, firms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a 
previous download may not be the exact same format. Form AVN-550 
is a PDF Template. 

Please note: 

SEVEN completed copies of Form AVN-550 must be received by 
TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor, 
South Tower, Austin, Texas 78704, no later than October 21, 2014, 
4:00 p.m. Electronic facsimiles or forms sent by email will not be 
accepted. Please mark the envelope of the forms to the attention of 
Beverly Longfellow. 

The consultant selection committee will be composed of local gov-
ernment representatives. The final selection by the committee will 
generally be made following the completion of review of AVN-550s. 
The committee will review all AVN-550s and rate and rank each. 
The Evaluation Criteria for Engineering Qualifications can be found 
at http://www.txdot.gov/inside-txdot/division/aviation/projects.html 
under the Notice to Consultants link. All firms will be notified and the 
top rated firm will be contacted to begin fee negotiations. The selection 
committee does, however, reserve the right to conduct interviews for 
the top rated firms if the committee deems it necessary. If interviews 
are conducted, selection will be made following interviews. 

Please contact TxDOT Aviation for any technical or procedural ques-
tions at 1(800) 68-PILOT (74568). For procedural questions, please 
contact Beverly Longfellow, Grant Manager. For technical questions, 
please contact Ed Mayle, Project Manager. 
TRD-201404356 
Leonard Reese 
Associate General Counsel 
Texas Department of Transportation 
Filed: September 10, 2014 
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 

Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
Emergency Rules- sections adopted by state agencies on an 

emergency basis. 
Proposed Rules - sections proposed for adoption. 
Withdrawn Rules - sections withdrawn by state agencies 

from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 

Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency. 

In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 39 (2014) is cited as follows: 39 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “39 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 39 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture 
7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services 
28. Insurance 
30. Environmental Quality 
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections 
40. Social Services and Assistance 
43. Transportation 

How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
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SALES AND CUSTOMER SUPPORT 

Sales - To purchase additional subscriptions or back issues (beginning with Volume 30, 
Number 36 – Issued September 9, 2005), you may contact LexisNexis Sales at 1-800-
223-1940 from 7am to 7pm, Central Time, Monday through Friday. 

*Note: Back issues of the Texas Register, published before September 9, 2005, must be 
ordered through the Texas Register Section of the Office of the Secretary of State at 
(512) 463-5561. 

Customer Support - For questions concerning your subscription or account information, you 
may contact LexisNexis Matthew Bender Customer Support from 7am to 7pm, Central Time, 
Monday through Friday. 

Phone: (800) 833-9844
 
Fax: (518) 487-3584
 
E-mail: customer.support@lexisnexis.com
 
Website: www.lexisnexis.com/printcdsc
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