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Introduction 

Legal interventions directed at reducing gang activity focus on 
imposing harsher punishments for gang members and gang-related crime, 
primarily in the context of the criminal justice system. Within the past 
twenty years in California, for example, legislation such as the Street 
Terrorism Education and Prevention Act (STEP Act) 1 and Proposition 212 
have expanded legal definitions of gang membership, created new crimes 
for which gang members can be prosecuted, and enhanced the sentences 
that can be applied to gang members.3 These types of punitive responses to 
gang-related crime correspond to the American criminal justice system's 
rapidly expanding reliance on incarceration as the primary response to 
crime.4 Within this punishment-driven climate, the use of civil gang 

1. Street Terrorism Enforcement and Prevention Act, CAL. PENAL CODE 186.20-186.33 
(West 2009).  

2. Proposition 21, entitled the Gang Violence and Juvenile Crime Prevention Act, was passed by 
California voters at the March 7, 2000 primary election. See Manduley v. Superior Court of San Diego, 
27 Cal. 4th 537, 544-45 (Cal. 2002).  

3. See Linda S. Beres & Thomas D. Griffith, Demonizing Youth, 34 LOY. L.A. L. REV. 747 
(2001); Raffy Astvasadoorian, Note, California's Two-Prong Attack Against Gang Crime and Violence: 
The Street Terrorism Enforcement and Prevention Act and Anti-Gang Injunctions, 19 J. JUV. L. 272 
(1998); L.A. COUNTY CIVIL GRAND JURY, FINAL REPORT 169, 192 (2004), available at 
http://grandjury.co.la.ca.us/gjury03-04/LACGJFR_03-04.pdf.  

4. See generally DAVID CAYLEY, THE EXPANDING PRISON: THE CRISIS IN CRIME AND 
PUNISHMENT AND THE SEARCH FOR ALTERNATIVES 1-62 (1998) (tracing the increasing use of 
punishment and prisons in the United States, as well as internationally); ANNE-MARIE CUSAC, CRUEL & 
UNUSUAL: THE CULTURE OF PUNISHMENT IN AMERICA (2009) (examining the increasingly punitive 
nature of the U.S. criminal justice system, including an analysis of the use of torture as a form of 
punishment legitimized by the state); ANGELA Y. DAVIS, ARE PRISONS OBSOLETE? 9-21 (2003) 
(detailing the rapid growth of prisons in California and examining the role that prisons play in American 
consciousness); Do PRISONS MAKE US SAFER? THE BENEFITS AND COSTS OF THE PRISON BOOM 
(Steven Raphael & Michael A. Stoll eds., 2009) (providing data regarding the rapid growth of 
incarceration in the United States, including a chapter that addresses the reasons for this growth); see 
also INVISIBLE PUNISHMENT: THE COLLATERAL CONSEQUENCES OF MASS IMPRISONMENT (Mark 
Mauer & Meda Chesney-Lind eds., 2002) (a compilation of articles that address various collateral 
consequences of incarceration, including effects on children, families, and communities); David 
Dolinko, The Future of Punishment: Introduction, 46 UCLA L. REV. 1723 (1999) (summarizing 
American trend towards increasing use of punishment and incarceration); Sharon Dolovich, 
Incarceration American-Style, 3 HARV. L. POL'Y REV. 237 (2009) (tracing the reliance on mass 
incarceration in American society); Malcolm W. Klein, Framing the Juvenile Justice Problem: The 
Reality Behind the Problem 23 PEPP. L. REV. 860, 865 (1996) (reporting that all recent legislation
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injunctions has gained remarkable popularity in the state of California.  

Civil gang injunctions are court orders that criminalize many 
behaviors that would otherwise not be considered criminal activities; these 
orders only apply within specific geographic boundaries.5 Through a legal 
process that involves suing alleged gang members and/or a gang as a whole 
in civil court, prosecuting agencies throughout California have obtained 
civil injunctions that prohibit alleged gang members from walking down the 
street together, riding in cars together, and engaging in a variety of other 
day-to-day activities. Police have wide discretion in deciding who should 
be subject to the terms of a gang injunction after it has been issued by a 
judge, and their application is often over-inclusive, leading to the 
criminalization of the daily lives of many young people of color in low
income communities.  

Gang injunctions have gained political popularity, and their use has 
expanded rapidly in the past twenty years.6 However, injunctions have 
been devised by prosecutorial agencies without much reference to social 
science research regarding the factors that tend to increase or decrease gang 
involvement.' As such, the very philosophy underlying the use of 
injunctions-to label, isolate, and marginalize people the police consider to 
be gang members or associates-is contrary to what theoretical 
explanations of gang involvement would suggest as an effective strategy for 
decreasing gang involvement.8 Gang injunctions in fact have great 
potential to exacerbate factors that contribute to gang involvement when 
analyzed according to the multiple marginality theory of gang 
involvement. 9 

regarding gangs has been pro-prosecution).  

5. Civil gang injunctions generally prohibit two types of behaviors: (1) those that are already 
defined as crimes under the law; and (2) those that would not be considered to be crimes absent the 
restrictions imposed by the injunction. These categories will be explored in more detail in Part I of this 
Article.  

6. See EDWARD L. ALLAN, CIVIL GANG ABATEMENT: THE EFFECTIVENESS & IMPLICATIONS OF 

POLICING BY INJUNCTION (2004).  

7. See infra Part III.  

8. See, e.g., JUDITH GREENE & KEVIN PRANIS, JUSTICE POLICY INSTITUTE, GANG WARS: THE 

FAILURE OF ENFORCEMENT TACTICS AND THE NEED FOR EFFECTIVE PUBLIC SAFETY STRATEGIES 68 

(2007) (reporting that "the thrust of most gang enforcement efforts runs counter to what is known about 
gangs and gang members, rendering the efforts ineffectual if not counterproductive."). For an 
explanation of why gang injunctions may nonetheless enjoy political popularity, see KAREN UMEMOTO, 
THE TRUCE: LESSONS FROM AN L.A. GANG WAR 61, 63 (2006) (presenting an overview of the 
phenomenon of "moral panic" in which "one common feature ... is the contradiction between popular 
perceptions and official evidence"). Umemoto explains that "the way in which gangs were 
problematized in the discourse of moral panic, however, did not reflect our best understanding of the 
phenomenon at that time and resulted in policies and practices based on dubious assumptions." Id. at 
61. She goes on to highlight that the disconnect between those who create policies to respond to gang 
issues and those who conduct research regarding theory, has added to the problem of effectively 
responding to gangs. She finds that "the lasting legacy of the moral panic was a policy trajectory based 
on a one-dimensional understanding of the problem-completely devoid of the intricacies, complexities, 
and subtleties that may have prompted a more holistic approach to dealing with it." Id. at 63.  

9. Multiple marginality theory is a holistic theory regarding gang involvement developed by Dr.  
James Diego Vigil. See JAMES DIEGO VIGIL, BARRIO GANGS: STREET LIFE AND IDENTITY IN SOUTHERN 

CALIFORNIA 9 (1988); see also infra note 159-169 and accompanying text.
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Theoretical explanations of gang activity are important to consider 
in the legal discourse regarding the use of gang injunctions, yet reference to 
such theory is frequently missing. Political discussions regarding gang 
injunctions tend to focus on members of law enforcement boasting about 
their effectiveness without referencing research on the factors that fuel gang 
activity or research on the actual impacts of gang injunctions in the 
communities in which they have been implemented.10 Case law regarding 
gang injunctions has not incorporated a consideration of social science 
research and theory into its analysis of the constitutional issues raised by 
injunctions; however, as this Article will explore, social science is highly 
relevant to such analyses.  

This Article integrates multiple marginality theory with an analysis 
of gang injunctions in Los Angeles to draw to attention to some of the ways 
in which gang injunctions may, in fact, contribute to gang activity. It 
incorporates a critique on the effects of injunctions as related to the 
constitutional legal analysis." In an effort to focus on some of the 
unintended consequences of gang injunctions, this Article draws upon 
examples of how gang injunctions have affected specific individuals. 12 

Research on the effectiveness of gang injunctions has yielded mixed results, 
and the research has not proven that gang injunctions consistently bring 
about a long-term reduction in gang activity. Through focusing on some 
examples of the ways in which injunctions affect those subject to them, and 
integrating these examples with a theoretical analysis, this Article 
highlights some of the reasons that gang injunctions may fail to bring about 
long-term reductions in gang activity. It also brings a unique perspective to 
bear on the issue by incorporating the perspectives of youth directly 
affected by gang injunctions.  

This Article begins in Part I with an overview of the use of gang 
injunctions in Los Angeles, and more specifically within the community of 
Venice. Part II summarizes the major case law regarding the 
constitutionality of gang injunctions with a particular emphasis on the areas 
where the court's reasoning overlaps with social science theory. Part III 
presents a summary of the major studies exploring the effectiveness of gang 

10. See, e.g., Beth Barrett, Court Ban on Gangs Effective, Divisive, L.A. DAILY NEWS, Jan. 12, 
2008 (quoting representatives from Los Angeles City Attorney's Office and the LAPD regarding the 
effectiveness of gang injunctions); Gang Injunctions, L.A. CITY ATTORNEY'S OFFICE, 
http://atty.lacity.org/OUR_OFFICE/CriminalDivision/GangInjunctions/index.htm (last visited Nov. 22, 
2010) ("Gang Injunctions have proven to be one of the most effective legal tools available to law 
enforcement in suppressing and disrupting the criminal and often violent activities of Los Angeles street 
gangs and protecting the communities and neighborhoods they terrorize.").  

11. As an attorney in the Los Angeles County Office of the Public Defender from 2005 to 2009, I 
became familiar with the practical aspects of the legal process surrounding the enforcement of gang 
injunctions. Observations obtained through this experience are incorporated into this Article.  

12. The narrative examples referenced in this Article, infra, were derived from interviews and 
observations this author made while working as a social worker in a community organization in Venice 
from 2001 to 2005. The Oakwood community of Venice, therefore, is used as somewhat of a case study 
in order to incorporate the experiences of individuals and a community into the theoretical analysis. The 
names of the individuals discussed in this Article have been changed to protect their privacy.
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injunctions. Part IV provides an overview of the multiple marginality 
theory of gang involvement-a comprehensive theory used in this Article 
as the basis of a critique of the assumptions underlying gang injunctions.  
Part V incorporates multiple marginality theory into narratives from the 
lives of youth affected by gang injunctions in order to highlight some of the 
counterproductive impacts of injunctions on the attitudes and behavior of 
these youth. Part VI draws some of the issues highlighted in the narratives 
in the previous Part into a constitutional analysis. This Article concludes in 
Part VII by discussing alternatives to gang injunctions that would likely be 
more effective when considered in conjunction with multiple marginality 
theory; this Part also includes some recommendations for changes to gang 
injunctions that may decrease some of their negative effects.  

I. Gang Injunctions in Los Angeles 

Although gang injunctions were first utilized in Los Angeles in the 
1980s, their use began to expand more rapidly in the 1990s. 13 The lawsuit 
that is widely credited with marking the beginning of the Los Angeles City 
Attorney's current use of gang injunctions was filed against alleged 
members of the Playboy Gangster Crips in 1987.14 Gang injunctions have 
received national attention, and Los Angeles has been credited for 
"pioneering" their use.15 Within the city of Los Angeles alone, there are at 
least 43 permanent gang injunctions in place, restricting the activities of at 
least 71 gangs, 16 and there are many more injunctions within the county of 
Los Angeles.17 Gang injunctions are being increasingly utilized in counties 
throughout California,18 and more recently other states have initiated their 

13. For an extensive review of the origins of the use of gang injunctions in Los Angeles and their 
rapid expansion beginning in the late 1990s, see ALLAN, supra note 6, at 64-67, 72.  

14. See Paul Feldman, Judge OKs Modified Measures to Curb Gang, L.A. TIMES, Dec. 12, 1987, 
at B3; see also ALLAN, supra note 6, at 65; see also ACLU FOUND. OF SOUTHERN CAL., FALSE 

PREMISE, FALSE PROMISE: THE BLYTHE STREET GANG INJUNCTION AND ITS AFTERMATH (1997) 

(providing a history of the use of gang injunctions).  

15. U.S. BUREAU OF JUSTICE ASSISTANCE, URBAN STREET GANG ENFORCEMENT 91 (1997).  

16. See Gang Injunctions, supra note 10.  

17. The aforementioned count of Los Angeles injunctions does not include those injunctions that 
fall within Los Angeles County, but not within the city limits, such as those filed by the Los Angeles 
District Attorney's Office and by smaller cities. See L.A. DISTRICT ATTORNEY'S OFFICE, GANG CRIME 

AND VIOLENCE IN LOS ANGELES COUNTY: FINDINGS & PROPOSALS FROM THE DISTRICT ATTORNEY'S 

OFFICE 33 (2008), available at http://da.co.la.ca.us/pdf/LADAGangCrime_&_Violence_APR_ 

2008.pdf (listing 14 gang injunctions that the DA's office helped to obtain, including 9 additional 
injunctions that are not included in the Los Angeles City Attorney's count referenced above); see also 
Andre Coleman, City Under Siege, PASADENA WEEKLY, Jan. 14, 2010 (describing gang injunctions in 
the cities of Monrovia and Pasadena); News Details: City Prosecutor Tom Reeves Announces Latest 

Gang Injunction, CITY OF LONG BEACH, 

http://www.longbeach.gov/news/displaynews.asp?NewsID=176 (last visited Nov. 16, 2010) (listing 
information about five gang injunctions in the City of Long Beach).  

18. Gang injunctions are in place in the following California counties, among others: San Diego, 
Orange, Ventura, Riverside, San Bernadino, San Francisco, and Tulare. See ALLAN, supra note 6, at 3
4 (citing the use of gang injunctions in other states and cities); Jonathan Abrams, Injunction Issued 
Against Riverside Riverside Gang Injunction Issued, L.A. TIMES, Aug. 25, 2007; Daffodil J. Altan, 
Orange's Barrio Cypress Residents Fought the DA's Gang Injunction-and Won (Sort Of), O.C.
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use.19 
A gang injunction is a court order that prohibits gang members and 

associates from engaging in specified behaviors within specifically 
designated geographical boundaries. 20 An injunction is similar to a civil 
restraining order in that it is issued in a civil court and contains a list of 
prohibited activities.21 Like a restraining order, violating an injunction can 
result in criminal prosecution for a misdemeanor violation of contempt of 
court, which is punishable by up to six months in jail and/or a $1,000 fine.2 2 

As opposed to a restraining order, however, gang injunctions are permanent 
and have no expiration dates. 23 

Typical activities that are "enjoined" by gang injunctions include 
two classes of behaviors: (1) actions that are already defined as crimes 
under the law, and (2) actions that are not otherwise criminal acts under the 
law.24 Examples of activities that fall under the first category include 
possessing drugs or weapons, selling drugs, vandalizing property, and 
threatening witnesses. 25 All of these behaviors are already criminal under 
California law, and people can be prosecuted for these behaviors in the 
absence of an injunction. 26 Typical activities that fall into the second 
category-behaviors that are otherwise non-criminal-are much more 
benign and include actions such as waving at cars, walking down the street 
with someone else the police consider to be a gang member, appearing in 
public view in the presence of someone who possesses alcohol, carrying a 
marker, and riding in a vehicle with someone the police consider to be a 
gang member. 27 In essence, gang injunctions criminalize a variety of 
activities that would not be criminal for every other citizen.  

WEEKLY.COM, May 28, 2009, http://www.ocweekly.com/2009-05-28/news/barrio-cypress-orange 
(reporting that as of 2009 five gang injunctions were in place in Orange County); Demian Buwa, S.F.  
Gang Injunction Zone Controversial, SAN FRANCISCO CHRONICLE, Oct. 27, 2008; David Castellon, 
Norteno Safe Zone Permanent, VISALIA GANNETT, May 6, 2008 (reporting about an injunction against 
four gangs in Tulare County); Catherine Saillant, Zone is OKd to Limit Oxnard Gang, L.A. TIMES, Sept.  
20, 2006; Gang Injunctions, SAN DIEGO COUNTY DISTRICT ATTORNEY, http://www.sdcda.org/ 

preventing/gangs/injunctions.html (last visited Jan. 19, 2011) (listing sixteen civil gang injunctions in 
place in San Diego County).  

19. James Leito, Comment, Taking the Fight on Crime from the Streets to the Courts, 40 TEx.  
TECH. L. REV. 1039 (2008) (detailing Texas's use of gang injunctions); Stefanie Frith, Cities Try 
Wrangling Gangs with Civil Suits; Drop in Crime Tied to Injunctions, USA TODAY, Sept. 8, 2008, at A2 
(describing the expansion of the use of gang injunctions within California, as well as to other states).  

20. See Important Facts to Know About Gang Injunctions, L.A. CITY ATTORNEY'S OFFICE, 
http://atty.lacity.org/our_office/criminaldivision/ganginjunctions/ssLINK/LACITYP_007869 (last 
visited Nov. 16, 2010).  

21. Id.  
22. Id.  
23. See Gang Injunctions, supra note 10.  

24. Important Facts to Know About Gang Injunctions, supra note 20.  

25. Id.; see also infra notes 65-76 and accompanying text.  
26. See CAL. PENAL CODE 12021, 594, 136.1 (West 2010); CAL. HEALTH & SAFETY CODE 

11350-11356.5 (West 2010), respectively.  
27. Important Facts to Know About Gang Injunctions, supra note 20; see also infra, notes 65-76.
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A. Legal Process for Obtaining Gang Injunctions in Los Angeles 

The legal process for obtaining a gang injunction involves a 
prosecuting agency suing a gang and/or its members in civil court. The 
lawsuit is filed in civil court on the grounds that the gang creates a "public 
nuisance" to the community and therefore must be enjoined from certain 
activities so as to protect the community from the nuisance it creates. 28 

Typically, the prosecution obtains declarations from community residents 
and law enforcement officers in order to prove that the gang constitutes a 
public nuisance. 29 The remedy sought by the prosecution is that members 
of the gang be "enjoined," or prohibited from, engaging in particular 
activities that contribute to the nuisance. 3 0 

Generally, individually-named members of a gang and the gang 
itself, as an "unincorporated association," are named as defendants. 31 

There does, however, appear to be a recent trend towards naming only the 
gang as an unincorporated association without naming individual gang 
members as defendants. 32 When an injunction is issued against the gang as 
an unincorporated association, police have broad discretion to add 
additional people to the injunction after the court issues it. The typical 
process by which people are added to the injunction is by individual police 
officers serving people with copies of the injunction as they see fit.  

Those individuals who are subject to gang injunctions are entitled 
to notice under California law. 33 Individuals who are named in the initial 
lawsuit to obtain an injunction are entitled to notice of the pending action 
and may go to court to object to the issuance of the injunction or to object 
to their inclusion in it.34 However, a California Appeals Court held in the 

28. Id. For more information about the history of.California's public nuisance law, which is used 
to obtain gang injunctions, see People ex rel. Gallo v. Acuna, 929 P.2d 596, 602-07 (Cal. 1997) 
(reviewing California nuisance laws); ALLAN, supra note 6, at 53; see also Scott E. Atkinson, Note, The 
Outer Limits of Gang Injunctions, 59 VAND. L. REv. 1693 (2006); Bergen Herd, Note, Injunction as a 
Tool to Fight Gang-Related Problems in California After People ex rel. Gallo v. Acuna: A Suitable 
Solution?, 28 GOLDEN GATE U.L. REv. 629 (1998); Edson McClellan, Note, People ex rel. Gallo v.  
Acuna: Pulling in the Nets on Criminal Street Gangs, 35 SAN DIEGO L. REV. 343 (1998).  

29. See L.A. CITY ATTORNEY'S OFFICE, THE CITY ATTORNEY'S REPORT: GANG INJUNCTIONS: 
How & WHY THEY WORK 9-10, http://atty.lacity.org/ouroffice/criminaldivision/ganginjunctions/ 

ssLINK/LACITYP_006877 (last visited Nov. 22, 2010) [hereinafter CITY ATTORNEY'S REPORT].  
30. See generally id.  
31. See, e.g., People v. Venice 13 Gang, No. SC060375 (Cal. Sup. Ct. L.A. County, Jan. 12, 

2001) (naming Venice 13 gang as an unincorporated association, individual gang members, and "Does 1 
through 200" as defendants in a gang injunction lawsuit); People v. Venice Shorelines Crips, No.  
SC057282 (Cal. Sup. Ct. L.A. County, May 21, 1999) (naming Venice Shoreline Crips as an 
unincorporated association, individual gang members, and "Does 1 through ___"as defendants). Many 
injunctions also use the word "Does" as a placeholder for people to be subject to the injunction in the 
future.  

32. See, e.g., People ex rel. Totten v. Colonia Chiques, 67 Cal. Rptr. 3d 70 (Cal. Ct. App. 2007).  
33. See People ex rel. Reisig v. Broderick Boys, 59 Cal. Rptr. 3d 64, 79 (Cal. Ct. App. 2007).  
34. In a recent California case, the Yolo County District Attorney's Office attempted to name 

only a gang-The Broderick Boys-as an unincorporated association as a defendant. Although 
individual members of the gang were named in the DA's request for the injunction, they were not named 
as defendants and most were not given notice prior to the trial court's issuing the injunction. Only one
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case of Iraheta that indigent defendants are not entitled to court-appointed 
counsel in gang injunction cases because they are civil in nature.35 Because 
of this holding, and because most individuals named in gang injunctions 
lack the financial and social capital to obtain private counsel, successful 
challenges to injunctions at this stage are not common.  

For those who are not named in the initial lawsuit to obtain a gang 
injunction, but are served with a copy of the injunction after it is in place, 
there is no scheduled opportunity for the individual to challenge his or her 
inclusion in the injunction in court.3 6 If the individual had the financial 
resources to hire an attorney to demand an appearance in civil court on his 
or her behalf, such an objection would be possible. 37 However, because 
defendants in gang injunction cases do not receive court-appointed counsel 
to assist them in civil court, obtaining legal representation is not a real 
option for most of the people who are defined as gang members by police. 3 8 

Therefore, the first opportunity for most people to challenge whether they, 
in fact, should be subject to the injunction comes about after they are 
charged with violating the injunction in criminal court. 39 

Once charged with a violation of the injunction in criminal court, 
one is entitled to court-appointed counsel. 40 However, at this stage in the 
process, the individual is in the disempowered position of a criminal 
defendant accused of a gang-related crime. The accused may be held in jail 
while waiting for a trial date if he or she cannot afford to post bail.41 In 
practice, many people choose to plead guilty or no contest to injunction 
violations through plea bargain agreements that allow them to be released 
from jail in exchange for their admission. 42 Often, the alternative would be 

member of the gang was given notice. The California Court of Appeal for the Third District reversed 
the trial court's decision that this constituted adequate notice. Id.  

35. Iraheta v. Superior Court of L.A., 83 Cal. Rptr. 2d 471 (Cal. Ct. App. 1999) 
36. Orange County senior assistant District Attorney John Anderson criticized this approach, 

stating "'In LA, they'll sue the gang, and then they add people, not by going back to court, but simply 
by serving them. That's a huge problem. They get the opportunity to object to their gang status only 
once they're arrested for violating the injunction,' " Altan, supra note 18, at 4. After he made this 
statement, however, his office began to use the same approach. Id.  

37. People v. Gonzalez, 910 P.2d 1366, 1375 (Cal. 1996) (stating that the California Supreme 
Court "has firmly established that a person subject to a court's injunction may elect whether to challenge 
the constitutional validity of the injunction when it is issued, or to reserve that claim until a violation of 
the injunction is charged as a contempt of court."); Broderick Boys, 59 Cal Rptr. 3d at 64.  

38. See Iraheta, 83 Cal. Rptr. 2d 471, 477 (holding that gang injunction defendants have no right 
to counsel unless the "civil proceedings may deprive them of an interest that is as fundamental as a right 
to physical liberty").  

39. In practice, this frequently subjects unproven gang members to arrest and subsequent pre-trial 
detention, even though they have never been proven to be gang members who should be included in the 
injunction in a court of law.  

40. See CAL. PENAL CODE 987(a) (West 2010) (providing that criminal defendants in noncapital 
cases are to be advised of their right to the appointment of counsel prior to arraignment).  

41. See CAL. PENAL CODE 1275 (stating the factors to consider in setting, denying, or reducing 
bail, which impliedly allows for detention pending the trial or resolution of the case).  

42. This is based on observations gained from working as a public defender in Los Angeles 
County. This may be a tactical process used by prosecuting agencies to circumvent having to prove that 
an individual is a gang member for the purpose of including him or her in an injunction. Cf DAVID 
FEIGE, INDEFENSIBLE (2006) (detailing one man's experiences as a public defender in New York, and
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to wait in jail for thirty days4 3 in order to have a trial where a judge and jury 
would decide whether the prosecutor has proven the following three 
elements beyond a reasonable doubt: (1) the individual had notice of the 
injunction, (2) the individual is a gang member, and (3) the individual 
violated the injunction.44 When people are faced with a choice between 
pleading guilty in order to get out of jail that same day or waiting in jail for 
a month to have a trial, many people choose to plead guilty in order to get 
out of jail, even when they have a good defense. 45 

In the case of gang injunctions, the decision to plead guilty or no 
contest to a contempt violation can have long-term consequences.  
Although the individual may be out of jail that same day, he essentially 
gives up the opportunity to challenge whether he should be subject to the 
terms of the injunction in the future. 46 For any future alleged violation, the 
prosecutor would thus easily be able to prove the first two elements of the 
crime-notice and gang membership-based on the individual's admission 
in the prior case. The only remaining issue in the trial court would be 
whether the alleged activity constitutes a violation of the terms of the 
injunction. In practice, this is the circuitous and often coercive route 
through which many individuals come to be subject to the terms of a gang 
injunction.  

B. The Oakwood Community of Venice 

Within the Oakwood community of Venice, the Los Angeles City 
Attorney's Office filed two separate gang injunctions-one against each 
major gang in the area. The first Venice injunction was filed in 1999 
against the Venice Shoreline Crips, a primarily African American gang.4 7 

The second was filed in 2001 against the Venice 13 gang, a primarily 
Latino gang.4 

addressing the variety of factors that cause criminal defendants to plead guilty or no contest, even when 
they are innocent).  

43. In California, a defendant who is held in custody in a pending misdemeanor criminal case has 
a right to a trial within 30 days from the arraignment date. CAL. PENAL CODE 1382(a)(3). Violations 
of gang injunctions are charged as misdemeanor contempt charges under CAL. PENAL CODE 166 
(a)(4).  

44. See People v. Conrad, 64 Cal Rptr. 2d 248, 251-52 (Cal. Ct. App. 1997) (conceding the 
county attorney had met the requirements that the individual know of the requirements of the injunction 
and that the individual violated the injunction, but holding that the county attorney had not proven the 
individual was a gang member).  

45. This is based on observations gained from working as a public defender in Los Angeles 
County. Cf FEIGE, supra note 42 (detailing one man's experiences as a public defender in New York, 
and addressing the variety of factors that cause criminal defendants to plead guilty or no contest, even 
when they are innocent).  

46. See 5 WAYNE R LAFAVE ET AL., CRIMINAL PROCEDURE 21.4(d) (3d ed. 2009) (asserting that 
a guilty plea may result in the use of evidentiary issues against the defendant in later proceedings).  

47. People v. Shorelines Crips, No. SC057282 (Cal. Sup. Ct. L.A. County, May 21, 1999) (order 
granting preliminary injunction).  

48. People v. Venice 13 Gang, No SC060375 (Cal. Sup. Ct. L.A. County, Jan. 12, 2001) (order 
granting permanent injunction).
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Although providing an overview of the socio-cultural history of the 
Oakwood community is beyond the scope of this article, there are some 
aspects of the community that are important to review in order to discuss 
the role injunctions have played there. Oakwood is a one-square mile 
neighborhood that is home to more low-income residents than the rest of 
Venice. 49 It was historically an African American community given that it 
used to be one of the only areas near the beach in the Los Angeles area 
where African American families were allowed to buy property. 50 Over the 
years, a low-income Latino population moved in.51 Fourteen HUD
subsidized apartment buildings provide housing to low-income tenants, 
who are primarily African American and Latino. From 1993-1994 there 
was a widely-publicized "gang war" between the two major gangs in the 
area-the Shoreline Crips, a primarily African American gang, and Venice 
13, a primarily Latino gang.53 The gang war lasted ten months, resulting in 
seventeen deaths and fifty injuries. 54 It ended when both sides came to a 
truce in 1994.55 During the gang war, there was a common belief among 
community residents that the police were conspiring with real estate 
developers 56 and neither actually wanted to stop the war.5 7 This sense of 
distrust seems to have also affected many of the older residents' reactions to 
the gang injunctions. 58 In the 1980s, Oakwood began to experience a 
process of gentrification at a rapid rate.5 9 Subsequent tensions ensued 
between "new residents" and "old residents," 60 and there continues to be a 
great deal of distrust between "old residents" and law enforcement. 61 

Five years after the gang war ceased, the Los Angeles City 
Attorney's Office filed a gang injunction against the Shoreline Crips. 62 The 
injunction filed against the Shoreline Crips included thirty-six named 
defendants and also named the gang itself as a defendant, so that additional 
unspecified members of the Venice Shoreline Crips gang could be added to 
the injunction in the future. 63 When this injunction was filed, attorneys 
associated with a local community organization assisted those named in the 

49. See, Deborah Hastings, Venice's Oakwood District: 'Los Angeles at its Worst', L.A.  
SENTINEL, Jan. 27, 1994, available at http://www.streetgangs.com/topics/1994/012794venice.html.  

50. Id.  
51. Id.  
52. UMEMOTO, supra note 8, at 2.  
53. Id.  
54. Id. at 103.  
55. Id. at 143.  
56. Id. at 146.  
57. Id. at 125.  
58. Id.  
59. Id. at 44-45.  

60. Id. at 45.  
61. Id. at 125.  
62. Los Angeles Courts Help Fight Gangs, N.Y. TIMES, June 20, 1999, at 27.  
63. See People v. Venice Shorelines Crips, No. SC057282 (Cal. Sup. Ct. L.A. County, May 21, 

1999).
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injunction by representing them in court.6 4  Despite this legal 

representation, the injunction was issued, thereby prohibiting those subject 

to the injunction from conducting a variety of activities that would 

otherwise not be criminal in nature. 65 

Some of the prohibitions of the Shoreline injunction include: 

appearing in public view, including in cars, with other Venice Shoreline 

Crips gang members; 66 being in a public place between 10 PM and sunrise 

except under limited circumstances; 67 and approaching or signaling to 

cars. 68 The injunction also applies to activities that constitute criminal 

behavior for everyone, including possessing drugs or weapons.6 9  In 

contrast to injunctions in some other communities, this injunction includes 

an exception that allows people subject to the injunction to be in public 

together if they are at the Venice Skills Center, a school with high school 

diploma courses and vocational training, as well as at the Vera Davis 

Center, a local youth center. 70 However, there may be several other social 

institutions offering recreational, educational, health, mental health, and 

vocational services to community members that are not included as 
exceptions in the injunction.  

The second injunction in Venice was issued against the Venice 13 

gang in 2001.71 It was filed against thirty named individuals alleged to be 

members of the Venice 13 gang. 72 One individual initially named in the 

injunction successfully challenged his inclusion, arguing that he was no 

longer a member of the gang;7 the permanent injunction was issued against 

the other twenty-nine named defendants, as well as generally against all 

64. Ben Ehrenreich, Crips and Bloods Unite, L.A. WEEKLY, July 15, 1999 [hereinafter 

Ehrenreich, Crips and Bloods Unite]; see also Ben Ehrenreich, Ganging Up in Venice, L.A. WEEKLY, 
July 29, 1999 [hereinafter Ehrenreich, Ganging Up in Venice].  

65. Ehrenreich, Ganging up in Venice, supra note 64.  

66. People v. Venice Shoreline Crips, No. SC057282, at 4 (Cal. Sup. Ct. L.A. County, May 21, 
1999).  

67. Id. at 3-4.  
68. Id. at 4.  

69. See id.4at 3. The court notes that the injunction prohibits: 

Selling, possessing, or using, without a prescription, any controlled substance or 
related paraphernalia, including but not limited to, rolling papers and pipes used 

for MJ or other illegal drug use, hype kits, narcotics injection and snorting 
devices.... Possessing any gun, ammunition, knife, dangerous weapon, or illegal 
weapon as defined in Penal Code Section 12020 or knowingly remaining in the 
presence of anyone who is in possession of such gun, ammunition, knife, or illegal 
or dangerous weapon.  

70. See id. (noting that the injunction applies "except at the following locations during their 

business hours: 1) Venice Skills Center; 2) Vera Davis McClendon Family & Youth Center); see also, 

ALLAN, supra note 6, at 203 (referring to such provisions as "carve out" provisions). Only a few of the 

injunctions analyzed in his comprehensive book about gang injunctions included similar carve out 
provisions. Id.  

71. People v. Venice 13 Gang, No. SC060375 (Cal. Super. Ct. L.A. County, Jan. 1, 2001) (order 

granting permanent injunction).  
72. Id. at 2.  

73. See id. at 2-3 (naming thirty defendants in the original complaint while only enjoining 
twenty-nine defendants).
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members of the Venice 1374 This injunction includes a prohibition against 
appearing in public view with other Venice 13 gang members, 75 but this 
injunction goes further than the Shoreline injunction in this respect because 
it also prohibits public association with Venice 13 "associates." 7 6 This 
"associate" provision is problematic because of the loose definition of a 
"gang associate"; the injunction provides no definition of who constitutes 
an "associate." 77 Abiding by the injunction therefore can be complicated 
because community members often have different opinions from law 
enforcement as to who constitutes a "gang associate." 78 

This injunction also includes some exceptions to the public view 
association provision, allowing for association within the Venice Skills 
Center and the Vera Davis Center, as well as exceptions for participating in 
job training with Venice Community Housing Corporation (VCHC).7 9 It 
does not, however, exempt travel to and from any of the organizations listed 
in the exemption. 80 This injunction also prohibits approaching an occupied 
vehicle or looking into an unoccupied vehicle,81 being within ten feet of an 

74. Id.  
75. Id. at 4.  
76. See id. (prohibiting "a. standing, sitting, running, walking, riding, driving, gathering, or 

appearing anywhere in public or in public view with one or more named Defendants herein 
(photographs of whom are attached to this order) and/or with any other known Venice 13 gang 
member(s) and/or associate(s) ..... " (emphasis added)).  

77. See generally id.  

78. JAMES DIEGO VIGIL, THE PROJECTS: GANG AND NON-GANG FAMILIES IN EAST Los 
ANGELES 127 (2007). According to James Diego Vigil: 

[T]he situation of any young person of gang age can be described in terms of his 
or her position on a continuum. At one end of the continuum lies the individual 
with no gang affiliation. .. . At the other end is the hard-core gang member who 
regularly interacts with other similarly committed members of his or her gang.  

Vigil goes on to explain that there are also those with varying levels of involvement, including mild 
drug users, boyfriends or girlfriends of gang members, and those who dress the part of gang members 
but who do not engage in gang behaviors. Id.  

79. See Venice 13 Gang, No. SC060375, at 4. As indicated in the court order issued 
by the Los Angeles Superior Court, the association restriction is: 

[N]ot to include the following locations: (i) when all the individuals are together 
within and reside within a dwelling unit as defined in Los Angeles Municipal 
Code Section 12.03; (ii) within the Venice Skills Center, 61 1- 5 ' Avenue, Venice, 
California, when enrolling or when enrolled and attending a class or program in 
which all individuals are enrolled; (iii) within the Vera Davis McClendon Center, 
610 California Avenue, Venice, California, when enrolling or when enrolled and 
attending a class or program in which all individuals are enrolled; (iv) within the 
Venice Community Housing Corporation (VCHC) training and workshop site, 
718-20 Rose Avenue, Venice, California, when attending a class or training 
program in which all individuals are enrolled; (v) between the hours of 7:00 a.m.  
and 5:00 p.m. weekdays, when all individuals are within a site at which they are 
employed by VCHC, or at which they are being trained by VCHC and when in the 
presence of a VCHC supervisor. In addition, when all individuals are within a 
vehicle operated by VCHC during transportation to and from a training 
construction site. PROVIDED that all employees and trainees of VCHC must 
possess a VCHC photo identification card. (emphasis in original).  

80. See id. at 5 (stating that the association restriction "shall apply to all means of travel to and 
from any of the organizations and-locations listed in (i), (iii), and (iv) herein." (emphasis in original)).  

81. Id.
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open container of alcohol in a public place or place open to public view,8 2 

attending any Venice High School events without prior written consent 

from the school, 83 possessing a felt tip marker, 84 possessing pagers or cell 

phones, 85 and being out of one's residence after 10:00 PM.8 6 As with the 

Shoreline Crips injunction, other provisions of this injunction also prohibit 

activities that would otherwise be criminal, including possessing drugs8 7 or 

weapons, 88 or harassing people. 89 

Both injunctions have subsequently been applied to other 

individuals who were not named in the initial lawsuits but who the police 

believe to be members of the respective gangs. The process the LAPD 

utilizes to add these individuals to the injunctions is for officers to hand 

people they consider to be gang members a copy of the injunction; this 

constitutes "notice" according to the Los Angeles City Attorney's Office. 90 

In the case of the Venice 13 injunction, the first page attached to the 

injunction that police serve to give notice includes three paragraphs of bold, 

typed writing informing the young person, "ATTENTION: YOU HAVE 
JUST BEEN SERVED WITH A COURT JUDGMENT BECAUSE YOU 
ARE A MEMBER OF A GANG. READ IT CAREFULLY!!!"91 There is 
no information attached regarding the procedure to challenge one's 

inclusion in the injunction. Furthermore, there is no involvement of the 

court, or any other neutral decision-making body, in the determination of 

who can be served with copies of the injunction because police officers 

have wide discretion to determine whom to serve with copies of the gang 
injunctions.92 

82. Id. at 6.  

83. Id.  

84. Id.  
85. Id. at 7.  

86. Id. at 5.  

87. Id.  

88. Id.  

89. Id. at 6.  

90. CITY ATTORNEY'S REPORT, supra note 29, at 8.  

91. The author obtained copies of this document from youth who were served with the injunction 
(on file with author).  

92. See Press Release, ACLU Found. of S. Cal., ACLU/SC Opposes Troubling Provisions of L.A.  

District Attorney's Proposed Gang Injunction in South Los Angeles (Jan. 14, 2009) [hereinafter ACLU 

Press Release], available at http://www.aclu-sc.org/releases/view/102924. The ACLU has noted that: 

In creating this and similar, far-reaching injunctions, law enforcement agencies 
have developed a double system of justice in which a single deputy can 
unjustifiably and tragically ensnare a nongang member in the criminal justice 
system. With little or no investigation, individual deputies need only suspect 

someone is a gang member before serving him or her with the injunction and 
placing them under its restrictive provisions. The result is a person who is bound 

by the rules of the injunction and subject to arrest before he or she is even given a 
hearing in court.  

In Venice, injunctions were generally served by LAPD officers in the gang unit. Vesting more 

discretionary power to this group of officers raised some concerns among community residents, 
particularly because there was a reported history of misconduct by gang officers in this community, as 

well as in communities throughout Los Angeles. See, e.g., BLUE RIBBON RAMPART REVIEW PANEL,
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II. The Constitutionality of Gang Injunctions 

The United States Supreme Court has not addressed the 
constitutionality of gang injunctions directly, although the Court did hold in 
Chicago v. Morales that a similar Chicago anti-loitering ordinance was 
unconstitutionally vague. 93  Although the ordinance that the Court 
addressed in Morales differed from civil gang injunctions in several 
important respects, 94 many of the Court's concerns regarding the 
constitutionality of the ordinance are relevant to a consideration of the 
constitutionality of civil gang injunctions. 95 The ordinance in Morales was 
enacted in Chicago for many of the same reasons that gang injunctions are 
utilized in Los Angeles; both were motivated by a concern for public safety 
in cities and communities impacted by gang activity.96 Similarly, both 
gang injunctions and the anti-loitering ordinance aimed to bring about 
enhanced community safety by imposing restrictions on individual 
liberties.97 The Chicago ordinance, however, applied to a much broader 
geographic area in that it applied to the entire city,98 whereas gang 
injunctions apply to specified geographic areas within cities.9 9 The 
Chicago ordinance was also broader in that it applied to all individuals who 
were loitering, or "remain[ing] in any one place with no apparent purpose," 

RAMPART RECONSIDERED: THE SEARCH FOR REAL REFORM SEVEN YEARS LATER, EXECUTIVE 
SUMMARY (2006) (summarizing the corruption of the gang unit in LAPD's Rampart Division in the late 
1990s and reviewing the state of the LAPD in 2006); Matthew Mickle Werdegar, Enjoining the 
Constitution: The Use of Public Nuisance Abatement Injunctions Against Urban Street Gangs, 51 
STAN. L. REV. 409, 427 (1999) (reviewing the history of racially discriminatory enforcement within the 
Los Angeles law enforcement agencies); Over-creative Policing, ECONOMIST, U.S. ed., Sept. 25, 1999, 
at 30 (providing an overview of the corruption within the gang unit of the LAPD's Rampart Division).  

93. Chicago v. Morales, 527 U.S. 41, 64 (1999).  
94. In contrast to civil gang injunctions, the Chicago ordinance at issue in Chicago v. Morales 

applied to all individuals throughout the entire city. Id. at 45.  
95. A plurality of the court was concerned that the ordinance was vague because "the entire 

ordinance fails to give the ordinary citizen adequate notice of what is forbidden and what is permitted." 
Id. at 60 (plurality opinion). In contrast, civil gang injunctions specify in more detail the behaviors that 
are forbidden, and apply to a much narrower group of people. .See supra Part I.B. The Court's holding 
in Morales, however, rested upon the "vast discretion" the ordinance gave to police, given that 
individual police officers were charged with determining to whom the ordinance should apply. Id. at 61.  
Because the Court concluded that the ordinance vested too much discretion in the hands of police 
officers, the Court held that it was unconstitutionally vague. Id. Arguably, this concern also applies to 
the enforcement of gang injunctions, where individual police officers often have vast discretion to 
determine whom to serve with copies of the injunction. See infra notes 281-286 and accompanying text.  

96. Compare Morales, 527 U.S. at 51 (plurality opinion) (outlining the factual predicate for the 
city's anti-loitering ordinance, including the imperiling of the community's sense of safety and security) 
with LOS ANGELES CITY ATTORNEY'S OFFICE, supra note 29, at 2 (addressing the importance of gang 
injunctions to reduce criminal activity in the communities).  

97. Compare Morales, 527 U.S. at 45 (plurality opinion) (ordinance prohibited individuals from 
"loitering with one or another person in any public place"), with LOS ANGELES CITY ATTORNEY'S 
OFFICE, supra note 29, at 4 (outlining the various activities, some otherwise legal, that are prohibited by 
gang injunctions).  

98. Morales, 527 U.S. at 45.  
99. See Gang Injunctions, supra note 10 (providing maps of the geographic boundaries of each 

gang injunction in the city of Los Angeles).
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when one gang member was present; 100 the ordinance therefore applied to 

non-gang members just as much as it applied to gang members. 10 1 In 

another respects, however, the Chicago ordinance was narrower than gang 

injunctions; it prohibited only one activity-that of loitering.10 2 In contrast, 

gang injunctions generally prohibit a long list of activities.' 0 3 

In Morales, the Court was troubled by the ordinance's vague 

definition of "loitering" and the resulting lack of notice it provided to 

citizens regarding the exact nature of the type of behavior prohibited in the 

ordinance.104 A plurality of the court agreed that "the entire ordinance fails 

to give the ordinary citizen adequate notice of what is forbidden and what is 

permitted." 105  However, the Court did not find . the ordinance 

unconstitutionally vague on this ground. Instead, the Court's holding was 

based on its concern regarding the large amount of discretion the ordinance 

put in the hands of police and resulting concerns that such discretion could 

lead to arbitrary and discriminatory enforcement.10 6 The Court based its 

analysis on the case of Kolender v. Lawson,107 explaining that "even if an 

enactment does not reach a substantial amount of constitutionally protected 

conduct, it may be impermissibly vague because it fails to establish 

standards for the police and public that are sufficient to guard against the 

arbitrary deprivation of liberty interests."108 The Court concluded that the 

ordinance gave too much discretion to individual police officers and 

therefore had the potential for arbitrary enforcement.1 09 The Court held that 

"the Illinois Supreme Court correctly concluded that the ordinance does not 

provide sufficiently specific limits on the enforcement discretion of the 

police 'to meet constitutional standards for definiteness and clarity.'"" 10 

In 1997, in the case of People ex rel. Gallo v. Acuna,'" the 

California Supreme Court upheld the constitutionality of two provisions of 

a gang injunction from the Rocksprings community of San Jose. The two 

provisions that the court addressed were a prohibition against association1 12 

and a prohibition against intimidating or harassing community residents." 3 

In this case, the California Supreme Court held that the prohibition against 

associating with other gang members was not unconstitutionally vague or 

100. Morales, 527 U.S. at 47.  

101. See id. at 62.  

102. Id. at 45.  

103. See CITY ATTORNEY'S REPORT supra note 29, at 4 (citing a laundry list of activities 

prohibited under the gang injunction).  

104. Morales, 527 U.S. at 56-57.  

105. Id. at 60 (plurality opinion).  

106. Id. at 64.  

107. 461 U.S. 352 (1983).  

108. Morales, 527 U.S. at 52 (citing Kolender, 461 U.S. at 358).  

109. Id. at 64.  

110. Id. at 64 (quoting City of Chicago v. Morales, 687 N.E.2d 53, 64 (Ill. 1997)).  

111. 929 P.2d 596 (Cal. 1997).  
112. Id. at 608.  

113. Id. at 613.
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overbroad. 1 4 The court reasoned that gang associations are not the type of 
associations protected by the First Amendment," 5 Likewise, the court held 
that the restriction on association was not overbroad, in part because the 
injunction only applied to named defendants, who were gang members. 116 

The court similarly held that the prohibition on intimidating or harassing 
community residents did not violate the United States Constitution.117 

The court held in Acuna that the scope of the injunction's 
restrictions on individual liberties did not violate the Constitution. In its 
reasoning, the court considered (1) whether the enjoined activity constitutes 
a public nuisance under California law, 118 and (2) whether the specific 
provisions before the court "burden no more speech than [is] necessary to 
serve a significant government interest." 119 Relying upon forty-eight 
declarations submitted by the city, the court concluded that the activity of 
the gang did constitute a public nuisance under California law. 20 It then 
turned to consider whether the association and harassment provisions were 
sufficiently narrowly tailored to serve a significant government interest in 
accordance with the standard articulated by the U.S. Supreme Court in 
Madsen.12 1 In Madsen, the Court held that the appropriate standard for 
assessing the constitutionality of content neutral injunctions is whether the 
injunction "burden[s] no more speech than [is] necessary to serve a 
significant government interest." 122 

The court identified preventing threatening behavior of gangs 
within the narrowly defined neighborhoods as the important government 
interest that the injunction served.1 23  It then considered whether the 
prohibitions of the injunction were sufficiently narrowly drawn in order to 
prevent such behavior within the community. 12 4 In this analysis, the court 
engaged in a balancing test, reasoning that "In the public nuisance context, 
the community's right to security and protection must be reconciled with 
the individual's right to expressive and associative freedom." 12 5 The court 

114. Id. at 609. Specifically, the California Supreme Court overruled the Court of Appeal 
decision that the association provision of this injunction was unconstitutional. Id. The association 
prohibition at issue enjoined, "Standing, sitting, walking, driving, gathering or appearing anywhere in 
public view with any other defendant . . . or with any other known 'VST' (Varrio Sureo Town or 
Varrio Sureflo Treces) or 'VSL' (Varrio Sureflo Locos) member." Id.  

115. Id. at 608-09.  
116. Id. at 611. This reasoning may not apply to cases where initially unnamed defendants are 

later added to injunctions by individual police officers.  
117. Id. at 613-14. Specifically, the prohibition the court addressed enjoined "confronting, 

intimidating, annoying, harassing, threatening, challenging, provoking, assaulting and/or battering any 
residents or patrons, or visitors to 'Rocksprings' . . . known to have complained about gang activities." 
Id. at 613.  

118. Id. at 602-07, 614-15.  
119. Id. at 616 (quoting Madsen v. Women's Health Ctr., 512 U.S. 753, 765 (1994)).  
120. Acuna, 929 P.2d at 602-07, 614-15.  
121. Id. at 615.  
122. Madsen, 512 U.S. at 765.  
123. Acuna, 929 P.2d at 615 
124. Id. at 615-17.  
125. Id. at 603.

256
[Vol. 37:3



A Critique of Gang Injunctions

held that the specific restrictions of the injunction-the association 

provision and the harassment provision-burdened no more speech than 

was necessary in order to protect the safety of the community.126 

Central to the court's analysis was the unstated assumption that the 

prohibitions imposed by the injunction were in fact related to bringing 

about greater community safety. In other words, the court's reasoning 
rested upon a belief that injunctions are effective in bringing about their 

stated purpose of improving community safety. Assuming arguendo that 

the prohibitions of the injunction did not impact community safety, the 

provisions of the injunction would not serve the government's interest in 

enhancing public safety according to the court's analysis.127 Therefore, in 

order to engage in a more meaningful legal analysis regarding the 

constitutionality of gang injunctions, the question of whether they actually 

bring about more community safety or whether they serve an important 

government interest is an important starting point.  

III. Research Regarding the Effectiveness of Gang Injunctions 

Although politicians and law enforcement officials boast frequently 

about the effectiveness of gang injunctions in reducing gang activity, very 

little systematic research has been conducted in order to show whether such 

claims are accurate.12 8 In fact, research analyzing changes in crime 

statistics following the implementation of gang injunctions in specific 

communities in Los Angeles indicates mixed results in terms of their 
effectiveness.  

Jeffrey Grogger conducted an analysis of reported crime statistics 

in order to measure the effects of 14 gang injunctions within Los Angeles 

communities.129 This study indicated minor reductions in reported violent 

crime during the year following the issuance of injunctions-specifically a 

five to ten percent reduction in reported violent crime during this initial 

one-year period.130 His research does not, however, track whether similar 
changes continue after one year.131 Grogger suggests that future research 

should explore whether gang injunctions result in decreased crime for more 

than the one year following their issuance.' 32 He also suggests that 

126. Id. at 615.  

127. See Thomas A. Myers, Note, The Unconstitutionality, Ineffectiveness, and Alternatives of 

Gang Injunctions, 14 MICH. J. RACE & L. 285, 296 (2009) ("But if the means of attaining that 
[important government] interest are ineffective, then the device being used does not serve that 

governmental interest. And if the device being used does not serve the governmental interest, then the 
device should not be used, despite the significance of the governmental interest.").  

128. See Cheryl L. Maxson et al., "It's Getting Crazy Out There": Can a Civil Gang Injunction 

Change a Community?, 4 CRIMINOLOGY & PUB. POL'Y 577, 579 (2005).  

129. Jeffrey Grogger, The Effects of Civil Gang Injunctions on Reported Violent Crime: Evidence 

from Los Angeles County, 45 J.L & ECON. 69, 74-75 (2002).  

130. Id. at 69.  
131. Id. at 80.  

132. Jeffrey Grogger, What We Know About Gang Injunctions, 4 CRIMINOLOGY & PUB. POL'Y 
637, 639 (2005).
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research that considers input from key informants, including community 
members, would be valuable.' 3 3 

The Los Angeles Grand Jury conducted an analysis of the 
effectiveness of gang injunctions in 2003 and 2004.134 The study included 
interviews with members of law enforcement, interviews with other 
community members, and an analysis of crime data compiled by the Los 
Angeles Police and Sheriff's Departments.135 The Grand Jury concluded 
that gang injunctions result in reductions in "Part 1" crimes, which include 
serious offenses such as homicide, rape, robbery, burglary, larceny, and car 
theft, in the first year after their implementation at. a rate of 5.5% to 
8.8%. 136 It also found reductions in total crimes at a rate of 3.4% to 7.1% 
in this one-year period.137 After the first year a gang injunction was issued 
in a community, there were no statistically significant changes in crime 
compared to the time period before the .injunction.138 In other words, the 
reductions in reported crimes did not last past the first year.  

The ACLU of Southern California conducted a detailed analysis of 
the effects of the Blythe street gang injunction, which was issued in 
1993.139 The Blythe Street gang injunction received widespread media 
attention and public accolades for its success in reducing crime.14 0 The 
ACLU study analyzed LAPD crime statistics within nineteen reporting 
districts surrounding the area in which the Blythe Street injunction applied, 
considering crime statistics between 1991 and 1996.141 The study 
concluded that the Blythe Street injunction did not result in a reduction of 
violent crime or drug trafficking.142 It also concluded that the injunction 
contributed to increased crime and drug trafficking in an area immediately 
adjacent to the area affected by the injunction. 143 In comparison to the rest 
of Los Angeles, crime statistics in the reporting districts surrounding the 
Blythe Street injunction reflected "significantly more pronounced increases 
in [violent crime and drug trafficking-related crime] categories than 
citywide totals for the same offenses."144 However, this study has been 
critiqued for being biased, as well as for having a poor research design.14 5 

Cheryl Maxson, along with other researchers, has conducted studies 

133. Grogger, supra note 129, at 73.  
134. L.A. COUNTY CIVIL GRAND JURY, supra note 3, at 180.  
135. Id.  
136. Id. at 214.  
137. Id.  
138. Id. at 215.  
139. ACLU FOUND. OF S. CAL., supra note 14.  
140. Id. at 3.  
141. Id. at 6.  
142. Id. at 44.  
143. Id.  
144. Id. at 44.  
145. See, e.g., Nicole Gaouetle, L.A. to Gang Members: Don't Even Whistle, CHRISTIAN SCI.  

MONITOR, Aug. 14, 1997,(arguing that "[t]he higher incidence of 911 calls from this neighborhood after 
the injunction are signs of success").
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assessing the impact of gang injunctions in various communities. 146 Her 
findings indicate that the impacts of injunctions vary by community. For 
instance, a study of a gang injunction in Inglewood found that the 
injunction did not lead to a meaningful decrease in crfme.147 A study in 
San Bernadino assessed the impact of injunctions on the feelings of 
community members. 148 The study's hypothesis was rooted in social 
disorganization theory, and it was anticipated that the injunctions would 
allow the community to increase in cohesion and social capital by 
increasing the safety of the residents. 149 Researchers looked at the changes 
in residents' perceptions in three geographic areas before and after the 
injunction.150 They found that there were short-term improvements in 
residents' perceptions of their safety in one of the areas, but in the other 
areas, they found no improvements. 151  Despite this short-term 
improvement in residents' perceptions about gang activity in one area, 
however, the long-term changes in residents' perceptions of safety were 
relatively insignificant.' 52 

The aforementioned studies indicate that in some communities 
there are short-term reductions in reported crime and short-term 
improvements in the residents' feelings of safety during the one-year period 
immediately following the issuance of a gang injunction, although it is 
unclear whether there are any reductions in crime or improvements in 
perceptions of safety after this initial one-year period. This author's 
research has not located any studies that point to any such continued 
improvement after the first year after a gang injunction is issued. Grogger's 
study, for instance, does not follow the data after one year; he recommends 
continued research to track whether crime reductions continue after the one
year period.153 The Grand Jury report further indicates that there are no 
statistical reductions in reported crime after one year of the issuance of 
gang injunctions."4 

The lack of evidence of any long-term improvements resulting 
from gang injunctions calls into question whether the enforcement of the 
injunction itself is responsible for the crime rate reductions during the first 
year or whether there are other causal factors that bring about these 
changes. It is also interesting to note that research in some communities 

146. Cheryl L. Maxson et al., For the Sake of the Neighborhood? Civil Gang Injunctions as a 
Gang Intervention Tool, in POLICING GANGS AND YOUTH VIOLENCE 256 (Scott H. Decker ed., 2003).  

147. Id.  
148. Maxson et al, It's Getting Crazy Out There, supra note 128, at 586.  
149. Id.  
150. Id. at 589.  
151. Id. at 591.  
152. Id. at 592.  
153. Grogger, supra note 129, at 89.  
154. L.A. COUNTY CIVIL GRAND JURY, supra note 3, at 173 (finding that despite a short-term 

reduction in crime after the implementation of a gang injunction, the gang injunctions alone have little 
impact on gang violence and criminal behavior). However, the Civil Grand Jury also found that the 
gang injunctions are "an important part of a larger strategy to reduce and confront criminal gang 
activities." Id.
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does not indicate any significant reduction in crime, even during this initial 
one-year period.'5 5 There are clearly a lot of unanswered questions with 
regards to what impact gang injunctions have on communities.  

Most research on gang injunctions measures their impact by 
analyzing reported crime.156 The San Bernadino study took a different 
approach to evaluating the impact of gang injunctions by focusing on the 
perceptions of community members after an injunction was put into 
place.157 Similarly, this Article considers the impact of injunctions on gang 
activity from the perspective of those subject to the restrictions of gang 
injunctions, including gang members and youth who do not identify as gang 
members but who are nonetheless subject to the terms of injunctions.158 

Considering how gang injunctions are perceived by those subject to them 
provides additional information about the impact of gang injunctions that is 
obscured in analyses rooted primarily in crime statistics. By examining the 
issue through this lens, we can begin to unravel some of the effects that 
gang injunctions have upon gang members' behavior and some of the 
reasons why gang injunctions may not bring about long-term reductions in 
gang activity. In fact, when considered in light of social science theories of 
gang involvement, there may be some aspects of gang injunctions that 
actually fuel gang activity.  

IV. Multiple Marginality Theory 

Theoretical explanations of gang involvement provide a useful 
foundation for analyzing the likely impacts of gang injunctions on gang 
activity and behavior. Although theory does not provide definitive answers 
regarding the impacts of gang injunctions on gang involvement, it does 
suggest a broader framework for thinking about the potential long-term 
impacts of the use of gang injunctions.  

James Diego Vigil's multiple marginality theory of gang 
involvement presents a comprehensive analysis of why young people join 
gangs.15 9 According to Dr. Vigil, "multiple marginality encompasses the 
consequences of barrio life, low socioeconomic status, street socialization 
and enculturation, and problematic development of a self-identity. These 
gang features arise in a web of ecological, socioeconomic, cultural, and 
psychological factors."160  Many overlapping factors contribute to gang 
involvement at various social levels, including factors at structural, 
community, family, and individual levels of society.16' Ethnic minority 

155. See Thomas A. Meyers, Note, The Unconstitutionality, Ineffectiveness, and Alternatives of 

Gang Injunctions, 14 MICH. J. RACE & L. 285, 297 (2009); see also supra notes 148, 152 and 
accompanying text.  

156. See supra notes 129-152 and accompanying text.  
157. Maxson et al, supra note 128, at 589.  
158. See infra Part V.  
159. See generally VIGIL, supra note 9.  
160. Id. at 9.  

161. Id.
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youth who live in low-income communities face marginalization in 
virtually all facets of their lives. 16 2 They are economically marginalized by 
lack of opportunity in their communities, 163 economic insecurity among 
their families, 164 and by the location of their communities-separated from 
those with more available jobs and resources. 165 This spatial separation is 
significant because it is a direct result of the history of racial and ethnic 
discrimination and segregation, and it relates to a long history tied in with 
feelings of being "unwanted and discriminated against" among ethnic 
minority groups. 166 In addition, young people at risk of joining gangs face 
racial and ethnic discrimination, which affects their economic and social 
opportunities, as well as their internal sense of identity. 167 The lack of 
resources including jobs, recreational opportunities, and other supportive 
services within most low-income communities, 168  coupled with 
discrimination and a lack of tolerance within social institutions such as 
schools, 169 further contributes to the sense of marginalization that 
ultimately causes some young people to join gangs.  

The multiple marginality framework draws from Hirschi's social 
control theory, which emphasizes the importance of institutions such as 
family, school, church, and police in terms of promoting law-abiding 
behavior.170 When such institutions function properly, community 
members are encouraged to abide by social control systems because of their 
connections to other people (e.g. family members), their involvement in 
pro-social activities, their engagement in such institutions, and their belief 
in mainstream norms.171 These agents of social control may' become 
weakened, as they are in many low-income communities, due to a variety of 
macro-historical and macro-structural issues, such as chronic 
unemployment, racism, physical isolation, and language barriers. In the 
absence of strong social control institutions, a pattern of street socialization 
occurs whereby the most marginalized young people become socialized by 
local gangs, adapt the norms of gang behavior, and eventually become gang 
members.172 As gangs have become more entrenched over the years, they 
have become such a presence that even those youth who are not street 
socialized are forced to figure out how to negotiate their interactions with 
them. 173 

In the context of marginalized communities that set the stage for 

162. Id.  
163. Id. at 31.  
164. Id. at 24-25.  
165. Id. at 25, 31.  
166. JAMES DIEGO VIGIL, POVERTY, TRAUMA, AND GANGS 128 (1997).  

167. See VIGIL, supra note 9, at 58-60.  
168. Id. at 31.  
169. Id. at 58-60.  
170. TRAVIS HIRSCHI, CAUSES OF DELINQUENCY 16 (1969).  

171. Id. at 84.  
172. VIGIL, supra note 78, at 38.  
173. See id. at 70.
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gang involvement, it is important to consider that only about ten percent of 
youth in these low-income neighborhoods join gangs. 174 Those who do join 
gangs are "primarily those individuals who come from low-income, stress
ridden families and who are most alienated from public institutions, such as 
schools, who become gang members." 17 5  For young people who feel 
alienated and looked down upon by society, gang membership helps to 
create an identity with a group in which they find acceptance.176 Referring 
to a gang as "family" is common, as is the sentiment that being a member 
of a gang makes one "feel like somebody."177 This acceptance within the 
gang thus fulfills both psychological and functional needs of individual 
gang members.178 

The framework of multiple marginality theory is complex and 
incorporates aspects of many theories of delinquency at various levels. At 
its heart, however, is the basic concept "that the street gang is an outcome 
of marginalization, that is, the relegation of certain persons or groups to the 
fringes of society, where social and economic conditions result in 
powerlessness."' 79 

V. Multiple Marginality Theory and Gang Injunctions 

This Part incorporates narrative examples drawn from personal 
interviews and observations of youth in Venice, California in order to 
highlight some of the complicated, and often overlooked, ways in which 
gang injunctions affect people's lives.180 Considering the experiences of 
individuals subject to gang injunctions in the context of multiple 
marginality theory illustrates some of the potentially counter-productive 
results of the use of gang injunctions. In the most simplistic terms, these 
experiences demonstrate that gang injunctions promote .marginalization 
among populations at risk of gang involvement, as well as among active 
gang members. By increasing their sense of isolation, injunctions have the 
potential to increase the likelihood that non-gang-involved youth will join 
gangs. Similarly, by leading to the incarceration of peripheral members or 
associates, injunctions may strengthen the ties of some youth to the gang, 
thereby promoting their increased participation in.gang activity after their 
period of incarceration.' 8 ' Another significant potential problem with gang 

174. See VIGIL, supra note 9, at 7 (estimating that "perhaps only 4 to 10 percent of [youth in] most 
barrios[] are affiliated with gangs").  

175. Id.-at 150.  
176. Id.  

177. Id. at 161.  
178. See id.  
179. VIGIL, supra note 78, at 8.  
180. These interviews and observations took place between 2001 and 2005.  
181. As gang expert Malcolm Klein points out, suppression efforts by police have the potential to 

increase gang cohesion as gang members unite in an oppositional culture in response to police 
suppression. See generally MALCOLM KLEIN, THE AMERICAN STREET GANG (1995); see also Klein, 
supra note 4, at 866 ("[T]he gang is an oppositional culture ... suppression is going to increase that 
opposition.").
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injunctions is that they limit gang members' participation in activities that 
facilitate the maturing out process, thereby suggesting that the injunctions 
may increase the length of gang activity of some members.' 82 Finally, the 
restrictions of the injunctions may destabilize the community by limiting 
participation in positive community activities and by contributing to distrust 
between local residents and law enforcement.183 

A. Labeling Youth as Gang Members May Promote Gang Membership 

Carlitos was an eleven-year old Mexican-American boy whose 
family was characterized by poverty and high levels of stress. Before he 
was born, his three older brothers were taken into the custody of the 
Department of Children and Family Services because of physical abuse by 
their father. Carlitos received special education services in school because 
of a learning disability, and he frequently felt "stupid" because he struggled 
with reading. His older brothers were close associates, and later became 
members, of the local gang.  

Carlitos attended art workshops in an after-school program; he was 
generally eager to draw, paint, and make ceramic projects. When he was 
twelve, his future dreams were either to be a police officer or to live on a 
ranch with a lot of horses. One day, he arrived at the after-school program 
visibly distressed. He reported that as he was riding his bike to the 
program, local police started to follow him in their car, using their loud 
speaker system to call him a "V-13'er." Quite literally, they were labeling 
him as a gang member. On a separate occasion, police pulled up next to 
him as he was riding his bike. They told him that they knew who his 
brother was, and that they knew he would end up as a gang member too.  
He was later served with a copy of the gang injunction, although he was not 
a gang member or even an associate. After being served with the gang 
injunction, he told his mother, "If they're going to treat me like a gang 
member, I might as well be one." Eventually, at the age of fourteen, he 
joined the gang.  

This is a very overt example of the "labeling theory" of juvenile 
delinquency, which asserts that when society labels or stigmatizes people as 
"delinquent," it tends to become a self-fulfilling prophecy.' 84 According to 
an article authored by a leading gang researcher and a sheriff, "overlabeling 

182. See, e.g., Altan, supra note 18 (quoting community activist Yvonne Elizondo, who believed 
that many of the youth included in an Orange County gang injunction lawsuit were not in fact gang 
members). According to Altan, Elizondo: 

Knew many of their stories intimately-how they'd busted their butts to go back 
to school, get their degrees, beat their addictions, volunteer, secure full-time jobs, 
turn their lives around. "You know they're doing well, you know they're going 
to school, you know they're going to college, you know they want to change 
their lives, and they say, 'God, Yvonne, see? Now we can't do it,"' she says.  
"And this is why." 

183. See discussion infra Part V.D.  

184. HOWARD SAUL BECKER, OUTSIDERS: STUDIES IN THE SOCIOLOGY OF DEVIANCE 9 (Simon & 
Scheuster 1997) (1963).
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individuals and prematurely classifying them as gang members may 

backfire by driving them into particular gangs." 185 Karen Umemoto 

concludes that in the Oakwood community of Venice, where she conducted 
extensive field research, "some gang members attributed their first real 
identification with a gang to be over-labeling by law enforcement." 186 

Clearly, the labeling by law enforcement is not the only factor that 
contributed to Carlitos joining the gang. He had a variety of risk factors for 

gang membership, including school problems, a stressful family situation, 
and older siblings with gang ties.187 On the other hand, he was involved in 
some positive social programming that also offered him some hope for 

avoiding the gang lifestyle. The process of being labeled by police further 
marginalized him, and made him feel even less attached to mainstream 

socialization agents. This experience exemplifies Malcolm Klein's theory 
of the increased cohesion that can occur among gang-involved youth in 
response to police suppression.1 8 8 Accordingly, the police labeling him as a 
gang member could be framed as a contributory factor to his gang 
involvement. 189 

B. Incarcerating Peripheral Members Strengthens Gang Attachment 

Another unintended consequence of gang injunctions is that they 
may strengthen the connection of peripheral members to the gang. Youth 

who engage in a gang participate at varying levels, including "wannabes," 
peripheral members, and active members. 19 0 Peripheral members tend to be 
active in a gang for shorter periods of time, and they tend to engage in less 

criminal behavior than active members.191 One strategy for gang 
intervention, therefore, is to help peripheral members and associates to 
detach from their gang connections. However, gang injunctions may in fact 
do the opposite by creating more cohesion among gang members and their 

185. RONALD C. HUFF & WESLEY MCBRIDE, Gangs and the Police, in THE GANG INTERVENTION 

HANDBOOK 407 (Arnold P. Goldstein and C. Ronald Huff eds., 1993).  

186. UMEMOTO, supra note 8, at 68.  

187. See JAMES C. HOWELL, OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVENTION, 

YOUTH GANGS: AN OVERVIEW, JUVENILE JUSTICE BULLETIN 6 t61 (1998) (summarizing risk factors for 

gang membership, including residing in a low income community, the presence of gangs in one's 
community, lack of social capital, family disorganization, family violence, family members in a gang, 
low socio-economic status, academic failure, and delinquent peers, among other risk factors).  

188. See KLEIN, supra note 181.  

189. See, e.g, Gary Stewart, Note, Black Codes and Broken Windows: The Legacy of Racial 

Hegemony in Anti-Gang Civil Injunctions, 107 Yale L.J. 2249, 2278 ("If civil injunctions are to provide 

any hope of abating violent gang activity, they must be specifically targeted at people who have 
manifested the specific intent to further the illegal activities of the gang . . . . A contrary policy will 
only propel many disadvantaged minority youngsters into the welcoming arms of gang leaders.").  

190. See generally VIGIL, supra note 9 (exploring the characteristics of gang members with 
varying levels of involvement in the gang through detailed ethnographic research, and presenting a 
taxonomy of gang involvement including regular members, peripheral members, temporary members, 
and situational members).  

191. Id. at 98-99.
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associates.192 This problem is exemplified by the case of Charles.  

Charles was a nineteen-year-old young man subject to the 

Shoreline Crips injunction. He was not initially named on the injunction, 
but he was served with a copy of it and was later cited for a violation of the 

injunction for being out past curfew. He pled no contest to a misdemeanor 

contempt charge for violating the injunction for being out after curfew, 
even though he maintained that he was not a gang member. 19 3 It was 

difficult for Charles to decide to plead no contest to this gang injunction 
violation. He carefully weighed his options, calling his mother from the 

hall outside the courtroom to get her advice. He was faced with an offer of 

probation if he pled no contest or the risk of facing up to 6 months in jail if 

he had a trial and lost.194 His girlfriend was pregnant, and he did not want 
to risk ending up in jail during the birth of his child. He pled no contest to 

avoid jail time. He was adamant that he was not a gang member, and he 
maintained that he was wrongly lumped into this category because many of 

his family members were gang members. He cried during the drive home 
from court that day.  

About a year after pleading no contest to violating the injunction, 

Charles was cited for violating the injunction for possessing a small amount 
of marijuana and for being in a vehicle with his uncle, who was also subject 
to the injunction. Generally, possession of a small amount of marijuana has 

a maximum punishment of $100 in California.195 However, for the sum of 

these charges, Charles was facing up to one and a half years in jail.19 6 The 

prosecutor offered him a sentence of six months in jail if he pled no contest 

once again. Charles felt that he was being punished more harshly because 
he was black. He explained, "if a white kid was skateboarding down the 

street and got caught with some weed, they would just have to pay a fine.  
They're making me feel like I'm a hardcore criminal." He had never been 

in jail before. These were the only "crimes" with which he had ever been 

192. See Stewart, supra note 189, at 2276. As Gary Stewart describes peripheral members: 

This last group-and to some extent, perhaps, the group composed of peripheral 
members-is particularly relevant in the context of anti-gang civil injunctions 
and statutes. If gangs are pervasive influences within disadvantaged communities 
and the population of nonviolent gang members and "wannabes" is significant, 
broadly worded anti-gang injunctions might ensnare youngsters not involved in 

crime and unwittingly increase their reasons for, and ability to pursue, official or 
more active gang membership.  

193. See, e.g., Stephanos Bibas, Harmonizing Substantive-Criminal-Law Values and Criminal 

Procedure: The Case of Alford and Nolo Contendere Pleas, 88 CORNELL L. REV. 1361, 1363 (2003) 

("[T]he law has long allowed defendants to plead nolo contendere, which means that they refuse to 
admit guilt but accept punishment as if guilty.").  

194. See CAL. PENAL CODE 166(a)(4) (West 2010) (noting that willfully disobeying a court 
order, which includes gang injunctions, is a misdemeanor and is thereby punishable by a maximum jail 
term of six months).  

195. CAL. HEALTH & SAFETY CODE 11357(b) (West 2010) (stating that possession of less than 
28.5 grams of marijuana is punishable by a maximum punishment of a $100 fine).  

196. Charles was facing a maximum of six months in jail for violating probation for the previous 
gang injunction violation, in addition to a maximum of six months for each of the new gang injunction 

violations. See supra note 194 and accompanying text.
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charged, and going to jail was an experience that hardened him. He was 
forced to survive in the dangerous environment of the Los Angeles County 
jail, where violence is prevalent. Inmates ally with gangs or face 
victimization; there is strength in numbers. Within this context, Charles felt 
forced to ally with gang members from Venice, strengthening an 
attachment that had previously been very weak.  

Charles's experience in jail changed him. When he returned home, 
he lost interest in pursuing legitimate employment opportunities, and he 
affiliated more closely with the gang. He began to sell drugs on a regular 
basis, and he stopped participating at the local community organization.  
His clothing became more gang affiliated as well.  

In his 1988 ethnography of Chicano gangs, Vigil notes that 
"[w]hile police contacts often add an air of importance to a youth's image, 
heightening his reputation and respect among fellow gang members, going 
to jail earns much more respect." 197 In another study, Vigil observes that in 
the gang context, "prisons served as another arena for gaining stature and 
respect and reaching a higher level of gang commitment, involvement, and 
perceived toughness." 198 Charles's experience in jail strengthened his 
attachment to the gang and earned him respect among other members. This 
is consistent with findings of gang researchers, who "have noted the 
potential for gang suppression programs to backfire in the face of group 
processes that undermine deterrence messages through status enhancement, 
building cohesion within the gang, and invoking an oppositional culture, all 
of which lead to increased gang activity."199 Charles's attitude shift also 
seemed to signal a loss of hope. It was as if he lost his faith in society, and 
thus lost his interest in trying to abide by mainstream social norms. 20 0 

C. Gang Injunctions Impede the Natural Maturing Out Process 

One of the most effective strategies for decreasing gang 
membership is to provide resources that support the "maturing out process" 
through which gang members naturally leave gang activity behind.2 0 

Vigil's research indicates that there is a regular process of leaving gang 
activity behind as members "mature out" of the gang. 202 This process is 

197. VIGIL, supra note 9, at 146.  
198. VIGIL, supra note 78, at 62; see also VIGIL, supra note 9, at 106 (noting that short periods of 

incarceration sometimes motivate temporary gang members to "wise[] up" and mature out, or leave the 
gang behind).  

199. Maxson et al., supra note 146, at 244.  
200. According to Travis Hirschi's social control theory regarding delinquency, people tend to 

obey the law because of social attachment, commitment, involvement, and belief in mainstream cultural 
institutions and values. See generally TRAVIS HIRSCHI, CAUSES OF DELINQUENCY 16-34 (1969) 
(explaining that, according to the author's social control theory regarding delinquency, people tend to 
obey the law because of social attachment, commitment, involvement, and belief in mainstream 
cultural).  

201. VIGIL, supra note 9, at 106.  
202. Id. at 31; see also GREENE & PRANIS, supra note 8, at 48-49 (reviewing research regarding 

why and how youth leave gangs).
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often facilitated by obtaining employment, settling into a long-term 
relationship, and having children. 203  Therefore, strategies aimed at 
expediting this natural maturing out process, particularly through 
connecting gang members with meaningful employment opportunities, may 
be some of the most successful efforts in helping people to stop engaging in 
gang activity. One of the core problems with gang injunctions is that they 
may inadvertently interfere with this process, discouraging gang members 
from participating in activities that would otherwise facilitate their leaving 
the gang.  

A common path for leaving gang membership is settling down with 
a family. 204 Having a child, and the accompanying attachment and 
responsibility that comes with parenthood, effectively increases a gang 
member's investment in mainstream society. 205 A gang member who finds 
an important role as a parent feels needed, and the sense of marginalization 
that has promoted his or her involvement in gang activity is mitigated by 
this new parental role. 20 6 However, gang injunctions can undermine this 
sense of connection and commitment to mainstream social values by 
reinforcing a gang member's marginalized status. 207 

The experiences of Christy exemplify how the enforcement of a 
gang injunction can impede a young person's efforts to mature out of a 
gang. Christy was a twenty-one year old mother of two who had been a 
peripheral member of the local gang since she was fourteen. Her boyfriend, 
the father of her children, was an active gang member who had been in and 
out of various correctional facilities over the course of their relationship.  
With the birth of their new son, however, Christy and her boyfriend were 
motivated to make a change. They both sought and maintained stable jobs 
for the first times in their lives. They began to take an interest in 
developing their parenting skills, which was important since they both came 
from families characterized by abuse and dysfunction. They found an 
apartment and created a home for their family for the first time. One 
morning, they were walking with their two children from their apartment to 
a local park. Christy was pushing her youngest son in the stroller, and her 
daughter was holding her father's hand. The police stopped them and 
accused Christy and her boyfriend of violating a gang injunction by 
walking down the street together. They handcuffed her boyfriend in front 
of the children and transported him to the police station in their patrol 
vehicle. No charges were ever filed against him, but it was clear to Christy 
that her family was not accepted by mainstream society. The message she 
took away from this experience was that even if she were to change, society 

203. VIGIL, supra note 9, at 106-07.  
204. Id.  
205. Id. at 107-08.  
206. See id. at 70, 105-08.  
207. See GREENE & PRANIS, supra note 8, at 49 ("Gang control policies that fix the gang label on 

youth . .. keep former gang members from acquiring the social capital they need in order to survive in 
mainstream society. And they deter youth from leaving the gang by ensuring that they will be treated as 
pariahs .... ").
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would not accept that she had changed. This encounter left her feeling 
discouraged about her future prospects.  

In addition to maturing out through family ties, finding meaningful 
employment is another primary way in which gang members stop 
participating in gang activity. 208 There are a variety of reasons why jobs 
help to counter gang involvement. From a purely functional perspective, 
many young people turn to gangs as a means of financial survival. 209 

Through selling drugs, they can buy clothes, food, and other necessities that 
their families could not otherwise afford. A job presents a solution to the 
need for financial resources and therefore reduces the gang member's 
dependence on the gang. 210 Perhaps more importantly, however, a job 
provides a sense of hope, builds self-esteem, and begins to counter the 
marginalization that the gang member has felt throughout his or her life.2 11 

In Venice, the enforcement of gang injunctions often interfered with efforts 
to connect gang members to jobs, as exemplified by the following 
examples. 212 

1. The Career Fair 

The City of Los Angeles sponsored a career and college fair for 
young people at the Los Angeles Convention Center. The local city council 
office provided a free bus to transport interested youth from Venice to the 
career fair. After some encouragement, several gang-involved youth who 
were participating in job training activities decided that they would like to 
attend the fair to investigate their options for college and future careers.  
While walking several blocks from the job-training program to the career 
fair bus, these four young men were stopped by police. They were 
handcuffed pending an "investigation" into why they were walking down 
the street. The officers stated they were gang members and that they were 
in violation of a gang injunction for appearing in public together. In reality, 
they were members of different gangs, and their walking down the street 
together would not constitute a violation of an injunction. However, the 
officers searched each of them and told them that they were wasting their 
time because they were never going to go to college. They were then 
released, and they attended the career fair. Although they did not go to jail 
or get arrested, these young men felt like they were being harassed for 
trying to do something positive in their lives.  

208. VIGIL, supra note 9, at 32.  
209. Id.  
210. See, e.g., id. at 70 (illustrating the process of maturing out through the life story of a 

particular gang member who was able to escape gang life by securing a good job, finding a supportive 
girlfriend, and seeking educational opportunities).  

211. See generally id. at 31-32.  
212. The author derived the following narrative examples while working as a social worker in 

Venice, California. See supra note 11 and accompanying text.
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2. Interfering with Productive Work 

A city-funded program in Venice provided free home repairs to 
senior citizens and people with disabilities. Two exceptional graduates 
from the local youth construction job training program were hired as full
time employees to assist with the repair work in this program. The owners 
of the homes they helped to repair loved them and greatly appreciated their 
work and their courtesy. Neither one of these graduates was an active gang 
member at the time. Jose had his tattoos removed and focused all of his 
time on work and his family. Manny was named in the injunction because 
he was related to gang members. Manny had a driver's license and a car, 
and he would regularly drive Jose to their job sites. However, when the job 
was located within the area subject to the injunction, they were forbidden 
by the injunction to drive in a vehicle together. Instead of risking going to 
jail for carpooling to provide home repairs to people in need, Jose would 
choose to avoid the job sites within the injunction area, thereby missing 
work for the day. His absences resulted in a financial loss for him 
personally, but more importantly, it took a mental toll on him. The 
injunction was a constant reminder that in the eyes of law enforcement and 
society, he was still considered to be a gang member even though he had 
changed in every other aspect of this life.  

3. Job Training Activities and Community Service 

A local after-school program for elementary school-aged children 
regularly hired teenage assistants to help the younger children. For the 
summer session, the classes were held at the local recreation center once a 
week. Luis was one of the teenage assistants in the class, and although he 
was not a gang member, the police had recently served him with a copy of 
the injunction. The art classes were held inside a small classroom within 
the recreation center. However, the recreation center itself was open to the 
public, and there was a constant stream of people wandering in and out of 
the facility. Luis's presence at the recreation center could have led to his 
arrest under the terms of the injunction merely for his being inside the 
public recreation center while other people subject to the terms of the 
injunction were also present. Staff from the after-school program contacted 
the City Attorney's Office to try to get some kind of assurance that as long 
as he was supervised and was working with the children in the art program, 
he would not be arrested for violating the injunction. The City Attorney's 
Office refused to work out any such assurance. The end result was that 
Luis could not work when the classes were held at the recreation center, 
thereby reducing his participation in this positive activity and increasing his 
sense of marginalization. While other teenagers might receive accolades 
for helping younger children in an after-school program, he was barred 
from participating.  

D. Gang Injunctions Undermine Community-Law Enforcement
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Collaboration 

Research examining gangs consistently underscores the importance 
of integrating prevention, intervention, and suppression efforts to address 
the problem. 2 13 However, when the efforts of law enforcement take on an 
overly coercive approach, the possibilities for these types of collaborative 
efforts are severely limited. In the Oakwood community of Venice, 
injunctions divided community members. Many of the long-term African 
American and Latino residents were strongly opposed to the injunctions 
whereas many of the more recent people moving into the area, who were 
largely affluent and white, were in support of them. 214 One of the primary 
concerns among many of the critics of the injunctions was the overbroad 
way in which police enforced them. According to Karen Umemoto, who 
conducted extensive ethnographic fieldwork in the Oakwood community of 
Venice, "community cooperation with local police was essential to law 
enforcement."215 However, when people felt like their families or 
neighbors were being treated unfairly by the police, it led to an "us versus 
them" mentality that led large segments of the community to be distrustful 
of the police. 216 

One of the dangers of law enforcement's suppression tactics when 
directed against gang members is that these tactics can backfire when 
implemented in an overbearing or abusive way. 217 This can lead to 
increased gang cohesion and involvement. The LAPD has a history of 
adapting a "by any means necessary" approach to targeting gang 
members. 218 This approach often leads to abuse of gang members, as well 
as non-gang members, at the hands of police. In his book about civil gang 
injunctions, Edward Allan notes that "where suppression has been 
especially intense, the scope and severity of the problem has often 
increased, suggesting that suppressive responses unrelated to community 
conditions may be causally related to the continued growth, spread, and 
development of gangs." 219 

One of the primary problems with law enforcement's assertion that 
gang injunctions exist to protect the community is a belief in a false 
dichotomy between those suspected of being gang members and "the 
community."22 In reality, the lives of alleged gang members and other 

213. See, e.g., GREENE & PARNIS, supra note 8, at 84-94.  

214. There are of course exceptions to this generalization. Long-time African American activist 
Pearl White, for example, was reportedly in support of the use of the injunctions in the Oakwood 
community. See Ehrenreich, Crips & Bloods Unite, supra note 64.  

215. UMEMOTO, supra note 8.  
216. Id. at 66.  
217. Id. at 124-33 (The author noted "it was clear that among African American residents, high

suppression activities such as the search and seizure operation placed greater strain on already tense 
relationships.).  

218. See BLUE RIBBON RAMPART REVIEW PANEL, supra note 92; MIKE DAVIS, CITY OF QUARTZ 
(1992); Sandra Bass, Policing Space, Policing Race, 28 SoC. JUST. 156 (2001).  

219. ALLAN, supra note 6, at 39.  
220. Joan W. Howarth, Toward the Restorative Constitution: A Restorative Justice Critique of

270 [Vol. 37:3



A Critique of Gang Injunctions

community members are often intertwined, affected by family ties, long

term friendships, and a history of shared experiences. 221 Because of these 

ties, the LAPD's "us versus them" mentality with regards to gang members 

does not correspond to the perspective of many community members 

because "them" includes the children, relatives, friends, coworkers, and 

neighbors of community residents. 222 Enforcing gang injunctions in what 

are perceived by community members to be unjust or overbroad ways 

fosters distrust and tension between the community and law enforcement, 

thereby undermining the potential for collaboration that could have longer

term impacts of gang activity in the impacted communities.  

VI. Constitutional and Legal Analysis 

There are three major areas in which constitutional legal issues 

intersect with the narrative examples discussed in the previous Part. First, 

the potentially counterproductive effects of gang injunctions, and questions 

regarding their effectiveness, arguably render their restrictions 

unconstitutional under the standard employed by the Acuna court. Second, 

the myriad of ways in which injunctions affect people's daily associations 

with family members and restrict public association for any reason, 

including political purposes, supports the proposition that, despite the 

court's reasoning in Acuna, gang injunctions limit associations protected by 

the First Amendment. Lastly, the ways in which officer discretion plays out 

in the day-to-day enforcement of gang injunctions requires a more thorough 

analysis examining whether injunctions are unconstitutionally vague, as 

was the anti-loitering ordinance in Chicago v. Morales.223 

Part II of this Article reviewed the Acuna case, in which 

California's Supreme Court addressed the constitutionality of gang 

injunctions.224 Although some may argue that the Acuna decision stands 

for the proposition that gang injunctions are constitutional, there are a wide 

array of issues that the court did not address in Acuna. There is also a split 

of authority between California courts of appeal with regard to the 

constitutionality of specific provisions of gang injunctions that have not yet 

been addressed by the Supreme Court. 225 Further, there are some aspects of 

Anti-Gang Public Nuisance Injunctions, 27 HASTINGS CONST. L.Q. 717, 735 (2000). Howarth observes: 

This view of the community and gang members as easily separated and in 

complete opposition is a dangerously over-simplified understanding of gang 
presence; it is inconsistent with the reality of most gang members, who have 

multiple family and institutional ties to the communities of their own and nearby 
neighborhoods. The complex relationships of gang members within their 

communities is one reason that law enforcement against gang crimes is so 
difficult.  

221. Id.  

222. Id.  

223. 527 U.S. 41. 53 (1999).  

224. See supra Part II.  

225. The Court of Appeal that ruled on the Acuna case before it was appealed to the California 

Supreme Court, for example, found fifteen out of the twenty-four provisions in the injunction issued by
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the court's analysis in Acuna that warrant further consideration in light of 
the research and narratives that this Article has discussed. The procedures 
used for obtaining gang injunctions, and the scope of the restrictions 
imposed by such injunctions, have changed since Acuna. In a recent article 
regarding gang injunctions, Scott Atkinson notes that since Acuna, in which 
the injunction at issue applied to a four-block radius, trial courts have 
issued injunctions that cover much larger areas. 22 6 In addition to applying 
to broader geographic areas, many gang injunctions have a greater impact 
on the daily lives of the people who are enjoined, as they generally reside 
within the zone to which the injunction applies, unlike in the Acuna case.227 

The practice of suing gangs as unincorporated associations rather than 
named defendants raises due process rights with which the Acuna court was 
not presented. 228 The way in which people are added to injunctions at the 

the trial court to be unconstitutional; only two out of these fifteen provisions were appealed to the 
California Supreme Court. People ex rel. Gallo v. Acuna, 929 P.2d 596, 602 (Cal. 1997). In the portion 
of its ruling that was not appealed or reversed, the Court of Appeal from the Sixth District held that the 
following provisions violated the Constitution due to vagueness or overbreadth, or in some cases 
because they were not narrowly tailored to meet the government interest: (1) the portion of a prohibition 
against possessing weapons that restricted items that could also have a legitimate use, such as crowbars 
or marbles; (2) possessing items that could be used for graffiti, such as markers and pens, because these 
items also have legitimate uses; (3) communicating with occupants of vehicles, and against obstructing 
or delaying traffic; (4) "causing, encouraging, or participating in the possession or sale of narcotics," on 
the grounds of vagueness and overbreadth; (5) owning or driving a vehicle that has narcotics or illegal 
weapons inside; (6) using or possessing pagers in public; (7) possessing items that could be used to 
break into vehicles, because these items also have legitimate uses; (8) "sheltering" a person who appears 
to be hiding from law enforcement; (9) signaling or acting as a lookout; (10) climbing a tree or fence; 
(11) making loud noise, or causing others to make loud noise; (12) using words, symbols, or gestures 
that refer to the VST gang; (13) wearing clothing with the names or letters of the gang. People ex rel.  
Gallo v. Acuna, 40 Cal. Rptr. 2d. 589, 596-600 (1995), overruled in part by People ex rel. Gallo v.  
Acuna, 929 P.2d 596 (Cal. 1997). In contrast, the Court of Appeal for the Fourth District held that a 
provision limiting words, gestures, and gang signs, and a separate provision restricting gang-related 
clothing, did not violate the Constitution. People v. Englebrecht, 106 Cal. Rptr. 2d 738, 758-60 (2001).  
In a previous decision involving the same petitioner, the Court of Appeal for the Fourth District held 
that a prohibition in a preliminary gang injunction banning the use of pagers for any reason was 
unconstitutionally overbroad because it infringed upon the First Amendment right to free speech, the 
prosecutors did not present evidence regarding why the prohibition was necessary, and because there are 
a variety of legitimate reasons that people use pagers, including maintaining contact with work and 
family. In re Englebrecht, 79 Cal. Rptr. 2d 89, 97 (1998). The Court of Appeal for the Second District 
held in People ex rel. Totten v. Colonia Chiques that the curfew provision in that case was 
unconstitutionally vague; it also held that a restriction against appearing in public view near alcohol, the 
description of enjoined parties, and an association provision did not violate the Constitution. 67 Cal.  
Rptr. 3d 70, 81-85 (2007).  

226. Atkinson, supra note 28, at 1695 (referencing the injunction issued in the case of 
Englebrecht, 106 Cal. Rptr. 2d 738, which covers a 1 square mile area, and the injunction in Colonia 
Chiques, 67 Cal. Rptr. 3d 70, which covers 6.6 square miles, or 24% of the city of Oxnard).  

227. In other injunctions, many of the individuals enjoined live within the target zones; many also 
work, attend school, and participate in legitimate community activities within the geographic boundaries 
to which the injunctions apply. See, e.g., Appellants' Opening Brief at 10, People v. Broderick Boys, 59 
Cal. Rptr. 3d 64 (Cal. Ct. App. 2007), (CV04-2085) [hereinafter Broderick Boys Brief], available at 
http://www.aclunc.org/cases/closedcases/assetuploadfile504_6984.pdf; Memorandum of Points & 
Authorities in Opposition to Plaintiffs Ex Parte Application for Order to Show Cause Re: Preliminary 
Gang Injunction at 6, People v. Nortefo, CGC 07-464492 (Cal. Super. Ct. S.F. County, Sept. 18, 2007) 
[hereinafter Norteflo Memorandum], available at http://sfpublicdefender.org/files/2007/09/public
defender-gang-injunction-brief.pdf.  

228. Atkinson, supra note 28, at 1696.
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discretion of the police without any court intervention also raises important 

issues with regard to who can be properly enjoined. 22 9 Further, the court 

considered only two provisions of a gang injunction in the Acuna case. The 

Sixth District Court of Appeals that heard the Acuna case found a variety of 

prohibitions unconstitutional; most of these provisions were not appealed to 

the California Supreme Court.230  However, similar provisions are now 

commonly included in gang injunctions issued at the trial court level.231 In 

addition, recent injunctions include different prohibitions that have not yet 

been addressed by higher courts, such as a restriction against riding a bike 

within the target area in a-gang injunction that applies to Varrio Hawaiian 

Gardens in Los Angeles. 232 In sum, there is a wide range of constitutional 

issues pertaining to gang injunctions that courts will likely be called upon to 

address in the near future; the following Part addresses three major issues as 

they relate to the constitutional analysis of these injunctions.  

VII. Effectiveness as it Relates to an Important Government Interest 

This Article has raised some critical concerns regarding the 

effectiveness of gang injunctions in achieving their stated purpose of 

improving community safety. The potential of gang injunctions to bolster 

gang attachments, and therefore gang activity, is important for policy 

makers to consider when assessing whether injunctions are useful. The 

229. See People v. Englebrecht, 106 Cal. Rptr. 2d at 756. The Court of Appeal in Englebrecht set 

forth a definition for courts to use to determine when an individual can be defined as a gang member for 

purposes of inclusion in a gang injunction, and held that the government must prove by clear and 

convincing evidence that an individual meets this definition in order to enjoin that individual: 

We conclude for the purposes of a gang injunction an active gang member is a 

person who participates in or acts in concert with an ongoing organization, 

association or group of three or more persons, whether formal or informal, 
having as one of its primary activities the commission of acts constituting the 

enjoined public nuisance, having a common name or common identifying sign or 
symbol and whose members individually or collectively engage in the acts 

constituting the enjoined public nuisance. The participation or acting in concert 
must be more than nominal, passive, inactive or purely technical.  

The Englebrecht court purposefully imposed the higher standard of clear and convincing proof, rather 

than the preponderance of the evidence standard that is normally used in civil cases, due to the 

extraordinary nature of gang injunctions and the liberty restrictions that they impose. The court held 

that the proper standard for the court to use to determine whether the above definition has been met is 

clear and convincing evidence. Id. at 752-53. In an appeal regarding a gang injunction against The 
Broderick Boys, the Third District Court of Appeal reiterated this standard. People ex rel. Reisig v.  

Broderick Boys, 59 Cal. Rptr. 3rd 64, 71 (Cal. App. 2007). The practice of police officers selecting 

people for inclusion in an injunction at their personal discretion after an injunction is issued against a 
gang violates the procedure that has been set forth by the courts, since in that there is no burden on the 

government to prove in a court of law that an individual served with an injunction meets the legal 
definition of someone who can be properly enjoined prior to subjecting someone to the restrictions of an 
injunction. Id. at 71.  

230. See supra note 225.  

231. See, e.g., People v. Venice Shorelines Crips, No. SC057282 (Cal. Sup. Ct. L.A. County, May 

21, 1999); People v. Venice 13 Gang, No. SC060375 (Cal. Sup. Ct. L.A. County, Jan. 12, 2001).  

232. Tracy Manzer, Gang Injunction Splits Hawaiian Gardens, PRESS-TELEGRAM, Aug. 1, 2009.  

This prohibition implicates one's constitutionally protected liberty in interest travel, or in moving from 
one place to another, for example.
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question of whether gang injunctions are effective is also highly relevant to 
the court's constitutional analysis regarding gang injunctions.  

The California Supreme Court's holding in Acuna that the 
association and harassment provisions of a gang injunction did not violate 
the Constitution was based on the court's assessment that such provisions 
burdened no more speech than necessary in order to bring about community 
safety.233 In reaching this conclusion, the court relied on the standard 
articulated in Madsen that content-neutral restrictions imposed by an 
injunction are constitutional if they burden no more speech than necessary 
in order to serve an important government interest. 23 4 It is not the court's 
role to investigate whether an injunction is the .best means by which to 
bring about community safety.235 However, it is the court's duty to ensure 
that an injunction does not burden the liberty interests of individuals if such 
restrictions on liberty are not related to achieving an important government 
interest. 2 36  This analysis calls for a consideration of the effectiveness of 
gang injunctions. If the restrictions of gang injunctions do not bring about 
enhanced community safety, they do not serve this important government 
interest. Furthermore, if injunctions actually undermine community safety 
by contributing to the very factors that promote gang attachments, as 
discussed in Parts IV and V of this Article, they similarly do not serve an 
important government interest. According to this analysis, the broad 
restrictions on individual liberties that gang injunctions impose would be 
unconstitutional because of their failure to serve an important government 
interest.  

Similarly, the restrictions of gang injunctions are arguably 
unconstitutional because they do, in fact, burden more speech than is 
necessary in order to serve the government's interest in improving 
community safety. There are a variety of evidence-based interventions that 
have been proven to decrease delinquency among young people who are 
considered "chronic offenders," many of whom are gang members. 23 7 

Based on rigorous studies, experts have identified several programs that 
have been proven to be quite effective in reducing delinquent behavior; 

233. People ex rel. Gallo v. Acuna, 929 P.2d 596, 604, 615 (Cal. 1997).  
234. Madsen v. Women's Health Ctr., Inc., 512 U.S. 753, 755 (1994).  
235. In Dallas v. Stanglin, a case that held that an ordinance restricting access to dance halls to 

youth between the ages of fourteen and eighteen did not violate the constitutional association rights of 
the defendants, the Court noted that, "'[The rational-basis standard] is true to the principle that the 
Fourteenth Amendment gives the federal courts no power to impose upon the States their views of what 
constitutes wise economic or social policy."' Dallas v. Stanglin, 490 U.S. 19, 27 (1989) (quoting 
Pandridge v. Williams, 397 U.S. 471, 485-86 (1970)). Although a higher standard than the rational 
basis standard is applied in injunction cases, the court still does not have an obligation to determine the 
best public policy in this situation. Id. at 26.  

236. Madsen, 512 U.S. at 755.  
237. See generally PETER W. GREENWOOD, CHANGING LIVES: DELINQUENCY PREVENTION AS 

CRIME-CONTROL POLICY (2006) (presenting information regarding interventions that have been proven 
to work to reduce delinquency, including promising programs such as Multisystemic Therapy and 
Functional Family Therapy); see also GREENE & PRANIS, supra note 8, at 97-99 (reviewing evidence
based practices that have been proven to reduce delinquency).
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these interventions do not place burdens on speech or other liberty 

interests.238 When viewed in this light, gang injunctions burden more 

speech and liberty interests than necessary because these alternative 

interventions would serve the same governmental interest while not 

burdening speech or liberty interests. In the words of Stanley Mosk, 

restrictions imposed by gang injunctions must not, "go . . . further than is 

absolutely necessary to protect the lawful rights of the parties seeking such 

injunction." 239 

By criminalizing daily activities, gang injunctions rely upon arrest 

and incarceration of suspected gang members in order to attempt to bring 

about community safety. However, many scholars believe that arrest and 

incarceration do not decrease crime, and an expanding body of research 

supports their claims. 240 In its analysis of gang injunctions, however, the 

court has implicitly accepted as fact that arrest and incarceration, through 

the use of gang injunctions, serve the government's interest in improving 

community safety. 24 1 This is not necessarily the case.2 42 Future decisions 

regarding the constitutionality of gang injunctions should consider this 

issue when addressing whether injunctions are, in fact, causally related to 

the government interest they purportedly serve.  

It is particularly important for courts to address whether gang 

injunctions serve an important government interest because of the racial 

disparity that characterizes their enforcement. Gang injunctions are utilized 

almost exclusively against Black and Latino residents in low-income 

communities, and they are primarily applied to youth. 24 3 Anecdotal 

evidence indicates that in many communities, gang injunctions are used by 

law enforcement as tools for harassing these youth. 24 4 Where gang 

238. See GREENE & PRANIS, supra note 8, at 97-99.  

239. People ex rel. Gallo v. Acuna, 929 P.2d 596, 628 (Cal. 1997) (Mosk, J., dissenting).  

240. See John Braithwaithe, A Future Where Punishment is Marginalized: Realistic or Utopian?, 

46 UCLA L. REv.1728, 1738 (1999) (providing a summary of "familiar arguments on why resort to 

imprisonment may backfire"). Braithwaite argues: 

Prisons are schools for crime; offenders learn new skills for the illegitimate labor market in 

prison and become more deeply enmeshed in criminal subcultures. Prison can be an 

embittering experience that leaves offenders more angry at the world than when they went 

in. The interruption to a career in the legitimate labor market and the stigma of being an ex

con can reduce prospects of legitimate work on completion of the sentence, and so on.  

See generally CAYLEY, supra note 4; Do PRISONS MAKE US SAFER?, supra note 2.  

241. Acuna, 929 P.2d at 610-11 (concluding that the injunction burdens no more speech than 

necessary to ensure community safety without inquiring into whether the injunction is practically 

effective in protecting the community).  

242. Criminologist John Braithwaithe writes that Lawrence Sherman has found evidence that 

punishment can backfire in that it "can engender defiance." Braithwaithe, supra note 240, at 1739.  

243. Howarth, supra note 220, at 725, 728.  

244. According to Rev. Barry Bruce, for example, the Hawaiian Gardens gang injunction "has 

become little more than a tool of 'abuse, prejudicial behavior and racial profiling."' Tracy Manzer, 

Gang Injunction Splits Hawaiian Gardens, PRESS-TELEGRAM, Aug. 1, 2009. This is particularly 

problematic in Los Angeles, where racial profiling has been shown to be common in the LAPD. See Ian 

Ayres, Racial Profiling in L.A.: The Numbers Don't Lie, L.A. TIMES, OCT. 23, 2008, at A27 ("[T]here 

are statistically significant racial disparities in a variety of police behaviors that are not explained by 

legitimate police concerns such as the local crime rate-or, in the cases of frisks and searches, the
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injunctions are used as legitimized tools for racial profiling, this certainly 
does not constitute an important government interest. Furthermore, in 
many communities, gang injunctions are perceived as a part of larger efforts 
to force low-income people of color to move out of gentrifying 
neighborhoods. 245 Clearing long-time residents out of communities where 
wealthier white people are buying property certainly does not constitute an 
important, or even legitimate, government interest. In addition, some 
research indicates that gang injunctions may merely displace crime to 
adjacent communities. 246 Moving crime from one community to another 
may be in the interest of a particular community, but it does accomplish the 
larger goal of reducing crime and gang activity in general.  

A. Gang Injunctions Burden Associations Protected by the First 
Amendment 

1. Intimate Associations 

The First .Amendment protects "intimate relationships," such as 
marriage, the relationships of people who have children together, and 
family members. 247 In their day-to-day enforcement, gang injunctions 
interfere with these types of relationships. Recall the experience of Christy, 
for example, whose boyfriend, the father of her children, was arrested for 
walking down the street with her.248 Or Charles, who was charged with a 
violation of the gang injunction for being with his uncle, and whose 
inclusion in the gang injunction was likely a result of his family 
associations. 24 9 These experiences are not isolated incidents, but are 
mirrored in the stories of countless other individuals and communities 
affected by gang injunctions. 250 

likelihood of actually uncovering contraband.").  
245. See Frank P. Barajas, An Invading Army: A Civil Gang Injunction in a Southern California 

Chicana/o Community, 5 LATINO STUD. 393, 404 (2007) (documenting the community response to a 
gang injunction against Colonia Chiques in Oxnard, emphasizing the connection between a downtown 
"revitalization" project in Oxnard and the use of gang injunctions, and quoting USC Ph.D. candidate 
Alejandro Alonso, "'If you map out every gang injunction in L.A. County, you will observe a pattern of 
'privileged adjacency' . . . In Los Angeles, every gang injunction seemed to target a gang that was 
located in an area that has more affluent concerns...." ); Chris Brizzard, Message of Gang Injunctions: 
We Don't Want You Here, SAN FRANCISCO BAY VIEW.COM, Sept. 19, 2007, 
http://www.sfbayview.com/2007/message-of-gang-injunctions-'we-don't-want-you-here'; Dennis 
Romero, Gangster's Paradise Lost, Los ANGELES CITY BEAT, Nov. 6, 2003 (reporting about the 
connection between gentrification and the use of gang injunctions in Venice).  

246. See ACLU FOUND. OF SOUTHERN CALIFORNIA, supra note 14, at 46 (finding a net increase 
in violent crimes in communities adjacent to community of the Blythe Street gang injunction).  

247. Roberts v. U.S. Jaycees, 468 U.S. 609, 619-20 (1984).  
248. See supra Section V.C.  
249. See supra Section V.B.  
250. See Broderick Boys Brief, supra note 227, at 10 ("Although the curfew has exceptions, they 

do not include being out past 10:00 p.m. in order to pick up a family member who does not drive. Thus 
appellant Edwards was stopped and cited for contempt when he picked up his wife, who works the late 
shift and does not drive." (internal citations omitted)); see also Atkinson, supra note 28, at 1712 
("Associational provisions thus prevent related gang members from eating together at the same
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The California Supreme Court determined in Acuna that First 

Amendment association rights were not implicated by-the prohibitions of 

the gang injunction before it.251 Similarly, when faced with the issue more 

directly, the Court of Appeals in Englebrecht stated that the injunction 

before it, "by no means has, in our view, a fundamental impact on general 
family association."252 In its consideration of First Amendment association 

rights in relation to Chicago's anti-loitering ordinance, the United States 

Supreme Court glossed over this issue as well, addressing it in only one 

sentence of the opinion by concluding that the ordinance's "impact on the 

social contact between gang members and others does not impair the First 

Amendment 'right of association' that our cases have recognized." 253 

However, a deeper look at the ways in which gang injunctions actually 

affect people's lives reveals that First Amendment rights protecting 
intimate associations are most certainly implicated by gang injunctions.  

Although many injunction prohibitions do not seem on the surface 

to implicate intimate associations, in reality many of these seemingly 

innocuous provisions impact familial relationships. 25 4 For example, the 

prohibition against being near someone who is consuming alcohol in public 

view is common in many gang injunctions. Taken at face value, the 

prohibition does not seem related to family associations. However, because 

the prohibition is so broad, it impacts a wide range of activities, many of 

which are the types of activities that are central to the daily interactions of 

family members. In the words of the ACLU, this type of alcohol 
prohibition renders 

[T]he local pizza parlor off limits when taking the Little League 

team out after a game. There is no exception for attending a 

family wedding or college graduation party at a community 

center, or just a simple Fourth of July barbecue in the park.  

Attendance at occasions that others take for granted is simply 

forbidden as long as any alcohol is present or if, as noted above, 

a cousin, brother, sister, aunt or uncle has also been served with 

the injunction and may be in attendance. 255 

The prohibitions of injunctions do not apply to people when they 

are inside their private homes; however, they do apply to people in their 

restaurant, grocery shopping together, driving each other to work or school, or performing any number 

of typical family activities."). In addition, this author has spoken with many other individuals whose 
familial relationships have been restricted by gang injunctions, including a young man who was arrested 
for riding in a car with his cousin on their way to a restaurant; another who was riding to the grocery 
store in a car with his cousin; and another who was arrested for waving at his brother in a car.  

251. People ex rel. Gallo v. Acuna, 929 P.2d 596, 608-09 (Cal. 1997).  
252. People v. Englebrecht, 106 Cal. Rptr. 2d 738, 748 (Cal. Ct. App. 2001).  

253. Chicago v. Morales, 527 U.S. 41, 53 (1999).  

254. See, e.g., Nortefo Memorandum, supra note 227, at 13-15 (detailing how one individual's 
intimate associations would be affected by the provisions of a gang injunction).  

255. ACLU Press Release, supra note 92, at 11 (internal citations omitted).
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front yards because they are in public view. Normal family interactions are 
not limited to activities inside of people's homes; family relationships 
include a wide range of public associations. Constraining people's lives to 
the extent that gang injunctions do limits their ability to interact in 
meaningful ways with their family members. The First Amendment should 
protect such interactions. 256 

2. Politically-Motivated Associations 

In addition to protecting intimate associations, the First 
Amendment also protects politically-motivated associations.2 57 Although 
the relationship of one gang member to another is not generally the type of 
relationship protected by the First Amendment, attending public meetings 
in the presence of other alleged gang members, or participating in protests 
or other politically-motivated activities, are precisely the kinds of activities 
that the First Amendment does protect. Because they typically prohibit all 
association with other alleged gang members within the target zone, 
injunctions prohibit people from attending public meetings or other political 
activities.  

Many community meetings and political events are held within the 
geographic boundaries of communities. As such, allowing enjoined 
individuals to attend political events outside of these boundaries does not 
render the limitation on attending any such event within the community 
moot. In Venice, for example, community forums to discuss community
police relationships were often held at local recreation centers. People 
subject to the injunctions could not attend these meetings because they 
feared arrest. 25 8 

3. Implications 

The California Supreme Court believed that First Amendment 
rights to association were not restricted in the gang injunction they 
considered in Acuna.259 In balancing the government's interest against the 
restrictions the injunction placed upon the people's liberty interests, the 

256. Contra Acuna, 929 P.2d at 608-09; Englebrecht, 106 Cal. Rptr. 2d at 748. However, I 
believe these cases to be wrongly decided. See infra Part VII.B.  

257. See NAACP v. Alabama, 357 U.S. 449, 460 (1958) ("It is beyond debate that freedom to 
engage in association for the advancement of beliefs and ideas is an inseparable aspect of the 'liberty' 
assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of 
speech.").  

258. See Norteio Memorandum, supra note 227, at 11. The ACLU noted: 
Even core First Amendment activities are affected. There have been two 
community demonstrations against the injunction in West Sacramento since its 
issuance. Immediately before the first one, the District Attorney was quoted as 
saying that anyone served with the injunction would be arrested for attending.  
Since those two demonstrations, there has also been a community protest at City 
Hall against police brutality. Because it occurred within the 'Safety Zone,' 
people served with this injunction could not attend.  

259. People ex rel. Gallo v. Acuna, 929 P.2d 596, 609 (Cal. 1997).
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court gave weight to its conclusion that First Amendment rights were not 
restricted by the injunction. 260 If the court had recognized the profound 
effect of injunctions on people's day-to-day participation in legitimate and 

constitutionally-protected activities, such as associating with family 
members, participating in community events, or attending public meetings, 
the court would have likely required that the injunction be more narrowly

tailored so as to guard against these impositions upon people's First 
Amendment rights. The results of the balancing test would thus likely be 
different if the court had recognized that the prohibitions of the injunction 

in fact infringed upon rights that are generally protected under the First 
Amendment.  

According to the U.S. Supreme Court, when First Amendment 
rights are restricted by a court order, "the order must be tailored as precisely 
as possible to the exact needs of the case." 261 A California Court of 

Appeals, for example, found a gang injunction prohibition against the use 
of pagers unconstitutional, largely because restricting the use of pagers 
implicated First Amendment rights. 262  The court held, "Because 
constitutionally protected communications are swept within the ambit of 
paragraph (n), it is overbroad and infirm." 263 In the same case, the court 
found a prohibition against association to be constitutional; the court's 

diverging conclusions were largely due to its conclusion, following from 
the Acuna decision, that First Amendment association rights were not 
implicated by the association provision.264 In balancing the government 
interest against the restrictions on individual liberties, the restriction against 

pagers weighed heavier because of the constitutionally mandated protection 
of individual liberties from unnecessary restrictions. 265 

If courts were to acknowledge that intimate and politically
motivated associations protected by the First Amendment were impacted by 

gang injunctions, they would need to ensure that injunctions be "tailored as 
precisely as possible," burdening no more liberty than is necessary. 26 6 

When viewed in light of the importance of protecting First Amendment 
rights, many of the prohibitions of gang injunctions fail to meet the 

constitutional requirement that they be narrowly-tailored. Curtailing the 
liberties of gang members such that they cannot associate with family 
members in public, for example, is not the least restrictive means of 
improving community safety. Prohibitions that restrict people from 

appearing near alcohol. in public, which restrict people's ability to 
participate in family functions and social gatherings, are not adequately 

260. Id. at 608.  
261. Carroll v. President and Comm'rs of Princess Anne, 393 U.S. 175, 184 (1968).  

262. In re Englebrecht, 79 Cal. Rptr. 2d 89, 96 (Cal. Ct. App. 1998).  

263. Id. at 97.  

264. Id. at 95-96.  
265. See id. at 97 (concluding that the injunction against using pagers implicated constitutionally 

protected speech).  

266. President of Princess Anne, 393 U.S. at 184.

2792010]



AM. J. CRIM. L.

narrowly tailored as to burden no more liberty than is necessary. 26 7 Similar 
analyses apply to many of the other broadly-worded prohibitions of gang 
injunctions, which generally impose no mens rea requirement and have 
only very limited exceptions for legitimate participation in day-to-day 
work, family, community, political, and social activities.  

Because the prohibitions of gang injunctions are generally very 
broad and lack exceptions for activities and associations protected by the 
First Amendment, they are not narrowly tailored. In addressing a juvenile 
curfew ordinance, the Ninth Circuit Court of Appeals addressed whether 
the restrictions of the ordinance were narrowly tailored so as to be 
constitutional in the limitations placed upon juveniles' First Amendment 
rights. The court found that the District "has chosen to address the problem 
through means that are stern to the point of unconstitutionality. Rather than 
a narrowly drawn, constitutionally sensitive response, the District has 
effectively chosen to deal with the problem by making thousands of this 
city's innocent juveniles prisoners at night in their homes." 26 8 Similarly, 
gang injunctions are arguably unconstitutional in that, far from being 
narrowly drawn, they fail to provide the latitude that is necessary in order 
for people to exercise their First Amendment rights. Typical curfew 
restrictions imposed by gang injunctions, for example, render it illegal for 
people to leave their homes after 10:00 PM to engage in a variety of 
legitimate and constitutionally-protected activities. 2 69 In contrast, narrowly 
tailored provisions would allow people to leave their homes for legitimate 
reasons.  

There is a disconnect between the real-world experiences of people 
subject to gang injunctions and the way in which courts conceptualize how 
gang injunctions affect people's lives. This disconnect has a profound 
impact on courts' interpretations regarding how gang injunctions affect 
people's constitutional rights. Courts have reasoned, for example, that 
injunctions do not burden people's liberty interests too much because they 

only apply to a narrow geographic area.270 However, for many residents of 
low-income communities, their daily lives and activities are confined to 
these geographic boundaries because without financial resources and 
reliable transportation, many people do not leave the narrow confines of 
their communities.27 1 Recognizing the actual effects of gang injunctions on 
people's lives and the profound impact they have on people's participation 
in legitimate daily activities changes one's perception of the extent to which 
gang injunctions affect people's First Amendment rights. As such, bridging 
the disconnect between the abstract interpretation of gang injunctions and 

267. Contra People ex rel. Totten v. Colonia Chiques, 67 Cal. Rptr. 3d 70, 85 (Cal. Ct. App.  
2007).  

268. Id. (quoting Waters v. Barry, 711 F.Supp. 1125, 1135 (1989)).  
269. Colonia Chiques, 67 Cal. Rptr. 3d at 82-83.  
270. People ex rel. Gallo v. Acuna, 929 P.2d 596, 616; People v. Englebrecht, 106 Cal. Rptr. 2d.  

739 (Cal. Ct. App. 2001).  
271. See VIGIL, supra note 78, at 128.
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people's real world experiences with them is an important step in arriving at 
a constitutional analysis that is grounded in reality.  

B. Gang Injunctions Are Unconstitutionally Vague 

The narrative examples previously discussed demonstrating how 
police often enforce gang injunctions in a discriminatory or harassing 
manner relate to the constitutional analysis regarding whether civil gang 
injunctions are unconstitutionally vague, under a similar analysis to that 
employed by the United States Supreme Court in Chicago v. Morales. 27 2 

The use of gang injunctions almost exclusively against African-American 
and Latino youth raises critical questions about the legitimacy of their use 
in this context. As Dorothy Roberts points out in an article that addresses 
race in the context of the Morales case, "One of the main problems with 
vague statutes is their capacity to further racial injustice in the criminal 
justice system." 273 

In the Morales decision, the Court invalidated the Chicago anti
loitering ordinance because it gave police too much discretion to arbitrarily 
decide when and against whom to enforce the ordinance.274 Although race 
was not overtly considered in much of the decision, the Court was aware of 
the potentially disparate impact of the ordinance. 275 In fact, the Court 
referred to the similarity of the ordinance to anti-vagrancy laws that were 
prevalent in the South during Reconstruction. 276 The Court referenced its 
holding in the case of Papachristou v. City of Jacksonville, 277 in which the 
Supreme Court struck down an anti-vagrancy ordinance as 
unconstitutionally vague. 278 In the Papachristou opinion, the Supreme 
Court stated: 

Those generally implicated by the imprecise terms of the 
ordinance-poor people, nonconformists, dissenters, idlers-may 
be required to comport themselves according to the [lifestyle] 
deemed appropriate by the Jacksonville police and the courts.  
Where, as here, there are no standards governing the exercise of 
the discretion granted by the ordinance, the scheme. . . furnishes 
a convenient tool for "harsh and discriminatory enforcement by 
local prosecuting officials, against particular groups deemed to 
merit their displeasure."279 

272. 527 U.S. 41 (1999).  
273. Dorothy E. Roberts, Forward: Race, Vagueness and the Social Meaning of Order

Maintenance Policing, 89 J. CRIM. L. & CRIMINOLOGY 775, 780 (1999).  
274. Morales, 527 U.S. at 63.  
275. See id. at 53 n.20 (outlining the "especially harsh consequences" Reconstruction-era 

vagrancy laws had on African American women and children).  
276. See id. (noting that "vagrancy laws were used after the Civil War to keep former slaves in a 

state of quasi slavery").  
277. 405 U.S. 156 (1972).  
278. Morales, 527 U.S. at 53 & n.20 (citing Papachristou, 405 U.S. at 164).  
279. Papachristou, 405 U.S. at 170 (quoting Thornhill v. Alabama, 310 U.S. 88, 97-98 (1940)).
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In Papachristou, as in Morales, the Court was concerned about law 
enforcement officials enforcing a statute in a discriminatory manner, 
particularly against groups of people who "merit their displeasure.",280  This 
is particularly relevant in the context of gang injunctions given that young 
people of color in low-income communities constitute a primary target of 
discrimination at the hands of law enforcement.  

Similar issues to those that troubled the Court in Morales are 
present in the enforcement of gang injunctions. Individual police officers 
have broad discretion to determine who to serve with gang injunctions and 
when to arrest people for violations. According to Malcolm Klein, the 
practice of allowing police officers to add "anybody else" they deem fit to 
an injunction by serving them with a copy of it is "an open invitation to 
expand the notion of who is vulnerable. .. . A single stop [by police] can 
qualify someone as a gang member." 281 The discretion of individual 
officers to add people to injunctions is relatively unchecked. In Denver and 
Los Angeles, for example, "nearly half of the cities' young Black men have 
been marked as suspected gang bangers." 282 Justice Mosk was concerned 
about this in his dissent in Acuna, stating, "[I]n the absence of any specific 
definition of gang membership, neither police officers nor courts are 
provided with a consistent standard for determining when a violation of the 
injunction occured." 283 Furthermore, the Englebrecht court set forth a 
definition for courts to follow in determining who constitutes a gang 
member who may be properly enjoined by a gang injunction, implying that 
it is the court's role to determine who may be subject to an injunction. 28 4 

Vesting the power to arbitrarily decide who may be subject to the liberty 
restraints imposed by injunctions in the hands of law enforcement 
constitutes precisely the type of discretion that the Morales court found to 
be unconstitutional. 285 This is a particularly important concern in the 

280. Id. (quoting Thornhill, 310 U.S. at 97-98); see also Kim Strosnider, Anti-Gang Ordinances 
After City of Chicago v. Morales: The Intersection of Race, Vagueness Doctrine, and Equal Protection 
in the Criminal Law, 39 AM. CRIM. L. REV. 101, 120-22 (2002) (analyzing the Morales case and 
exploring the connection "between arbitrary enforcement and equal protection-albeit a connection that 
the Court has not itself recognized").  

281. Sandy Banks, Injunction Has Community Feeling Handcuffed, L.A. TIMES, Apr. 28, 2006, at 
Al.  

282. Roberts, supra note 273, at 786-87; see also Bass, supra note 218. As Sandra Bass also 
notes: 

The reliance on vague and overly broad stereotypes to identify gang members 
has resulted in the wholesale labeling of young men of color as gang members 
in some jurisdictions. In this respect, gang profiling, like other discriminatory 
practices, perpetuates discretionary police practices that disproportionately 
affect young men of color. Similar to the Black Codes of previous eras, gang 
profiling has developed into a system for 'keeping tabs' on virtually an entire 
generation.  

283. People ex rel. Gallo v. Acuna, 929 P.2d 596, 630 (1997) (Mosk, J., dissenting).  
284. People v. Englebrecht, 106 Cal. Rptr. 2d 738, 756 (2001).  
285. The Morales Court mentioned that the Chicago ordinance may not have been 

unconstitutionally vague if it was limited to apply only to "loitering by persons reasonably believed to
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context of gang injunctions given the Court's decision in Madsen that 
"injunctions also carry greater risks of censorship and discriminatory 
application than do general ordinances," and therefore require a "somewhat 
more stringent application of general First Amendment principles." 286 

A statute may be unconstitutionally vague either because it vests 
too much discretion in the hands of law enforcement or because it fails to 
give adequate notice to the public with regards to the nature of the activity 
that is proscribed. 287 In addition to the aforementioned problem of gang 
injunctions giving too much discretion to individual police officers, gang 
injunctions that prohibit association with gang "associates" seem to be 
unconstitutionally vague due to the murky definition regarding who 
constitutes a gang associate. 288 The Acuna court held that the association 
provision of the San Jose injunction they addressed was not 
unconstitutionally overbroad because it applied only to named defendants, 
and it was therefore clear who was subject to the association restriction. 28 9 

However, when an injunction is expanded to also prohibit association with 
people thought to be gang "associates" who are never specifically named, 
the prohibition is rendered even, more vague and nearly impossible to 
follow.  

In Morales, the Court was also concerned about vagueness in that 
the ordinance applied to legitimate as well as illegitimate activity. 290 The 
Court explained: 

It matters not whether the reason that a gang member and his 
father, for example, might loiter near Wrigley Field is to rob 
an unsuspecting fan or just to get a glimpse of Sammy Sosa 
leaving the ballpark; in either event, if their purpose is not 

apparent to a nearby police officer, she may-indeed she 

"shall"-order them to disperse. 291 

Similarly, because gang injunctions typically do not specify any requisite 
negative intent, someone who violates the curfew of a gang injunction to 
prowl the streets in order to rob someone is treated the same as someone 
who violates the curfew to drive his children home from the movies. This 

be criminal gang members," or if it "only applied to loitering that had an apparently harmful purpose or 
effect." City of Chicago v. Morales, 527 U.S. 41, 62 (1999). Although gang injunctions by definition 
apply to people who are believed to be gang members, the same concerns regarding discretion and 
arbitrary enforcement are relevant, particularly given reports that the officer's discretion has led to the 
type of discrimination that the Court feared in Morales.  

286. Madsen v. Women's Health Ctr., 512 U.S. 753, 764-65 (1994).  
287. See Morales, 527 U.S. at 56.  
288. See, e.g., People v. Venice 13 Gang, No. SC060375 (Cal. Sup. Ct. L.A. County, Jan. 12, 

2001) (forbidding association with associates of the Venice 13 gang but not providing any definition 
regarding who constitutes as associate).  

289. See People ex rel. Gallo v. Acuna, 929 P.2d 596, 611 (1997).  
290. Morales, 527 U.S. at 53-54.  
291. Id. at 60.
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is a serious concern and points to the need to impose an intent requirement 
to the restrictions of gang injunctions.  

VIII. A Better Path 

Improving the quality of life and the safety of people who live in 
areas impacted by gang violence is an important social responsibility. As 
this Article has discussed, gang injunctions have not been proven to be a 
particularly effective intervention to accomplish this goal.2 92 Given their 
great potential to inadvertently increase gang activity, communities affected 
by gangs need more effective alternatives to gang injunctions. Further 
marginalizing gang members or those at risk of gang involvement has great 
potential for worsening the gang problem.293 Communities have a strong 
need to decrease gang activity, increase safety, and improve the quality of 
life of their residents. 294 From a theoretical perspective, an approach that 
incorporates a balance of condemning behavior that is harmful to the 
community while not ostracizing those engaged in these types of behaviors 
would be more effective in promoting community safety.  

A. Reintegrative Shaming and Restorative Justice 

Australian criminologist John Braithwaite's theory of reintegrative 
shaming provides some useful direction in considering how to craft 
community responses that condemn gang activity while not further 
marginalizing (potential) gang members. 295  Braithwaite asserts that 
processes that bring shame to criminal offenders are important in order to 
deter further crime. 29 6 However, he distinguishes between two types of 
shame-that which stigmatizes and isolates an offender, and that which 
reintegrates an offender into a community.297 He argues that only 
reintegrative shaming will reduce crime. 29 8 On the other hand, stigmatizing 
shaming further isolates offenders and promotes antisocial ties.29 9 In 
Braithwaite's words, "reintegrative shaming means that expressions of 
community disapproval, which may range from mild rebuke to degradation 
ceremonies, are followed by gestures of reacceptance into the community 

292. See supra Parts V.C.; VII.A.  

293. See supra Parts IV-V.  
294. See Howarth, supra note 220 (advocating the theory of "restorative justice" in response to 

gang activity, which holds that "any crime is injurious, and ... the best response is one that heals the 
injury caused to the victim, the community, and the offender"). In this extensive critique of gang 
injunctions through the lens of restorative justice, Howarth draws parallels between the values of the 
gang injunctions and those of restorative justice. She emphasizes that both approaches aim to protect 
the community from the harms associated with gang activity. She also explores how restorative justice 
could be used as an alternative to gang injunctions. See generally id.  

295. JOHN BRAITHWAITE, CRIME, SHAME, AND REINTEGRATION 54 (1989).  

296. Id.  

297. Id. at 155.  

298. Id. at 105.  

299. See idat155.
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of law-abiding citizens . . . . Disintegrative shaming (stigmatization), in 
contrast, divides the community by creating a class of outcasts."3 00 

Through crafting processes of reintegrative shaming, communities can 
denounce the behaviors of gang members that cause them harm while also 
offering support and acceptance to those who are open to changing their 
behavior. Encouraging gang-involved youth to abide by community norms 
in this way is more likely to decrease gang activity than processes that push 
gang members to ally more closely with their peers who are engaged in 
delinquent activity. 30 1 

Reintegrative shaming plays an important role in restorative justice 
processes, which seek to bring accountability to offenders, healing to 
communities, and reparations to victims. According to Braithwaithe: 

Restorative justice is a process of bringing together the individuals 

who have been affected by an offense and having them agree on 
how to repair the harm caused by the crime. The purpose is to 

restore victims, restore offenders, and restore communities in a way 

that all stakeholders can agree is just. One value of restorative 

justice is that we should be reluctant to resort to punishment.  

Punishment adds to the amount of hurt in the world, but justice has 

more meaning if it is about healing rather than hurting. "Crime 

hurts; justice heals:" This captures the essence of the paradigm 

shift. It involves rejection of a justice that balances the hurt of the 

crime with proportionately hurtful punishment. 302 

Restorative justice processes vary in their design and structure, 
influenced in large part by the communities in which they take place; that 
is, communities take an active role in designing interventions to respond to 
harm that occurs within them. 303 Restorative justice interventions prioritize 
open dialogues about the causes and effects of problems. These 
interventions would thus be quite appropriate in the context of addressing 
the myriad of harms that gang activity brings to communities, as well as the 
complicated web of problems that fuel gang activity within marginalized 
communities. In the words of leading restorative justice practitioner 
Howard Zehr, "In a restorative justice perspective, more dimensions of 
people's lives and stories are considered relevant in seeking resolutions." 30 4 

300. Id. at 55-60.  
301. Pushing suspected gang members to associate with delinquent peers will likely lead to 

continued delinquent activity under Edwin Sutherland's theory of differential association, for example, 
which asserts that people tend to engage in delinquent activity when they associate with delinquent 
peers. See Edwin Sutherland et al., The Theory ofDifferential Association, in DEVIANCE: A SYMBOLIC 
INTERACTIONIST APPROACH 64-68 (Nancy J. Herman ed., 1995).  

302. Braithwaithe, supra note 240, at 1743.  
303. See BRAITHWAITHE, supra note 295, at 177-86.  

304. Howard Zehr, Wrongdoing (and Heroism) in Context, RESTORATIVE JUSTICE BLOG (Dec.  

31, 2009, 9:28 AM), http://emu.edu/blog/restorative-justice/2009/12/31/wrongdoing-and-heroism-in
context.
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One widely utilized restorative justice process is a peacemaking 
circle. Circle processes have recently gained popularity in Western judicial 
systems, although their origins are rooted in ancient processes that have 
been used for centuries in indigenous communities throughout the world. 305 

Peacemaking circles bring together those affected by a problem and 
encourage all parties to communicate so as to develop solutions to a given 
problem. 3 06 Participants sit in a circle and speak in turn, utilizing a talking 
piece to ensure that only one person speaks at a time.307 A facilitator, who 
may be an elder from the community, poses questions or suggests topics for 
each round of the circle to address. 308 Community members play an 
important role in such circles, which makes them particularly useful in 
considering an alternative community response to gang injunctions.  

A circle to address public safety in an area with a gang problem, for 
example, could bring together gang members, family members of gang 
members, neighbors, clergy, business people, police, representatives of 
community organizations, teachers, and other interested community 
members. The ideal facilitator would be someone whom all parties respect.  
The first round of the circle would focus on introductions or with people 
sharing why they are present at this circle. The second round would focus 
on the impact of the gang members' behavior on other people. Those 
affected by the gang's activities would have the opportunity to share their 
experiences while the gang members listened; the gang members would 
then have the opportunity to respond to what. they have heard. The third 
round might allow gang members and their families to share the obstacles 
they face that may have contributed to their gang activity. The fourth round 
could focus on ideas for repairing the harm the gang members have caused, 
as well as for meeting their needs so that they no longer engage in the 
problematic behavior.  

Demanding the accountability of offenders is a critical aspect of 
peacemaking circles and of all restorative justice processes. If utilized to 
address gang issues, for example, gang members would hear from 
community members about how their actions affect people's lives.  
Conversations between gang members and community residents could help 
to create more empathy and understanding among gang members regarding 
the consequences of their actions, thereby engendering more of a will to 
change their behavior. Hearing from a mother, for example, about the harm 
one's actions cause to her child would most likely engender a different 
internal response than being told by a police officer not to do something.  
This may be particularly true given that most gang members have familial 

305. See generally RUPERT RoSS, RETURNING TO THE TEACHINGS: EXPLORING ABORIGINAL 
JUSTICE (1996) (detailing the use of circles in aboriginal communities, with a particular emphasis on 
their use within Canada's justice system); see also KAY PRANIS, THE LITTLE BOOK OF CIRCLE 
PROCESSES (1969) (providing a background and practical advice regarding facilitating circle processes).  

306. See RoSS, supra note 305, at 140-42 (detailing a typical peacemaking circle within the 
community of Hollow Water).  

307. See id.  
308. See id.
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or social ties to other community members. Hearing from people who they 
care about, respect, or with whom they have some shared history may 
impact gang-involved youth at a deeper level.  

At the same time, such dialogues could lead to conversations 
addressing the broader socio-political systems that have led to gang activity 
within the community, thereby emphasizing the solidarity of gang members 
and other members of the community through their shared struggles.  
Further, community dialogue through peacemaking circles would open the 
door for community members to offer alternatives to gang members who 

are willing to leave their gang activity behind, such as offering jobs or 
educational opportunities. There is of course the question of how to 
motivate participation in restorative justice processes by gang members. In 

some communities, restorative justice processes are used as alternatives to 
the traditional criminal justice system, operating as a parallel diversion 
process. For instance, if someone were arrested for a gang injunction 

violation, he or she could be offered the option of either going through the 
traditional court process or going through the community-driven restorative 
justice process.  

Such an approach to reducing gang activity, more rooted in the 

concepts of restorative justice and reintegrative shaming, has the potential 
to reduce gang activity. Of course, parallel interventions focused on gang 

prevention and on eliminating poverty are important to pursue 
simultaneously. Shifting away from the current punitive paradigm, which 
is characterized by mass incarceration and suppressive measures such as 
gang injunctions, has great potential to bring about more long-term peace to 
communities.  

B. Recommendations for Modifications to Injunctions 

Given their political popularity, it seems likely that gang 
injunctions will continue to be utilized in some capacity. The following are 
some recommendations for modifications to gang injunctions that could 
reduce some of the counterproductive effects of injunctions: 

Revise and Implement Accessible Exit Strategies 

As recently as 2006, no one enjoined by a gang injunction in Los 
Angeles had been able to successfully clear their name from the list of 

people enjoined by an injunction, even after they had left their gang 
membership behind. 3 09 After years of community organization efforts, 
community members successfully lobbied the City Council and the Los 
Angeles City Attorney's Office to create a process through which people 

309. Patrick McGreevy & Sandy Banks, On Paper, Leaving a Gang is Difficult, L.A. TIMES, Mar.  
23, 2006, at Al.
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can petition to be removed from gang injunctions. 310 To this author's 
knowledge, very few people have been removed from injunctions through 
this process, perhaps in part due to fear of police retaliation. 311  However, 
the creation of an exit process is an important step that demonstrates that 
there is hope for change. Exit strategies should be implemented in all 
communities where gang injunctions are in place, and the procedure should 
be publicized and accessible. Community members should have a role in 
deciding who should. be allowed to exit from the injunction so that the 
determination is not entirely in the hands of law enforcement. For instance, 
a panel that includes a police officer, a probation officer, a prosecutor, a 
member of the clergy, a representative of a community organization, and a 
gang intervention worker could be responsible for determining if people 
should be removed from an injunction. 312 

Modify the way in which the injunctions are crafted and implemented 
so that they promote, rather than deter, involvement in intervention 
efforts 

As this Article has explored, the way in which gang injunctions 
have been enforced in Venice has interfered with efforts of young people to 
participate in job-training and other programs aimed at reducing gang 
involvement. 3 13 Nonetheless, the Los Angeles City Attorney's Office 
seems to agree that such opportunities should be encouraged as 
demonstrated by a recent report in which it stated that "gang injunctions 
also make gang intervention efforts more effective, as they create an 
incentive for at-risk youth to avoid or get out of the gang lifestyle." 3 14 One 
way to promote participation in productive activities would be to expand 
the "carve out" provisions of injunctions so that when people are 
participating in job training, attending counseling or medical appointments, 
working, and participating in educational activities, they would be 
exempted from the restrictions of the injunction at the times and places that 
such activities occur. In addition, allowing people to carpool or travel to 

310. Lindsay Crawford, No Way Out: An Analysis of Exit Processes for Gang Injunctions, 97 
CAL. L. REv. 161, 183 (2009).  

311. Two young men, who were not gang members, according to local community members, 
professionals, and local gang members, were encouraged to apply to have their names removed from the 
injunction in Venice. Although the injunction caused significant issues with their employment 
situations, neither of them wanted to petition to be removed from the injunction because of their fear 
that police would retaliate against them.  

312. See Crawford, supra note 310, at 161 (describing legal processes that one may use to remove 
themselves from gang injunctions in the cities of Los Angeles and San Francisco).  

313. See also McGreevy & Banks, supra note 309. This article identifies concerns expressed by 
community members in Watts regarding ways in which a local gang injunction limits job opportunities, 
as well as participation in education and sports, for those subject to the injunction. According to Los 
Angeles City Councilwoman Janice Hahn, "there is a gray area of young people who had one foot in, 
but have really tried to turn their lives around, are going to school, have jobs and are looking for a 
second chance.. . . But the fact that their names are on the list makes it problematic to do that." 

314. Gang Injunctions, supra note 10, at 4.
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and from such activities would further promote participation in productive 

activities. Many injunctions do not have any such exemptions. As this 

Article has discussed, even in cases where some exemptions are written into 

the injunctions, they are often so narrow that many productive activities 

continue to be prevented by the injunction. 31 Widening the exemptions 

would decrease the negative impacts of gang injunctions.  

Do not prohibit family members from appearing in public together 

This Article has discussed various ways in which family members 

are prohibited from associating in public together because of gang 

injunctions. 3 16  Given that family connections play an important role in 

preventing gang activity and in leaving gang activity behind, injunctions 

should not prevent family members from appearing in public together.  
Exemptions for family-related associations and activities could easily be 

written into injunctions.  

Incorporate an intent requirement into the prohibitions 

In his dissent in Acuna, Stanley Mosk was concerned about the 

absence of a mens rea requirement in the injunction's prohibitions. 31 7 

Some trial courts have experimented with incorporating an intent 

requirement to the association restriction.318 Imposing similar intent 
requirements to the provisions of injunctions could limit the restrictions so 

that they prohibit illegitimate activity while allowing people to participate 
in legitimate activities.  

End the practice of enjoining additional people without a hearing in 
civil court 

Putting aside the constitutional issues, subjecting people to gang 

injunctions by allowing individual police officers to serve them with copies 

of an injunction after it has been issued by a court is bad public policy. In 

many cases, it leads to unjust restrictions on the liberty of people who are 

not gang members, alienates communities, and promotes gang 

attachments. 3 19 People who police serve with a gang injunction after a 

court has issued the injunction should be scheduled for a hearing in civil 

court so that a judge can determine whether the individual meets the 

definition of a gang member set forth by the Englebrecht court. 320 This 

315. See supra Part V.C.  

316. See supra Part VIIA.  

317. People ex rel. Gallo v. Acuna, 929 P.2d 596, 628 (Cal. 1997) (Mosk, J., dissenting).  

318. See supra Part VIII.B.  

319. See supra Part VILA.  

320. See supra note 229 and accompanying text.
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hearing would provide the individual subject to the injunction with an 
opportunity to defend him or herself against inclusion in the injunction.  
This would not rectify all of the problems with the over-inclusive 
enforcement of gang injunctions, but it would add an additional procedural 
safeguard.  

Conclusion 

Ultimately, the path to alleviating the problems associated with 
gangs is to find a balanced approach that integrates hope and opportunities 
with a system of accountability. This Article has analyzed many of the 
ways in which gang injunctions undermine efforts of young gang members 
and those at risk of gang membership to become productive citizens. The 
use of gang injunctions contributes to their sense of marginality within the 
context of a society in which they already feel marginalized by a myriad of 
factors including race, culture, space, poverty, educational status, and 
access to resources. When coupled with the fact that gang injunctions have 
not been shown to have substantial, long-term impacts on crime rates in the 
communities in which they are enforced, the ways in which gang 
injunctions impede people's participation in positive activities is cause for 
concern. Before continuing to expand the use of injunctions, law 
enforcement and policy makers should consider undertaking a more 
comprehensive analysis of their impact. In addition, we should consider 
alternative strategies that may be more effective, particularly when 
analyzed in light of the social science research examining gang behavior.  

Furthermore, as this Article has illustrated, the courts have 
overlooked critical issues inherent in gang injunctions by failing to consider 
the reality of how they affect individuals' lives. The lack of attention courts 
have paid to social science research regarding gangs and the lack of 
evidence demonstrating the effectiveness of injunctions has also contributed 
to a constitutional analysis of the issue that is not grounded in reality.  
Future court decisions must integrate a more holistic analysis to their 
consideration of the constitutionality of gang injunctions in order to 
adequately protect the constitutional interests at stake.
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Introduction 

Many experts in the correctional and human rights field believe that 
independent prison oversight is absolutely essential to the safe operation of 
prisons. 1 Transparency is critical any time an institution has total control 
over the lives and well-being of individuals.2 So too must these closed 
institutions be held accountable for the protection of human rights. While I 
advocate for the development of effective oversight mechanisms for all 
prisoners, the need for such transparency and accountability is magnified in 
the case of especially vulnerable populations.  

This article is designed to familiarize readers with the concept of 
prison oversight and to highlight some oversight models that exist both in 
the United States and abroad. Special reference is made to four groups of 
prisoners for whom the need for external scrutiny with regard to their 
treatment is critical: prisoners held in administrative segregation and other 
forms of isolation, 3 prisoners who are particularly vulnerable to sexual 
assault,4 prisoners with mental and physical disabilities,5 and prisoners with 
serious medical needs.6 

In 2006, a group of 115 of the world's leading experts gathered at 
The University of Texas at Austin to examine the question of what 
constitutes effective prison oversight.' Among the participants were twenty 

1. See, e.g., COMM'N ON SAFETY AND ABUSE IN AMERICA'S PRISONS, CONFRONTING 
CONFINEMENT 76 (2006) [hereinafter CONFRONTING CONFINEMENT], available at 
www.prisoncommission.org/pdfs/ConfrontingConfinement.pdf (noting that the unique power of 
correctional facilities to deprive individuals of liberty underscores the critical importance of external 
scrutiny); Susan P. Sturm, The Legacy and Future of Corrections Litigation, 142 U. PA. K. REv. 639, 
692 (1993) (arguing that external scrutiny and accountability are necessary to prevent correctional 
facilities "from routinely subjecting inmates to the brutal conditions that characterized the isolated 
institutions of yesteryear").  

2. See NAT'L PRISON RAPE ELIMINATION COMM'N, REPORT 87 (2009) [hereinafter NPREC 
REPORT], available at http://www.nsvrc.org/publications/reports/national-prison-rape-elimination
commission-report ("Any time institutions bear responsibility for the control of dependent individuals, it 
is imperative that there be outside reviews to ensure the proper treatment and safety of persons in their 
care.").  

3. See infra Part II.A.  
4. See infra Part I.B.  
5. See infra Part hI.C.  
6. See infra Part I.D.  
7. See Michele Deitch, Opening Up a Closed World: What Constitutes Effective Prison 

Oversight? Conference Report, 18 CORRECTIONAL L. REP., Aug.-Sept. 2006, at 22, 22. The conference, 
entitled "Opening Up a Closed World: What Constitutes Effective Prison Oversight?," was held April 
23-26, 2006, at the University of Texas at Austin. CONFERENCE PROCEEDINGS, OPENING UP A CLOSED
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percent of the nation's corrections commissioners and directors. Alongside 

them were leading prisoners' rights advocates, scholars, journalists, judges, 

policy-makers, and representatives from most of the prison monitoring 

bodies that exist in the United States. There were also a number of high

profile international guests, including the British Chief Prison Inspector, the 

chair of Europe's prison monitoring body, a member of the British 

Parliament, and the Swedish Parliamentary Ombudsman responsible for 

prison inspections.8 It is unlikely that a more impressive group with such a 

breadth of perspectives in the correctional field has been assembled in 

recent memory. The gathering provided an opportunity to showcase and 

debate the efficacy of a variety of oversight models and to understand what 

features are critical to effective oversight.  

Of particular importance was the group's consensus that external 

prison oversight is appropriate and necessary for the humane operations of 

correctional institutions and that it should be seen as part of the effort to 

professionalize the correctional field.9 This seminal event spurred a 

dialogue that is ongoing in many sectors of the corrections field and has 

encouraged many jurisdictions to begin investigating the potential for the 

development of prison oversight mechanisms.' 0 With this article, I hope to 

encourage those concerned with the treatment of special populations to 

recognize the ways in which external oversight can benefit these 

prisoners," to understand what constitutes effective oversight,12  and to 

advocate for the creation of such oversight entities.13 

I. Systems of Accountability: An Overview 

A. The Twin Goals of Public Transparency and Accountability 

Any discussion of oversight in the correctional context must begin 

with the recognition that oversight is not a goal in and of itself. Rather, 

oversight is a means of achieving the twin objectives of transparency of 

public institutions and accountability for the operation of safe and humane 

WORLD: WHAT CONSTITUTES EFFECTIVE PRISON OVERSIGHT? (Michele Deitch ed., 2010), 

http://www.utexas.edu/lbj/prisonconference/
2 0 0 6_conferenceproceedings. Videos of presentations 

made at the conference are available online at http://www.utexas.edu/lbj/prisonconference/video.php 
(last visited Feb. 9, 2010). The author of this article chaired this conference.  

8. Deitch, supra note 7, at 22. For a complete list of participants, see Michael B. Mushlin & 

Michele Deitch, Foreword: Opening Up a Closed World: What Constitutes Effective Prison Oversight, 

30 PACE L. REV. 1384 app. A at, 1411 (2010).  
9. Deitch, supra note 7, at 22.  

10. See Mushlin & Deitch, supra note 8, at 1386-87 (discussing the impact of the conference, 

including the subsequent efforts of several states to establish or strengthen prison oversight bodies).  

11. See infra Part II.  

12. See infra Parts III-IV.  

13. See infra Part V.
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prisons and jails. One of the main lessons of the Texas conference is that 
correctional administrators and advocates for prisoners' rights share the 
goals of: 1) ensuring that prisons are safe for both inmates and staff; 2) 
treating prisoners respectfully and humanely; 3) preventing re-offending; 
and 4) meeting constitutional requirements.14  Effective oversight allows 
both the public and correctional administrators to know whether these goals 
are being met.  

Every public agency must have effective systems of accountability.  
The public and its elected representatives must have assurances that tax 
monies are being well-spent; agency managers must have access to good 
sources of information about agency operations; and consumers of services 
must have a basis for knowing whether the services they receive are 
appropriate and meaningful. In the correctional context, systems of 
accountability are even more critical because the stakes are so much higher 
and because we are dealing with closed institutions with total control over 
human beings. Human life and well being are at risk.  

B. Internal Accountability Measures and External Oversight 

Effective prison management demands both internal accountability 
measures and external scrutiny. The two go hand-in-hand, and neither 
serves as a replacement for the other. A robust system of correctional 
oversight involves sound internal auditing and accountability measures, 
complemented by credible and effective forms of external scrutiny.15 These 
two systems of accountability are not in competition with each other. They 
serve different needs and different constituencies.  

Systems of internal review offer a valuable management 
information tool for administrators, allowing them to identify and correct 
operational problems at an early stage. 16 Whether the administrator reviews 
data about the number and types of incidents happening at a particular 
facility, reads prisoner grievances to know the inmates' complaints, watches 
videos of use-of-force incidents, has auditors assess staff compliance with 
policies, or disciplines staff for wrongdoing, the goal is to improve 
management capability and therefore improve agency operations.  

14. See Michele Deitch, Distinguishing the Various Functions of Effective Prison Oversight, 30 
PACE L. REv. 1438, 1444 (2010). These goals are similar to the tests of a "healthy prison" adopted by 
the British Prison Inspectorate. See Anne Owers, Submission to Vera Commission, 22 WASH. U. J.L. & 
POL'Y 231, 233 (2006) (stating that the elements of a "healthy prison" include safety, respect, the 
opportunity to engage in purposeful activity, and preparedness for a return to the community); see also 
infra notes 75-82 and accompanying text.  

15. Owers, supra note 14, at 238-40.  
16. See CONFRONTING CONFINEMENT, supra note 1, at 92 (outlining the benefits of internal 

compliance and early warning systems, including the prevention of future abuse, the provision of 
information to make early action possible, and the protection of staff).
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External scrutiny may sometimes look similar, but the goal is to 
shine a light on what happens in correctional institutions." External 
scrutiny is essential any time a closed institution is responsible for the 
control of individuals; it is a linchpin in any effort to ensure the safety of 
prisoners. 18 It serves the goal of transparency as well as the goal of 
accountability. Such transparency provides both a form of protection from 
harm and an assurance that rights will be vindicated. 19 External oversight 
responds to the public's need for information and provides a credible, 
objective assessment of conditions in correctional facilities.2 0 There will 
always be public skepticism about an agency's ability to assess itself, and 
so the external review complements whatever internal assessments are 
conducted. Moreover, external involvement is necessary whenever staff or 
inmate behavior crosses the line from administrative wrongdoing to 
criminal actions.21 The power of the state must be called upon to 
investigate and prosecute such criminal behavior, as in the case of a sexual 
assault by a staff member or by an inmate. 22 

At the same time that external oversight serves this transparency 
function, it also benefits administrators by providing them with the 
objective feedback they need about their performance.23 It adds to the 
toolkit of management information systems.  

C. Oversight as an "Umbrella Concept" 

Before continuing, it would help to achieve some clarity as to what 
is meant by "oversight." This is not a term of art, and readers might have 
very different concepts in mind. One of the lessons from the Texas 
conference is that "oversight" does not come in one flavor, and it is neither 
desirable nor effective to adopt a "one size fits all" strategy. There can 
and should be many different effective ways to identify and correct safety 
problems in correctional institutions and to increase public awareness. In 

17. See id. at 76 (quoting Margaret Winter, Associate Dir., Nat'l Prison Project of the ACLU) 
("What prisons and jails need is 'light, light, and more light."').  

18. Owers, supra note 14, at 239 (noting that, although prison staff have a direct interest in 
ensuring that prisons are well run, institutions have the tendency to "take for granted what is not 
acceptable, or ignore what is institutionally inconvenient").  

19. Deitch, supra note 14, at 1444.  
20. Michele Deitch, Why You Should Love Watchdogs: The Case for Effective Prison Oversight 

and the British Experience, THE STATE OF CORRECTIONS: PROCEEDINGS OF THE AMERICAN 

CORRECTIONAL ASSOCIATION ANNUAL CONFERENCES 2005, 141-42 (2006).  

21. CONFRONTING CONFINEMENT, supra note 1, at 83 (noting that criminal investigation and 

prosecution is an important element of external scrutiny of correctional institutions).  
22. See MELISSA ROTHSTEIN & LOVISA STANNOW, AM. CONSTITUTION SOC'Y FOR LAW & 

POLICY, IMPROVING PRISON OVERSIGHT TO ADDRESS SEXUAL VIOLENCE IN DETENTION 8 (2009) 

(asserting the importance of treating the sexual abuse of inmates as a crime, and ensuring that incidents 
of abuse are investigated in a through and uniform manner).  

23. CONFRONTING CONFINEMENT, supra note 1, at 79; Owers, supra note 14, at 238-39.  

24. See Deitch, supra note 14, at 1439.
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combination, these mechanisms can work to provide the levels of 
transparency and accountability that public institutions demand. The word 
"oversight" is best explained as an "umbrella" concept. It encompasses a 
range of discrete functions, including regulation, audit, accreditation, 
reporting, investigation, and monitoring. 25 

Each of these functions is an essential but separate part of effective 
prison oversight. Each contributes to the overall goals of improving 
correctional institutions and making them more accountable. But there 
should be a variety of separate mechanisms in place to serve each of these 
functions. No one entity can meaningfully serve every function, if for no 
reason other than the fact that there are different constituencies involved 
with regard to each function. Some of the functions are designed to speak 
to corrections professionals, some address the public's need for 
information, and others do both.26 The goal should be to identify ways to 
implement and strengthen a variety of oversight mechanisms. To ensure 
the greatest possible amount of transparency and accountability in 
corrections, we need to ensure that each of these critical functions is being 
served effectively.  

For purposes of this article, however, my comments will focus-on 
two of these functions-investigation and monitoring-because these two 
functions are most immediately relevant when it comes to addressing the 
problems presented by special populations. Investigation is essentially a 
reactive form of oversight, providing accountability for past wrongdoing. 2 7 

Monitoring is a preventative form of oversight, seeking to prevent such 
occurrences in the future. 28 

II. The Need to Monitor Special Populations 

In an already tightly-managed setting, certain populations of 
prisoners stand out for the controls placed on them or for the challenges 
they present to administrators and staff. These inmates demand a 
heightened level of scrutiny, as they are the ones most likely to be subjected 
to ill-treatment or the ones whose needs are least likely to be met.  

A. Prisoners in Segregation 

Chief among these vulnerable prisoners are those who are locked in 
isolation settings for extended periods of time due to the risks they are 
perceived to present to staff or other prisoners. Whether the setting is 

25. Id.  
26. Id. at 1439-40.  
27. Id. at 1442.  
28. Id. at 1443.
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known as "supermax"29 or "administrative segregation," 30 the prisoners 
typically have little control over their placement in these harsh conditions, 31 

and they have limited human contact for what could be a period of many 
years. 32 Typically, prisoners are confined in austere single-cells for up to 
twenty-three hours per day for an indefinite period of time.3 3 Rarely are 
they allowed contact with other inmates and they have only fleeting 
interactions with staff.34 Prison administrators have a great deal of 
discretion when it comes to the decision to place an inmate in segregation. 35 

Research shows that many prisoners held under these conditions experience 
severe deterioration of their mental health. 36 Virtually no outsiders have 
access to the parts of correctional facilities that house these segregated 
inmates. 37 Unsurprisingly, the behavior presented by some of these 
prisoners often generates negative encounters with staff, which can result in 
both legitimate and illegitimate uses of force. 38 

The unbridled discretion surrounding the placement decision and 
the lack of transparency in the parts of the facilities that house segregated 
prisoners call for independent review to ensure that the rights of these 
prisoners are respected. One scholar argues that an independent committee 
comprised of individuals unconnected with the prison agency should 
evaluate the initial decision to place a prisoner in segregation and 

29. See Wilkinson v. Austin, 545 U.S. 209, 213 (2005) (noting that supermax facilities are 
maximum-security prisons with highly restrictive conditions that are designed to segregate the most 
dangerous members of the prison population).  

30. See CONFRONTING CONFINEMENT, supra note 1, at 53 (distinguishing short-term "disciplinary 

segregation"-a form of punishment for breaking the rules-from "administrative segregation"-a long
term placement that isolates prisoners based on the presumption that they pose a threat or are especially 
vulnerable and need to be protected).  

31. Id. at 52-53.  
32. See Wilkinson, 545 U.S. at 214-15 (describing conditions in the Ohio State Penitentiary, 

Ohio's supermax facility).  
33. Id. at 214.  
34. Id.; see also Jones'El v. Berge, 164 F.Supp.2d 1096, 1099-101 (W.D. Wis. 2001) (describing 

conditions in Wisconsin's Supermax Correctional Institution).  
35. Wilkinson, 545 U.S. at 228 (finding no due process violation in Ohio's procedures for 

assigning a prisoner to a supermax setting, which give broad and substantial deference to the expertise 
of prison administrators in determining assignments).  

36. See CRAIG HANEY, REFORMING PUNISHMENT: PSYCHOLOGICAL LIMITS TO THE PAINS OF 

IMPRISONMENT 256-60 (2005); see also TERRY A. KUPERS, PRISON MADNESS: THE MENTAL HEALTH 

CARE CRISIS BEHIND BARS AND WHAT WE MUST Do ABOUT IT 29-36 (1999) (describing the "vicious 

cycle" in which mentally ill prisoners are segregated for failing to control their impulses, which causes 
further deterioration of their condition).  

37. See HUMAN RIGHTS WATCH, COLD STORAGE: SUPER-MAXIMUM SECURITY CONFINEMENT IN 

INDIANA 3-4 (1997) [hereinafter COLD STORAGE] (describing the difficulties the human rights 
organization encountered in seeking access to a supermax facility); CONFRONTING CONFINEMENT, supra 
note 1, at 98 (remarking on a "near total lack of access" to prisoners in supermax facilities).  

38. See Madrid v. Gomez, 889 F.Supp. 1146, 1161 (N.D. Cal. 1995) (finding numerous violations 
of the Eighth Amendment based on a "conspicuous pattern of excessive force" at Pelican Bay State 
Prison's Secure Housing Unit); ALAN ELSNER, GATES OF INJUSTICE: THE CRISIS IN AMERICA'S 

PRISONS 152-58 (2004).
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participate in periodic reviews to maintain the prisoner in that status.3 9 

While transparency with respect to administrative decision-making in the 
segregation context is indeed important, the need to monitor the physical 
treatment of these prisoners is just as critical. Numerous publications detail 
the human rights abuses that can attend life in these harsh settings.40 

Because segregated prisoners are so vulnerable, those who monitor 
prisons through their work with an oversight body generally make it a 
priority to visit the segregation units of a prison during their unannounced 
inspections of the facility. 41 Indeed, when the author served as a court
appointed monitor of conditions in the Texas prison system in the landmark 
case of Ruiz v. Estelle,42 visits to segregation were a critical part of every 
inspection. Those visits to segregation included, at a minimum, 
opportunities for visual observation of conditions and interactions between 
inmates and staff, interviews with prisoners, interviews with staff, review of 
logs and other documentation to ensure that prisoners received regular 
access to the dayroom or yard, and review of grievances filed by segregated 
prisoners. While it would be naive to suggest that these inspections either 
caught or prevented all abuses of segregated prisoners, there is no question 
that the visits served to remind staff of the need to adhere to the rules 
applicable to the treatment of these inmates. What's more, sometimes the 
team of monitors identified systemic problems that they brought to the 
attention of administrators, which were then fixed. Just as importantly, the 
inspections provided the prisoners with a vehicle for registering their 
concerns and with the assurance that their complaints would be taken 
seriously.43 The prisoners knew that they were isolated, but not forgotten.  

B. Prisoners Vulnerable to Sexual Assault 

Unlike the situation of prisoners held in isolation, prisoners who are 
vulnerable to sexual assault do not necessarily find themselves housed in a 

39. Michael Jackson, The Litmus Test of Legitimacy: Independent Adjudication and 
Administrative Segregation, 48 CAN. J. CRIMINOLOGY & CRIM. JUST. 157, 157-58 (2006).  

40. See, e.g., ELSNER, supra note 38, at 140-65 (2004); HANEY, supra note 36, at 215-18; COLD 
STORAGE, supra note 37, at 4; HUMAN RIGHTS WATCH, OUT OF SIGHT: SUPER-MAXIMUM SECURITY 
CONFINEMENT IN THE UNITED STATES (2000), available at http://www.hrw.org/legacy/reports/2000/ 

supermax; Daniel Mears, A Critical Look at Supermax Prisons, 30 CORRECTIONS COMPENDIUM 6, 48 
(2005).  

41. See, e.g., SHIRLEY POPE, THE WORK OF THE CORRECTIONAL INSTITUTIONS INSPECTION 
COMMITTEE: REFLECTIONS AND ANALYSIS 13 (2006), available at http://www.ciic.state.oh.us/reports/ 

randa3-16-06.pdf.  
42. 503 F. Supp. 1265 (S.D. Tex. 1980), amended and vacated in part by, 688 F.2d 266 (5th Cir.  

1982).  
43. See Vincent M. Nathan, Have the Courts Made a Difference in the Quality of Prison 

Conditions? What Have We Accomplished to Date?, 24 PACE L. REv. 419, 425 (2004) (noting that 
correctional litigation has brought a "measure of newly found self-respect to many prisoners," who now 
"know they are no longer entirely outside the scope of legal protection").
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separate part of a correctional facility. Thus, the challenge with this special 
population is to identify them wherever they are housed and ensure that 
they are protected from abuse. The Prison Rape Elimination Act of 200344 
not only drew national attention to the problem of prison sexual assault but 
also mandated the development of standards to reduce the occurrence of 
such incidents. 45 Among the proposed standards developed by the National 
Prison Rape Elimination Commission (NPREC) are requirements that every 
correctional facility undergo an independent audit to ensure its compliance 
with operational standards designed to prevent sexual assault.4 6 While such 
an audit does not necessarily include monitoring of the type envisioned in 
this article, it does recognize that independent oversight is critical if the 
problem of sexual assault is to be addressed. 4 7 

Routine monitoring of correctional facilities is an essential part of 
ensuring the protection of vulnerable prisoners. Monitors have the ability 
to speak privately with inmates and assess the degree to which they feel 
safe from assault from either other prisoners or staff.4 8 Inspectors can also 
review incident reports, grievances, medical records, and other documents 
to identify the extent to which sexual assaults are reported to authorities or 
medical personnel. 49 Monitors can interview staff to ensure that they are 
familiar with protocol in the event that a prisoner reports a rape or fears for 
his or her safety. These interviews often yield helpful and previously 
unreported information about dangerous areas within the prison or specific 
prisoners who may be targets for assault. Another key part of any inspection 
involves a review of the facility's policies with regard to the identification 
and housing of vulnerable prisoners and an assessment of whether such 
policies are followed in practice.50 Lastly, monitors develop a strong sense 

44. Pub. L. No. 108-79, 117 Stat. 972 (codified as amended at 42 U.S.C. 15601-15609 
(2006)).  

45. As part of this effort, the Act created a nine-member National Prison Rape Elimination 
Commission. 42 U.S.C. 15606(a)-(b). The Commission was instructed to submit a report following a 
"comprehensive legal and factual study of the penalogical, physical, mental, medical, social, and 
economic impacts of prison rape." 15606(d)(1). The Attorney General was required to "publish a final 
rule adopting national standards for the detection, prevention, reduction, and punishment of prison rape" 
no later than one year after receiving the report of the National Prison Rape Elimination Commission.  
15607(a)(1).  

46. See NPREC REPORT, supra note 2, app. B, at 219 (requiring audits of correctional facilities' 
compliance with the PREA Standards at least every three years under standard AU-1).  

47. See id. at 88 (stating that, in order to enhance public confidence in the willingness of prisons 
to prevent sexual abuse and to provide outsiders with the information necessary to intervene when a 
prison is struggling to prevent sexual abuse, it is critical that auditors be independent, qualified, and 
have the ability to operate without constraint).  

48. See, e.g., id. at 89 (citing the testimony of an independent investigator regarding his 2005 
investigation into allegations of sexual abuse in a juvenile detention center: "When I interviewed the 
victims ... I saw kids with fear in their eyes, kids who knew they were trapped in an institution within a 
system that would not respond to their cries for help.").  

49. See id. at 88 (stating that monitors "must have unfettered access to all parts of the facility as 
well as all documents, staff, and prisoners").  

50. See, e.g., id. app. B at 217 (establishing standards under NPREC standards SC-1 and SC-2 for
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of a facility's "culture"-the degree to which there is a clear lack of 
tolerance for any behavior that contributes to the occurrence of sexual 
assault of prisoners.5 1 

Sexual assault complaints also demand the involvement of 
independent investigators who can conduct appropriate criminal 
investigations and forensic evaluations. 52 Whereas the monitoring process 
is designed to prevent the occurrence of prison rape, investigations are 
intended to punish wrongdoing in this arena through the use of the criminal 
process (and not just through administrative disciplinary measures).5 3 

C. Prisoners with Mental and Physical Disabilities 

Federal law provides for the external monitoring of correctional 
facilities to protect the rights of individuals with mental and physical 
disabilities housed there. 4 Every state must designate a particular entity
sometimes it is a governmental body and sometimes it is an NGO-to 
advocate on behalf of individuals with mental disabilities, including those 
who are housed in correctional facilities. 55 These federally-funded entities 
are known as protection and advocacy (P&A) organizations. 56 

These P&A entities are given a formal right of access to 
correctional facilities in order to ensure that persons with mental or physical 
disabilities are not ill-treated. 57 While most P&A entities around the 

determining whether inmates be screened during intake to assess their risk of being sexually abused and 
that this information be used to inform housing, work, education, and program assignments).  

51. For an example of the negative effects a facility's culture can have on vulnerable inmates, see 
ROTHSTEIN & STANNOW, supra note 22, at 4-5 (arguing that the difficulties of reporting a sexual assault 
in prison are aggravated by the possibility of retaliation from inmates and officials, and the fact that, in 
the worst facilities, corrections officials facilitate or even participate in the violence).  

52. See NPREC REPORT, supra note 2, at 106-09 (stating that prison facilities have a duty to 
investigate every complaint of sexual abuse, and outlining standards to ensure the quality of 
investigations).  

53. See External Oversight: The Outside World's Responsibility to Prevent and Respond to Sexual 
Violence: Public Hearing Before the Nat'l Prison Rape Elimination Comm 'n (Nov. 26, 2007) (written 
testimony of Matthew Cate, California Inspector Gen., Office of the Inspector Gen.) [hereinafter Cate 
Testimony], available at http://www.nprec.us/docs3/Cate%20Testimony.pdf.  

54. There is a framework of federal statutes that provide for the protection of institutionalized 
individuals with mental and physical disabilities. Most prominent is the Developmental Disabilities 
Assistance and Bill of Rights Act of 2000, 42 U.S.C. 15001-15115 (2006). Provisions for the 
protection and advocacy of people with mental illness in mental health facilities, including prisons, also 
exist under The Protection and Advocacy for Mentally Ill Individuals Act, 42 U.S.C. 10801-10851 
(2006).  

55. 42 U.S.C. 10805.  
56. The P&A laws refer to the federal Protection and Advocacy for Individuals with Mental 

Illness (PAIMI) Program, authorized by the Protection and Advocacy for Mentally Ill Individuals Act, 
10801-10851, and the Protection and Advocacy for Persons with Developmental Disabilities 

(PADD) Program, authorized by the Developmental Disabilities Assistance and Bill of Rights Act, 
15001-15115. See supra, note 54 and accompanying text.  

57. 42 U.S.C. 15043.
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country have little time to focus on the rights of the incarcerated (as 
opposed to the rights of the mentally disabled in the community or in 
mental institutions), there are a handful of these organizations for whom the 
incarcerated mentally ill population is a priority. 58 Still, such groups do not 
tend to conduct routine inspections of prisons or jails, but rather they seek 
access to facilities where their potential clients appear to have problems.5 9 

Because. the law is already in place to allow independent oversight 
to protect this special population, it is certainly worth exploring whether 
additional emphasis can be placed on the need for routine monitoring of 
correctional facilities under this statutory authority.  

D. Prisoners with Serious Medical Needs 

Perhaps no aspect of correctional operations is more heavily 
criticized than the correctional health care system.60  The numbers of 
grievances and lawsuits filed by prisoners about inadequate medical care
not to mention the billions of dollars spent on correctional health care 
annually-speak volumes about the need for effective oversight of this 
service.61 External scrutiny must be brought to bear on two fundamental 
issues: prisoner access to health care, and the quality of the care that 
prisoners receive.  

Routine monitoring of health care services is essential to ensure that 
prisoners have a way of bringing their medical concerns to the attention of 
health care staff and that they receive appropriate medical care in a timely 
fashion. Monitors can evaluate sick call procedures, assess sanitary 
conditions in medical bays, report on the qualifications and availability of 
the facility's health care professionals, assess the availability of appropriate 
equipment, and ensure that prisoners receive their prescribed medications 
and that medical restrictions are respected by correctional staff. Much of 
this routine monitoring can be conducted by non-medically trained 
inspectors.  

58. For example, Advocacy, Inc., the Texas P&A organization, has been deeply involved with 
monitoring conditions of confinement for mentally ill juvenile offenders. See NAT'L DISABILITY RIGHTS 
NETWORK, THE PROTECTION & ADVOCACY (P&A) SYSTEM: EXAMPLES OF P&A JUVENILE JUSTICE 
ADVOCACY ACTIVITIES 3 (2007), available at www.napas.org/meetings/Annual/2006/wkshp.htm 
(describing the methods used by Advocacy, Inc. to monitor county juvenile detention centers in Texas).  
For more information on Advocacy, Inc., see that organization's website. ADVOCACY INC., 
http://www.advocacyinc.org (last visited Jan. 9, 2011). For a survey of P & A organizations, see 
generally Michele Deitch, Independent Correctional Oversight Mechanisms Across the United States: A 

50-State Inventory, 30 PACE L. REV. 1754 (2010).  
59. See generally Deitch, supra note 58 (surveying the activities of P&A organizations).  
60. See, e.g., CONFRONTING CONFINEMENT, supra note 1, at 13 (discussing the health care 

shortcomings of American prisons).  
61. See Elizabeth Alexander, "Watching the Watchmen" After Termination of Injunctive Relief, 

24 PACE L. REV. 793, 796 n.11 (2004) (discussing cases involving oversight of health care access for 
incarcerated individuals).
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When it comes to conducting quality assurance, however, medical 
professionals are needed to serve as part of an independent assessment 
team.62 These professionally trained monitors can review a sampling of 
prisoner medical files to assess the quality of care that these prisoners 
receive. Moreover, these team members can follow up on complaints raised 
by specific prisoners and ensure that these individuals receive appropriate 
care.  

III. The Essential Elements of Effective Prison Oversight 

So far, this article has provided an overview of the concept of 
independent oversight and the ways in which such oversight can contribute 
to transparency and accountability when it comes to the treatment of 
prisoners, especially for those prisoners who can be considered special 
populations. The obvious question remains: what should an independent 
oversight body look like? The answer to this question is complex because 
there is no single best way to structure a correctional oversight mechanism.  
So much depends on the responsibilities assigned to the oversight entity, on 
the culture and politics of the jurisdiction in which it is located, and on the 
systems already in place in that jurisdiction. 63 It is less critical that all 
oversight mechanisms look alike than it is that they have in place the 
essential elements for effectiveness as an oversight body. I have identified 
eight fundamental criteria for effectiveness: 

(1) They must be independent of the correctional agency and be 
able to do their work without interference or pressure from the agency or 
any other body.  

(2) They must have a mandate to conduct regular, routine 
inspections of the facilities under their jurisdiction, and the authority to 
investigate and issue reports on, a particular problem at one or more 
facilities.  

(3) Monitors must have a "golden key," giving them unfettered 
and confidential access to facilities, prisoners, staff, documents, and 
materials, and they should have the ability to visit any part of a facility at 
any time of day without prior notice.  

(4) They must be adequately resourced, with sufficient staffing, 
office space, and funding to carry out their monitoring responsibilities and 
the budget must be controlled by the monitoring entity.  

(5) They must have the power and the duty to report their 

62. See Owers, supra note 14, at 234-35 (noting that the teams conducting full inspections of 
prisons in the United Kingdom are supplemented by health care and substance abuse specialists, and that 
prison health care inspectors must look for "treatment and professional expertise equivalent to that 
which they would expect to find in community health care").  

63. Id.
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findings and recommendations, in order to fulfill the objective of 

transparency, and they should control the release of their reports.  

(6) They must take a holistic approach to evaluating the 
treatment of prisoners, relying on observations, interviews, surveys, and 

other methods of gathering information from prisoners, as well as on 

statistics and performance-based outcome measures.  

(7) There must be a means of fulfilling both the investigative 
function and the monitoring function, in order to provide accountability 
for past wrongdoing in individual cases and to prevent future problems.  

These functions need not be performed by the same oversight body.  

(8) The agency must be required to cooperate fully with the 

oversight body and to respond promptly and publicly to its findings.6 4 

While those who advocate for prisoners' rights may instinctively 

believe that an oversight body should also have enforcement authority when 

it comes to the power to implement their recommendations, my own view is 

that such enforcement authority is neither essential nor desirable for a 

monitoring entity. 65 The investigation and monitoring functions should not 

be confused with a regulatory function. Prison inspectors are not managers 

and they are not policy-setters. They should not exercise control over an 

agency or its staff, for in doing so they become yet another layer of 

management. Enforcement should come from a regulatory body, a budget

setting body, or the courts. In contrast, the monitor's strength comes from 

the power of persuasion, not control.6 6 

IV. Models of External Prison Oversight 

Unlike our European counterparts, 67 most state and local 

64. Prison Oversight and Systems of Accountability: Public Hearing Before the Nat'l Prison Rape 

Elimination Comm'n 15-16 (Dec. 6, 2007) (written testimony of Michele Deitch), available at 

http://www.nprec.us/docs3/Deitch%20Testimony.pdf.  

65. This view is consistent with the perspectives of various experts who conduct routine 

monitoring of correctional facilities. See, e.g., Silvia Casale, Mechanisms for Custodial Oversight: The 

United States and Europe, 22 WASH. U. J.L. & POL'Y 217, 223 (2006) (noting that the international 

Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) 

does not have powers of enforcement, but rather "works by persuasion"); Beyond Government 

Oversight: Public Hearing Before the Comm 'n on Safety and Abuse in America's Prisons 10 (Feb. 9, 

2006) (written testimony of Jack Beck, Dir., Prison visiting Project, Corr. Ass'n of N.Y.), available at 

http://www.prisoncommission.org/statements/beckjack.pdf (arguing that legislation authorizing a 
monitoring entity should not oblige a corrections department to accept the findings of the entity, but 

should "mandate[] that the department articulate its position on the validity of the findings and, where 
the department cannot dispute that a problem exists, develop a remedial plan.").  

66. CONFRONTING CONFINEMENT, supra note 1, at 81 (noting that independent monitors typically 

have no enforcement role, but instead rely on their "credibility and powers of persuasion"); see also 

Casale, supra note 65, at 223 (noting that the CPT has no enforcement powers, but instead "works on 

persuasion, reminding [nation] states that they have chosen to ratify the convention and must engage in a 
cooperative dialogue with the CPT").  

67. See infra notes 71-89; 108-110; 124-128 and accompanying text.
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jurisdictions in the United States have either extremely limited independent 
correctional oversight structures in place or none at all.6 8 Those oversight 
mechanisms that do exist vary widely in structure and purpose. 69 While 
meaningful prison oversight mechanisms are still .relatively rare in the 
United States, there are a handful of very interesting models that are worth 
highlighting in an effort to provide guidance to jurisdictions with an interest 
in designing their own oversight mechanisms to address the needs of special 
populations of prisoners. In addition, it is instructive to consider some 
highly developed oversight models in other countries.  

This article turns now to a brief discussion about some domestic 
and international oversight entities that have an explicit mandate and the 
legal authority to provide correctional oversight. For the most part, these 
oversight bodies appear to meet most of the criteria for effectiveness as 
described above. The organizations can be loosely grouped into one of the 
following categories: independent governmental monitoring bodies; 
specially created legislative committees; ombudsmen; non-governmental 
organizations; lay citizen oversight boards; and court oversight. The title 
that these bodies are given is often less relevant than the specific duties they 
are assigned and the powers they hold. There are advantages and 
disadvantages to each way of structuring a monitoring entity,70 , which is an 
important issue but beyond the scope of this article.  

British Prison Inspectorate 
The best-known example of an independent governmental 

monitoring body is the British Prison Inspectorate. 71 Although it is located 
under the umbrella of the British Home Office, under which the British 
prison agency also falls, the Chief Inspector is appointed by the Crown for a 
five-year term and is removable only for cause.72 The British Prison 
Inspectorate is charged with conducting routine inspections of all places of 
detention in the United Kingdom at least twice every five years.73 Teams 
of inspectors, which occasionally include outside experts on a particular 
issue, monitor conditions in these facilities through a combination of 

68. See Deitch, supra note 58, at 1762 (concluding that "formal and comprehensive external 
oversight-in the form of inspections and routing monitoring of conditions that affect the rights of 
prisoners-is truly rare in this country").  

69. See generally id. (surveying the prison oversight mechanisms in all fifty states).  
70. For more details about the advantages and disadvantages of different oversight structures, see 

generally Deitch, supra note 64.  
71. See DAVID RAMSBOTHAM, PRISONGATE: THE SHOCKING STATE OF BRITAIN'S PRISONS AND 

THE NEED FOR VISIONARY CHANGE (2003); Owers, supra note 14, at 231-32. Then-Chief Inspector 
Anne Owers provided an in-depth description of the Inspectorate in her presentation at the "Opening Up 
a Closed World" conference. See CONFERENCE PROCEEDINGS, supra note 7, at 25; Anne Owers, Prison 
Inspection and the Protection ofPrisoners' Rights, 30 PACE L. REV. 1535, 1540 (2010).  

72. Owers, supra note 14, at 231.  
73. Id. at 234; see also Owers, supra note 71, at 1540.

304
[Vol. 37:3



Special Populations and Prison Oversight

surprise in-depth inspections, follow-up visits, and prisoner surveys.7 4 

The goal of these inspections is to assess whether the facility meets 

the test of a "healthy prison." 75 Rather than applying a checklist-type 

approach, the teams seek answers to the questions: are prisoners safe?; are 

they treated respectfully?; are they given purposeful activities?; and are they 

prepared for re-entry? 76 The Inspectorate issues detailed reports following 

each visit, and the Inspectorate alone controls the substance and timing of 

the reports. 77 The prison agency is provided an opportunity to respond in 

writing to each report and is required to file an action plan for complying 

with any recommendation unless there is a written objection.7 8 In addition 

to facility-specific reports, the Inspectorate also prepares and writes reports 

on special topics that cut across operations of the entire prison agency. 7 9 

Some of these special topics reports include reports focusing on the needs 

of special populations.8 0 It is worth emphasizing that the British Prison 

Inspectorate's work is entirely preventative in nature; the office does not 

conduct investigations of particular allegations of wrongdoing nor does it 

seek to assess blame for past problems." The aim is to identify problems 

and correct them before they lead to deeper concerns. It is also critical to 

understand that the Inspectorate does not audit the Prison Service-the 
focus is strictly on the treatment of prisoners.82 

European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment 

Somewhat similarly, the European Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment (CPT) is an 

international treaty body falling under the auspices of the Council of 

Europe.83 Each of the forty-seven European countries that are members of 

the Council of Europe signed a treaty that allows the CPT to inspect 

conditions in their prisons, jails, and other places of detention.8 4 The CPT 

74. Owers, supra note 14, at 234-35; see also Owers, supra note 71, at 1540-41.  

75. Owers, supra note 14, at 233.  

76. Id.  

77. Id. at 235-36; see also Owers, supra note 71, at 1543.  

78. Owers, supra note 14, at 236.  

79. Id. 237; see also Owers, supra note 71, at 1543.  

80. Owers, supra note 14, at 237; see also Owers, supra note 71, at 1543 (noting that the 

Inspectorate's "thematic reviews" have recently dealt with older prisoners, prisoners held in extreme 
custody, and the mental health of prisoners).  

81. Owers, supra note 71, at 1538 (noting that the Inspectorate does not have statutory authority 
to investigate individual cases or address individual prisoners' complaints).  

82. Owers, supra note 14, at 231.  

83. Casale, supra note 65; see also ROD MORGAN & MALCOLM EVANS, COMBATING TORTURE IN 

EUROPE: THE WORK AND STANDARDS OF THE EUROPEAN COMMITTEE FOR THE PREVENTION OF 

TORTURE (2001). Then-President of the CPT Silvia Casale gave an address at the Texas conference. See 

CONFERENCE PROCEEDINGS, supra note 7, at 23; Silvia Casale, The Importance of Dialogue and 
Cooperation in Prison Oversight, 30 PACE L. REV. 1490 (2010).  

84. Casale, supra note 65, at 218-19; see also Casale, supra note 83, at 1492 n.9 (defining the 
"European common legal space" as the forty-seven countries in which the European Convention of
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is comprised of one representative from each European country, each of 
whom has expertise in correctional matters, and delegations of these CPT 
members make routine, surprise visits to selected prison facilities in every 
country every few years. 85 The most significant difference between the 
British Prison Inspectorate and the CPT is that the CPT's work remains 
confidential: Reports are issued solely to the leadership of the country that 
has been the subject of the inspection. 86 However, each country is strongly 
encouraged to publish the CPT's report, along with its own response to the 
report. 87 To date, only Russia has refused to publish the reports.8 8 Thus, 
there is a healthy tradition of open dialogue about the prison conditions that 
exist in each country despite the fact that the CPT cannot release its own 
reports. As with the British Inspectorate, the CPT is solely focused on 
preventative, systemic concerns; there is no effort made to investigate 
particular incidents of wrongdoing.89 

California Inspector General 
In the United States, the California Inspector General (IG) is the 

best example of a statewide independent governmental oversight entity.9 0 

The California IG is an independent body charged with both investigative 
and monitoring responsibilities for the state's adult and juvenile corrections 
facilities. 9 1 With a staff of ninety-five and a budget of $15.3 million, the 
California IG is well equipped to conduct routine inspections of these 
facilities and to conduct criminal investigations of alleged wrongdoing by 
high-level officials. 92 The IG issues public reports containing its findings 
and. recommendations for improvement. 93 The structure of this office is 
unique in the United States. California is believed to have the only 
Inspector General whose office is located outside the structure of the 
agency it investigates, 94 a position that gives it much more independence to 
publicly identify concerns about the agency and more credibility with the 

Legal Rights applies, and the European Court of Human Rights has jurisdiction).  
85. MORGAN & EVANS, supra note 83, at 23, 29.  

86. Casale, supra note 65, at 224-25; see also Casale, supra note 83, at 1495-96.  
87. Casale, supra note 65, at 225; see also Casale, supra note 83, at 1498.  
88. Casale, supra note 65, at 225; see also Casale, supra note 83, at 1498 n.23.  
89. Casale, supra note 65, at 219-20; see also Casale, supra note 83, at 1493.  
90. See NPREC REPORT, supra note 2, at 90-91 (describing California's Office of the Inspector 

General as one of the most complex oversight entities in the country in terms of both formal authority 
and operational design).  

91. Cate Testimony, supra note 53, at 1. Then-Inspector General Matthew Cate gave a 
presentation at the Texas conference. See CONFERENCE PROCEEDINGS, supra note 7, at 23.  

92. Governmental Oversight of Prisons and Jails: Public Hearing Before the Comm 'n on Safety 
and Abuse in America's Prisons 1 (Jan. 9, 2006) (written statement of Matthew Cate, California 
Inspector Gen., Office of the Inspector Gen.), available at http://www.prisoncommission.org/statements/ 
catematthew.pdf.  

93. Id. at 2.  
94. Id.
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public.  
United States Department of Justice, Office of the Inspector 

General 

At the federal level, there is the Inspector General of the United 

States Department of Justice (DOJ).9 5 The responsibilities of the DOJ's 

Inspector General are broader than those falling within the California IG's 

realm, since issues relating to the Federal Bureau of Prisons are only a part 

of the wide-ranging issues arising for the DOJ.9 6 The DOJ Inspector 

General has issued a number of hard-hitting reports about federal prison 

matters, 97 but these reports tend to be issue-specific, arising on the heels of 

a scandal or complaint. While the DOJ's Inspector General has the 

authority to inspect any federal prison facility or to follow up on any area of 

concern, 98 there is no mandate to routinely monitor every facility in order to 

assess conditions generally or to investigate whether prisoners are treated 

safely and humanely.  
Texas Commission on Jail Standards 

When it comes to conditions in local jail facilities, Texas has an 

unusual entity-the Texas Commission on Jail Standards. This 

independent government regulatory body sets standards applicable to jail 

facilities in the state and monitors facility compliance with these 

standards. 99 The Commission has the authority to sanction and even de

certify jails that are not in compliance.100 It is worth noting, however, that 

the standards are silent on some of the key issues relevant to the treatment 

of prisoners and tend to be more targeted to the physical structure of the 

facilities, management issues, and overcrowding concerns.10 1 

City-wide oversight entities 

In a couple of major cities, there are local governmental entities that 

have been established to monitor conditions in the local jail facilities on 

behalf of city and county-level officials. New York City has the Board of 

95. What We Know, How We Know It, and Gaps in Our Knowledge: Public Hearing Before The 

Comm'n on Safety and Abuse in America's Prisons (Apr. 19, 2005) (written statement of Glenn Fine, 

Inspector Gen., U.S. Dep't of Justice) [hereinafter Fine Testimony), available at 

http://www.prisoncommission.org/statements/fine_glenn.pdf; see also OFFICE OF THE INSPECTOR 

GENERAL OF THE U.S. DEP'T OF JUSTICE, http://www.usdoj.gov/oig (last visited Oct. 30, 2010).  

96. The DOJ Inspector General also oversees the Federal Bureau of Investigation, the Drug 

Enforcement Administration, and the Marshals Service, among others. See Completed Audits, 

Inspections, and Special Reviews Organized by Department of Justice Component, OFFICE OF THE 

INSPECTOR GENERAL OF THE U.S. DEP'T OF JUSTICE, http://www.justice.gov/oig/reports/index.htm (last 

visited Oct. 30, 2010) (listing organizations investigated by the DOJ Inspector General).  

97. See Fine Testimony, supra note 95, at 8-11.  

98. Id. at 3-4.  

99. 37 TEX. ADMIN. CODE 251.1 (West 2010).  

100. Id.  

101. See id. 259-97 (providing standards for construction of facilities, life safety issues, 

provision of meals, etc. but not including specific regulations regarding use of force, sexual assault, or 
protection of vulnerable prisoners).
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Correction, established in 1957, which sets standards for the city's jails and 
monitors conditions in these facilities. 10 2 Los Angeles has both the Office 
of Independent Review,103 set up by Sheriff Lee Baca in 2001, and the 
Office of the Special Counsel, which reports to the Board of County 
Commissioners, both of which provide oversight of conditions and 
treatment of prisoners in the Los Angeles jail system.  

Ohio Correctional Institution Inspection Committee 
While every state has one or more legislative committees 

responsible for providing legislative oversight of the state's correctional 
agency, only Ohio has a special committee set up for the purpose of 
conducting routine monitoring of conditions in prison facilities. 104 The 
Ohio Correctional Institution Inspection Committee is comprised of a bi
partisan set of legislators from both houses and it has a full-time staff with 
the sole responsibility of conducting inspections, issuing reports, and 
responding to prisoner complaints.105 Visits to the prison facilities are 
conducted by teams of staff members accompanied by some legislators. 106 

Swedish Parliamentary Ombudsman 
While most ombudsmen tend to be agency employees who deal 

solely with individual complaints, that is not always the case. Some 
ombudsmen are charged with routine inspections of conditions in facilities 
and investigate proactively systemic issues. For example, the task of the 
Swedish Parliamentary Ombudsman is to ensure that public authorities 
comply with laws and discharge their obligations properly, including 
ensuring respect for the rights of prisoners.107 The Swedish Ombudsman 
not only investigates complaints from inmates and those outside the prison 
system, but can also make inquiries on its own initiative, conduct prison 
inspections, and identify systemic concerns.108 The Ombudsman can act as 
a special prosecutor in the case of serious malfeasance and can impose 
certain disciplinary measures.' 09 Significantly, the office is structured so 
that it falls outside the executive branch of government. The Swedish 

102. John M. Brickman, The Role of Civilian Organizations with Prison Access and Citizen 
Members-The New York Experience, 30 PACE L. REV. 1562, 1564-65 (2010); Richard T. Wolf, 
Reflections on a Government Model of Correctional Oversight, 30 PACE L. REV. 1610, 1611-12 (2010).  

103. See OFFICE OF INDEPENDENT REVIEW IN LoS ANGELES, http://www.laoir.com (last visited 
Jan. 25, 2011).  

104. For a detailed discussion of the history, composition, and mandate of the Ohio Correctional 
Institution Inspection Committee, see POPE, supra note 41.  

105. Id. at 7.  
106. Id.  
107. See SWEDISH PARLIAMENTARY OMBUDSMEN, http://www.jo.se/Page.aspx?Menud=12& 

ObjectClass=DynamX_Documents&Language=en (last visited Jan. 25, 2011). Swedish Parliamentary 
Ombudsman Cecilia Nordenfelt spoke at the "Opening Up a Closed World" conference. See 
CONFERENCE PROCEEDINGS, supra note 7, at 25.  

108. See CONFERENCE PROCEEDINGS, supra note 7, at 47.  

109. Id.
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Ombudsman reports directly to Parliament, and Parliament elects the person 

that holds the post.1"0 

Independent Ombudsman for the Texas Youth Commission 

In the wake of a major sexual assault scandal in the Texas Youth 

Commission in 2007, the Texas Legislature created the new position of the 

Independent Ombudsman for the Texas Youth Commission.111 Intended to 

be an independent government agency, the Ombudsman was legislatively 

given the dual responsibilities of investigating and resolving concerns of 

individual juveniles and conducting routine monitoring of juvenile 

facilities. 112 The role of the TYC Ombudsman was designed to be much 

further-reaching than is typically the case for Ombudsmen in the United 

States, and may well prove to be a worthy model for other jurisdictions.  

Although the office is still in its infancy and is currently in a state of flux 

after a series of short-lived appointments of Chief Ombudsmen, early on it 

produced a number of hard-hitting reports dealing with conditions in 

various juvenile facilities and problems facing special needs groups.  

Among its most high profile reports to date are ones addressing the lack of 

appropriate educational opportunities for juveniles with special education 

needs1 1 3 and problems faced by juveniles held in isolation settings.114 

Correctional Association of New York 

While many non-governmental organizations consider themselves 

to be providing a watchdog function with regard to prisons and jails in their 

jurisdiction, the vast majority of them do not have a formal oversight 

role. 115  But there are three statewide advocacy groups that have either 

formal or informal access to correctional facilities in order to monitor 

conditions and assess the treatment of all prisoners. The most established 

of these organizations is the Correctional Association of New York, with a 

110. See id at 46 (noting that the four parliamentary ombudsmen are nonpolitical and monitor 
public authorities on behalf of Parliament).  

111. TEx. HUM. RES. CODE ANN. 64.001-64.152 (West 2010) (the act that created the Office 

of the Independent Ombudsman is commonly referred to as SB 103).  

112. External Oversight for the Texas Youth Commission: A Legislative Response to a Closed 

Agency Crisis: Public Hearing Before the Nat'l Prison Rape Elimination Comm'n (Dec. 6, 2007) 

(written statement of Will Harrell, Chief Ombudsman, Office of the Indep. Ombudsman for the Texas 

Youth Comm'n), available at http://www.nprec.us/docs3/Harrell%20Testimony%2OFinal%20Revised.  
pdf.  

113. MICHAEL P. KREZMIEN, OFFICE OF THE INDEP. OMBUDSMAN, A REVIEW OF EDUCATION 

PROGRAMS FOR STUDENTS IN THE TEXAS YOUTH COMMISSION'S STATE SCHOOLS (2008), available at 
http://www.tyc.state.tx.us/ombudsman/rept_education/index.html.  

114. WILL HARRELL, OFFICE OF THE INDEP. OMBUDSMAN FOR THE TEXAS YOUTH COMM'N, 

MEMORANDUM ADDRESSING YOUTH IN ISOLATION (2008), available at 

http://www.tyc.state.tx.us/ombudsman/OIOIsolation.pdf.  

115. See Deitch, supra note 58, at 1762 (distinguishing between organizations that that have 

either a formal (or an informal but well-established) right of access to prisons and human rights groups 

that "serve a watchdog function and monitor prison conditions through their contacts with prisoners" but 
lack such access).
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Prison Visiting Project authorized under state law."1 6 Since 1846, the 
Correctional Association has had the right of access to prisons and the duty 
to issue public reports on the conditions it finds in these facilities."'" 
Notably, the Correctional Association uses inspection teams comprised of 
interested citizens. 118  Two other organizations, the Pennsylvania Prison 
Society1 9 and the John Howard Association of Illinois,' 20 have somewhat 
similar responsibilities, though the groups differ in some respects, including 
the extent of their access to the facilities.  

Protection and Advocacy Organizations 
Also falling within the category of non-governmental organizations 

providing a correctional oversight role are the federally-funded protection 
and advocacy (P&A) organizations, discussed earlier in this article.'2 ' 
Every state must designate an entity to ensure that the rights of those 
individuals with mental and physical disabilities are respected. While some 
P&A organizations are governmental bodies,'2 2 others, such as Advocacy, 
Inc. in Texas, and Michigan Protection & Advocacy Service, Inc.,123 are 
non-governmental organizations.  

Independent Monitoring Boards 
England has long had lay "Boards of Visitors," recently renamed 

"Independent Monitoring Boards," or "IMBs."' 24 Each prison has its own 
IMB, made up of local citizens from all walks of life, who provide 
oversight of the prison on a volunteer basis.125 These individuals are in and 

116. N.Y. CORRECT. LAW 89-e (McKinney 2006); see also Jack Beck, Role of Correctional 
Association of New York in Paradigm of Prison Monitoring, 30 PACE L. REV. 1572, 1575-76 (2010); 
Brickman, supra note 102, at 1562. Correctional Association Director Bob Gangi and Chair John 
Brickman spoke at the "Opening Up a Closed World" conference. See CONFERENCE PROCEEDINGS, 
supra note 7, at 23, 24.  

117. Beck, supra note 116, at 1572; Brickman, supra note 102, at 1563.  
118. Beck, supra note 116, at 1574-75; Brickman, supra note 102, at 1562.  
119. See Deitch, supra note 58, at 1896-97; see also PENNSYLVANIA PRISON SOCIETY, 

http://www.prisonsociety.org/index.shtml (last visited Oct. 30, 2010).  
120. See Deitch, supra note 58, at 1815-16; see also JOHN HOWARD ASSOCIATION, 

http://www.john-howard.org (last visited Oct. 30, 2010).  
121. See supra, notes 54-59, and accompanying text.  
122. See, e.g., NEW YORK COMMISSION ON QUALITY OF CARE AND ADVOCACY FOR PERSONS 

WITH DISABILITIES, http://www.cqcapd.state.ny.us (last visited Oct. 30, 2010); CONNECTICUT'S OFFICE 
OF PROTECTION AND ADVOCACY FOR PERSONS WITH DISABILITIES, 
http://www.ct.gov/OPAPD/site/default.asp (last visited Oct. 30, 2010).  

123. See, e.g., ADVOCACY, INC., http://www.advocacyinc.org/index.cfm (last visited Oct. 30, 
2010); MICHIGAN PROTECTION & ADVOCACY SERVICE, INC., see http://www.mpas.org (last visited Oct.  
30, 2010).  

124. See BRITAIN'S INDEPENDENT MONITORING BOARDS, http://www.imb.gov.uk (last visited 
Oct. 30, 2010). Baroness Vivien Stern, who is the Honorary Chair of the UK's Independent Monitoring 
Boards, spoke about the work of these boards at the "Opening a Closed World" conference. See 
CONFERENCE PROCEEDINGS, supra note 7; see also Vivien Stem, The Role of Citizens and Non-Profit 
Advocacy Organizations in Providing Oversight, 30 PACE L. REV. 1529 (2010).  

125. Stem, supra note 124, at 1530.
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out of the prison on a weekly, if not daily, basis and become fixtures around 
the institution. 126  They provide a link between the prison and the 
community in two ways. As monitors, they are the public's eyes and ears 
and a voice of community opinion about prison conditions, and as 
community members, they help link prisoners to opportunities for jobs and 
participation in programs.127 

Whereas the British Prison Inspectorate gets a snapshot view of a 
particular prison every few years, the IMBs have a more dynamic 
understanding of the facility and, if the members are doing their job, they 
catch problems and bring them to the warden's attention immediately. 12 8 

Every IMB issues an annual report that is published and provided to the 
Home Secretary. 129 But the report is meant to be a culmination of the 
year's activities-it is not the place where problems are first noted. As one 
might expect, IMBs vary tremendously in the quality of their monitoring 
work and in the degree to which the members are co-opted by the staff, 
whom they come to know well in the course of their duties.  

Maine State Prison Board of Visitors 
United States equivalents of the IMB are rare, but Maine has its 

own version of a lay citizen oversight board. The Maine State Prison Board 
of Visitors is a board of five Governor-appointees, one of whom must be 
licensed in Maine to provide mental health services. 13 0 The Board's job is 
to represent the interests of the people of Maine in prison matters. 1 3 1  The 
primary focus is the safety and security of the public, prison staff, and 
inmates, as well as prisoner health, prison industries, and programs.13 2 The 
Board has only advisory authority, but members have the ability to go 
anywhere in the prison at any time and to raise concerns directly with the 
prison administrators. 133 If unsatisfied with the administration's resolution 
of a problem, Board members can take their concerns to the Governor, 
Commissioner, or legislative committee responsible for prison issues. 13 4 

The Board of Visitors also produces an annual report and provides it to key 
state officials. 13 

The use of lay monitoring boards may be most appropriate in 
conjunction with other forms of correctional oversight, to supplement the 
work of professional oversight bodies. It also may make most sense to 

126. Id. at 1531.  
127. See id. at 1532-33.  
128. Id. at 1531.  
129. Id. at 1530.  

130. See Deitch, supra note 58, at 1834; see also MAINE STATE PRISON BOARD OF VISITORS, 
http://www.maine.gov/corrections/Facilities/msp/mspBoVisitorsNew.htm (last visited Oct. 30, 2010).  

131. Deitch, supra note 58, at 1834.  
132. Id.  
133. Id.  

134. Id.  
135. Id.
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consider using these boards when it comes to oversight of urban jails or 
prison facilities located near sizeable cities.  

Court Oversight 
Finally, the role of court oversight of correctional facilities needs to 

be briefly mentioned. This option is truly a last resort, when all efforts to 
provide routine oversight of these facilities have failed and conditions have 
deteriorated to the extent that lawsuits have been filed and a court has 
ordered (or the parties have agreed) that unconstitutional conditions must be 
remedied.  

Court oversight has taken many forms over the last twenty-five 
years. Judges have appointed Special Masters, often with full-time staff, as 
Federal District Judge William Wayne Justice did in Texas in the landmark 
case of Ruiz v. Estelle.136 Other judges have appointed court monitors or 
court experts.137 The latter type of appointments appear to be a more 
typical approach in recent years since the Prison Litigation Reform Act of 
1996 placed tighter restrictions on the court's remedial options. 138 Yet 
another version of court oversight is Federal District Judge Thelton 
Henderson's appointment of a receiver over the California prison system 
with regard to health care matters.139 The receivership is the most extreme 
version of court oversight, since it involves a takeover of the management 
of the agency by the court's appointee.  

The U.S. Department of Justice also provides a form of correctional 
oversight as a precursor to court involvement. The Special Litigation 
Section of the Civil Rights Division can conduct investigations of 
correctional agencies under the Civil Rights of Institutionalized Persons Act 
(CRIPA). 140 If its investigation reveals a significant problem, the DOJ 
enters into an agreement with the agency that it will make certain reforms, 
and a monitor is typically appointed to assess agency compliance with the 
reform measures. 141 In some instances, these CRIPA monitors provide 
technical assistance to the agency even as they report on the agency's 

136. 503 F. Supp. 1265 (S.D. Tex. 1980), amended and vacated in part by, 688 F.2d 266 (5th Cir.  
1982).  

137. See, e.g., David v.); S.H. v. Stickrath, 251 F.R.D. 293 (S.D. Ohio 2008) (noting the 
appointment of a team of inspectors to monitor a juvenile detention facility in a class action litigation); 
David v. Travisono, 621 F.2d 464, 465 (1st Cir. 1980) (noting the appointment of an expert witness to 
investigate prison conditions and report directly to the court). ).  

138. Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (codified in scattered 
sections of the U.S. Code).  

139. Plata v. Schwarzenegger, No. C01-1351 TEH, 2005 WL 2932253 (N.D. Cal. Oct. 3, 2005).  
140. 42 U.S.C. 1997-1997j (2006).  
141. The Role of the Civil Rights Division of the U.S. Dep't of Justice in Addressing Conditions in 

Prisons and Jails: Public Hearing Before the Comm 'n on Safety and Abuse in America's Prisons 12-13 

(Feb. 9 2006) (written statement of William Yeomans, former Supervisor of Litig. at the Civil Rights 
Div. of the U.S. Dep't of Justice).
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progress in implementing reforms. 142 Failure of the agency to comply with 
the settlement agreement will result in a lawsuit filed by-the DOJ and the 
likelihood of a significant court order.143 

Court oversight has the advantage of having the power of the 
judicial process backing up any ordered reforms. Agencies that do not 
cooperate in providing information to monitors risk sanctions from the 
court, and judges unhappy with the pace of reform have many tools in their 
kit to get the attention of policymakers who control the purse strings of the 
agency. Many experts argue that when an agency's problems are systemic 
and require substantial funding to address, court involvement is essential. 144 

The downside, of course, is that court oversight only enters into 
consideration once the existence of serious constitutional violations has 
been established. Thus, court oversight is helpful in remedying problems 
but is not a vehicle for the prevention and early identification of conditions 
and treatment concerns as would be provided by preventative monitoring 
bodies. Moreover, court oversight is extremely expensive and time
consuming, not only for the judge but also for the parties. 145 Not least, 
correctional administrators lose significant control over their agencies once 
courts get involved.  

V. Moving Forward with Oversight for Special Populations 

This brief overview of a variety of correctional oversight models 
illustrates that there can be many ways to structure an oversight body and 
provide systems that allow for transparency and accountability in 
correctional operations. The key is ensuring that whatever structure is 
developed incorporates the essential elements for effective oversight as 
discussed earlier. Moreover, there can be a number of oversight entities put 
in place to ensure that the rights of prisoners are respected and that their 
needs are met. Meaningful correctional oversight calls for a layered 
approach, involving complementary models.  

While independent oversight of the treatment of all incarcerated 
persons should be the goal, it may be easier as both a political and a 
practical matter to begin with oversight for special populations. Any of the 
models described in this article can be tailored for a particular jurisdiction 
so that their primary focus is on the needs of a particular group of prisoners.  
Whether the aim is to ensure that segregated prisoners are treated 
appropriately, that vulnerable prisoners are safe wherever they are housed, 
or that prisoners receive adequate health care and mental health services, 

142. Id.  

143. Id.  
144. See generally, e.g., Alexander, supra note 61.  

145. See Hon. Morris E. Lasker, Prison Reform Revisited: A Judge's Perspective, 24 PACE L.  

REV. 427, 428-29 (2004).
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oversight must involve some form of routine monitoring of institutions, 
investigation of prisoner complaints, and regular reporting of findings.  
Oversight entities must also have the obligation to identify systemic 
problems so that these issues can be addressed proactively by 
administrators and policymakers. Though their work inevitably brushes up 
against political and financial considerations, oversight bodies must avoid 
getting caught up in the political fray so that their work will be seen as 
objective and credible.  

It is important to end on a note of caution, however. Even the most 
effective correctional oversight mechanism will not solve the problem of 
sexual assault in prisons or fix inadequate correctional health care. External 
oversight is a piece of the puzzle, a way to ensure that the public knows 
what happens in prisons and jails, and a way to ensure that wrongdoers will 
be punished for criminal behavior. It allows both the public and 
correctional administrators to know whether all parties are meeting the goal 
of ensuring that prisons are safe, humane, and constitutional places.  
Transparency provides both a form of protection from harm and an 
assurance that rights will be vindicated. Moreover, when outsiders 
routinely come into an institution, their presence acts as a means of 
informal control over staff and inmate behavior. But effective, safe, and 
constitutional administration of correctional facilities is, ultimately, a task 
that falls squarely at the feet of corrections officials. Even the most 
effective oversight system will not prevent sexual abuse or brutality in a 
correctional facility where leadership is lacking and the culture, policies, 
and practices do not support safe operations. Nor can effective oversight 
substitute for the legislature's inadequate provision of resources for staffing 
or for medical and mental health services.  

Conclusion 

As correctional agencies in the United States have become more 
professionalized in recent years, there has been a greater emphasis on 
internal accountability measures. 146 While more can and should be done to 
enhance these internal measures across the board, there are many positive 
signs of change.  

In contrast, however, there is an enormous need for additional 
external correctional oversight mechanisms in the United States, which lags 
behind the rest of the world in this respect. The United States is one of the 
only Western nations that lacks a comprehensive mechanism for ensuring 
the routine external monitoring of all correctional facilities. While the size 
of the country and its federal structure make design of an oversight body 

146. See Carl Reynolds, Effective Self-Monitoring of Correctional Conditions, 24 PACE L. REV.  
769 (2004).
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somewhat more complicated than it is for most other countries, it is time to 
ensure that every state and local government, as well as the federal system, 
has effective oversight structures in place to ensure transparency and 
accountability of the detention facilities within that jurisdiction.  

National organizations have begun to recognize the importance of 
independent correctional oversight and are starting to make development of 
such oversight mechanisms a priority. In 2006, the Commission on Safety 
and Abuse in America's Prisons issued its high-profile report calling for the 
creation of oversight bodies. 147 Then, in 2008, the American Bar 
Association passed a Resolution urging the development of independent 
correctional oversight mechanisms and identifying the key components for 
effectiveness as an oversight entity. 148 The American Bar Association's 
Corrections Committee has since appointed a subcommittee to seek 
implementation of this Resolution in jurisdictions around the country.14 9 

And in 2010, the American Bar Association also passed a set of criminal 
justice standards dealing with the treatment of prisoners, revised for the first 
time in thirty years, and these standards also acknowledged the importance 
of independent correctional oversight.15 0 So too are several jurisdictions 
around the country beginning to express interest in developing a means to 
ensure that conditions in confinement are safe and meet constitutional 
standards. 151 

Independent correctional oversight is not just an idea whose time 
has come but a critical part of effective prison and jail operations. External 
oversight must be looked to as part of the solution to address the needs of 
special populations in prisons and jails. Indeed, oversight should be seen as 
one of the most important strategies in any campaign to ensure the safety 
and health of prisoners.  

147. CONFRONTING CONFINEMENT, supra note 1.  
148. A.B.A., RES. 104B KEY REQUIREMENTS FOR THE EFFECTIVE MONITORING OF 

CORRECTIONAL AND DETENTION FACILITIES (2008), available at 
http://www.abanet.org/crimjust/policy/104b.doc.  

149. The author co-chairs the American Bar Association Subcommittee on Effective 
Implementation of the ABA Resolution on Correctional Oversight.  

150. See A.B.A., CRIMINAL JUSTICE STANDARDS ON THE TREATMENT OF PRISONERS (2010).  
Standard 23-11.3 deals specifically with external monitoring and inspection. See id. at 68. The author 
served from 2004-2007 as the original Reporter draftspersonn) to the American Bar Association's Task 
Force on the Legal Treatment of Prisoners Standards.  

151. Washington State, New Jersey, and New Mexico are among the states that recently have held 
either legislative hearings or meetings of key governmental stakeholders to examine the potential for 
expanded correctional oversight.
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I. FERA 

The 2000s closed with a largely unprecedented global fiscal crisis, 
and the United States government, in typical fashion, responded with a 
flurry of remedial legislation.' Beginning in 2008, following the 
deterioration of the domestic and international economies and an emergent 
consensus among key players that the United States was facing 
unprecedented economic collapse, 2 government actors undertook dramatic 

* J.D., University of Texas School of Law, 2010; L.L.M., University of Nottingham, 2010; A.B., 
Wabash College, 2006. Thanks to the editorial staff of the American Journal of Criminal Law and Guha 
Krishnamurthi, Shane Pennington, and Mike Stephen.  

1. See Pamela Winston et al., Federalism After Hurricane Katrina: How Can Social Programs 
Respond to a Major Disaster?, 81 TUL. L. REV. 1219, 1244-61 (2007) (discussing the legislative efforts 
undertaken by Congress and the Bush administration following the destruction of the Gulf Coast by 
Hurricane Katrina); see also Lawrence A. Cunningham & David Zaring, The Three or Four Approaches 
to Financial Regulation: A Cautionary Analysis Against Exuberance in Crisis Response, 78 GEO.  
WASH. L. REV. 39, 54-56 (2009) (discussing the legislative response to the corporate accounting 
scandals of the early 2000s); Sharon B. Jacobs, Crises, Congress, and Cognitive Biases: A Critical 
Examination of Food and Drug Legislation in the United States, 64 FOOD & DRUG. L.J. 599, 600-01 
(2009) (suggesting that "crises can play a significant role in focusing public and congressional attention 
on the need for reform . . ." and that "crises may provide the triggers necessary to overcome legislative 
inertia and to move bills that [otherwise might] languish in the halls of Congress"); Douglas C. Michael, 
Self-Regulation for Safety and Security: Final Minutes or Finest Hour? 36 SETON HALL L. REV. 1075, 
1086-96 (2006) (discussing federal legislative responses to aviation security crises).  

2. See, e.g., Joe Nocera, 36 Hours of Alarm and Action as Crisis Spiraled, N.Y. TIMES, Oct. 2,
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efforts to reverse the trend. Remedial measures included the Housing and 
Economic Recovery Act (HERA), 3 the Emergency Economic Stabilization 
Act (EESA)4 -which included the Troubled Asset Relief Program 
(TARP) 5-and the American Recovery and Reinvestment Act (ARRA).6 

This trend of dramatic legislative response to economic calamity continued 
into May of 2009, when President Obama signed into law the first 
legislation ostensibly combating the type of chronic misconduct which may 
have helped foster economic instability rather than merely combating the 
acute symptoms of such instability. This legislation was the Fraud 
Enforcement and Recovery Act of 2009 (FERA).7 

Stated generally, FERA's desired effect is to "hold[] those 
responsible for the current crisis accountable for their actions and [to] 
prevent[] future crises." 8 The signing statement released by President 
Obama upon signing FERA into law reads, in part: 

This Act provides Federal investigators and prosecutors with 
significant new criminal and civil tools to assist in holding 
accountable those who have committed financial fraud. These 
legislative enhancements will help the Department of Justice to 
combat mortgage fraud, securities and commodities fraud, and 
related offenses, and to protect taxpayer money that has been 
expended on recent economic stimulus and rescue packages.  
With the tools that the Act provides, the Department of Justice 
and others will be better equipped to address the challenges that 
face the Nation in difficult economic times and to do their part to 
help the Nation respond to this challenge. 9 

2008, at Al (quoting Federal Reserve Chairman Ben Bernanke as stating that if Congress didn't approve 
the $700 billion bailout plan developed by Bernanke and Treasury Secretary Henry Paulson, then "we 
may not have an economy on Monday").  

3. See generally Housing and Economic Recovery Act of 2008, Pub. L. No. 110-289, 122 Stat.  
2654 (2008) (establishing the Federal Housing and Finance Agency, which has the authority to regulate 
Fannie Mae, Freddie Mac, Federal Home Loan Banks, and the Office of Finance).  

4. See generally Emergency Economic Stabilization Act of 2008, Pub. L. No. 110-343, 122 Stat.  
3765 (2008) (enacted to "provide authority and facilities that the Secretary of the Treasury can use to 
restore liquidity and stability to the financial system of the United States").  

5. See id. 101 (authorizing the Secretary of Treasury to purchase "troubled assets from any 
financial institution").  

6. See generally American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat.  
115 (2009) (seeking to ameliorate the effects of the financial crisis by preserving and creating jobs and 
spurring economic growth through investments in particular fields).  

7. See generally Fraud Enforcement and Recovery Act of 2009, Pub. L. No. 111-21, 123 Stat.  
1617 (2009).  

8. Christopher A. Riley & Joann E. Johnstone, Fraud Enforcement and Recovery Act of 2009: 
Expanding Fraud and False Claims Act Liability and Increasing Enforcement in the Wake of Economic 

Crisis, 28 BANKING & FIN. SERVICES POL'Y REP. 1, 1 (2009).  

9. Statement on Signing the Fraud Enforcement and Recovery Act, 2009 DAILY COMP. PRES.  
Doc. 387 (May 20, 2009).
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The "tools" referred to in the President's statement are expansive.'0 

Among a variety of other provisions, FERA establishes a bipartisan 
Financial Crisis Inquiry Commission to examine the causes of the domestic 
economic crisis," augments the False Claims Act (FCA), expands the 
definition of "financial institution" to better enable prosecution of 
mortgage-related offenses,'2 establishes various mechanisms of recovery 
spending oversight,' 3 and aims to increase enforcement of financial fraud 
law. 1 Perhaps most intriguingly to observers of federal criminal law, 
FERA seeks to clarify the money laundering provisions of the federal 
criminal code.' 5 

This clarification is a reversal of the pro-defendant decision reached 
by the Supreme Court in United States v. Santos.16 Specifically, FERA 
legislatively reverses Santos's plurality determination that within the 
meaning of 18 U.S.C. 1956(a)(1), the term "proceeds" must be narrowly 
interpreted to mean "net profits."17 That is, FERA counteracts the apparent 
Santos precedent, stated most generally, that criminal liability for money 
laundering could only attach to profitable crimes. Under the FERA regime, 
"proceeds" in the context of 1956 is established as "any property derived 
from or obtained or retained, directly or indirectly, through some form of 
unlawful activity, including the gross receipts of such activity."'8  This 
clarification (1) effectively closes a seeming loophole through which 
defendants could potentially escape at least some aspect of liability for 
illegal activity which-through mere circumstance-proved to be 
unprofitable; and (2) eliminates the threat of the Santos precedent to myriad 
other federal statutes which ambiguously employ "proceeds."19 

10. For a summary of criminal law provisions contained in FERA, see generally Wayne M. Carlin 
& Carol Miller, Current Developments in Enforcement, 1762 PLI/CoRP 589, 599-604 (2009); Riley & 
Johnson, supra note 8.  

11. Pub. L. No. 111-21 5, 123 Stat. 1617 (2009). This commission is required to deliver its 
findings to Congress and the President by December 15, 2010. Id. 5(h)(1).  

12. 18 U.S.C. 20 (2006 & Supp. III 2009).  
13. See generally Follow the Money: An Update on Stimulus Spending, Transparency and Fraud 

Prevention: Statement before the S. Comm. on Homeland Security and Gov't Affairs, 111th Cong. (Sept.  

20, 2009) (statement of Scott D. Hammond, Deputy Assistant Att'y Gen., Antitrust Division, 
Department of Justice), available at http://www.justice.gov/atr/public/testimony/250274.htm.  

14. Id.  
15. Memorandum from Lanny A. Breuer, Assistant Att'y Gen., Criminal Division, to All Federal 

Prosecutors, New Approval and Reporting Requirements for Certain Money Laundering Prosecutions, 

(Jan. 6, 2010), available at http://www.justice.gov/usao/eousa/foia_reading room/usam/ 
title9/crm02187.htm.  

16. 553 U.S. 507 (2008).  
17. See id. at 514 (Scalia, J., plurality) (finding that, because the "profits" definition of proceeds is 

more defendant-friendly than the equally plausible "receipts" definition, the rule of lenity requires 
adopting it).  

18. Pub. L. No. 111-21 2(f), 123 Stat. 1617 (2009) (emphasis added).  

19. See Barrett S. Moore, United States Supreme Court Plurality Determines "Proceeds" in 18 

U.S.C. 1956 For Criminal Money-Laundering Schemes to Reach Only Profits and Not Receipts, 31 U.  

ARK. LITTLE ROCK L. REv. 672, 675 (2009) ("Santos is significant because it clarifies that, in almost all 
situations under the current composition of the Court, 'proceeds' will only mean 'profits' from a
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The intentions behind the redefinition of "proceeds" and the 
corollary expansion of the money laundering statute are clear-and twofold.  
First, the expansion of the money laundering statute is-as are the other 
criminal provisions of FERA-an attempt by Congress to appear proactive 
in efforts to remedy some of the alleged causes of financial discord. 2 0 

Second, it is a measure to close what may seem an overly pro-defendant 
loophole left gaping by the Santos decision. However, it is likely the case 
that Congress's response to Santos promotes as many ills as it seeks to 
remedy.2 At the very. least, FERA fails to adequately address the issues 
which prompted a plurality of the Court to opt for the "net profits" 
definition of proceeds in the first place. Although it certainly is Congress's 
prerogative to ignore the Court's admonitions when drafting legislation
and, admittedly, the Santosopinion is nothing if not an invitation to address 
the issue of "proceeds" 2 2-Congress would do well to be wary of the "gross 
receipts" definition.  

This Note will briefly discuss the history of money laundering 
criminalization schemes, summarize the Santos decision and its driving 
rationale, and discuss why FERA's particular reversal of Santos is not 
helpful as an ultimate resolution to the "proceeds" debate in the context of 
18 U.S.C 1956(a)(1).  

II. A Brief History of Money Laundering Criminalization 

Although efforts to hide the origin or ownership of ill-gotten gains 
are likely as old as crime itself, the term "money laundering" is of a more 
recent vintage. Although the exact origin of "money laundering" is 
uncertain, the term did not enjoy prominence in the United States until its 
frequent utilization in 1970's newspaper accounts detailing the actions of 
Watergate conspirators. 23 The first judicial use of the term appeared in a 
1976 Second Circuit decision affirming a defendant's conviction for various 
heroin trafficking-related offenses. 24 

criminal endeavor-not only in money-laundering situations, but in any other criminal law context 
where 'proceeds' is deemed ambiguous.").  

20. See supra note 1 and accompanying text.  
21. For a discussion of the case against Santos and the ruling's potential implications for all 

manners of money-laundering prosecutions, see generally Jimmy Gurul, Does "Proceeds" Really 
Mean "Net Profits"? The Supreme Court's Efforts to Diminish the Utility of the Federal Money 
Laundering Statute, 7 AVE MARIA L. REV. 339 (2009).  

22. See Santos, 507 U.S. at 513-14 (Scalia, J., plurality) (describing the statute at issue as 
"uncertain" and "ambiguous").  

23. STEVEN MARK LEVY, FEDERAL MONEY LAUNDERING REGULATION: BANKING, CORPORATE 
AND SECURITIES COMPLIANCE 1.01[A] (2008 Supp.); see also Andrew de Lotbinibre McDougall, 
International Arbitration and Money Laundering, 20 AM. U. INT'L L. REV. 1021, 1022 (repeating the 
mythology that the term "money-laundering" found its origin in "the practice of American criminal 
organizations in the 1920s, where coin-laundries (laundromats) were used as a means of concealing the 
criminal origin of their revenues").  

24. LEVY, supra note 23, at 1.01[A] (citing United States v. Papa, 533 F.2d 815, 822 (2d. Cir.  
1976)) ("[A] witness . . . gave testimony about a money 'laundering' service he performed for Papa
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In the strictest sense, the act of money laundering was not 

criminally prohibited until 1986.25 It was the rise of the international drug 
trade in the 1970's and 80's-produceing many billions of dollars of 
attendant laundered assets-that forced a recognition by "Congress as well 
as the law enforcement community that money laundering had evolved into 
a central element of organized criminal enterprises."2 6 Such a situation 
prompted the passage of the Money Laundering Control Act of 1986 
(MLCA), codified in Title 18 of the U.S. Code.27 

The MLCA, in the simplest terms, criminalizes the laundering of 
the "proceeds" from a litany of "specified unlawful activit[ies]." 28 There 

are now more than 250 specified unlawful activities that serve as predicate 
offenses for money laundering. 29 Since its enactment, the MLCA has 
undergone a number of changes due to court rulings and legislative 
amendments. 30 Some of these changes (even before FERA) have been 
reflective of evolving concerns. For example, while the MLCA can trace its 

genesis from domestic organized crime through the international drug trade 
boom, the USA PATRIOT Act augments the federal government's powers 
against the use of illicit funds with an eye towards combating an evil which 
has gained pre-eminence-terrorism. 31 The end-product of this MLCA 

evolution has been a powerful statutory tool, albeit one which seemingly 
targets a radically expanded set of crimes in comparison with what was 

whereby Papa was able to convert millions of dollars of small bills (street money) into large bills.").  

25. JOHN MADINGER, MONEY LAUNDERING: A GUIDE FOR CRIMINAL INVESTIGATORS 31 (2006) 

(noting that "[t]he financial transactions that formed a money laundering scheme might be the subject of 
a criminal investigation or prosecution under some other statute; but the money laundering process itself 
was not illegal").  

26. Id. This is not to say that money-laundering activities were not addressed by authorities prior 
to 1986. As far back as 1925, the Intelligence Unit of the Bureau of Internal Revenue was building 
cases against racketeers. However, the 1986 Money Laundering Control Act was "the first [statute] to 
actually describe money laundering, define it, and prohibit it as a crime." Id; see also the Bank Secrecy 
Act (BSA), Currency and Foreign Transactions Reporting Act of 1970, Pub. L. No. 91-508, 1970 
U.S.C.C.A.N. (84 Stat. 1118) 1305. Globally, the amount of money estimated to be laundered annually 
is staggering. See United Nations Office on Drugs and Crime, Money-Laundering and Globalization, 
http://www.unodc.org/unodc/en/money-laundering/globalization.html (last visited January 21, 2011) 
(estimating "the . . . amount of money laundered globally in one year is 2-5% of global GDP, or $800 
billion [to] $2 trillion in current US dollars").  

27. See Jimmy Gurul6, The Money Laundering Control Act of 1986: Creating a New Federal 
Offense or Merely Affording Federal Prosecutors an Alternative Means of Punishing Specified Unlawful 
Activity?, 32 AM. CRIM. L. REv. 823, 823-25 (1995).  

28. Money Laundering Control Act of 1986, Pub. L. No. 99-570, 1352, 100 Stat. 3207, 3218-21 
(codified at 18 U.S.C. 1956-57 (2006)).  

29. 18 U.S.C. 1956(c)(7) (2006).  

30. See e.g., MADINGER, supra note 25, at 33 (listing several judicial and legislative changes such 
as the Anti-Drug Abuse Act of 1998, the Annunzio-Wylie Anti-Money Laundering Act of 1992, the 
Money Laundering Suppression Act of 1994, the Terrorism Prevention Act of 1996, and the Health 
Insurance Portability and Accountability Act of 1996).  

31. See USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001); see also Mariano
Florentino Cullar, The Tenuous Relationship Between the Fight Against Money Laundering and the 
Disruption of Criminal Finance, 93 J. CRIM. L. & CRIMINOLOGY 311, 366 (stating that the USA 
PATRIOT Act "substantially expanded regulatory authority in the name of the allegedly intertwined 
goals of fighting money laundering and disrupting terrorist financing").
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originally intended. 32 

The MLCA provision at issue in Santos is 18 U.S.C. 1956(a)(1), 
which reads as follows: 

Whoever, knowing that the property involved in a financial 
transaction represents the proceeds of some form of unlawful 
activity, conducts or attempts to conduct such a financial 
transaction which in fact involves the proceeds of specified 
unlawful activity with the intent to promote the carrying on of 
specified unlawful activity ... shall be sentenced to a fine of not 
more than $500,000 or twice the value of the property involved in 
the transaction, whichever is greater, or imprisonment for not 
more than twenty years, or both.33 

This "promotion prong" of the MLCA criminalizes the use of 
proceeds to promote the continuation of a specified unlawful activity.3 4 

This is in contrast to 1956 (a)(1)(B)(i), the "concealment" prong-which 
prohibits activities commonly evoked by the term "money laundering"3 5

and other provisions pertaining to tax evasion 36 and transportation of illicit 
proceeds. 37 

32. See National Association of Criminal Defense Lawyers, Proposals to Reform the Federal 
Money Laundering Statutes, Aug. 1, 2001, available at http://www.nacdl.org/public.nsf/ 
legislation/CI_01_018?opendocument (stating that the first fifteen years after the enactment of the 
MLCA "witnessed an alarming expansion of the money laundering statutes-principally 18 U.S.C. 1956 
and 1957-by the courts, the Department of Justice and the Congress. Once a tool for drug or 
racketeering cases, these laws are now applied to a wide range of activities, including routine business 
transactions"); see also Teresa E. Adams, Tacking on Money Laundering Charges to White Collar 
Crimes: What Did Congress Intend, and What Are the Courts Doing?, 17 GA. ST. U. L. REV. 531, 570
71 (2000) (stating "it is clear that at the time the [MLCA] was passed, the focus ... was on providing 
proof of. . . intent to fight drugs and organized crime . . . . however, over the past thirteen years ...  
these statutes have been applied to activity completely unrelated to either drug trafficking or organized 
crime" (citations omitted)).  

33. 18 U.S.C. 1956(a)(1)(a)(i)-(B)(ii) (2006).  
34. 1956(a)(1)(a)(i).  
35. Section 1956(a)(1)(B)(i)-(B)(ii) reads: 

Whoever, knowing that the property involved in a financial transaction represents 
the proceeds of some form of unlawful activity, conducts or attempts to conduct 
such a financial transaction which in fact involves the proceeds of specified 
unlawful activity ... knowing that the transaction is designed in whole or in part .  
.. to conceal or disguise the nature, the location, the source, the ownership, or the 
control of the proceeds of specified unlawful activity . . . shall be sentenced to a 
fine of not more than $500,000 or twice the value of the property involved in the 
transaction, whichever is greater, or imprisonment for not more than twenty years, 
or both.  

36. 18 U.S.C. 1956(a)(1)(A)(ii). Tax-evasive actions "do[] not ordinarily arise in standard 
money laundering prosecutions." Scott J. Golde & Winston E. Calvert, A Practitioner's Guide to 
Federal Money Laundering Statutes, 62 J. Mo. B. 312, 315 (2006) ("[Money Laundering] [p]rosecutions 
that rely primarily upon the tax evasion prong must be approved by the tax division at the DOJ, a 
process that can be time-consuming and complex. These complications often discourage federal 
prosecutors and agents from pursuing a case based solely on this prong." (citations omitted)).  

37. 18 U.S.C. 1956(a)(2) (2006).
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Although Santos's "proceeds as profits" conclusion has 

implications for prosecutions under any prong of the MLCA-and a great 

many other federal statutes-it is particularly important to understand what 

the "proceeds as profits" determination means for "promotion" 
prosecutions. And, conversely, it is in promotion prosecutions where the 

greatest injustice can be done with the "proceeds" as "gross receipts" 

definition mandated by FERA.  

III. The Santos Imbroglio 

A. Background 

Efrain Santos operated an illegal lottery in Northwest Indiana in 

violation of Indiana state law from the 1970s until 1994.38 Santos's lottery 

allowed individuals to place bets at local restaurants and taverns with 
lottery runners, who then turned the money over to collectors, who 

ultimately turned the money over to Santos.39 Santos would then pay the 
runners, collectors, and lottery wins out of the total amount of money 
collected. 40 

Santos and twelve others were indicted by a grand jury in a ten

count indictment. 41 Santos was indicted on charges of conspiracy to 

conduct an illegal gambling business in violation of 18 U.S.C. 371, 
conducting an illegal gambling business in violation of 18 U.S.C. 1955, 
and eight charges of money laundering in violation of various provisions of 
18 U.S.C. 1956.42 

A jury convicted Santos on five counts: conspiracy to run an illegal 

gambling business, running an illegal gambling business, conspiracy to 
launder money in violation of 18 U.S.C. 1956(a)(1)(A)(i) and 1956(h), 
and two counts of money laundering in violation of 1956(a)(1)(A)(i). 4 3 

Santos was sentenced to 60 months imprisonment on the two illegal 

gambling convictions and 210 months imprisonment on the three money 

laundering convictions. 44 The Seventh Circuit affirmed the convictions and 

38. United States v. Santos, 553 U.S. 507, 509 (2008) (Scalia, J., plurality).  

39. Id. Santos's runners pocketed between fifteen and twenty-five percent of the bets as 
commission. Id.  

40. Id.  

41. Id. Efrain Santos was named in all ten counts. Santos v. United States, 461 F.3d 886, 888 
(7th Cir. 2006).  

42. Santos v. United States, 461 F.3d at 888. Count three charged a conspiracy to use the 
proceeds of an illegal gambling business to promote the carrying on the business in violation of 18 

U.S.C. 1956(a)(1)(A)(i) & (h). Id. Count four charged money laundering by completing a financial 
transaction with the proceeds of the illegal gambling business with the intent to promote the carrying on 
of the business in violation of 18 U.S.C. 1956(a)(1)(A)(i). Id. Counts five through ten also charged 
money laundering in violation of 1956(a)(1)(A)(i). Id.  

43. Santos, 553 U.S. at 509-10.  

44. Id. at 510. Santos's codefendant, Benedicto Diaz, also a respondent in United States v.  

Santos, pled guilty to conspiracy to launder money, and was sentenced to 108 months imprisonment. Id.
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sentences.45 
However, filing a motion under 28 U.S.C. 2255,46 Santos 

collaterally attacked his conviction and sentence. 4 7 Applying the Seventh 
Circuit holding in United States v. Scialabba48-that the federal money
laundering statute's prohibition of conducting transactions with criminal 
"proceeds" applies only to transactions involving criminal profits rather 
than criminal receipts4 9 -the District Court vacated the money-laundering 
convictions, finding no evidence that the transactions forming the basis of 
those convictions were executed with criminal profits.50 The Government 
appealed to the Seventh Circuit, arguing that Scialabba should be 
overturned, and lost.51 The Court granted certiorari to consider whether 
"proceeds" in the context of the federal money-laundering statute means 
"receipts" or "profits." 52 

B. The Santos Decision 

The Santos opinion is, at the very least, complex in its alignment of 
Justices. 53 Justice Scalia's five-part opinion was joined in Parts I, II, III, 
and V by Justices Souter, Thomas, and Ginsburg-creating the plurality 
determination that the term "proceeds" in 1956(a)(1) meant "profits" 
rather than "receipts." 54 Part IV of Justice Scalia's opinion, joined by 
Justices Souter and Ginsburg, rejected the conclusion by Justice Stevens in 
his opinion concurring in the judgment that the definition of "proceeds" 
could be fluid depending on the predicate offense. 55 Justice Breyer and 
Justice Alito both filed dissenting opinions, with Justice Alito being joined 
by Chief Justice Roberts, Justice Kennedy, and Justice Breyer. Justice 
Breyer echoed some of the concerns expressed by Scalia with regards to the 
so-called "merger problem,"56 but diverged with the plurality with regards 

45. See United States v. Febus, 218 F.3d 784 (7th Cir. 2000).  
46. See 28 U.S.C. 2255 (2006) (permitting prisoners in custody to attack court-imposed 

sentences on the grounds that "the sentence was imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdiction to impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, or is otherwise subject to collateral attack").  

47. Santos, 553 U.S. at 510.  
48. 282 F.3d 475 (2002).  
49. Id. at 478.  
50. Santos, 553 U.S. at 510.  
51. Id.  
52. Id.  
53. See Gurul, supra note 21, at 343 (noting the "unusual alignment of Justices comprising the 

majority, concurring, and dissenting opinions").  
54. Santos, 553 U.S. at 513-15.  
55. Justice Scalia argues that such a viewpoint is contrary to precedent that judges cannot interpret 

the same statutory text in different ways in different cases. Id. at 522-23.  
56. Id. at 529 (Breyer, J. dissenting); see also CORPORATE COUNSEL'S GUIDE TO WHITE-COLLAR 

CRIME 11:5 (2009) (identifying the merger problem as a situation "in which a defendant might be 
charged with multiple crimes for the same action").
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to how to address such an issue.5 7 Justice Alito, like Justice Scalia, 

dismissed Justice Stevens's conclusion and offered his own-that "the term 
'proceeds' .. . means gross receipts, not net income."58 Justice Alito also 

agreed with Justice Breyer that "the so-called merger problem is 
"fundamentally a sentencing problem" that, in any event, "occurs in only a 

subset of money laundering cases." 59 

Justice Scalia's determination that "proceeds" is best interpreted as 
"profits" is motivated by two primary considerations: (1) the rule of lenity 
and (2) the merger problem. With regards to the rule of lenity, Justice 
Scalia discussed at length the ambiguity of the word "proceeds" in the 
context of 1956.60 Having indentified such ambiguity, Scalia continues: 

The rule of lenity requires ambiguous criminal laws to be 

interpreted in favor of the defendants subjected to them. This 

venerable rule not only vindicates the fundamental principle that 
no citizen should be held accountable for a violation of a statute 

whose commands are uncertain, or subjected to punishment that 

is not clearly prescribed. It also places the weight of inertia upon 

the party that can best induce Congress to speak more clearly and 
keeps courts from making criminal law in Congress's stead.  

Because the "profits" definition of "proceeds" is always more 

defendant-friendly than the "receipts" definition, the rule of 

lenity dictates that it should be adopted.61 

It is also worth noting that Justice Scalia's dismissal of the 

Government's assertion that, in his words, a "receipts" interpretation is 
most appropriate "because-quite frankly-it is easier to prosecute." 6 2 

Justice Scalia once again cites the rule of lenity, which prevents resolving 
the ambiguity in favor of the prosecution, though he does concede that the 
"profits" burden does create a greater evidentiary burden for prosecutors. 63 

Justice Scalia's repeated reliance on the rule of lenity was a veritable 
challenge to Congress to address the "proceeds" issue. FERA is the explicit 

and unequivocal answer to that challenge. And in offering such an answer, 
which leaves no question as to intent, Congress has obviously rendered any 
discussions of ambiguity and lenity moot.  

More relevant to the consideration of the appropriateness of the 
FERA response to Santos is Justice Scalia's discussion of the merger 

57. Justice Breyer would abandon merger issues to the authority of U.S. Sentencing Commission.  
Santos, 553 U.S. at 529.  

58. Id. at 546 (Alito, J. dissenting).  
59. Id at 547-48.  
60. Id. at 509-16 (plurality opinion).  
61. Id. at 514 (citations omitted).  
62. Id. at 519.  
63. Id. ("Proving the proceeds and knowledge elements of the federal money-laundering offense 

under the 'profits' interpretation will unquestionably require proof that is more difficult to obtain.").
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problem. Introducing the merger problem in the context of the Santos 
circumstances, Justice Scalia says this: 

If "proceeds" meant "receipts," nearly every violation of the 
illegal-lottery statute would also be a violation of the money
laundering statute, because paying a winning bettor is a 
transaction involving receipts that the defendant intends to 
promote the carrying on of the lottery. Since few lotteries, if any, 
will not pay their winners, the statute criminalizing illegal 
lotteries, 18 U.S.C. 1955, would "merge" with the money
laundering statute. Congress evidently decided that lottery 
operators ordinarily deserve up to 5 years of imprisonment, 
1955(a), but as a result of merger they would face an additional 
20 years, 1956(a)(1). Prosecutors, of course, would acquire 
the discretion to charge the lesser lottery offense, the greater 
money-laundering offense, or both-which would predictably be 
used to induce a plea bargain to the lesser charge.64 

For a defendant in Efrain Santos's position, a money laundering 
conviction could have potentially added twenty years to the five-year 
sentence typically given for an illegal-gambling conviction. 65  And 
considering the implications of merger beyond the specifics of Santos, 
"[g]enerally speaking, any specified unlawful activity, an episode of which 
includes transactions which are not elements of the offense and in which a 
participant passes receipts on to someone else, would merge with money 
laundering . . . . and many [predicate offenses] foreseeably entail such 
transactions." 66 Justice Stevens echoed Justice Scalia's discomfort with the 
merger implications of a "receipts" definition, stating "[a]llowing the 
Government to treat the mere payment of the expense of operating an illegal 
gambling business as a separate offense is in practical effect tantamount to 
double jeopardy." 67 

IV. The Problem with FERA's "Gross Receipts" Definition 

Obviously, it is Congressional prerogative to draft legislation 
without regard for the Court's opinion. And FERA's reversal of Santos, at 
first glance, seems to be merely the clarification that the Santos opinion 
invites. However, the solution of legislatively reversing Santos is 

64. Id. at 515-16.  
65. Id. at 517. Justice Scalia pointed to an absence of evidence that "Congress would have wanted 

a transaction that is a normal part of a crime it had duly considered and appropriately punished 
elsewhere in the Criminal Code to radically increase the sentence for that crime." Id. However, FERA 
provides evidence that Congress may want just such a thing.  

66. Id. at 516.  
67. Id. at 527 (Stevens, J., concurring).
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ultimately unhelpful as a fair and effective resolution to the issue of 
"proceeds" for many of the reasons advanced by the Santos plurality but left 
inadequately addressed by FERA. In short, FERA has merely codified the 
inherent unfairness of the "proceeds as receipts definition." 

The significant sentencing disparities, which represent the most 
troubling aspect of the potential merger problems, will continue because of 
FERA and the absence of significant adjustments to federal sentencing 
practices. It is worth noting that both Santos dissents, though they declined 
to endorse the "profits" definition, indicated unease at prevailing sentence 
disparities. 68 Both the dissents of Justice Breyer and Justice Alito, along 
with the concurrence of Justice Stevens, identified sentencing guideline 
reform as a likely effective remedy to merger issues.6 9 

But guideline reform was not how Congress chose to respond to the 
merger issues raised by the type of prosecution at issue in Santos. And, if 
Congress had chosen to undertake guideline reform to address merger 
issues, it is not clear that such efforts would have had any efficacy. As 
noted in Justice Breyer's dissent, Congress has previously instructed the 
Sentencing Commission to "avoi[d] unwarranted sentencing disparities" 
among defendants "found guilty of similar criminal conduct."70 The 
continued existence of sentencing disparities, despite such instructions, 
likely indicates that (1) any future effort to reform sentencing guidelines 
would have to take some other more explicit form; or (2) efforts to remedy 
merger issues through sentencing control are simply not likely to be 
effective. This is precisely why FERA, in its elimination of the most 
effective control of the merger problem-the "proceeds as profits" 
definition-is particularly ill-advised.  

To be clear, FERA does include a salve to the merger problem, 
albeit what appears to be a fairly weak one. FERA 2(g)(1) reads: 

[N]o prosecution of an offense under section 1956 or 1957 of title 
18, United States Code, should be undertaken in combination 
with the prosecution of any other offense, without prior approval 
of ... the relevant United States Attorney [at the lowest level], if 

68. See id. 530 (Breyer, J., dissenting) ("I see a 'merger' problem."); id. at 547 (Alito, J., 
dissenting) ("[I]f a defendant is convicted of money laundering for doing no more than is required for a 
violation of 18 U.S.C. 1955, the defendant's sentence should be no higher than it would have been if 
the defendant had violated only that latter provision.").  

69. See id. at 531 (Breyer, J., dissenting). Justice Breyer stated in dissent: 
My hope is that the [Sentencing] Commission's past efforts to tie more closely the 
offense level of money laundering to the offense level of the underlying crime...  
suggest a willingness to consider directly this kind of disparity. Such an approach 
could solve the "merger" problem without resort to creating complex 
interpretations of the statute's language. (internal citation omitted).  

See also id. at 547 (Alito, J., dissenting) ("[T]he obvious remedy is an amendment of the money 
laundering Guideline."); id. at 527 (Stevens, J., concurring) (stating, with regards to sentencing 
disparities, that "an amendment to the money laundering Guideline[] would soften this blow").  

70. Id. at 531 (Breyer, J., dissenting) (citing 28 U.S.C. 991(b)(1)(B) & 944(f) (2006)).
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the conduct to be charged as "specified unlawful activity" in 
connection with the offense under section 1956 or 1957 is so 
closely connected with the conduct to be charged as the other 
offense that there is no clear delineation between the two 
offenses.71 

Section 2(g)(2) goes on to require the Department of Justice to 
provide an annual report to the House and Senate Committees on the 
Judiciary detailing the number of such prosecutions undertaken with or 
without authorization and reasons why authorization was not obtained or 
given.72 Clearly, any prohibition on prosecutions implicating a merger 
problem is not absolute, and whether authorization and reporting 
requirements are any kind of effective deterrent to such prosecution remains 
to be seen. 73 

V. Conclusion 

Poor legislation can make strange bedfellows. And it is telling that 
no less an odd couple than the National Association of Criminal Defense 
Lawyers and the Heritage Foundation, two organizations who describe 
themselves as "on opposite ends of the liberal-to-conservative spectrum" 
jointly lambasted FERA in a letter to the Senate Committee on the Judiciary 
as "redundant" and "overreaching." 74 The adverse effects of money 
laundering are not in doubt-general corruption inherent to the practice, as 
well as the potential of such activities to fund further criminality, 
destabilize and hamper economic activity, 75 and stifle international trade 
and development. 76 However, there is no clear evidence that (1) the 

71. Fraud Enforcement and Recovery Act 2009, Pub. L. No. 111-21, 2(g)(1), 123 Stat. 1617 
(2009).  

72. Id. 2(g)(2).  
73. Cf Tiffany M. Joslyn, FERA's Silver Lining-An Account of NACDL's Efforts Combating 

Overcriminalization, 33 CHAMPION 55, 56 (2009) (stating that the authorization and reporting 
requirements included in 2(g)(2) give 2(g)(1) "some teeth"); see also supra note 69 and 
accompanying text.  

74. Letter From NACDL and the Heritage Foundation to Senate Judiciary Committee regarding 
the Fraud Enforcement and Recovery Act (Feb. 11, 2009), available at 
http://www.nacdl.org/public.nsf/2cdd02b415ea3a64852566d6000daa79/b28f7059a5e1a57985256aee00 
4b2e63/$FILE/S_386.pdf 

75. See MADINGER, supra note 25, at 31.  

76. See Paul Kennedy, Watching the Clothes Go Round: Combating the Effects of Money 
Laundering on Economic Development and International Trade, 12 CURRENTS: INT'L TRADE L.J. 140, 
140 (2003). As Paul Kennedy notes: 

Money laundering has a negative impact on economic development in the 
developing world. Capital that could be used to invest in infrastructure and 
productive activity is diverted either out of the country or into non-productive 
activity. Money laundering also poses problems for international trade as the 
flows of illegal money tend to exaggerate capital flows and divert money away 
from legitimate trade and into the underground economy. (internal citations 
omitted).
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financial crises which prompted FERA are a result of anything but 
"fundamentally very familiar" criminality; 77 or (2) that the federal 
government lacked-pre-FERA-the statutory means to pursue such 
criminality. 78 In the absence of such evidence, FERA's criminal provisions 
are, in general, unnecessary and excessive.  

In particular, FERA's legislative reversal of Santos, through the 
adoption of "proceeds as receipts," perpetuates injustice. Precision is no 
man's enemy, but Congress's resolution of .the "proceeds" ambiguity 
should raise concerns among all parties invested in fostering fairness in the 
justice system as it maintains the status quo in which a prosecutor's ability 
to enhance a potential sentence through the addition of money laundering 
charges is limited only by his own individual talent and creativity.

77. See Noeleen G. Walder, White-Collar Defense Lawyers Predict a Rash of Criminal 
Prosecutions Over Financial Crisis, N.Y. L.J., Oct. 9, 2008, 
http://www.law.com/jsp/nylj/PubArticleNY.jsp?id=1202425130459&slreturn=1&hbxlogin=1 (quoting 
the U.S. Attorney for the Eastern District of New York as stating that "[t]he types of criminal activity 
[associated with financial meltdown] are fundamentally very familiar to us").  

78. See United States v. Santos, 553 U.S. 507, 517 (2008) (Scalia, J., plurality opinion) (noting 
the fact that Congress had already duly considered and appropriately punish money laundering).
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V. Conclusion.......................................................................................................359 

I. Introduction 

The overwhelming majority of legal scholarship dealing with 
criminal malpractice focuses on how the current system generally favors the 
defendant-attorney and performs some value-based comparative analysis.  
Although such a process is extremely valuable, it largely ignores the 
multitude of ways an attorney might be subject to liability and the steps an 
attorney should take to avoid such liability in a moral and ethical fashion.  
This Note, while examining several of the same aspects of criminal 
malpractice attacked by critics, looks particularly to the contours of the law 
today, pointing out the practical consequences of the wide variance of 
positions courts currently adopt concerning criminal malpractice issues.  

It is important to note from the outset some general principles 
undergirding legal malpractice. First, the Restatement of the Law 
Governing Lawyers1 generally provides the duties and obligations an 
attorney owes her client. Accordingly, this Note relies upon the 
Restatement heavily. Second, a malpractice plaintiff generally brings her 
claim under one of two fundamental theories: negligence or breach of 
fiduciary duty.2 Aspects of these theories of liability thus comprise the 
majority of the discussion below.  

The purpose of this Note is two-fold: to make attorneys aware of 
potential pitfalls in and successful defenses to malpractice liability and to 
advise them on how to ethically avoid such suits. Part II begins by 
discussing how the typical malpractice action takes shape, i.e., how a 
plaintiff establishes a cause of action. Part III then looks at several issues 
germane to criminal malpractice, discussing how courts deal with these 
issues and alerting attorneys to the impact such variance can have on 
potential liability. Part IV then provides additional advice to attorneys on 
how to further shield themselves from liability in an ethical manner.  

II. An Overview of Typical Criminal Malpractice Claims 

A. Claims Based on Negligence 

In order to be successful, any legal malpractice action based upon 
negligence must necessarily include four elements: duty, breach, causation, 

1. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS (2000) [hereinafter 

RESTATEMENT].  

2. See SUSAN SAAB FORTNEY & VINCENT R. JOHNSON, LEGAL MALPRACTICE LAW: PROBLEMS 

AND PREVENTION 21 (2007) ("Although negligence continues to be the most common theory alleged in 
legal malpractice lawsuits, plaintiffs increasingly assert fiduciary-duty claims."). This Note only briefly 
deals with breach of contract, as that theory of liability adds very little to the criminal malpractice 
discussion. See infra note 153 and accompanying text.

332 [Vol. 37:3



Criminal Malpractice Defense

and damages. 3 A criminal malpractice action based upon negligence 
requires the same four elements.4 Simply because criminal malpractice 
claims rely upon the same four basic elements, however, does not mean that 
one need merely look at standards of civil malpractice. Although such a 
method would be helpful due to the general dearth of criminal malpractice 
scholarship, it cannot be pursued because of the variety of special 
protections and rights bestowed upon criminal clients.5 Thus, it is 
appropriate to discuss each element specifically in the context of criminal 
malpractice.  

1. Duty 

The Restatement provides four duties that an attorney owes every 
client at a minimum. 6 First, the attorney must "proceed in a manner 
reasonably calculated to advance a client's lawful objectives, as defined by 
the client after consultation." 7 In the criminal context in particular, this 
duty presents intriguing questions as to the extent an attorney must gain the 
informed consent of her clients-a question that is dealt with below.8 The 
second duty placed on attorneys is that they "act with reasonable 
competence and diligence."9  Whether the standard of reasonable 
competence and diligence is measured on the basis of attorneys in general 
or the specialized subgroup of criminal attorneys is discussed in the context 
of breach of the standard of care.10 

The third duty owed to a criminal client also raises several issues.  
The Restatement places a duty on attorneys to "comply with obligations 
concerning the client's confidences and property, avoid impermissible 
conflicting interests, deal honestly with the client, and not employ 
advantages arising from the client-lawyer relationship in a manner adverse 
to the client."" Several aspects of the third duty are discussed in further 
detail below.'2 The fourth duty is that attorneys "fulfill valid contractual 
obligations to the client."13 

3. FORTNEY & JOHNSON, supra note 2, at 35.  

4. David H. Potel, Comment, Criminal Malpractice: Threshold Barriers to Recovery Against 
Negligent Criminal Counsel, 1981 DUKE L.J. 542, 543-45 (1981).  

5. See RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE 27:1 (2009) (listing 
distinct discovery rules, constitutional limits to admissibility of evidence, the heightened burden of 
proof, and due process requirements as factors that distinguish criminal malpractice actions from civil 
ones).  

6. RESTATEMENT, supra note 1, 16.  
7. Id. 16(1).  
8. See infra Part III.A.3.  
9. RESTATEMENT, supra note 1, 16(2).  
10. See infra Part II.A.2.  
11. RESTATEMENT, supra note 1, 16(3).  
12. See infra Part II.B (addressing honest dealing and breach of fiduciary duty); Part III.B.1 

(discussing confidentiality and conflicts of interest).  
13. RESTATEMENT, supra note 1, 16(4).
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At least one commentator has noted that the element of duty will 
not pose any difficulty to the typical criminal malpractice plaintiff. 14 While 
duty generally will not be the crux of the disagreement between the client 
and her attorney, it is important to realize that several of the issues 
discussed later in this article tie back to the question of what duty is owed 
from the outset.  

Finally, the issue of to whom an attorney owes these four duties is a 
question that sometimes arises in the context of criminal malpractice. An 
attorney owes each of these duties to any criminal client, whether that client 
is appointed or retained.15 Additionally, an attorney also owes certain 
duties to non-clients. For example, an attorney owes more protracted duties 
to prospective clients: to not use or disclose confidential information, to 
protect any property of the prospective client, and to use reasonable care in 
any legal services provided. 16 The class of non-clients who most frequently 
bring criminal malpractice claims are family members of the client.17 
Whether or not these claims will be successful is largely dependent on 
whether or not a given jurisdiction requires privity of contract (and thus 
only allows claims by the client)."1 Similarly, assignment of a claim will 
encounter the same privity hurdle, though assignment is especially rare in 
the criminal malpractice context. 19 

2. Breach of Duty 

The second element of a criminal malpractice claim is a breach of 
one of the above duties. To prove breach, a malpractice plaintiff must 
demonstrate that the defendant attorney violated the applicable standard of 
care.20 In applying a standard of care, courts seek to measure "the propriety 
of the lawyer's conduct." 2 1 Courts apply the same standard in civil and 
criminal malpractice claims: ordinary care.2 2 Several commentators have 
opined that perhaps criminal attorneys, as specialists, should be held to a 
higher standard of care. 23 Still, a rather comprehensive search of case law 

14. See, e.g., Potel, supra note 4, at 544 ("No separate standard of care has been established for 
criminal malpractice cases.").  

15. Id.  
16. RESTATEMENT, supra note 1, 15.  

17. MALLEN & SMITH, supra note 5, 27:12.  

18. Compare Holliday v. Jones, 264 Cal. Rptr. 448, 449 (Cal. Ct. App. 1989) (refusing to allow 
claim by non-client), and Rayford v. Maselli, 73 S.W.3d 410, 411 (Tex. App. 2002) (refusing to allow 
the claim of a "non-consumer"), with Zweifel v. Zenge and Smith, 703 S.W.2d 15 (Mo. Ct. App. 1985) 
(allowing claim by non-client wife-along with client husband-though without any discussion of the 
issue).  

19. MALLEN & SMITH, supra note 5, 27:12.  

20. FORTNEY & JOHNSON, supra note 2, at 51.  

21. MALLEN & SMITH, supra note 5, 27:14.  

22. Id. 27:4.  
23. See, e.g., Susan M. Treyz, Criminal Malpractice: Privilege of the Innocent Plaintif, 59 

FORDHAM L. REV. 719, 721 (1991) ("Moreover, as a 'specialist' the criminal defense attorney may have 
a duty to use greater skill in his area of expertise than would a general practitioner."); see also MALLEN
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found no state that currently embraces a heightened standard of care for 
criminal malpractice actions. 24 

Under ordinary care, an attorney is not liable for any errors made 
concerning rules-either procedural or substantive-that are unsettled or 
debatable. 25 This means that that trial decisions will largely be left to the 
attorney's discretion. 26 In alleging breach under this standard of ordinary 
care, criminal clients have based their claims on a wide swath of potentially 
negligent mistakes ranging from pre-trial to post-conviction. It is 
appropriate to look at these various types of claims to see which ones courts 
and juries are likely to accept or reject. 27 

Several plaintiffs have alleged breach of duty based on pre-trial 
actions. In Texas, a plaintiff argued, and a court accepted, a breach based 
upon his attorney's negligence at a bond hearing that resulted in the client's 
premature detention. 28 Similarly, another Texas court permitted recovery 
by a plaintiff who claimed breach due to his attorney's failure to notify him 
of a pre-trial hearing, when the plaintiff's absence from that hearing 
resulted in unnecessary bail revocation and detention. 29 Mistakes made by 
counsel before a grand jury may also give rise to a malpractice claim. 30 

Clients also complain with some frequency about their attorneys' delay in 
investigating charges or defenses in a prosecution." At least one client has 
unsuccessfully attempted to base his criminal malpractice claim on his 
attorney's failure to notify him of an offer of immunity.3 2 Another client 
argued that he was harmed by his attorney's negligent advice that he flee 

& SMITH, supra note 5, 27:4 ("The increasing recognition by various states of the criminal attorney as 
a specialist lends credence to the contention that an error in the practice of criminal law should be 
measured by the skill and knowledge ordinarily possessed by those attorneys experienced in the practice 
of criminal law.").  

24. A similar issue is whether any attorney or criminal attorney can be an expert in a criminal 
malpractice case or whether it must be some form of general criminal law specialist or even a particular 
sub-specialty of criminal law. See MALLEN & SMITH, supra note 5, 27:4.  

25. Id. 27:3.  

26. Id.; see also infra Part III.A.3.  

27. Quite a few of the cases listed in the following section, as well as several others, are discussed 
in MALLEN & SMITH, supra note 5, 27:13-14.  

28. See Satterwhite v. Jacobs, 26 S.W.3d 35, 37 (Tex. Ct. App. 2000) (reversing the trial court's 
grant of summary judgment to the defendant on the professional negligence claim), rev 'd, Jacobs v.  
Satterwhite, 65 S.W.3d 653 (Tex. 2001) (per curiam). The Texas Supreme Court reversed the Court of 
Appeals on this point, holding that the plaintiff did not preserve the professional negligence claim for 
appeal. See Satterwhite, 65 S.W.3d at 655 (holding that the plaintiff could proceed with his breach of 
contract claim but that the professional negligence claim was not preserved for appeal).  

29. Macias v. Moreno, 30 S.W.3d 25, 26 (Tex. App. 2000).  

30. See Burks v. Peck, Shaffer & Williams, 671 N.E.2d 1023, 1026-27 (Ohio Ct. App. 1996) 
(overruling grant of summary judgment in favor of defendant attorney for malpractice claim based on 
grand jury's return of true bill, implying that liability could potentially arise out of such a situation). The 
typical remedy, however, is simply disqualification of the attorney. MALLEN & SMITH, supra note 5, 

27:9.  
31. See, e.g., Tibor v. Superior Court, 61 Cal. Rptr. 2d 326 (Cal. Ct. App. 1997) (rejecting a 

plaintiffs attempt to recover for delay).  

32. Peeler v. Hughes & Luce, 909 S.W.2d 494, 496 (Tex. 1995).
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the jurisdiction rather than defend the charges with which he was faced.3 3 

A particular form of pretrial mistake that gives rise to a substantial 
proportion of malpractice claims revolves around plea negotiations and 
agreements. The most typical alleged breach is that the attorney was 
negligent in advising the client to accept an offered plea.34 Although such 
claims are successful on occasion, 35 they must overcome several obstacles 
including the transcript of the plea proceedings wherein the client will have 
pronounced that the plea is voluntary and not coerced, 3 6 the protection for 
an attorney's judgment call (so long as the client gave her informed 
consent), 37 and the defense of in pari delicto-even if the attorney told the 
client to lie, the client is not blameless because she knowingly chose to lie 
anyway. 38 Plaintiffs have also premised claims on their attorneys' failure to 
advise the client of the collateral consequences of a plea,39 such as 
aggravated punishment 40 or deportation.4 1 Similarly, other clients base 
their claims on negligent advice that a plea will garner them a certain 
sentence when they in fact receive a much longer one.4 2 Some have even 
alleged breach based on their attorneys' failure to obtain a plea bargain.4 3 

Counsels' mistakes at trial have also led to claims for criminal 
malpractice. Generally, however, trial decisions are left to a lawyer's 
discretion. 44 This leeway is partly based on the idea that a lawyer need not 
get her client's consent on every strategic decision through the course of 
litigation, particularly those choices that are not destructive to the client. 45 

Thus, the attorney will almost surely succeed when a client bases 
allegations of breach on a failure to produce evidence,4 6 stipulations to 
certain evidentiary issues,47 or a failure to make a motion to suppress.48 

33. Miller v. Ginsberg, 159 N.W. 950, 951 (Minn. 1916).  
34. MALLEN & SMITH, supra note 5, 27:15.  

35. See, e.g., St. Paul Fire & Marine Ins. Co. v. Chong, 787 F. Supp. 183, 185 (D. Kan. 1992) 
(acknowledging the parties' stipulation that an attorney's recommendation that defendants accept a plea 
bargain was negligent), aff'd, 979 F.2d 858 (10th Cir. 1992); Vahila v. Hall, 674 N.E.2d 1164, 1167-68 
(Ohio 1997) (reversing summary judgment in favor of defendant).  

36. See Tijerina v. Wennermark, 700 S.W.2d 342, 345 (Tex. App. 1985), overruled on other 
grounds by Cosgrove v. Grimes, 774 S.W.2d 662 (Tex. 1989).  

37. See Hughes v. Malone, 247 S.E.2d 107, 111-12 (Ga. Ct. App. 1978).  
38. See Blain v. Doctor's Co., 272 Cal. Rptr. 250, 254-55 (Cal. Ct. App. 1990).  
39. See, e.g., Chong, 787 F. Supp. at 185; Rogers v. Williams, 616 A.2d 1031, 1032 (Pa. Super.  

Ct. 1992).  
40. See Lawson v. Nugent, 702 F. Supp. 91, 94 (D. N.J. 1988) (allowing the plaintiff to present 

evidence of emotional distress based on counsel's negligence in recommending that plaintiff plead 
guilty to two aggravated counts charging him with using a weapon during the commission of a robbery 
without inquiring into the factual basis of the plea).  

41. See Chong, 787 F. Supp. at 185; Rogers, 616 A.2d at 1037.  
42. See, e.g., Gibson v. Trant, 58 S.W.3d 103, 105 (Tenn. 2001).  
43. See, e.g., Wright v. Lewis, 777 S.W.2d 520, 521 (Tex. App. 1989).  
44. MALLEN & SMITH, supra note 5, 27:3.  
45. See id. 27:14 ("An attorney has the inherent tactical discretion for matters, such as 

evidentiary stipulations, which are not so destructive of the client's position to require consent.").  
46. See, e.g., Simko v. Blake, 532 N.W.2d 842, 848 (Mich. 1995).  
47. See, e.g., People v. Adams, 862 P.2d 831, 836 (Cal. 1993).
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Similarly, a client typically cannot base a claim onthe lawyer's decision to 
have the client or any other witness testify or not. 49 On the other hand, 
clients will be more successful on claims that an attorney's representation 
during sentencing resulted in a longer sentence than they would have 
received otherwise. 50 Finally, perhaps the easiest claims to succeed on are 
those involving an attorney's conduct. For instance, a client might base a 
claim for breach on the basis of her attorney's falling asleep during trial, 
using expletives in front of the jury, or simply refusing to do anything. 51 

After a client is convicted and sentenced, an attorney may still 
potentially breach a duty to her client. Although generally an appellate 
attorney has even greater discretion in choosing which arguments to 
make, 52 a claim will be successful if the plaintiff demonstrates that there 
was a valid basis for appeal, that counsel refused to raise that argument, and 
that the claim would have succeeded. 53 Post-conviction breaches upon 
which clients have attempted to base their claims include failing to obtain a 
new trial, 54 failing to file a petition for appeal, 55 and improper handling of a 
motion or appeal.56 

3. Causation 

To prove the causation element of a malpractice claim, a plaintiff 
must satisfy a two-part inquiry: factual causation and proximate 
causation. 57 Factual causation involves the traditional "but-for" standard: a 
client will have to prove that "but for the attorney's negligence, there 
should have been a better result."58 In the criminal malpractice context, this 
means that a client must demonstrate that the outcome of her trial would 
have been different had the attorney acted differently. 59 As discussed in 
detail in Part III, the extent to which but-for causation is applied will 
depend on the jurisdiction-courts may require anything from actual 
innocence to legal innocence (e.g., though the crime was committed, 
conviction is improper for some procedural reason) to any advantage the 

48. See, e.g., Hibbett v. City of Cincinnati, 446 N.E.2d 832, 836 (Ohio Ct. App. 1982).  

49. See Herring v. Parkman, 631 So. 2d 996, 1002 (Ala. 1994).  
50. See, e.g., Geddie v. St. Paul Fire & Marine Ins. Co., 354 So. 2d 718, 719 (La. Ct. App. 1978).  

51. A thorough search of case law did not garner any results with these particular conduct 
breaches. Perhaps this is because such claims would form the basis of an ineffective assistance of 
counsel defense, which would preclude a later malpractice suit. See infra Part III.A.2.  

52. See MALLEN & SMITH, supra note 5, 27:14 ("An appellate attorney may exercise judgment 
and need not raise every non-frivolous issue urged by a client.").  

53. Id.  
54. See, e.g., Godby v. Whitehead, 837 N.E.2d 146, 148 (Ind. Ct. App. 2005).  

55. See, e.g., Veneri v. Pappano, 622 A.2d 977, 978 (Pa. Super. Ct. 1993).  

56. See, e.g., Anderson v. Clark, 775 So. 2d 749, 750 (Ala. 1999).  

57. FORTNEY & JOHNSON, supra note 2, at 79.  
58. MALLEN & SMITH, supra note 5, 27:14.  

59. Meredith J. Duncan, Criminal Malpractice: A Lawyer's Holiday, 37 GA. L. REV. 1251, 1278 
(2003).
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client would have obtained but for her attorney's actions. 60 

Proximate causation attempts to ascertain the fairness of imposing 
liability on an attorney for her actions. 61 Thus, even if a malpractice 
plaintiff proves that the attorney's conduct was a cause in fact of the harm 
suffered, an attorney may still escape liability if imposing liability would be 
unfair.62 This idea of fairness is extremely important in the criminal 
malpractice context because courts are generally averse to imposing 
liability on an attorney when the client's intentional criminal act appears to 
be the true proximate cause of his dilemma. 63 As noted in Part III, 
attorneys will be quick to defend claims on this basis.64 

4. Damages 

The final element a plaintiff must prove in a legal malpractice 
action is that of damages. 65 The client has the burden of proving the fact 
that damages exist as well as the size of the damages to which she is 
entitled.66 In civil malpractice claims, damages typically occur in the form 
of an economic loss that results from some injury to one's property or 
ability to sue.6 7 However, in the context of criminal malpractice, the 
primary harm suffered by the client is a loss of liberty.68 Other harms that a 
criminal client may suffer "include the misery of incarceration, prison 
violence, loss of family contact, attorney's fees, and lost present and future 
wages." 69 In the context of plea negotiations, an attorney's failure to 
transmit a plea offer to her client will harm the client in that she will have to 
pay avoidable legal expenses and fines.70 Additionally, the law is unclear 
as to whether certain collateral consequences of a conviction, including loss 
of the rights to vote and to carry firearms, can satisfy the damages element 
of negligence. 71 

A final theory of harm is that of loss of a chance. Loss of a chance 
initially arose in the medical malpractice context, where some courts 
decided that the loss of an opportunity to cure a patient could satisfy the 
damages prong of negligence. 72 However, even in the larger context of all 

60. See infra Part III.A.l.  
61. FORTNEY & JOHNSON, supra note 2, at 94.  

62. Id.  
63. See, e.g., Peeler v. Hughes & Luce, 909 S.W.2d 494, 498 (Tex. 1995); Adkins v. Dixon, 482 

S.E.2d 797, 802 (Va. 1997).  
64. See infra Part III.A.3.  
65. FORTNEY & JOHNSON, supra note 2, at 35.  

66. Id. at 181.  
67. MALLEN & SMITH, supra note 5, 27:16.  

68. Id.  
69. Kirk R. Hall, Elements of a Criminal Malpractice Claim: Are Exoneration and Proof of 

Innocence Required?, 1998 PROF. LAW. 125, 131 (1998).  
70. MALLEN & SMITH, supra note 5, 27:16.  

71. Id.  
72. See FORTNEY & JOHNSON, supra note 2, at 89.
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legal malpractice claims, few cases have examined this theory. 7 3 Still, the 

argument has been made on at least one previous occasion in a criminal 

malpractice case. 74  In comparing criminal malpractice to medical 

malpractice, the client in Canaan contended that "[a] criminal defendant's 

'preexisting injury' is the charge against him, and the attorney's job is to 

minimize the consequences of that charge."7 5 Thus, "[i]f an attorney 

negligently fails to communicate a plea offer or immunity offer, the 

defendant has been harmed by losing the chance for a better outcome." 76 

The Canaan court cited one jurisdiction that had adopted this argument, 7 7 

but ultimately chose to reject loss of a chance as the basis for attorney 

liability. 78 Instead, the court concluded that the public policy reasons 

counseling against "shifting the consequences of a crime to a third party" 

outweighed any lost opportunity a guilty client suffered,7 9 an argument 
discussed in greater detail below.80 

The size of damages a plaintiff may recover will depend almost 

entirely on the types of damages available to her. Indeed, the damage 

potential for a criminal malpractice defendant can be "enormous."8' When 

compounded with juror anger at particularly "bad" conduct, these damages 

might increase even more.82 In general, the types of remedies available to a 

criminal malpractice plaintiff will be no different than those available to a 

civil malpractice plaintiff.  

Compensatory damages simply compensate a client for any losses 

suffered due to her attorney's malpractice. 83 Naturally, when the central 

harm suffered by a plaintiff is a loss of liberty, determining the measure of 

compensation is fairly difficult. 84 Compensatory damages are also 

sometimes available in legal malpractice actions when an attorney's 

intentional conduct harms the client's reputation.85 An improper guilty 

73. Id.  

74. Canaan v. Bartee, 72 P.3d 911, 918 (Kan. 2003). At least two other courts have discussed the 

concept of "lost opportunities" while deciding criminal malpractice claims. See Krahn v. Kinney, 538 

N.E.2d 1058, 1061 (Ohio 1989); Peeler v. Hughes & Luce, 909 S.W.2d 494, 497-98 (Tex. 1995).  

75. Canaan, 72 P.3d at 918.  

76. Id.  

77. See Krahn, 538 N.E.2d at 1061 ("[T]he injury in such a situation 'is not a bungled opportunity 

for vindication, but a lost opportunity to minimize her criminal record."').  

78. Caanan, 72 P.3d at 918-19.  

79. Id. (quoting Peeler, 909 S.W.2d at 498).  

80. See infra notes 133138 and accompanying text.  

81. Hall, supra note 69, at 131.  

82. Id. Professor Jett Hanna also frequently cites the element of anger in connection with its 

impact on a plaintiff's ultimate recovery. Professor Hanna is an adjunct professor of law at the 

University of Texas at Austin as well as a Senior Vice President at Texas Lawyers' Insurance Exchange 

in Austin, Texas. See Jett L. Hanna-Faculty Profile, THE UNIVERSITY OF TEXAS SCHOOL OF LAW, 

http://www.utexas.edu/law/faculty/profile.php?id=hannajl (last visited Nov. 7, 2010); TLIE Staff, TEXAS 

LAWYERS' INSURANCE EXCHANGE, http://www.tlie.org/about/tlie-staff.php (last visited Nov. 7, 2010).  

83. FORTNEY & JOHNSON, supra note 2, at 182.  

84. See MALLEN & SMITH, supra note 5, 27:16; Duncan, supra note 59, at 1282-83.  

85. FORTNEY & JOHNSON, supra note 2, at 185.
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verdict would seem to fall into this category. However, it is important to 
remember that even though the attorney's conduct may be a cause in fact of 
the harm to the client's reputation, the plaintiff will also have to 
demonstrate her injury was proximately caused by the attorney conduct that 
was tortious.86 The only compensable attorney's fees will be those paid to 
mitigate the consequences of the original attorney's misconduct, not any 
fees incurred in the malpractice action itself or the original attorney's fees 
in the underlying suit.87 In contrast, a plaintiff claiming breach of fiduciary 
duty, discussed in the next section, might be able to recover the fees she 
paid for the original attorney's negligent representation. 88 

A malpractice plaintiff will generally not be able to base a claim for 
compensatory damages on purely emotional harm. 89 This is particularly 
important in the context of temporary incarceration because the chief injury 
suffered in such a situation is emotional in nature.90 The Restatement 
provides that while "emotional-distress damages are ordinarily not 
recoverable" in legal malpractice cases, they are recoverable when 
misconduct causes a client's imprisonment.91 Still, a plaintiff will likely be 
unable to recover in those jurisdictions that apply the impact rule, which 
requires that a plaintiff first show that her emotional damages stem from 
some physical harm. 92 Some authors, in comparing medical malpractice to 
legal malpractice, note that while the former usually involves some clear 
physical injury, the latter typically only involves jail time.9 3 Whether false 
imprisonment is a sufficient "physical" harm even under this rule is unclear.  

Punitive damages are a final form of recovery potentially available 
to malpractice plaintiffs. They are available when a case involves 
particularly egregious conduct. 94 Still, there are several obstacles to a 
successful punitive damages claim.95 Various states have limited punitive 
damages recoveries by imposing higher culpability standards (requiring 
intentional acts of malice), 96 mandating that a plaintiff prove her case under 
a higher clear and convincing evidence standard in order to recover 
punitives, 97 or placing caps on the amount a plaintiff may recover.9 8 Some 

86. See id.  
87. Id. at 186. But see Akin, Gump, Strauss, Hauer & Feld, L.L.P. v. Nat'l Dev. & Research 

Corp., 299 S.W.3d 106, 122 (Tex. 2009) (rejecting this "American Rule" and stating that "[t]he better 
rule ... is that a malpractice plaintiff may recover damages for attorney's fees paid in the underlying 
case to the extent the fees were proximately caused by the defendant attorney's negligence.").  

88. FORTNEY & JOHNSON, supra note 2, at 112.  
89. Id. at 183.  
90. Johanna M. Hickman, Recent Developments in the Area of Criminal Malpractice, 18 GEO. J.  

LEGAL ETHICS 797, 805 (2005).  
91. RESTATEMENT, supra note 1, 53 cmt. g.  
92. Hickman, supra note 90, at 805.  
93. Id.  
94. FORTNEY & JOHNSON, supra note 2, at 188.  

95. Id.  

96. Id.  
97. Id. at 189. At least twenty-four states have adopted this more stringent standard. Id. (quoting
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states go so far as to explicitly prohibit an award of punitive damages, 9 9 or 
at least severely limit it.100 The United States Supreme Court has even 
commented on the proper breadth of punitives, holding that too great an 
award violates the due process clause. 101 Not surprisingly, no criminal 
malpractice case has looked to the issue of punitive damages in any 
detail. 102 

B. Claims Based on Breach of Fiduciary Duty 

A second basis upon which a plaintiff might bring a criminal 
malpractice claim is breach of fiduciary duty. The Restatement lists four 
fiduciary duties an attorney owes a client: "comply with obligations 
concerning the client's confidences and property, avoid impermissible 
conflicting interests, deal honestly with the client, and not employ 
advantages arising from the client-lawyer relationship in a manner adverse 
to the client."'0 3  It later adds a fifth duty: following the client's 
instructions.10 4 While criminal malpractice applies the same duties as civil 
malpractice, several unique issues arise from these duties, issues that are 
discussed in greater detail below.10 5 

Lawyers are simultaneously subject to the duties of both negligence 
and fiduciary duty at all times.106 Thus, any difference in potential recovery 
between the two types of actions can lead to strategic pleading on the part 
of the malpractice plaintiff. The most important differences deal with 
statute of limitations issues and attorney's fees. The Restatement itself 
notes that the statute of limitations may vary between the two types of 
actions.10 7 Which one will be longer and what that length will be varies 
from jurisdiction to jurisdiction, and thus no blanket statement comparing 

COLO. REV. STAT. ANN. 13-25-127(2) (West 2007)).  

98. Id. at 189.  
99. Id. at 191 (citing NEB. CONST. art. VII, 5; Spokane Truck & Dray Co. v. Hoefer, 25 P. 1072, 

1074-75 (Wash. 1891)).  
100. Id. (citing N.H. REV. STAT. ANN. 507:16 (2007) (stating that punitive damages are 

generally not available unless provided by statute); KAN. STAT. ANN. 60-3702 (2007) (providing that 
only a judge may decide a punitive damages claim, not a jury); Triangle Sheet Metal Works, Inc. v.  
Silver, 222 A.2d 220, 225 (1966) (limiting punitive damages to an amount no greater than litigation 
expenses minus taxable costs).  

101. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 418 (2003) (holding that an 
award of $145 million in punitive damages was "excessive" and violated the due process clause, where 
the underlying compensatory damages only amounted to $1 million).  

102. A Westlaw search of all state and federal cases that include the terms "criminal malpractice" 
and "punitive damages" returned only 24 results. None of these cases treated the application of punitive 
damages in this context.  

103. RESTATEMENT, supra note 1, 16(3).  
104. Id. 49 cmt. b.  
105. See infra Part III.A.3 (dealing, in part, with the issue of gaining a client's informed consent); 

Part III.B.1 (discussing attorney handling of client confidences and resultant impermissible conflicts).  

106. FORTNEY & JOHNSON, supra note 2, at 102.  
107. RESTATEMENT, supra note 1, 49 cmt. c.
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the two can be made.108 Another large difference between the two causes 
of action is that while a plaintiff in a negligence action will be unable to 
recover her attorney's fees from the underlying negligent representation, 10 9 

a breach of fiduciary duty claim will have such a remedy available. 110 

Depending on the amount of representation, this recovery could be 
substantial. At the same time, if counsel is appointed, it seems that a court 
would be very hesitant to award a client fees it never paid.  

C. Defenses Potentially Available to the Attorney 

A criminal malpractice defendant has a vast array of potential 
defenses in her arsenal, each of which may shield her from liability. Each 
of these defenses presents certain issues that are discussed in greater detail 
in Part III.A. The most prominent defense a criminal attorney will be able 
to rely upon is the "innocence requirement," which, depending on the 
jurisdiction, requires that a malpractice plaintiff demonstrate that she was 
either legally or factually innocent of the charges in the underlying case."' 
A second important defense unique to criminal malpractice is that of 
collateral estoppel, which precludes a client from relitigating certain issues 
(particularly ineffective assistance of counsel) in the malpractice case." 2 A 
third defense is that an attorney was acting within his protected 
discretion." 3 Fourth, as discussed above, a statute of limitations defense 
will potentially preclude the imposition of liability on an attorney, both 
under negligence and breach of fiduciary duty theories." 4  In the criminal 
malpractice context, this defense presents a number of unique issues
namely the matter of when the malpractice claim accrues-which are 
discussed below." 5 Another common defense, also discussed below, is that 
of attorney immunity-depending on the jurisdiction, a public defender or 
even appointed private counsel may be protected under theories of 
immunity.116 

III. Issues Unique to Criminal Malpractice Claims 

There are several issues that arise in a criminal malpractice claim 
that are wholly absent from other areas of legal malpractice. For ease of 

108. Id.  
109. FORTNEY & JOHNSON, supra note 2, at 186.  
110. Id. at112.  

111. See infra PartIII.A.1.  
112. See infra Part III.A.2.  
113. See infra Part III.A.3.  
114. See RESTATEMENT, supra note 1, 49 cmt. c.  
115. See infra Part III.A.4.  
116. See infra Part III.A.5.
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discussion, I have divided these issues into defense issues and ethical 
issues. The five defenses that come into play most often in the criminal 
malpractice context (innocence, collateral estoppel, causation, statue of 
limitations, and immunity) each have their own unique issues that are 
discussed in detail below. This note also focuses on two types of ethical 
issues: potential conflicts of interest issues arising from the attorney-client 
relationship and attorneys' fees issues. Depending on how a particular 
jurisdiction approaches these issues-and there is a very wide divergence 
among the states-the contours of malpractice liability a litigant may face 
will vary considerably.  

A. Defense Issues 

1. Innocence Requirement 

The most unique aspect of criminal malpractice also garners the 
greatest amount of criticism: the innocence requirement. Although in the 
typical malpractice action a plaintiff's prior misconduct does not play a 
major role in her ability to bring suit, the opposite is true in criminal 
malpractice cases." 7 The modern contours of the requirement appear to be 
largely the result of rapid expansion of criminal malpractice claims in the 
1970s and 1980s. 118  In response, states began to impose some form of the 
innocence requirement in droves,' 19 with the U.S. Supreme Court even 
lending tacit support.120 Today, most jurisdictions require that a criminal 
malpractice plaintiff prove either legal innocence, factual innocence, or 
both before she may even bring a criminal malpractice claim in the first 
place.121 Therefore, the contours of a jurisdiction's innocence requirement 
will fall into one of four categories: legal innocence only, actual innocence 
only, both legal and actual innocence, or neither.  

Legal innocence, also known as the "exoneration rule," 122 simply 
means that but for the attorney's misconduct, the client would not have 
been convicted of the crime.12 3 Thus, in jurisdictions that apply the 
exoneration rule, even though a malpractice plaintiff may have actually 
committed a crime, she will be able to recover damages so long as she can 

117. MALLEN & SMITH, supra note 5, 27:13.  
118. See Justin D. Wear, Case Note, Tort Law-Criminal Malpractice-Criminal Defendant's 

Ability to Sue His Defense Attorney for Legal Malpractice, 70 TENN. L. REv. 905, 907-08 (2003).  

119. Id. at 908-12; see also MALLEN & SMITH, supra note 5, 27:13 ("Today, the courts 

generally have accepted the principle that guilt or innocence can be relevant to pleading and proving a 
legal malpractice cause of action."); Hickman, supra note 90, at 798 ("The overall trend. .. seems to be 
moving in the direction of universal application of [the] 'exoneration rule."').  

120. See Heck v. Humphrey, 512 U.S. 477, 487 (1994) (stating that a 1983 plaintiff, by seeking 
damages for an allegedly unlawful conviction, implicitly asserts his legal innocence).  

121. Duncan, supra note 59, at 1266-68.  
122. See Hickman, supra note 90, at 798; see also Canaan v. Bartee, 72 P.3d 911 (Kan. 2003).  
123. See MALLEN & SMITH, supra note 5, 27:13.
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prove that her conviction, "for whatever reason," has terminated in her 
favor and that the attorney's misconduct proximately caused the 
conviction.' 2 4 The premise underlying the doctrine is that a client's 
misconduct is presumed to be the sole proximate cause of her conviction
the only way a client can "negate the sole proximate cause bar" is to first 
obtain exoneration. 125 Additionally, courts seek to avoid "assist[ing] .. .  
participant[s] in . . . illegal act[s] who seek[] to profit from the act's 
commission."126 

A plaintiff satisfies a requirement of actual innocence when she 
demonstrates that she did not actually commit the underlying crime.m If a 
court only looks to actual innocence, legal innocence will not matter-all 
that matters is whether the client committed the crime, not whether their 
conviction stood. 128 For example, in jurisdictions imposing the actual 
innocence requirement, a malpractice plaintiff will not have to demonstrate 
any form of post-conviction relief, but she will have to provide sufficient 
evidence that she did not commit the crime. 12 9 

Most jurisdictions require proof of both legal and actual 
innocence. "0 These courts believe that neither requirement on its own will 
be sufficient. Thus, a jurisdiction that already enforced the actual 
innocence requirement later adopted the exoneration rule, citing a vast array 
of policy reasons that necessitated an innocent individual also obtaining 
post-conviction relief.131 Similarly, a jurisdiction that had historically only 
required post-conviction relief later adopted an actual innocence 
requirement as well.132 

A minority of jurisdictions choose a final option, choosing not to 
enforce an innocence requirement at all. These jurisdictions generally 
reject the litany of policy considerations offered for each requirement.13 3 

Some of these courts also state that the elements necessary for a successful 
criminal malpractice claim should be no different than those for a civil 
malpractice claim. 134At least one court has refused to apply either of the 
innocence requirements while at the same time barring any malpractice 
claim where a plaintiff loses a post-conviction claim for ineffective 

124. See, e.g., Glaze v. Larsen, 83 P.3d 26, 33 n.4 (Ariz. 2004) (en banc).  
125. See Peeler v. Hughes & Luce, 909 S.W.2d 494, 497 (Tex. 1995).  
126. See, e.g., Adkins v. Dixon, 482 S.E.2d 797, 801 (Va. 1997) (quoting Zysk v. Zysk, 404 

S.E.2d 721, 722 (Va. 1990)).  
127. See MALLEN & SMITH, supra note 5, 27:13.  

128. Id.  
129. See, e.g., Rodriguez v. Nielsen, 650 N.W.2d 237, 240 (Neb. 2002).  
130. MALLEN & SMITH, supra note 5, 27:13; see Wiley v. County of San Diego, 966 P.2d 983, 

985 n.2 (Cal. 2001).  

131. Coscia v. McKenna & Cuneo, 25 P.3d 670, 674-76 (Cal. 2001).  
132. Shaw v. State, 861 P.2d 566, 571-72 (Alaska 1993). As discussed below, this case presents 

an interesting burden of proof scheme. See infra note 151.  
133. See, e.g., Rantz v. Kaufman, 109 P.3d 132, 134-37 (Colo. 2005) (en banc).  
134. See, e.g., Krahn v. Kinney, 538 N.E.2d 1058, 1061 (Ohio 1989).
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assistance of counsel.135 

The policy reasons accepted by the majority of jurisdictions as 
necessitating either or both innocence requirements appear to be firmly 
rooted in these courts' jurisprudence. Therefore, it is unlikely that a 
malpractice plaintiff will be able to convince a court in one of these 
jurisdictions to depart from prior reasoning, and a defendant attorney will 
be able to refer the court back to the reasons underlying the requirements' 
adoption.  

The first, most fundamental principle that courts look to is that a 
guilty individual should be punished, not rewarded, for her culpable 
conduct.13 6 One court has restated this consideration as helping to avoid the 
"paradoxical difficulties of awarding damages to a guilty person."137 Other 
jurisdictions have similarly noted that deterrence and compensation, two of 
the core principles driving tort liability, counsel against allowing an actually 
guilty party to recover.138 

A second policy consideration often cited by courts is that there are 
already enough safeguards to adequately protect the client.13 9 One critic of 
the innocence requirement labels this justification the. doctrine's "single 
best policy argument" in its favor. 140 These safeguards include the 
heightened "beyond a reasonable doubt" standard and the availability of 
various bases for relief on direct appeal or habeas. 141 

Third, courts look to the fact that a criminal malpractice plaintiff 
has multiple claims and forums (direct appeal and collateral attacks) for 
post-conviction relief, whereas a civil malpractice plaintiff usually only has 
one.142 One court has taken this policy consideration a step further, partly 
justifying the innocence requirement on "the potential undermining of the 
post conviction process" whereby the civil court might make opposite 
factual and legal determinations from the criminal courts.143 At least two 
other courts have similarly cited the potential for conflicting resolutions as a 
legitimate basis for the innocence requirement. 144 

A fourth justification courts give for requiring proof of legal or 
actual innocence is that malpractice exposure will affect an attorney's 

135. See, e.g., Rose v. Modica, No. 285, 2002, 2002 WL 31359867, at * (Del. Oct. 18, 2002).  
136. MALLEN & SMITH, supra note 5, 27:13 (citing Peeler v. Hughes & Luce, 868 S.W.2d 823 

(Tex. App. 1993)); Duncan, supra note 59, at 1284-85.  
137. Canaan v. Bartee, 72 P.3d 911, 916 (Kan. 2003).  
138. See, e.g., Wiley v. County of San Diego, 966 P.2d 983, 990 (Cal. 1998); Glenn v. Aiken, 569 

N.E.2d 783, 788 (Mass. 1991).  
139. See, e.g., Carmel v. Lunney, 511 N.E.2d 1126, 1128 (N.Y. 1987); see also MALLEN & 

SMITH, supra note 5, 27:13.  

140. Duncan, supra note 59, at 1291.  
141. MALLEN & SMITH, supra note 5, 27:13; Duncan, supra note 59, at 1291.  
142. MALLEN & SMITH, supra note 5, 27:13.  

143. Canaan v. Bartee, 72 P.3d 911, 916 (Kan. 2003). This policy reason goes hand in hand with 
the discussion of collateral estoppel discussed infra in Part III.A.2.  

144. See, e.g., Glaze v. Larsen, 83 P.3d 26, 32 (Ariz. 2004) (en banc); Coscia v. McKenna & 
Cuneo, 25 P.3d 670, 675 (Cal. 2001).
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willingness to take cases or at least her decision-making process once she 
takes on a case, thus requiring attorneys to represent their clients "on the 
defensive."145 One way such a scenario might play out is that the attorney 
would be constantly concerned with building a record for defending a 
potential malpractice case rather than just insuring that her client's interests 
are being best served. 146 Another potential situation would be the lawyer 
deferring to her client in order to make the client happy with her 
representation, thereby avoiding a possible malpractice suit instead of 
pursuing the path that is in the client's best interest. 14 7 

A final policy consideration that courts are citing with greater 
frequency is the fact that the generally litigious nature of the criminally 
convicted will cause a flood of cases in the civil courts and will bog down 
judicial efficiency.148 Judicial resources would also be saved by the simple 
fact that key issues would not be relitigated, 149 such as ineffective 
assistance of counsel claims. In total these policy reasons stand as a fairly 
strong shield for defense attorneys, so long as the attorneys are not 
providing services in one of those jurisdictions that does not have any 
innocence requirement.  

In addition to the various innocence requirements in certain 
jurisdictions and the policy reasons generally relied upon by courts, there 
are a couple of other issues that malpractice litigants should examine. First, 
there is a small amount of variation among courts as to who bears the 
burden of proving innocence. Such a burden typically falls on the 
malpractice plaintiff.150 However, at least one jurisdiction places the 
burden on the defendant attorney in the form of an affirmative defense.15 1 

No matter who bears the burden, however, a preponderance of the evidence 
standard invariably applies.152 

A second additional point that malpractice litigants should consider 
is the fact that the innocence requirement is not limited to malpractice 
actions based on negligence, but also breach of fiduciary duty and even 
breach of contract.153 Though breach of contract is a distinct claim from 

145. Duncan, supra note 59, at 1288; see also MALLEN & SMITH, supra note 5, 27:13.  

146. Duncan, supra note 59, at 1288; see also Wiley v. County of San Diego, 966 P.2d 983, 991 
(Cal. 1998); Bailey v. Tucker, 621 A.2d 108, 114 (Pa. 1993).  

147. Duncan, supra note 59, at 1282-89 (citing Bailey, 621 A.2d at 114). One such foreseeable 
situation would be a client desiring to testify despite an attorney's informed belief that it would be to the 
client's detriment.  

148. MALLEN & SMITH, supra note 5, 27:13 (citing in particular the large number of civil rights 
actions filed in propria persona against defense counsel as empirical evidence of litigiousness).  

149. Canaan v. Bartee, 72 P.3d 911, 916 (Kan. 2003).  
150. MALLEN & SMITH, supra note 5, 27:14; see also Carmel v. Lunney, 511 N.E.2d 1126, 

1128 (N.Y. 1987); Bailey v. Tucker, 621 A.2d 108, 113 (Pa. 1993).  
151. See, e.g., Shaw v. State, 861 P.2d 566, 572 (Alaska 1993). Interestingly, Alaska only places 

the burden on the defendant attorney with the actual innocence requirement. Id. It still places the 
burden of proving legal innocence on the plaintiff. Id.  

152. See, e.g., id.; Bailey, 621 A.2d at 113.  
153. See, e.g., Lynch v. Warwick, 115 Cal. Rptr. 2d 391, 395 (Cal. Ct. App. 2002) (holding that
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legal malpractice, it is an alternative theory of recovery available to clients.  
In the criminal context, however, appointed counsel typically does not have 
a contract with her client. 154 Thus, breach of contract will typically only be 
available to those individuals with retained counsel.  

Finally, it is important to note that the innocence requirement may 
not apply when the harm alleged is not wrongful conviction but something 
else, like the severity of one's sentence.' 55 The idea is that the innocence 
requirement by definition assumes that there has been a conviction from 
which innocence must be proved. Still, claims not based upon wrongful 
conviction will face the additional hurdles discussed in the subsequent 
sections.156 

2. Collateral Estoppel and Ineffective Assistance of Counsel 

The second major defense that attorney defendants rely upon in 
criminal malpractice cases is collateral estoppel. Similar to the innocence 
requirement, this defense is (at least in one application) unique to criminal 
malpractice as opposed to any other type of legal malpractice.157 Collateral 
estoppel will apply when two cases contain the same issue, the issue was 
"actually litigated" in the prior proceeding, and the prior determination was 
"conclusive" as to that issue.158 There are three ways in which the doctrine 
of collateral estoppel might apply in a criminal malpractice suit: (1) 
collateral estoppel based on a lack of innocence; (2) collateral estoppel 
based on an unsuccessful ineffective assistance of counsel claim; and (3) a 
pseudo collateral estoppel based upon a policy against dual-recovery.  

The first type of collateral estoppel goes hand-in-hand with the 
innocence requirement employed in most jurisdictions. If a plaintiff cannot 
demonstrate some form of legal or actual innocence (depending on an 
individual jurisdiction's requirements), a court may determine that the 
matter has already been decided, and thus the malpractice claim is 
precluded.1 59  In states requiring legal innocence, the judgment of 
conviction precludes parties from establishing innocence in the criminal 

the actual innocence requirement applies to claims for breach of fiduciary duty and breach of contract 
because both seek recovery on the basis of the attorney's allegedly inadequate representation in the 
criminal proceedings); Van Polen v. Wisch, 23 S.W.3d 510, 514-15 (Tex. App. 2000).  

154. See MALLEN & SMITH, supra note 5, 27:17.  

155. Id. 27:13.  
156. See infra Part III.A.3 in particular for discussion of defenses based on a lack of proximate 

causation.  
157. See Potel, supra note 4, at 551 (stating that ineffective assistance collateral estoppel cannot 

apply in civil malpractice claims because a party in a civil suit never has the opportunity to challenge the 
adequacy of its counsel during the underlying suit). Similarly, collateral estoppel based on innocence 
can only occur in criminal malpractice claims because the innocence requirement only applies in 
criminal cases. See MALLEN & SMITH, supra note 5, 27:13.  

158. RESTATEMENT (SECOND) OF JUDGMENTS 27, 27 cmt.b (1982).  

159. MALLEN & SMITH, supra note 5, 27:13.
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malpractice action.160 However, when a malpractice plaintiff successfully 
achieves vacation of the conviction, collateral estoppel will not apply. 161 in 
states that require proof of actual innocence, a plaintiff has to prove his 
innocence in the malpractice action because the prior adjudication of guilt 
in the underlying suit stands as a preclusive determination for the civil 
courts until proven otherwise. 162 In those jurisdictions, even an acquittal 
will not necessarily overcome the preclusive affect of the earlier 
pronouncement of guilt. 163 

Collateral estoppel based on innocence raises particular questions in 
the context of plea agreements. The first question is whether a plea or 
admission of guilt before a trial judge will preclude an individual from later 
asserting her legal or actual innocence. Some courts hold that even if the 
plaintiff is later able to demonstrate actual innocence, uncoerced testimony 
of guilt from the guilty plea will preclude the later claim. 16 4 Other 
jurisdictions, however, instead employ a special exception to collateral 
estoppel for guilty pleas. 16 5  The second question is how a plea of no 
contest later affects a malpractice action. Although case law is relatively 
underdeveloped on this issue, at least one jurisdiction chooses to treat no 
contest pleas the same as a guilty plea on the basis of the similar 
consequences and procedure for each plea.166 Still, in those jurisdictions 
that allow for no contest pleas and apply only the actual innocence 
requirement, it is entirely foreseeable that a court might not find such a plea 
preclusive of the malpractice claim.  

The second type of collateral estoppel claim defendant attorneys 
commonly rely upon is based on the malpractice plaintiff's earlier failure on 
a claim for ineffective assistance of counsel. Most courts adopt this form of 
the defense, 167 reasoning that the plaintiff has already litigated and lost the 
issues of inadequate representation and resultant harm on a prior occasion, 
which are issues that are determinative in a negligence claim. 16 8 A criminal 
defendant alleging ineffective assistance of counsel post-conviction must 
satisfy a two-part test: first, that her attorney's representation was 
inadequate and second, that she was prejudiced by counsel's mistakes.169 

In a subsequent criminal malpractice case, collateral estoppel may be based 
on either prong. First, courts generally conclude that a client may not 

160. Id.  

161. Id. 27:17.  

162. See, e.g., Wiley v. County of San Diego, 966 P.2d 983, 985-88 (Cal. 1998).  
163. MALLEN & SMITH, supra note 5, 27:13.  

164. See, e.g., Gomez v. Peters, 470 S.E.2d 692, 695 (Ga. Ct. App. 1996).  
165. See, e.g., Mrozek v. Intra Fin. Corp., 699 N.W.2d 54, 64 (Wis. 2005).  

166. See Brown v. Theos, 550 S.E.2d 304, 306 (S.C. 2001).  
167. Duncan, supra note 59, at 1270-71; Treyz, supra note 23, at 725-27.  
168. Duncan, supra note 59, at 1271; see also Kevin Bennardo, Note, A Defense Bar: The "Proof 

of Innocence" Requirement in Criminal Malpractice Claims, 5 OHIO ST. J. CRIM. L. 341, 345 (2007); 

Potel, supra note 4, at 551.  
169. Strickland v. Washington, 466 U.S. 668, 687 (1984).
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relitigate the issue of adequacy of counsel because the standard of care in a 
malpractice action is very similar to the standard of deficient performance 
in an ineffective assistance proceeding. 17 0 At the same time, if the 
standards differ in a particular jurisdiction, collateral estoppel very well 
might not apply.171 Second, courts also find that the prejudice requirement 
of ineffective assistance is the same as the harm element of a negligence 
claim. 172It is important to note, however, that prejudice is not a required 
element of ineffective assistance claims in every jurisdiction, and thus there 
will not always be a prejudice hurdle to collateral estoppel. 7 3 

One large issue that arises due to this interplay between ineffective 
assistance proceedings and a criminal malpractice claim is whether judicial 
findings dealing with ineffective assistance are later admissible in the 
malpractice trial. Commentators argue that such findings should be 
inadmissible because holding otherwise would discourage trial counsel 
from helping their clients obtain post-conviction relief.174  Defense 
attorneys would fear "creating the civil malpractice case against 
themselves" by pointing out their own errors at trial.17 5 The issue would be 
compounded even further when a lawyer represented the client both at trial 
and on appeal because the attorney would have a "perverse incentive" not to 
raise the issue of ineffective assistance.176 

The third type of collateral estoppel claim, though not technically 
collateral estoppel at all, is very similar to the other two types. This pseudo 
type of estoppel comes in two forms. First, whereas the second type of 
collateral estoppel applies when a plaintiff has been unsuccessful in its 
ineffective assistance claim, a number of jurisdictions state that a plaintiff is 
similarly precluded from malpractice recovery when she is successful in 
obtaining post-conviction relief.177 The idea is that whatever remedy is 
granted for ineffective assistance (most likely a new trial) is adequate for 
the harm of deficient representation.178 It therefore seems that the only time 
an attorney will potentially face criminal malpractice liability is when the 
client does not make an ineffective assistance claim at all. The second form 
of pseudo collateral estoppel is also based on the idea that a malpractice 
plaintiff should not receive more than one adequate recovery, but has 

170. See, e.g., Knoblauch v. Kenyon, 415 N.W.2d 286, 288 (Mich. Ct. App. 1987); Krahn v.  
Kinney, 538 N.E.2d 1058, 1062 n.8 (Ohio 1989). See also MALLEN & SMITH, supra note 5, 27:17 
("[T]he standard for relief from a criminal conviction for ineffective representation usually coincides 
with that for professional negligence.").  

171. MALLEN & SMITH, supra note 5, 27:17. One commentator has suggested that this would 
be the case in jurisdictions that only find ineffective assistance where counsel's mistakes were so 
atrocious as to create a "farce and mockery of justice." Potel, supra note 4, at 553-54.  

172. Duncan, supra note 59, at 1271.  
173. Potel, supra note 4, at 554-55.  
174. See Hall, supra note 69, at 130.  

175. Id. at 128.  
176. See Bennardo, supra note 168, at 346.  
177. Id. at 354.  
178. Id.
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nothing to do with ineffective assistance. Instead, this defense arises when 
a convicted client later receives a payout from the government for wrongful 
imprisonment. 17 For example, a Texas exoneree recently received $4.1 
million from the state for his wrongful sexual assault and burglary 
conviction in 1982 on the basis of DNA evidence that was not available 
over twenty-five years ago. 18 0 Although jurisdictions might vary as to 
whether these clients could subsequently recover damages from their 
attorneys as well, such claims could still face a statute of limitations 
defense. 18 ' Still, if the statute of limitations had not run on a plaintiff's 
claim, a defendant attorney could attempt to assert this form of pseudo 
collateral estoppel to prevent liability.  

3. Proximate Causation, Discretion, and Informed Consent 

Since causation is one of the four elements that must be satisfied in 
order for a criminal malpractice plaintiff to succeed, a defendant attorney 
will vigorously attack claims that her misconduct caused the client's harm.  
Fortunately for the attorney, the law provides several ways to defeat 
causation, two of which are discussed in this section. First, there seems to 
be a general presumption in favor of the attorney when the client has been 
convicted of the crime. The very basis of both innocence requirements is 
the simple fact that any harm suffered by a client is presumed to be 
principally due to the client's misconduct, not any attorney error.' 82 Thus, 
without first obtaining post-conviction relief or proving actual innocence, 
the client's actions are "presumed" to be the proximate cause of any 
injury.' 83 Similar reasoning undergirds courts' general refusal to impose 
liability on the attorney when the client either pleads guilty or no contest, as 
that plea serves to "break" any chain of proximate causation in a 
superseding fashion.1 84 

The second causation issue unique to criminal malpractice involves 
the interplay between a client's informed consent and attorney discretion.  
As discussed above, an attorney generally has a lot of discretion during the 
course of litigation.185 This discretion is even greater for appellate 
attorneys.186 At the same time, an attorney is generally required to act with 
the client's informed consent.' 87  The interplay between discretion and 

179. See Mary Alice Robbins, Contingent Fee Spurs Two Suits, TEXAS LAWYER, Sept. 28, 2009, 
2009 WLNR 21610887.  

180. Id.  

181. See infra Part III.A.4.  
182. See, e.g., Canaan v. Bartee, 72 P.3d 911, 916 (Kan. 2003).  

183. See id.  
184. Duncan, supra note 59, at 1279-80.  
185. See supra notes 44-50 and accompanying text.  
186. See supra note 52 and accompanying text.  
187. See MALLEN & SMITH, supra note 5, 27:3 (discussing a variety of situations in which an 

attorney is expected to first gain her client's informed consent, including steps for post-conviction
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informed consent can be particularly tricky in a criminal malpractice action.  
When an attorney fails to raise a defense that would have entitled her client 
to a favorable judgment as a matter of law, proximate cause is naturally 
satisfied.188 However, when a malpractice plaintiff attempts to prove that 
the jury would have been persuaded by an omitted defense, the task of 
proving causation will become much more difficult, 18 9 and the attorney will 
be able to rely on any general protections such as discretion available for 
that type of omission. Still, if the client is nevertheless able to prove that 
the attorney failed to consult with the client or acted against the client's 
wishes as to some fundamental decision, the attorney could be liable. 190 

These decisions include whether to plead guilty, waive a jury, testify, or 
take an appeal.19 1 Practically, the interplay between these competing 
interests is equally muddled: the client should have a right to make sure she 
is being represented how she wants to be, whereas the more legally savvy 
attorney will often know the best course for protecting the client's interests.  
It will be easy to determine whether an attorney's error is the proximate 
cause of her client's harm when the attorney negligently omits a defense 
that would have resulted in a favorable judgment at trial.  

4. Accrual of a Criminal Malpractice Claim and the Statute of Limitations 
Defense 

Running of the statute of limitations is a fourth defense that 
commonly comes into play in criminal malpractice suits. In the criminal 
malpractice context, the defense provides defendants with a "fair 
opportunity to defend themselves," helps to allay the uncertainty of 
decades-old, still-pending claims, and prevents stale claims where evidence 
will be hard to come by.192 The length of the limitations period varies 
depending on the jurisdiction and the type of claim.193 The biggest issue 
that malpractice litigants must be aware of in terms of this defense is when 
the claim "accrues" for statute of limitations purposes. Depending on the 
jurisdiction, litigants will be subject to either a one-track approach or a two
track approach.  

Under the one-track approach, a claim does not accrue (and the 
statute of limitations does not begin to run) until the malpractice plaintiff 
first receives post-conviction relief.' 94 Jurisdictions adopting the one-track 

relief).  
188. Potel, supra note 4, at 561.  
189. Id.  

190. See MALLEN & SMITH, supra note 5, 27:3.  

191. Id.  

192. Duncan, supra note 59, at 1274-75.  
193. See MALLEN & SMITH, supra note 5, 27:17 (implying that the limitations period may be 

different for claims sounding in tort versus contract). It is notable that when the injury claimed is a loss 
of liberty (as often is the case in criminal malpractice) a contract theory will not be available. See id.  

194. See, e.g., Shaw v. State, 816 P.2d 1358, 1360 (Alaska 1991); Steele v. Kehoe, 747 So. 2d
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approach are concerned that a malpractice plaintiff will be prejudiced if her 
claim accrues at the time of sentencing because the pursuit of post
conviction relief might last longer than the limitations period. 195 Naturally, 
the tradeoff with applying a later accrual date is that the defense attorney 
will have a potential claim hanging over his head for a protracted amount of 
time.196 

The two-track approach states that the malpractice claim accrues 
upon sentencing in the underlying criminal suit, 197 but the malpractice 
plaintiff may simultaneously pursue post-conviction relief and criminal 
malpractice claim in civil court. 198 A client is put on notice of her harm 
when her injury, the judgment of conviction, occurs.199 The policy reason 
underlying the two-track approach is identical to the one-track approach: 
preventing situations where a claimant would be precluded from later 
bringing a malpractice action if the limitations period expires during the 
pendency of post-conviction relief.200 A few jurisdictions apply an altered 
form of the two-track approach, holding that the malpractice claim accrues 
at either the point where the plaintiff discovers her attorney's misconduct or 
the termination of the attorney's representation, whichever is sooner.20 1 

Other jurisdictions apply a third variation of the two-track approach, 
holding that though the statute of limitations accrues at sentencing, the 
limitations period is tolled while the client pursues post-conviction relief.202 

5. Sovereign and Official Immunity 

A final potential defense available to defendant attorneys is official 
immunity. Privately retained counsel by definition does not have any type 
of governmental immunity available to her. Conversely, state statutes often 
grant public defenders and state public defenders' offices official and 
sovereign immunity, respectively, though the availability of such a defense 
varies from state to state. 203 Of even more debate is the question of whether 

931, 933 (Fla. 1999); Noske v. Friedberg, 670 N.W.2d 740, 744-45 (Minn. 2003); Therrien v. Sullivan, 
891 A.2d 560, 563 (N.H. 2006); Adkins v. Dixon, 482 S.E.2d 797, 801 (Va. 1997).  

195. MALLEN & SMITH, supra note 5, 27:17.  

196. Duncan, supra note 59, at 1276.  
197. MALLEN & SMITH, supra note 5, 27:17 (speaking generally of most malpractice claims); 

see also Coscia v. McKenna & Cuneo, 25 P.3d 670, 679-80 (Cal. 2001); Morrison v. Goff, 91 P.3d 
1050, 1055-56 (Colo. 2004); Ereth v. Cascade County, 81 P.3d 463, 469 (Mont. 2003).  

198. Ereth, 81 P.3d at 468.  
199. MALLEN & SMITH, supra note, 27:17.  
200. Duncan, supra note 59, at 1276.  
201. Id. at 1275.  
202. MALLEN & SMITH, supra note 5, 27:13.  
203. Compare Dontigney v. Conn. Chief Pub. Defender's Office, No. CV084017246S, 2009 WL 

1706905, at *5-6 (Conn. Super. Ct. May 29, 2009) (applying sovereign immunity in malpractice suit 
brought against state public defender's office because plaintiff did not allege reckless or malicious 
conduct), and Thorp v. Strigari, 800 N.E.2d 392, 398 (Ohio Ct. App. 2003) (holding that malpractice 
plaintiff could not recover from public defender who represented him at trial because of immunity 
provided by statute), with Coronado Police Officers Ass'n v. Carroll, 131 Cal. Rptr. 2d 553, 564 (Cal.
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or not appointed counsel should enjoy the projections of official immunity.  
Although most courts generally do not grant immunity to court-appointed 
counsel, 204 some courts have granted immunity. 205 The U.S. Supreme 
Court has stated that court-appointed counsel is not protected from a 
malpractice claim by immunity under federal law, though it stated that 
states may provide such protection if they so desire. 20 6 Interestingly, the 
reasons offered for protecting court-appointed counsel largely mirror two 
justifications offered for the innocence requirement-allowing attorneys to 
focus only on pursuing the course of litigation in their clients' best interests 
and protecting against repetitive litigation. 207 Finally, some state statutes 
place a condition on sovereign and state immunity in criminal malpractice 
cases, applying it when the wrongfully convicted person has already been 
compensated under the applicable statute. 208 

B. Ethical Issues 

1. Client Confidentiality and Conflicts of Interest 

The first ethical issue that might arise in a malpractice action relates 
to an attorney's disclosure or use of information obtained from a client's 
confidential communication. Such communications potentially impact a 
criminal malpractice action in two ways. First, during testimony in the 
malpractice case itself, courts will allow an attorney to disclose prior 
communications in the underlying criminal defense in order to rebut a 
plaintiff's claim of actual or legal innocence. 20 9 

Second, an attorney's knowledge gained through confidential 
communications with her client may create a conflict of interest when the 
attorney encounters the former client in a later proceeding2 10 or attempts to 
represent multiple parties at one time or later. If and when an attorney 
represents a client despite a conflict of interest or fails to raise the fact that 

Ct. App. 2003) (refusing to afford public defender immunity from criminal malpractice claim).  
204. MALLEN & SMITH, supra note 5, 27:17.  

205. See, e.g., Minns v. Paul, 542 F.2d 899 (4th Cir. 1976), cert. denied 429 U.S. 1102 (1977); 
Walker v. Kruse, 484 F.2d 802 (7th Cir. 1973).  

206. Ferri v. Ackerman, 444 U.S. 193, 198-201 (1979) (holding that, under Illinois law, a court 
could bar a malpractice claim against appointed attorney on grounds of immunity).  

207. See Potel, supra note 4, at 558.  

208. MALLEN & SMITH, supra note 5, 27:17; see also supra note179 and accompanying text.  

209. Hall, supra note 69, at 130; see Wiley v. County of San Diego, 966 P.2d 983, 990 (Cal.  
1998) (stating that that the defendant attorney may offer "any and all confidential communications, as 
well as otherwise suppressible evidence of factual guilt" (quoting Bailey v. Tucker, 621 A.2d 108, 115 
n. 12 (Pa. 1993))); see also RESTATEMENT, supra note 1, 80 (providing for waiver of the attorney
client privilege when a claim of inadequate representation is brought).  

210. See, e.g., Morris v. Margulis, 718 N.E.2d 709, 720 (Ill. App. Ct. 1999) (stating that a conflict 
of interest would exist and a breach of fiduciary duty would lie if, on remand, the fact-finder determined 
that law firm had previously entered into attorney client relationship with plaintiff, only to later testify 
against him at criminal trial and help prosecution prepare cross-examination), rev 'd on other grounds 
754 N.E.2d 314 (Ill. 2001).
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opposing counsel has such a conflict, that attorney opens herself up to a 
subsequent malpractice action on the basis of a breach of the duty of 
undivided loyalty in the former case and negligence in the latter. Thus, it is 
important for criminal litigants to be aware of the most common situations 
in which this type of conflict will arise.  

In terms of representing multiple clients at the same time, such a 
practice occurs most commonly in the context of grand jury proceedings 
where the accused parties often share a common interest. 211  The fear in 
terms of confidential information and the duty of loyalty is that the attorney 
may use information gathered from one accused client and detrimentally 
use it to aid another. Further complicating a conflicts analysis, 
representation of multiple clients by the same attorney is often funded by a 
single source, such as an employer or union.2 12 In these types of cases, it is 
often questionable whether the attorney is representing the accused's best 
interests or the entity that is paying him. Courts are very skeptical of 
multiple representation situations-even though an attorney might first 
obtain written agreements to waive any future claim based on conflict, 
courts usually ignore such a document. 213 Another situation where a 
multiple representation conflict might arise is when a current client of the 
attorney is a prosecution witness in a trial against another current client. 214 

A conflict naturally arises in such a situation because the attorney will have 
to breach his duty of loyalty to one of them during the trial.  

Conflicts of interest that can ultimately form the basis of a criminal 
malpractice action are also common when the interests of a former client 
conflict with those of a current client. 215 Termed "adverse representation," 
this situation might occur when a defense attorney moves into the 
prosecutor's office or vice versa, or when she has previously represented a 
witness, co-defendant, or victim. 216 A prosecutor cannot resign and defend 
an accused whom he had prosecuted in the same case. 217 Therefore, when a 
defense attorney moves into a prosecutor's office, he will be precluded from 
participating in a related case, 218 presumably because of the confidential 
information she is privy to. This is true even if the attorney merely acts in a 
supervisory capacity. 219 Courts are similarly concerned with an attorney's 
use of confidential communications when a former client serves as a 
prosecution witness.22 Furthermore, when the victim is a former client, the 

211. MALLEN & SMITH, supra note 5, 27:9.  

212. Id.  
213. Id.  
214. Id. 27:7.  
215. Id. 27:11.  
216. Id.  
217. Id.  
218. Id, 
219. Id.  
220. Id.
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attorney will most often be conflicted out of the case.221 

Importantly, adverse representation conflicts may also preclude an 

entire body of attorneys from representing a client when those attorneys 
work with the conflicted attorney in the same law firm222 or government 

office. 223 Proper conflicts screening procedures will shield government 

offices from liability, but usually not private law firms.22 4 It is therefore a 

good idea for prosecutors' offices, public defenders' offices, and criminal 

defense firms to make sure that their conflicts databases are sufficient and 
up to date. This safeguard will ensure that clients are represented ethically, 

that judicial resources will be conserved (with fewer convictions being 

overturned on appeal on conflicts grounds), and that the attorneys 

themselves are protected from a potential malpractice action based upon the 
conflict.  

2. Attorney's Fees and Property Issues 

Another issue germane to criminal malpractice actions involves the 

potential recovery of attorneys' fees or property that is in the possession of 
the attorney. As discussed above, a malpractice claim based on breach of 

fiduciary duty can seek attorneys' fees from the underlying criminal suit,225 

whereas a claim based upon negligence cannot. 226 Furthermore, the 
innocence requirement stands as a potential hurdle in a claim for breach of 

fiduciary duty. 227 It seems unfair or unethical for an attorney to be able to 
keep her client's money or property and hide behind the shield of the 

innocence requirement, and courts recognize this. In California, for 

instance, the requirement of actual innocence does not extend to some 

claims for attorneys' fees in which guilt or innocence is wholly 

irrelevant. 228 California also holds that the innocence requirement will not 
apply to a client's malpractice claim that is based upon an attorney's 

mishandling of a client's seized property that had been returned to the 

attorney by the state. 229 

221. Id.  

222. Id.; see also RESTATEMENT, supra note 1, 123 (stating that a conflict applies to "affiliated 

lawyers" who "are associated with that lawyer in rendering legal services to others through a law 
partnership, professional corporation, sole proprietorship, or similar association").  

223. MALLEN & SMITH, supra note 5, 27:8; see also RESTATEMENT, supra note 1, 123 

(including attorneys who "(3) share office facilities without reasonably adequate measures to protect 

confidential client information so that it will not be available to other lawyers in the shared office" in the 
list of affiliated attorneys to whom a conflict extends).  

224. See RESTATEMENT, supra note 1, 123, 124(3); see also MALLEN & SMITH, supra note 5, 

27:11.  

225. See supra note 87 and accompanying text.  

226. See supra notes 88 & 110 and accompanying text.  

227. See supra note 153 and accompanying text.  

228. See Bird, Marella, Boxer & Wolpert v. Superior Court, 130 Cal. Rptr. 2d 782, 788-89 (Cal.  
Ct. App. 2003); Brooks v. Shemaria, 50 Cal. Rptr. 3d 430, 434 (Cal. Ct. App. 2006).  

229. Shemaria, 50 Cal. Rptr. 3d at 435-36.
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IV. Useful Pointers for Defense Counsel in Seeking to Avoid Claims 

In determining how to best navigate the litany of potential liabilities 
and defenses discussed above, criminal attorneys can and should look to 
how their civil counterparts are dealing with such claims. Though criminal 
law firms are typically much smaller than large civil firms, these civil firms 
have adopted several practices that are nonetheless helpful in the criminal 
arena as well. Despite the multitude of unique defenses available only to 
criminal attorneys, a malpractice claim can still be costly, even when the 
law wholly protects the defendant attorney. The mere filing of a suit can 
result in a drain of time and money from the attorney or firm. Of course, 
the easiest way to avoid a malpractice suit is to merely avoid the mistakes 
discussed above. However, since these mistakes almost always involve 
negligent conduct, by definition they are hard to knowingly avoid. Instead, 
a criminal attorney or law firm should hedge themselves from liability by 
(1) adopting an effective, modern risk management system; (2) instituting 
more stringent administrative standards; and (3) securing malpractice 
insurance if they do not already have it.  

A. Instituting An Effective Risk Management System 

In order to combat the wide variety of malpractice claims based 
upon conflicts of interest, criminal attorneys should follow their civil 
brothers in adopting more modern risk management practices. The best 
system is one based on an extensive conflicts database that is reinforced by 
regular, informal attorney communications.  

In creating a successful conflicts database, it is important to first 
realize that a conflict can arise in any one of a number of situations. 230 

Thus, an attorney or firm must keep a record of every attorney and staff 
person that has ever worked for them. A criminal attorney or firm should 
particularly focus on all clients, witnesses, co-defendants, and victims.23 1 

They must also account for any confidential information that has been 
shared by prospective or declined clients. 23 2 In the criminal context, this 
could especially arise in the context of multiple defendants where the 
attorney has already spoken to a co-defendant before agreeing to represent 
the other. Depending upon the state in which the attorney or firm practices, 
an effective conflicts database should also account for former employers of 
attorneys, staff, or both. 233 Finally, a thorough database will also include 

230. See supra Part III.B.1; see generally Susan Saab Fortney & Jett Hanna, Fortifying a Law 
Firm's Ethical Infrastructure: Avoiding Legal Malpractice Claims Based on Conflicts of Interest, 33 ST.  
MARY'S L. J. 669 (2002).  

231. Fortney & Hanna, supra note 230, at 682.  
232. Id. at 683.  
233. Id. Some states distinguish between attorneys and staff, only requiring vicarious 

disqualification if an attorney's former employer is involved and allowing for the construction of 
"Chinese Walls" with staff members. See, e.g., Phoenix Founders, Inc. v. Marshall, 887 S.W.2d 831,
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opposing counsel (in case she moves to your firm in the future). 23 4 

With the information-gathering system itself, practitioners must 

strike a careful balance between being thorough and not spending so much 

time inputting information as to lose business or productivity. This balance 
can only develop through trial and error over a long period of time.  

However, there are several pointers an attorney or firm should consider 
from the outset. First, due to the potential conflicts arising out of a 

divulgence of confidential communication, an attorney should proceed 
reservedly when first meeting with clients. Instead of trying to obtain as 

much information as possible right away (even for purposes of filling into a 
database profile), the attorney must exercise discretion. A better course to 

follow is to add information to the database over time as the attorney-client 
relationship develops. Just as an attorney should add information over time, 

she should also frequently check to insure that new information has not 
suddenly created a conflict with that client. Although a conflicts check 
prior to disclosure of any confidential information is the most important, 
subsequent checks after retention can be valuable as well. Finally, with 

long-term clients (whether that be a client who is constantly in trouble with 
the law or a corporate client who pays for all of their employees' criminal 
defense) an attorney or firm should be leery of potential conflicts that might 
arise with any new matter.2 3 5 

Due to the smaller nature of criminal firms, the person who 

performs the actual conflict analysis will most likely be one of the attorneys 
in the firm. The bigger civil firms will have the resources to have an in

house or outside ethics attorney oversee or review a conflicts analysis, 23 6 

whereas an individual criminal attorney or attorneys within a firm will be 
best suited to determine the presence of a conflict.  

The need for an electronic database stems from the fact that no one 
has a perfect memory. 237 The fact that criminal defense attorneys can 
represent vast numbers of clients within any given year only compounds the 

memory issue. At the same time, these databases have their own failures
they are only as comprehensive as the information an attorney inputs.2 38 

Thus, the most important feature of an effective risk management system 
for criminal attorneys will often be the informal communications that go on 

within the firm. Especially in small offices like criminal law firms, these 
communications can occur through email whenever an attorney begins a 
new matter. This form of a human "database" will hopefully catch any 
errors the more formal system does not.  

833-35 (Tex. 1994).  
234. Fortney & Hanna, supra note 230, at 684.  

235. Fortney and Hanna touch on the potential dangers of conflicts arising with preexisting clients 
when they mention Vinson & Elkins' representation of Enron. See id. at 687-88.  

236. See id. at 699 (suggesting such oversight is ideal).  
237. See id. at 689.  

238. See id at 690-91.
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B. Implementing Administrative Procedures 

Criminal attorneys can also protect themselves from future 
malpractice suits by instituting better administrative procedures. First, 
attorneys and law firms should adopt time-management practices.  
According to a recent American Bar Association survey, 28.5% of legal 
malpractice claims primarily arise out of a missed client appointment. 239 

With today's seemingly infinite number of electronic calendars and 
scheduling programs, this figure should be much lower. Even if a 
handwritten appointment book is a way of life for certain attorneys, they 
should at the very least adopt some form of additional electronic reminders 
of meetings or ask an assistant to do so.  

Criminal attorneys should also adopt better documentation 
standards. Retained and appointed counsel alike should give their clients 
formal engagement letters that address the scope of the attorney's 
representation, including what work the attorney will perform, what work 
others will perform, by what means the attorney and client will 
communicate (which will be limited if the client is in detention), and how 
the client will be paying, if at all.240 When an attorney either refuses to 
represent a client or the client indicates that she does not desire an 
attorney's services, the attorney should also document the decision with a 
non-engagement letter. This letter should make perfectly clear that the 
attorney is not the client's legal representative. Finally, if a client decides 
to use another attorney or proceed pro se at any point during the course of 
representation, a criminal attorney should ensure that the former client 
receives a written termination letter.2 41 This letter should state outright that 
the attorney refuses to render any further services and remind the client of 
potential file destruction.  

C. Securing Malpractice Insurance 

Finally, despite the extra protections afforded criminal defense 
attorneys in a malpractice action, these attorneys should obtain malpractice 
insurance in similar numbers to civil attorneys. Incredibly low rates of 
criminal attorneys presently possess malpractice insurance. However, 
criminal attorneys are especially vulnerable to malpractice suits, 
particularly in jurisdictions that do not apply any innocence requirement 
given the greater number of clients and the large dissatisfaction with one's 
loss of liberty.242 

There are three types of insurance policies available to criminal 

239. ABA STANDING COMM. ON LAWYERS' PROF'L LIAB., PROFILE OF LEGAL MALPRACTICE 
CLAIMS 2004-2007, at 4 tbl.1 (2008).  

240. See Fortney & Hanna, supra note 230, at 702-03.  
241. Id. at 715.  
242. See supra notes 133-135 and accompanying text.
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attorneys: commercial, captive, and state-mandated. 243 Which ones are 
available will depend on where the attorney practices. A commercial policy 
is coordinated by a for-profit company. 24 4 As such, the company's 
commitment to a given legal market depends on its profitability. 245 A 
captive policy is owned, in part at least, by the insureds themselves. 24 6 

Finally, some states have state-mandated policies wherein the state 
administers a mandatory, 100% participation program. 24 7 Although few 
states have such a system, an increasing number of states require that 
attorneys disclose to clients whether or not they carry malpractice 
insurance.248 Virginia recently rejected this disclosure requirement,249 and 
the question is currently pending in Texas. 250 

While coverage will largely depend on the individual policy, the 
insurer will generally cover the negligent actions of the firm itself, any 
partner or associate at the firm, staff, and former partners. 25 1 Coverage may 
also cover predecessor firms and contract attorneys. 25 2  Nearly all 
malpractice coverage only protects negligence on a claims-made basis.253 

This means that though an attorney's negligence might occur while he has 
malpractice insurance, if the client brings the claim a year later and the 
attorney no longer has malpractice insurance, the previous policy will not 
shield her from liability. 254 Because of this limitation, as soon as an 
attorney is aware of potential malpractice, she should disclose the activity 
to her insurance carrier. 255 With the large amount of turnover in criminal 
dockets, it is all the more important that attorneys carry, and that firms 
continue to cover, malpractice insurance.  

V. Conclusion 

Criminal malpractice claims present several liabilities and defenses 
that are both unique and confounding when compared to civil malpractice 

243. Andrew S. Hanen & Jett Hanna, Legal Malpractice Insurance: Exclusions, Selected 
Coverage and Consumer Issues, 33 S. Tex. L. Rev. 75, 124 (1992).  

244. Id.  
245. Id.  

246. Id.  
247. George M. Cohen, Legal Malpractice Insurance and Loss Prevention: A Comparative 
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actions. At the same time, both types of claims center upon the same 
general framework: negligence and breach of fiduciary duty. Thus, despite 
significant differences between the two, each can be very helpful in 
shedding insight into the practice and procedure of the other. Since 
scholarship has focused much more on civil malpractice, that area of the 
law illuminates the relatively silent treatment of criminal malpractice. Such 
comparisons indicate that the criminal attorney too should institute more 
modern risk management systems, implement more effective administrative 
procedures, and secure malpractice insurance with greater frequency.  
These steps, when combined with the defenses discussed above, will allow 
any criminal defense attorney to rest at ease knowing that so long as he 
ethically strives to represent his clients to the best of his abilities, he will 
likely be shielded from liability.
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