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PREFACE

This third volume of the Texas Criminal Pattern Jury Charges series contains jury 
instructions on crimes against persons: homicide, kidnapping, sexual offenses, assaultive 
offenses, and robbery, as well as instructions on party liability and transferred intent. The 
Pattern Jury Charges Committee-Criminal is convinced that these new charges will 
offer an important addition to the resources for courts and juries in Texas.  

In this series of revised instructions, the Committee has attempted to produce instruc
tions that impartially reflect current statutory and case law using language that is under
standable to jurors. To help jurors more easily understand how the law should be applied 
to the facts presented at trial, the Committee has updated the language used in the 
instructions and improved the arrangement and design of the instructions.  

As with the two previous volumes, the Committee has also provided a significant 
amount of commentary on the underlying law to aid practitioners in using the charges, 
ensuring that attorneys have all the information needed to use the charges with confi
dence.  

This new volume could not have come to fruition without the initiative, dedication, 
and effort of many Committee members, both past and present. Individual members pre
pared comprehensive drafts from which the Committee worked. Guided by their in
depth understanding and experience, the full Committee gave the new volume painstak
ing review.  

We are also indebted to the numerous other lawyers and judges who read the drafts 
and offered ideas for improvement-ranging from matters of substantive law to those 
having to do with style, format, and utility.  

The Committee gratefully acknowledges the instrumental role of Eduardo Rodriguez, 
who while president of the State Bar of Texas created this Committee and initiated this 
process. It is also grateful for the help and support of State Bar presidents Martha Dickie, 
Gib Walton, Harper Estes, Roland K. Johnson, Terry Tottenham, and Bob Black.  

The Committee would also like especially to thank Judge Cathy Cochran, our liaison 
to the Texas Court of Criminal Appeals. Her insight and support have been both invalu
able and a pleasure.  

In addition to the Committee members, we thank the staff of TexasBarBooks, who 
provided critical support and assistance in bringing this volume to print.  

Alan Levy, Chair 
-George Dix, Vice-Chair 

The Committee owes a special debt of gratitude to George Dix for his exhaustive and 
valuable contributions to this project.  

-Alan Levy

xvii
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INTRODUCTION

1. PURPOSE OF PUBLICATION 

The purpose of this volume is to assist the bench and bar in preparing the court's 
charge in jury cases. It provides general instructions for the guilt/innocence stage of the 
trial and instructions covering a range of crimes against persons. The jury instructions 
are suggestions and guides to be used by a trial court if they are applicable and proper in 
a specific case. Of course, the exercise of professional judgment by the attorneys and the 
judge is necessary in every case.  

2. SCOPE OF PATTERN CHARGES 

A charge should conform to the pleadings and evidence of the particular case. Occa
sions will arise in cases raising issues for the use of instructions not specifically 
addressed herein. Even for the specific instructions that are addressed in this volume, 
trial judges and practitioners should recognize that the Committee may have erred in its 
perceptions and that its recommendations may be affected by future appellate decisions 
and statutory changes.  

3. PRINCIPLES OF STYLE 

a. Basic philosophy. This volume embodies the Committee's recommendation that 
several basic and reasonable changes can and should be made to how juries are 
instructed in criminal trials. Although they are the result of long and careful consider
ation by members drawn from the bench, prosecutors' offices, defense practice, and aca
demia, the jury instructions in this volume have no official status. Appellate courts are 
unlikely to regard trial judges' refusal to use the Committee's jury instructions as revers
ible error. These instructions will be used, then, only if trial judges are willing to exercise 
their considerable discretion to adopt them in particular cases.  

b. Simplicity. Criminal litigation by its nature often raises difficult questions for 
juries to resolve. Compound that difficulty with the current practice of drafting instruc
tions almost verbatim from the statutes, occasionally inherently ambiguous themselves, 
and an onerous task lies ahead of juries. The Committee concluded that plain language in 
criminal jury instructions is both desirable and permissible and has therefore sought to 
be as brief as possible and to use language that is simple and easy to understand.  

c. Bracketed material. Several types of bracketed material appear in the jury 
instructions. In a bracketed statement such as "[reasonable/emergency]," the user must 
choose between the terms or phrases within the brackets. The choices are separated by 
forward slash marks. Alternative phrases may also be indicated by the use of brackets.  
For example, in the phrase "use [or attempted use] of unlawful force," the user must 
decide whether to include the bracketed phrase. In a bracketed statement such as 
"[name]," the user is to substitute the name of the person rather than retain the bracketed 
material verbatim. Material such as "[include if applicable: .. .]" and "[insert specific

xix



INTRODUCTION

allegations]" provide guidelines for completing the finished jury instruction and should 
not be retained verbatim in the document.  

d. Use of masculine gender For simplicity, the jury instructions in this volume use 
masculine pronouns. These pronouns are not enclosed in brackets, but the-user should, 
when drafting jury instructions for a particular case, replace the pronouns with feminine 
versions wherever appropriate. The jury instructions in this volume do, however, use dis
junctive pairs of masculine and feminine pronouns when the identity of a person will not 
be known at the time the instructions are given to the jury (for example, "have your 
foreperson sign his or her name").  

4. COMMENTS AND CITATIONS OF AUTHORITY 

The discussions and comments accompanying each jury instruction provide a ready 
reference to the law that serves as a foundation for the instruction. The primary authori
ties cited in this volume are the Texas Penal Code, the Texas Code of Criminal Proce
dure, and Texas case law.  

5. USING THE PATTERN CHARGES 

For general guidelines on drafting a criminal jury charge, refer to the section titled 
"Quick Guide to Drafting a Jury Charge," which follows this, introduction. For matters 
specific to any instruction included in this volume, refer to the commentary in chapter 1 
of this volume, any general commentary that begins the chapter containing the instruc
tion in question, and the commentary specific to and following the instruction itself.  
Finally, preparation of a proper charge requires careful legal analysis and sound judg
ment.  

6. DOWNLOADING AND INSTALLING THE DIGITAL PRODUCT 

The complimentary downloadable version of Texas Criminal Pattern Jury Charges 
Crimes against Persons contains the entire text of the printed book. To download the' 
digital product

1. go to http://www.texasbarcle.com/pjc-assault-2011/, 

2. log in to TexasBarCLE's Web site, and 

3. download the version of the digital product you want.  

Use of the digital product is subject to the terms of the license and limited war
ranty included in the documentation at the end of this book and on the digital prod
uct download Web pages. By downloading the digital product, you waive all refund 
privileges for this publication.

xx
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7. FUTURE REVISIONS 

The contents of the jury instructions depend on the underlying substantive law rele
vant to the case. The Committee expects to publish updates as needed to reflect changes 
and new developments in the law.
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QUICK GUIDE TO DRAFTING A JURY CHARGE

The Main Charge 

" Examine the indictment to determine the relevant Texas Penal Code provisions.  

- Compare the language of the offense or offenses charged in the indictment with the 
language of the relevant Penal Code provisions. In general, the indictment should 
track the statutory language, alleging all the elements of a particular offense or 
offenses.  

- For each count in the indictment, determine what the elements of the offense are.  
Even if the indictment does not allege all the elements of an offense, the jury 
charge must do so. If the indictment alleges more than the Penal Code provision 
requires, it may be possible to omit the unnecessary language in the jury charge.  

- With few exceptions, all offenses require both forbidden conduct and one or more 
culpable mental states. Some offenses also require a certain result-for example, 
homicide, which requires that the defendant's conduct cause a result, death (see 
Tex. Penal Code 19.01). Still other offenses include a circumstance surround
ing conduct. For example, aggravated assault of a public servant under Tex. Penal 
Code 22.02(b)(2)(B) requires that the person assaulted be a public servant, a cir
cumstance surrounding conduct, as well as requiring the forbidden conduct and 
a proscribed result.  

For each offense you submit to the jury, then, you must ask: 

1. What is the forbidden conduct? 

2. Does the offense require a certain result? 

3. Does the offense include one or more circumstances surrounding conduct? 

- Next determine what culpable mental states are required to commit the offense. A 
culpable mental state may be required as to conduct, a result, a circumstance 
surrounding conduct, or all these elements. For example, in the case of aggra
vated assault of a public servant, when bodily injury is alleged, the defendant must 
intentionally, knowingly, or recklessly cause a result, bodily injury. The statute 
also requires, however, that the state prove that the defendant knew the victim was 
a public servant-a circumstance surrounding conduct. In most cases, the statu
tory provision itself will indicate which culpable mental states apply, but some
times case law will dictate that a culpable mental state not expressly included in 
the statute is also required. Finally, you must be careful to confine each culpable 
mental state to the element to which it applies. For example, in the case of injury 
to a child, the relevant culpable mental states apply to the result, not the conduct 
(see Tex. Penal Code 22.04(a); Haggins v. State, 785 S.W.2d 827 (Tex. Crim.  
App. 1990)).  

" Many offenses may be committed in more than one statutory manner. For example, 
injury to a child may be committed by either an affirmative act-for example, hit-
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QUICK GUIDE

ting the child-or by an omission-for example, failing to provide medical care 
(see Tex. Penal Code 22.04(a)). For each offense in the indictment, you must ask 
whether the state has alleged alternative statutory theories of how the offense was 
committed. If so, you will submit these theories to the jury in the disjunctive. The 
jurors must be unanimous that the state has proved the offense, but they need not 
be unanimous about the specific statutory manner. Do not, however, submit a the
ory to the jury if it (1) is not alleged in the indictment or (2) is not supported by the 
evidence adduced at trial.  

- Other offenses define distinct statutory acts or results, and the jury must be unani
mous on the specific act or result. For example, simple assault may be committed 
by causing bodily injury or by threatening another with imminent bodily injury 
(see Tex. Penal Code 22.01(a)(1), (2)). These are separate and distinct criminal 
acts, so the jury must be unanimous about which act the defendant committed. You 
should not submit these acts in the disjunctive unless you also inform the jury that 
it must be unanimous about one specific act.  

" If the indictment contains multiple counts, determine whether the state is seeking a 
conviction on each count or has alleged them in the alternative-for example, cap
ital murder under Tex. Penal Code 19.03 in the first count and murder under Tex.  
Penal Code 19.02 in the second count. The jury must not be allowed to convict 
the defendant for two offenses when one is a lesser included offens of the other.  

" Determine which unanimity instruction to give. In general, the rule is that when the 
state is alleging that the defendant committed one offense in one of two or more 
ways, the jury need not be unanimous-for example, sexual assault by penetration 
with the penis or a finger. In contrast, when the state is alleging that the defendant 
committed one of two or more acts, each of which could constitute. a separate 
offense, the jury must be unanimous as to which act was committed-for example, 
sexual assault by penetration of the sexual organ or the anus of the victim (see Tex.  
Penal Code 22.011(a)(1)(A)).  

Defensive Matters and Lesser Included Offenses 

" On request, determine if any defenses or affirmative defenses apply in the case. If 
so, include them, taking care to explain to the jury which party has the burden of 
proof.  

" On request,.determine if any lesser included offense instructions should be given.  
Ask the party who is requesting the lesser included offense instruction to explain 
what evidence raises that instruction.  

Use of Evidence Instructions and Special Instructions 

" On request, give a limiting instruction if extraneous offenses or bad acts have been 
introduced. Be careful to specifically identify the particular purpose for which the
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evidence was offered. Do not give a laundry-list instruction-for example, "intent, 
knowledge, scheme, plan, opportunity, or motive." 

" Determine if any special instructions, such as an instruction on accomplice wit
nesses or on the law of parties, should be given.  

- Determine if any special issue instructions, such as a deadly weapon finding, 
should be included in the guilt/innocence phase instructions.  

Putting the Charge Together 

- Give general instructions to be included in every case and, if applicable, an instruc
tion on the defendant's failure to testify.  

- If multiple defendants are on trial, give a complete set of instructions for each 
defendant.  

- Attach appropriate verdict forms. There should be one verdict form for each sepa
rate count or indictment that is submitted to the jury.  

- Submit the proposed charge to each party for objections or special requests and 
modify the charge if appropriate.
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COMMENTARY ON CRIMINAL JURY CHARGES

C1.1 General Matters 

While considering how best to approach drafting pattern jury instructions for criminal 
litigation, the Pattern Jury Charges-Criminal Committee encountered a number of dif
ficulties. Its resolution of these is, of course, reflected in the specific instructions devel
oped by the Committee, but because these issues were of pervasive significance, the 
Committee concluded that some preliminary general discussion of them would be help
ful in evaluating the specific recommendations. This chapter presents that discussion.  

C1.2 Jury Instructions in Criminal Cases-Terminology and 
Structure 

C1.2.1 Terminology-"Charge" vs. "Instruction" 

The Texas Code of Criminal Procedure directs that before counsel argue to the jury in 
a criminal trial, "the judge shall. . . deliver to the jury. . . a written charge distinctly set
ting forth the law applicable to the case." Tex. Code Crim. Proc. art. 36.14.  

In practice, the document submitted to the jury is generally styled a "charge" and is 
referred to as such by lawyers and judges.  

The Committee concluded that attempting to communicate with juries using this 
"legalese" would only increase the already high risk of confusion. Consequently, the 
Committee decided to abandon the traditional term "charge" and instead refer to the doc
ument to be read and provided to the jury as the "instruction." 

C1.2.2 Abstract Statement of Law and Application to Facts 

Jury instructions in criminal trials have long included both abstract recitations of the 
applicable law and application of that law to the facts of the particular case. The Texas 
court of criminal appeals explained: 

Our Legislature has made clear that a trial judge's charge to the jury must set 
forth "the law applicable to the case." Relying on that statute, we have held 
that "[a] trial court is required to fully instruct the jury on the law applicable 
to the case and to apply that law to the facts presented." It is not enough for 
the charge to merely incorporate the allegation in the charging instrument.  
Instead, it must also apply the law to the facts adduced at trial. This is because 
"[t]he jury must be instructed 'under what circumstances they should convict, 
or under what circumstances they should acquit'." Jury charges which fail to 
apply the law to the facts adduced at trial are erroneous.  

Gray v. State, 152 S.W.3d 125, 127-28 (Tex. Crim. App. 2004) (alterations in original) 
(footnotes omitted) (citations omitted).

3

C1.2



COMMENTARY ON CRIMINAL JURY CHARGES

Application of the law to the facts is required because only by providing the jury with 
this framework can the courts respect the rights of the parties to a fair determination of 
the issues. Explaining the rule that an unapplied abstract presentation of a theory of lia
bility does not authorize a jury to convict on that theory, the court of criminal appeals 
noted: 

This rationale is founded upon the notion that a charge which contains an 
abstract paragraph on a theory of law, but does not apply the law to the facts, 
deprives the defendant of "a fair and impartial trial." Harris v. State, 522 
S.W.2d 199, 202 (Tex.Cr.App.1975), citing Fennell v. State, 424 S.W.2d 631 
(Tex.Cr.App.1968). This type of error "in the charge goes to the very basis of 
the case so that the charge fails to state and apply the law under which the 
accused is prosecuted." Harris, 522 S.W.2d at 202, and cases cited therein.  

Jones v. State, 815 S.W.2d 667, 670 (Tex. Crim. App. 1991).  

C1.2.3 Defensive and Other Matters 

The requirement of application of abstract law to the situation before the jury applies 
not only to the elements of the charged offense and theories of liability but also to defen
sive matters. E.g., Stewart v. State, 77 S.W. 791, 792 (Tex. Crim. App. 1903) (trial court 
erred in failing to apply abstract law of insanity "to the particular offense for which [the 
defendant] was being tried").  

It also applies to other matters left to the jury, such as the need for corroboration of the 
testimony of an accomplice. E.g., Armstrong v. State, 26 S.W. 829, 830 (Tex. Crim. App.  
1894) ("The instructions upon [accomplice testimony] should be like all others. They 
should be applied to the facts bearing upon the issue.").  

C1.2.4 Committee's Approach 

The Committee agreed that current law clearly and appropriately requires that the jury 
instructions for criminal trials both set out the law in the abstract and apply that law to 
the facts of the case: The Committee attempted to continue this approach and also 
attempted to make the purpose of the various portions of the instructions clearer.  

With regard to defensive.matters, the Committee considered two possible approaches.  
Some members wanted to incorporate those defensive matters on which the state has the 
burden of proof into a penultimate application paragraph that would make negation of 
the defensive matter essentially an element of the offense.  

The Committee finally opted for the approach used in the instructions as presented in 
this and the other volumes in this series. This approach embodies the following:
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1. When a defensive matter is raised, the application portion of the instructions 
on the charged offense directs the jury, if it finds the state has proved all elements, to 
then consider the defensive matter.  

2. The defensive matter is presented first in the abstract and second, in an addi
tional application paragraph.  

The Committee concluded that this approach would distinguish between the elements of 
the offense and defensive matters but still make clear that in certain cases a defensive 
matter, like an element of the offense, establishes things that the prosecution must prove 
to permit conviction.  

C1.3 Prohibition against Commenting on Evidence, Summarizing 
Testimony, and Discussing Facts 

The task of instructing Texas juries in criminal cases is complicated by statutory limits 
on the judge's actions. Tex. Code Crim. Proc. art. 36.14 provides in part:.  

[T]he judge shall ... deliver to the jury ... a written charge distinctly setting 
forth the law applicable to the case; not expressing any opinion as to the 
weight of the evidence, not summing up the testimony, discussing the facts or 
using any argument in his charge calculated to arouse the sympathy or excite 
the passions of the jury.  

This language is substantively unchanged from that in articles 594 and 595 of the 1856 
Code of Criminal Procedure. Quite likely, the position embodied in this language reflects 
a legislative reaction to the Texas Supreme Court's approval, two years earlier, of jury 
charges calling the attention of jurors to particular facts "for the purpose of directing the 
jury to the rules of law that must govern them in arriving at the truth. . . All that is 
required of the Judge is, that he should neither decide upon the facts, nor endeavor to 
influence the jury in their decision on the facts." Jones v. State, 13 Tex. 168, 175 (1854).  

The legislature rejected the'approach of Jones. See Tex. Code Crim. Proc. art. 36.14.  
"Thus one of the rights accorded to a judge at common law-that is, the right to advise 
the jury with reference to the facts-has been expressly denied by a statute of this State." 
Randel v. State, 219 S.W.2d 689, 697 (Tex. Crim. App. 1949).  

The statutory provision dramatically affects both what matters can be addressed in 
jury instructions and, when matters can be addressed, how the instructions must discuss 
those matters. Case law has developed several distinguishable aspects of the statutory 
limit on jury instructions.  

C1.3.1 Need to Avoid Assuming Facts 

Under Tex. Code Crim. Proc. art. 36.14, a jury instruction must carefully avoid 
assuming the truth of a fact that the state must prove. Thus a trial court erred in referring'
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to "the place where the offense was committed," because this phraseology assumed that 

in fact an offense had been committed. Richardson v. State, 390 S.W.2d 773, 773 (Tex.  
Crim. App. 1965).  

From the outset, however, the statutory language has been construed as going consid
erably beyond this.  

C1.3.2 Prohibition against Advising Jury on Reasoning 

Tex. Code Crim. Proc. art. 36.14 has been construed as imposing significant limits on 

the extent to which jury instructions can advise jurors on the inferences they may draw 

from the evidence. Essentially, it has become a prohibition on suggesting to jurors cer

tain reasoning they may wish to use.  

Shortly after the original statutes were enacted, the Texas Supreme Court noted: 

If the court should undertake to instruct, or even advise, the jury, as to the 

proper process of reasoning upon the facts, or as to the precautionary consid

erations to be borne in mind in coming to a proper conclusion upon the facts, 
by a dissertation, however it may be shaped, upon the nature and effect of 
evidence, his opinion upon the weight of the evidence may be infused into his 

charge upon the subject, and really influence the jury, by that mode of com
municating it, as effectually, and sometimes more so, than a direct expression 
of it.  

Brown v. State, 23 Tex. 195, 201-02 (1859). Accord Harrell v..State, 40 S.W. 799, 800
01 (Tex. Crim. App. 1897) (error to charge jury that "in determining the credibility of the 

witnesses, you may consider the age, intelligence, interest in the case, apparent bias or 

prejudice, if any, and all other circumstances in the case").  

A charge that jurors should use caution in evaluating the credibility of the testimony 

of a witness whose memory had been hypnotically enhanced, therefore, is a prohibited 

comment on the evidence. Zani v. State, 758 S.W.2d 233, 245 (Tex. Crim. App. 1988).  

In Brown v. State, 122 S.W.3d 794 (Tex. Crim. App. 2003), the court held that a trial 

court errs in telling a jury that "intent or knowledge may be inferred by acts done or 

words spoken." An appellate court may assume a convicting jury drew such an infer

ence. A jury may in fact draw such an inference. Apparently the lawyers may argue to 

the jurors that they can and should draw such an inference. But the trial court cannot 

instruct jurors that they may draw such an inference, no matter how careful the trial court 

is to make clear that the court is not suggesting jurors should draw that inference.  

If the applicable law "specifically assigns to jurors the task of deciding whether cer

tain evidence may be considered [by them], as it does under article 38.23," an instruction 
may be given although it "may have the incidental effect of emphasizing certain evi

dence to the jury." Atkinson v. State, 923 S.W.2d 21, 25 (Tex. Crim. App. 1996).
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If the law permits jurors to consider certain evidence but only in particular ways, 
Texas courts have permitted instructions explaining to jurors what limits the law places 
on the use they may make of that evidence. Barnes v. State, 28 Tex. Ct. App. 29, 30, 11 
S.W. 679, 679 (1889) ("[I]t was nevertheless the imperative duty of the court, in its 
charge, to so limit and restrict such evidence to the purposes for which alone it was 
admissible as that the jury might not use it improperly .... ").  

C1.3.3 Drawing Jury's Attention to Selected Matters and 
Instruction on Defensive Contentions 

As the court of criminal appeals construes what is now Tex. Code Crim. Proc. art.  
36.14, a trial judge may not instruct juries on certain defensive matters.  

Giesberg v. State, 984 S.W.2d 245 (Tex. Crim. App. 1998), held that the trial court did 
not err in refusing the defendant's request for the following alibi instruction: 

The defense. . . set up by the defendant in this case is what is known as an 
alibi at the time of the killing, the defendant was at another and different 
place, was not and could not have been the person who committed the 
offense. If you have a reasonable doubt as to the presence of the defendant at 
the place where the offense was committed at the time the offense was com
mitted, then you will find the defendant not guilty.  

Gies berg, 984 S.W.2d at 245-46. The court explained: 

A defensive issue which goes no further than to merely negate an element of 
the offense alleged by the State in its indictment does not place a burden of 
proof upon a defendant to establish it. The burden of proof is upon the State 
to prove those allegations. An alibi only traverses those allegations and casts 
doubt upon whether the State has met its burden. As a result, an alibi is suffi
ciently embraced in a general charge to the jury that the defendant is pre
sumed innocent until he or she is proven guilty beyond a reasonable doubt.  
There is ample room within that instruction for a defendant to effectively 
argue his defense of alibi to a jury.  

Since a defensive issue of alibi is adequately accounted for within a general 
charge to the jury, a special instruction for the issue of alibi would needlessly 
draw a jury's attention to the evidence which raised alibi. Therefore, we con
clude a special instruction on alibi would constitute an unwarranted comment 
on the weight of the evidence by the trial court.  

Giesberg, 984 S.W.2d at 250 (citations omitted). Simply referring to particular evidence 
without expressing any view as to its weight or significance is impermissible, then, 
because that reference might be taken by the jury as indicating some judgment by the 
judge as to the weight or significance of the evidence.
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This proposition was reaffirmed in Walters v. State, 247 S.W.3d 204 (Tex. Crim. App.  
2007), in which-the court summarized the law as follows: 

[G]enerally speaking, neither the defendant nor the State is entitled to a spe
cial jury instruction relating to a statutory offense or defense if that instruc
tion (1) is not grounded in the Penal Code, (2) is covered by the general 
charge to the jury, and (3) focuses the jury's attention on a specific type of 
evidence that may support an element of an offense or a defense. In such a 
case, the non-statutory instruction would constitute a prohibited comment on 
the weight of the evidence.  

Walters, 247 S.W.3d at 212.  

Bartlett v. State, 270 S.W.3d 147 (Tex. Crim. App. 2008), applied this approach to 
condemn as error an instruction informing the jury that it could consider evidence that 
the defendant refused to submit to the taking of a breath or blood sample to determine 
whether he was intoxicated. The neutral character of the instruction did not save it. The 
court explained: 

Such an instruction, while neutral, does not inform the jury of anything it 
does not already know. . . . [I]t did nothing to clarify the law. It served no 
function other than to improperly "tend to emphasize" the evidence of the 
appellant's refusal to submit to a breath test "by repetition or recapitulation." 
It had the potential to "obliquely or indirectly convey some [judicial] opinion 
on the weight of the evidence by singling out, that evidence and inviting the 
jury to pay particular attention to it." 

Bartlett, 270 S.W.3d at 154 (second alteration in original) (footnotes omitted) (citations 
omitted).  

C1.3.4 Committee's Approach 

The Committee did not address the wisdom of existing law. It did, however, approach 
the task of drafting pattern instructions with care to avoid violating the limits imposed by 
existing law. It also encountered considerable difficulty in ascertaining what those limits 
are or will eventually be held to be.  

The Committee was sensitive to the fact that under the Texas courts' interpretation of 
Tex. Code Crim. Proc. art. 36.14, the state as well as the defendant has the right to have 
the trial court avoid comment on and summary and discussion of the facts. As a practical 
matter, the state seldom has any recourse from comments favorable to the accused. Nev
ertheless, the law makes clear the trial judge's duty to avoid violating the statute. The 
Committee kept this in mind as it approached specific problems in drafting instructions.
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C1.4 Analyses from Appellate Opinions 

Major issues for the Committee were determining which analyses in appellate opin
ions were strictly off-limits as possible jury instructions and, for those that were not off
limits, determining the extent to which those analyses should be incorporated into 
instructions.  

The court of criminal appeals has made it clear that appellate decisions contain some 
analyses that should not be included in trial court jury instructions. This exclusion is at 
least in part because including certain analyses would constitute a statutorily prohibited 
comment on the evidence.  

Further, for example, "[t]he 'presumption' of intent to commit theft arising from non
consensual nighttime entry is an appellate vehicle employed to review the sufficiency of 
the evidence, not a trial vehicle used to prove an element of the State's case," the court of 
criminal appeals noted without explanation in Aguilar v. State, 682 S.W.2d 556, 558 
(Tex. Crim. App..1985) (footnote omitted). Clearly, jury instructions should not include 
this presumption.  

Aguilar and similar cases, the court explained in Brown v. State, 122 S.W.3d 794 (Tex.  
Crim. App. 2003), apply the prohibition against comment on the evidence as imposing a 
strict rule: "Texas courts are forbidden from instructing the jury on any presumption or 
evidentiary sufficiency rule that does not have a statutory basis." Brown, 122 S.W.3d at 
799.  

Brown suggested the prohibition bars jury instructions on not only presumptions but 
also other "non-statutory... 'vehicles employed to review the sufficiency of evidence.' " 
Brown, 122 S.W.3d at 799 (quoting Aguilar, 682 S.W.2d at 558).  

Other appellate opinions, however, particularly those resolving challenges to the suf
ficiency of the evidence, contain discussions that might help jurors address sufficiency 
of the evidence as an initial matter. Thus, Judge Chuck Miller, author of the Aguilar 
opinion, suggested in another case that appellate discussions or rules defining the mini
mal evidence required to convict should be communicated to juries. See Golden v. State, 
851 S.W.2d 291, 296 (Tex. Crim. App. 1993) (Miller, J., concurring).  

C1.5 Definitions of Terms 

The members of the Committee differed in opinion on the extent to which the Com
mittee should attempt to define terms if the statutes do not provide clearly applicable 
definitions.
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C1.5.1 General Limited Need to Define Terms in Jury Instructions 

Part of the applicable law is quite clear. In 1983, the court of criminal appeals 
observed that "in the more recent past this Court has subscribed to the rule that if a word, 
term, or phrase had not at the time of trial been statutorily defined, there is no require
ment to define that word, term, or phrase in the court's charge." Andrews v. State, 652 

S.W.2d 370, 375 (Tex. Crim. App. 1983).  

Twenty years later, the court explained: 

As a general rule, terms need not be defined in the charge if they are not stat
utorily defined. But terms which have a technical legal meaning may need to 
be defined. This is particularly true when there is a risk that the jurors may 
arbitrarily apply their own personal definitions of the term or where a defini
tion of the term is required to assure a fair understanding of the evidence.  

Middleton v. State, 125 S.W.3d 450, 454 (Tex. Crim. App. 2003).  

C1.5.2 Trial Court's Discretion to Define Terms 

That a trial court is not required to define a term does not mean that it cannot or 
should not do so. One court of appeals observed: 

Generally, trial courts do not define words in the charge unless the legislature 
or the courts have given the words a special definition or meaning. This prac
tice does not result so much from a prohibition against doing so as from a 
general permission not to do so.  

Mori v. State, No. 05-97-00166-CR, 1999 WL 57764, at *5 (Tex. App.-Dallas Feb. 9, 
1999, pet. ref'd) (not designated for publication).  

In Andrews v. State, 652 S.W.2d 370 (Tex. Crim. App. 1983), the court of criminal 
appeals addressed whether the trial court erred in failing to define "prurient interest." 
Although holding that "we are unable to conclude that the lack of a definition for the 
term caused appellant to be denied and deprived of a fair and impartial trial by jury," the 
court added, "it would not have been error had the trial court given a definition for the 
term." Andrews, 652 S.W.2d at 377.  

Courts of appeals have held-consistent with Andrews-that a trial court has 
discretion to define terms as long as the definitions are correct. See Walls v. State, No.  
01-99-00714-CR, 2001 WL 83548, at *7-8 (Tex. App.-Houston [1st Dist.] Feb. 1, 
2001, pet. ref'd, untimely filed) (not designated for publication) (trial court did not err in 
instructing jury on definition of "fiduciary" taken from Black's Law Dictionary); Mori, 
1999 WL 57764, at *4-5 (trial court did not err in instructing jury, "'Normal use' as 
used herein means the manner in which a normal non-intoxicated person would be able 
to use his mental or physical faculties.").
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C1.5.3 Definitions Approved 

In several other contexts, the court of criminal appeals appears to have at least implic
itly approved of jury instructions containing definitions going beyond the statutory lan
guage that is explicitly a part of or incorporated into the definition of the offense.  

For example, in prosecutions for the offense of escape, the court held that the jury is 
not free to employ any meaning that is "acceptable in common parlance" for the term 
arrest. Warner v. State, 257 S.W.3d 243, 247 (Tex. Crim. App. 2008); Medford v. State, 
13 S.W.3d 769 (Tex. Crime. App. 2000). This certainly suggests that the instructions in 
such cases should contain an acceptable definition of arrest.  

Further, in Grotti v. State, 273 S.W.3d 273 (Tex. Crime. App. 2008), the court approved 
use of the definition of death from Tex. Health & Safety Code 671.001(a), (b) in appel
late review of evidence sufficiency in homicide cases. This leaves little doubt that jury 
instructions in such cases would properly cover this definition.  

C1.5.4 Definitions from Appellate Evidence Sufficiency Analyses 

A particular problem arises when an appellate court, in the course of reviewing the 
sufficiency of the evidence, articulates a definition of a term used in the definition of the 
offense. In Denton v. State, 911 S.W.2d 388 (Tex. Crime. App. 1995), a case under the 
theft provisions of the Penal Code, for example, the court of criminal appeals set out a 
definition of the term operate as it is used in unauthorized operation of a vehicle. Should 
juries be instructed on that definition in prosecutions for unauthorized operation and in 
prosecutions for driving while intoxicated, which uses the same term? 

In part, this is an aspect of the problem discussed above. Perhaps such definitions 
should not be given to juries if they reflect no more than the appellate court's conclusion 
that juries could have so defined the term and thereby held the evidence sufficient.  

C1.5.5 Committee's Approach 

Some Committee members believed strongly that the Committee should consider 
when definitions of terms would, as a general matter, be useful and then formulate defi
nitions for those terms. They concluded the law allows this and sound criminal justice 
policy supports it.  

A majority of the Committee, however, opted in favor of more restraint. The major
ity's position was based in part on the difficulty of providing accurate definitions and the 
costs involved if the Committee were to suggest a definition later disapproved by the 
appellate courts. In addition, the majority's view was based on the perception that the 
spirit, if not the actual letter, of the prohibition against commenting on the evidence mil
itated against aggressive development of definitions. Definitions are seldom fully neu-
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tral, the majority reasoned, and thus would implicitly adopt a view on potentially 
contested issues and communicate that view to juries.  

C1.6 Burden of Proof 

Since article 626 of the original Code of Criminal Procedure was enacted in 1856, 
Texas statutory law has required that the jury verdict be either "guilty" or "not guilty." 
The task of the jury, however, is not to determine whether the accused is in fact "not 
guilty." Rather, the jury is to determine only whether the accused has not been proved 
guilty beyond a reasonable doubt.  

This situation poses the question of how to explain to juries matters on which the state 
has the burden of proof while complying with the Code's requirement that the ultimate 
verdict be either "guilty" or "not guilty." 

C1.6.1 "Reasonable Doubt" Approach 

The practice developed early of describing controlling matters and then instructing 
the jury to acquit if it found those matters in favor of the defendant or had a reasonable 
doubt regarding them. See Jenkins v. State, 41 Tex. 128 (1874) ("If. . . you are of opinion 
that Jenkins is not guilty of murder in the first degree, or if you have a reasonable doubt 
thereof, you will then inquire if Jenkins is guilty of murder in the second degree.").  

This was applied to what are often regarded as "defenses" or defensive matters. In 
Boddy v. State, 14 Tex. Ct. App. 528 (1883), for example, the self-defense instruction 
first told the jury in detail when the law permitted an attacked person to protect himself 
"by his own arm." It then added, "If the defendant was attacked by Charles Burns in such 
a manner that it produced in the defendant's mind a reasonable expectation or fear of 
death, or of some serious bodily injury, and you so find or have a reasonable doubt 
thereof, you will acquit him." Boddy, 14 Tex. Ct. App. at 539.  

This approach, then, first sets out the law in abstract terms that suggest-but do not 
actually state-that the burden of persuasion is on the person invoking the doctrine. At 
the end, it attempts to accommodate the actual placement of the burden of proof by tell
ing the jurors to acquit the defendant if they affirmatively find the defendant acted within 
the legal requirements or "have a reasonable doubt thereof." 

The drafting approach used in Boddy has been uncritically followed up to the present.  
It has apparently been used because of the need to tell the jury that its task is to choose 
between "guilty" and "not guilty," even though it need not actually conclude that the 
accused is "not guilty" to return that verdict.  

To some extent, this approach has been embodied in the Penal Code. Section 2.03 
implicitly makes clear that with regard to "defenses" in the Penal Code and other 
grounds of defense in penal law, the burden of proof is on the state. This is explicitly
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reflected in the statutory directive that "the court shall charge that a reasonable doubt on 
the issue requires that the defendant be acquitted." Tex. Penal Code 2.03(d).  

C1.6.2 Committee's Approach 

The Committee concluded that this approach to phrasing the analysis required by 
juries is unnecessarily confusing. Moreover, it tends to emphasize the question of 
whether the jury finds the accused "not guilty" over the question of whether it has a rea
sonable doubt whether the defendant has been proved guilty.  

This is particularly important regarding defensive matters. If a defendant raises a mat
ter that under chapter 2 of the Penal Code is treated as a defense, it has the effect of add
ing to those things the prosecution must prove beyond a reasonable doubt.  

The Committee therefore attempted to draft instructions that specified clearly and pre
cisely, for those situations in which a defensive matter has been raised, what the state 
must prove beyond a reasonable doubt to be entitled to prevail.  

C1.7 Culpable Mental States 

The Committee encountered significant problems created by the Texas Penal Code's 
provisions for culpable mental states.  

C1.7.1 Penal Code Section 6.02 

When an offense requires a culpable mental state, as most do, a full definition of the 
offense requires deciding to which of the nonmental elements that culpable mental state 
applies. Determining this is a particularly difficult matter under Texas law.  

The 1974 Texas Penal Code adopted a modified version of the approach of the Amer
ican Law Institute's Model Penal Code. Like the Model Penal Code, the Texas Code 
undertook to define with increased specificity the mental states required for crimes. It 
also adopted the Model Penal Code's approach of distinguishing four levels of culpable 
mental state. These levels of culpable mental state-intent, knowledge, recklessness, and 
negligence-were defined in section 6.03. See Tex. Penal Code 6.03.  

Texas courts have categorized the nonmental elements of offenses into three types: (1) 
the nature of the conduct, (2) the result of the conduct, and (3) the circumstances sur
rounding the conduct. McQueen v. State, 781 S.W.2d 600, 603 (Tex. Crim. App. 1989).  
All offenses require some element of type 1. Some require elements of one or both of 
types 2 and 3.  

But to which elements, or which types of elements in a particular crime, does a 
required culpable mental state apply?
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The problem is illustrated by unauthorized use of a vehicle as defined in Tex. Penal 
Code 31.07(a). This crime explicitly requires that the accused acted "intentionally or 
knowingly." The statutory language does not, however, make clear whether this applies 
to only the conduct (requiring that the accused intentionally or knowingly operated a 
vehicle) or whether it alternatively or also applies to lack of owner consent (requiring 
that the accused intended that the owner not consent or knew that the owner did not con
sent).  

In Tex. Penal Code 6.02, the Texas legislature provided general rules for construing 
criminal statutes' culpability requirements. But these rules differ from the analogous 
provisions in the Model Penal Code.  

As a general matter, the Texas legislature chose to rely less than does the Model Penal 
Code on general principles such as those in section 6.02. Instead, it tried to provide, in 
the definitions of particular crimes, the culpable mental states required for those crimes.  
Nevertheless, as section 31.07(a) illustrates, the legislature's provisions fail to make 
completely clear what is required for some offenses. A rule for construing the legisla
ture's terminology is clearly needed.  

The Model Penal Code adopted what is often called an "elemental" approach. This 
approach assumes that a crime requires a culpable mental state regarding each nonmen
tal element of the crime-each unit of conduct by the accused that must be proved, each 
result that the accused must have caused, and each circumstance that must have existed.  
Section 2.02(4) of the Model Penal Code implemented this with a constructional rule 
stating that required culpability "shall apply to all the material elements of the offense, 
unless a contrary [legislative] purpose plainly appears." 

The general principles of section 6.02 of the Texas Penal Code do not explicitly reject 
the Model Penal Code's approach. The Model Penal Code's constructional rule that 
implemented the Model Penal Code's elemental approach was not incorporated into the 
Texas Penal Code. The Texas legislature, however, provided no alternative construc
tional rule.  

C1.7.2 Determining to Which Elements "Culpable Mental State" 
Applies 

The basic problem the Committee encountered with Tex. Penal Code 6.02 is that it 
provides no guidance for determining, when a crime requires a culpable mental state, to 
which elements of that crime the culpable mental state applies. The history of section 
6.02 suggests that the Model Penal Code's approach-a rigorous "elemental" approach 
applying the culpable mental state to each substantive element of the crime-was not 
intended by the legislature. But neither the history nor the terms of the statute provide a 
substitute.
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The problem arises with the many crimes that explicitly require a culpable mental 
state, such as unauthorized use of a vehicle, as discussed above. Case law has addressed 
some specific offenses. The courts' discussions, however, fail to provide a principled 
approach that can be consistently applied to all or most crimes.  

The court in McQueen v. State, 781 S.W.2d 600 (Tex. Crim. App. 1989), for example, 
held that the culpable mental state for unauthorized use of a vehicle applies to the cir
cumstance element (the lack of owner consent) as well as the nature-of-conduct element 
(operating a vehicle). Why this is the case is not entirely clear. The discussion did sug
gest the court reached this result because "what separates lawful operation of another's 
motor vehicle from unauthorized use is the actor's knowledge of a 'crucial circumstance 
surrounding the conduct'-that such operation is done without the effective consent of 
the owner." McQueen, 781 S.W.2d at 604 (quoting McClain v. State, 687 S.W.2d 350, 
354 (Tex. Crim. App. 1985)).  

This statutory construction problem also arises with crimes for which a culpable men
tal state of at least recklessness is required by section 6.02. Section 6.02 makes clear that 
a culpable mental state is required and that what is required is recklessness (see Tex.  
Penal Code 6.02(b), (c)), but section 6.02 does not go beyond this and address to which 
elements of the crime recklessness applies.  

A required culpable mental state, McQueen suggests, applies to those elements that 
separate lawful conduct from criminal conduct. Whatever the merits of such an 
approach, it has not been recognized by the Texas courts as the generally appropriate 
analysis under Texas law.  

In Huffman v. State, 267 S.W.3d 902, 905 (Tex. Crim. App. 2008), the court of crimi
nal appeals suggested that in analyzing offenses it will look first to which element or ele
ments-including conduct, results, and circumstances-are the "focus" or "gravamen" 
of the offense. A required culpable mental state is then likely to apply to those elements.  
Huffman did not, however, make clear how the court will determine which element or 
combination of elements is the focus or gravamen of a particular crime.  

C1.7.3 Current Jury Instruction Practice 

Current practice, the Committee concluded, too often ignores and even obscures the 
problem. Jury instructions are drafted in the statutory terminology, which simply passes 
the uncertainty of present law along to juries. Juries are essentially instructed in the lan
guage of the statute defining the crime and then given what the trial court regards as the 
applicable portions of the definitions in Tex. Penal Code 6.03.  

The appellate courts have addressed jury instruction issues primarily in response to 
contentions that the instructions improperly included inapplicable parts of section 6.03's 
definitions.
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A leading case, Alvarado v. State, 704 S.W.2d 36 (Tex. Crim. App. 1985), illustrates 
the analysis used in the case law and the Committee's concern. Alvarado was prosecuted 
under a statute providing that a person commits an offense "if he intentionally [or] 
knowingly ... engages in conduct that causes serious bodily injury ... to a child." The 
culpable mental state (intent or knowledge), the court held, applied to the result, causing 
serious bodily injury to a child, rather than to the conduct (any "conduct"). Alvarado, 
704 S.W.2d at 37 (quoting Tex. Penal Code 22.04).  

Under existing practice, Alvarado's holding is not followed by explicitly telling a jury 
that it must find the state proved the defendant intended to cause serious bodily injury to 
the child or knew her actions were reasonably certain to cause that result. Rather, the 
holding is treated as simply requiring that the jury be given only those parts of the 
abstract statutory definitions of the mental states involved-intent and knowledge-that 
apply the mental states to result elements.  

A jury is expected to recognize that the culpable mental state applies to the result ele
ment-and proof is required that the defendant intended the injury or knew it would 
occur-from the fact that it is given only the definitions of "intentionally" and "know
ingly" as those terms are applied to result elements.  

The Alvarado trial court, then, was not held to.have erred because it failed to translate 
the culpable mental state requirement of the charged offense into specific but accurate 
terms for the jury. Rather, it erred only because it instructed the jury regarding the defini
tions of "intentionally" and "knowingly" as applied to conduct elements as well as the 
definitions as applied to result elements.  

Existing case law does not explicitly require trial judges to eschew jury instruction 
containing specific statements of what culpable mental state the law requires. It does, 
however, make clear that by following current practice a trial judge minimizes the risk of 
being found to have erred. Because of the uncertainty in the substantive law concerning 
exactly what culpable mental states are required, a trial judge who abandons the current 
approach and drafts specific instructions runs a considerable risk of being wrong regard
ing what the appellate courts will find the Penal Code requires.  

Even error in failing to properly draft the instructions under this current approach fre
quently triggers no appellate reversal given the doctrine of harmless error. Inclusions of 
unnecessary portions of section 6.03's definitions are often held harmless. E.g., Hill v.  
State, 265 S.W.3d 539 (Tex. App.-Houston [1st Dist.]2008, pet. ref'd) (in compelling 
prostitution case, trial court erred in failing "to tailor the definition of 'knowingly' to 
result of conduct," but error was harmless).  

Under current practice, drafting and review of jury instructions is focused on whether 
the abstract portion of the instructions contains the appropriate portions of section 6.03's 
definitions and only the appropriate portions of them. Little or no attention is paid to 
crafting instructions that specify how those abstract definitions apply to the statutory ele
ments of the crime as narrowed by the allegations in the charging instrument.
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Trial judges, to avoid appellate reversal, too often do not need to confront and resolve 
the sometimes difficult questions about what culpable mental states a crime requires. As 
a result, jury instructions too often do not reflect a clear and complete explanation of 
what the charged offense requires.  

In part as a consequence, discussion and litigation often ignore the underlying diffi
culty noted earlier. Neither the Penal Code nor the case law provide a clear criterion for 
resolving the substantive law issues posed by Alvarado and similar cases: To which ele
ments of a crime did the legislature intend a required culpable mental state to apply? 

C1.7.4 Problems Created by Section 6.03's Specific Definitions 

A related problem the Committee encountered is created by Tex. Penal Code 6.03, 
which contains definitions of the terms used in prescribing culpable mental states: inten
tionally, knowingly, recklessly, and with criminal negligence.  

Tex. Penal Code 6.03(b) provides definitions of knowingly for application of this 
term to elements consisting of the nature of the prohibited conduct, results of that con
duct, and circumstances. Tex. Penal Code 6.03(a) provides definitions of intentionally, 
however, for application only to elements consisting of the nature of the prohibited con
duct and results of that conduct. Tex. Penal Code 6.03(c), (d) provides definitions of 
recklessly and with criminal negligence for application only to elements consisting of the 
result of conduct and circumstances.  

Does this mean that the legislature intended no construction of any criminal statute 
that would involve applying a culpable mental state in a way for which section 6.03 pro
vided no definition? This would mean, for example, that a crime specifying that the 
accused must be proved to have acted recklessly could not be construed as to require 
recklessness to apply to an element describing the nature of the prohibited conduct.  

For example, the offense of possession of marijuana is statutorily required to have 
been committed intentionally or knowingly. One element of the offense is a circum
stance-the substance possessed must be marijuana. The approach outlined above would 
mean the culpable mental state could not be construed as applicable to that circumstance 
element, as section 6.03(a) provides no definition of intentionally as it applies to a cir
cumstance element.  

C1.7.5 Committee's Approach 

The Committee concluded that existing practice too often avoids or obscures the diffi
cult questions of what the law requires. Moreover, when the law's requirements are accu
rately identified, existing practice too often fails to convey the substance of these 
requirements to jurors.
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Consequently, the Committee set out to do two things. First, it tried to specify com
pletely in each charge what culpable mental states the law requires for the crime at issue.  
Given the case law, this sometimes required speculation about what results the courts 
would reach.  

Second, the Committee attempted to define specifically and, completely those culpa
ble mental states required. The abstract definitions of Tex. Penal Code 6.03 are often 
relatively meaningless. Consequently, the Committee attempted to develop instructions 

that apply the applicable abstract definitions to the terms of the particular crime.  

For example, the offense of injury to a child as charged in Alvarado v. State, 704 
S.W.2d 36 (Tex. Crim. App. 1985), and as clarified on appeal should be explained to 
jurors in a manner considerably different than under current practice. The instructions 
should explain explicitly to jurors that the state must prove the accused either con
sciously desired to cause the injury actually caused or that the accused was aware that 
what he was doing was reasonably certain to cause that injury.  

In addition, the Committee addressed the section 6.03 definition problem and 
attempted to respect the legislature's apparent decisions reflected therein. Thus the Com
mittee avoided construing specific crimes as including culpable mental state require
ments for which section 6.03 provides no definitions.  

C1.8 Causation 

The Committee had considerable difficulty formulating an acceptable approach to 
causation.  

The Penal Code purports to provide for causation in criminal cases in section 6.04: 

A person is criminally responsible if the result would not have occurred but 
for his conduct, operating either alone or concurrently with another cause, 
unless the concurrent cause was clearly sufficient to produce the result and 
the conduct of the actor clearly insufficient.  

Tex. Penal Code 6.04(a).  

C1.8.1 "Causation" vs. Responsibility 

As an initial matter, Tex. Penal Code 6.04's terminology invites confusion. Despite 
the title-"Causation: Conduct and Results"-it does not explicitly provide for "causa
tion." Rather, it provides for what it terms criminal responsibility for a result.  

The Committee considered the possibility that instructions on the law established by 
Tex. Penal Code 6.04(a) might be put in terms of responsibility for a result rather than 
in terms of causing that result. It rejected this possibility because of concern that this 
would unnecessarily complicate the use of this law to explain requirements described by
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the Penal Code as ones of causation. For example, the basic provision for murder in sec
tion 19.02(b)(1) defines the offense as committed when a person "causes the death of an 
individual." See Tex. Penal Code 19.02(b)(1). The Committee thought it would be 
unwise to attempt to explain to juries that whether an accused has caused the death of an 
individual is determined by a body of law defining when an accused is "criminally 
responsible" for a result such as the death of an individual.  

C1.8.2 Pre-1974 Causation Law 

Before the 1974 Penal Code, Texas statutes made no general reference to causation.  
Since the 1856 Penal Code, however, specific statutory provisions addressed the major 
problems of causation in homicide cases. The reported decisions involved almost exclu
sively homicide prosecutions and generally involved applications of the specific statu
tory provisions.  

The major statutory provision, designated article 1202 before its repeal-by the 1974 
Code and reproduced in Wright v. State, 388 S.W.2d 703 (Tex. Crim. App. 1965), stated 
the following: 

The destruction of life must be complete by such act, agency, procurement or 
omission; but although the injury which caused death might not under other 
circumstances have proved fatal, yet if such injury be the cause of death, 
without its appearing that there has been any gross neglect or manifestly 
improper treatment of the person injured, it is homicide.  

Wright, 388 S.W.2d at 706. Despite the arguable meaning of some of the statute's terms, 
the Texas courts read the statute as consistent with a general rule that a defendant's act 
was "the cause of [the victim's] death" even if it was only one of several contributing 
causes of that death. Wright, 388 S.W.2d at 706 ("The destruction of life must have been 
occasioned by the act of appellant, but appellant is responsible if his act of shooting con
tributed to the death, though there were other concurring causes.").  

Article 1202 and its predecessors were recognized as "undoubtedly chang[ing] the 
rule of the common law, the theory of which was that he who caused the first injury 
should be held guilty, upon the theory that without the first injury no other would have 
followed, as resulting from the first." Brown v. State, 38 Tex. 482, 487 (1873).  

Under this new provision, juries were told that homicide defendants were to be 
acquitted if the juries found that, after the defendant inflicted the injury on which the 
prosecution was based, there was "gross neglect or manifestly improper treatment of the 
person injured" and that this, rather than the injury inflicted by the defendant, was "the" 
cause of death.  

The Texas courts' pre-1974 discussions used terms such as proximate causation, con
current causes, and intervening causes, although these terms were not employed by the 
statutes. "[G]ross neglect or manifestly improper treatment of the person injured" was
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regarded as an intervening cause that, when it operated, eliminated proximate causation 
between the defendant's conduct and the victim's death. See, e.g., Wright, 388 S.W.2d at 
706.  

C1.8.3 1974 Penal Code's Approach 

The legislature adopted what is now Tex. Penal Code 6.04(a) instead of a proposal 
of a State Bar Committee that would have followed an approach similar to that of the 
Model Penal Code. See State Bar Committee on Revision of the Penal Code, Texas 
Penal Code: A Proposed Revision 6.07 (Final Draft Oct. 1970). The Model Penal 
Code's provision was the only statutory attempt in this country to articulate complete 
rules for causation. It did not purport to reflect existing law, however, but offered a fresh 
approach.  

The Texas legislature's 1974 approach was apparently based on language offered in 
the Final Report of the National Commission on Reform of Federal Criminal Laws in 
1971 (hereinafter "Final Report"). That language first appeared in the Commission's 
1970 study draft.  

The National Commission's provision was clearly not offered as a comprehensive 
statement of causation law. Rather, it was designed to deal with only the limited situation 
of "concurrent causation"-when there is more than one cause of an occurrence, none of 
the causes is necessary, and more than one cause is sufficient. The National Commis
sion's working paper written by Harvard professor Lloyd Weinreb described the type of 
problems targeted by this product of the Commission's efforts: 

The paradigm is a situation in which each of two or more persons engages in 
conduct that fully satisfies the definition of a crime but in which there is only 
"one" harmful consequence.  

[For example,] A and B simultaneously shoot at X, both intending to kill him.  
The bullets enter X's body at the same time. Each wound is sufficient to 
cause death and would alone cause death in the same amount of time. X dies 
from the joint effect of both wounds.  

Lloyd Weinreb, Comment on Basis of Criminal Liability; Culpability; Causation; Chap

ter 3; Section 610, in 1 Working Papers of the National Commission on Reform of Fed
eral Criminal Laws 105, 145 (1970).  

The Commission apparently sought to articulate an approach to these "concurrent 
causation" situations that avoided the Model Penal Code's emphasis on "but for" causa
tion as sufficient.  

The Commission's draft would provide that in these "concurrent causation" situations 
causation may be found "unless the concurrent cause was clearly sufficient to produce 
the result and the conduct of the accused clearly insufficient." Final Report section 305.
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The Comment to the National Commission's proposal notes that the proposed section 
"may not be useful in all cases where causation must be explained, [but] it is intended to 
be an aid to uniformity and clarification whenever it does apply." Final Report section 
305. The Commission's working paper noted that an early draft of the Final Report's 
approach "at best, offers no guidance in the case of sequential, as opposed to concurrent 
causes." Weinreb at 146.  

Apparently three other jurisdictions adopted the Final Report's approach of providing 
that, in these concurrent situations, causation may be found. See Ark. Code 5-2-205; 
Me. Rev. Stat. tit. 17-A, 33; N.D. Cent. Code 12.1-02-05.  

The Texas legislature took the language of section 305 of the National Commission's 
final draft and used it in what became a provision much different from the commission's 
section 305. The Texas legislature added a general rule at the beginning: "A person is 
criminally responsible if the result would not have occurred but for his conduct . ... " 
Tex. Penal Code 6.04(a). It then, in the second portion of section 6.04(a), used the final 
draft's section 305 language to provide for when-in certain concurrent causation situa
tions-a person would be criminally responsible for a result.  

Unlike the Final Report's section 305 and provisions in most other jurisdictions based 
on section 305, section 6.04(a) purports to be a comprehensive causation provision.  
Apparently the only other jurisdiction to take this approach is Alabama. See Ala. Code 

13A-2-5(a).  

C1.8.4 Section 6.04(a) as Exclusive "Causation Law" 

The initial question for the Committee was whether Tex. Penal Code 6.04(a) consti
tutes the only causation law applicable to causation issues presented in criminal litiga
tion.  

Section 6.04(a) might be treated as addressing only limited situations-those in which 
two causes operate concurrently in bringing about a result. In Hutcheson v. State, 899 
S.W.2d 39 (Tex. App.-Amarillo 1995, pet. ref'd), for example, the evidence showed 
that the victim was struck by two shots, one fired by Hutcheson and the other by a police 
officer. Expert testimony was that "either wound sufficed to cause death." The court of 
appeals held that the evidence did show the necessary "but for" causation. Further, no 
jury instruction under section 6.04(a)'s concurrent causation provision was necessary, 
because no evidence showed that the defendant's conduct was clearly insufficient to pro
duce the result-the victim's death. Hutcheson, 899 S.W.2d at 42.  

So section 6.04(a) might be read as simply a directive that, in most concurrent causa
tion cases such as Hutcheson, the only real question for the jury is whether the evidence 
proves "but for" causation. Seldom will the evidence permit a conclusion that the cause 
attributable to the accused is clearly insufficient alone to produce the result.

21

Ci.8



COMMENTARY ON CRIMINAL JURY CHARGES

But the court of criminal appeals appears to have held that section 6.04(a) and only 
the law in that provision governs situations that involve what the National Commission's 
working paper calls "sequential causation." 

In Thompson v. State, 93 S.W.3d 16 (Tex. Crim. App. 2001), it was found that Thomp
son shot the victim in the tongue. Testimony indicated that without medical attention, the 
wound would have been fatal. The victim did receive medical attention in the form of 
surgery. During the surgery, the physicians failed to secure Thompson's airway, and she 
slipped into a coma. She became brain dead and died several days after life support was 
removed.  

At trial, the Thompson jury was instructed in rather general terms under section 
6.04(a). The instruction did not specify any possible concurrent cause but did tell the 
jury to acquit Thompson if it found "the concurrent cause was clearly sufficient to pro
duce the result and the conduct of the defendant clearly insufficient." Thompson, 93 
S.W.3d at 22. On appeal, Thompson claimed error in "denying his requested charge 'on 
the law of intervening medical care as a cause of death." Thompson, 93 S.W.3d at 21.  
Rejecting Thompson's reliance on pre-1974 case law, the court found no error. The "con
trolling statute," it explained, is section 6.04(a), "governing concurrent causation." 
Thompson, 93 S.W.3d at 22.  

The.opinion in Thompson does not make clear whether the evidence showed that the 
gunshot and the airway obstruction operated together to cause death or whether the situ
ation involved surgery that was successful (in stopping the effect of the gunshot) but 
nevertheless killed the patient (by obstructing her airway). Apparently the distinction 
was not regarded as important. Thus, section 6.04(a) applied whether the situation 
involved concurrent causes (the gunshot and airway obstruction acting together) or 
sequential causes (the airway obstruction causing death after and because of the earlier 
gunshot).  

Thompson strongly suggests that there is no other causation law that a defendant 
might invoke to obtain a jury charge on proximate causation in any sense of that term. It 
also suggests no basis for a charge on "intervening" causes or factors that would or 
might under certain circumstances render simple "but for" causation insufficient on 
which to base liability.  

In contrast, the court of criminal appeals in Williams v. State, 235 S.W.3d 742, 763-69 
(Tex. Crim. App. 2007), hinted that section 6.04(a) may not fully state Texas criminal 
causation law.  

Williams was convicted of recklessly causing serious bodily injury to her two chil
dren. The evidence showed she left them in the care of Bowden, who permitted the 
premises to catch on fire, causing the children's death. After concluding the evidence 
failed to support the jury's finding of recklessness, the court of criminal appeals held that 
the evidence also failed to support the jury's finding that Williams's actions caused the 
death of the children. It appeared to reason that the actions of Bowden were an unfore-
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seeable "intervening cause" and as a result the defendant's actions were not a "but for" 
cause of the result as required by section 6.04(a). Williams, 235 S.W.3d at 764-65.  

Williams suggests that despite the lack of any provision for this in section 6.04(a), 
Texas causation law includes some requirement of foreseeability: "Obviously, some ele
ment of foreseeability limits criminal causation just as it limits principles of civil 'proxi
mate causation.'" Williams, 235 S.W.3d at 764 (citing an explanatory note to the Model 
Penal Code). But note the dissent at Williams, 235 S.W.3d at 772 (Keller, P.J., joined by 
Meyers, J., dissenting) (" 'Foreseeability' is not expressly a part of Texas's criminal law 
of causation, and I see no need at this time to import it as an aid in determining 'but-for' 
causality."). Judge Cochran, author of the Williams opinion, further explained her view 
of concurrent causation in Otto v. State, 273 S.W.3d 165, 172-77 (Tex. Crim. App. 2008) 
(Cochran, J., dissenting).  

Williams acknowledges in a footnote that section 6.04(a) "[t]aken literally ... would 
imply that but-for causation alone is ordinarily sufficient for liability, subject only to 
qualification with respect to concurrent causes." Williams, 235 S.W.3d at 767 n.66 (quot
ing Model Penal Code section 2.03 at 265 n.24). Thompson suggests that the court of 
criminal appeals would read section 6.04(a) in this literal manner. Williams casts some 
doubt on this.  

C1.8.5 Alternative Causation 

One aspect of Texas causation law does appear to be clear. A defendant's contention 
may be what the court of criminal appeals has called "alternative causation." Barnette v.  
State, 709 S.W.2d 650 (Tex. Crim. App. 1986).  

The state's theory in an intentional murder case may be that the defendant shot the 
victim, killing him. The defendant's contention may be that the defendant's shot did not 
hit the victim but a shot fired by a third party hit the victim and caused his death. The 
defendant's contention does not raise concurrent causation under Tex. Penal Code 

6.04(a), because the defendant is not acknowledging that the defendant's actions in any 
way contributed to causing the result. The defendant is arguing that the result is attribut
able entirely to an alternative cause.  

Barnette makes clear that an alternative-cause contention merely negates one element 
of the state's case. Thus, a defendant has no right to an instruction on the defensive the
ory. Barnette, 709 S.W.2d at 652.  

It appeared to the Committee that a charge on alternative causation, under more recent 
case law, might be a prohibited comment on the evidence. Consequently, it does not rec
ommend such a charge.
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C1.8.6 Possible Concurring Cause 

What is-or what might a jury consider-a concurring cause requiring a jury charge 
on Tex. Penal Code 6.04(a)'s concurring causation rule? In Robbins v. State, 717 
S.W.2d 348 (Tex. Crim. App. 1986), in which the state's theory was that the defendant's 
intoxication caused the death of the victim, the court held that the defendant's "exhaus
tion" could not be a concurrent cause. "A concurrent cause is 'another cause' in addition 
to the actor's conduct, an 'agency in addition to the actor.' " Robbins, 717 S.W.2d at 351 
n.2 (citations omitted).  

In many jurisdictions, a preexisting-condition of the victim cannot affect the chain of 

causation between the defendant's act and a particular injury to the victim of a criminal 
assault. Yet one Texas court has indicated that such preexisting conditions of the victim 
triggered a right on the part of the defendant to a concurrent cause instruction. Laird v.  
State, No. 06-07-00171-CR, 2008 WL 2690073, at *3 n.4 (Tex. App.-Texarkana July 
8, 2008, no pet.) (not designated for publication).  

C1.8.7 Defendant's Conduct "Contributing to" Result 

In Robbins v. State, 717 S.W.2d 348 (Tex. Crim. App. 1986), an involuntary man
slaughter prosecution, the court of criminal appeals held that the trial court erred by tell
ing the jury in the abstract that the law required proof that the defendant's intoxication 
"caused or contributed to" the death of the victim. This would have been permissible 
under pre-1974 law. But under section 6.04(a), a showing that the defendant's conduct 
contributed to causing a required result is qualified by the concurrent causation provi
sion.  

Under section 6.04(a), Robbins held, it is no longer Texas law that the defendant's 
conduct causes a result if it merely contributes to the occurrence of that result. Now the 
law limits responsibility for a result to situations in which the evidence proves at least 
minimal "degree of contribution" to the occurrence of the result. Failing to make clear to 
the jury that the law requires a certain degree of contribution to the causing of the result 
permits conviction under a lesser standard than the law provides. Robbins, 717 S.W.2d at 
352.  

Robbins held as it did despite the court's conclusion that the facts raised no question 
regarding concurrent causation and no instruction on concurrent causation should have 
been given.  

Under Robbins, the Committee concluded, a trial court would err in simply instructing 
a jury that the defendant is "criminally responsible" for a result if "but for" the defen
dant's conduct, "operating either alone or concurrently with another cause," the result 
would not have occurred.
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Robbins, however, simply does not make sense. The only possible operative factors 
were the defendant's intoxication and his exhaustion. His exhaustion, the court con
cluded, could not be a concurrent cause. Had the jury been told about concurrent causa
tion, it should have found that inapplicable.  

The Committee recognized that the court of criminal appeals might regard Robbins as 
not reflecting current law or might read it differently than the Committee read it. Never
theless, the Committee concluded it needed to respect what appears to be the law under 
Robbins.  

C1.8.8 Committee's Approach 

The Committee had concern that Tex. Penal Code 6.04(a) may not provide a clear 
and principled approach to resolving causation issues posed by criminal prosecutions. It 
was particularly concerned that the statute appears to make no provision for sequential 
causation situations. If somehow the statute can be construed to embody comprehensive 
causation law for criminal cases, the Committee was not confident that this law could be 
formulated into a jury charge that jurors would both understand and be willing to apply.  

Where section 6.04(a) applies, Robbins v. State, 717 S.W.2d 348 (Tex. Crim. App.  
1986), suggests that it provides a vehicle for determining when a defendant's conduct 
has been shown to have made a sufficient "degree of contribution" to the occurrence of a 
required result to justify criminal liability. The Committee was not persuaded that the 
statute in fact does this. In any case, the Committee had considerable difficulty writing 
an actual jury instruction that would permit juries to make principled decisions on 
whether defendants' conduct contributed to the causing of injury or damage to a 
"degree" justifying criminal responsibility.  

Nevertheless, given the case law-and particularly Thompson v. State, 93 S.W.3d 16 
(Tex. Crim. App. 2001)-the Committee proceeded on the assumption that the only cau
sation law on which juries should be instructed is that contained in section 6.04(a).  

The Committee considered suggesting that, in situations requiring no explanation of 
concurrent causation possibly relieving the defendant of responsibility, the jury be told 
the defendant's conduct need not be the sole or only cause of the result. Rather the defen
dant is "criminally responsible" for a result if "but for" the defendant's conduct, "operat
ing either alone or concurrently with another cause," the result would not have occurred.  

Robbins, however, seems to bar such an approach.  

The Committee was persuaded that under the case law, section 6.04(a) concurrent 
causation law is the only qualification of a general rule that "but for" causation is suffi
cient for causation in criminal law. How concurrent causation law must or may be 
applied is considerably uncertain. Given this uncertainty, the Committee concluded that 
trial judges should avoid including concurrent causation instructions in jury charges if

25

C1.8



COMMENTARY ON CRIMINAL JURY CHARGES

there is no reason to believe it is applicable. The risk of confusing juries is simply too 
great.  

If the facts raise concurrent causation under section 6.04(a), a trial court must not only 
instruct on concurrent causation in the abstract but also apply it to the facts. Nugent v.  
State, 749 S.W.2d 595 (Tex. App.-Corpus Christi 1988, no pet.) (conviction for invol
untary manslaughter reversed for failure to apply concurrent causation to facts). The case 
law, however, is not specific regarding how abstract concurrent causation law is to be 
applied when it must be applied.  

The Committee suspects that trial judges are sometimes so confused by section 
6.04(a) that they give an abstract discussion on concurrent causation out of an abundance 
of caution. Unable to determine how specifically concurrent causation might apply to the 
facts of the cases, however, they do not seriously attempt to apply the abstract law to 
these facts.  

More rigorous efforts to apply concurrent causation law to the facts may lead to con
clusions that this law simply is inapplicable. Such a conclusion means that neither an 
abstract nor an applied version of that law should be included in the jury charge.  

C1.9 Jury Unanimity 

The Texas Constitution requires that jury verdicts in felony cases be unanimous, and 
statutory law requires unanimity in all criminal cases. Pizzo v. State, 235 S.W.3d 711, 
714 (Tex. Crim. App. 2007).  

Instructions to juries must, of course, direct juries to be unanimous when the law 
requires this. Recent developments in jury unanimity law have greatly increased the dif
ficulty of jury submission of many criminal cases. The decisions have not been clear 
regarding the differences, if any, among the requirements of federal constitutional law, 
Texas constitutional law, and Texas statutory law.  

C1.9.1 Unanimity Regarding Alternatives Submitted to Jury 

Many statutes defining crimes set out alternatives. The state frequently seeks convic
tion under alternative theories. Sometimes in these cases, but not always, jury unanimity 
requires that a given jury agree on which alternative the jury relies on in finding the
defendant guilty.  

When the state relies on different "incidents" or "acts" as constituting different com
missions of a single statutorily defined offense, unanimity is required. It has no signifi
cance that the state contends that these different commissions violated the statute 
because each of them would be proved by relying on different "theories" or alternative 
ways of committing the statutory offenses. Unanimity is required not by the state's reli
ance on different theories or ways of committing the charged crime but rather by its reli-
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ance on different acts or incidents.-Stuh1 er v. State, 218 S.W.3d 706, 716-17 (Tex. Crim.  
App. 2007) (explaining Ngo v. State, 175 S.W.3d 738, 745 (Tex. Crim. App. 2005), and 
Francis v. State, 36 S.W.3d.121 (Tex. Crim. App. 2000)).  

The major problem arises when the state relies on a single incident or act and argues 
that by this incident or act the defendant committed the crime under different and alter
native theories. In Stuhler, for example, the state relied, alternatively, on proof that the 
defendant committed indecency with a child by contact by causing the victim to suffer 
(1) serious bodily injury or (2) serious mental deficiency, impairment, or injury. The 
charged offense was created and defined by Tex. Penal Code 22.04(a), which permitted 
conviction under either theory.  

In these cases, "'[j]ury unanimity is required on the essential elements of the offense' 
but is 'generally not required on the alternate modes or means of commission." Pizzo v.  
State, 235 S.W.3d 711, 714 (Tex. Crim. App. 2007) (quoting Jefferson v. State, 189 
S.W.3d 305, 311 (Tex. Crime. App. 2006), quoting State v. Johnson, 243 Wis. 2d 365, 627 
N.W.2d 455, 459-60 (2001)).  

The question in cases such as Stuhler is the nature of the statutory alternatives. If caus
ing serious bodily injury to a child and causing serous mental deficiency, impairment, or 
injury to a child are different offenses, each with different "essential elements," juries 
must be unanimous about one or the other as the basis for the defendants' convictions. If 
those options are instead "alternate modes or means of commission" of a single statutory 
crime, they do not define different essential elements. In these situations, jurors who all 
agree the defendant is guilty need not agree on the alternative under which guilt is estab
lished.  

In a specific situation, then, the issue is whether statutory alternatives reflect different 
statutory offenses or rather different means of committing a single statutory offense.  

In Stuhler, the court of criminal appeals adopted, as a rule of thumb for interpreting 
this aspect of statutes, an analysis first suggested by Judge Cochran concurring in Jeffer
son. Under this analysis, the court looks to the grammatical structure of the statute. In a 
result-oriented offense such as injury to a child, the court will identify the main verb 
defining the conduct constituting the. offense. If this verb has multiple direct objects, 
those objects are likely to each define a separate offense on which a jury must be unani
mous.  

In contrast, if the alternatives are provided by "'adverbial phrases, introduced by the 
preposition "by,"' they are likely to describe a different manner and means of commit
ting a single offense; the alternatives "'are not the gravamen of the offense, nor elements 
on which the jury must be unanimous." Stuhler, 218 S.W.3d at 718 (quoting Jefferson, 
189 S.W.3d at 315-16 (Cochran, J., concurring, joined by Price and Johnson, J.J.)).  

In Stuhler itself, the court concluded that the alternatives were different offenses. Con
sequently, the jury charge had to make clear to the jury that it must be unanimous on 
whether it found the defendant had been proved to have caused serious bodily injury to
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the child victim or, rather, to have caused serous mental deficiency, impairment, or injury 
to that victim.  

Pizzo addressed indecency with a child as defined by several Penal Code provisions, 
which together defined the offense as touching of the anus, breast, or any part of the gen
itals of a child with intent to arouse or gratify the sexual desire of any person. The major
ity applied the Stuhier analysis as indicating that touching the breast of the victim and 
touching the genitals of the victim were different offenses. When a jury is given these as 
alternatives, the instructions must make clear that the jury must be unanimous on which 
alternative is relied on to convict.  

Three members of the court in Pizzo, including Judge Cochran, disagreed on the rea
soning by which the court should reach the result of the majority opinion. They found 
that proper application of the Stuhier analysis indicated that the alternatives were not 
separate offenses. Since the Stuhier analysis is only a rule of thumb, they reasoned, the 
results it suggested might be contradicted by other means. They found other indicators of 
legislative intent controlling and requiring that touching the breast of the victim and 
touching the genitals be treated as different offenses. Pizzo, 235 S.W.3d at 722 (Price, J., 
concurring).  

As a result of the case law, the Committee had difficulty predicting what the require
ment of unanimity would require regarding the particular offense. The six-to-three split 
in Pizzo makes clear the difficulty of the Committee's task. In addressing particular 
offenses, the Committee addressed as carefully as it could what the present case law sug
gests will be required.  

C1.9.2 Unanimity on Defensive Matters 

How, if at all, the requirement of unanimity applies to defensive matters is not entirely 
clear.  

The court of criminal appeals has held that a jury charge on sudden passion in a mur
der case must require the jury to be unanimous on a punishment phase finding adverse to 
the defendant, that is, on a finding that the defendant did not meet his burden of proving 
sudden passion. Sanchez v. State, 23 S.W.3d 30, 34 (Tex. Crim. App. 2000).  

Sanchez strongly suggests that the requirement of unanimity applies to both defenses 
and affirmative defenses. Cf Chapman v. State, No. 01-00-00110-CR, 2001 WL 754812, 
at *1-2 (Tex. App.-Houston [1st Dist.] July 5, 2001, pet. ref'd) (not designated for 
publication) (jury charge on involuntary intoxication was adequate because it required 
all jurors to vote that defendant had not established defense of involuntary intoxication).  

But if there are alternative grounds on which the jury can find against the defendant 
on a defense, jury unanimity apparently does not require the jury to be unanimous on the 
specific basis on which it finds against the defendant. Harrod v. State, 203 S.W.3d 622
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(Tex. App.-Dallas 2006, no pet.) (jury charge on self-defense need not require unanim
ity on which "element" of self-defense the state "negated").  

C1.9.3 Committee's Approach 

The Committee attempted to apply the approach of Stuher v. State, 218 S.W.3d 706 
(Tex. Crim. App. 2007), and Pizzo v. State, 235 S.W.3d 711 (Tex. Crim. App. 2007), in 
identifying when existing law requires a jury to be unanimous regarding alternatives pre
sented by the definition of the charged offense.  

Regarding defensive matters, the Committee concluded that under Sanchez v. State, 
23 S.W.3d 30 (Tex. Crim. App. 2000), and Harrod v. State, 203 S.W.3d 622 (Tex.  
App.-Dallas 2006, no pet.), the instructions must make clear that a jury's decision to 
reject a defense or affirmative defense must be unanimous. If the decision to reject the 
defense or affirmative defense can rest on any of several alternative grounds, however, 
unanimity is not required regarding the specific ground.  

In addition, of course, the Committee faced the troublesome matter of identifying lan
guage that would convey to juries the substance of the requirement of unanimity, once 
that substance had been determined. Rather than use the term unanimous and phrases 
derived from this, the Committee concluded that jurors were more likely to understand 
instructions put in terms of when all members of the jury must "agree." 

The Committee was also clear that the instructions should address the matter directly 
and, as explicitly as possible, explain to jurors on which matters they must all agree.  

C1.10 Venue 

Generally, venue requires only that the state prove that the charged offense was com
mitted in the county of prosecution. In exceptional cases, the state may invoke the statu
tory provisions that sometimes permit prosecution in one county of an offense 
committed in another county. When this occurs, the jury instructions on venue may be 
quite complicated. See Whitley v. State, 635 S.W.2d 791, 797 (Tex. App.-Tyler 1982, 
no pet.).  

Venue is not an element of the charged offense and need be proved only by a prepon
derance of the evidence. Tex. Code Crim. Proc. art. 13.17. Obviously, the instructions 
need not tell the jury that proof beyond a reasonable doubt is required. Villani v. State, 
116 S.W.3d 297, 308-09 (Tex. App.-Houston [14th Dist.] 2003, pet. ref'd) ("[The] pro
posed instructions [misstated the law because they] would have required the State to 
prove venue beyond a reasonable doubt, when the State is only required to prove venue 
by a preponderance of the evidence.").  

Practice, however, has been to simply phrase the instructions as requiring proof 
beyond a reasonable doubt of all the charging instrument's allegations, including the
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allegation that the offense was committed in the county specified. E.g., Melton v. State, 
158 S.W. 550, 552 (Tex. Crim. App. 1913) ("[The] charge [in a rape prosecution] 
expressly required the jury to believe beyond a reasonable doubt that the appellant had 
sexual intercourse with [the victim] in Eastland [C]ounty, Tex.... ").  

The Committee considered recommending a charge that distinguished venue from the 
elements of the charged offense and told the jury that venue need be proved only by a 
preponderance of the evidence. It concluded, however, that generally the state would not 
be significantly disadvantaged by having to prove venue by proof beyond a reasonable 
doubt. Explaining to juries the need to separate venue and treat it differently would, on 
the other hand, often add to the complexity of the instructions and the difficulty of 
jurors' comprehension of them.  

On balance, then, the Committee recommends the widespread practice of simply tell
ing juries that among the matters that must be proved beyond a reasonable doubt is the 
commission of the offense. In unusual cases in which more elaborate instructions on 
venue must be given, of course, those instructions might best be drafted to make clear 
that the burden of proof is only the lesser one.
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C2.1 Instruction 

JURY INSTRUCTIONS 

Members of the jury, 

The defendant, [name], is accused of [offense]. The defendant has pleaded "not 
guilty," and you have heard all of the evidence that will be produced on whether 
the defendant has been proved guilty.  

Both sides will soon present final arguments. Before they do so, I must now 
give you the instructions you must follow in deciding whether the defendant has 
been proved guilty or not.  

You will have a written copy of these instructions to take with you and to use 
during your deliberations.  

First I will tell you about some general principles of law that must govern your 
decision of the case. Then, I will tell you about the specific law applicable to this 
case. Finally, I will instruct you on the rules that must control your deliberations.  

GENERAL PRINCIPLES 

The [Indictment/Information] 

The [indictment/information] is not evidence of guilt. The [indictment/infor
mation] is only a document required to bring the case before you. The [indict
ment/information] cannot be considered in any way by the jury. Do not consider 
the fact that the defendant has been arrested, confined, or indicted or otherwise 
charged. You may not draw any inference of guilt from any of these circum
stances.  

Presumption of Innocence 

The defendant is presumed innocent of the charge. All persons are presumed to 
be innocent, and no person may be convicted of an offense unless each element 
of the offense is proved beyond a reasonable doubt. The law does not require a 
defendant to prove his innocence or produce any evidence at all. Unless the 
jurors are satisfied beyond a reasonable doubt of the defendant's guilt after care
ful and impartial consideration of all the evidence in the case, the presumption of 
innocence alone is sufficient to acquit the defendant.
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Burden of Proof 

The burden of proof throughout the trial is always on the state. The defendant 
does not have the burden to prove anything. The state must prove every element 
of the offense beyond a reasonable doubt to establish guilt for the offense. If the 
state proves every element of the offense beyond a reasonable doubt, then you 
must find the defendant guilty. If the state does not prove every element of the 
offense beyond a reasonable doubt, then you must find the defendant not guilty.  
If, after you have considered all the evidence and these instructions, you have a 
reasonable doubt about whether the defendant is guilty, you must find the defen
dant not guilty.  

Jury as Fact Finder 

As the jurors, you review the evidence and determine the facts and what they 
prove. You judge the believability of the witnesses and what weight to give their 
testimony.  

In judging the facts and the believability of the witnesses, you must apply the 
law provided in these instructions.  

Evidence 

The evidence consists of the testimony and exhibits admitted in the trial. You 
must consider only evidence to reach your decision. You must not consider, dis
cuss, or mention anything that is not evidence in the trial. You must not consider 
or mention any personal knowledge or information you may have about any fact 
or person connected with this case that is not evidence in the trial.  

Statements made by the lawyers are not evidence. The questions asked by the 
attorneys are, not evidence. Evidence consists of the testimony of the witnesses 
and materials admitted into evidence.  

Nothing the judge has said or done in this case should be considered by you as 
an opinion about the facts of this case or influence you to vote one way or the 
other.  

You should give terms their common meanings, unless you have been told in 
these instructions that the terms are given special meanings. In that case, of 
course, you should give those terms the meanings provided in the instructions.  

While you should consider only the evidence; you are permitted to draw rea
sonable inferences from the testimony and exhibits that are justified in the light 
of common experience. In other words, you may make deductions and reach con-
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clusions that reason and common sense lead you to draw from the facts that have 
been established by the evidence.  

You are to render a fair and impartial verdict based on the evidence admitted in 
the case under the law that is in these instructions. Do not allow your verdict to 
be determined by bias or prejudice.  

Admitted Exhibits 

You may, if you wish, examine exhibits. If you wish to examine an exhibit, the 
foreperson will inform the court and specifically identify the exhibit you wish to 
examine. Only exhibits that were admitted into evidence may be given to you for 
examination.  

Testimony 

Certain testimony will be read back to you by the court reporter if you request.  
To request that testimony be read back to you, you must follow these rules. The 
court will allow testimony to be read back to the jury only if the jury, in a writing 
signed by the foreperson, (1) states that it is requesting that testimony be read 
back, (2) states that it has a disagreement about a specific statement of a witness 
or a particular point in dispute, and (3) identifies the name of the witness who 
made the statement. The court will then have the court reporter read back only 
that part of the statement that is in disagreement.  

The Verdict 

The law requires that you render a verdict of either "guilty" or "not guilty." 
The verdict of "not guilty" simply means that the state's evidence does not prove 
the defendant guilty beyond a reasonable doubt.  

You may return a verdict only if all twelve of you agree on this verdict.  

When you reach a verdict, the foreperson should notify the court.  

[Include the following if the defendant did not testify and 
the defendant does not object.] 

Defendant's Right to Remain Silent 

The defendant has a constitutional right to remain silent. The defendant may 
testify on his own behalf. The defendant may also choose not to testify. The 
defendant's decision not to testify cannot be held against him, and it is not evi
dence of guilt. You must not speculate, guess, or even talk about what the defen-
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dant might have said if he had taken the witness stand or why he did not. The 
foreperson of the jury must immediately stop any juror from mentioning the 
defendant's decision not to testify.  

[Insert provisions specific to the case here.] 

RULES THAT CONTROL DELIBERATIONS 

You must follow these rules while you are deliberating and until you reach a 
verdict. After the closing arguments by the attorneys, you will go into the jury 
room.  

Your first task will be to pick your foreperson. The foreperson should conduct 
the deliberations in an orderly way. Each juror has one vote, including the fore
person. The foreperson must supervise the voting, vote with other members on 
the verdict, and sign the verdict sheet.  

While deliberating and until excused by the trial court, all jurors must follow 
these rules: 

1. You must not discuss this trial with any court officer; or the attorneys, 
or anyone not on the jury.  

2. You must not discuss this case unless all of you are present in the jury 
room. If anyone leaves the room, then you must stop your discussions about 
the case until all of you are present again.  

3. You must communicate with the judge only in writing, signed by the 
foreperson and given to the judge through the officer assigned to you.  

4. You must not conduct any independent investigations, research, or 
experiments.  

5. You must tell the judge if anyone attempts to contact you about the case 
before you reach your verdict.  

Your sole duty at this point is to determine whether the defendant has been 
proved guilty. You must restrict your deliberations to this matter.  

After you have arrived at your verdict, you are to use one of the forms attached 
to these instructions. You should have your foreperson sign his or her name to the 
particular form that conforms to your verdict.  

After the closing arguments by the attorneys, you will begin your deliberations 
to decide your verdict.
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VERDICT-NOT GUILTY 

We, the jury, find the defendant, [name], not guilty.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-GUILTY 

We, the jury, find the defendant, [name], guilty of [offense], as charged in the 
[indictment/information].  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Accurately Posing Issue for Jury. The Code of Criminal Procedure mandates that, 
in a jury trial on a plea of not guilty, the jury's verdict must be "guilty" or "not guilty." 
See Tex. Code Crim. Proc. art. 37.07, 1(b). This may misleadingly suggest that to 
return a verdict favorable to the accused, the jury must conclude that the defendant is 
actually not guilty. In fact, such a verdict requires only a finding that the defendant has 
not been proved guilty by the exceptionally high standard of proof beyond a reasonable 
doubt.  

Those portions of the instructions that define "proof beyond a reasonable doubt" are, 
of course, designed to convey this.  

The Committee concluded, however, that care should be taken, in addition, to phrase 
the instructions to avoid any suggestion that the jury must or even should address 
whether the defendant is actually not guilty.  

A number of decisions have found no reversible error in jury instructions referring to 
the jury's task as deciding the guilt or innocence of the defendant. Mason v. State, No.  
08-99-00149-CR, 2000 WL 965041 (Tex. App.-El Paso July 13, 2000, pet. ref'd) (not 
designated for publication); Flores v. State, 920 S.W.2d 347, 356-57 (Tex. App.-San
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Antonio 1996), pet. dism'd, improvidently granted, 940 S.W.2d 660 (Tex. Crim. App.  
1996); Barnes v. State, 855 S.W.2d 173, 175 (Tex. App.-Houston [14th Dist.] 1993, 
pet. ref'd).  

Nevertheless, the Committee concluded that insofar as possible the instructions 
should be phrased in terms that avoid any suggestion that the jury needs to address 
whether the defendant is actually not guilty. Thus the Committee chose in the second 
paragraph to say, "I must now give you the instructions you must follow in deciding 
whether the defendant has been proved guilty or not." This is suggested rather than, "I 
must now give you the instructions you must follow in deciding whether the defendant is 
guilty or not guilty." The same approach was followed throughout the instructions.  

Presumption of Innocence. The instruction implements the Code of Criminal Pro
cedure's provision for the presumption of innocence: 

All persons are presumed to be innocent and no person may be convicted of 
an offense unless each element of the offense is proved beyond a reasonable 
doubt. The fact that he has been arrested, confined, or indicted for, or other
wise charged with, the offense gives rise to no inference of guilt at his trial.  

Tex. Code Crim. Proc. art. 38.03.  

Charging Instrument Not Evidence. A trial court probably is not required to tell 
the jury that the charging instrument is not evidence. See Magness v. State, 244 S.W.2d 
810, 810 (Tex. Crim. App. 1952) ("Though the trial court might well have given the 
requested charge [that the information filed against him was no evidence of his guilt], we 
are unable to agree that his failure to do so was prejudicial to the rights of appellant.").  

Nevertheless, such an instruction has traditionally been given. E.g., Beal v. State, 520 

S.W.2d 907, 911 (Tex. Crim. App. 1975) ("[T]he jury was charged by the court that the 
indictment was not evidence and was not .to be 'considered as a fact or circumstance 
against the defendant."); Hall v..State, 150 S.W.2d 404, 407 (Tex. Crim. App. 1941) 
(trial court "told the jury-men that the indictment was not any evidence and should not 
be so considered by them").  

The Committee believes the instruction should continue to be included.  

Jurors as Judges of Facts. The role of the jurors is addressed in two provisions of 
the Code of Criminal Procedure: 

The jury, in all cases, is the exclusive judge of the facts proved, and of the 
weight to be given to the testimony, except where it is provided by law that 
proof of any particular fact is to be taken as either conclusive or presumptive 
proof of the existence of another fact, or where the law directs that a certain 
degree of weight is to be attached to a certain species of evidence.  

Tex. Code Crim. Proc. art. 38.04.
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Unless otherwise provided in this Code, the jury is the exclusive judge of the 
facts, but it is bound to receive the law from the court and be governed 
thereby.  

Tex. Code Crim. Proc. art. 36.13.  

Consistent with present practice, the essence of these statutory provisions is included 
in the proposed instruction.  

Evidence to be Provided. The jurors' right of access to evidence is addressed in 
two provisions of the Code of Criminal Procedure: 

There shall be furnished to the jury upon its request any exhibits admitted as 
evidence in the case.  

Tex. Code Crim. Proc. art. 36.25.  

In the trial of a criminal case in a court of record, if the jury disagree as to the 
statement of any witness they may, upon applying to the court, have read to 
them from the court reporter's notes that part of such witness testimony or the 
particular point in dispute, and no other ... .  

Tex. Code Crim. Proc. art. 36.28.  

The jury should be told of its right of such access.  

Defendant's Failure to Testify. The defendant's clear constitutional right not to 
testify is protected by a specific provision in the Code of Criminal Procedure: 

Any defendant in a criminal action shall be permitted to testify in his own 
behalf therein, but the failure of any defendant to so testify shall not be taken 
as a circumstance against him, nor shall the same be alluded to or commented 
on by counsel in the cause.  

Tex. Code Crim. Proc. art. 38.08.  

Texas cases are generally in accord with [Carter v. Kentucky, 450 U.S. 288, 
297 (1981)]. If a defendant properly requests or timely objects, he is entitled 
to a jury instruction that his failure to testify cannot be taken as a circum
stance against him. See, e.g., Wilkens v. State, 847 S.W.2d 547, 553 (Tex.  
Crim. App. 1992); Brown v. State, 617 S.W.2d 234, 238 (Tex. Crim. App.  
1981).  

Michaelwicz v. State, 186 S.W.3d 601, 623 (Tex. App.-Austin 2006, pet. ref'd).  

The court of criminal appeals has refused to hold that a trial judge errs if, over objec
tion of the defendant, the judge gives an instruction on the defendant's failure to testify.  
But the court has made clear that trial judges should not give the instruction in these situ
ations: "We . . . admonish trial judges to omit such instruction when requested by the 
defense to do so." Rogers v. State, 486 S.W.2d 786, 788 (Tex. Crim. App. 1972). Accord
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Hill v. State, 466 S.W.2d 791, 793-94 (Tex. Crim. App. 1971); Jackson v. State, No.  
03-96-00521-CR, 1997 WL 6311 (Tex. App.-Austin Jan. 9, 1997, pet. ref'd) (not des
ignated for publication).  

If the defendant does in fact testify, the court of criminal appeals has also held that the 
trial court properly refused to give an instruction that the defendant was not required to 
do so. Bircher v. State, 491 S.W.2d 443, 445 (Tex. Crim. App. 1973).  

Definition of Proof Beyond Reasonable Doubt. In Paulson v. State, 28 S.W.3d 
570 (Tex. Crim. App. 2000) (overruling Geesa v. State, 820 S.W.2d 154 (Tex. Crim.  
App. 1991)), the court of criminal appeals made clear that trial courts are not required to 
give instructions defining reasonable doubt. It added that "the better practice is to give 
no definition of reasonable doubt at all to the jury." Paulson, 28 S.W.3d at 573. But fur
ther, a trial court would not err in giving a definition if the state and the defense were to 
agree to give the definition set out in Geesa. Paulson, 28 S.W.3d at 573.  

A trial court did not abuse its discretion in instructing the jury, "It is not required that 
the prosecution prove guilt beyond all possible doubt; it is required that the prosecution's 
proof excludes all 'reasonable doubt' concerning the defendant's guilt." Woods v. State, 
152 S.W.3d 105, 114-15 (Tex. Crim. App. 2004) (noting that instruction did not contain 
definitional portions of Geesa charge). In an unreported opinion, however, the court of 
criminal appeals observed that it "continue[ed] to adhere to our position [in Paulson] 
that the better practice is to leave wholly to the jury the task of assigning meaning to the 
phrase 'beyond a reasonable doubt." Perkins v. State, No. 74,318, 2004 WL 3093239, at 
*2 (Tex. Crim. App.-June 30, 2004) (not designated for publication).  

At least one court has held that even giving a definition over the defendant's objection 
is not necessarily reversible error. Holland v. State, 249 S.W.3d 705, 707 (Tex. App.
Beaumont 2008, no pet.) (definition given in oral instructions between swearing of jury 
and defendant's plea to-indictment).  

The Committee concluded, as the court of criminal appeals has made clear, that trial 
courts should not make any effort, directly or otherwise, to define the concept of reason
able doubt.  

Explanation of "Not Guilty" Verdict. The instructions must convey to the jury 
that it is required to return a verdict favorable to the accused if it concludes the state has 
failed to prove the accused guilty by the uniquely high standard of proof beyond a rea
sonable doubt. This is the case even if the jurors believe on balance that the defendant 
committed the charged offense.  

There is some support for this in the case law. See Lindley v. State, 123 S.W. 1107, 
1108 (Tex. Crim. App. 1909).  

On the other hand, at least one case has held that such an instruction is not required if 
the instructions properly define the state's burden of proof. See McDonald v. State, 911 
S.W.2d 798, 805 (Tex. App.-San Antonio 1995, pet. dism'd).
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TRANSFERRED INTENT

C3.1 Statutory References 

The role of transferred intent in criminal liability is addressed in .Tex. Penal Code 
6.04(b).  

The definition of "bodily injury" is from Tex. Penal Code 1.07(a)(8).  

The definition of "serious bodily injury" is from Tex. Penal Code 1.07(a)(46).
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C3.2 General Comments 

What is often called "transferred intent" is provided for in. the final portion of Texas 
Penal Code section 6.04: 

(b) A person is nevertheless criminally responsible for causing a result if 
the only. difference between what actually occurred and what he 
desired, contemplated, or risked is that: 

(1) a different offense was committed; or 

(2) a different person or property was injured, harmed, or 
otherwise affected.  

Tex. Penal Code 6.04(b).  

The statute provides for considerably different rules of liability, depending on whether 
the state invokes section 6.04(b)(1) (different offense).or section 6.04(b)(2) (different 
person or property). Section 6.04(b)(2) transferred intent substitutes the "intent" to injure 
or affect one person or piece of property to another person or piece of property acciden
tally affected by the defendant's conduct. This rule is consistent with general criminal 
law. Section 6.04(b)(1), in contrast, appears to substitute the culpable mental state for 
one offense for that of another, accidentally committed, offense. This rule is unusual and 
perhaps unique in American criminal law.  

Transferred intent need not be pleaded in the charging instrument. In re K. WG, 953 
S.W.2d 483, 488 (Tex. App.-Texarkana 1997, pet. denied) ("There has never been a 
requirement to plead transferred intent in ordinary criminal cases."); Bagsby v. State, 721 
S.W.2d 567, 571 (Tex. App.-Fort Worth 1986, no pet.). Whether transferred intent 
should be included in jury instructions depends on whether the evidence supports guilt 
on that theory rather than on what the charging instrument includes.
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C3.3 Instruction-Transferred Intent-Different Offense 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of causing 
serious bodily injury to a child by an act. Specifically, the accusation is that the 
defendant [insert specific allegations, e.g., intentionally or knowingly caused 
serious bodily injury to [name], a child fourteen years old or younger, by striking 
[name] with his fist].  

Relevant Statutes 

A person commits an offense if he intentionally or knowingly by an act causes 
serious bodily injury to a child.  

To prove that the defendant is guilty of causing serious bodily injury to a child 
by an act, the state must prove, beyond a reasonable doubt, five elements. The 
elements are that

1. the defendant engaged in an act; and 

2. the defendant by this act caused bodily injury to another person; and 

3. the bodily injury caused to the other person was serious bodily injury; 
and 

4. the person was a child fourteen years old or younger; and 

5. the defendant acted either with intent to cause serious bodily injury to 
the child or with knowledge that his conduct would cause serious bodily injury 
to the child.  

A person commits the different offense of causing some bodily injury to a 
child by an act if he intentionally or knowingly by an act causes bodily injury to a 
child. This offense is a lesser included offense of the offense of which the state 
accuses the defendant.  

To prove that the defendant is guilty of the lesser included offense of causing 
any bodily injury to a child by an act, the state must prove, beyond a reasonable 
doubt, four elements. The elements are that

1. the defendant engaged in an act; and 

2. the defendant by this act caused bodily injury to another person; and 

3. the person was a child fourteen years old or younger; and
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4. the defendant acted either with intent to cause bodily injury to the child 
or with knowledge that his conduc would cause bodily injury to the child.  

Transferred Intent 

The state's accusation is that the defendant intentionally or knowingly caused 
serious bodily injury to [name].  

"Transferred intent" means a person is criminally responsible for causing a 
result if the only difference between what the person desired or contemplated and 
what actually occurred is that a different offense was committed.  

This means that a person is criminally responsible for causing serious bodily 
injury to a child although the person did not intend or contemplate that the bodily 
injury be "serious" as long as the person intended or had knowledge that his con
duct would cause any bodily injury to the child.  

Mistake of Fact 

The effect of transferred intent in this case may be affected by the defense of 
mistake of fact.  

It is a defense to prosecution that the defendant through mistake formed a rea
sonable belief about a matter of fact and the mistaken belief negated the kind of 
culpability required for commission of the offense.  

Here, if the defendant through mistake formed a reasonable belief that his con
duct would cause bodily injury, but not "serious" bodily injury, he is not guilty of 
the offense charged.  

If the defendant's mistake of fact negates the kind of culpability required for 
the commission of the offense charged, the defendant may nevertheless be con
victed of any lesser included offense of which he would be guilty if the facts had 
been as he believed.  

Here, if the defendant through mistake formed a reasonable belief that his con
duct would cause bodily injury but not "serious" bodily injury and as a result he 
is not guilty of the offense charged, he may be guilty of the lesser included 
offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of bodily 
injury to a child or serious bodily injury to a child.
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Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
the five elements of causing serious injury to a child. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], [insert 
specific allegations, e.g., struck [name] with his fist]; and 

2. the defendant by this act caused bodily injury to [name]; and 
3. the bodily injury caused by the defendant to [name] was serious bodily 

injury; and 

4. [name] was a child fourteen years old or younger; and 
5. the defendant acted either with the intent to cause serious bodily injury 

or with the knowledge that his conduct would cause serious bodily injury to 
[name].  

You may find the state has proved elements 1, 2, 3, 4, and 5 listed above. In 
this event, you must find the defendant "guilty" of the charged offense of causing 
serious bodily injury to a child.  

You may find the state has proved elements 1, 2, 3, and 4 listed above but that 
the state has not proved the defendant intended serious bodily injury to [name] or 
knew that serious bodily injury to [name] would occur. In this event, you must 
next determine whether the state has proved the defendant acted with intent to 
cause some bodily injury to [name] or knew that some bodily injury to [name]

47

C3.3



TRANSFERRED INTENT

would occur. If you find the state has not proved this, you must find the defendant 
"not guilty." 

If you find the state has proved the defendant acted with intent to cause some 
bodily injury to [name] or knew that some bodily injury to [name] would occur, 
you must proceed to the next step. This step requires you to determine whether, 
following the instructions on mistake, of fact in the following paragraphs, the 
state has proved only the culpable mental state required for the lesser included 
offense of causing any bodily injury to a child for the reason explained in these 
two paragraphs of these instructions.  

You must consider the evidence that the defendant acted under a mistake of 
fact-that he mistakenly believed his actions would cause only non-serious 
bodily injury. This may establish that the defendant is not guilty of the charged 
offense of causing serious bodily injury to a child but that the state may neverthe
less have proved the defendant guilty of the lesser-included offense of causing 
injury to a child.  

You must find the defendant "not guilty" of the charged offense of causing 
serious injury to a child but "guilty" of the lesser included offense of intentionally 
causing bodily injury to a child if you find the state has proved elements 1, 2, 3, 
and 4 listed above and you further find both that 

1. the state has proved only intent to cause non-serious bodily injury or 
knowledge that non-serious bodily injury would occur; and 

2. the state's evidence proves only intent to cause non-serious bodily 
injury or knowledge that non-serious bodily injury would occur because that 
evidence shows the defendant mistakenly but reasonably believed his actions 
would not cause serious bodily injury.  

You must find the defendant "guilty" of the charged offense of causing serious 
bodily injury to a child if

1. you find the state has proved elements 1, 2,3, and 4 listed above; and 

2. you find the state has proved the defendant acted with intent to cause 
any bodily injury to [name] or knew that some bodily injury to [name] would 
occur; and 

3. you do not find the state has proved only the culpable mental state 
required for the lesser included offense of causing any bodily injury to a child 
for the reason explained in these last two paragraphs of these instructions.  

* To repeat and summarize, you are to find the defendant "guilty" of the lesser 
included offense of causing injury to a child if you determine the state has 
proved, beyond a reasonable doubt, five elements. Those elements are that-
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1. the defendant, in [county] County, Texas, on or about [date], [insert 
specific allegations, e.g., struck [name] with his fist]; and 

2. the defendant by this act caused bodily injury to [name]; and 

3. the bodily injury caused by the defendant to [name] was serious bodily 
injury; and 

4. [name] was a child fourteen years old or younger; and 

5. the defendant acted with intent to cause non-serious bodily injury or 
knowledge that non-serious bodily injury would occur because the defendant 
mistakenly but reasonably believed his actions would not cause serious bodily 
injury.  

You must all agree on all five elements listed above for either the charged 
offense or the lesser included offense.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more elements listed above for the respective offense, you must find the defen
dant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, all elements 
listed above for the respective offense, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Texas Penal Code section 6.04(b)(1) creates an unusual and broad kind of "transferred 
intent": "A person is ... criminally responsible for causing a result if the only difference 
between what actually occurred and what he desired, contemplated, or risked is that.. . a 
different offense was committed .... " 

This provision continued and expanded the law that previously had been embodied in 
article 42 of the 1925 Penal Code: 

One intending to commit a felony and who in the act of preparing for or exe
cuting the same shall through mistake or accident do another act which, if 
voluntarily done, would be a felony, shall receive the punishment affixed to 
the felony actually committed.  

Vernon's Ann. P.C. art. 42 (1925).  

Penal Code section 6.04(b)(1) is consistent with felony murder under section 
19.02(b)(3) and perhaps provides something of a conceptual basis for felony murder.

49

.C3.3



TRANSFERRED INTENT

Felony murder, however, is fully provided for in section 19.02(b)(3), and there is no need 
for a felony murder instruction to incorporate or even refer to section 6.04(b)(1).  

When and how section 6.04(b)(1) applies-apart from murder-has troubled Texas 
courts. This is clear from the few appellate cases dealing with the provision.  

In Lewis v. State, 815 S.W.2d 560 (Tex. Crim. App. 1991), a prosecution for capital 
murder, the defendant claimed error "in abstractly instructing the jury over his objection 
regarding the theory of 'transferred intent' which appears at V.T.C.A., Penal Code 

6.04(b)(1)." The court did not reach whether this was prohibited by the definition of 
capital murder, because the lack of an application provision meant the jury was not 
authorized to convict using transferred intent. Lewis, 815 S.W.2d at 562. Apparently the 
state's theory was that the evidence showed Lewis intended to commit robbery, and the 
only difference between what he intended and what he caused was that murder rather 
than robbery was committed.  

The provision was relied on in Price v. State, No. 05-91-003447-CR, 1992 WL 
360170, at *9 (Tex. App.-Dallas Nov. 19, 1992), pet. ref'd, 861 S.W.2d 913 (Tex.  
Crim. App. 1993) (Clinton, J., joined by Baird and Overstreet, JJ., dissenting). In Price, 
the jury instruction is somewhat confusing but appeared to permit the jury to find the 
defendant Price guilty of criminal mischief if it found he intended to commit obstruction 
of a passageway and with the culpable mental state required for that offense damaged 
property. Three members of the court of criminal appeals argued that review should be 
granted to review the lower courts' application of transferred intent. Review, however, 
was denied.  

In Loredo v. State, 130 S.W.3d 275, 282-84 (Tex. App.-Houston [14th Dist.] 2004, 
pet. ref'd), the provision seems to have been applied to arson-setting a fire with intent 
to damage a building. The state's theory appears to have been that if it proved the defen
dant Loredo set a fire intending to burn a safe inside a building and accidentally burned 
the building, transferred intent rendered him guilty of arson. The Houston court of 
appeals agreed that transferred intent under section 6.04(b)(1) applied but that the trial 
court had erroneously instructed the jury under section 6.04(b)(2). The error was, how
ever, harmless.  

The statute was also relied on in Palafox v. State, 949 S.W.2d 48 (Tex. App.-Texar
kana 1997, no writ), in which the defendant Palafox was charged with possession of her
oin. The jury was apparently permitted by a section 6.04(b)(1) instruction to convict him 
of the charged offense if it found the state proved he possessed what he believed was 
cocaine. Palafox, 949 S.W.2d at 49 (jury was properly instructed and evidence supported 
conviction).  

The Committee concluded that without further clarification from the case law, there is 
sufficient uncertainty regarding the appropriate use of section 6.04(b)(1) that the Com
mittee could not attempt to develop and recommend an instruction for that use. Appar-
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ently, and despite Price, Loredo, and Palafox, the provision is seldom actually invoked 
in practice.  

One recent case, however, gives rise to issues the Committee concluded it should 
attempt to address.  

Thompson v. State, 236 S.W.3d 787 (Tex. Crim. App. 2007), held explicitly that trans
ferred intent under section 6.04(b)(1) applied in a prosecution for intentionally or know
ingly causing serious bodily injury to a child under Tex. Penal Code 22.04(a)(1). This 
first-degree felony offense generally requires intent or knowledge concerning serious 
bodily injury.  

Thompson held that under section 6.04(b)(1) the culpable mental state required for 
third-degree felony injury to a child (intent or knowledge concerning some bodily 
injury) transferred to-and was sufficient for-the first-degree felony of intentionally or 
knowingly causing serious bodily injury to a child.  

In Thompson, the jury instruction initially set out the charged offense as requiring that 
the defendant "intentionally or knowingly cause[] serious bodily injury to [the victim]." 
Thompson v. State, 183 S.W.3d 787, 788 (Tex. App.-Austin 2005), aff'd, 236 S.W.3d 
787. It then set out an abstract statement of section 6.04(b)(1). In the application portion 
it directed the jury to first consider whether the state proved guilt under a version of the 
charged crime requiring proof of intent to cause serious bodily injury or knowledge that 
serious bodily injury would result. The jury was told that if it did not find guilt proved 
under that provision to consider alternatively whether the state proved guilt under a ver
sion of the charged offense requiring only proof of intent to cause bodily injury to the 
named victim. See Thompson, 236 S.W.3d at 790.  

The court of criminal appeals at one point stated in Thompson, "The trial court cor
rectly submitted the law of transferred intent in the jury charge." Thompson, 236 S.W.3d 
at 800.  

Thompson also made clear that, at least as applied in that case, the impact of trans
ferred intent could be mitigated by proper application of the doctrine of mistake of fact.  

The above instruction suggests how a section 6.04(b)(1) transferred intent instruction 
might most effectively inform the jury of this law in the situation in which the case law 
makes clear it does apply. The reference in section 6.04(b) to matters "risked" seems 
designed to address application of transferred intent to situations in which recklessness is 
sufficient. The statement of the statute in the above instruction's transferred intent unit 
includes only those portions relevant when the charged offense-as is the case here
requires either intent or knowledge.  

The Committee is not satisfied with these instructions. Thus it does not affirmatively 
recommend their use. It offers them, however, as an effort to implement Thompson that 
might serve as the basis for further efforts to carry out the jury submission that Thomp
son held is sometimes required.
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C3.4 Instruction-Transferred Intent-Different Person or 
Property 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of assault.  
Specifically, the accusation is that the defendant [insert specific allegations, e.g., 
intentionally, knowingly, or recklessly caused bodily injury to [name] by striking 
[name] with a stick, slapping him with his hand, or kicking him with his foot.] 

Relevant Statutes 

A person commits an offense if the person intentionally, knowingly, or reck
lessly causes bodily injury to another.  

To prove that the defendant is guilty of assault, the state must prove, beyond a 
reasonable doubt, two elements. The elements are that 

1. the defendant caused bodily injury to another; and 

2. the defendant

a. intended to cause the bodily injury; or 

b. had knowledge that he would cause the bodily injury; or 

c. was reckless about whether he would cause the bodily injury.  

Transferred Intent 

The state's accusation is that the defendant intentionally, knowingly, or reck
lessly caused bodily injury to [name].  

A person is criminally responsible for causing a result if the only difference 
between what the person desired, contemplated, or risked and what actually 
occurred is that a different person was injured, harmed, or otherwise affected.  

Even if the defendant did not intend bodily injury to [name], did not know that 
bodily injury to [name] would occur, or did, not act with recklessness about 
whether bodily injury to [name] would occur, the defendant is criminally respon
sible for the injury to [name] if both

1. the defendant intended bodily injury to [name of third person], knew 
that bodily injury to [name of third person] would occur, or was reckless about 
whether that bodily injury would occur to [name of third person] ; and
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2. with that culpable mental state caused injury to [name].  

Therefore, the state may prove its accusation that the defendant intentionally, 
knowingly, or recklessly caused bodily injury to.[name] by proving the defendant 
both

1. caused bodily injury to [name]; and 

2. either 

a. intended to cause bodily injury to [name of third person] ; or 

b. believed that he would cause bodily injury to [name of third 
person]; or 

c. was reckless about whether he would cause bodily injury to 
[name of third person].  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of assault.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], caused 
bodily injury to [name] by [insert specific allegations, e.g., 

a. striking [name] with a stick; or 

b. slapping [name] with his hand; or 

c. kicking [name] with his foot]; and 

2. the defendant did this either

a. intending to cause the injury to [name], knowing that the injury 
to [name] would be caused, or with recklessness about whether 
the injury to [name] would be caused; or 

b. intending to cause an injury to [name of third person], knowing 
that an injury to [name of third person] would be caused, or with 
recklessness about whether an injury to [name of third person] 
would be caused.  

You must all agree on elements 1 and 2 listed above, but you do not have to 
agree on the method of causing bodily injury listed in elements la.,.lb., and 1c.  
above. Further, you need not all agree on whether the state has proved element 2 
by means of element 2a. or 2b. above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Texas Penal Code section 6.04(b)(2) generally applies when the state's theory is that 
the charged offense is the same statutory offense for which the accused actually had the 
required culpable mental state except that the person or property harmed or affected was 
different than what was anticipated by the accused.  

Because of the difficulty of formulating an instruction in purely abstract terms, the 
above instruction uses simple assault as a vehicle for an instruction.in which the state
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produces evidence showing the defendant accidentally injured the victim while attempt
ing to assault someone else.  

This instruction assumes the state's evidence supports guilt with or without section 
6.04(b)(2) transferred intent. The application of law to facts unit, then, presents these as 
alternatives.
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PARTY LIABILITY

C4.1 Statutory References 

The law of parties is defined in Tex. Penal Code 7.01.  

Traditional aiding and abetting liability is defined in Tex. Penal Code 7.02(a)(2).  

Coconspiracy liability is outlined in Tex. Penal Code 7.02(b).  

Certain defenses are excluded under the law of party liability; these are detailed in 
Tex. Penal Code 7.03.
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C4.2 Party Liability Generally 

Criminal liability for the conduct of another is addressed in Tex. Penal Code 7.01
.03. Traditional aiding and abetting liability, the subject of this chapter, is defined in 
Penal Code section 7.02(a)(2). A series of court of criminal appeals cases enforced a rule 
that "the State may not support a jury verdict of guilty upon the theory that an accused 
was criminally responsible for an offense committed by the conduct of another person 
unless the court's charge specifically and adequately authorizes the jury to convict the 
accused upon that theory." Applying this rule, the court held that an instruction must 
contain at least "an application paragraph authorizing a conviction under conditions 
specified by other paragraphs of the jury charge to which the application paragraph nec
essarily and unambiguously refers." Plata v. State, 926 S.W.2d 300, 304 (Tex. Crim.  
App. 1996), overruled on other grounds by Malik v. State, 953 S.W.2d 234, 239 (Tex.  
Crim. App. 1997). Under this approach, and when the defendant had not objected in the 
trial court, an application paragraph was sufficient when it told jurors to convict

if you believe from the evidence beyond a reasonable doubt that in Jefferson 
County, Texas, on or about March 25, 1991, the defendant Brice Christopher 
Chatman, either acting alone or as a party, as that term has been defined, 
intentionally or knowingly caused the death of an individual, namely: Lester 
Guillory, Jr., by shooting him with a deadly weapon, namely: a firearm....  

Chatman v. State, 846 S.W.2d 329, 330 (Tex. Crim. App. 1993); accord Ransom v. State, 
920 S.W.2d 288, 303 (Tex. Crim. App. 1994).  

Another line of cases, however, held that a defendant is entitled on proper request or 
objection in the trial court to-in Plata's terms-"an application paragraph specifying 
all of the conditions to be met before a conviction under such theory is authorized" 
(Plata, 926 S.W.2d at 304). Johnson v. State, 739 S.W.2d 299 (Tex. Crim. App. 1987) 
(plurality opinion); accord Scott v. State, 768 S.W.2d 308, 309-10 (Tex. Crim. App.  
1989).  

Johnson and Scott require that on request the trial court specify in the application 
paragraph that the state must prove all the following: 

1. The specified elements of the guilt of the primary actor; 

2. That the defendant solicited, encouraged, directed, aided, or attempted to aid 
the primary actor's commission of the offense; and 

3. That the defendant did this "with intent to promote or assist the commission 
of the offense" by the primary actor.  

Several Texas courts have refused to find error in the rejection of defendants' requests 
for more specific or elaborate instructions on parties. E.g., Roberts v. State, 319 S.W.3d 
37, 51-52 (Tex. App.-San Antonio 2010, pet. ref'd) (rejecting contention that instruc
tions should have required proof defendant "acted with the intent to promote or assist in
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the commission [of what] she knew to be a criminal offense"); Guevara v. State, 297 
S.W.3d 350, 365-67 (Tex. App.-San Antonio 2009, pet. ref'd) (rejecting contentions 
that instructions should have provided that, "in addition to the illegal conduct of the pri
mary actor, it must be shown that the accused harbored the specific intent to promote or 
assist the commission of the offense" and "[t]he accused must know that he was assisting 
in the offense's commission"); Cunningham v. State, 848 S.W.2d 898, 906 (Tex. App.
Corpus Christi 1993, pet. ref'd) (rejecting contention that "the charge should have stated 
the manner and means or specific acts by which appellant was guilty as an accomplice").  

Instructions similar to those suggested in this chapter were approved in Taylor v. State, 
148 S.W.3d 592, 594-96 (Tex. App.-Fort Worth 2004, pet. ref'd), and Guevara, 297 
S.W.3d at 365-67. These instructions are also consistent with the discussion of party lia
bility in Ex parte Thompson, 179 S.W.3d 549 (Tex. Crim. App. 2005).  

Element 2 of the application of law to facts unit requires that the primary actor and the 
defendant have the same mental state. This does not address the possibility that a defen
dant prosecuted as a party might be guilty of a more or less serious offense than the pri
mary actor. The court of criminal appeals has not addressed this issue in the context of 
appropriate jury instructions. However, the court has discussed the extent to which the 
liability of a party is actually derivative of that of the primary actor in a habeas corpus 
action that rejected the defendant's claim of actual innocence of capital murder, based on 
the conviction of the primary actor for only felony murder. In Ex parte Thompson, appli
cant Thompson was convicted of capital murder and sentenced to death based on the 
fatal shooting of Rahim by the applicant's codefendant, Butler, during the aggravated 
robbery of a convenience store in Houston. The court of criminal appeals affirmed the 
conviction and sentence, finding that the jury in this case was properly

instructed that it could find applicant guilty of capital murder in any of three 
different ways: as the actual triggerman, as a party to Sammy Butler's shoot
ing of Mr. Rahim under Section 7.02(a)(2); or as a co-conspirator to the 
aggravated robbery under Section 7.02(b). Under the first two theories, the 
jury was required to find that applicant himself intended the death of Mr.  
Rahim; under the third theory the jury was required to find that applicant 
should have anticipated Mr. Rahim's death as a consequence of his and But
ler's agreement to commit aggravated robbery and Mr. Rahim's death 
occurred in furtherance of that crime.  

Ex parte Thompson, 179 S.W.3d at 552. The court rejected the applicant's claim that his 
conviction must be reversed because Butler was acquitted of capital murder and con
victed in a later trial only of felony murder, because there was ample evidence at Thomp
son's trial that both he and Butler intended to commit capital murder. There was some 
language in Thompson supporting the proposition that the accomplice can be convicted 
of capital murder even if the perpetrator did not intend such a murder. In her concur
rence, Presiding Judge Keller made clear that she would require that the government
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prove at Thompson's trial that Butler and Thompson both intended to kill or knowingly 
killed the victim. We have drafted the instructions to require both.
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C4.3 Instruction-Party Liability 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of [insert 
specific allegations, e.g., murder; the following example is for a Texas Penal 
Code section 19.02(b)(1) charge]. Specifically, the accusation is that [name of 
primary actor] intentionally or knowingly caused the death of [name of victim] 
by shooting him with a firearm, and the defendant is criminally responsible for 
this offense because the defendant solicited, encouraged, directed, aided, or 
attempted to aid [name ofprimary actor] in committing it.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense; 
the following example is for a Texas Penal Code section 19.02(b)(1) charge.] 

A person commits an offense if the person intentionally or knowingly causes 
the death of an individual.  

To prove that the primary actor is guilty of murder, the state must prove, 
beyond a reasonable doubt, two elements. The elements are that

1. the primary actor caused the death of an individual; and 

2. the primary actor did this intentionally or knowingly.  

Responsibility for Conduct of Another as Party 

A person who does not by his own conduct commit an offense may nonethe
less be criminally responsible for the conduct of another person.  

A person is criminally responsible for an offense committed by the conduct of 
another if, acting with intent to promote or assist the commission of the offense, 
he solicits, encourages, directs, aids, or attempts to aid the other person to com
mit the offense.  

To prove that the defendant is guilty of an offense committed by the conduct of 
another, the state must prove, beyond a reasonable doubt, three elements. The 
elements are that

1. the other person committed the offense; and
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2. the defendant [include one or more of the following as applicable: 

solicited, encouraged, directed, aided, or attempted to aid] the other person to 
commit the offense; and 

3. the defendant acted with the intent to promote or assist in the commis
sion of the offense by the other person.  

A defendant acts with intent to promote or assist in the commission of an 
offense when it is his conscious objective or desire to promote or assist in the 
commission of the offense.  

A defendant's mere presence alone will not make him responsible for an 
offense. A defendant's mere knowledge of a crime or failure to disclose a crime 
also is not sufficient.  

[Include the following if raised by the facts.] 

A defendant is guilty of an offense committed by another under the law set out 
here even if that other person has been acquitted, has not been prosecuted or con
victed, has been convicted of a different offense or of a different type or class of 
offense, or is immune from prosecution.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of murder.  

Definitions 

The primary actor acts intentionally as required by this offense if it is his con
scious objective or desire to cause the result of death.  

The primary actor acts knowingly as required by this offense if he is aware that 
his conduct is reasonably certain to cause the result of death.  

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense; 

the following example is for a Texas Penal Code section 19.02(b)(1) charge.] 

You must determine whether the state has proved, beyond a reasonable doubt, 
that the defendant is guilty of murder as a party because he is criminally responsi
ble for the commission of a crime committed by the conduct of another person.  
This is the case if the state has proved, beyond a reasonable doubt, four elements.  
The elements are that
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1. in [county] County, Texas, on or about [date], [name ofprimary actor] 

caused the death of an individual, [name of victim], by shooting [name of vic
tim] with a firearm; and 

2. [name ofprimary actor] did this intentionally or knowingly; and 

3. the defendant [include one or more of the following as applicable: 

solicited, encouraged, directed, aided, or attempted to aid] [name of primary 
actor] to commit the offense of murder; and 

4. the defendant acted with the intent to promote or assist the commission 
of the offense of murder by [name ofprimary actor].  

You must all agree on elements 1, 2, 3, and 4 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

The above instruction is based on an indictment for a murder charged under Texas 
Penal Code section 19.02(b)(1). The court will need to modify the instruction depending 
on what the accusation charges.  

This instruction is appropriate when the evidence supports liability only as a party 
under Penal Code section 7.02(a)(2). The instruction at section C4.4 below is for use 
when the evidence supports liability as the primary actor or as a party under Penal Code 
section 7.02(a)(2). The instruction at section C4.5 is for use when the evidence supports 
liability only as a coconspirator under Penal Code section 7.02(b). Finally, the instruc
tion at section C4.6 is for use when the evidence supports liability as either the primary 
actor, a party under Penal Code section 7.02(a)(2), or a coconspirator under Penal Code 
section 7.02(b). The instruction selected should be based on the evidence presented.  

The instructions may permit conviction as a party rather than, or as an alternative to, 
conviction as the primary actor, even if the charging instrument makes no reference to 
liability as a party. Marable v. State, 85 S.W.3d 287, 287-88 (Tex. Crim. App. 2002); 
accord, e.g., Sorto v. State, 173 S.W.3d 469, 476 (Tex. Crim. App. 2005) ("[I]t is well
settled that the law of parties need not be pled in the indictment.").
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In 1999, Judge Womack stated, "I am doubtful of the rule that the law of parties is 
available without any allegation in the indictment of conduct that would make one a 
party." Planter v. State, 9 S.W.3d 156, 162 (Tex. Crim. App. 1999) (Womack, J., dissent
ing). Subsequently, in Marable, 85 S.W.3d at 295-300, Judge Womack reiterated this 
position and was joined in his dissent by Judges Meyers and Johnson. They believe that 
an indictment must generally allege "that the defendant is criminally responsible for the 
conduct of another person who is named." Marable, 85 S.W.3d at 299.  

If the defendant properly objects, it might be error for a trial judge to fail to inform the 
jury which specific modes of conduct enumerated in Penal Code section 7.02(a)(2) 
(soliciting, encouraging, directing, aiding, or attempting to aid) form the basis for the 
conviction. Ransom v. State, 920 S.W.2d 288, 303 (Tex. Crim. App. 1994); Johnson v.  
State, 739 S.W.2d 299, 305 n.4 (Tex. Crim. App. 1987).  

General practice is to name the person who, under the state's theory, is the primary 
actor. However, the court of criminal appeals has suggested this is not always necessary.  
Wooley v. State, 273 S.W.3d 260, 263 (Tex. Crim. App. 2008) (citing with approval 
Wooley v. State, 223 S.W.3d 732, 735 n.2 (Tex. App.-Houston [14th Dist.] 2007)) (dis
agreeing with 43 George E. Dix & Robert O. Dawson, Texas Practice. Criminal Prac
tice and Procedure 36.20 n.6 (2d ed. 2001)).

66

C4.3



PARTY LIABILITY

C4.4 Instruction-Primary Actor and Party Liability 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of [insert 
specific allegations, e.g., murder; the following example is for a Texas Penal 
Code section 19.02(b)(1) charge]. Specifically, the accusation is that the defen
dant is guilty of murder under two alternative theories.  

Primary Actor Liability 

First, the state contends that the defendant, by his own conduct as a primary 
actor, committed murder. Specifically, the state contends that the defendant inten
tionally or knowingly caused the death of [name of victim], by himself shooting 
[name of victim] with a firearm.  

Party Liability 

Second, the state contends that [name ofprimary actor] intentionally or know
ingly caused the death of [name of victim] by shooting him with a firearm, and 
the defendant is criminally responsible for this offense as a party because the 
defendant solicited, encouraged, directed, aided, or attempted to aid [name ofpri
mary actor] in committing it.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense; 
the following example is for a Texas Penal Code section 19.02(b)(1) charge.] 

Liability as Primary Actor 

A person commits an offense if the person intentionally or knowingly causes 
the death of an individual.  

To prove that the defendant is guilty of murder, the state must prove, beyond a 
reasonable doubt, two elements. The elements are that

1. the defendant caused the death of an individual; and 

2. the defendant did this intentionally or knowingly.  

The defendant acts intentionally as required by this offense if it is his con
scious objective or desire to cause the result of death.
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The defendant acts knowingly as required by this offense if he is aware that his 
conduct is reasonably certain to cause the result of death.  

Responsibility for Conduct of Another as Party 

A person who does not by his own conduct commit an offense may nonethe
less be criminally responsible for the conduct of another person.  

A person is criminally responsible for an offense committed by the conduct of 
another if, acting with intent to promote or assist the commission of the offense, 
he solicits, encourages, directs, aids, or attempts to aid the other person to com
mit the offense.  

To prove that the defendant is guilty of an offense committed by the conduct of 
another, the state must prove, beyond a reasonable doubt, three elements. The 
elements are that 

1. the other person committed the offense; and 

2. the defendant [include one or more of the following as applicable: 
solicited, encouraged, directed, aided, or attempted to aid] the other person to 
commit the offense; and 

3. the defendant acted with the intent to promote or assist in the commis
sion of the offense by the other person.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of murder.  

Definitions 

A defendant acts with intent to promote or assist in the commission of an 
offense when it is his conscious objective or desire to promote or assist in the 
commission of the offense.  

A defendant's mere presence alone will not make him responsible for an 
offense. A defendant's mere knowledge of a crime or failure to disclose a crime 
is not sufficient.  

[Include the following if raised by the facts.] 

A defendant is guilty of an offense committed by another under the law set out 
here even if that other person has been acquitted, has not been prosecuted or con
victed, has been convicted of a different offense or of a different type or class of 
offense, or is immune from prosecution.
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Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense; 

the following example is for a Texas Penal Code section 19.02(b)(1) charge.] 

You must determine whether the state has proved, beyond a reasonable doubt, 
that the defendant is guilty of murder, either as the primary actor or as a party.  

Liability as Primary Actor 

You must determine whether the state has proved the defendant committed the 
crime by his own conduct. To prove this, the state must prove, beyond a reason
able doubt, two elements. The elements are that

1. in [county] County, Texas, on or about [date], the defendant caused the 
death of an individual, [name of victim], by shooting [name of victim] with a 
firearm; and 

2. the defendant did this intentionally or knowingly.  

If you all agree the state has proved, beyond a reasonable doubt, both elements 
1 and 2 listed above, you must find the defendant "guilty." 

Liability as Party 

If any of you fail to agree the state has proved, beyond a reasonable doubt, 
both elements 1 and 2 listed above, you must next decide whether the state has 
proved, beyond a reasonable doubt, that the defendant is guilty because he is 
criminally responsible for the commission of a crime committed by the conduct 
of another person. This is the case if the state has proved, beyond a reasonable 
doubt, four elements. The elements are that

1. in [county] County, Texas, on or about [date], [name ofprimary actor] 

caused the death of an individual, [name of victim], by shooting [name of vic
tim] with a firearm; and 

2. [name ofprimary actor] did this intentionally or knowingly; and 

3. the defendant [include one or more of the following as applicable: 

solicited, encouraged, directed, aided, or attempted to aid] [name of primary 
actor] to commit the offense of murder; and 

4. the defendant acted with the intent to promote or assist the commission 
of the offense of murder by [name ofprimary actor].  

If you all agree the state has failed to prove, beyond a reasonable doubt, either 
elements 1 and 2 above establishing the defendant's guilt as primary actor, or ele-
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ments 1 through 4 listed above establishing the defendant's guilt as a party, then 
you must find the defendant "not guilty." 

If all of you who did not find the-defendant guilty as the primary actor agree 
that the state has proved, beyond a reasonable doubt, each of the four elements 
listed above, you must find the defendant "guilty." 

You need not be unanimous about the theory underlying either your "guilty" or 
"not guilty" verdict. If you all agree the defendant is guilty either as-the primary 
actor (because the state has proved elements 1 and 2 of primary actor liability 
beyond a reasonable doubt) or as a party (because the state has proved elements 1 
through 4 of party liability beyond a reasonable doubt), then you must find the 
defendant "guilty." If you all agree the state has either failed to prove elements 1 
and 2 of primary actor liability or elements 1 through 4 of party liability, you 
must find the defendant "not guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

The above instruction is based on an indictment for a murder charged under Texas 
Penal Code section 19.02(b)(1). The court will need to modify the instruction depending 
on what the accusation charges.  

This instruction is appropriate when the evidence supports liability as either the pri
mary actor or as a party under Penal Code section 7.02(a)(2). The instruction at section 
C4.3 above is for use when the evidence supports liability only as a party under Penal 
Code section 7.02(a)(2). The instruction at section C4.5 below is for use when the evi
dence supports liability only as a coconspirator under Penal Code section 7.02(b).  
Finally, the instruction at section C4.6 is for use when the evidence supports liability as 
either the primary actor, a party under Penal Code section 7.02(a)(2), or a coconspirator 
under Penal Code section 7.02(b). The instruction selected should be based on the evi
dence presented.  

The instructions may permit conviction as a party rather than, or as an alternative to, 
conviction as the primary actor, even if the charging instrument makes no reference to 
liability as a party. Marable v. State, 85 S.W.3d 287, 287-88 (Tex. Crim. App. 2002); 
accord, e.g., Sorto v. State, 173 S.W.3d 469, 476 (Tex. Crim. App. 2005) ("[I]t is well
settled that the law of parties need not be pled in the indictment.").  

In 1999, Judge Womack stated, "I am doubtful of the rule that the law of parties is 
available without any allegation in the indictment of conduct that would make one a 
party." Planter v. State, 9 S.W.3d 156, 162 (Tex. Crim. App. 1999) (Womack, J., dissent-
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ing). Subsequently, in Marable, 85 S.W.3d at 295-300, Judge Womack reiterated this 
position and was joined in his dissent by Judges Meyers and Johnson. They believe that 
an indictment must generally allege "that the defendant is criminally responsible for the 
conduct of another person who is named." Marable, 85 S.W.3d at 299.  

If the defendant properly objects, it might be error for a trial judge to fail to inform the 
jury which specific modes of conduct enumerated in Penal Code section 7.02(a)(2) 
(soliciting, encouraging, directing, aiding, or attempting to aid) form the basis for the 
conviction. Ransom v. State, 920 S.W.2d 288, 303 (Tex. Crim. App. 1994); Johnson v.  
State, 739 S.W.2d 299, 305 n.4 (Tex. Crim. App. 1987).  

General practice is to name the person who, under the state's theory, is the primary 
actor. But the court of criminal appeals has suggested this is not always necessary.  
Wooley v. State, 273 S.W.3d 260, 263 (Tex. Crim. App. 2008) (citing with approval 
Wooley v. State, 223 S.W.3d 732, 735 n.2 (Tex. App.-Houston [14th.Dist.] 2007)) (dis
agreeing with 43 George E. Dix & Robert O. Dawson, Texas Practice: Criminal Prac
tice and Procedure 36.20 n.6 (2d ed. 2001)).  

Under current case law, in which a jury is permitted to convict on either commission 
of the offense as a primary actor or as a party, the instructions need not require unanimity 
on the theory. Randall v. State, 232 S.W.3d 285, 294 (Tex. App.-Beaumont 2007, pet.  
ref'd) (rejecting argument that "the jury must unanimously agree upon whether Randall 
acted alone, as a party, or as a co-conspirator"); Hanson v. State, 55 S.W.3d 681 (Tex.  
App.-Austin 2001, pet. ref'd) (where supported by evidence, defendant may be con
victed on jury instruction charging under alternative theories that defendant was liable as 
party under section 7.02(a)(2) and as coconspirator under section 7.02(b); jury unanimity 
not required on theory of party liability); Washington v. State, No. 14-98-00211-CR, 
2000 WL 145088, at *1 (Tex. App.-Houston [14th Dist.] Feb. 10, 2000, no pet.) (not 
designated for publication) (no error in state's argument that jury did not have to be 
unanimous about which of two defendants was primary actor and which was party to 
offense); Mills v. State, 717 S.W.2d 409, 414 (Tex. App.-Texarkana 1986, no pet.).
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C4.5 Instruction-Coconspirator Liability 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of [insert 
specific allegations, e.g., murder; the following example is for a Texas Penal 
Code section 19.02(b)(1) murder charge based on conspiracy to commit robbery 
under Penal Code section 29.02]. Specifically, the accusation is that [name of 
coconspirator] intentionally or knowingly caused the death of [name of victim] 
by shooting him with a firearm, and the defendant is criminally responsible for 
this offense because the defendant conspired with [name of coconspirator] to 
commit the felony of robbery and [name of coconspirator] caused the death of 
[name of victim] in an attempt to carry out this conspiracy.  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 
the death of an individual.  

To prove that a person is guilty of murder, the state must prove, beyond a rea
sonable doubt, two elements. The elements are that 

1. the person caused the death of an individual; and 

2. the person did this intentionally or knowingly.  

A person acts intentionally as required by this offense if it is his conscious 
objective or desire to cause the result of death.  

A person acts knowingly as required by this offense if he is aware that his con
duct is reasonably certain to cause the result of death.  

Responsibility for Felony Committed by Coconspirator 

The defendant may be responsible for a murder committed by someone else, 
even though the defendant himself did not knowingly or intentionally cause the .  
death of an individual, because the defendant joined an unlawful conspiracy. At 
least one member of the unlawful conspiracy must have intentionally or know
ingly caused the death of an individual before the defendant can be responsible 
for murder.  

A member of a conspiracy to commit one felony offense is guilty of another 
felony offense committed by one of his coconspirators when that other felony
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offense was committed in furtherance of the original unlawful conspiracy and 
was one that should have been anticipated as a result of the unlawful conspiracy.  
Under those circumstances, all coconspirators are guilty of the felony offense 
actually committed by one member of the conspiracy, though the rest of them had 
no intent to commit it.  

Murder and robbery are felony offenses.  

To prove that the defendant is guilty of a felony offense committed by one of 
his coconspirators, the state must prove, beyond a reasonable doubt, four ele
ments. The elements are that

1. the defendant conspired with others to commit a felony offense; and 

2. in the attempt to carry out that conspiracy, one coconspirator commit
ted another felony offense; and 

3. that other felony offense was committed in furtherance of the unlawful 
purpose of the conspiracy; and 

4. that other felony offense was one that should have been anticipated as a 
result of the carrying out of the conspiracy.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of murder.  

Definitions 

Conspiring with Others to Commit a Felony Offense 

A defendant conspires with others to commit a felony offense if

1. the defendant intends that a felony offense be committed; 

2. the defendant agrees with one or more persons that one or more of them 
engage in conduct that would constitute the felony offense; and 

3. one or more of them performs an overt act in pursuance of the agree
ment.  

Intent That a Felony Offense Be Committed 

A person intends that a felony offense be committed when it is his conscious 
objective or desire that the felony offense be committed.
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The Felony Offense of Robbery Occurs If

1. a person intentionally, knowingly, or recklessly causes bodily injury to 
another or he intentionally or knowingly threatens or places another in fear of 
imminent bodily injury or death; 

2. during the course of committing a theft; 

3. and with the intent to obtain or maintain control of the property stolen.  

[Additional definitions may be helpful on request, such as "course of 

committing theft" (Texas Penal Code section 29.01); "theft" (Texas Penal 

Code section 31.03(a)); and the culpable mental states (Texas Penal Code 

section 6.03).] 

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense; 

the following example is for a Texas Penal Code section 19.02(b)(1) charge 

based on conspiracy to commit robbery under Texas Penal Code 

section 29.02.] 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that 

1. in [county] County, Texas, on or about [date], the defendant joined a 
conspiracy to commit robbery; and 

2. in an attempt. to carry out this conspiracy, [name of coconspirator] 

intentionally or knowingly caused the death of an individual, [name of victim], 
by shooting [name of victim] with a firearm; and 

3. the murder was committed by [name of coconspirator] in furtherance 
of the unlawful conspiracy to rob [name of victim]; and 

4. the murder should have been anticipated as a result of this conspiracy.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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COMMENT 

The above instruction is to be used when the evidence does not tend to show that the 
defendant is the primary actor and there is no evidence of party liability under Texas 
Penal Code section 7.02(a)(2). It is for use in the rare situation in which the defendant 
can be liable for the offense only as a coconspirator under Penal Code section 7.02(b).  

The instruction at section C4.3 above is appropriate when the evidence supports lia
bility only as a party under Penal Code section 7.02(a)(2). The instruction at section C4.4 
is for use when the evidence supports liability as the primary actor or as a party under 
Penal Code section 7.02(a)(2). Finally, the instruction at section C4.6 below is for use 
when the evidence supports liability as either the primary actor, a party under Penal 
Code section 7.02(a)(2), or a coconspirator under Penal Code section 7.02(b). The 
instruction selected should be based on the evidence presented.  

Conspiracy liability is defined in Penal Code section 7.02(b). This instruction is based 
on an indictment for a murder charged under Penal Code section 19.02(b)(1), in which 
the conspiracy is one to commit robbery, in violation of Penal Code section 29.02. The 
court will need to modify the instruction depending on what the accusation charges for 
the substantive offense and what the object of the conspiracy was. If the defendant is also 
charged as the direct perpetrator or as a party, the instruction at section C4.6 below 
should be used instead.  

Similar instructions regarding coconspirator liability were approved in Ex part 
Thompson, 179 S.W.3d 549 (Tex. Crim. App. 2005). The court of criminal appeals has 
held that a defendant in a capital murder case may be convicted solely on the conspiracy 
theory contained in the jury charge. Fuller v. State, 827 S.W.2d 919, 932-33 (Tex. Crim.  
App. 1992). See also Valle v. State, 109 S.W.3d 500, 503-04 (Tex. Crim. App. 2003) ("A 
defendant can be convicted of capital murder solely on a conspiracy theory under Texas 
Penal Code section 7.02(b) without having the intent or actual anticipation that a human 
life would be taken that is required for an affirmative answer to the anti-parties issue.").  

The holding in Mayfield v. State, 716 S.W.2d 509, 515 (Tex. Crim. App. 1986), that a 
defendant was entitled to an "independent impulse" instruction in a conspiracy liability 
case when raised by the evidence is no longer viable. Solomon v. State, 49 S.W.3d 356, 
368 (Tex. Crim. App. 2001).  

The Committee could find no court of criminal appeals case discussing the issue of 
the effect, if any, that an alleged withdrawal from a conspiracy has on a case brought 
under a section 7.02(b) theory of liability. One court has held that a capital murder defen
dant convicted solely on a conspiracy theory is not entitled to a jury charge on the renun
ciation defense, because "Penal Code section 15.04(b) only applies to an offense of 
criminal conspiracy under section 15.02." Love v. State, 199 S.W.3d 447, 457 (Tex.  
App.-Houston [1st Dist.] 2006, pet. ref'd) (trial court did not err in denying Love's 
requested jury charge based on his alleged communication to his fellow restaurant 
employees before the robbery that they should "be careful because his friend might try to
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commit robbery at the restaurant"). One Committee member believes that some form of 
withdrawal instruction must apply in an appropriate situation, though perhaps it would 
have common-law, not statutory, roots.
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C4.6 Instruction-Primary Actor, Party, or Coconspirator 
Liability 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of [insert 
specific allegations, e.g., murder; the following example is for a Texas Penal 
Code section 19.02(b)(1) charge]. Specifically, the accusation is that the defen
dant is guilty of murder under three alternative theories.  

Primary Actor Liability 

First, the state contends that the defendant, by his own conduct as a primary 
actor, committed murder. Specifically, the state contends that the defendant inten
tionally or knowingly caused the death of [name of victim], by himself shooting 
[name of victim] with a firearm.  

Party Liability 

Second, the state contends that [name ofprimary actor] intentionally or know
ingly caused the death of [name of victim] by shooting him with a firearm, and 
the defendant is criminally responsible for this offense as a party because the 
defendant solicited, encouraged, directed, aided, or attempted to aid [name ofpri
mary actor] in committing it.  

Coconspirator Liability 

Third, the state contends that [name of coconspirator] intentionally or know
ingly caused the death of [name of victim] by shooting him with a firearm, and 
the defendant is criminally responsible for this offense because the defendant 
conspired with [name of coconspirator] to commit a felony and [name of cocon
spirator] caused the death of [name of victim] in an attempt to carry out this con
spiracy.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense; 
the following example is for a Texas Penal Code section 19.02(b)(1) charge, 

where the murder was committed in furtherance of a conspiracy 

to commit robbery.]

77

C4.6



PARTY LIABILITY

Liability as Primary Actor 

A person commits an offense if the person intentionally or knowingly causes 
the death of an individual.  

To prove that the defendant is guilty of murder, the state must prove, beyond a 
reasonable doubt, two elements. The elements are that

1. the defendant caused the death of an individual; and 

2. the defendant did this intentionally or knowingly.  

The defendant acts intentionally as required by this offense if it is his con
scious objective or desire to cause the result of death.  

The defendant acts knowingly as required by this offense if he is aware that his 
conduct is reasonably certain to cause the result of death.  

Responsibility for Conduct of Another as Party 

A person who does not by his own conduct commit an offense may nonethe
less be criminally responsible for the conduct of another person.  

A person is criminally responsible for an offense committed by the conduct of 
another if, acting with intent to promote or assist the commission of the offense, 
he solicits, encourages, directs, aids, or attempts to aid the other person to com
mit the offense.  

To prove that the defendant is guilty of an offense committed by the conduct of 
another, the state must prove, beyond a reasonable doubt, three elements. The 
elements are that 

1. the other person committed the offense; and 

2. the defendant [include one or more of the following as applicable: 

solicited, encouraged, directed, aided, or attempted to aid] the other person to 
commit the offense; and 

3. the defendant acted with the intent to promote or assist in the commis
sion of the offense by the other person.  

A defendant acts with intent to promote or assist in the commission of an 
offense when it is his conscious objective or desire to promote or assist in the 
commission of the offense.  

A defendant's mere presence alone will not make him responsible for an 
offense. A defendant's mere knowledge of a crime or failure to disclose a crime 
is not sufficient.
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[Include the following if raised by the facts.] 

A defendant is guilty of an offense committed by another under the law set out 
here even if that other person has been acquitted, has not been prosecuted or con
victed, has been convicted of a different offense or of a different type or class of 
offense, or is immune from prosecution.  

Responsibility for Felony Committed by Coconspirator 

The defendant may be responsible for a murder committed by someone else, 
even though the defendant himself did not knowingly or intentionally cause the 
death of an individual, because the defendant joined an unlawful conspiracy. At 
least one member of the unlawful conspiracy must have intentionally or know
ingly caused the death of an individual before the defendant can be responsible 
for murder.  

A member of a conspiracy to commit one felony offense is guilty of another 
felony offense committed by one of his coconspirators when that other felony 
offense was committed in furtherance of the original unlawful conspiracy and 
was one that should have been anticipated as a result of the unlawful conspiracy.  
Under those circumstances, all coconspirators are guilty of the felony offense 
actually committed by one member of the conspiracy, though the rest of them had 
no intent to commit it.  

Murder and robbery are felony offenses.  

To prove that the defendant is guilty of a felony offense committed by one of 
his coconspirators, the state must prove, beyond a reasonable doubt, four ele
ments. The elements are that

1. the defendant conspired with others to commit a felony offense; and 

2. in the attempt to carry out that conspiracy, one coconspirator commit
ted another felony offense; and 

3. that other felony offense was committed in furtherance of the unlawful 
purpose of the conspiracy; and 

4. that other felony offense was one that should have been anticipated as a 
result of the carrying out of the conspiracy.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of murder.
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Definitions 

Conspiring with Others to Commit a Felony Offense 

A defendant conspires with others to commit a felony offense if

1. the defendant intends that a felony offense be committed; 

2. the defendant agrees with one or more persons that one or more of them 
engage in conduct that would constitute the felony offense; and 

3. one or more of them performs an overt act in pursuance of the agree
ment.  

Intent That a Felony Offense Be Committed 

A person intends that a felony offense be committed when it is his conscious 
objective or desire that the felony offense be committed.  

The Felony Offense of Robbery Occurs If

1. a person intentionally, knowingly, or recklessly causes bodily injury to 
another or he intentionally or knowingly threatens or places another in fear of 
imminent bodily injury or death; 

2. during the course of committing a theft; 

3. and with the intent to obtain or maintain control of the property stolen.  

[Additional definitions may be helpful on request, such as "course of 
committing theft" (Texas Penal Code section 29.01); "theft" (Texas Penal 
Code section 31.03(a)); and the culpable mental states (Texas Penal Code 

section 6.03).] 

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense; 
the following example is for a Texas Penal Code section 19.02(b)(1) charge.] 

You must determine whether the state has proved, beyond a reasonable doubt, 
that the defendant is guilty of murder, either as the primary actor, as a party, or as 
a coconspirator.
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Liability as Primary Actor 

You must determine whether the state has proved the defendant committed the 
crime by his own conduct. To prove this, the state must prove, beyond a reason
able doubt, two elements. The elements are that

1. in [county] County, Texas, on or about [date], the defendant caused the 
death of an individual, [name of victim], by shooting [name of victim] with a 
firearm; and 

2. the defendant did this intentionally or knowingly.  

If you all agree the state has proved, beyond a reasonable doubt, both elements 
1 and 2 listed above, you must find the defendant "guilty." 

Liability as Party 

If any of you fail to agree the state has proved, beyond a reasonable doubt, 
both elements 1 and 2 listed above, you must next decide whether the state has 
proved, beyond a reasonable doubt, that the defendant is guilty because he is 
criminally responsible for the commission of a crime committed by the conduct 
of another person. This is the case if the state has proved, beyond a reasonable 
doubt, four elements. The elements are that

1. in [county] County, Texas, on or about [date], [name ofprimary actor] 
caused the death of an individual, [name of victim], by shooting [name of vic
tim] with a firearm; and 

2. [name ofprimary actor] did this intentionally or knowingly; and 

3. the defendant [include one or more of the following as applicable: 
solicited, encouraged, directed, aided, or attempted to aid] [name of primary 
actor] to commit the offense of murder; and 

4. the defendant acted with the intent to promote or assist the commission 
of the offense of murder by [name ofprimary actor].  

If all of you who did not find the defendant guilty as the primary actor agree 
that the state has proved, beyond a reasonable doubt, each of the four elements 
listed above, you must find the defendant "guilty." 

Liability as Coconspirator 

If any of you fail to agree the state has proved, beyond a reasonable doubt, 
either elements 1 and 2 of primary liability or elements 1 through 4 of party lia
bility listed above, you must next decide whether the state has proved, beyond a 
reasonable doubt, that the defendant is guilty because he is criminally responsible
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for the conduct of a coconspirator. This is the case if the state has proved, beyond 
a reasonable doubt, four elements. The elements are that

1. in [county] County, Texas, on or about [date], the defendant joined a 
conspiracy to commit robbery; and 

2. in an attempt to carry out this conspiracy, [name of coconspirator] 
intentionally or knowingly caused the death of an individual, [name of victim], 
by shooting [name of victim] with a firearm; and 

3. the murder was committed by [name of coconspirator] in furtherance 
of the unlawful conspiracy to rob [name of victim]; and 

4. the murder should have been anticipated as a result of this conspiracy.  

If all of you who did not find the defendant guilty as the primary actor or as a 
party agree that the state has proved, beyond a reasonable doubt, each of the four 
elements of coconspiracy liability listed above, you must find the defendant 
"guilty." 

If you all agree the state has failed to prove, beyond a reasonable doubt, either 
elements 1 and 2 listed above establishing the defendant's guilt as the primary 
actor, or elements 1 through 4 listed above establishing the defendant's guilt as a 
party, or elements 1 through 4 listed above establishing the defendant's guilt as a 
coconspirator, then you must find the defendant "not guilty." 

You need not be unanimous about the theory underlying either your "guilty" or 
"not guilty" verdict. If you all agree the defendant is guilty either as the primary 
actor (because the state has proved elements 1 and 2 of primary actor liability 
beyond a reasonable doubt), or as a party (because the state has proved elements 
1 through 4 of party liability beyond a reasonable doubt), or as a coconspirator 
(because the state has proved elements 1 through 4 of coconspirator liability 
beyond a reasonable doubt), then you must find the defendant "guilty." If you all 
agree the state has either failed to prove one elements 1 and 2 of primary actor 
liability or elements 1 through 4 of party liability or elements 1 through 4 of 
coconspirator liability, you must find the defendant "not guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

The above instruction is based on an indictment for a murder charged under Texas 
Penal Code section 19.02(b)(1) that occurred in furtherance of a conspiracy to commit
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robbery as defined under Penal Code section 29.02. The court will need to modify the 
instruction depending on what the accusation charges.  

This instruction is appropriate when the evidence supports liability as either the pri
mary actor or as a party under Penal Code section 7.02(a)(2) or as a coconspirator under 
Penal Code section 7.02(b). The instruction at section C4.3 above is for use when the 
evidence supports liability only as a party under Penal Code section 7.02(a)(2). The 
instruction at section C4.4 is for use when the evidence supports liability as the primary 
actor or as a party under Penal Code section 7.02(a)(2). Finally, the instruction at section 
C4.5 is for use when the evidence supports liability only as a coconspirator under Penal 
Code section 7.02(b). The instruction selected should be based on the evidence pre
sented.  

The instructions may permit conviction as a party rather than, or as an alternative to, 
conviction as the primary actor, even if the charging instrument makes no reference to 
liability as a party. Marable v. State, 85 S.W.3d 287, 287-88 (Tex. Crim. App. 2002); 
accord, e.g., Sorto v. State, 173 S.W.3d 469, 476 (Tex. Crim. App. 2005) ("[I]t is well
settled that the law of parties need not be pled in the indictment.").  

In 1999, Judge Womack stated, "I am doubtful of the rule that the law of parties is 
available without any allegation in the indictment of conduct that would make one a 
party." Planter v. State, 9 S.W.3d 156, 162 (Tex. Crim. App. 1999) (Womack, J., dissent
ing). Subsequently, in Marable, 85 S.W.3d at 295-300, Judge Womack reiterated this 
position and was joined in his dissent by Judges Meyers and Johnson. They believe that 
an indictment must generally allege "that the defendant is criminally responsible for the 
conduct of another person who is named." Marable, 85 S.W.3d at 299.  

If the defendant properly objects, it might be error for a trial judge to fail to inform the 
jury which specific modes of conduct enumerated in Penal Code section 7.02(a)(2) 
(soliciting, encouraging, directing, aiding, or attempting to aid) form the basis for the 
conviction. Ransom v. State, 920 S.W.2d 288, 303 (Tex. Crim. App. 1994); Johnson v.  
State, 739 S.W.2d 299, 305 n.4 (Tex. Crim. App. 1987).  

General practice is to name the person who, under the state's theory, is the primary 
actor. But the court of criminal appeals has suggested this is not always necessary.  
Wooley v. State, 273 S.W.3d 260, 263 (Tex. Crim. App. 2008) (citing with approval 
Wooley v. State, 223 S.W.3d 732, 735 n.2 (Tex. App.-Houston [14th Dist.] 2007)) (dis
agreeing with 43 George E. Dix & Robert O. Dawson, Texas Practice: Criminal Prac
tice and Procedure 36.20 n.6 (2d ed. 2001)).  

Under current case law, in which a jury is permitted to convict on either commission 
of the offense as a primary actor or as a party, the instructions need not require unanimity 
on the theory. Randall v. State, 232 S.W.3d 285, 294 (Tex. App.-Beaumont 2007, pet.  
ref'd) (rejecting argument that "the jury must unanimously agree upon whether Randall 
acted alone, as a party, or as a co-conspirator"); Hanson v. State, 55 S.W.3d 681 (Tex.  
App.-Austin 2001, pet. ref'd) (where supported by evidence, defendant may be con-
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victed on jury instruction charging under alternative theories that defendant was liable as 
party under section 7.02(a)(2) and as coconspirator under section 7.02(b), jury unanimity 
not required on theory of party liability); Washington v. State, No. 14-98-00211-CR, 
2000 WL 145088, at *1 (Tex. App.-Houston [14th Dist.] Feb. 10, 2000, no pet.) (not 
designated for publication) (no error in state's argument that jury did not have to be 
unanimous about which of two defendants was primary actor and which was party to 
offense); Mills v. State, 717 S.W.2d 409, 414 (Tex. App.-Texarkana 1986, no pet.).  

Similar instructions regarding coconspirator liability were approved in Ex part 
Thompson, 179 S.W.3d 549 (Tex. Crim. App. 2005). The court of criminal appeals has 
held that a defendant in a capital murder case may be convicted solely on the conspiracy 
theory contained in the jury charge. Fuller v. State, 827 S.W.2d 919, 932-33 (Tex. Crim.  
App. 1992). See also Valle v. State, 109 S.W.3d 500, 503-04 (Tex. Crim. App. 2003) ("A 
defendant can be convicted of capital murder solely on a conspiracy theory under Texas 
Penal Code section 7.02(b) without having the intent or actual anticipation that a human 
life would be taken that is required for an affirmative answer to the anti-parties issue.").  

The holding in Mayfield v. State, 716 S.W.2d 509, 515 (Tex. Crim. App. 1986), that a 
defendant was entitled to an "independent impulse" instruction in a conspiracy liability 
case when raised by the evidence is no longer viable. Solomon v. State, 49 S.W.2d 356, 
368 (Tex. Crim. App. 2001).  

The Committee could find no court of criminal appeals case discussing the issue of 
the effect, if any, that an alleged withdrawal from a conspiracy has on a case brought 
under a section 7.02(b) theory of liability. One court has held that a capital murder defen
dant convicted solely on a conspiracy theory is not entitled to a jury charge on the renun
ciation defense, because "Penal Code section 15.04(b) only applies to an offense of 
criminal conspiracy under section 15.02." Love v. State, 199 S.W.3d 447, 457 (Tex.  
App.-Houston [1st Dist.] 2006, pet. ref'd) (trial court did not err in denying Love's 
requested jury charge based on his alleged communication to his fellow restaurant 
employees before the robbery that they should "be careful because his friend might try to 
commit robbery at the restaurant"). One Committee member believes that some form of 
withdrawal instruction must apply in an appropriate situation, though perhaps it would 
have common-law, not statutory, roots.
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HOMICIDE

C5.1 Statutory References 

Murder is prohibited by and defined in Tex. Penal Code 19.02.  

The definition of "bodily injury" is from Tex. Penal Code 1.07(a)(8).  

The definition of "serious bodily injury" is from Tex. Penal Code 1.07(a)(46).  

The definition of "sudden passion" is based on Tex. Penal Code 19.02(a)(2).  

The definition of "adequate cause" is based on Tex. Penal Code 19.02(a)(1).  

The role of sudden passion in criminal liability for murder is addressed in Tex. Penal 
Code 19.02(d).  

Manslaughter is prohibited by and defined in Tex. Penal Code 19.04.  

Criminally negligent homicide is prohibited by Tex. Penal Code 19.05.  

The definition of "causing the death of an individual by criminal negligence" is based 
on Tex. Penal Code 6.03(d).
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C5.2 Instruction-Murder-Knowingly or Intentionally 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of murder.  
Specifically, the accusation is that the defendant [insert specific allegations, e.g., 
intentionally or knowingly caused the death of [name] by shooting [name] with a 
gun].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 
the death of an individual.  

To prove that the defendant is guilty of murder, the state must prove, beyond a 
reasonable doubt, two elements. The elements are that 

1. the defendant caused the death of an individual; and 

2. the defendant did this intentionally or knowingly.  

[Include the following if an instruction on causation is appropriate 
but no issue of concurrent causation is raised by the facts.] 

A person causes the death of another if, but for the person's conduct, the death 
of the other would not have occurred.  

[Include the following if the facts raise an issue 
concerning concurrent causation.] 

A person causes the death of another if, but for the person's conduct operating 
either alone or concurrently with another cause, the death of the other would not 
have occurred, unless the concurrent cause was clearly sufficient to produce the 
result and the conduct of the person was clearly insufficient.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of murder.
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Definitions 

Intentionally Causing the Death of an Individual 

A person intentionally causes the death of an individual if the person has the 
conscious objective or desire to cause that death.  

Knowingly Causing the Death of an Individual 

A person knowingly causes the death of an indiviual if the person is aware 
that his conduct is reasonably certain to cause that death.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], caused the 
death of [name] [insert specific allegations, e.g., by shooting [name] with a 
gun]; and 

2. the defendant did this either intentionally or knowingly.  

[Include the following if the jury was instructed in the 

relevant statutes unit on concurrent causation.] 

The state has the burden of proving that the defendant caused the death of 
[name]. To prove that the defendant caused the death of [name], the state must 
show, beyond a reasonable doubt, one of the following: 

1. [Concurrent cause] did not contribute to causing the death of [name]; 
or 

2. [Concurrent cause] was clearly insufficient, by itself, to cause the death 
of [name]; or 

3. The conduct of the defendant was clearly sufficient to cause the death 
of [name] regardless of [concurrent cause].  

[Continue with the following.] 

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty."
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If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Several court of criminal appeals decisions suggest that a defendant acts with the cul
pable mental state required for this kind of murder if, with "a conscious disregard for 
life," the defendant intentionally engages in high-risk activity such as initiating a gun
fight with police officers. Blansett v. State, 556 S.W.2d 322, 325-26 (Tex. Crim. App.  
1977) (relying on People v. Gilbert, 408 P.2d 365, 373 (Cal. 1965), rev'd on other 
grounds, 388 U.S. 263 (1967)); Dowden v. State, 758 S.W.2d 264 (Tex. Crim. App.  
1988) (reaffirming Blansett).  

Blansett and Dowden were sufficiency-of-the-evidence cases. Apparently no effort 
has been made to incorporate what might be their "holding" into jury instructions per
mitting conviction for intentional murder on a theory of intentionally engaging in activ
ity involving a high risk to human life. The Committee was not certain about the-current 
significance of these decisions but concluded that they should not be incorporated into 
jury instructions on intentional murder.
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C5.3 Instruction-Murder-Intent to Cause Serious Bodily 
Injury 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of murder.  
Specifically, the accusation is that the defendant, with intent to cause serious 
bodily injury, committed an act clearly dangerous to human life [insert specific 
allegations, e.g., by stabbing [name] in the neck with a knife,] which caused the 
death of [name].  

Relevant Statutes 

A person commits an offense if the person intends to cause serious bodily 
injury and commits an act clearly dangerous to human life that causes the death 
of an individual.  

To prove that the defendant is guilty of murder, the state must prove, beyond a 
reasonable doubt, three elements. The elements are that

1. the defendant committed an act clearly dangerous to human life; and 

2. this act caused the death of an individual; and 

3. the defendant had the intent to cause serious bodily injury.  

[Include the following if an instruction on causation is appropriate 
but no issue of concurrent causation is raised by the facts.] 

A person causes the death of another if, but for the person's conduct, the death 
of the other would not have occurred.  

[Include the following if the facts raise an issue 

concerning concurrent causation.] 

A person causes the death of another if, but for the person's conduct operating 
either alone or concurrently with another cause, the death of the other would not 
have occurred, unless the concurrent cause was clearly sufficient to produce the 
result and the conduct of the person was clearly insufficient.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of murder.
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Definitions 

Intent to Cause Serious Bodily Injury 

A person intends to cause serious bodily injury to another if it is the person's 
conscious objective or desire to cause the serious bodily injury to another.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], committed 
an act clearly dangerous to human life [insert specific allegations, e.g., by 
stabbing [name] in the neck with a knife]; and 

2. the defendant's act caused the death of [name]; and 

3. the defendant intended to cause serious bodily injury.  

[Include the following if the jury was instructed in the 
relevant statutes unit on concurrent causation.] 

The state has the burden of proving that the defendant caused the death of 
[name]. To prove that the defendant caused the death of [name], the state must 
show, beyond a reasonable doubt, one of the following: 

1. [Concurrent cause] did not contribute to causing the death of [name]; 
or 

2. [Concurrent cause] was clearly insufficient, by itself, to cause the death 
of [name]; or 

3. The conduct of the defendant was clearly sufficient to cause the death 
of [name] regardless of [concurrent cause].

92

G C5.3



HOMICIDE

[Continue with the following.] 

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C5.4 Instruction-Murder (Felony Murder) 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of murder.  
Specifically, the accusation is that the defendant [insert specific allegations, e.g., 
committed the offense of injury to a child by intentionally, knowingly, or reck
lessly causing bodily injury by hitting the child victim with a blunt object, and in 
the course of and in furtherance of the commission of this offense committed an 
act clearly dangerous to human life, hitting the child victim with the blunt object, 
that caused the death of the child].  

Relevant Statutes 

A person commits an offense if the person commits or attempts to commit a 
felony, other than manslaughter, and in the course of and in furtherance of the 
commission or attempt, or in immediate flight from the commission or attempt, 
he commits or attempts to commit an act clearly dangerous to human life that 
causes the death of an individual.  

[Insert statutes based on specific felony allegations, e.g., A person commits 
the offense of felony injury to a child if he intentionally, knowingly, or recklessly, 
by an act, causes bodily injury to a child fourteen years old or younger.] 

To prove that the defendant is guilty of murder, the state must prove, beyond a 
reasonable doubt, three elements. The elements are that 

1. the defendant committed or attempted to commit a felony, other than 
manslaughter; and 

2. in the course of and in furtherance of the commission or attempt, or in 
immediate flight from the commission or attempt of that felony, the defendant 
committed or attempted to commit an act clearly dangerous to human life; and 

3. the act clearly dangerous to human life caused the death of an individ
ual.  

[Insert specific felony alleged in the indictment, e.g., Injury to a child is a fel
ony other than manslaughter.] 

[Include the following if an instruction on causation is appropriate 
but no issue of concurrent-causation is raised by the facts.]
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A person causes the death of another if, but for the person's conduct, the death 
of the other would not have occurred.  

[Include the following if the facts raise an issue 
concerning concurrent causation.] 

A person causes the death of another if, but for the person's conduct operating 
either alone or concurrently with another cause, the death of the other would not 
have occurred, unless the concurrent cause was clearly sufficient to produce the 
result and the conduct of the person was clearly insufficient.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of murder.  

Definitions 

[Insert elements of relevant statutes based on 
specific felony allegations in the indictment.] 

Felony Injury to a Child 

The felony of "injury to a child" has four elements: 

1. The defendant engaged in an act; 

2. The defendant by this act caused bodily injury to another person; 

3. The person injured was a child fourteen years old or younger; and 

4. The defendant intentionally, knowingly, or recklessly caused bodily 
injury to the child.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.
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Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Attempt to Commit a Felony 

A person attempts to commit a felony when, with specific intent to commit the 
felony, he does an act amounting to more than mere preparation that tends but 
fails to effect the commission of the felony intended.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], committed 
or attempted to commit [insert specific felony, e.g., injury to a child by inten
tionally, knowingly, or recklessly causing bodily injury] [insert specific allega
tions, e.g., by hitting [name], a child fourteen years old or younger, with a 
blunt object]; and 

2. in the course of and in furtherance of the commission or attempt, or in 
immediate flight from the commission or attempt of [insert specific felony, 
e.g., injury to a child], the defendant committed or attempted to commit an act 
clearly dangerous to human life [insert specific act, e.g., by hitting [name] with 
a blunt object]; and 

3. the act clearly dangerous to human life caused the death of [name].  

You are instructed that [insert specific felony alleged in the indictment, e.g., 

injury to a child is a felony other than manslaughter].  

[Include the following if the jury was instructed in the 

relevant statutes unit on concurrent causation.]
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The state has the burden of proving that the defendant caused the death of 
[name]. To prove that the defendant caused the death of [name], the state must 
show, beyond a reasonable doubt, one of the following: 

1. [Concurrent cause] did not contribute to causing the death of [name]; 
or 

2. [Concurrent cause] was clearly insufficient, by itself, to cause the death 
of [name]; or 

3. The conduct of the defendant was clearly sufficient to cause the death 
of [name] regardless of [concurrent cause].  

[Continue with the following.] 

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[Include the following if applicable.] 

This case alleges that the defendant committed or attempted to commit multi
ple felonies. You need not be unanimous about which of the named felonies con
stitutes the felony referred to in elements 1 and 2 listed above, as long as every 
juror finds that the state has proved, beyond a reasonable doubt, that the defen
dant committed "a felony." 

[See chapter 2 for verdict instruction.] 

COMMENT 

The court of criminal appeals has determined that the underlying felony for a felony 
murder conviction and the act that constitutes "an act clearly dangerous to human life" 
under Texas Penal Code section 19.02(b)(3) can be the same act. Johnson v. State, 4 
S.W.3d 254, 258 (Tex. Crim. App. 1994) (defendant's felony murder conviction was 
properly predicated on offense of injury to a child, in violation of Penal Code section 
22.04, even though defendant's acts of hitting child victim with deadly weapon, which 
formed offense of injury to a child, were same acts relied on by state to prove defen-
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dant's commission of "an act clearly dangerous to human life" under felony murder pro
vision). The court in Johnson expressly disavowed "our overly broad statement in 
Garrett that in order to support a conviction under the felony murder provision, '[t]here 
must be a showing of felonious criminal conduct other than the assault causing the homi
cide.' "Johnson, 4 S.W.3d at 258 (quoting Garrett v. State, 573 S.W.2d 543, 546 (Tex.  
Crim. App. 1978)). Garrett was limited to the proposition that a conviction for felony 
murder will not stand when the underlying felony is.manslaughter or a lesser included 
offense of manslaughter.  

Whether a felony is a lesser included offense of manslaughter is determined by apply
ing Texas Code of Criminal Procedure article 37.09. An intentional and knowing aggra
vated assault, in violation of Penal Code sections 22.01(a)(1) and 22.02(a), is not a lesser 
included offense of manslaughter and therefore can serve as the predicate offense for a 
felony murder. Lawson v. State, 64 S.W.3d 396 (Tex. Crim. App. 2001). The court of 
criminal appeals held that felony DWI, in violation of Penal Code section 49.02, is not a 
lesser included offense of manslaughter and therefore can be the underlying felony in a 
felony-murder prosecution. Lomax v. State, 233 S.W.3d 302 (Tex. Crim. App. 2007).  

In that same case, the court held that the felony-murder statute itself plainly dispenses 
with a culpable mental state. Lomax, 233 S.W.3d at 304-07 (reversing in part Rodriguez 
v. State, 548 S.W.2d 26 (Tex. Crim. App. 1977)). Whether the underlying felony requires 
a culpable mental state depends on that felony itself; felony DWI plainly dispenses with 
proof of a culpable mental state. Lomax, 233 S.W.3d at 304 n.6, 307.  

The court of criminal appeals held that when an indictment for felony murder alleges 
multiple predicate felonies, the specifically named felonies are not elements about which 
a jury must be unanimous, but rather the named felonies constitute the manner or means 
that make up the "felony" element of felony murder. White v. State, 208 S.W.3d 467 
(Tex. Crim. App. 2006) (where evidence showed that appellant caused victim's death 
during high-speed chase with police, jury need not be unanimous about whether defen
dant committed state-jail felony of unauthorized use of a vehicle or state-jail felony of 
evading arrest or detention in vehicle). The White court further held that due process was 
not violated by dispensing with unanimity because the two underlying felonies in that 
case were "basically morally and conceptually equivalent." White, 208 S.W.3d at 469 
(citing Jefferson v. State, 189 S.W.3d 305, 313-14 (Tex. Crim. App. 2006) (Cochran, J., 
concurring)).  

Venue is appropriate either in the county in which the act occurred or the county in 
which the victim died. See Tex. Code Crim. Proc. art. 13.07. The above charge assumes 
that the case is being charged where the felony occurred. If the case is brought where the 
victim died, and this is a different county than that in which the act occurred, the first and 
third paragraphs of the application of law to facts unit should be modified.  

The definition of "bodily injury" is provided in Penal Code section 1.07(8). The cul
pable mental states are detailed in Penal Code section 6.03.
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The Committee has not provided a definition of "act clearly dangerous to human life" 
because it could find no definitive decision approving one. But see Depauw v. State, 658 
S.W.2d 628, 634-35 (Tex. App.-Amarillo 1983, pet. ref'd) (rejecting argument that 
instruction on such a definition is required because of risk that juries will uncritically 
find acts that actually caused death to be "clearly dangerous to human life"). The Dep
auw court noted that "an act clearly dangerous to human life is one that creates a sub
stantial risk of death." Depauw, 658 S.W.2d at 634. A minority of the Committee wished 
to define "act clearly dangerous to human life" in the instruction.
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C5.5 Murder-Sudden Passion-Comment on Punishment Stage 
Instruction 

Legislative Background. Before 1993, a killing that would otherwise be murder 
was reduced to voluntary manslaughter if the facts showed what was often called "sud
den passion." Legislation enacted that year retained former sudden-passion law but 
made it a potential issue for the sentencing stage of a murder trial. Acts 1993, 73d Leg., 
R.S., ch. 900, 1.01 (S.B. 1067), eff. Sept. 1, 1994. A defendant convicted of murder 
now may raise and prove, at the punishment phase of the trial, that he acted in sudden 
passion. If the defendant is successful, the murder-otherwise a first-degree felony
becomes a second-degree felony and the punishment is assessed on that basis. Tex. Penal 
Code 19.02(d).  

The instruction at section C5.6 below, then, is to be used at the punishment stage of a 
murder prosecution if submission of the defendant's contention of sudden passion is 
appropriate.  

Need to Submit. Clearly the punishment stage instructions should address sudden 
passion only if it is raised by the evidence. The court of criminal appeals explained: 

[B]efore a defendant is allowed a jury instruction on sudden passion, he must 
prove that there was an adequate provocation, that a passion or an emotion 
such as fear, terror, anger, rage, or resentment existed, that the homicide 
occurred while the passion still existed and before there was reasonable 
opportunity for the passion to cool; and that there was a causal connection 
between the provocation, the passion, and the homicide.  

A jury should receive a sudden passion charge if it is raised by the evi
dence, even if that evidence is weak, impeached, contradicted, or unbeliev
able. However, the evidence cannot be so weak, contested, or incredible that 
it could not support such a finding by a rational jury.  

McKinney v. State, 179 S.W.3d 565, 569 (Tex. Crim. App. 2005) (citation omitted) 
(applying Trevino v. State, 100 S.W.3d 232 (Tex. Crim. App. 2003)).  

This appears to mean that a sudden-passion instruction should be given if the evi
dence is such that a reasonable jury could find all elements of sudden passion proved by 
a preponderance of the evidence.  

Unanimity. The jury must be unanimous on sudden passion. Sanchez v. State, 23 
S.W.3d 30, 34 (Tex. Crim. App. 2000) ("Article 37.07, 3(c), requires unanimity with 
respect to the jury's preliminary vote on sudden passion."). This means the instruction 
cannot simply permit assessment of punishment for a first-degree felony on the lack of a 
finding of sudden passion. The instruction must require a unanimous determination that 
the defendant failed to prove sudden passion. E.g., Swearingen v. State, 270 S.W.3d 804, 
812 (Tex. App.-Austin 2008, pet. ref'd) ("Because the charge conditioned the first-
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degree felony punishment range on only a failure to find sudden passion unanimously 
rather than a unanimous negative finding on the issue, the charge was erroneous.").  

Submission by Special Issue.. One court of appeals held that a trial judge errs in 
refusing to submit a special issue on sudden passion. Curry v. State, 222 S.W.3d 745, 
752-53 (Tex. App.-Waco 2007, pet. ref'd). The Austin court of appeals held that 
refusal to submit the matter as a special issue is not, itself, error. It acknowledged, how
ever, that "there may be good reasons for trial courts to submit sudden passion by a spe
cial issue." See Swearingen, 270 S.W.3d at 811. The Committee concluded that, whether 
required or not, submission of the matter by a special issue is best practice.  

Adherence to Statutory Framework. Some members of the Committee believed 
that the statutory framework was sufficiently awkward that jury instructions can and 
should take considerable liberty with that framework. Under the explicit terms of the 
statute, a defendant has the opportunity to prove "he caused the death [of the victim] 
under the immediate influence of sudden passion arising from an adequate cause." Tex.  
Penal Code 19.02(d). Section 19.02 provides definitions of the terms adequate cause 
(section 19.02(a)(1)) and sudden passion (section 19.02(a)(2)). These definitions argu
ably, however, do not carefully distinguish the concepts being defined. The requirements 
that the "cause" be "provocation" and that it be "by the person killed or another acting 
with the person killed," for example, appear in the definition of sudden passion rather 
than that of adequate cause. Perhaps most importantly, section 19.02(a)(2)'s definition of 
sudden passion simply uses, without definition, the term passion.  

The case law makes clear that a defendant's case for reduction of a murder to a sec
ond-degree felony requires proof of a certain impact on the defendant's mind, i.e., actual 
"passion." Further, it suggests that the appellate courts have derived a definition of the 
term actual passion from the definition of adequate cause in section 19.02(a)(1). E.g., 
McKinney, 179 S.W.3d at 570 ("There is no evidence that the verbal taunting and physi
cal pushing by [the victim] produced a degree of anger, rage, resentment, or terror in 
Appellant, sufficient to render his mind incapable of cool reflection."); Trevino, 100 
S.W.3d at 241 ("The mere fact that a defendant acts in response to the provocation of 
another is not sufficient to warrant a charge on sudden passion. Instead, there must be 
some evidence that the defendant was under the immediate influence of sudden pas
sion."); Havard v. State, 800 S.W.2d 195, 217 (Tex. Crim. App. 1989) ("For a claim of 
fear to rise to the level of sudden passion, there must be evidence that the defendant's 
state of mind rendered him incapable of cool reflection."). Actual passion appears to be 
defined in the case law as a condition rendering the mind incapable of cool reflection.  

This definition is implicit in the statutory language. The term adequate cause means a 
cause that would commonly produce a degree of anger, rage, resentment, or terror in a 
person of ordinary temper, sufficient to render the mind incapable of cool reflection. It 
seems to follow that actual passion must mean "a degree of anger, rage, resentment, or 
terror rendering the mind incapable of cool reflection." This definition is, however, 
nowhere explicitly set out in the statutes.
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The appellate case law also demands proof that the defendant acted on the adequate 
provocation before the passage of sufficient time for the passions of a reasonable person 
to "cool." Johnson v. State, 815 S.W.2d 707, 712 (Tex. Crim. App: 1991) ("[E]ven if the 
jury did believe the taunts were sufficient to provoke appellant initially, a rational fact
finder could still determine that appellant continued to inflict the injuries leading to his 
wife's death long after 'sudden passion' would havesubsided in a person of ordinary 
temper."). See also Bufkin v.. State, 207 S.W.3d 779, 783 (Tex. Crim. App. 2006) (in sud
den passion situation, "the State might claim that the killing occurred a day. later, after 
the passion should have cooled"). This requirement that the defendant act on the provo
cation before such a cooling period'passes, like the definition of actual passion, is not 
explicitly stated as a requirement in section 19.02.  

The Committee considered an approach that some members favored as, in their view, 
more carefully distinguishing the questions put to juries and providing definitions more 
effectively focusing on those questions. Under this approach, the basic issue would be 
put as follows: 

To establish sudden passion, the defendant must prove, by a preponder
ance of the evidence, three elements. The elements are that 

1. the defendant killed the victim in a state 'of passion; and 

2. this state of passion was the direct result of adequate cause and 
provocation; and 

3. the defendant acted .under the immediate influence of that adequate 
cause and provocation.  

The jury would then be given several definitions: 

Passion 

"Passion" means a degree of anger, rage, resentment, or terror rendering 
the mind incapable of cool reflection.  

Adequate Cause and Provocation 

"Adequate cause and provocation" means provocation by the individual 
killed or another acting with the person killed that would commonly produce 

. a degree of anger, rage, resentment, or terror in a person of ordinary temper, 
sufficient to render the mind incapable of cool reflection.
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C5.6 Instruction-Murder--Sudden Passion 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of murder. It is now your duty to 
assess punishment. The defendant contends he committed the murder under the 
immediate influence of sudden passion arising from an adequate cause. Before 
you assess punishment, you must determine whether the defendant has proved 
this contention.  

Relevant Statutes 

A defendant convicted of murder may raise the issue of whether he caused the 
death under the immediate influence of sudden passion arising from an adequate 
cause. This is called the doctrine of "sudden passion." 

If the defendant proves that he acted under the influence of sudden passion, 
this offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

If the defendant does not prove that he acted under the influence of sudden 
passion, this offense is punishable by 

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

You must all agree on whether the defendant has proved that he acted under 
the influence of sudden passion.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he acted under the influence of sudden passion.

103

C5.6



HOMICIDE

Definitions 

Sudden Passion 

"Sudden passion" means passion directly caused by and arising out of provo
cation by the individual killed or another acting with the person killed, which 
passion arises at the time of the offense and is not solely the result of. former 
provocation.  

Adequate Cause 

"Adequate cause" means cause that would commonly produce a degree of 
anger, rage, resentment, or terror in a person of ordinary temper, sufficient to ren
der the mind incapable of cool reflection.  

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance of 
the evidence, that he acted under the immediate influence of sudden passion aris
ing from an adequate cause.  

You must all agree on whether the defendant has proved sudden passion before 
you may assess punishment.  

Your resolution of this issue will determine which of the two verdict forms you 
will use. If you all agree the defendant has proved sudden passion, use the first 
verdict form, titled "Verdict-Defendant Has Proved Sudden Passion." If you all 
agree the defendant has not proved sudden passion, use the second verdict form, 
titled "Verdict-Defendant Has Not Proved Sudden Passion." 

If you all agree the defendant has proved, by a preponderance of the evidence, 
that he acted under the influence of sudden passion, you are to determine and 
state in your verdict 

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.
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If you all agree the defendant has not proved, by a preponderance of the evi
dence, that he acted under the influence of sudden passion, you are to determine 
and state in your verdict 

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

VERDICT-DEFENDANT HAS PROVED 
SUDDEN PASSION 

We, the jury, having found the defendant, [name], guilty of the offense of mur
der, all agree that the defendant has proved that he acted under the influence of 
sudden passion. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_-_ .  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT 
PROVED SUDDEN PASSION 

We, the jury, having found the defendant, [name], guilty of the offense of mur
der, all agree the defendant has not proved that he acted under the influence of 
sudden passion. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_.
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confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and a 
fine of $ 

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Legally Justified Conduct as Adequate Cause. The court of criminal appeals has 
held that conduct constituting a legally permissible response 'to the defendant's illegal 
behavior cannot constitute adequate cause: 

The evidence clearly indicates that appellant initiated the entire criminal epi
sode which led to the deceased's death and that the deceased shot appellant in 
an attempt to prevent the aggravated kidnapping of Lockard. See V.T.C.A.  
Penal Code 20.04(a)(2). Under 9.32 and 9.33, supra, the deceased was 
justified in using deadly force in defense of himself and a third person, spe
cifically Lockard. We will not consider the deceased's justified actions as an 
adequate cause for appellant's illegal acts. To so hold would allow criminals a 
justifiable reason for killing their victims who rightly seek to protect them
selves or others from criminal activity. Thus, we hold that the deceased's 
actions in shooting appellant did not constitute adequate cause from which 
sudden passion may arise.  

Harris v. State, 784 S.W.2d 5, 10 (Tex. Crim. App. 1989) (citations omitted).
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C5.7 Instruction-Manslaughter 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of man
slaughter. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., recklessly caused the death of [name] by operating his motor vehicle 
at an unreasonable speed].  

Relevant Statutes 

A person commits an offense if the person recklessly causes the death of an 
individual.  

To prove that the defendant is guilty of manslaughter, the state must prove, 
beyond a reasonable doubt, two elements. The elements are that

1. the defendant caused the death of an individual; and 

2. the defendant did this recklessly.  

[Include the following if an instruction on causation is appropriate 

but no issue of concurrent causation is raised by the facts.] 

A person causes the death of another if, but for the person's conduct, the death 
of the other would not have occurred.  

[Include the following if the facts raise an issue 

concerning concurrent causation.] 

A person causes the death of another if, but for the person's conduct operating 
either alone or concurrently with another cause, the death of the other would not 
have occurred, unless the concurrent cause was clearly sufficient to produce the 
result and the conduct of the person was clearly insufficient.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of man
slaughter.
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Definitions 

Recklessly Causing the Death of an Individual 

A person recklessly causes the death of an individual if

1. there is a substantial and unjustifiable risk that his conduct will cause 
that death; 

2. this risk is of such a nature and degree that its disregard constitutes a 
gross deviation from the standard of care that an ordinary person would exer
cise under all the circumstances as viewed from the person's standpoint; and 

3. the person is aware of but consciously disregards that risk.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], caused the 
death of [name] [insert specific allegations, e.g., by operating his motor vehi
cle at an unreasonable speed]; and 

2. the defendant did this recklessly.  

[Include the following if the jury was instructed in the 
relevant statutes unit on concurrent causation.] 

The state has the burden of proving that the defendant caused the death of 
[name]. To prove that the defendant caused the death of [name], the state must 
show, beyond a reasonable doubt, one of the following: 

1. [Concurrent cause] did not contribute to causing the death of [name]; 
or 

2. [Concurrent cause] was clearly insufficient, by itself, to cause the death 
of [name]; or 

3. The conduct of the defendant was clearly sufficient to cause the death 
of [name] regardless of [concurrent cause].  

[Continue with the following.] 

You must all agree on elements 1 and 2 listed above.
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If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C5.8 Instruction-Criminally Negligent Homicide 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of criminally 
negligent homicide. Specifically, the accusation is that the defendant [insert spe
cific allegations, e.g., caused the death of [name] by criminal negligence by oper
ating his motor vehicle at an unreasonable speed].  

Relevant Statutes 

A person commits an offense if the person causes the death of an individual by 
criminal negligence.  

To prove that the defendant is guilty of criminally negligent homicide, the state 
must prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant caused the death of an individual; and 

2. the defendant did this by criminal negligence.  

[Include the following if an instruction on causation is appropriate 
but no issue of concurrent causation is raised by the facts.] 

A person causes the death of another if, but for the person's conduct, the death 
of the other would not have occurred.  

[Include the following if the facts raise an issue 
concerning concurrent causation.] 

A person causes the death of another if, but for the person's conduct operating 
either alone or concurrently with another cause, the death of the other would not 
have occurred, unless the concurrent cause was clearly sufficient to produce the 
result and the conduct of the person was clearly insufficient.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of criminally 
negligent homicide.
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Definitions 

Causing the Death of an Individual by Criminal Negligence 

A person causes the death of an individual by criminal negligence if

1. there is a substantial and unjustifiable risk that his conduct will cause 
that death; 

2. this risk is of such a nature and degree that the failure to perceive it con
stitutes a gross deviation from the standard of care that an ordinary person 
would exercise under all the circumstances as viewed from the person's stand
point; and 

3. the person ought to be aware of that risk.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], caused the 
death of [name] [insert specific allegations, e.g., by operating his motor vehi
cle at an unreasonable speed]; and 

2. the defendant did this by criminal negligence.  

[Include the following if the jury was instructed in the 

relevant statutes unit on concurrent causation.] 

The state has the burden of proving that the defendant caused the death of 
[name]. To prove that the defendant caused the death of [name], the state must 
show, beyond a reasonable doubt, one of the following: 

1. [Concurrent cause] did not contribute to causing the death of [name]; 

or 

2. [Concurrent cause] was clearly insufficient, by itself, to cause the death 
of [name]; or 

3. The conduct of the defendant was clearly sufficient to cause the death 
of [name] regardless of [concurrent cause].  

[Continue with the following.] 

You must all agree on elements 1 and 2 listed above.
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If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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KIDNAPPING AND RELATED OFFENSES

C6.1 Statutory References 

Unlawful restraint is prohibited by and defined in Tex. Penal Code 20.02.  

Kidnapping is prohibited by and defined in Tex. Penal Code 20.03.  

Aggravated kidnapping is prohibited by and defined in Tex. Penal Code 20.04.  

The definition of "without consent" is based on Tex. Penal Code 20.01(1)(A).  

The definition of "deadly force" is from Tex. Penal Code 9.01(3).  

The definition of "deadly weapon" is from Tex. Penal Code 1.07(a)(17).  

The role of voluntary release in a safe place in criminal liability is addressed in Tex.  
Penal Code 20.04(d).
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C6.2 Statutory Framework 

Chapter 20 of the Texas Penal Code creates three major offenses. In order of increas
ing seriousness, these are unlawful restraint, kidnapping, and aggravated kidnapping.  

Unlawful restraint under section 20.02(a) consists of restraining the victim; the term 
restrain is defined in section 20.01(1). Tex. Penal Code 20.01(1), 20.02(a). Kidnap
ping (under section 20.03(a)) and aggravated kidnapping (under section 20.04(a)) con
sist of abducting the victim; abduct is defined in section 20.01(2) as including restraining 
the victim. See Tex. Penal Code 20.01(2), 20.03(a), 20.04(a).  

The use of the term restrain in the definition of abduct means that all three crimes 
include the same subelements of restrain: (1) restricting the victim's movements by 
moving or confining the victim, (2) interfering substantially with the victim's liberty, and 
(3) doing this "without consent." Kidnapping requires proof of these three matters plus a 
fourth element: acting with the intent to use one of the two methods specified in section 
20.01(2) to prevent the victim's liberation. Aggravated kidnapping requires proof of 
these four matters plus a fifth element: acting with intent to accomplish one of the six 
objectives specified in section 20.04(a).  

All three offenses require that the restraint of the victim be "without consent." In cer
tain circumstances when the victim is a child, this requirement is essentially rendered 
meaningless by section 20.01(1)(B) (providing that in situations covered, restraint is 
without consent if accomplished by any means, including acquiescence of the victim).  
The instructions in this chapter of the book address only other situations, all of which are 
covered by the provision in section 20.01(1)(A) that restraint is without consent if 
accomplished by force, intimidation, or deception.
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C6.3 Defining "Restrain" and "Abduct" 

The initial question faced by the Committee was how closely the jury instructions 
should follow the statutory framework. This also put into issue how much of the some
times overlapping statutory language should be included in the instructions and how the 
statutory language should be presented.  

Traditionally, jury instructions define the charged offenses as requiring restraint or 
abduction. The instructions then provide definitions of those terms.  

The Committee concluded that this approach fails to provide juries with convenient 
and comprehensive lists of the actual elements of the major Texas Penal Code chapter 20 
offenses. As a result, the instructions in this chapter of the book define the offenses in a 
manner that incorporates the statutory definitions of "restraint" and "abduct." 

Texas pleading law confirms the wisdom of this approach. A kidnapping indictment 
alleging simply that the accused "restrain[ed]" the victim fails to provide required notice.  
The defendant is entitled to have the state plead whether it will show-in terms of the 
subelements of restraint-that the defendant moved the victim or confined him. Rey
nolds v. State, 723 S.W.2d 685, 686 (Tex. Crim. App. 1986). That the subelements of 
restraint are of such significance that at least some of them must be specified in the 
charging instrument suggests they should also be explicitly identified as constituent ele
ments of the offense in the jury instructions.  

Should or must the jury instructions include the terms restrain and (for kidnapping) 
abduct? Or would it be permissible-and, if so, also desirable-to avoid use of these 
terms and put the matter to juries in terms of the constituent subelements? 

Unlawful restraint, for example, could be defined without reference to the term 
restrain by setting out the subelements of restraint as defined in Penal Code section 
20.01(1). Thus the offense would be defined as consisting of restricting a person's move
ments by movement or confinement. No mention would be made of the term restrains as 
used in the basic definition of the offense set out in section 20.02(a) ("A person commits 
an offense if he intentionally or knowingly restrains another person."). This approach 
would arguably simplify the instructions.  

The Committee decided, however, that the terms restrain and abduct are quite central 
to the legislature's meaning of the offenses. Further, the legislature has made them ele
ments of the offenses. Consequently, those terms are incorporated into the instructions' 
statements of the elements of the offenses.  

Submission of a lesser included offense would be facilitated by the Committee's 
approach. Kidnapping consists of four of the-five elements of aggravated kidnapping, 
and unlawful restraint consists of three of the four elements of kidnapping. This should 
make quite clear.to jurors the relationship between the three major chapter 20 offenses.
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C6.4 Defining Required Culpable Mental States 

The major Texas Penal Code chapter 20 offenses create a particular problem with 
regard to instructing juries on the required culpable mental states. These offenses are a 
specific example of the general difficulty with culpable mental state analysis under the 
Code. See further discussion at section C 1.7.2 in this volume.  

The chapter 20 offenses require proof that the accused intentionally or knowingly 
restrained another or, under kidnapping, abducted another. As explained in section C6.2 
above, restrain and abduct (by incorporating restraint) are defined so as to effectively 
create three subelements: (1) restricting the victim's movement by moving or confining 
the victim, (2) interfering substantially with the victim's liberty, and (3) doing this "with
out consent." 

To which of these subelements do the required culpable mental states-intent or 
knowledge-apply? The statutory language is not definitive. In fact, it is less definitive 
than that of some other offenses, since the question is how the basic requirements of 
unlawful restraint and kidnapping (in Penal Code sections 20.02(a) and 20.03(a)) apply 
to the subelements of restrain as set out in a different statutory provision-section 
20.01(1). Case law has not addressed the matter.  

The Committee was confident the courts would apply the requirement of intent or 
knowledge to the first subelement, restricting the victim's movement by moving or con
fining the victim. This subelement defines the basic conduct constituting the chapter 20 
offenses, which appear to be primarily "nature of conduct" offenses. The central role 
played by movement or confinement in the definition of the offenses suggests that the 
required culpable mental states apply to that requirement.  

With regard to the lack of consent subelement, the Committee noted that under sec
tion 20.0 1(1)-except in those cases in which the victim is a child-"without consent" is 
defined as requiring that the restraint be "accomplished by . . . force, intimidation, or 
deception." Tex. Penal Code 20.01(1)(A). This definition necessarily-although 
implicitly rather than explicitly-requires awareness that force, intimidation, or decep
tion is being used. Essentially, this subelement contains its own culpability requirement.  
Consequently, there is no need for the general requirement of intent or knowledge to 
apply to this element. The Committee concluded that the courts would not apply the 
required culpable mental state to lack of consent, so defined.  

Most members of the Committee were confident that the offenses would not require 
proof that the defendant intended his conduct to interfere substantially with the victim's 
liberty, or at least knew it would do so. They relied on the objective statement of the sub
element in the statute. Moreover, restraint of another without consent is wrongful and 
unlawful even if that restraint does not interfere substantially with the victim's liberty.  
Thus this subelement does not serve to distinguish lawful from innocent conduct, and
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therefore-as discussed in section C1.7.2 in this volume-the culpable mental state pre
scribed for the offense is unlikely to extend to this subelement.
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C6.5 Restriction of Movement "Incident to" Other Offenses 

Courts and legislatures in many states have addressed whether there is or should be a 
limit on the application of kidnapping-like crimes to situations in which the defendants' 
movement or seizing of the victims is in some sense incidental to other offenses, such as 
murder, robbery, or sexual assault.  

Some courts have held that conduct literally covered by kidnapping-like offenses that 
is incidental to such other offenses is not also kidnapping, at least in the absence of evi
dence that it increased the risk to the victims or otherwise distinguished the situations 
from "usual" murders, robberies, or sexual assaults.  

The court of criminal appeals in Hines v. State, 75 S.W.3d 444 (Tex. Crim. App.  
2002), rejected any such interpretation of the Texas Penal Code chapter 20 offenses, at 
least "as a matter of law." In Hines, the court of appeals had held that Hines's restraint of 
his victim in the course of a robbery was not sufficient to give rise to an aggravated kid
napping as well as a robbery. Under Penal.Code section 20.01(1), it held, "to 'interfere 
substantially' means more than a 'temporary confinement or slight movement which is 
part and parcel of the commission or attempted commission of another substantive crim
inal offense.' "Hines, 75 S.W.3d at 446 (quoting Hines v. State, 40 S.W.3d 705, 713-14 
(Tex. App.-Houston [14th Dist.] 2001)).  

Rejecting this analysis, the court of criminal appeals first made clear that

there is nothing in the Texas statute that even suggests that it is necessary for 
the State to prove that a defendant moved his victim a certain distance, or that 
he held him a specific length of time before he can be found guilty of kidnap
ping. In fact, we have consistently held that under the kidnapping statute, 
there is no specific time requirement for determining whether a restraint has 
taken place.  

Hines, 75 S.W.3d at 447-48.  

It then added: 

There is also nothing in the statute indicating that the Legislature intended 
to bar the prosecution of a kidnapping that is part and parcel of another 
offense. Clearly the Legislature did not intend for every crime which involves.  
a victim whose liberty has been interfered with to turn into a kidnapping. It is 
up to the jury to distinguish between those situations in which a substantial 
interference with the victim's liberty has taken place and those situations in 
which a slight interference has taken place. This can be established by look
ing at all of the circumstances surrounding the offense. There is, however, no 
per se bar to a kidnapping prosecution for conduct that occurs during the 
commission of another offense.
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Hines, 75 S.W.3d at 448. Accord Reyes v. State, 84 S.W.3d 633, 636-37 (Tex. Crim. App.  
2002) (Hines, as applied to capital murder conviction, permitted finding that defendant 
committed kidnapping as well as murder).  

Under Hines, whether a restriction of liberty during a non-chapter 20 crime permits 
conviction for a chapter 20 crime, as well as the other offense, depends on whether "a 
substantial interference with the victim's liberty has taken place." Hines, 75 S.W.3d at 
448.  

Hines does not make clear whether the trier of fact may or perhaps must consider the 
interference with the victim's liberty arising from (or perhaps necessarily involved in) 
the non-chapter 20 crime and ask whether there was an incrementally additional sub
stantial interference with the victim's liberty.  

Is a defendant entitled to have the jury instructed regarding the analysis necessary 
under Hines to determine whether restriction of the victim's movements during robber
ies, sexual assaults, and other crimes gives rise to a chapter 20 offense? 

Hines and other cases on the issue involve challenges to the sufficiency of the evi
dence. Nothing indicates that defendants have ever sought such instructions or that the 
need for or propriety of them has been before the appellate courts.  

The Committee does not recommend an instruction for these situations, on the ratio
nale that this would constitute a prohibited comment on the evidence.  

Such an instruction, if permissible and desirable, might be worded along the follow
ing lines: 

If you have found the defendant guilty of the offense of [robbery], you 
may have found that the defendant in the course of committing that offense 
interfered with [name]'s liberty. If you have so found, you may consider this 
in deciding whether,-for purposes of [unlawful restraint/kidnapping/aggra
vated kidnapping] the state has proved the defendant interfered substantially 
with [name]'s liberty.  

If you determine that the defendant did not substantially interfere with 
[name]'s liberty beyond what was [necessarily] involved in the commission 
of the [robbery], you may find that the defendant did not interfere substan
tially with [name]'s liberty and thus did not commit [unlawful restraint/kid
napping/aggravated kidnapping] in addition to committing [robbery].
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C6.6 Defining "Abduct" in Terms of Intent Accompanying 
Restraint 

The definition of "abduct" may give rise to some doubt about what the state must 
prove the defendant actually did and what is sufficient for the state to prove the defen
dant intended to do.  

Regarding Texas Penal Code section 20.01(2)(A), the court of criminal appeals has 
explained: 

[T]he State is not required to prove that the defendant actually secreted or 
held another. Instead the State must prove that the defendant restrained 
another with the specific intent to prevent liberation by secreting or holding 
the person. The offense of kidnapping is legally completed when the defen
dant, at any time during the restraint, forms the intent to prevent liberation by 
secreting or holding another in a place unlikely to be found.  

Laster v. State, 275 S.W.3d 512, 521 (Tex. Crime. App. 2009) (citing Brimage v. State, 
918 S.W.2d 466, 475-76 (Tex. Crime. App. 1994)).  

The same analysis undoubtedly applies to section 20.01(2)(B). As a result, kidnap
ping does not require proof that the defendant actually did anything beyond what is 
required for unlawful restraint. Kidnapping does require that the defendant, as he 
"restrain[ed]" the victim, have had the intention to prevent the victim's liberation and 
specifically intended to do so by either secreting or holding the victim in a secret place or 
by using or threatening to use deadly force.  

The Committee had some concern whether the definition of the distinguishing ele
ment of kidnapping in the instructions made Laster's holding adequately clear. It could 
not, however, draft reasonably precise language better conveying Laster's law.
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C6.7 "Safe Release" Punishment Issue in Aggravated 
Kidnapping Prosecutions 

"Safe Release" Generally. A defendant convicted of aggravated kidnapping may, 
at the punishment stage of the trial, undertake to prove that he voluntarily released the 
victim in a safe place. If this is proved, the offense of which the defendant was convicted 
becomes and is punishable as a second-degree felony rather than a first-degree felony.  
Tex. Penal Code 20.04(d).  

If the jury is assessing punishment, whether the defendant has proved "safe release" is 
a question for the jury under appropriate instructions. Williams v. State, 851 S.W.2d 282, 
288 (Tex. Crim. App. 1993) (per curiam); Wright v. State, 571 S.W.2d 24 (Tex. Crim.  
App. 1978).  

Defining "Voluntarily." The term voluntarily is not defined in the statutes. In 
Brown v. State, 98 S.W.3d 180 (Tex. Crim. App. 2003), discussing the sufficiency of the 
evidence for the jury to reject Brown's contention that he proved voluntary safe release, 
the court held that the term was ambiguous: "We decide that the legislatively undefined 
term 'voluntarily' in Section 20.04(d) is ambiguous primarily because it is susceptible to 
different meanings, some of which would support holding that appellant's release of the 
victim was voluntary and some of which would support a contrary decision." Brown, 98 
S.W.3d at 183.  

Brown adopted "a narrow interpretation of 'voluntarily' in Section 20.04(d) such as 
the absence 'of rescue by the police [or others] or escape by the [kidnap] victim.' " 
Brown, 98 S.W.3d at 188. In Ballard v. State, 193 S.W.3d 916 (Tex. Crim. App. 2006), 
the court approved of the court of appeals's imposition of a requirement that "in order to 
trigger 20.04(d), an accused must have performed some overt and affirmative act that 
informs the victim that he has been fully released from captivity." Ballard, 193 S.W.3d at 
919.  

Neither Brown nor Ballard addressed the wisdom, necessity, or permissibility of 
instructing juries on the case law's definition of "voluntarily." However, Clark v. State, 
190 S.W.3d 59 (Tex. App.-Amarillo 2005, no pet.), found no error in the trial judge's 
refusal to define either "voluntarily" or "safe place." 

The Committee concluded that a trial judge might properly include the case law's def
inition of "voluntarily." Most members believed, however, that given the risk that this 
would be a comment on the evidence, the definition should not be included if the defen
dant objects.  

Defining "Release[ ] in. .. a Safe Place." The case law contains a list of consider
ations frequently relied on by the courts of appeals in reviewing the sufficiency of the 
evidence supporting rejection of defendants' contentions that victims were released in 
safe places. This case law could be used to formulate a definition of "release[] . . . in a 
safe place" or to suggest an approach to applying the statutory phrase.
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This list was first set out in Williams v. State, 718 S.W.2d 772, 774 (Tex. App.-Cor
pus Christi 1986), rev'd in part on other grounds, 851 S.W.2d 282 (Tex. Crim. App.  
1993) (per curiam). It has been repeatedly used. See, e.g., Morales v. State, No.  
03-09-00477-CR, 2010 WL 3058623, at *2 (Tex. App.-Austin Aug. 3, 2010, pet. ref'd) 
(not designated for publication); Woods v. State, 301 S.W.3d 327, 331-32 (Tex. App.
Houston [14th Dist.] 2009, no pet.); Clark v. State, 190 S.W.3d 59, 62 (Tex. App.-Ama
rillo2005, no pet.); McLaren v. State, 104 S.W.3d 268, 273 (Tex. App.-El Paso 2003, 
no pet.), on remand from 95 S.W.3d 282 (Tex. Crim. App. 2003); Harrell v. State, 65 
S.W.3d 768, 772-73 (Tex. App.-Houston [14th Dist.] 2001, pet. ref'd); Rodriguez v.  
State, 766 S.W.2d 360, 361 (Tex. App.-Texarkana 1989, pet. ref'd).  

In Ballard, the court of criminal appeals noted the appellant's reliance on the courts of 
appeals's use of this analysis. Ballard, 193 S.W.3d at 919. It did not, however, comment 
on the matter.  

In 1978, the court of criminal appeals found no error in a trial judge's refusal to define 
"safe place." Wright v. State, 571 S.W.2d 24, 25 (Tex. Crim. App. 1978) (" '[S]afe place' 
is a phrase commonly understood and an issue of fact, and the charge need not define it 
for the jury."). Accord Clark, 190 S.W.3d 59 (no error in trial judge's refusal to define 
either "voluntarily" or "safe place").  

The Committee considered a proposal to include in the instructions the following def
inition: 

Safe Place 

Whether a place in which a kidnapper releases the victim is a safe place is 
determined by (among other factors) the following: 

- the remoteness of the location; 

" the proximity of authorities or persons who could aid or assist; 

- the time of day; 

- climatic conditions; 

- the condition of the victim; 

- the character of the location or surrounding neighborhood; and 

- the victim's familiarity with the location or surrounding neighbor
hood.  

The Committee concluded, however, that any jury instruction embodying this 
approach would be a prohibited comment on the evidence.' 

The above list is, of course, a useful guide to considerations counsel may urge to 
juries faced with applying the statute. It is also an important part of appellate review of 
juries' rejection of defendants' safe-release contentions..It is not, however, a permissible 
part of jury instructions.
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Unanimity. The instructions require juries to be unanimous about whether defen
dants have proved voluntary safe release. Although this has not been addressed in the 
case law, the Committee saw no legal or logical reason why the general rule of unanim
ity should not be applied here.
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C6.8 Instruction-Unlawful Restraint 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of unlawful 
restraint. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g.; intentionally or knowingly restrained [name] by restricting the move
ments of [name] without [name] 's consent by force, intimidation, or deception so 
as to interfere substantially with [name]'s liberty by moving [name] from one 
place to another or by confining [name]].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly restrains 
another person.  

To prove that the defendant is guilty of unlawful restraint, the state must prove, 
beyond a reasonable doubt, three elements. The elements are that

1. the defendant intentionally or knowingly restrained another person by 
restricting the person's movements, by either

a. moving the other person from one place to another; or 

b. confining the other person; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the defendant interfered substantially with the other person's liberty.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of unlawful 
restraint.  

Definitions 

Restraint without Consent 

Restraint of another is "without consent" if it is accomplished by force, intimi
dation, or deception.
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Intentionally Restricting Another's Movements 

A person intentionally restricts another's movements by moving the other 
from one place to another or by confining the other if the person has the con
scious objective or desire to restrict the other's movements and to do so by mov
ing the other from one place to another or by confining that other person.  

Knowingly Restricting Another 's Movements 

A person knowingly restricts another's movements by moving the other from 
one place to another or by confining the other if the person is aware that he is 
restricting the other's movements and doing so by moving the other from one 
place to another or by confining that other person.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly restrained [name] by restricting his movements, by either

a. moving [name] from one place to another; or 

b. confining [name]; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the defendant interfered substantially with [name]'s liberty.  

You must all agree on elements 1, 2, and 3 listed above, but you do not have to 
agree on the method of restraint listed in elements l.a and 1.b above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C6.9 Instruction-Kidnapping 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of kidnap
ping. Specifically, the accusation is that the defendant [insert specific allegations, 
e.g., intentionally or knowingly abducted [name] by restricting the movements of 
[name] without [name]'s consent by force, intimidation, or deception so as to 
interfere substantially with [name] 's liberty by moving [name] from one place to 
another or by confining [name] with the intent to prevent [name]'s liberation by 
secreting or holding [name] in a place where [name] was not likely to be found or 
by using or threatening to use deadly force].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly abducts 
another person.  

To prove that the defendant is guilty of kidnapping, the state must prove, 
beyond a reasonable doubt, that the defendant abducted another person. This 
requires proof of four elements. The elements are that 

1. the defendant intentionally or knowingly restrained another person by 
restricting the person's movements, by either

a. moving the other person from one place to another; or 

b. confining the other person; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the defendant interfered substantially with the other person's liberty; 
and 

4. the defendant did this with the intent to prevent the other person's liber
ation, by either

a. secreting or holding the other person in a place where he was 

not likely to be found; or 

b. using or threatening to use deadly force.
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Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of kidnap
ping.  

Definitions 

Restraint without Consent 

Restraint of another is "without consent" if it is accomplished by force, intimi
dation, or deception.  

Deadly Force 

"Deadly force" means force that is intended or known by the person using it to 
cause death or serious bodily injury or force that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.  

Intentionally Restricting Another's Movements 

A person intentionally restricts another's movements by moving the other 
from one place to another or by confining the other if the person has the con
scious objective or desire to restrict the other's movements and to do so by mov
ing the other from one place to another or by confining that other person.  

Knowingly Restricting Another's Movements 

A person knowingly restricts another's movements by moving the other from 

one place to another or by confining the other if the person is aware that he is 
restricting the other's movements and doing so by moving the other from one 
place to another or by confining that other person.  

Intent to Prevent Liberation 

A person restrains another with intent to prevent that other person's liberation 
by either secreting or holding the other person in a place where that other person 
is not likely to be found or using or threatening to use deadly force if the person 
has the conscious objective or desire to prevent the other person's liberation by 
either of these methods.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that-
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1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly restrained [name] by restricting his movements, by either

a. moving [name] from one place to another; or 

b. confining [name]; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the.defendant interfered substantially with [name]'s liberty; and 

4. the defendant did this with the intent to prevent [name]'s liberation, by 
either 

a. secreting or holding [name] in a place where he was not likely 
to be found; or 

b. using or threatening to use deadly force.  

You must all agree on elements 1, 2, 3, and 4 listed above, but you do not have 
to agree on the method of restraint listed in elements l.a and 1.b above or on the 
intent listed in elements 4.a and 4.b above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C6.10 Instruction-Aggravated Kidnapping 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
kidnapping. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., intentionally or knowingly abducted [name] by restricting the 
movements of [name] without [name]'s consent by force, intimidation, or decep
tion so as to interfere substantially with [name]'s liberty by moving [name] from 
one place to another or by confining [name] with the intent to prevent [name] 's 
liberation by secreting or holding [name] in a place where [name] was not likely 
to be found or by using or threatening to use deadly force and with the intent to 
[insert specific allegations, e.g., hold [name] for ransom or reward]].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly abducts 
another person.  

To prove that the defendant is guilty of aggravated kidnapping, the state must 
prove, beyond a reasonable doubt, that the defendant abducted another person 
with two particular intents. This requires proof of five elements. The elements are 
that

1. the defendant intentionally or knowingly restrained another person by 
restricting the person's movements, by either

a. moving the other person from one place to another; or 

b. confining the other person; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the defendant interfered substantially with the other person's liberty; 
and 

4. the defendant did this with the intent to prevent the other person's liber
ation, by either

a. secreting or holding the other person in a place where he was 
not likely to be found; or 

b. using or threatening to use deadly force; and
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5. the defendant did this with the intent to [hold the other person for ran
som or reward].  

[Insert other objective(s) as required, as listed in 

Texas Penal Code section 20.04(a)(2)-(6), i.e.

use the other person as a shield or hostage; facilitate the commission 

of a felony or the flight after the attempt or commission of a felony; 

inflict bodily injury on the other person; abuse the other person sexually; 

terrorize the other person or a third person; interfere with 

the performance of any governmental or political function.] 

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
kidnapping.  

Definitions 

Restraint without Consent 

Restraint of another is "without consent" if it is accomplished by force, intimi
dation, or deception.  

Deadly Force 

"Deadly force" means force that is intended or known by the person using it to 
cause death or serious bodily injury or force that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.  

Intentionally Restricting Another's Movements 

A person intentionally restricts another's movements by moving the other 
from one place to another or by confining the other if the person has the con
scious objective or desire to restrict the other's movements and to do so by mov
ing the other from one place to another or by confining that other person.  

Knowingly Restricting Another's Movements 

A person knowingly restricts another's movements by moving the other from 
one place to another or by confining the other if the person is aware that he is 
restricting the other's movements and doing so by moving the other from one 
place to another or by confining that other person.
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Intent to Prevent Liberation 

A person restrains another with intent to prevent that other person's liberation 
by either secreting or holding the other person in a place where that other person 
is not likely to be found or using or threatening to use deadly force if the person 
has the conscious objective or desire to prevent the other person's liberation by 
either of these methods.  

Intent to Hold Another Person for Ransom or Reward 

A person has an intent to hold another person for ransom or reward if the per
son has the conscious objective or desire to hold the other person for ransom or 
reward.  

[Insert additional definitions as required, depending 
on the intent relied on by the state.] 

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
five elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly restrained [name] by restricting his movements, by either

a. moving [name] from one place to another; or 

b. confining [name]; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the defendant interfered substantially with [name]'s liberty; and 

4. the defendant did this with the intent to prevent [name]'s liberation, by 
either

a. secreting or holding [name] in a place where he was not likely 
to be found; or 

b. using or threatening to use deadly force; and 

5. the defendant did this with the intent to [hold [name] for ransom or 
reward].  

[Insert other objective(s) as required, as listed in 
Texas Penal Code section 20.04(a)(2)-(6), i.e.

use the other person as a shield or hostage; facilitate the commission
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of a felony-or the flight after the attempt or commission of a felony; 
inflict bodily injury on the other person; abuse the other person sexually; 

terrorize the other person or a third person; interfere with 
the performance of any governmental or political function.] 

You must all agree on elements 1, 2, 3, 4, and 5 listed above, but you do not 
have to agree on the method of restraint listed in elements l.a and 1.b above or on 
the intent listed in elements 4.a and 4.b above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, and 5 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must find' the defendant "guilty." 

[See chapter 2 for verdict instruction.] .
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C6.11 Instruction-Aggravated Kidnapping by Deadly Weapon 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
kidnapping. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., intentionally or knowingly abducted [name] by restricting the 
movements of [name] without [name]'s consent by force, intimidation, or decep
tion so as to interfere substantially with [name]'s liberty by moving [name] from 
one place to another or by confining [name] with the intent to prevent [name] 's 
liberation by secreting or holding [name] in a place where [name] was not likely 
to be found or by using or threatening to use deadly force and used or exhibited a 
deadly weapon, [a firearm/[other deadly weapon]], during the commission of the 
offense].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly abducts 
another person and uses or exhibits a deadly weapon during the commission of 
the offense.  

To prove that the defendant is guilty of aggravated kidnapping, the state must 
prove, beyond a reasonable doubt, that the defendant abducted another person 
with a particular intent and used or exhibited a deadly weapon. This requires 
proof of five elements. The elements are that

1. the defendant intentionally or knowingly restrained another person by 
restricting the person's movements, by either

a. moving the other person from one place to another; or 

b. confining the other person; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the defendant interfered substantially with the other person's liberty; 
and 

4. the defendant did this with the intent to prevent the other person's liber
ation, by either

a. secreting or holding the other person in a place where he was 
not likely to be found; or
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b. using or threatening to use deadly force; and 

5. the defendant used or exhibited a deadly weapon during the commis
sion of the offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
kidnapping.  

Definitions 

Restraint without Consent 

Restraint of another is "without consent" if it is accomplished by force, intimi
dation, or deception.  

Deadly Force 

"Deadly force" means force that is intended or known by the person using it to 
cause death or serious bodily injury or force that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.  

Intentionally Restricting Another's Movements 

A person intentionally restricts another's movements by moving the other 
from one place to another or by confining the other if the person has the con
scious objective or desire to restrict the other's movements and to do so by mov
ing the other from one place to another or by confining that other person.  

Knowingly Restricting Another's Movements 

A person knowingly restricts another's movements by moving the other from 
one place to another or by confining the other if the person is aware that he is 
restricting the other's movements and doing so by moving the other from one 
place to another or by confining that other person.  

Intent to Prevent Liberation 

A person restrains another with intent to prevent that other person's liberation 
by either secreting or holding the other person in a place where that other person 
is not likely to be found or using or threatening to use deadly force if the person 
has the conscious objective or desire to prevent the other person's liberation by 
either of these methods.
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Deadly Weapon 

"Deadly weapon" means

1. a firearm; or 

2. anything manifestly designed, made, or adapted for the purpose of 
inflicting death or serious bodily injury; or 

3. anything that in the manner of its use or intended use is capable of caus
ing death or serious bodily injury.  

Firearm 

"Firearm" means any device designed, made, or adapted to expel a projectile 
through a barrel by using the energy generated by an explosion or burning sub
stance or any device readily convertible to that use.  

[Include the following if raised by the evidence.] 

"Firearm" does not include a firearm that may have, as an integral part, a fold
ing knife blade or other characteristics of weapons made illegal by chapter 46 of 
the Texas Penal Code and that is

1. an antique or curio firearm manufactured before 1899, or 

2. a replica of an antique or curio firearm manufactured before 1899, but 
only if the replica does not use rim fire or center fire ammunition.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
five elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly restrained [name] by restricting his movements, by either

a. moving [name] from one place to another; or 

b. confining [name]; and 

2. this was accomplished by force, intimidation, or deception and thus 
was without consent; and 

3. the defendant interfered substantially with [name]'s liberty; and 

4. the defendant did this with the intent to prevent [name]'s liberation, by 
either-
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a. secreting or holding [name] in a place where he was not likely 
to be found; or 

b. using or threatening to use deadly force; and 

5. the defendant used or exhibited a deadly weapon, [a firearm/[other 
deadly weapon]], during the commission of the offense.  

You must all agree on elements 1, 2, 3, 4, and 5 listed above, but you do not 
have to agree on the method of restraint listed in elements l.a and 1.b above or on 
the intent listed in elements 4.a and 4.b above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, and 5 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must find the defendant "guilty.".  

[See chapter 2 for verdict instruction.] 

COMMENT 

For a discussion of some of the concerns with the definition of "deadly weapon" and 
for an alternate definition, see section C8.15 in this volume.
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C6.12 Instruction-Aggravated Kidnapping-Safe Release 
Punishment Issue 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of aggravated kidnapping. It is 
now your duty to assess punishment. Before you assess punishment, however, 
you must address a preliminary question. The range of punishments from which 
you must choose the defendant's punishment depends on your answer to that 
question.  

You must determine whether the defendant has proved, by a preponderance of 
the evidence, that he voluntarily released [name], the victim, in a safe place.  

Relevant Statutes 

If the defendant proves that he voluntarily released the victim in a safe place, 
this offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

If the defendant does not prove that he voluntarily released the victim in a safe 
place, this offense is punishable by

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

You must all agree on whether the defendant has proved that he voluntarily 
released [name] in a safe place.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he voluntarily released the victim in a safe place.
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Definitions 

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

[The following may be included but should not 
be given if the defendant objects.] 

Voluntarily Released 

The defendant voluntarily released the victim only if the defendant performed 
some overt and affirmative act that informed the victim he was fully released 
from captivity. Voluntary release has not occurred if authorities rescued the vic
tim or if the victim escaped.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance of 
the evidence, that he voluntarily released [name], the victim, in a safe place.  

You must all agree on whether the defendant has proved this before you may 
assess punishment.  

Your resolution of this issue will determine which of the two verdict forms you 
will use. If you all agree the defendant has proved that he voluntarily released the 
victim in a safe place, use the first verdict form, titled "Verdict-Defendant Has 
Proved Safe Release of Victim." If you all agree the defendant has not proved 
that he voluntarily released the victim in a safe place, use the second verdict 
form, titled "Verdict-Defendant Has Not Proved Safe Release of Victim." 

If you all agree the defendant has proved, by a preponderance of the evidence, 
that he voluntarily released the victim in a safe place, you are to determine and 
state in your verdict

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

If you all agree the defendant has not proved, by a preponderance of the evi
dence, that he voluntarily released the victim in a safe place, you are to determine 
and state in your verdict
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1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

VERDICT-DEFENDANT HAS PROVED 
SAFE RELEASE OF VICTIM 

We, the jury, having found the defendant, [name], guilty of the offense of 
aggravated kidnapping, all agree that the defendant has proved that he voluntarily 
released [name], the victim, in a safe place. We assess the defendant's punish
ment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT PROVED 
SAFE RELEASE OF VICTIM 

We, the jury, having found the defendant, [name], guilty of the offense of 
aggravated kidnapping, all agree that the defendant has not proved that he volun
tarily released [name], the victim, in a safe place. We assess the defendant's pun
ishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_.
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confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and a 
fine of $_ _ 

Foreperson of the Jury 

Printed Name of Foreperson
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SEXUAL OFFENSES

C7.1 Statutory References 

Continuous sexual abuse of a young child or children is prohibited by and defined in 
Tex. Penal Code 21.02.  

Indecency with a child by contact is prohibited by and defined in Tex. Penal Code 
21.11(a)(1).  

Indecency with a child by exposure by the defendant is prohibited by and defined in, 
Tex. Penal Code 21.11 (a)(2)(A).  

Indecency with a child by exposure by the child is prohibited by and defined in Tex..  
Penal Code 21.11(a)(2)(B).  

The affirmative defense of minimal age difference is provided for in Tex. Penal Code 
21.11(b).  

The affirmative defense of marriage is provided for in Tex. Penal Code 21.11(b-1).
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C7.2 Instruction-Continuous Sexual Abuse of Young Child or 
Children 

Accusation 

The state accuses the defendant of having committed the offense of continuous 
sexual abuse of a young child or young children. Specifically, the accusation is 
that the defendant [insert specific allegations].  

Relevant Statutes 

A person commits an offense if 

1. during a period that is thirty or more days in duration, the person com
mits two or more acts of sexual abuse, regardless of whether the acts of sexual 
abuse are committed against one or more victims; and 

2. at the time of the commission of each of the acts of sexual abuse, the 
actor is seventeen years old or older and the victim is a child younger than 
fourteen years old.  

To prove that the defendant is guilty of continuous sexual abuse of a young 
child or young children, the state must prove, beyond a reasonable doubt, four 
elements. The elements are that

1. the defendant committed two or more acts of sexual abuse; and 

2. these acts of sexual abuse were committed during a period that is thirty 
or more days in duration; and 

3. at the time of commission of each of the acts of sexual abuse the defen
dant was seventeen years old or older; and 

4. at the time of commission of each of the acts of sexual abuse the victim 
was a child younger than fourteen years old.  

[Modfy the following language as needed if/other acts of sexual abuse 
as provided for in Texas Penal Code section 21.02(c) are alleged.] 

Indecency with a child is an act of sexual abuse if the state proves, beyond a 
reasonable doubt, three elements. The elements are that

1. the defendant engaged in sexual contact with another person by

a. any touching of the anus or any part of the genitals of the person; 
or
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b. any touching of any part of the body of the person with the anus, 
breast, or any part of the genitals of the defendant; and 

2. the other person was a child younger than seventeen years old; and 

3. the defendant did this with the intent to arouse or gratify the sexual 
desire of any person.  

Burglary is an act of sexual abuse if the state proves, beyond a reasonable 
doubt, three elements. The elements are that

1. the defendant entered a habitation; and 

2. the owner did not effectively consent; and 

3. the defendant had the intent to commit aggravated kidnapping, with the 
intent to violate or abuse the victim sexually; indecency with a child; sexual 
assault; or aggravated sexual assault.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of continuous 
sexual abuse of a young child or young children.  

Definitions 

Intent to Arouse or Gratify Sexual Desire 

A person acts with intent to arouse or gratify sexual desire if it is the person's 
conscious objective or desire to gratify sexual desire.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that

1. the defendant, in [county] County, Texas, during a period between on or 
about [date] and on or about [date], committed two or more of the following 
alleged acts of sexual abuse: [insert detailed allegations; modf the following 
language as needed if other acts of sexual abuse as provided for in Texas 

Penal Code section 21.02(c) are alleged].  

The first alleged act of sexual abuse is that defendant engaged in sexual 
contact with another person. Sexual conduct is an act of sexual abuse if the 
state proves, beyond a reasonable doubt, three elements. The elements are 
that 

a. the defendant engaged in sexual contact with another person by-
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(1) any touching of the anus or any part of the genitals of the 
person; or 

(2) any touching of any part of the body of the person with the 
anus, breast, or any part of the genitals of the defendant; and 

b. the other person was a child younger than seventeen years old; and 

c. the defendant did this with the intent to arouse or gratify the sexual 
desire of any person.  

The second alleged act of sexual abuse is that the defendant committed 
burglary. Burglary is an act of sexual abuse if the state proves, beyond a rea
sonable doubt, three elements. The elements are that

a. the defendant entered a habitation; and 

b. the owner did not effectively consent; and 

c. the defendant had the intent to commit aggravated kidnapping, 
with the intent to violate or abuse the victim sexually; indecency 
with a child; sexual assault;. or aggravated sexual assault; and 

2. these acts were committed during a period that was thirty or more days 
in duration; and 

3. at the time of commission of each of the acts of sexual abuse the defen
dant was seventeen years old or older; and 

4. at the time of commission of each of the acts of sexual abuse the victim 
was a child younger than fourteen years old.  

You must all agree on elements 1, 2, 3, and 4 listed above.  

With regard to element 1, you need not all agree on which specific acts of sex
ual abuse were committed by the defendant or the exact date when those acts 
were committed. You-must, however, all agree that the defendant committed two 
or more acts of sexual abuse.  

With regard to element 2, you must all agree that at least thirty days passed 
between the first and last acts of sexual abuse committed by the defendant.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find'the defendant "guilty."
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[or] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must next consider whether the defense of mini
mal age difference applies.  

Minimal Age Difference 

You have heard evidence that, when the defendant [insert specific conduct 
constituting offense], he was of a minimal age difference from [name].  

Relevant Statutes 

A person's conduct that would otherwise constitute the offense of indecency 
with a child is not an offense if

1. the person was not more than five years older than

a. the child, if the offense is alleged to have been committed against 
only one child; or 

b. the youngest child, if the offense is alleged to have been committed 
against more than one child; and 

2. the person did not use duress, force, or a threat against the child at the 
time of the commission of any of the acts. of sexual abuse alleged.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that the affirmative defense of minimal age difference applies.  

Definitions 

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
minimal age difference.
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To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, two elements. The elements are that 

1. the defendant was not more than five years older than [name]; and 

2. the defendant did not use duress, force, or a threat against [name] at the 
time of the offense.  

If you all agree the defendant has proved, by a preponderance of the evidence, 
both of the two elements listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of continuous sexual abuse of a young child or young 
children, and you all agree the defendant has not proved, by a preponderance of 
the evidence, both elements 1 and 2 listed above, you must find the defendant 

"guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Duration of Period of Crime. Perhaps the major ambiguity in the statute is the 
meaning of the requirement that two or more acts of sexual abuse be committed "during 
a period that is 30 or more days in duration." Tex. Penal Code 21.02(b)(1).  

The California statute requires three or more acts "over a period of time, not less than 
three months in duration." Cal. Penal Code 288.5(a). The California pattern jury 
instructions tell juries that this means the prosecution must prove that "[t]hree or more 
months passed between the first and last acts." This has been judicially approved: "[T]he 
prosecution need not prove the exact dates of the predicate sexual offenses in order to 
satisfy the three-month element. Rather, it must adduce sufficient evidence to support a 
reasonable inference that at least three months elapsed between the first and last sexual 
acts." People v. Mejia, 65 Cal. Rptr. 3d 776, 785 (Cal. Ct. App. 2007).  

At least one Texas court appears to have assumed that the Texas statutory language 
has a similar meaning. In Williams v. State, 305 S.W.3d 886, 889 (Tex. App.-Texarkana 
2010, no pet.), the court assumed that the statute requires proof of the commission of two 
or more acts of sexual abuse "over a span of thirty days or more." The jury instruction in 
this case included the following: 

[I]n order to find the defendant guilty of the offense of continuous sexual 
abuse of a young child, you must agree unanimously that the defendant, dur
ing a period that is 30 or more days in duration beginning on or after Septem
ber 1, 2007, through on or about January 30, 2008, committed two or more 
acts of sexual abuse.
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Williams, 305 S.W.3d at 892.  

With regard to pleading requirements, the only litigation of any significance seems to 
be State v. Espinoza, No. 05-09-01260-CR, 2010 WL 2598982, at *8 (Tex. App.-Dallas 
Aug. 25, 2010, pet. ref'd) (not designated for publication), upholding an indictment 
described as alleging that "on or about and between" January 1 and August 24, 2008, 
Espinoza did

during a period that was 30 or more days in duration, when the defendant was 
17 years of age or older, commit two or more acts of sexual abuse against 
[A.E.], a child younger than 14 years of age, hereinafter called complainant, 
namely by the contact and penetration of the complainant's female sexual 
organ by the defendant's sexual organ, and by the contact between defen
dant's hand and complainant's genitals with the intent to arouse and gratify 
the sexual desire of defendant, and by contact between the hand of the com
plainant and the genitals of the defendant with the intent to arouse and gratify 
the sexual desire of the defendant, and by the penetration of the complain
ant's female sexual organ by the defendant's finger, and by the contact and 
penetration of the complainant's anus by the defendant's sexual organ, and by 
the contact and penetration of the complainant's female sexual organ by the 
defendant's mouth.  

Specifically, the court held the indictment provided sufficient notice despite the state's 
failure to allege dates for specific acts of sexual abuse. Espinoza, 2010 WL 2598982, at 
*9.  

Definition of "Act of Sexual Abuse." Texas Penal Code section 21.02 provides in 
part: 

(c) For purposes of this section, "act of sexual abuse" means any act that 
is a violation of one or more of the following penal laws: 

(2) indecency with a child under Section 21.11(a)(1), if the actor 
committed the offense in a manner other than by touching, 
including touching through clothing, the breast of a child ... .  

Tex. Penal Code 21.02(c)(2). This definition is that of indecency with a child under 
section 21.11(a)(1), omitting those portions that provide for it to be committed "by 
touching, including touching through clothing, the breast of a child." Tex. Penal Code 

21.02(c)(2).  

Sexual Abuse by Burglary. Regarding sexual abuse by burglary, the statute leaves 
a number of matters unclear. Section 21.02 provides in part: 

(c) For purposes of this section, "act of sexual abuse" means any act that 
is a violation of one or more of the following penal laws:
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(5) burglary under Section.30.02, if the offense is punishable 
under Subsection (d) of that section and the actor committed 
the offense with the intent to commit an offense listed in 
Subdivisions (1)-(4).... .  

Tex. Penal Code 21.02(c)(5). Does this mean that burglary by entering and committing 
an offense or by remaining concealed cannot constitute an act of sexual abuse? If the 
offense the defendant intended to commit is one that under Penal Code section 30.02(d), 
subdivisions (1)-(4), has additional requirements, do those apply? For example, must an 
aggravated kidnapping intended by the defendant be one that the defendant intends to 
involve violation or abuse of the victim sexually? 

Affirmative Defense. As the affirmative defense of minimal age difference is 
defined in Penal Code section 21.02, it includes elements in addition to those reflected in 
the charge: 

1. The defendant must not have been required to register for life as a sex 
offender under chapter 62 of the Code of Criminal Procedure.  

2. The defendant must not have been a person with a reportable conviction or 
adjudication under chapter 62 of the Code of Criminal Procedure for an offense under 
Penal Code section 21.02 or the acts described in section 21.02(c).  

The Committee believed that generally there would be no dispute about whether the evi
dence showed these matters. Thus they could generally be resolved by the trial judge as a 
matter of law. This avoids the need for the very complex charge that would be required 
for submission of those matters to the jury.  

A very unusual case could arise in which the trial judge determines that the evidence 
clearly fails to show one or more of these elements of the affirmative defense but the 
defendant nevertheless seeks jury submission of the defense. The Committee did not 
address whether, under those circumstances, the defendant would be entitled to jury sub
mission under a charge requiring the defendant to prove the contested elements. See Tex.  
Penal Code 2.04(c) (affirmative defense is to be submitted to the jury if "evidence is 
admitted supporting the defense").  

Note that the age element of the affirmative defense of minimal age difference in 
Penal Code section 21.02(g) is five years, whereas the age difference in the parallel 
defense in section 21.11(b) is three years, and the elements concerning registration under 
chapter 62 of the Code of Criminal Procedure vary slightly as well. See section C7.7 
below for the elements of the defense based on Penal Code section 21.11(b).
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C7.3 Instruction-Indecency with Child by Contact-Touching 
by Defendant 

Accusation 

The state accuses the defendant of having committed the offense of indecency 
with a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., with the intent to arouse and gratify the sexual desire of [name], 
engaged in sexual contact by touching the vagina of [name], a child younger than 
seventeen years old].  

Relevant Statutes 

A person commits an offense if the person, with the intent to arouse or gratify 
the sexual desire of any person, engages in sexual contact with a child younger 
than seventeen years old by either

1. any touching of the anus, breast, or any part of the genitals of the child; 
or 

2. any touching of any part of the body of the child with the anus, breast, 
or any part of the genitals of a person.  

Sexual contact or touching may be through clothing.  

The offense is committed whether the child is of the same or opposite sex as 
the person engaging in sexual contact.  

To prove that the defendant is guilty of indecency with a child, the state must 
prove, beyond a reasonable doubt, three elements. The elements are that 

1. the defendant engaged in sexual contact with another person by

a. any touching of the anus, breast, or any part of the genitals of the 
person; or 

b. any touching of any part of the body of the person with the anus, 
breast, or any part of the genitals of the defendant; and 

2. the other person was a child younger than seventeen years old; and 

3. the defendant did this with the intent to arouse or gratify the sexual 
desire of any person.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of indecency 
with a child.
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Definitions 

Intent to Arouse or Gratify Sexual Desire 

A person acts with intent to arouse or gratify sexual desire if it is the person's 
conscious objective or desire to gratify sexual desire.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], engaged in 
sexual contact by [insert allegations, e.g., touching the vagina of [name]]; 

2. [name] was a child younger than seventeen years old; and 

3. the defendant did this with the intent to arouse or gratify [name]'s sex
ual desire.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[or] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must next consider whether the defense of 
[insert defense, e.g., minimal age difference; marriage] applies.  

[Include defense if raised by the evidence; 

see sections C7.7 and C7.8 below.] 

[See chapter 2 for verdict instruction.] 

COMMENT 

Indecency with a child by contact presents several basic issues that must be resolved 
to draft jury instructions for this offense.
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Formulation of Elements of Offense. Indecency with a child by contact as defined 
in Texas Penal Code section 21.11 poses the same question as a number of other 
offenses:. To what extent, if any, should the jury charge incorporate into the definition of 
the offense what in the statute is a definition of a term? 

Specifically, should the statutory definition of "sexual contact" be incorporated into 
the elements of the offense, although it does not appear as part of the "basic" statutory 
definition in section 21.11(a)(1)? 

Unless the definition of "sexual contact" is incorporated into the elements, the state
ment of the crime itself does not explicitly contain any culpable mental state. Moreover, 
that statement does not explicitly state what the real conduct constituting the offense is
"touching." 

The court of criminal appeals has held that the intent to arouse or gratify sexual desire, 
although contained in the definition of "sexual contact," is nevertheless an element of the 
offense that must be pleaded in the indictment. This is apparently necessary not simply 
to provide notice but to charge the offense of indecency with a child. Victory v. State, 547 
S.W.2d 1 (Tex. Crim. App. 1976). See also Duwe v. State, 642 S.W.2d 804, 805 (Tex.  
Crim. App. 1982) (applying Victory).  

The Committee decided that the instructions would most clearly present the elements 
of the offense if the instructions incorporated the substance of sexual contact into the 
definition of the offense.  

Culpable Mental State-Case Law. The case law reflects considerable uncer
tainty about what culpable mental state is required by this offense.  

In McMillan v. State, 926 S.W.2d 809 (Tex. App.-Eastland 1996, pet. ref'd), for 
example, the court of appeals assumed the trial court erred in refusing to add the words 
"intentionally and knowingly" to the jury charge immediately before the phrase "engage 
in sexual contact with E.M." But the error, although preserved, was held harmless. The 
charge did require the jury to find that the defendant acted with the intent to arouse or 
satisfy his sexual desire. "The jury could not have found such an intent unless it believed 
that appellant knowingly or intentionally engaged in sexual contact with the complain
ant." McMillan, 926 S.W.2d at 811.  

In Rodriguez v. State, 24 S.W.3d 499, 501 (Tex. App.-Corpus Christi 2000, pet.  
ref'd), the indictment alleged the defendant did "with the intent to arouse or gratify [his] 
sexual desire, intentionally or knowingly engage in sexual contact with [child's name] by 
touching the breast of [child], a child younger than seventeen years of age, and not the 
spouse of [appellant] with [his] hand." In the jury charge, the application paragraph told 
the jury that it was to convict if it found beyond a reasonable doubt that the defendant 
acted "with intent to arouse or gratify the sexual desire of said defendant, intentionally or 
knowingly." Rodriguez, 24 S.W.3d at 502. The jury was given the full statutory defini
tions of "intentionally" and "knowingly."
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Relying heavily on Caballero v. State, 927 S.W.2d 128 (Tex. App.-El Paso 1996, 
pet. ref'd), Rodriguez concluded that indecency with a child is a "conduct offense," 
"requiring proof of the defendant's intent to engage in proscribed contact." Rodriguez, 
24 S.W.3d at 502. The court found error apparently in two aspects of the charge. First, 
the charge permitted conviction on proof that the accused acted intentionally or know
ingly, without also requiring proof that he acted with intent to arouse or gratify his sexual 
desires. Second, the charge did not make clear that intentionally or knowingly applied to 
the "nature of conduct" element. Error was not preserved, however, and since egregious 
harm was not caused the error was not reversible.  

The Corpus Christi court of appeals found a jury charge erroneous for the first of the 
two reasons relied on in Rodriguez, but concluded the record failed to show the neces
sary egregious harm. Cavazos v. State, No. 13-04-075-CR, 2005 WL 2008417, at *2 
(Tex. App.--Corpus Christi Aug. 22, 2005, no pet.) (not designated for publication) 
(charge permitted conviction on proof the defendant "with the intent to arouse or gratify 
the sexual desire of said defendant, intentionally or knowingly engage[d] in sexual con
tact ... by touching the genitals of [the child]").  

Caballero and Washington v. State, 930 S.W.2d 695 (Tex. App.-El Paso 1996, no 
pet.), addressed cases in which the indictment did not allege. and the charge did not 
require proof that the accused acted intentionally or knowingly. Rather, the charge told 
the jury it must find the defendant acted with intent to arouse or gratify sexual desire. In 
both cases, the claimed error was in giving the juries definitions of intent that referred to 
results as well as nature of conduct. Both defendants apparently argued that this might 
have misled the jury in understanding intent to arouse or gratify sexual desire. Neither 
case found error. Washington explained that under the charge "the jury could not have 
found him guilty simply on the basis that he had a conscious objective or desire to touch 
J.R.H.'s penis, or on the basis that he intended some result other than sexual gratifica
tion." Washington, 930 S.W.2d at 700. The court added, "[I]t.seems superfluous to pro
vide any definition of 'intentionally' in the jury charge." Washington, 930 S.W.2d at 700.  

Washington reaffirmed that indecency by contact is a "nature of conduct" offense.  
Washington, 930 S.W.2d at 699. But at no point did the court suggest that this meant that 
somehow the offense requires a culpable mental state regarding the conduct.  

The Dallas court of appeals found no fundamental error in the trial court's failure to 
limit a charge's definition of intentionally and knowingly to those parts of the statutory 
definition that applied the terms to "nature of conduct" elements. The application para
graph of the charge required the jury to find that the defendant "intentionally or know
ingly engage[d] in sexual contact with C.L.," and this "limited the applicable mental 
states to the appropriate conduct element." Battaglia v. State, No. 05-06-00798-CR, 
2007 WL 4098905, at *2 (Tex. App.-Dallas Nov. 19, 2007, no pet.) (not designated for 
publication).
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This uncertainty is somewhat surprising in light of Clark v. State, 558 S.W.2d 887 
(Tex. Crim. App. 1977). Clark squarely held that an indictment for indecency with a 
child need not allege any culpable mental state beyond that of "with the intent to arouse 
or gratify the sexual desire of any person." Clark, 558 S.W.2d at 890-91. This was 
apparently on the ground that Penal Code section 6.02 does not apply or require anything 
more. If no such mental state need be alleged, it follows that none is required for proof of 
guilt.  

At least one leading source recommends that a charging instrument for the offense 
allege a culpable mental state. 7 Michael J. McCormick et al., Texas Practice Series, 
Criminal Forms and Trial Manual 6.4 (11th ed. 2005) (recommending "A.B. did then 
and there intentionally and knowingly engage in sexual contact with C.D."). Clearly 
such a culpable mental state is sometimes alleged, perhaps on the assumption that this is 
required by section 6.02.  

In summary, the case law-despite Clark-sometimes assumes that indecency with a 
child by contact requires that the defendant act knowingly or intentionally with regard to 
sexual contact in addition to acting "with the intent to arouse or gratify the sexual desire 
of any person." The courts do not provide a rationale for this assumption.  

Culpable Mental State-Committee Conclusions. No culpable mental state is 
expressly required by the basic. statutory provision creating and defining the offense.  
Tex. Penal Code 21.11(a)(1). That provision, however, uses the term sexual contact, 
which is then defined by section 21.11(c) as requiring "the intent to arouse or gratify the 
sexual desire of any person." Tex. Penal Code 21.11(c).  

A culpable mental state is required by Penal Code section 6.02 only "[i]f the defini
tion of an offense does not prescribe a culpable mental state." Tex. Penal Code 6.02(b).  
The Committee concluded that the definition of the offense of indecency with a child by 
contact includes the statutory definition of sexual contact and thus does prescribe a cul
pable mental state. Consequently, no additional culpable mental state is required by sec
tion 6.02.  

Sometimes the offense is pleaded by alleging that the accused acted intentionally or 
knowingly. The above instructions are drafted on the assumption that this is not required 
and should not be pleaded.  

The crime does, of course, require proof that the accused acted "with the intent to 
arouse or gratify the sexual desire of [some] person." Tex. Penal Code 21.11(c).  
Whether to include some or all of the statutory definition of intent has troubled the 
courts. The Committee concluded that the better course would be to include a definition 
of the entire statutory culpable mental state, using and applying the statutory definition 
of intent. This is reflected in the above instructions.  

Touching. The essence of the offense, of course, is the act of "touching." The Penal 
Code provides no definition of that act.
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In at least one case, the trial court has made some effort to define this term. In Pleas
ant v. State, No. 03-04-00691-CR, 2005 WL 3330352, at *3 (Tex. App.-Austin Dec. 9, 
2005, pet. ref'd) (not designated for publication), the trial court instructed the jury: 

"Sexual contact" means any touching of the anus, breast, or any part of the 
genitals of another person with intent to arouse or gratify the sexual desire of 
any person. Sexual contact or touching may be through clothing and does not 
require skin-to-skin contact but does include a perception by a sense of feel
ing.  

This instruction was held not to be error, although Pleasant's objection was apparently to 
the statement that the touching could be through clothing because the statutory provision 
to that effect did not apply to the case. The court of appeals held that the instruction 
essentially and permissibly incorporated the law as stated in Resnick v. State, 574 S.W.2d 
558 (Tex. Crim. App. 1978), a public lewdness case.  

Whether Pleasant actually approved of a charge explaining touching in terms of a 
sense of feeling is not clear. The Committee concluded that no such effort to explain the 
term should be made in the instructions. How such an explanation should be formulated 
is unclear. Resnick seemed to regard touching as requiring that the defendant perceive by 
the sense of touching. Resnick, 574 S.W.2d at 560. In Deason v. State, 786 S.W.2d 711 
(Tex. Crim. App. 1990), overruled on other grounds by Gipson v. State, 844 S.W.2d 738, 
741 (Tex. Crim. App. 1992), the court seemed to read Resnick as requiring that the vic
tim perceive the touching: "[T]here is no evidence that the complainant felt the appellant 
touch her genitals. In fact, the evidence is replete with evidence to the contrary." Deason, 
786 S.W.2d at 715. Even if using case law to develop a definition might be appropriate, 
the existing case law does not provide a firmly established definition.  

Anus vs. Buttocks. There is authority that insofar as the offense is defined to 
include the touching of the victim's anus, this must be distinguished from the touching of 
the buttocks. See Wright v. State, 693 S.W.2d 734, 735 (Tex. App.-Dallas 1985, pet.  
ref'd) ("Nowhere does the Code criminalize the touching of the buttocks. Instead, the 
touching of the 'anus' is specified. We cannot accept the State's contention that the two 
words are analogous."). One court has commented that "the State was required to prove 
beyond a reasonable doubt that [the defendant] touched complainant's anus, not just the 
surrounding area." Pryor v. State, 719 S.W.2d 628, 630 (Tex. App.-Dallas 1986, pet.  
ref'd). Testimony may be sufficient to show touching of the buttocks but not touching of 
the anus. Alberts v. State, No. 06-09-00058-CR, 2009 WL 4724302, at *3 (Tex. App.
Texarkana Dec. 11, 2009, no pet.) (not designated for publication) (testimony that defen
dant "touched his penis to [complainant's] butt" and when asked, "Did he attempt to do 
anything with his penis," complainant replied, "No, just touched it there," would not per
mit a rational jury to find beyond a reasonable doubt that defendant's penis contacted 
complainant's anus as alleged in the indictment).

158

@ C7.3



SEXUAL OFFENSES

Perhaps in such cases the term anus might be defined so as to make clear that touch
ing of the buttocks is not sufficient. No case appears to address whether such a definition 
is ever required or permissible, or how an instruction might acceptably define the term 
anus.  

Jury Unanimity. Application of the requirement of jury unanimity to indecency by 
contact was addressed in Pizzo v. State, 235 S.W.3d 711 (Tex. Crim. App. 2007).  

Section 21.11(a)(1), Pizzo held, creates three separate offenses: (1) touching the anus, 
(2) touching the breast, and (3) touching the genitals. Pizzo, 235 S.W.3d at 719. If the 
jury instructions submit these as alternatives, those instructions must make clear that the 
jury is to be unanimous on which alternative the jury relies on for conviction.
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C7.4 Instruction-Indecency with Child-Touching by Victim 

Accusation 

The state accuses the defendant of having committed the offense of indecency 
with a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., with the intent to arouse and gratify the sexual desire of [the defen
dant/[name]], caused [name of child], a child younger than seventeen years old, 
to engage in sexual contact by causing [name of child] to touch the genitals of 
[the defendant/[name]/[another person]]].  

Relevant Statutes 

A person commits an offense if the person, with the intent to arouse or gratify 
the sexual desire of any person, causes a child younger than seventeen years old 
to engage in sexual contact by any touching of any part of the body of the child 
with the anus, breast, or any part of the genitals of a person.  

Sexual contact or touching may be through clothing.  

The offense is committed whether the child is of the same or opposite sex as 
the other person involved in the sexual contact.  

To prove that the defendant is guilty of indecency with a child, the state must 
prove, beyond a reasonable doubt, three elements. The elements are that 

1. the defendant caused a child to engage in sexual contact by causing the 
child to touch, with any part of the child's body, the anus, breast, or any part of 
the genitals of [the defendant/[name]/[another person]]; and 

2. the child was younger than seventeen years old; and 

3. the defendant did this with the intent to arouse or gratify the sexual 

desire of any person.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of indecency 
with a child.  

Definitions 

Intent to Arouse or Gratify Sexual Desire 

A person acts with intent to arouse or gratify sexual desire if it is the person's 
conscious objective or desire to gratify sexual desire.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], engaged in 
sexual contact by [insert allegations, e.g., causing [name of child] to touch the 
genitals of the defendant]; and 

2. [name] was a child younger than seventeen years old; and 

3. the defendant did this with the intent to arouse or gratify [name]'s sex
ual desire.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[or] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must next consider whether the defense of 
[insert defense, e.g., minimal age difference; marriage] applies.  

[Include defense if raised by the evidence; 

see sections C7.7 and C7.8 below.] 

[See chapter 2 for verdict instruction.] 

COMMENT 

It is generally accepted that indecency with a child by contact can occur if the accused 
is shown to have caused the child to touch the defendant. E.g., Haney v. State, 977 
S.W.2d 638, 648 (Tex. App.-Fort Worth 1998, pet. ref'd), abrogated in part on other 
grounds by Howland v. State, 990 S.W.2d 274 (Tex. Crim. App. 1999) ("[T]he evidence 
presented to the jury is more than sufficient to support a jury finding that appellant 
'caused' R.H. to 'touch the genitals of the defendant.' ").
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Under Texas Penal Code section 21.11(a)(1), "[a] person commits an offense if, with 
a child younger than 17 years of age, ... the person ... causes the child to engage in sex
ual contact." Tex. Penal Code 21.11(a)(1).  

If the charged offense used the definition of sexual contact in Penal Code section 
21.01(2), "any touching of the anus, breast, or any other part of the genitals of another 
person," the offense could be committed by causing a child to touch the anus, breast, or 
genitals of the accused (or anyone else). See Tex. Penal Code 21.11(a)(1). Touching by 
a child clearly can constitute sexual contact under this definition.  

Section 21.11, however, has its own definition: 

(c) In this section, "sexual contact" means the following acts, if 
committed with the intent to arouse or gratify the sexual desire of 
any person: 

(1) any touching by a person,. including touching through 
clothing, of the anus, breast, 'or any part of the genitals of a 
child; or 

(2) any touching of any part of the body of a child, including 
touching through clothing, with the anus, breast, or any part 
of the genitals of a person.  

Tex. Penal Code 21.11(c). Only that part of the definition in section 21.11(c)(2) could 
apply to causing a child to touch another person. It needs to be somewhat strained to 
cover the situation, since it defines sexual contact in terms of conduct by someone other 
than the child.  

This situation is the result of 2001 legislation. See Acts 2001, 77th Leg., R.S., ch. 739, 
2 (S.B. 932), eff. Sept 1, 2001. As this bill came out of the senate committee, it added 

to section 21.11 language permitting conviction for causing a child to engage in sexual 
contact. (It also made provision for liability for causing a child to expose himself.) It also 
made the general definition of sexual contact in section 21.01 inapplicable to section 
22.11 and created a new definition of sexual contact for section 21.11.  

The definition of sexual contact in section 21.11 was structured differently than the 
definition in section 21.01. The section 22.11 definition explicitly defined the conduct as 
including touching through clothing, but this was not facilitated by the difference in 
structure.  

In summary, sexual contact as defined for section 21.11 seems to include a touching 
by a child of another person. How should the instructions make clear that-to use a com
mon example-a "touching of any part of the body of a child ... with ... any part of the 
genitals of a person" includes "causing [a child] to touch the genitals of the [person]"? 
The offense as often pleaded does not seem to come within the statutory language. For 
this reason, the first element as set out in the application of law to facts unit of the
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instruction does not correspond exactly to the first element as set out in the relevant stat
utes unit.
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C7.5 Instruction-Indecency with Child-Exposure by 
Defendant 

Accusation 

The state accuses the defendant of having committed the offense of indecency 
with a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., with the intent to arouse and gratify the sexual desire of [name], 
exposed his [genitals/anus], knowing [name], a child younger than seventeen 
years old, was present].  

Relevant Statutes 

A person commits an offense if the person, with the intent to arouse or gratify 
the sexual desire of any person, exposes any part of the person's [genitals/anus], 
knowing a child younger than seventeen years old is present.  

The offense is committed whether the child is of the same or opposite sex as 
the person engaging in sexual contact.  

To prove that the defendant is guilty of indecency with a child, the state must 
prove, beyond a reasonable doubt, four elements. The elements are that

1. the defendant exposed any part of his [genitals/anus]; and 

2. the defendant did this with the intent to arouse or gratify the sexual 
desire of any person; and 

3. the defendant knew another person was present; and 

4. the other person present was a child younger than seventeen years old.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of indecency 
with a child.  

Definitions 

Intent to Arouse or Gratify Sexual Desire 

A person acts with intent to arouse or gratify sexual desire if it is the person's 
conscious objective or desire to gratify sexual desire.
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Knew Another Person Was Present 

A person knows another person is present if the person is aware that such a 
person is present.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], exposed 
[any part of] his [genitals/anus]; and 

2. the defendant did this with the intent to arouse or gratify the sexual 
desire of any person; and 

3. the defendant knew [name] was present; and 

4. [name] was a child younger than seventeen years old.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[or] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must next consider whether the defense of [insert 
defense, e.g., minimal age difference; marriage] applies.  

[Include defense if raised by the evidence; 
see sections C7.7 and C7.8 below.] 

[See chapter 2 for verdict instruction.] 

COMMENT 

Culpable Mental State. The argument that no culpable mental state is required for 
this offense by Texas Penal Code section 6.02 is stronger than is the similar argument for 
indecency by contact under section 21.11(a)(1). The explicit terms of section 21.11(a)(2)
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require proof that the offender acted "with intent to arouse or gratify the sexual desires of 
any person." Tex. Penal Code 21.11(a)(2).  

Nevertheless, current practice appears often to be to allege that the accused acted 
intentionally or knowingly. Castillo v. State, No. 07-04-0488-CR, 2005 WL 2076613, at 
* 1 (Tex. App.-Amarillo Aug. 29, 2005, no pet.) (not designated for publication) (alleg
ing defendant "did then and there, with the intent to arouse or gratify the sexual desire of 
said defendant, intentionally or knowingly expose the defendant's genitals, knowing that 
B.F., a child younger than 17 years and not the defendant's spouse, was present").  
Accord Martinez v. State, 212 S.W.3d 411, 415 (Tex. App.-Austin 2006, pet. ref'd).  

Identity of Child. One court of appeals has held that an indictment for this offense 
need not specify the name of the child who was present. anes v. State, 149 S.W.3d 708 
(Tex. App.-Austin 2004, pet. ref'd). If this is correct, and the state fails to specify the 
name of the child, the application of law to facts unit of the instructions does not need to 
include the name of the child shown to be present.  

General practice, however, seems to be to identify the child by name. If this is 
pleaded, it most likely must be incorporated into the application unit of the instructions.
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C7.6 Instruction-Indecency with Child-Exposure by Child 

Accusation 

The state accuses the defendant of having committed the offense of indecency 
with a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., with the intent to arouse and gratify the sexual desire of [name], 
caused [name], a child younger than seventeen years old, to expose the child's 
[genitals/anus]].  

Relevant Statutes 

A person commits an offense if the person, with the intent to arouse or gratify 
the sexual desire of any person, causes a child younger than seventeen years old 
to expose any part of the child's [genitals/anus].  

The offense is committed whether the child is of the same or opposite sex as 
the person causing the child to expose himself.  

To prove that the defendant is guilty of indecency with a child, the state must 
prove, beyond a reasonable doubt, three elements. The elements are that

1. the defendant caused a child to expose any part of the child's [genitals/ 
anus]; and 

2. the defendant did this with the intent to arouse or gratify the sexual 
desire of any person; and 

3. the person exposed was a child younger than seventeen years old.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of indecency 
with a child.  

Definitions 

Intent to Arouse or Gratify Sexual Desire 

A person acts with intent to arouse or gratify sexual desire if it is the person's 
conscious objective or desire to gratify sexual desire.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that-
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1. the defendant, in [county] County, Texas, on or about [date], caused a 
child, [name], to expose any part of [name] 's [genitals/anus]; and 

2. the defendant did this with the intent to arouse or gratify the sexual 
desire of any person; and 

3. [name] was a child younger than seventeen years old.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[or] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must next consider whether the defense of 
[insert defense, e.g., minimal age difference; marriage] applies.  

[Include defense if raised by the evidence; 

see sections C7.7 and C7.8 below.] 

[See chapter 2 for verdict instruction.]
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C7.7 Instruction-Indecency with Child-Affirmative Defense of 
Minimal Age Difference 

Minimal Age Difference 

You have heard evidence that, when the defendant [insert specific conduct 
constituting offense], he was of a minimal age difference from [name].  

Relevant Statutes 

A person's conduct that would otherwise constitute the offense of indecency 
with a child is not an offense if

1. the person was not more than three years older than the victim; and 

2. the person was of the opposite sex of the victim; and 

3. the person did not use duress, force, or a threat against the victim at the 
time of the offense.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that the affirmative defense of minimal age difference applies.  

Definitions 

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
minimal age difference.  

To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, three elements. The elements are that

1. the defendant was not more than three years older than [name]; and 

2. the defendant was of the opposite sex of [name];and 

3. the defendant did not use duress, force, or a threat against [name] at the 
time of the offense.
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If you all agree the defendant has proved, by a preponderance of the evidence, 
each of the three elements listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of indecency with a child, and you all agree the defendant 
has not proved, by a preponderance of the evidence, all three of elements 1, 2, 
and 3 listed above, you must find the defendant "guilty." 

COMMENT 

Affirmative Defense. Texas Penal Code section 21.11(b) provides an affirmative 
defense if the contact was consensual and the defendant was not more than three years 
older than the victim and of the opposite sex of the victim. This affirmative defense,, 
known traditionally as the "boyfriend defense," will not protect homosexual contact or 
indecency even when the contact or exposure is consensual and the defendant is not 
more than three years older than the victim. The Committee notes that Penal Code sec
tion 21.06, which criminalized homosexual conduct, was held unconstitutional by the.  
U.S. Supreme Court in Lawrence v. Texas, 539 U.S. 558 (2003). The Lawrence court 
held that criminalizing voluntary "deviate sexual intercourse" violated the "right to pri
vacy" protected by substantive due process, enshrined in the Due Process Clause of the 
Fourteenth Amendment. This case may give rise to a defense argument that the boy
friend defense must, as a matter of constitutional law, apply to both homosexual and het
erosexual contact or exposure.  

Additional Elements of Defense. As the affirmative defense of minimal age differ
ence is defined in Penal Code section 21.11, it includes elements in addition to those 
reflected in the charge: 

(3) at the time of the offense [the defendant]: 

(A) was not required under Chapter 62, Code of Criminal 
Procedure, to register for life as a sex offender;.or 

(B) was not a person who under Chapter 62 had a reportable 
conviction or adjudicationfor an offense under this section.  

Tex. Penal Code 21.11(b)(3). The Committee believed that generally there would be 
no dispute about whether the evidence showed these matters. Thus they could generally 
be resolved by the trial judge as a matter of law. This avoids the need for the very com
plex charge that would be required for submission of those matters to the jury.  

A very unusual case could arise in which the trial judge determines that the evidence 
clearly fails to show one or more of the elements of the affirmative defense but the 
defendant nevertheless seeks jury submission of the defense. The Committee did not 
address whether, under those circumstances, the defendant would be entitled to jury sub-
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mission under a charge requiring the defendant to prove the contested elements. See Tex.  
Penal Code 2.04(c) (affirmative defense is to be submitted to the jury if "evidence is 
admitted supporting the defense").  

Note that the age element of the affirmative defense of minimal age difference in 
Penal Code section 21.02(g) is five years, whereas the age difference in the parallel 
defense in section 21.11(b) is three years, and the elements concerning registration under 
chapter 62 of the Code of Criminal Procedure vary slightly as well. See section C7.2 
above for the elements of the defense based on Penal Code section 21.02(g).
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C7.8 Instruction-Indecency with Child-Affirmative Defense of 
Marriage 

Marriage 

You have heard evidence that, when the defendant [insert specific conduct 
constituting offense], he was the spouse of [name].  

Relevant Statutes 

A person's conduct that would otherwise constitute the offense of indecency 
with a child is not an offense if the person was the spouse of the child at the time 
of the offense.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that the affirmative defense of marriage applies.  

Definitions 

[If there is a fact question concerning the existence of a marriage, 

the following definition should be modified to cover the facts at issue.] 

Spouse 

"Spouse" means a person to whom a person is legally married.  

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
marriage.  

To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, that he was the spouse of [name] at the time of 
the offense.
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If you all agree the defendant has proved this defense by a preponderance of 
the evidence, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of indecency with a child, and you all agree the defendant 
has not proved this affirmative defense by a preponderance of the evidence, you 
must find the defendant "guilty." 

COMMENT 

Legislation in 2009 removed that element of the offense consisting of proof that the 
victim was not the defendant's spouse and made the spousal relationship an affirmative 
defense. Tex. Penal Code 21.11(b-1). This change applies at the trial for an offense 
committed on or after the effective date of the legislation. Acts 2009, 81st Leg., R.S., ch.  
260, 2 (H.B. 549), eff. Sept 1, 2009.
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Note 

Texas Penal Code Uses of "Threat" 

Disorderly conduct is committed if a person intentionally or knowingly "threatens 
a person in a public place in an obviously offensive manner." Tex. Penal Code 

42.01(a)(4).  

Robbery is defined as committed if the person "intentionally or knowingly threatens 
or places another in fear of imminent bodily injury." Tex. Penal Code 29.02(a)(2).  

Sexual assault provides that submission is without consent if the proof shows both 
that

1. the defendant compelled the other person to submit or participate by 
threatening to use force or violence against the other person; and 

2. the other person believed the defendant had the present ability to execute the 
threat.  

Tex. Penal Code 22.011(b)(2).
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Terroristic threat is committed if a person "threatens to commit any offense involving 
violence to any person or property" with certain intentions, including the intention to 
place a person in fear of imminent bodily injury. Tex. Penal Code 22.07(a).  

Theft is committed if a person's exercise of control over property (with intent to 
deprive) is pursuant to consent obtained by deception. Deception is defined in Tex. Penal 
Code 1.07(a)(9) as "a threat, however communicated" to do certain specified things.  

Obstruction or retaliation is committed if a person "intentionally or knowingly .. .  
threatens to harm another by an unlawful act" for any of several reasons. Tex. Penal 
Code 36.06(a).  

Harassment is committed if, under certain circumstances, a person "threatens, by tele
phone, in writing, or by electronic communications, in a manner reasonably likely to 
alarm the person receiving the threat, to inflict bodily injury on the person or to commit a 
felony against the person, a member of his family or household, or his property." Tex.  
Penal Code 42.07(a)(2).  

Stalking under Tex. Penal Code 42.072 is not literally defined as threatening but 
clearly uses the concept of threat. For conduct to be such as might give rise to stalking, 
the proof must show three distinguishable things: 

1. The defendant knew or reasonably believed the victim would regard the 
conduct as "threatening" various specified harms; 

2. The conduct actually caused the victim (or someone close to the victim) to be 
placed in fear of certain harms, including bodily injury; and 

3. The conduct was such as would cause a reasonable person to, develop such 
fear.  

Tex. Penal Code 42.072(a) (requiring such conduct on more than one occasion).
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I. Assault 

C8.1 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

The definition of "bodily injury" is from Tex. Penal Code 1.07(a)(8).  

Assault by causing bodily injury is prohibited by and defined in Tex. Penal Code 
22.01(a)(1).  

Assault by threat is prohibited by and defined in Tex. Penal Code 22.01(a)(2).  

Assault by offensive touching is prohibited by and defined in Tex. Penal Code 
22.01(a)(3).
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C8.2 Instruction-Assault by Causing Bodily Injury 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of assault: 
Specifically, the accusation is that the defendant [insert specific allegations, e.g., 
intentionally, knowingly, or recklessly caused bodily injury to [name] by striking 
[name] with a stick, slapping him with his hand, or kicking him with his foot].  

Relevant Statutes 

A person commits an offense if the person intentionally, knowingly, or reck
lessly causes bodily injury to another.  

To prove that the defendant is guilty of assault, the state must prove, beyond a 
reasonable doubt, two elements. The elements are that 

1. the defendant caused bodily injury to another; and 

2. the defendant

a. intended to cause the bodily injury; 

b. had knowledge that he would cause the bodily injury; or 

c. was reckless about whether he would cause the bodily injury.  

[Include the following if raised by the evidence.] 

It does not matter that the other person allegedly injured was the defendant's 
spouse.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of assault.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.
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Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.  

[Include the following if recklessness is pleaded.] 

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], caused 
bodily injury to [name] by [insert specific allegations, e.g., 

a. striking [name] with a stick; or 

b. slapping [name] with his hand; or 

c. kicking [name] with his foot]; and 

2. the defendant did this either

a. intending to cause the injury to [name]; or 

b. knowing that the injury to [name] would be caused; or 

c. with recklessness about whether the injury to [name] would be 
caused.  

You must all agree on elements 1 and 2 listed above [include ifapplicable:, but 
you do not have to agree on the method of causing bodily injury listed in ele
ments 1.a, 1.b, and 1.c above].  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty."

181

C8.2.



ASSAULTIVE OFFENSES

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Jury Unanimity in Assault Cases. In Landrian v. State, 268 S.W.3d 532 (Tex.  
Crim. App. 2008), the court of criminal appeals addressed jury unanimity in some 
assault cases. Unanimity was not required, Landrian held, when a jury in an aggravated 
assault case was told it could convict on proof that either

1. the defendant caused bodily injury to the victim by using a deadly weapon (a 
bottle); or 

2. the defendant caused serious bodily injury to the victim by throwing a bottle 
in the victim's direction.  

Both theories described a single crime-causing bodily injury to the victim by an act 
and differed only with regard to aggravating matters, i.e., using a deadly weapon or caus
ing bodily injury that is serious. Unanimity is not required regarding such aggravating 
matters. Landrian, 268 S.W.3d at 538-39.  

The analysis suggested that unanimity would be required if the jury were permitted to 
convict on more than one of the three alternatives set out in Texas Penal Code section 
22.02(a)-causing bodily injury, threatening bodily injury, or causing offensive physical 
contact. Landrian, 268 S.W.3d at 540.  

In Landrian, some witnesses testified that Landrian struck the victim with a beer bot
tle. Apparently, the state did not rely on the possibility that this proved aggravated 
assault under the first alternative. Rather, the state relied on proof of a single "act" by the 
defendant consisting of throwing a beer bottle. It offered that this act could give rise to 
aggravated assault either because the bottle (1) was a deadly weapon and was used to 
cause bodily injury or (2) was used to cause bodily injury that was serious. The defini
tion of "bodily injury" is from Penal Code section 1.07(8).  

Landrian may not apply, then, and unanimity may be required if the alternative theo
ries submitted to the jury rely on different though related actions by the defendant, e.g., 
"cracking" the victim on his head with a beer bottle or throwing a beer bottle in the vic
tim's direction.  

Culpable Mental State. Assault by causing bodily injury is clearly a "result type" 
offense, and the culpable mental state must apply to the required result-the occurrence 
of bodily injury. Must the culpable mental state also apply to the conduct-for example, 
striking with a stick? The above instruction assumes it does not apply. The statute defin-
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ing the crime does not even mention the conduct, and the need for some conduct is cre
ated only by implication and by Penal Code section 6.01.  

It is very unlikely that a defendant would be proved to have had the intent to cause the 
result of injury but the facts raise some question whether the defendant intended the con
duct that caused the injury.  

Injury to Spouse. The statute awkwardly defines the offense as causing injury "to 
another, including the person's spouse." Tex. Penal Code 22.02(a)(1). Rather than 
complicating the definition with this additional phrase, the instruction offers a specific 
statement that would effectively implement what the legislature must have intended.  
This statement may be included if the evidence raises the possibility that the injured vic
tim was the defendant's spouse. It should not be included in other situations.
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C8.3 Instruction-Assault by Threat 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of assault.  
Specifically, the accusation is that the defendant [insert specific allegations,.e.g., 
intentionally or knowingly threatened [name] with imminent bodily injury].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly threat

ens another with imminent bodily injury.  

To prove that the defendant is guilty of assault, the state must prove, beyond a 
reasonable doubt, two elements. The elements are that

1. the defendant threatened another with imminent bodily injury; and 

2. the defendant did this intentionally or knowingly.  

[Include the following if raised by the evidence.] 

It does not matter that the other person allegedly injured was the defendant's 
spouse.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of assault.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Intentionally Threaten Another with Imminent Bodily Injury 

A person intentionally threatens another with imminent bodily injury if it is the 
person's conscious objective or desire to cause the other person to fear imminent 
bodily injury.
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Knowingly Threaten Another with Imminent Bodily Injury 

A person knowingly threatens another with imminent bodily, injury if the per
son is aware that the person's conduct is reasonably certain to cause the other per
son to fear imminent bodily injury.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], threatened 
[name] with imminent bodily injury; and 

2. the defendant did this intentionally or knowingly.  

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Definition of "Imminent." Texas criminal law provides no definition of "immi
nent," and none is included in the instruction.  

Threat-Various Uses in Penal Code. The term threat is used in a number of other 
offenses in addition to assault and aggravated assault. When defining threat in instruc
tions for other offenses, this should be kept in mind. The note at the end of the table of 
contents to this chapter contains a description of at least some of the uses of threat termi
nology in other Texas Penal Code provisions.  

Threat as Assault-Generally. Texas law remains unclear about certain key 

aspects of the crime of assault by threat.  

As the court of criminal appeals pointed out in Schmidt v. State, 232 S.W.3d 66, 67-69 
(Tex. Crim. App. 2007) (discussing the meaning of threat in the offense of retaliation), 
Texas criminal law leaves somewhat unclear what constitutes threatening as required for 
this type of assault. See Schmidt, 232 S.W.3d at 68 ("We do not reach the issue, left open 
by our opinion in [Olivas v. State, 203 S.W.3d 341, 349 (Tex. Crim. App. 2006)], of 
whether or not a victim must perceive the threat. . . ."). See also Dobbins v. State, 228
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S.W.3d 761, 766 n.6 (Tex. App.-Houston [14th Dist.] 2007, pet. ref'd, untimely filed) 
(noting that Olivas suggests that the "complainant need not have perceived the threat in 
order for an offense to have occurred").  

As Schmidt and Olivas suggest, the requirement that the defendant be proved to have 
"threaten[ed] another" is so unclear that, as applied to some sets of facts, it may be 
unconstitutionally vague.  

This ambiguity raises at least four questions regarding the meaning of this type of 
assault: 

1. Must the victim have perceived the threat? 

2. Must the victim have been put in fear of imminent bodily injury? 

3. Must the defendant have intended the victim to be put in fear of imminent 
bodily injury or otherwise have a culpable mental state concerning that consequence? 

4. Must the defendant's conduct meet some "objective" requirement? Specifi
cally, must the defendant have engaged in verbal or physical actions that would have 
created a fear of imminent bodily injury in a reasonable person under the circum
stances? 

In Olivas, the court of criminal appeals held that the proof in a prosecution for assault 
by using a firearm, if it required the victim to perceive the threat, did not require that the 
victim perceive the exact threat communicated by the defendant. Olivas, 203 S.W.3d at 
350-51. Thus the proof was sufficient when the defendant threatened the victim by 
shooting at her with a firearm but the victim perceived that the defendant was threaten
ing her by throwing rocks at her.  

The Waco court of appeals read Olivas as establishing that the proof must show that 
the defendant's conduct was such as would portend an immediate threat of danger to a 
person of reasonable sensibilities. Whiddon v. State, No. 10-06-00085-CR, 2007 WL 
416373, at *3 (Tex. App.-Waco Feb. 7, 2007, no pet.) (not designated for publication).  
Whether the complainant was actually put in fear is relevant but not necessarily control
ling.  

The State Bar Committee in its 1970 report recommended that this type of assault be 
defined as requiring that the accused "intentionally or knowingly cause another to fear 
imminent bodily injury." See State Bar Committee on Revision of the Penal Code, Texas 
Penal Code: A Proposed Revision 22.01(a)(2) (Final Draft Oct. 1970). The threat ter
minology used instead by the legislature was apparently first suggested by the Legisla
tive Committee of the Texas District & County Attorneys' Association.  

Most likely, the terminology was intended to change prior law, which had been that a 
verbal threat alone could not constitute assault.  

Almost certainly, the term threat was not intended to have the same content as the 
State Bar Committee's proposed language. Similarly, the term was quite likely intended 
to dispense with the need for the prosecution to prove actual putting in fear. It might,
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however, have been intended to include the culpable mental state required by the State 
Bar Committee's suggestion-essentially the intent to put the victim in fear.  

A number of Texas courts have construed the statute to require this. The Fort Worth 
court of appeals stated: 

Texas Penal Code section 22.01(a)(2) defines the offense of assault by threat 
as occurring when a person "intentionally or knowingly threatens another 
with imminent bodily injury." Aggravated assault by threat is a nature-of
conduct offense. Accordingly, our focus is not on a victim's perception of the 
defendant's behavior; rather, we look at the acts and culpability of the defen
dant, that is, whether the defendant intended to cause or knowingly "cause[d] 
in the victim a reasonable apprehension of imminent bodily injury." 

In re S.B., 117 S.W.3d 443, 450 (Tex. App.-Fort Worth 2003, no pet.) (citations omit
ted).  

In Whiddon, the Waco court of appeals appeared to assume that assault requires proof 
that the defendant at least knew his actions would place the complainant in fear of 
imminent bodily injury. Whiddon, 2007 WL 416373, at *2. See also Black v. State, No.  
2-05-388-CR, 2006 WL 2507325, at *3 (Tex. App.-Fort Worth Aug. 31, 2006, pet.  
ref'd) (not designated for publication) ("Aggravated assault by threat is a 'nature of con
duct offense' that can be committed only by knowingly or intentionally causing the vic
tim to reasonably apprehend imminent bodily injury because of a communicated 
threat."); Fitzgerald v. State, No. 11-04-00250-CR, 2006 WL 246277, at *4 (Tex.  
App.-Eastland Feb. 2, 2006, no pet.) (not designated for publication) (citations omit
ted) ("Assault by threat under Section 22.01(a)(2) is a 'nature-of-conduct' offense unlike 
assault under [Penal Code section 22.01(a)(1)] where a defendant actually causes bodily 
injury. The focus is not on a victim's perception but upon whether a defendant intention
ally or knowingly caused the victim a reasonable apprehension of imminent bodily 
injury.") 

Some of these statements of what section 22.01(a)(2) requires fail to recognize that 
although the statute might not require proof that the victim was actually put in fear, it 
might demand that the state prove the defendant intended the victim to be put in fear or 
at least was aware that his conduct was reasonable certain to put the victim in fear.  

In any case, if any of the four questions above are answered "yes," a defendant would 
seem to have a right to have the jury instructed on this point.  

Definitions of "Threat" in Instruction. The members of the Committee differed in 
opinion on the extent to which the Committee should attempt to define terms if the stat
utes do not provide clearly applicable definitions. (See the discussion starting at section 
C1.5 in this volume.) Therefore the instructions do not offer a definition the term of 
threat. However, should a particular fact situation make a definition desirable, the Com
mittee offers three possible definitions of threat-actually, of threatening another with 
bodily injury.
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The first defines the offense simply in terms of conduct reasonably likely to produce 
fear: 

Threaten Another with Imminent Bodily Injury 

A person threatens another with imminent bodily injury if the person uses 
words or engages in conduct that individually or in combination would pro
duce a fear of imminent bodily injury in a reasonable person.  

The second would add a requirement that the victim experience a fear of imminent 
bodily injury: 

Threaten Another with Imminent Bodily Injury 

A person threatens another with imminent bodily injury if the person 
both 

1. uses words or engages in conduct that individually or in 
combination would produce a fear of imminent bodily injury in a 
reasonable-person; and 

2. causes fear of imminent bodily injury in another person.  

The third would define threat in terms of words or conduct indicating an intention 
without reference to the likely impact: 

Threaten Another with Imminent Bodily Injury 

A person threatens another with imminent bodily injury if the person uses 
words or engages in conduct that indicate an intention to cause imminent 
bodily injury to another person.  

Culpable Mental State. Explaining the culpable mental state required for this 
offense is difficult because of the uncertainty about what constitutes the required threat.  
The above instruction's provisions assume that the thrust of the crime is acting with at 
least knowledge that one's actions will put another in fear.  

These definitions may be inadequate, but it is difficult to tell. In one recent case, a 
court of appeals addressed at length the sufficiency of the evidence to show the defen
dant intentionally or knowingly threatened the complainant. Yet at no point did the court 
ever articulate in understandable terms precisely what the proof required. Dobbins, 228 
S.W.3d at 765.
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C8.4 Instruction-Assault by Offensive Touching 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of assault.  
Specifically, the accusation is that the defendant [insert specific allegations, e.g., 
intentionally or knowingly caused physical contact with [name] by touching 
[name] with the defendant's hand when the defendant knew and should reason
ably have believed that [name] would regard the contact as offensive and provoc
ative].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 
physical contact with another and the person knows or should reasonably believe 
that the other will regard the contact as offensive or provocative.  

To prove that the defendant is guilty of assault, the state must prove, beyond a 
reasonable doubt, three elements. The elements are that

1. the defendant caused physical contact with another person; and 

2. the defendant did this intentionally or knowingly; and 

3. the defendant either

a. knew the other person would regard the contact as offensive or 
provocative; or 

b. should reasonably have believed the other person would regard 
the contact as offensive or provocative.  

Burden of Proof 

The state.must prove, beyond a reasonable doubt, the accusation of assault.  

Definitions 

Intentionally Causing Physical Contact with Another 

A person intentionally causes physical contact with another person if it is the 
person's conscious objective or desire to cause such physical contact.
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Knowingly Causing Physical Contact with Another 

A person knowingly causes physical contact with another person if the person 
is aware that the person's conduct is reasonably certain to cause such physical 
contact.  

Knowing Contact with Another Will Be Offensive or Provocative 

A person knows that another person will regard physical contact as offensive 
or provocative if the person is aware that the other person is reasonably certain to 
regard that physical contact as offensive or provocative.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], caused 
physical contact with [name]; and 

2. the defendant did this intentionally or knowingly; and 

3. the defendant either

a. knew [name] would regard this physical contact as offensive or 
provocative; or 

b. should reasonably have believed that [name] would regard this 
physical contact as offensive or provocative.  

You must all agree on elements 1, 2, and 3 listed above, but you do not have to 
agree on the culpable mental state listed in elements 3.a and 3.b above.  

If you all.agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Definitions. The law provides no definition of "physical contact," "offensive," or 
"provocative."
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Culpable Mental State. This offense seems clearly to require a two-part culpable 
mental state. One part requires that the causing of physical contact be intentional or 
knowing. The other involves a culpable mental state concerning the offensiveness of the 
contact.  

Need to Prove Victim Found Contact Offensive or Provocative. Whether the 
offense requires proof that the victim actually regarded the contact as offensive or pro
vocative is not clear from the statute or the case law.  

Victim Spouse of Defendant. Texas Penal Code section 22.01(a)(3), unlike the 
other portions of section 22.01(a), does not contain language explicitly stating that the 
victim may be the defendant's spouse. Certainly this does not mean that there is a"spou
sal exception" to this type of assault. But by making this language explicit, the instruc
tion goes beyond the statutory language. This would be of particular importance if a jury 
is instructed on several types of assault. The charge should not contain language suggest
ing that only the other types of assault lack a "spousal exemption."
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II. Sexual Assault 

C8.5 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

Sexual assault is prohibited by and defined in Tex. Penal Code 22.011.  

Sexual assault by force or violence is prohibited by and defined in Tex. Penal Code 
22.011(a)(1)(A) and 22.011(b)(1).  

Sexual assault by threat is prohibited by and defined in Tex. Penal Code 
22.011(b)(2).  

Sexual assault of a child is prohibited by and defined in Tex. Penal Code 
22.01 1(a)(2)(A).  

The definition of "child" for purposes of sexual assault is based on Tex. Penal Code 
22.011(c)(1).  

The affirmative defense of minimal age difference to sexual assault of a child is pro
vided for in Tex. Penal Code 22.011(e)(2).  

The definition of "spouse" for purposes of the affirmative defense of marriage is 
based on Tex. Penal Code 22.011(c)(2): 

The affirmative defense of marriage to sexual assault of a child is provided for in Tex.  
Penal Code 22.011(e)(1).  

Sexual assault of an impaired victim is prohibited by and defined in Tex. Penal Code 
22.011(b)(3).
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C8.6 Instruction-Sexual Assault by Force or Violence 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of sexual 
assault. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., intentionally or knowingly caused the penetration of the female sexual 
organ of [name] by placing his sexual organ in the female sexual organ of [name] 
without the consent of [name], in that the defendant compelled [name] to submit 
or participate by the use of physical force or violence].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 
the penetration of the sexual organ of another person by any means without that 
other person's consent.  

Penetration of another person's sexual organ is without consent if the person 
compels the other person to submit or participate by the use of physical force or 
violence.  

To prove that the defendant is guilty of sexual assault, the state must prove, 
beyond a reasonable doubt, two elements. The elements are that

1. the defendant intentionally or knowingly caused the penetration of the 
sexual organ of another person by any means; and 

2. this penetration was without the consent of that other person because 
the defendant used physical force or violence, and by this physical force or 
violence the defendant forced the other person to submit or participate.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of sexual 
assault.  

Definitions 

Intentionally Causing Penetration 

A person intentionally causes the penetration of the sexual organ of another 
person by his sexual organ if the person has the conscious objective or desire to 
cause that penetration.
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Knowingly Causing Penetration 

A person knowingly causes the penetration of the sexual organ of another per
son by his sexual organ if the person is aware that his conduct is reasonably cer
tain to cause that penetration.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly caused the penetration of the sexual organ of [name] by 
placing his sexual organ in the female sexual organ of [name]; and 

2. this penetration was without the consent of [name] because the defen
dant used physical force or violence, and by that physical force or violence 
compelled [name] to submit or participate.  

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Lack of Consent. The crime of sexual assault, as defined in the basic statutory pro
vision, requires that the conduct occur "without [the victim's] consent." See Tex. Penal 
Code 22.01 1(a)(1). Section 22.011(b) provides that "[a] sexual assault under Subsec
tion (a)(1) is without consent of the other person" in eleven specified situations. See Tex.  
Penal Code 22.011(b).  

Some members of the Committee believed that the list of situations in subsection (b) 
is not exclusive. Consequently, they concluded, the state is entitled to rely simply on sec
tion 22.011(a)(1) and have the jury told only that the state must prove that the conduct 
occurred without the victim's consent.  

A majority of the Committee concluded otherwise. In their view, the statute-perhaps 
somewhat awkwardly-means that the prohibited conduct is without the victim's con
sent only if the state proves one of the subsection (b) situations applies.
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Definitions of Culpable Mental States. The instruction provides specific defini
tions of "intent" and "knowledge" as they apply to the one element involved-penetra
tion.  

Rather than determine whether the penetration element is a "nature of conduct" ele
ment or "result" element, the instruction attempts to define the culpable mental states in 
a way that is consistent with either characterization of the penetration element.  

Culpable Mental State Concerning Lack of Consent. A major concern for the 
Committee was whether the charge should require a culpable mental state regarding 
either lack of consent or the specific statutory manner in which lack of consent would be 
proved. Traditional Texas practice of charging juries in the language of the statute 
obscured this issue. The approach taken by the Committee requires that it be addressed 
and resolved.  

The Committee recognized that this is important not only for purposes of the jury 
charge on the offense but also because it affects the availability of a charge on mistake of 
fact. If no culpable mental state is required regarding lack of consent, a defendant's evi
dence that the defendant believed the victim consented will never create a right to a 
charge on mistake of fact.  

Mechanically, the question is whether the requirement in Penal Code section 
22.011(a)(1) that the accused act intentionally or knowingly applies to the element 
"without [the other] person's consent." 

Some case law suggests the offense requires a culpable mental state regarding lack of 
consent. In Rubio v. State, 607 S.W.2d 498 (Tex. Crim. App. 1980), the court of criminal 
appeals held that under a prior statute the state may introduce evidence of extraneous 
sexual assaults against a sexual assault defendant who places the victim's consent in 
issue. The court referred to Rubio with approval in Casey v. State, 215 S.W.3d 870, 880 
(Tex. Crim. App. 2007).  

The Rubio analysis seems to assume that sexual assault requires some awareness 
regarding the victim's lack of consent. Evidence of extraneous assaults would be rele
vant only if the charged crime required proof of awareness of lack of consent.  

Rubio did not address how the then-current statute might have imposed such a 
requirement. Further, of course, it did not address the current statute.  

The Committee was split on the matter. A majority, however, concluded that if faced 
directly with the issue, the court of criminal appeals would hold that no culpable mental 
state is required regarding lack of consent.  

The major consideration in the majority's reasoning was that some of the specific stat
utory ways of showing lack of consent, set out in Penal Code section 22.011(b), impose 
requirements of culpable mental states. Others do not. This suggests that the legislature 
intended those ways of showing lack of consent not explicitly requiring culpable mental 
states to have none.
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The above charge covers situations in which the state has chosen to prove lack of con
sent by proving that the accused compelled the victim to submit or participate by the use 
of physical force or violence under section 22.011(b)(1). No culpable mental state is 
explicitly required by section 22.011(b)(1), so the charge requires none.  

Charge on "Slight" Penetration. Juries in sexual assault prosecutions are at least 
sometimes instructed along the following lines: 

One of the elements in this case is "penetration." You are instructed that pen
etration is complete however slight.  

Moreno v. State, No. 09-02-490-CR, 2003 WL 22351320, at *3 (Tex. App.-Beaumont 
Oct. 15, 2003, no pet.) (not designated for publication). The cases have found no error in 
such a charge. See, e.g., Moreno, 2003 WL 22351320; Espinoza v. State, No.  
04-02-00061-CR, 2003 WL. 732078 (Tex. App.-San Antonio Mar. 5, 2003, no pet.) 
(not designated for publication).  

Flannery v. State, 117 S.W.2d 1111, 1115 (Tex. Crim. App. 1938), apparently the lead
ing decision, held permissible the following charge: 

[T]he slightest penetration of the body of the female by the sexual organ of 
the male is sufficient; it is unnecessary that the penetration should be perfect; 
nor that there should be an entering of the vagina or rupture of the hymen; the 
entering of the vulva or labia is sufficient.  

More recent decisions have reached the same result and have characterized the charge 
as a correct statement of the law rather than an impermissible definition of penetration.  
The leading decisions are Rawlings v. State, 874 S.W.2d 740 (Tex. App.-Fort Worth 
1994, no pet.), and Wilson v. State, 905 S.W.2d 46 (Tex. App.-Corpus Christi 1995, no 
pet.).  

The Committee, however, concluded that such a charge is inappropriate as without 
any firm basis in current law, some current practice notwithstanding.  

None of the decisions holds that it is required. Henry v. State, 103 S.W.2d 377, 379
80 (Tex. Crim. App. 1937), did comment that the trial court should have given a charge 
requested by the defendant that included the statement, "By the term 'Act of intercourse' 
as used herein is meant any degree of penetration, however slight, of the person of pros
ecuting witness by defendant." The defendant's entitlement to the charge at issue must 
have rested on other aspects of it, since the included statement regarding "act of inter
course" could not have been to the defendant's advantage. Henry, 103 S.W.2d at 380.
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C8.7 Instruction-Sexual Assault by Force or Violence or by 
Threat of Force or Violence 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of sexual 
assault. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., intentionally or knowingly caused the penetration of the female sexual 
organ of [name] by placing his sexual organ in the female sexual organ of [name] 
without the consent of [name], in that the defendant compelled [name] to submit 
or participate by the use of physical force or violence, or compelled [name] to 
submit or participate by threatening to use physical force or violence against 
[name], and [name] believed that the defendant had the present ability to execute 
the threat].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 
the penetration of the sexual organ of another person by any means without that 
other person's consent.  

Penetration of another person's sexual organ is without consent if 

1. the person compels the other person to submit or participate by the use 
of physical force or violence; or 

2. the person compels the other person to submit or participate by threat
ening to use physical force or violence against the other person and the other 
person believes that the person has the present ability to execute the threat.  

To prove that the defendant is guilty of sexual assault, the state must prove, 
beyond a reasonable doubt, two elements. The elements are that 

1. the defendant intentionally or knowingly caused the penetration of the 
sexual organ of another person by any means; and 

2. this penetration was without the consent of that other person because 
the defendant either

a. compelled the other person to submit or participate by the use of 
physical force or violence; or 

b. compelled the other person to submit or participate by 
threatening to use physical force or violence against the other
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person and the other person believed that the defendant had the 
present ability to execute the threat.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of sexual 
assault.  

Definitions 

Intentionally Causing Penetration 

A person intentionally causes the penetration of the sexual organ of another 
person by his sexual organ if the person has the conscious objective or desire to 
cause that penetration.  

Knowingly Causing Penetration 

A person knowingly causes the penetration of the sexual organ of another per
son by his sexual organ if the person is aware that his conduct is reasonably cer
tain to cause that penetration.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly caused the penetration of the sexual organ of [name] by 
placing his sexual organ in the female sexual organ of [name]; and 

2. this penetration was without the consent of [name] because the defen
dant either

a. used physical force or violence, and by that physical force or 
violence compelled [name] to submit or participate; or 

b. threatened to use physical force or violence against [name], 
[name] believed that the defendant had the present-ability to 
execute the threat, and by 'this threat the defendant compelled 
[name] to submit or participate.  

You must all agree on elements 1 and 2 listed above, but you do not have to 
agree on the form of absence of consent listed in elements 2.a and 2.b above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty."
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If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Threatening to Use Force or Violence. The charge does not define "threatening" 
because the law provides no definition. See the discussion at the Comment to section 
C8.3 above.
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C8.8 Instruction-Sexual Assault of Child 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of sexual 
assault. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., intentionally or knowingly caused the penetration of the sexual organ 
of [name], a child, by placing his sexual organ in the female sexual organ of 
[name]].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 
the penetration of the sexual organ of a child by any means.  

To prove that the defendant is guilty of sexual assault, the state must prove, 
beyond a reasonable doubt, two elements. The elements are that

1. the defendant intentionally or knowingly caused the penetration of the 
sexual organ of another person by any means; and 

2. the other person was a child.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of sexual 
assault.  

Definitions 

Intentionally Causing Penetration 

A person intentionally causes the penetration of the sexual organ of another 
person by his sexual organ if the person has the conscious objective or desire to 
cause that penetration.  

Knowingly Causing Penetration 

A person knowingly causes the penetration of the sexual organ of another per
son by his sexual organ if the person is aware that his conduct is reasonably cer
tain to cause that penetration.

200

C8.8



ASSAULTIVE OFFENSES

Child 

A child is a person younger than seventeen years old who is not the spouse of 
the defendant.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly caused the penetration of the sexual organ of [name] by 
placing his sexual organ in the female sexual organ of [name]; and 

2. [name] was at the time a child.  

You must all agree on elements 1 and 2 listed above.  

If you all agree that the state has failed to prove, beyond a reasonable doubt, 
one or both of elements 1 and 2 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[or] 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must next consider whether the defense of [insert 
defense, e.g., minimal age difference; marriage] applies.  

[Include defense if raised by the evidence; 
see sections C8.9 and C8.10 below.] 

[See chapter 2 for verdict instruction.]
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C8.9 Instruction-Sexual Assault of Child-Affirmative Defense 
of Minimal Age Difference 

Minimal Age Difference 

You have heard evidence that, when the defendant [insert specific conduct 
constituting offense], he was of a minimal age difference from [name].  

Relevant Statutes 

A person's conduct that would otherwise constitute the offense of sexual 
assault of a child is not an offense if

1. the person was not more than three years older than the child; and 

2. the child was fourteen years old or older.  

Burden of Proof 

The burden is on the defendant to' prove, by a preponderance of the evidence, 
that the affirmative defense of minimal age difference, applies.  

Definitions 

Preponderance of the Evidence 

The term "preponderance of the evidence" means the 'greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
minimal age difference.  

To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, two elements. The elements are that 

1. the defendant was not more than three years older than [name]; and 

2. [name] was fourteen years old or older.  

If you all agree the defendant has proved, by a preponderance of the evidence, 
both of the two elements listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond 'a reasonable doubt, each of the 
elements of the offense of sexual assault of a child, and you all agree the defen-
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dant has not proved, by a preponderance of the evidence, both elements 1 and 2 
listed above, you must find the defendant "guilty." 

COMMENT 

As the affirmative defense of minimal age difference is defined in Texas Penal Code 
section 22.011, it includes several elements in addition to those reflected in the charge: 

1. The defendant must not have been required to register for life as a sex 
offender and must not have been a person with a conviction for sexual assault that is 
reportable under chapter 62 of the Code of Criminal Procedure.  

2. The victim must not have been a person the defendant was prohibited from 
marrying, purporting to marry, or living with under Penal Code section 25.01.  

The Committee believed that generally there would be no dispute about whether the 
evidence showed these matters. Thus they could generally be resolved by the trial judge 
as a matter of law. This avoids the need for the very complex charge that would be 
required for submission of those matters to the jury.  

A very unusual case could arise in which the trial judge determines that the evidence 
clearly fails to show one or more of these elements of the affirmative defense but the 
defendant nevertheless seeks jury submission of the defense. The Committee did not 
address whether, under those circumstances, the defendant would be entitled to jury sub
mission under a charge requiring the defendant to prove the contested elements. See Tex.  
Penal Code 2.04(c) (affirmative defense is to be submitted to the jury if "evidence is 
admitted supporting the defense").
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C8.10 Instruction-Sexual Assault of Child-Affirmative Defense 
of Marriage 

Marriage 

You have heard evidence that, when the defendant [insert specific conduct 
constituting offense], he was the spouse of [name].  

Relevant Statutes 

A person's conduct that would otherwise constitute the offense of sexual 
assault of a child is not an offense if the person was the spouse of the child at the 
time of the offense.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that the affirmative defense of marriage applies.  

Definitions 

[If there is a fact question concerning the existence of a marriage, 
the following definition should be modified to cover the facts at issue.] 

Spouse 

"Spouse" means a person to whom a person is legally married.  

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
marriage.  

To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, that he was the spouse of [name] at the time of 
the offense.
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If you all agree the defendant has proved this defense by a preponderance of 
the evidence, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of sexual assault of a child, and you all agree the defen
dant has not proved this affirmative defense by a preponderance of the evidence, 
you must find the defendant "guilty."
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C8.11 Instruction-Sexual Assault of Impaired Victim 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of sexual 

assault. Specifically, the accusation is that the defendant [insert specific allega

tions, e.g., intentionally or knowingly caused the penetration of the female sexual 
organ of [name] by placing his sexual organ in the female sexual organ of [name] 

without the consent of [name], in that [name] did not consent and the defendant 
knew [name] was physically unable to resist].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 

the penetration of the sexual organ of another person by any means without that 

other person's consent.  

Penetration of another person's sexual organ is without consent if the other 

person has not consented and the person knows the other person is physically 

unable to resist.  

To prove that the defendant is'guilty of sexual assault, the state must prove, 

beyond a reasonable doubt, four elements. The elements are that

1. the defendant intentionally or knowingly caused the penetration of the 

sexual organ of another person by any means; and 

2. the other person did not consent; and 

3. the other person was physically unable to resist; and 

4. the defendant knew the other person was physically unable to resist.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of sexual 

assault.
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Definitions 

Intentionally Causing Penetration 

A person intentionally causes the penetration of the sexual organ of another 
person by his sexual organ if the person has the conscious objective or desire to 
cause that penetration.  

Knowingly Causing Penetration 

A person knowingly causes the penetration of the sexual organ of another per
son by his sexual organ if the person is aware that his conduct is reasonably cer
tain to cause that penetration.  

Knowing Another Person Is Physically Unable to Resist 

A person knows another person is physically unable to resist if the person is 
aware that the other person is physically unable to resist.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly caused the penetration of the sexual organ of [name] by 
placing his sexual organ in the female sexual organ of [name]; and 

2. [name] did not consent; and 

3. [name] was physically unable to resist; and 

4. the defendant knew [name] was physically unable to resist.  

You must all agree on elements 1, 2, 3, and 4 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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COMMENT 

Case Law Exposition of "Physically Unable to Resist." In Elliott v. State, 858 
S.W.2d 478 (Tex. Crim. App. 1993), the court of criminal appeals arguably modified the 
plain meaning of the statutory terms defining this type of sexual assault. Elliott chal
lenged his conviction of capital murder committed in the course of sexual assault on the 
basis that the evidence failed to support the state's allegation that the victim was so 
impaired by alcohol and cocaine as to be physically unable to resist. The evidence 
showed the victim was not unconscious, but the parties differed on the degree of impair
ment proved. The court addressed the contention that "the evidence is insufficient to 
establish the State's theory of lack of consent to the sexual intercourse between appellant 
and the victim." Elliott, 858 S.W.2d at 480. Under the statute then in effect, "A sexual 
assault is without consent of the other person if the other person has not consented and 
the actor knows the other person is physically unable to resist." Elliott, 858 S.W.2d at 
480. Elliott argued that the evidence failed to establish that the victim had been rendered 
"physically unable to resist." Elliott, 858 S.W.2d at 480. The court rejected this.  

Beginning with the meaning of the statutory standard, the court explained: 

[W]e are not inclined to be strict in construing the meaning of "physically 
unable to resist" in 22.011(b)(3). We hold that where assent in fact has not 
been given, and the actor knows that the victim's physical impairment is such 
that resistance is not reasonably to be expected, sexual intercourse is "without 
consent" under the sexual assault statute.  

Elliott, 858 S.W.2d at 485 (citations omitted). Applying this, the court added: 

[T]he jury could have found that because of the effects of her intoxication, 
[the victim] could not reasonably have been expected to resist her assailants, 
and that appellant knew and took advantage of this fact.  

[A] rational jury could have discounted the opinions of [the witnesses] as 
inconsistent with all the other evidence, and concluded beyond a reasonable 
doubt that appellant knew [the victim's] physical impairment was such that 
resistance was not reasonably to be expected. The evidence was not lacking 
on this account.  

Elliott, 858 S.W.2d at 485. Elliott appears to still be good law. See Casey v. State, 160 
S.W.3d 218, 223-24 (Tex. App.-Austin 2005), rev'd on other grounds, 215 S.W.3d 870 
(Tex. Crim. App. 2007).  

The Committee considered whether Elliott constituted an interpretation of the statu
tory language that should be communicated to jurors in the jury charge. One possible 
construction of the case is that Elliott purported to give the statutory language a meaning 
quite different from what can be gleaned from the language itself and thus should be
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reflected in jury charges. This might mean that the third and fourth elements of the 
offense would be defined as follows: 

3. the other person was so physically impaired that resistance was not to 
be expected; and 

4. the defendant knew the other person was so impaired.  

A majority of the Committee, however, construed Elliott as a sufficiency-of-the
evidence case that did not affect the propriety of instructing juries in the language of the 
statute.
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III. Aggravated Assault 

C8.12 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

The definition of "bodily injury" is from Tex. Penal Code 1.07(a)(8).  

The definition of "serious bodily injury" is from Tex. Penal Code 1.07(a)(46).  

The definition of "deadly weapon" is from Tex. Penal Code 1.07(a)(17).  

Aggravated sexual assault is prohibited by and defined in Tex. Penal Code 22.021: 

Aggravated assault by causing serious bodily injury is prohibited by and defined in 
Tex. Penal Code 22.02(a)(1).  

Aggravated assault by using or exhibiting a deadly weapon is prohibited by and 
defined in Tex. Penal Code 22.02(a)(2).
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C8.13 Instruction-Aggravated Sexual Assault 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
sexual assault. Specifically, the accusation is that the defendant [insert specific 
allegations, e.g., intentionally or knowingly caused the penetration of the female 
sexual organ of [name] by placing his sexual organ in the female sexual organ of 
[name] without the consent of [name], in that the defendant compelled [name] to 
submit or participate by the use of physical force or violence and in the same 
criminal episode caused serious bodily injury to [name]].  

Relevant Statutes 

A person commits an offense if the person intentionally or knowingly causes 
the penetration of the sexual organ of another person by any means without that 
other person's consent and, in the same criminal episode, causes serious bodily 
injury to another person.  

Penetration of another person's sexual organ is without consent if the person 
compels the other person to submit or participate by the use of physical force or 
violence.  

To prove that the defendant is guilty of aggravated sexual assault, the state 
must prove, beyond a reasonable doubt, three elements. The elements are that 

1. the defendant intentionally or knowingly caused the penetration of the 
sexual organ of another person by any means; and 

2. this penetration was without the consent of that other person because 
the defendant used physical force or violence, and by this physical force or 
violence the defendant forced the other person to submit or participate; and 

[Select one or more of the following.] 

3. the defendant caused serious bodily injury to [the victim/another per
son] during the same criminal episode.  

3. the defendant attempted to cause the death of [the victim/another per
son] during the same criminal episode.  

3. the defendant by acts or words placed the victim in fear that death, seri
ous bodily injury, or kidnapping would be imminently inflicted on any person.
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3. the defendant, by words or acts occurring in the presence of the victim, 
threatened to cause the death, serious bodily injury, or kidnapping of any per
son.  

3. the defendant used or exhibited a deadly weapon in the course of the 
same criminal episode.  

3. the defendant acted in concert with another person who, during the 
course of the same criminal episode, committed sexual assault of the same vic
tim.  

3. the defendant administered or provided flunitrazepam to the victim of 
the offense with the intent of facilitating the commission of the offense.  

3. the other person was a child younger than fourteen years old.  

3. the other person was an elderly individual or disabled individual.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
sexual assault.  

Definitions 

Intentionally Causing Penetration 

A person intentionally causes the penetration of the sexual organ of another 
person by his sexual organ if the person has the conscious objective or desire to 
cause that penetration.  

Knowingly Causing Penetration 

A person knowingly causes the penetration of the sexual organ of another per
son by his sexual organ if the person is aware that his conduct is reasonably cer
tain to cause that penetration.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.
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Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly caused the penetration of the sexual organ of [name] by 
placing his sexual organ in the female sexual organ of [name]; and 

2. this penetration was without the consent of [name] because the defen
dant used physical force or violence, and by that physical force or violence 
compelled [name] to submit or participate; and 

[Insert appropriate third element from 
Texas Penal Code section 22.021(a)(2), for example

3. the defendant caused serious bodily injury to [name] during the same 
criminal episode.] 

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Culpable Mental State Regarding "Aggravating" Element. The above instruc
tion does not require a culpable mental state regarding the additional element elevating 
sexual assault under Texas Penal Code section 22.011 to aggravated sexual assault under 
section 22.021. None is explicitly required by section 22.021.  

In addition, one of the alternative aggravating elements does contain an explicit 
requirement of a culpable mental state. Tex. Penal Code 22.021(a)(2)(A)(vi) (requiring
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administration of flunitrazepam to have been "with the intent of facilitating the commis
sion of the offense"). This persuaded the Committee that the legislature intended culpa
ble mental states regarding aggravating elements only where it explicitly provided them.  

Definition of "Criminal Episode."- The instruction contains no definition of the 
term criminal episode.  

In Burns v. State, 728 S.W.2d 114 (Tex. App.-Houston [14th Dist.] 1987, pet. ref'd), 
the court of appeals held that the definition of criminal episode in chapter 3 of the Penal 
Code did not apply to aggravated sexual assault. Rejecting what apparently was a con
tention that the lack of a definition made the offense unenforceable, the court explained: 

We hold that for purposes of Section 22.011 and 22.021, the "criminal epi
sode" commences when the attacker in any way restricts the victim's freedom 
of movement and it ends with the final release or escape of the victim from 
the attacker's control. We further hold that the use or exhibition of a weapon 
at any time during this period will elevate the crime to an aggravated status.  

Burns, 728 S.W.2d at 116.  

Burns did not consider the jury charge. The Eastland court of appeals, however, has 
held that a trial judge did not err in refusing to instruct the jury on Burns's definition of 
criminal episode. Dodgen v. State, 924 S.W.2d 216 (Tex. -App.-Eastland 1996, pet.  
ref'd).
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C8.14 Instruction-Aggravated Assault by Causing Serious Bodily 
Injury 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
assault. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., intentionally, knowingly, or recklessly caused serious bodily injury to 
[name] by shooting him with a gun].  

Relevant Statutes 

A person commits an offense if the person intentionally, knowingly, or reck
lessly causes serious bodily injury to another.  

To prove that the defendant is guilty of aggravated assault, the state must 
prove, beyond a reasonable doubt, two elements. The elements are that 

1. the defendant caused serious bodily injury to another; and 
2. the defendant did this intentionally, knowingly, or recklessly.  

[Include the following if raised by the evidence.] 

It does not matter that the other person allegedly injured was the defendant's 
spouse.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
assault.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ.

215

C8.14



ASSAULTIVE OFFENSES

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], caused 
serious bodily injury to [name] by shooting [name] with a gun; and 

2. the defendant did this

a. intending to cause bodily injury; or 

b. knowing that he would cause bodily injury; or 

c. with recklessness about whether he would cause bodily injury.  

You must all agree on elements 1 and 2 listed above, but you do not have to 
agree on the culpable mental states listed-in elements 2.a, 2.b, and 2.c above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] .
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COMMENT 

Culpable Mental State as Required by Statute. The required culpable mental 
state for aggravated assault by causing serious bodily injury presents a particular prob
lem for practice. Must the instruction require the state to prove the defendant was at least 
reckless about whether serious bodily injury would result? 

As a theoretical matter, aggravated assault under Texas Penal Code section 21.02 
almost certainly requires no culpable mental state-beyond that required by simple assault 
under section 22.01. Section 22.02(a), defining the offense, contains no requirement of a 
culpable mental state. It does, however, require that the accused have "commit[ted] 
assault as defined in 22.01." Section'22.01(a) requires culpable mental states. An 
aggravated assault by causing serious bodily injury will usually incorporate assault 
under section 22.01(a)(1), which requires at least recklessness about whether bodily 
injury will be caused.  

A culpable mental state is probably not created by Penal Code section 6.02(b). That 
statute applies only if "the definition of an offense does not prescribe a culpable mental 
state." Section 22.02(a), by incorporating section 22.01, probably does prescribe a culpa
ble mental state. Consequently, section 6.02(b) does not apply.  

This is consistent with what appears to be the general pattern of the Texas Penal Code.  
Under that pattern, a culpable mental state is often not required regarding an element 
(such as causing serious bodily injury) that transforms an offense into an aggravated 
form of that offense.  

Robbery by causing bodily injury, for example, requires proof of at least recklessness 
concerning the causing of that bodily injury. See Tex. Penal Code 29.02(a)(1). See also 
section C9.2 in this volume. But aggravated robbery by causing serious bodily injury, 
under section 29.03(a)(1), apparently does not require any culpable mental state con
cerning the seriousness of the bodily injury that the perpetrator must cause. See Chandler 
v. State, 855 S.W.2d 38, 41 (Tex. App.-Fort Worth 1993, no pet.) ("[A]ggravated rob
bery contains the same minimum culpable mental states as simple robbery.").  

Aggravated sexual assault under Penal Code section 22.021 provides the same results.  
Section 22.021(a) essentially restates the elements of sexual assault under section 22.011 
rather than requiring proof of the commission of sexual assault under section 22.011. But 
section 22.021(b) then sets out what further must be proved to establish aggravated sex
ual assault. Those aggravating factors, for the most part, do not contain a culpable mental 
state. So if sexual assault is aggravated sexual assault under section 22.021(b)(i) because 
the perpetrator caused serious bodily injury, the state need not show that the causing of 
this serious bodily injury was intentional, knowing, reckless, or even negligent: 

Effect of Pleading Practices. Indictments for aggravated assault by causing serious 
bodily injury often allege that the defendant "intentionally, knowingly, [or] recklessly 
caused serious bodily injury." This is quite likely to be construed as unnecessarily but
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nevertheless effectively alleging that the defendant must have been at least reckless 
about not only whether bodily injury would result from his action but also whether that 
bodily injury would be serious.  

In such cases, current law probably requires that the jury be instructed that the pleaded 
culpable mental state must apply to the seriousness of the injury.  

In Reed v. State, 117 S.W.3d 260 (Tex. Crim. App. 2003), the aggravated assault 
indictment alleged that Reed intentionally and knowingly caused bodily injury to the 
victim and used a deadly weapon during the commission of the assault. The jury charge 
required proof that the accused intentionally, knowingly, or recklessly caused bodily 
injury. This was held to be error. The jury charge permitted conviction of "an offense" 
recklessly causing bodily injury-that is allowed under the statute but which was not 
alleged in the indictment. Reed, 117 S.W.3d at 263-64. But see Brown v. State, No.  
PD-0701-04, 2005 WL 1398609, at *4 (Tex. Crim. App. June 15, 2005) (per curiam) 
(not designated for publication) (dismissing review over three dissenters' objection that 
the case, "[u]nlike Reed. . . raises an unencumbered opportunity to consider whether a 
lesser culpable mental state must be alleged in the indictment to merit inclusion in the 
jury charge").  

Reed suggests that if the charging instrument pleads a more rigorous culpable mental 
state than is required by the statute, the trial judge must instruct the jury in terms of the 
charging instrument rather than the statute.  

An indictment could, of course, allege that the defendant both (1) acted with at least 

recklessness about whether bodily injury would be caused and (2) in fact caused serious 
bodily injury. This is apparently seldom or never done under current practice.  

Consequently, it is questionable whether a jury charge limiting the state's burden of 
proof to that imposed by the statutory criminal law will often be used or even be appro
priate in actual practice.  

The above instruction, as is the case with all instructions, should be modified to corre
spond to the charging instrument.
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C8.15 Instruction-Aggravated Assault by Using or Exhibiting 
Deadly Weapon in Causing Bodily Injury 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
assault. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., intentionally, knowingly, or recklessly caused bodily injury to [name] 
and during the commission of this assault used or exhibited a deadly weapon, an 
automobile, that in the manner of its use and intended use was capable of causing 
death and serious bodily injury].  

Relevant Statutes 

A person commits an offense if the person intentionally, knowingly or reck
lessly causes bodily injury to another and uses or exhibits a deadly weapon dur
ing the commission of the assault.  

To prove that the defendant is guilty of aggravated assault, the state must 
prove, beyond a reasonable doubt, three elements. The elements are that

1. the defendant caused bodily injury to another; and 

2. the defendant acted with intent to cause bodily injury, with knowledge 
that he would cause bodily injury, or with recklessness concerning whether he 
would cause bodily injury; and 

3. the defendant used or exhibited a deadly weapon during the alleged 
assault.  

[Include the following if raised by the evidence.] 

It does not matter that the other person allegedly injured was the defendant's 
spouse.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
assault.
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Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards .a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed.  
from the actor's standpoint.  

Deadly Weapon 

"Deadly weapon" means

1. a firearm; or 

2. anything manifestly designed, made,, or adapted for the purpose of 
inflicting death or serious bodily injury; or 

3.. anything actually used by the defendant in a manner making it capable 
of causing death or serious bodily injury; or 

4. anything that the defendant intended to use in a manner that if so used 
would make it capable of causing death or serious bodily injury.  

Application of Law to Facts .  

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that-
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1. the defendant, in [county] County, Texas, on or about [date], caused 
bodily injury to [name]; and 

2. the defendant did this

a. intending to cause bodily injury; or 

b. knowing that he would cause bodily injury; or 

c. with recklessness about whether he would cause bodily injury; 
and 

3. the defendant, during the alleged assault, used or exhibited a [insert 
alleged deadly weapon], a deadly weapon.  

You must all agree on elements 1, 2, and 3 listed above, but you do not have to 
agree on the culpable mental states listed, in elements 2.a, 2.b, and 2.c above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Introductory Note on Charging Offense. Indictments for this form of felony 
assault are of at least two types. This means that an instruction correct for some cases 
may not-because of the pleading-be appropriate for other cases. The above instruc
tion, as is the case with all instructions, should be modified to correspond to the charging 
instrument.  

Charging Instrument with Weapon Allegation. The statute does not require that 
the deadly weapon have been used to cause the bodily injury that is alleged as another 
element of the offense. Nevertheless, some indictments do allege that the weapon was so 
used:.  

[The defendant] intentionally and knowingly use[d] a deadly weapon, to-wit: 
a knife that in the manner of its use and intended use was capable of causing 
death and serious bodily injury and did then and there intentionally and 
knowingly cause bodily, injury to [the victim] by stabbing [her] with said 
deadly weapon.
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Cepeda v. State, No. 04-05-00205-CR, 2006 WL 704439, at *2 (Tex. App.-San Anto
nio Mar. 22, 2006, no pet.) (not designated for publication).  

Other indictments, however, follow the pattern of the statute that the weapon was so 
used: 

[The defendant] intentionally, knowingly, and recklessly cause[d] bodily 
injury to [the victim] by kicking [the victim] about the head with Defendant's 
foot, and the said Defendant did then and there use and exhibit a deadly 
weapon, during the commission of said assault, to-wit: a foot, that in the man
ner of its use and intended use was capable of causing death and serious 
bodily injury.  

Meza v. State, No. 08-02-00077-CR, 2003 WL 21761705, at *2 (Tex. App.-El Paso 
July 31, 2003, pet. ref'd) (mem. op., not designated for publication).  

Reference to "the Assault" in Instructions. Defendants may, of course, challenge 
whether the state has proved that an assault occurred. Thus any reference in the instruc
tions to "the assault" may violate the spirit if not the letter of the prohibition against com
menting on the evidence.  

Use or Exhibition of Deadly Weapon. The court of criminal appeals has 
explained: 

"[U]sed... a deadly weapon" during the commission of the offense means 
that the deadly weapon was employed or utilized in order to achieve its pur
pose. Whereas "exhibited a deadly weapon" means that the weapon was con
sciously shown or displayed during the commission of the offense.  

Patterson v. State, 769 S.W.2d 938, 941 (Tex. Crim. App. 1989), reaffirmed by Coleman 
v. State, 145 S.W.3d 649, 652-55 (Tex. Crim. App. 2004).  

In the first volume of the Texas Criminal Pattern Jury Charges series, the material on 
submission of a deadly weapon special issue addresses the possibility that "use" might 
be defined: 

A definition might incorporate the substance of the following: 

A person "uses a deadly weapon during the commission of a 
felony offense or in immediate flight from the commission" if 
the person in any way employs the deadly weapon to facilitate 
commission of the felony or escape from its commission. A 
person's mere possession of a deadly weapon, if the person 
intends this possession to facilitate the felony or escape, may 
constitute use of that deadly weapon.  

Comm. on Pattern Jury Charges-Criminal, State Bar of Tex., Texas Pattern Juy 
Charges-Intoxication and Controlled Substances A.37 (2009). The Committee 
decided, however, not to recommend a definition of either "use" or "exhibit" in the
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instruction. In most cases, jurors' common-sense understanding of those terms should 
suffice to permit their proper application. Further, the case law does not provide clear 
and complete definitions of them for the exceptional situations in which general under
standing might not suffice.  

Deadly Weapon. The statutory definition of "deadly weapon" has given the appel
late courts considerable difficulty. E.g., Alexander v. State, No. 03-07-00711-CR, 2008 
WL 2736900 (Tex. App.-Austin July 9, 2008, no pet.) (not designated for publication); 
McCain v. State, 22 S.W.3d 497 (Tex. Crim. App. 2000) (proof that item was deadly 
weapon need not include proof that defendant intended by using it to cause death or seri
ous bodily injury).  

The instruction offers an alternative that attempts to rephrase the statutory provisions 
in a way that makes them more understandable. For a definition of "deadly weapon" that 
conforms more closely to the statute, see sections C6.11 and C9.5 in this volume.  

"[D]uring the Commission of the Assault." In Johnson v. State, 271 S.W.3d 756, 
759 (Tex. App.-Waco 2008, pet. ref'd), the indictment alleged that Johnson caused 
bodily injury to Genco "by striking [her] with a hand, and the defendant did then and 
there use or exhibit a deadly weapon, to-wit: a piece of glass, during the commission of 
said assault." Johnson argued the evidence showed that his use of the piece of glass 
occurred only after he had completed the causing of injury by striking. The court agreed 
with his general statement of the law: 

Because the focus of the offense remains on the result and because the statute 
requires that a deadly weapon be used or exhibited "during the commission 
of the assault," the evidence must show that the defendant used or exhibited 
the weapon at some point at or before the offense is complete (i.e., at or 
before the time the complainant sustains bodily injury).  

Johnson, 271 S.W.3d at 761. But it found that the evidence showed a second and later 
blow that also injured the victim, and that during this second blow Johnson used the 
piece of glass.
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IV. Injury to Child, Elderly Individual, or Disabled Individual 

C8.16 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

The definition of "bodily injury" is from Tex. Penal Code 1.07(a)(8).  

The definition of "serious bodily injury" is from Tex. Penal Code 1.07(a)(46).  

Injury to a child and other offenses are prohibited by and defined in Tex. Penal Code 
22.04.  

The defense of medical care by or under the direction of a physician is provided for in 
Tex. Penal Code 22.04(k)(1).  

The defense of emergency medical care is provided for in Tex. Penal Code 
22.04(k)(2).  

The defense of religious treatment is provided for in Tex. Penal Code 22.040(l1).  

The defense of family violence is provided for in Tex. Penal Code 22.04(l)(2).  

The definition of family violence is derived from Tex. Fam. Code 71.004.  

The defense of minimal age difference is provided for in Tex. Penal Code 
22.04()(3).  

The defense of "notice" to failure to act is provided for in Tex. Penal Code 22.04(i).  

Endangering a child by act is prohibited by and defined in Tex. Penal Code 
22.041(c).  

The definition of "designated emergency infant care provider" is derived from Tex.  
Fam. Code 262.301.  

The term "abandoni" is defined in Tex. Penal Code 22.041(a).  

The term "custody, care, or control" is defined in Tex. Penal Code 22.04(d).
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C8.17 General Comments 

The issues posed by Thompson v. State, 236 S.W.3d 787 (Tex. Crim. App. 2007), con
cerning transferred intent and mistake of fact are addressed elsewhere in this volume.  
This part of this chapter makes no effort to incorporate any aspect of Thompson in the 
instructions. See chapter C3 in this volume, "Transferred Intent," for a discussion of 
these issues.
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C8.18 Culpable Mental State 

The case law indicates that the explicitly required culpable mental state in Texas 
Penal Code section 22.04 applies only to the result-the injury to the victim. E.g., Alva
rado v. State, 704 S.W.2d 36, 39 (Tex. Crim. App. 1985). Under this approach, it would 
not apply to the conduct by which the evidence shows the defendant caused the injury.  
This is probably of no practical consequence, since it is very unlikely the evidence would 
show that a defendant intended injury but not the conduct by which he caused that injury, 
e.g., striking with his fist.  

When the indictment alleges serious bodily injury, must the culpable mental state 
apply to the seriousness of the injury as well as to its occurrence? The case law does not 
address this. Thompson v. State, 236 S.W.3d 787 (Tex. Crim. App. 2007), and other deci
sions seem to assume that it does. Certainly the statutory framework suggests this is so, 
since the statute makes elaborate provision for grading the offenses depending on the 
injuries inflicted and the culpable mental states with which the defendant acted.
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C8.19 Defenses 

Texas Penal Code section 22.04 provides for several defenses and affirmative 
defenses specific to this offense or, in some situations, specific to this offense as charged 
in some specific ways: 

1. medical care by or under the direction of a physician (defense) (section 
22.04(k)(1)); 

2. emergency medical care (defense) (section 22.04(k)(2)); 

3. religious treatment (affirmative defense) (section 22.04()(1)); 

4. family violence (affirmative defense) (section 22.04()(2)); 

5. minimal age difference (affirmative defense) (section 22.04(l)(3)); and 
6. "notice" defense to failure to act (affirmative defense) (section 22.04(i)).  

The defenses of medical care by a physician and emergency medical care are worked 
into the elements of the offense in the instruction at section C8.22 below. This seemed 
the most economical way to provide for them. Both defenses are quite simple; they are 
both just "defenses" (rather than affirmative defenses), and providing a separate unit of 
the instructions for them seemed to be unnecessary. The three affirmative defenses that 
apply to section 22.04 generally-religious treatment, family violence, and minimal age 
difference-are provided for separately; see sections C8.25-C8.27. The affirmative 
defense of notice applies only to the offense of serious bodily injury to a child by omis
sion when the duty is created by an assumption of care, and therefore that defense is 
included only in the instruction at section C8.23.
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C8.20 Injury to Elderly or Disabled Individual 

The instructions below are written for fact situations involving a child. The instruc
tions may be modified for fact situations covered by Texas Penal Code section 22.04 
involving an elderly or disabled individual by substituting the appropriate definitions 
from the statute.
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C8.21 Offense Involving Institutional Care Facility 

The instructions below may be modified for fact situations involving an owner, opera
tor, or employee of an institutional care facility, as governed by Texas Penal Code sec
tion 22.04(a-1), by substituting the appropriate definitions from the statute.
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C8.22 Instruction-Serious Bodily Injury to Child by Act 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of injury to a 
child by act. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., intentionally, knowingly, recklessly, or with criminal negligence 
caused serious bodily injury to [name], a child fourteen years old or younger, by 
striking [name] with his fist].  

Relevant Statutes 

A person commits an offense if he intentionally, knowingly, recklessly, or with 
criminal negligence by an act causes serious bodily injury to a child.  

A person intentionally causes serious bodily injury to a child if the person has 
the conscious objective or desire to cause that serious bodily injury to the child.  

A person knowingly causes serious bodily injury to a child if the person is 
aware that his conduct is reasonably certain to cause that serious bodily injury to 
the child.  

A person recklessly causes serious bodily injury to a child if

1. there is a substantial and unjustifiable risk that his conduct will cause 
that serious bodily injury to the child; 

2. this risk is of such a nature and degree that its disregard constitutes a 
gross deviation from the standard of care that an ordinary person would exer
cise under all the circumstances as viewed from the person's standpoint; and 

3. the person is aware of but consciously disregards that risk.  

A person causes serious bodily injury to a child with criminal negligence if

1. there is a substantial and unjustifiable risk that his conduct will cause 
that serious bodily injury to the child; 

2. this risk is of such a nature and degree that its disregard constitutes a 
gross deviation from the standard of care that an ordinary person would exer
cise under all the circumstances as viewed from the person's standpoint; and 

3. the person ought to be aware of that risk.  

To prove that the defendant is guilty of injury to a child by act, the state must 
prove, beyond a reasonable doubt, five elements. The elements are that
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1. the defendant engaged in an act; and 

2. the defendant by this act caused bodily injury to another person; and 

3. the person injured was a child fourteen years old or younger; and 

4. the bodily injury caused was serious bodily injury; and 

5. the defendant 

a. intended to cause serious bodily injury to the child; or 

b. knew he would cause serious bodily injury to the child; or 

c. was reckless about whether he would cause serious bodily 
injury to the child; or 

d. was criminally negligent about whether he would cause serious 
bodily injury to the child.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of injury to a 
child.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means injury that creates a substantial risk of death or 
that causes death, serious permanent disfigurement, or protracted loss or impair
ment of the function of any bodily member or organ.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
five elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], struck 
[name] with his fist; and 

2. the defendant [insert act, e.g., by striking [name] with his fist caused 
injury to [name]]; and 

3. [name] was a child fourteen years old or younger; and 

4. the injury caused to [name] was serious bodily injury; and
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5. the defendant 

a. intended to cause serious bodily injury to [name]; or 

b. knew he would cause serious bodily injury to [name]; or 

c. was reckless about whether he would cause serious bodily 
injury to [name]; or 

d. was criminally negligent about whether he would cause serious 
bodily injury to [name].  

You must all agree on elements 1, 2, 3, 4, and 5 listed above, but you do not 
have to agree on the culpable mental states listed in elements 5.a, 5.b, 5.c, and 5.d 
above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, and 5 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must find the defendant "guilty." 

[or] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must next consider whether the defense of [rea
sonable medical care under the direction of a physician/emergency medical care 
administered in good faith] applies.  

[Include one of the following if raised by the evidence. If other defenses 

are raised by the evidence, include the appropriate instructions; 

see sections C8.25-C8.27 below] 

Reasonable Medical Care 

You have heard evidence that, when the defendant committed the act of [insert 
act, e.g., striking [name] with his fist], he believed that his conduct was reason
able medical care occurring under the direction of or by a licensed physician.  

[or]
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Emergency Medical Care 

You have heard evidence that, when the defendant committed the act of [insert 
act, e.g., striking [name] with his fist], he believed that his conduct was emer
gency medical care administered in good faith and with reasonable care by a per
son not licensed in the healing arts.  

Relevant Statutes 

[Select one of the following.] 

A person's conduct that would otherwise constitute the crime of injury to a 
child is not a criminal offense if the act consisted of reasonable medical care 
occurring under the direction of or by a licensed physician.  

[or] 

A person's conduct that would otherwise constitute the crime of injury to a 
child is not a criminal offense if the act consisted of emergency medical care 
administered in good faith and with reasonable care by a person not licensed in 
the healing arts.  

Burden of Proof 

[Select one of the following.] 

The defendant is not required to prove that the defense of reasonable medical 
care applies to this case. Rather, the state must prove, beyond a reasonable doubt, 
that the defendant's act was not reasonable medical care occurring under the 
direction of or by a licensed physician.  

[or] 

The defendant is not required to prove that the defense of emergency medical 
care applies to this case. Rather, the state must prove, beyond a reasonable doubt, 
that the defendant's act was not emergency medical care administered in good 
faith and with reasonable care by a person not licensed in the healing arts.  

Application of Law to Facts 

[Select one of the following.]
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If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the state has proved that the defendant's act 
was not reasonable medical care occurring under the direction of or by a licensed 
physician.  

To decide the issue of reasonable medical care, you must decide whether the 
state has proved, beyond a reasonable doubt, that the act of [insert act, e.g., strik
ing with the fist] was not reasonable medical care occurring under the direction 
of or by a licensed physician.  

[or] 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the state has proved that the defendant's act 
was not emergency medical care administered in good faith and with reasonable 
care by a person not licensed in the healing arts.  

To decide the issue of emergency medical care, you must decide whether the 
state has proved, beyond a reasonable doubt, that the act of [insert act, e.g., strik
ing with the fist] was not emergency medical care administered in good faith and 
with reasonable care by a person not licensed in the healing arts.  

[Continue with the following.] 

If you all agree the state has failed to prove, beyond a reasonable doubt, at least 
one of these matters, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of injury to a child, and you all agree the state has proved, 
beyond a reasonable doubt, that the defendant did not act to provide [reasonable/ 
emergency] medical care, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C8.23 Instruction-Serious Bodily Injury to Child by Omission
Duty Created by Assumption of Care, Custody, or Control 
with "Notice" Defense 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of injury to a 
child by omission. Specifically, the accusation is that the defendant [insert spe
cific allegations, e.g., after having assumed care, custody, or control of [name], a 
child fourteen years old or younger, intentionally, knowingly, or recklessly 
caused serious bodily injury to [name] by failing to provide medical care to 
[name]].  

Relevant Statutes 

A person commits an offense if the person intentionally, knowingly, or reck
lessly by omission causes serious bodily injury to a child.  

A person's omission that causes serious bodily injury to a child may constitute 
an offense only if the person has assumed care, custody, or control of the child. A 
person assumes care, custody, or control of a child if the person by act, words, or 
course of conduct acts so as to cause a reasonable person to conclude that the per
son has accepted responsibility for protection, food, shelter, and medical care for 
the child.  

A person intentionally causes serious bodily injury to a child if the person has 
the conscious objective or desire to cause that serious bodily injury to the child.  

A person knowingly causes serious bodily injury to a child if the person is 
aware that his conduct is reasonably certain to cause that serious bodily injury to 
the child.  

A person recklessly causes serious bodily injury to a child if

1. there is a substantial and unjustifiable risk that his conduct will cause 
that serious bodily injury to the child; 

2. this risk is of such a nature and degree that its disregard constitutes a 
gross deviation from the standard of care that an ordinary person would exer
cise under all the circumstances as viewed from the person's standpoint; and 

3. the person is aware of but consciously disregards that risk.
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To prove that the defendant is guilty of injury to a child by omission, the state 
must prove, beyond a reasonable doubt, five elements. The elements are that

1. the defendant 

a. assumed care, custody, or control of another person; and 

b. therefore had a duty to provide medical care to that person; and 

c. failed to provide such medical care; and 

2. the defendant by this failure caused bodily injury to the other person; 
and 

3. the person injured was a child fourteen years old or younger; and 

4. the bodily injury caused was serious bodily injury; and 

5. the defendant 

a. intended to cause serious bodily injury to the child; or 

b. knew he would cause serious bodily injury to the child; or 

c. was reckless about whether he would cause serious bodily 
injury to the child.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of injury to a 
child.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means injury that creates a substantial risk of death or 
that causes death, serious permanent disfigurement, or protracted loss or impair
ment of the function of any bodily member or organ.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
five elements. The elements are that

1. the defendant-
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a. assumed care, custody, or control of [name]; and 

b. therefore had a duty to provide medical care to [name]; and 

c. failed to provide such medical care; and 

2. the defendant, in [county] County, Texas, on or about [date], by this 
failure to provide medical care caused injury to [name]; and 

3. [name] was a child fourteen years old or younger; and 

4. the bodily injury caused was serious bodily injury; and 

5. the defendant

a. intended to cause serious bodily injury to [name]; or 

b. knew he would cause serious bodily injury to [name]; or 

c. was reckless about whether he would cause serious bodily 
injury to [name].  

You must all agree on elements 1, 2, 3, 4, and 5 listed above, but you do not 
have to agree on the culpable mental states listed in elements 5.a, 5.b, and S.c 
above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, and 5 listed above, you must find the defendant "not 
guilty." 

[Select one of the following.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must find the defendant "guilty." 

[or] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must next consider whether the affirmative 
defense of notice applies.  

Notice 

You have heard evidence that, before the defendant failed to provide medical 
care for [name], he gave notice that he would no longer provide care.  

Relevant Statutes 

A person's conduct that would otherwise constitute the crime of injury to a 
child by omission is not a criminal offense if-
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1. the defendant in person notified the child that the defendant would no 
longer provide protection, food, shelter, and medical care for the child; and 

2. the defendant notified in writing that the defendant would no longer 
provide protection, food, shelter, and medical care for the child either 

a. the parents or person other than the defendant acting in loco 
parentis to the child; or 

b. the Department of Family and Protective Services; and 

3. the written notice contained the name and address of the defendant, the 
name and address of the child, the type of care provided by the defendant, and 
the date the care was discontinued; and 

4. this was done before the injury to [name] occurred.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that the affirmative defense of notice applies.  

Definitions 

Person Acting In Loco Parentis 

The term "person acting in loco parentis" means a person acting in the place of 
a parent.  

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved that his conduct 
was covered by the defense of notice.  

To decide the issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, four elements. The elements are that

1. the defendant notified in person [name] that the defendant would no 
longer provide protection, food, shelter, and medical care for [name]; and 

2. the defendant notified in writing that the defendant would no longer 
provide protection, food, shelter, and medical care for [name] either-
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a. the parents or person other than the defendant acting in loco 
parentis to [name]; or 

b. the Department of Family and Protective Services; and 

3. the written notice contained the name and address of the defendant, the 
name and address of [name], the type of care provided by the defendant, and 
the date the care was discontinued; and 

4. this was done before the injury to [name] occurred.  

If you all agree the defendant has proved, by a preponderance of the evidence, 
all four elements of the affirmative defense of notice listed above, you must find 
the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of injury to a child, and you all agree the defendant has 
not proved, by a preponderance of the evidence, all four elements of the affirma
tive defense of notice listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

"Notice" Defense. A special defense to this manner of committing the offense of 
injury to a child is provided in Texas Penal Code section 22.04: 

(i) It is an affirmative defense to prosecution under Subsection (b)(2) 
that before the offense the actor: 

(1) notified in person the child, elderly individual, or disabled 
individual that he would no longer provide any of the care 
described by Subsection (d); and 

(2) notified in writing the parents or person other than himself 
acting in loco parentis to the child, elderly individual, or 
disabled individual that he would no longer provide any of the 
care described by Subsection (d); or 

(3) notified in writing the Department of Protective and 
Regulatory Services [now the Department of Family and 
Protective Services] that he would no longer provide any of 
the care set forth in Subsection (d).  

(j) Written notification under Subsection (i)(2) or (i)(3) is not effective 
unless it contains the name and address of the actor, the name and 
address of the child, elderly individual, or disabled individual, the
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type of care provided by the actor, and the date the care was 
discontinued.  

Tex. Penal Code 22.04(i), (j). The instruction includes a provision for use if this 
defense is raised.  

The definition of "in loco parentis" is based on the discussion in Rey v. State, 280 
S.W.3d 265, 269 (Tex. Crim. App. 2009). The issue in Rey concerned the scope of the 
requirement for "custody, care, or control" in Tex. Penal Code 22.041 (abandoning or 
endangering a child) and held that one acting in loco parentis has greater responsibilities 
than one "who has at least temporary 'care, custody, or control." Rey, 280 S.W.2d at 
269.
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C8.24 Instruction-Serious Bodily Injury to Child by Omission
Duty Created by Parental Relationship 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of injury to a 
child by omission. Specifically, the accusation is that the defendant [insert spe
cfic allegations, e.g., being a parent of [name], a child fourteen years old or 
younger, intentionally, knowingly, or recklessly caused serious bodily injury to 
[name] by failing to provide medical care to [name]].  

Relevant Statutes 

A person commits an offense if the person intentionally, knowingly, or reck
lessly by omission causes serious bodily injury to a child.  

A person's omission that causes serious bodily injury to a child may constitute 
an offense only if the person is the parent of the child and the omission violates a 
duty the person has as a parent.  

The parent of a child has the following statutory duties: 

1. The duty of care, control, protection, and reasonable discipline of the 
child; and 

2. The duty to support the child, including providing the child with cloth
ing, food, shelter, medical and dental care, and education.  

A person intentionally causes serious bodily injury to a child if the person has 
the conscious objective or desire to cause that serious bodily injury to the child.  

A person knowingly causes serious bodily injury to a child if the person is 
aware that his conduct is reasonably certain to cause that serious bodily injury to 
the child.  

A person recklessly causes serious bodily injury to a child if

1. there is a substantial and unjustifiable risk that his conduct will cause 
that serious bodily injury to the child; 

2. this risk is of such a nature and degree that its disregard constitutes a 
gross deviation from the standard of care that an ordinary person would exer
cise under all the circumstances as viewed from the person's standpoint; and 

3. the person is aware of but consciously disregards that risk.
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To prove that the defendant is guilty of injury to a child by omission, the state 
must prove, beyond a reasonable doubt, five elements. The elements are that

1. the defendant

a. was the parent of another person; and 

b. therefore had a duty to provide medical care to that person; and 

c. failed to provide such medical care; and 

2. the defendant by this failure caused bodily injury to the other person; 
and 

.3. the person injured was a child fourteen years old or younger; and 

4. the bodily injury caused was serious bodily injury; and 

5. the defendant 

a. intended to cause serious bodily injury to the child; or 

b. knew he would cause serious bodily injury to the child; or 

c. was reckless about whether he would cause serious bodily 

injury to the child.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of injury to a 
child.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means injury that creates a substantial risk of death or 
that causes death, serious permanent disfigurement, or protracted loss or impair
ment of the function of any bodily member or organ.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
five elements. The elements are that

1. the defendant
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a. was the parent of [name]; and 

b. therefore had a duty to provide medical care to [name]; and 

c. failed to provide such medical care; and 

2. the defendant, in [county] County, Texas, on or about [date], by this 
failure to provide medical care caused bodily injury to [name]; and 

3. [name] was a child fourteen years old or younger; and 

4. the bodily injury caused was serious bodily injury; and 

5. the defendant 

a. intended to cause serious bodily injury to [name]; or 

b. knew he would.cause serious bodily injury to [name]; or 

c. was reckless about whether he would cause serious bodily 
injury to [name].  

You must all agree on elements 1, 2, 3, 4, and 5 listed above, but you do not 
have to agree on the culpable mental states listed in. elements 5.a, 5.b, and S.c 
above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, and 5 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C8.25 Instruction-Injury to Child-Affirmative Defense of 
Religious Treatment 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must next consider whether the affirmative 
defense of religious treatment applies.  

Religious Treatment 

You have heard evidence that, when the defendant [insert charged act or omis
sion], he [acted/failed to act] based on religious treatment.  

Relevant Statutes 

A person's conduct that would otherwise constitute the crime of injury to a 
child is not a criminal offense if

1. the act or omission was based on treatment; and 

2. the treatment was in accordance with the tenets and practices of a rec
ognized religious method of healing; and 

3. the religious method of healing had a generally accepted record of effi
cacy.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that the affirmative defense of religious treatment applies.  

Definitions 

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
religious treatment.  

To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, three elements. The elements are that-
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1. the act or omission was based on treatment; and 

2. the treatment was in accordance with the tenets and practices of a rec
ognized religious method of healing; and 

3. the religious method of healing had a generally accepted record of effi
cacy.  

If you all agree the defendant has proved, by a preponderance of the evidence, 
each of the three elements listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of injury to a child, and you all agree the defendant has 
not proved, by a preponderance of the evidence, all three elements of the affirma
tive defense of religious treatment listed above, you must find the defendant 
"guilty." 

COMMENT 

Affirmative Defense-Religious Treatment under Section 22.04(0(1). Texas 
Penal Code section 22.04 includes the following affirmative defense: 

(1) It is an affirmative defense to prosecution under this section: 

(1) that the act or omission was based on treatment in accordance 
with the tenets and practices of a recognized religious method 
of healing with a generally accepted record of efficacy[.] 

Tex. Penal Code 22.04()(1).
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C8.26 Instruction-Injury to Child-Affirmative Defense of 
Minimal Age Difference 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must next consider whether the affirmative 
defense of minimal age difference applies.  

Minimal Age Difference 

You have heard evidence that, when the defendant [insert charged conduct], 
he was close in age to the victim.  

Relevant Statutes 

A person's conduct that would otherwise constitute the crime of injury to a 
child is not a criminal offense if

1. the person was not more than three years older than the victim at the 
time of the offense; and 

2. the victim was a child at the time of the offense.  

Burden of Proof 

The burden is on the defendant to. prove, by a preponderance of the evidence, 
that the affirmative defense of minimal age difference applies.  

Definitions 

Child 

"Child" means a person fourteen years old or younger.  

Preponderance of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
minimal age difference.
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To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, two elements. The elements are that 

1. the defendant was not more than three years older than [name], the vic
tim, at the time of the offense; and 

2. [name] was a child at the time of the offense.  

If you all agree the defendant has proved, by a preponderance of the evidence, 
both of the two elements listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of injury to a child, and you all agree the defendant has 
not proved, by a preponderance of the evidence,.both of the two elements of the 
affirmative defense of minimal age difference listed above, you must find the 
defendant "guilty." 

COMMENT 

Affirmative Defense. Texas Penal Code section 22.04 includes the following affir
mative defense: 

(l) It is an affirmative defense to prosecution under this section: 

(3) that: 

(A) the actor was not more than three years older than the 
victim at the time of the offense; and 

(B) the victim was a child at the time of the offense.  

Tex. Penal Code 22.04(l)(3).  

The instruction assumes that section 22.04(l)(3)(B)-requiring that the victim be a 
child is an element of the affirmative defense. Perhaps it need not be. It may be 
intended to limit the defense to prosecutions for injury to a child, in which case the vic
tim's status would have been determined in the finding that the elements of the offense 
were proved. On the other hand, if the prosecution was for injury to a disabled individ
ual, the defense'might apply if the victim was both disabled and a child. In that situation, 
having the age of the victim as an element of the offense would serve a purpose.
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C8.27 Instruction-Injury to Child-Affirmative Defense of 
Family Violence 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
five elements listed above, you must next consider whether the affirmative 
defense of family violence applies.  

Family Violence 

You have heard evidence that, when the defendant failed to [insert charged 
omission], he did not believe that an effort to prevent [name] from committing 
the offense of injury to a child would have an effect.  

Relevant Statutes 

A person's conduct that would otherwise constitute the crime of injury to a 
child by omission is not a criminal offense if

1. the person did not by his own act cause serious bodily injury; serious 
mental deficiency, impairment, or injury; or bodily injury to the child; and 

2. the person was a victim of family violence committed by another who 
is also charged with an offense against the child under title 5 of the Texas 
Penal Code; and 

3. the person did not reasonably believe at the time of the omission that an 
effort to prevent the other, also charged with an offense against the child, from 
committing the offense would have an effect; and 

4. there is no evidence that on the date prior to the offense proved in this 
case the person was aware of an incident of injury to the child and failed to 
report the incident.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that the affirmative defense of family violence applies.  

Definitions 

Family Violence 

The term "family violence" means an act by a member of a family or house
hold against another member of the family or household that is intended to result 
in physical harm, bodily injury, assault, or sexual assault or that is a threat that

248



ASSAULTIVE OFFENSES

reasonably places the family member in fear of imminent physical harm, bodily 
injury, assault, or sexual assault.  

Preponderanc of the Evidence 

The term "preponderance of the evidence" means the greater weight and 
degree of the credible evidence.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct was covered by the affirmative defense of 
family violence.  

To decide this issue, you must determine whether the defendant has proved, by 
a preponderance of the evidence, four elements. The elements are that 

1. the defendant did not cause serious bodily injury; serious mental defi
ciency, impairment, or injury; or bodily injury; and 

2. the defendant was a victim of family violence committed by [name] 
who is also charged with [speefy offense charged] against another person, 
[name]; and 

3. the defendant did not reasonably believe at the time of the omission that 
an effort to prevent [name] from committing the offense against [name] would 
have an effect; and 

4. there is no evidence that on the date prior to the offense proved in this 
case the defendant was aware of an incident of injury to [name] and failed to 
report the incident.  

If you all agree the defendant has proved, by a preponderance of the evidence, 
each of the four elements listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of injury to a child, and you all agree the defendant has 
not proved, by a preponderance of the evidence, each of the four elements of the 
affirmative defense of family violence listed above, you must find-the defendant 
"guilty."
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COMMENT 

Affirmative Defense. Texas Penal Code section 22.04(l)(2) provides for an affir
mative defense for the situation in which the defendant, who is charged with failing to 
prevent another from injuring the victim, claims abuse of the defendant by the person 
who injured the victim by his or her own hand. The provision is as follows: 

(1) It is an affirmative defense to prosecution under this section: 

(2) for a person charged with an act of omission causing to a 
child, elderly individual, or disabled individual a condition 
described by Subsection (a)(1), (2), or (3) that: 

(A) there is no evidence that, on the date prior to the 
offense charged, the defendant was aware of an 
incident of injury to the child, elderly individual, or 
disabled individual and failed to report the incident; 
and 

(B) the person: 

(i) was a victim of family violence, as that term is 
defined by Section 71.004, Family Code, 
committed by a person who is also charged with 
an offense against the child, elderly individual, 
or disabled individual under this section or any 
other section of this title; 

(ii) did not cause a condition described by 
Subsection (a)(1), (2), or (3); and 

(iii) did not reasonably believe at the time of the 
omission that an effort to prevent the person 
also charged with an offense against the child, 
elderly individual, or disabled individual from 
committing the offense-would have an effect[.] 

Tex. Penal Code 22.04()(2). The requirement in section 22.04(l)(2)(B)(ii) that the 
defendant prove he or she "did not cause a condition described by Subsection (a)(1), (2), 
or (3)" is problematic. Those subsections describe "(1) serious bodily injury; (2) serious 
mental deficiency, impairment, or injury; [and] (3) bodily injury." Tex. Penal Code 

22.04(a)(1)-(3). What section 22.04(Q)(2)(B)(ii) seems to mean is that the defendant 
must prove that the injuries-the conditions described by subsections (a)(1), (2), and 
(3)--were caused by the affirmative actions of the person the defendant claims is his
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abuser rather than by any affirmative actions (as contrasted with omissions) of the defen
dant.  

The legislature apparently meant to create an affirmative defense for the defendant 
who failed to intervene to prevent a family member from causing the injury when the 
defendant was the victim of family violence inflicted by the family member and did not 
believe that an effort to prevent the family member from causing the harm would have an 
effect.  

Family Violence. The definition of family violence, as required by Tex. Penal Code 
22.04(1)(2)(B), is derived from Tex. Fam. Code 71.004. This section of the Family 

Code includes other elements, such as dating violence, that may need to be added to the 
definition in this instruction if facts concerning the definition are at issue.
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C8.28 Instruction-Endangering Child by Act 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of endanger
ing a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., intentionally, knowingly, recklessly, or with criminal negligence 
engaged in conduct that placed [name], a child younger than fifteen years old, in 
imminent danger of death, bodily injury, or physical or mental impairment, by 
striking [name] with his hand while [name] was holding [name]].  

Relevant Statutes 

A person commits an offense if he intentionally, knowingly, recklessly, or with 
criminal negligence, by act or omission, engages in conduct that places a child 
younger than fifteen years old in imminent danger of death, bodily injury, or 
physical or mental impairment.  

To prove that the defendant is guilty of endangering a child, the state must 
prove, beyond a reasonable doubt, four elements. The elements are that

1. the defendant engaged in conduct; and 

2. this conduct placed another person in imminent danger of death, bodily 
injury, or physical or mental impairment; and 

3. the defendant acted intentionally, knowingly, recklessly, or with crimi
nal negligence; and 

4. the defendant's conduct was not a voluntary delivery of the child to a 
designated emergency infant care provider.  

A person acts intentionally as required by this offense if the person had the 
conscious objective or desire to engage in the conduct that constitutes the crime.  

A person acts knowingly as required by this offense if the person was aware 
that his conduct was the conduct constituting the crime.  

[Include the following if raised by the evidence.] 

Presumption of Prohibited Conduct 

The law provides for a presumption that you may wish to apply in this case.  
This presumption can apply only if you find that the state has proved, beyond a 
reasonable doubt, that the defendant possessed [include if applicable: or in any
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way introduced into the body of any person] the controlled substance metham
phetamine in the presence of the child.  

If you find that the state has proved, beyond a reasonable doubt, that the defen
dant possessed [include if applicable: or in any way introduced into the body of 
any person] the controlled substance methamphetamine in the presence of the 
child, then you may infer from this that the defendant-engaged in conduct that 
placed the child in imminent danger of death, bodily injury, or physical or mental 
impairment. You are not, however, required to infer or find this from the fact that 
the defendant possessed [include if applicable. or in any way introduced into the 
body of any person] the controlled substance methamphetamine in the presence 
of the child.  

If you have a reasonable doubt whether the defendant possessed [include if 
applicable: or in any way introduced into the body of any person] the controlled 
substance methamphetamine in the presence of the child, the presumption does 
not arise or apply. In that case, you will not consider this presumption for any 
purpose.  

If you conclude you cannot apply the presumption or you choose not to apply 
it, you must still consider whether-without reference to the presumption-the 
state has proved, beyond a reasonable doubt, that the defendant engaged in con
duct that placed the child in imminent danger of death, bodily injury, or physical 
or mental impairment.  

In any case, if you apply this presumption and conclude by using this pre
sumption that the state has proved the defendant engaged in conduct that placed 
the child in imminent danger of death, bodily injury, or physical or mental 
impairment, you must still find without using this presumption that the state has 
proved the remaining elements that it must prove. These remaining elements are 
that (1) the defendant acted intentionally, knowingly, recklessly, or with criminal 
negligence, and (2) the defendant's conduct was not a voluntary delivery of the 
child to a designated emergency infant care provider.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of endanger
ing a child.
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Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means injury that creates a substantial risk of death or 
that causes death, serious permanent disfigurement, or protracted loss or impair
ment of the function of any bodily member or organ.  

Designated Emergency Infant Care Provider 

"Designated emergency infant care provider" means

1. an emergency medical services provider; 

2. a hospital; or 

3. a child-placing agency licensed by the Department of Family and Pro
tective Services that

a. agrees to act as a designated emergency infant care provider; 
and 

b. has on staff a person who is licensed as a registered nurse and 
who will examine and provide emergency medical services to a 
child taken into possession by the agency.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], [insert 
specific allegations, e.g., struck [name] with his hand while [name] was hold
ing [name]]; and 

2. this conduct placed [name] in imminent danger of death, bodily injury, 
or physical or mental impairment; and 

3. the defendant acted intentionally, knowingly, recklessly, or with crimi
nal negligence; and 

4. the defendant's conduct was not a voluntary delivery of [name] to a 
designated emergency infant care provider.  

You must all agree on elements 1, 2, 3, and 4 listed above.
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If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Designated Emergency Infant Care Provider. The definition of "designated 
emergency infant care provider" is derived from Tex. Fam. Code 262.301.  

Required Culpable Mental State. The major question in drafting an instruction 
for this section of the Penal Code is whether the required culpable mental states (inten
tionally, knowingly, recklessly, or with criminal negligence) apply only to the "nature of 
conduct" element. They may also apply to what is in effect a "result of conduct" ele
ment-that the child was in fact exposed to an unreasonable risk of harm.  

In Walker v. State, 95 S.W.3d 516, 520-21 (Tex. App.-Fort Worth 2002, pet. ref'd), 
the court of appeals indicated: 

The language of section 22.041(c) is unambiguous and expresses a clear leg
islative intent that a person commits the offense of child endangerment if he 
intentionally or knowingly "engages in conduct" that places a child in immi
nent danger of death, bodily injury, or physical or mental impairment. The 
statute does not require proof that the person intend or know that his conduct 
places the child in such imminent danger. Contreras v. State, 54 S.W.3d 898, 
905-06 (Tex. App.-Corpus Christi 2001, no pet.). To interpret the statute in 
such a manner would require us to give it a meaning its language does not 
support. 1 We refuse to do this.  

1. We recognize that the Austin Court of Appeals has noted in dicta that 
endangering a child is a "result of conduct" crime. Milslagle v. State, 81 
S.W.3d 895, 897 n.1 (Tex. App.-Austin 2002, pet. filed). In reaching this 
conclusion, however, we believe the court ignored the plain language of the 
statute and mistakenly relied on Beggs v. State, a decision of the court of 
criminal appeals interpreting a different statute. Id.; see Beggs v. State, 597 
S.W.2d 375, 377 (Tex. Crim. App. [Panel Op.] 1980). In Beggs, the court of 
criminal appeals construed the predecessor to section 22.04, the injury to a 
child statute, in light of the statute's legislative history. 597 S.W.2d at 377.  
Because section 22.04 and section 22.041(c) are separate and distinct 
offenses, Beggs and its rationale is inapplicable.
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In Teeter v. State, No. 05-06-00309, 2007 WL 510356, at *5 n.1 (Tex. App.-Dallas 
Feb. 20, 2007, no pet.) (not designated for publication), the Dallas court of appeals noted 
that the Fifth Circuit has indicated that the courts of appeals are split on the issue. Teeter, 
however, concluded: "The statute does not require proof that the defendant intentionally, 
knowingly, recklessly, or with criminal negligence desires to place a child in imminent 
danger and creates that danger by his conduct." Teeter, 2007 WL 510356, at *5.  

Under the approach of Walker and Teeter, the offense is-a "nature of conduct" offense 
and the required culpable mental state applies to the conduct element-the unspecified 
act or omission that places the child in danger.  

The problem with the analysis accepted in Walker and Teeter is that it may not be pro
vided for in Penal Code section 6.03, which defines the "culpable mental states." 

Under Walker and Teeter, any of the four culpable mental states distinguished in sec
tion 6.03 can apply to the "nature of conduct" element of section 22.041(c). Subsections 
6.03(a) and 6.03(b) make provision for intentionally and knowingly to apply to "the 
nature of the conduct." Subsections 6.03(c) and 6.03(d), in contrast, make no such provi
sion but set out definitions that assume those culpable mental states apply only to "cir
cumstances surrounding [the] conduct" or "the result of [the] conduct." 

There is an argument that the legislature could not have intended that a crime be inter
preted in a manner that requires a definition for which no provision is made in section 
6.03.  

If section 22.041(c) is construed to mean that the culpable mental states apply only to 
the "result of conduct" element-that the child be placed in danger-then section 6.04 
can be applied to the offense. The definitions of all four culpable mental states contain 
provisions for them to apply to "the result of [the] conduct" elements.  

The case law does not address this problem with implementing the approach accepted 
in Walker and Teeter.  

Under the Model Penal Code, recklessness and criminal negligence are defined in 
ways that do not distinguish among kinds of elements. Thus those culpable mental states 
should be applicable to conduct elements as well as others. See Model Penal Code 2.02 
(Proposed Official Draft 1962).  

The above instruction assumes that the Walker-Teeter approach is the appropriate one.  
It provides a relatively meaningless definition of intentionally and knowingly as applied 
to the conduct. It then simply ignores that recklessness and criminal negligence cannot 
be used despite the statutory language.  

A strong argument can'be made that the Millslagle dicta by the Austin court of 
appeals was correct. The focus of the crime is clearly not on what the accused did or did 
not do. Rather, it is on the result-the placing of the child in danger.  

Following the approach of the Millslagle dicta would make sound policy sense. It 
would also avoid the embarrassment of assuming the legislature made a mistake, either
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in the definition of this offense or in the definitions of recklessness and criminal negli
gence.
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C8.29 Instruction-Abandoning Child-State Jail Felony 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of abandon
ing a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., having custody, care, or control of [name], a child younger than 
fifteen years old, intentionally abandoned [name] in a place under circumstances 
that exposed [name] to an unreasonable risk of harm, and the abandonment was 
not a voluntary delivery of [name] to a designated emergency infant care pro
vider].  

Relevant Statutes 

A person commits an offense if, having custody, care, or control of a child 
younger than fifteen years old, he intentionally abandons the child in any place 
under circumstances that expose the child to an unreasonable risk of harm.  

Such abandonment is not an offense if it consists of a voluntary delivery of the 
child to a designated emergency infant care provider.  

To prove that the defendant is guilty of abandonment of a child, the state must 
prove, beyond a reasonable doubt, seven elements. The elements are that

1. the defendant intentionally abandoned a child by intentionally leaving 
that child in any place without providing reasonable and necessary care for the 
child; and 

2. the child was younger than fifteen years old; and 

3. the defendant had, at the time, custody, care, or control of the child; and 

4. no reasonable, similarly situated adult would have left a child of that 
child's age and ability under the circumstances existing at the time; and 

5. the circumstances of the abandonment exposed the child to an unrea
sonable risk of harm; and 

6. the defendant was aware of the circumstances of the abandonment; and 

7. the abandonment was not a voluntary delivery of the child to a desig
nated emergency infant care provider.  

A person is aware of the circumstances of an abandonment when the person 
knows that those circumstances exist.
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Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of abandon
ment of a child.  

Definitions 

Abandon 

"Abandon" means to leave a child in any place without providing reasonable 
and necessary care for the child, under circumstances under which no reasonable, 
similarly situated adult would leave a child of that age and ability.  

[Include the following if raised by the evidence.] 

Custody, Care, or Control 

A person has assumed custody, care, or control of a child if the person has by 
act, words, or course of conduct acted so as to cause a reasonable person to con
clude that he has accepted responsibility for protection, food, shelter, and medical 
care for the child.  

[Include the following if raised by the evidence.] 

Designated Emergency Infant Care Provider 

"Designated emergency infant care provider" means

1. an emergency medical services provider; 

2. a hospital; or 

3. a child-placing agency licensed by the Department of Family and Pro
tective Services that 

a. agrees to act as a designated emergency infant care provider; 
and 

b. has on staff a person who is licensed as a registered nurse and 
who will examine and provide emergency medical services to a 
child taken into possession by the agency.  

Intentionally Leaving a Child in Any Place 

A person intentionally leaves a child in a place if the person has the conscious 
objective or desire to leave the child in that place.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
seven elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally abandoned [name], a child, by intentionally leaving [name] in any place 
without providing reasonable and necessary care for [name]; and 

2. [name] was younger than fifteen years old; and 

3. the defendant had, at the time, custody, care, or control of [name]; and 

4. no reasonable, similarly situated adult would have left a child of 
[name]'s age and ability under the circumstances; and 

5. the circumstances of the abandonment exposed [name] to an unreason
able risk of harm; and 

6. the defendant was aware of the circumstances of the abandonment; and 

7. the defendant's abandonment of [name] was not a voluntary delivery of 
[name] to a designated emergency infant care provider.  

You must all agree on elements 1, 2, 3, 4, 5, 6, and 7 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, 5, 6, and 7 listed above, you must find the defendant 
"not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
seven elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.].  

COMMENT 

Statutory Scheme. The statutory scheme is somewhat confusing. If the state simply 
alleges the elements as set out in Texas Penal Code section 22.041(b), the offense is a 
state jail felony. Section 22.041(d)(1) suggests that a state jail felony offense requires 
proof of intent to return. In fact, however, the only way to distinguish the third-degree 
felony offense under section 22.041(d)(2) is to treat the third-degree felony offense as 
requiring proof that at the time of the abandonment the defendant did not have the intent 
to return for the child.  

If the state alleges the section 22.041(b) elements and no intent to return, then under 
section 22.041(d)(2) the offense is a third-degree felony.
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If the state alleges the section 22.041(b) elements and that the abandonment was done 
under the circumstances set out in section 22.041(e) (ones "that a reasonable person 
would believe would place the child in imminent danger of death, bodily injury, or phys
ical or mental impairment"), the offense is a second-degree felony.  

Definition of "Custody, Care, or Control." Section 22.041 contains no definition 
of the phrase "custody, care, or control of a child." Section 22.04, "Injury to a Child, Eld
erly Individual, or Disabled Individual," contains a provision-section 22.04(d)-set
ting out when a person has assumed "care, custody, or control" of a person protected by 
that section.  

In Rey v. State, 280 S.W.3d 265 (Tex. Crim. App. 2009), the court of criminal appeals 
announced: 

The purpose of both 22.04 and 22.041 is protection of vulnerable individ
uals. We may reasonably conclude that the clear, unambiguous language that 
defines "care, custody, and control" in 22.04 is equally applicable to the 
same phrase in 22.041, the immediately following statute. We hold that the 
proper meaning of the phrase "custody, care, or control" in 22.041(b) is the 
same as that of 22.04(d): "the actor has assumed care, custody, or control if 
he has by act, words, or course of conduct acted so as to cause a reasonable 
person to conclude that he has accepted responsibility for protection, food, 
shelter, and medical care for a child.. . ." 

Rey, 280 S.W.3d at 268. Rey was not a jury instruction case, so it raises the question of 
whether the holding applies to the jury instructions. Of course, in a section 22.04 case the 
statutory definition is included in the instructions. There seems no reason to believe the 
same would not be the case in a section 22.041(b) prosecution under Rey.  

Approach of These Instructions. To assure that all the required circumstances 
were in the elements of the offense, the Committee inserted the elements of "abandons" 
into the statement of the offense but included the statutory term abandons. Thus the 
offense basically requires proof that the defendant intentionally abandoned a child by 
intentionally leaving that child in any place.  

The literal terms of the statute purport to require for the state jail felony that the defen
dant have abandoned the child with intent to return for the child. See Tex. Penal Code 

22.041(d)(1). This provision is, however, a negative element that does not impose a 
meaningful obligation on the state. This is because the third-degree felony offense 
requires proof that the defendant lacked the intent to return for the child. The legislature 
could not have meant to require acquittal of a defendant if the state fails to show either 
lack of intent to return or intent to return.
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C8.30 Instruction-Abandoning Child-Third-Degree Felony 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of abandon
ing a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., having custody, care, or control of [name], a child younger than 
fifteen years old, intentionally abandoned [name] in a place without the intent to 
return for the child and under circumstances that exposed [name] to an unreason
able risk of harm, and the abandonment was not a voluntary delivery of [name] to 
a designated emergency infant care provider].  

Relevant Statutes 

A person commits an offense if, having custody, care, or control of a child 
younger than fifteen years old, he intentionally abandons the child in any place, 
without intent to return for the child, under circumstances that expose the child to 
an unreasonable risk of harm.  

Such abandonment is not an offense if it consists of a voluntary delivery of the 
child to a designated emergency infant care provider.  

To prove that the defendant is guilty of abandonment of a child, the state must 
prove, beyond a reasonable doubt, eight elements. The elements are that

1. the defendant intentionally abaiidoned a child by intentionally leaving 
that child in. any place without providing reasonable and necessary care for the 
child; and 

2. the child was younger than fifteen years old; and 

3. the defendant had, at the time, custody, care, or control of the child; and 

4. no reasonable, similarly situated adult would have left a child of that 
child's age and ability under the circumstances existing at the time; and 

5. the defendant at the time of the abandonment did not intend to return 
for the child; and 

6. the circumstances of the abandonment exposed the child to an unrea
sonable risk of harm; and 

7. the defendant was aware of the circumstances of the abandonment; and 

8. the abandonment was not a voluntary delivery of the child to a desig
nated emergency infant care provider.
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A person is aware of the circumstances of an abandonment when the person 
knows that those circumstances exist.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of abandon
ment of a child.  

Definitions 

Abandon 

"Abandon" means to leave a child in any place without providing reasonable 
and necessary care for the child, under circumstances under which no reasonable, 
similarly situated adult would leave a child of that age and ability.  

[Include the following if raised by the evidence.] 

Custody, Care, or Control 

A person has assumed custody, care, or control of a child if the person has by 
act, words, or course of conduct acted so as to cause a reasonable person to con
clude that he has accepted responsibility for protection, food, shelter, and medical 
care for the child.  

[Include the following if raised by the evidence.] 

Designated Emergency Infant Care Provider 

"Designated emergency infant care provider" means

1. an emergency medical services provider; 

2. a hospital; or 

3. a child-placing agency licensed by the Department of Family and Pro
tective Services that

a. agrees to act as a designated emergency infant care provider; 
and 

b. has on staff a person who is licensed as a registered nurse and 
who will examine and provide emergency medical services to a 
child taken into possession by the agency.
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Intentionally Leaving a Child in Any Place 

A person intentionally leaves a child in a place if the person has the conscious 
objective or desire to leave the child in that place.  

Did Not Intend to Return for the Child 

A person does not intend to return for a child if the person does not have the 
conscious objective or desire to return for the child.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
eight elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally abandoned [name], a child, by intentionally leaving [name] in any place 
without providing reasonable and necessary care for [name]; and 

2. [name] was younger than fifteen years old; and 

3. the defendant had, at the time, custody, care, or control of [name];-and 

4. no reasonable, similarly situated adult would have left a child of 
[name] 's age and ability under the circumstances; and 

5. the defendant at the time of the abandonment did not intend to return 
for [name]; and 

6. the circumstances of the abandonment exposed [name] to an unreason
able risk of harm; and 

7. .the defendant was aware of the circumstances of the abandonment; and 

8. the defendant's abandonment of [name] was not a voluntary delivery of 
[name] to a designated emergency infant care provider.  

You must all agree on elements 1, 2, 3, 4, 5, 6, 7, and8.listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, 5, 6, 7, and 8 listed above, you must find the defen
dant "not guilty." 

If you all agree the. state has proved, beyond a reasonable doubt, each of the 
eight elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C8.31 Instruction-Abandoning Child-Second-Degree Felony 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of abandon
ing a child. Specifically, the accusation is that the defendant [insert specific alle
gations, e.g., having custody, care, or control of [name], a child younger than 
fifteen years old, intentionally abandoned [name] in a place under circumstances 
that exposed [name] to an unreasonable risk of harm and which a reasonable per
son would believe would place [name] in imminent danger of death, bodily 
injury, or physical or mental impairment, and the abandonment was not a volun
tary delivery of [name] to a designated emergency infant care provider].  

Relevant Statutes 

A person commits an offense if, having custody, care, or control of a child 
younger than fifteen years old, he intentionally abandons the child in any place 
under circumstances that expose the child to an unreasonable risk of harm and 
which a reasonable person would believe would place the child in imminent dan
ger of death, bodily injury, or physical or mental impairment.  

Such abandonment is not an offense if it consists of a voluntary delivery of the 
child to a designated emergency infant care provider.  

To prove that the defendant is guilty of abandonment of a child, the state must 
prove, beyond a reasonable doubt, eight elements. The elements are that

1. the defendant intentionally abandoned a child by intentionally leaving 
that child in any place without providing reasonable and necessary care for the 
child; and 

2. the child was younger than fifteen years old;.and 

3. the defendant had, at the time, custody, care, or control of the child; and 

4. no reasonable, similarly situated adult would have left a child of that 
child's age and ability under, the circumstances existing at the time; and 

5. the circumstances were ones under which a reasonable person would 
believe would place the child in imminent danger of death, bodily injury, or 
physical or mental impairment; and 

6. the circumstances of the abandonment exposed the child to an unrea
sonable risk of harm; and
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7. the defendant was aware of the circumstances of the abandonment; and 

8. the abandonment was not a voluntary delivery of the child to a desig
nated emergency infant care provider.  

A person is aware of the circumstances of an abandonment when the person 
knows that those circumstances exist.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of abandon
ment of a child.  

Definitions 

Abandon 

"Abandon" means to leave a child in any place without providing reasonable 
and necessary care for the child, under circumstances under which no reasonable, 
similarly situated adult would leave a child of that age and ability.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

[Include the following if raised by the evidence.] 

Custody, Care, or Control 

A person has assumed custody, care, or control of a child if the person has by 
act, words, or course of conduct acted so as to cause a reasonable person to con
clude that he has accepted responsibility for protection, food, shelter, and medical 
care for the child.  

[Include the following if raised by the evidence.] 

Designated Emergency Infant Care Provider 

"Designated emergency infant care provider" means

1. an emergency medical services provider; 

2. a hospital; or 

3. a child-placing agency licensed by the Department of Family and Pro
tective Services that-
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a. agrees to act as a designated emergency infant care provider; 
and 

b. has on staff a person who is licensed as a registered nurse and 
who will examine and provide emergency medical services to a 
child taken into possession by the agency.  

Intentionally Leaving a Child in Any Place 

A person intentionally leaves a child in a place if the person has the conscious 
objective or desire to leave the child in that place.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
eight elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally abandoned [name], a child, by intentionally leaving [name] in any place 
without providing reasonable and necessary care for [name]; and 

2. [name] was younger than fifteen years old; and 

3. the defendant had, at the time, custody, care, or control of [name]; and 

4. no reasonable, similarly situated adult would have left a child of 
[name] 's age and ability under the circumstances; and 

5. the circumstances were ones under which a reasonable person would 
believe would place [name] in imminent danger of death, bodily injury, or 
physical or mental impairment; and 

6. the circumstances of the abandonment exposed [name] to an unreason
able risk of harm; and 

7. the defendant was aware of the circumstances of the abandonment; and 

8. the defendant's abandonment of [name] was nota voluntary delivery of 
[name] to a designated emergency infant care provider.  

You must all agree on elements 1, 2, 3, 4, 5, 6, 7, and 8 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, 5, 6, 7, and 8 listed above, you must find the defen
dant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
eight elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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V. Deadly Conduct 

C8.32 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

Deadly conduct is prohibited by and defined in Tex. Penal Code 22.05.  

Terroristic threat is prohibited by and defined in Tex. Penal Code 22.07.  

The definition of "bodily injury" is from Tex. Penal Code 1.07(a)(8).  

The definition of "serious bodily injury" is from Tex. Penal Code 1.07(a)(46).  

The definition of "firearm" is from Tex. Penal Code 46.01(3).  

The definition of "habitation" is from Tex. Penal Code 30.01(1).  

The definition of "building" is from Tex. Penal Code 3.0.01(2).  

The definition of "vehicle" is from Tex. Penal Code 30.01(3).
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C8.33 Instruction-Deadly Conduct-Recklessness 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of deadly 
conduct. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., recklessly engaged in conduct that placed [name] in imminent danger 
of serious bodily injury].  

Relevant Statutes 

A person commits an offense if he recklessly engages in conduct that places 
another in imminent danger of serious bodily injury.  

To prove that the defendant is guilty of deadly conduct, the state must prove, 
beyond a reasonable doubt, three elements. The elements are that

1. the defendant engaged in certain conduct; and 

2. this conduct placed another person in imminent danger of serious 
bodily injury; and 

3. the defendant acted recklessly.  

To prove that the defendant acted recklessly, the state must prove, beyond a 
reasonable doubt, three elements. The elements are that

1. there was a substantial and unjustifiable risk that the defendant's con
duct would place another person in imminent danger of serious bodily injury; 
and 

2. this risk was of such a nature and degree that its disregard constituted a 
gross deviation from the standard of care that an ordinary person would exer
cise under all the circumstances as viewed from the defendant's viewpoint; 
and 

3. the defendant was aware of but consciously disregarded this risk.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of deadly 
conduct.
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Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ.  

[Include presumption of danger and recklessness ifWraised 

by the evidence; see section C8.36 below.] 

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], engaged in 
certain conduct, specifically [describe conduct]; and 

2. this .conduct placed [name] in imminent danger of serious bodily 
injury; and.  

3. the defendant acted recklessly.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Definition of Offense. The definition of the offense of deadly conduct presents a 
problem that affects the definitions of many offenses in the Texas Penal Code. The stat
ute requires that the defendant act "recklessly" but does not make clear whether that cul-
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pable mental state applies to (1) the conduct, (2) the result of placing another in 
imminent danger of serious bodily injury, or (3) both.  

The above instruction assumes that recklessness applies only to the result of placing 
another in imminent dangerous of serious bodily injury.  

Acts Constituting Recklessness. Article 21.15 of the Texas Code of Criminal Pro
cedure requires that if recklessness "enters into or is a part or element of any offense" or 
when a charging instrument alleges the accused acted recklessly, the complaint, informa
tion, or indictment to be sufficient in any such case must allege, with reasonable cer
tainty, the act or acts relied on to constitute recklessness, and in no event shall it be 
sufficient to allege merely that the accused, in committing the offense, acted recklessly.  

The case law does not make clear what precisely is required by this provision, either 
generally or in deadly conduct cases in particular.  

If details are alleged in an effort to comply with this requirement, Texas tradition sug
gests that those detailed allegations must be incorporated into the application of law to 
facts unit of the jury instructions.
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C8.34 Instruction-Deadly Conduct-Discharge of Firearm in 
Direction of Individuals 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of deadly 
conduct. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., knowingly discharged a firearm in the direction of one or more indi
viduals].  

Relevant Statutes 

A person commits an offense if the person knowingly discharges a firearm at 
or in the direction of one or more individuals.  

To prove that the defendant is guilty of deadly conduct, the state must prove, 
beyond a reasonable doubt, two elements. The elements are that

1. the defendant discharged a firearm at or in the direction of one or more 
individuals; and 

2. the defendant acted knowingly.  

To prove that the defendant acted knowingly, the state must prove, beyond a 
reasonable doubt, two elements. The elements are that

1. the defendant was aware that he was discharging a firearm; and 

2. the defendant was aware that he was discharging the firearm at or in the 
direction of one or more individuals.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of deadly 
conduct.  

Definitions 

Firearm 

"Firearm" means any device designed, made, or adapted to expel a projectile 
through a barrel by using the energy generated by an explosion or burning sub
stance or any device readily convertible to that use.

272

C8.34



ASSAULTIVE OFFENSES

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
two elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], discharged 
a firearm at or in the direction of one or more individuals; and 

2. the defendant did this knowingly.  

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
both of elements 1 and 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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C8.35 Instruction-Deadly Conduct-Discharge of Firearm in 
Direction of Habitation, Building, or Vehicle 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of deadly 
conduct. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., knowingly discharged a firearm at or in the direction of a habitation, 
building, or vehicle and was reckless about whether the habitation, building, or 
vehicle was occupied].  

Relevant Statutes 

A person commits an offense if the person knowingly discharges a firearm at 
or in the direction of a habitation, building, or vehicle and is reckless about 
whether the habitation, building, or vehicle is occupied.  

To prove that the defendant is guilty of deadly conduct, the state must prove, 
beyond a reasonable doubt, three elements. The elements are that

1. the defendant discharged a firearm at or in the direction of a habitation, 
building, or vehicle; and 

2. the defendant did this knowingly; and 

3. the defendant was reckless about whether the habitation, building, or 
vehicle was occupied.  

A person acts knowingly with respect to the nature of his conduct when he is 
aware of the nature of his conduct.  

To prove that the defendant knowingly discharged a firearm, the state must 
prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant was aware that he was discharging a firearm; and 

2. the defendant was aware that the discharge of the firearm was at or in 
the direction of ahabitation, building, or vehicle.  

A person acts recklessly with respect to circumstances surrounding his con
duct when he is aware of but consciously disregards a substantial and unjustifi
able risk that the circumstances exist. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the person's standpoint.
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To prove that the defendant was reckless about whether the habitation, build
ing, or vehicle was occupied, the state must prove, beyond a reasonable doubt, 
three elements. The elements are that

1. there was a substantial and unjustifiable risk that the habitation, build
ing or vehicle was occupied; and 

2. this risk was of such a nature and degree that its disregard constituted a 
gross deviation from the standard of care that an ordinary person would exer
cise under all the circumstances as viewed from the defendant's viewpoint; 
and 

3. the defendant was aware of and consciously disregarded this risk.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of deadly 
conduct.  

Definitions 

Firearm 

"Firearm" means any device designed, made, or adapted to expel a projectile 
through a barrel by using the energy generated by an explosion or burning sub
stance or any device readily convertible to that use.  

Habitation 

"Habitation" means a structure or vehicle that is adapted for the overnight 
accommodation of persons.  

Each separately secured or occupied portion of a structure or vehicle that is 
adapted for the overnight accommodation of persons is a habitation: 

Each structure appurtenant to or connected with a structure or vehicle that is 
adapted for the overnight accommodation of persons is a habitation.  

Building 

"Building" means any enclosed structure intended for use or occupation as a 
habitation or for some purpose of trade, manufacture, ornament, or use.

275

C8.35



ASSAULTIVE OFFENSES

Vehicle 

"Vehicle" includes any device in, on, or by which any person or property is or 
may be propelled, moved, or drawn in the normal course of commerce or trans
portation, except such devices as are classified as "habitations." 

[Include presumption of danger and recklessness if raised 

by the evidence; see section C8.36 below] 

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], discharged 
a firearm at or in the direction of a habitation, building, or vehicle; and 

2. the defendant discharged the firearm knowingly; and 

3. the defendant was reckless about whether the habitation, building, or 
vehicle was occupied.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

A cross-reference to the instruction for the presumption of danger and recklessness is 
included (see section C8.36 below) because it may apply to the recklessness required 
about whether the habitation, building, or vehicle is occupied. It does not, however, seem 
well-suited to application to this means of committing the crime.
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C8.36 Instruction-Deadly Conduct-Presumption of Danger and 
Recklessness 

Presumption of Danger and Recklessness 

The law provides for a presumption that you may wish to apply in this case.  
This presumption can apply only if you find the state has proved, beyond a rea
sonable doubt, that the defendant knowingly pointed a firearm (regardless of 
whether he believed the firearm to be loaded) at or in the direction of another per
son.  

If you find the state has proved, beyond a reasonable doubt, that the defendant 
knowingly pointed a firearm at or in the direction of another person, then you 
may infer from this fact either (1) the victim was placed in imminent danger of 
serious bodily injury or (2) the defendant was reckless, or both. You are not, how
ever, required to infer or find either or both of these things even if you find that 
the defendant knowingly pointed a firearm at or in the direction of another per
son.  

If you have a reasonable doubt whether the defendant knowingly pointed a 
firearm at or in the direction of another person, the presumption does not arise or 
apply. In that case, you will not consider this presumption for any purpose.  

If you conclude you cannot apply the presumption or you choose not to apply 
it, you must still consider whether-without reference to the presumption-the 
evidence proves beyond a reasonable doubt that (1) the victim was placed in 
imminent danger of serious bodily injury and (2) the defendant was reckless.  

If you apply this presumption, you may conclude that the state has proved dan
ger and recklessness. If you do decide to apply the presumption to show the state 
has proved danger and recklessness, you must still find, beyond a reasonable 
doubt, that the state has proved that (1) the defendant engaged in the conduct 
alleged and (2) this conduct caused the victim to be placed in danger.  

COMMENT 

Instructing on Presumption. The above instruction attempts to set out the pre
sumption in Texas Penal Code section 22.05(c) in light of the effect on the remainder of 
section 22.05.  

This instruction goes considerably beyond existing practice, which seems to be to 
simply give the jury the substance of section 2.05 in virtually the language of the statute.
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Bellamy v. State, 742 S.W.2d 677, 686 & n.1 (Tex. Crim. App. 1987) (Miller, J., joined 
by Teague and Campbell, J.J., concurring) ("[A] form instruction containing 2.05 as 
written in the Penal Code . . . does not comply with the . . . mandate of 2.05, but it 
would be better than nothing.").  

The alternative offered in the instruction more closely follows the approach appar
ently used in practice.  

A major question in phrasing the instruction is whether to explicitly tell the jury that 
the presumed fact is in fact "presumed." If the drafter believes this should be done, the 
approach used in Naranjo v. State, 217 S.W.3d 560, 569 (Tex. App.-San Antonio 2006, 
no pet.) (concerning a different statutory presumption), could be used to redraft the 
"application" portion of the instruction somewhat as follows: 

If you find the state has proved, beyond a reasonable doubt, that the defen
dant knowingly pointed a firearm at or in the direction of another person, then 
you may infer from this fact that it is presumed, and you may find either or 
both that (1) the victim was placed in imminent danger of serious bodily 
injury and (2) the defendant was reckless. You are not, however, required to 
infer or find either or both of these things from the fact that the defendant 
pointed a firearm at or in the direction of another person.  

Section 2.05 does direct that the jury is to be instructed "in terms of the 
presumption ... as follows... ." Tex. Penal Code 2.05(a)(2). Given the phraseology of 
what follows this. command, however, the statute can reasonably be read as not making 
mandatory the use of the phrase "is presumed." 

Arguably, use of such terminology is likely to increase the risk that the jury will con
strue the instruction as directing or at least permitting what the case law terms a "manda
tory presumption." 

An instruction under section 2.05 is probably essential to the constitutionality of 
application of the presumption in section 22.05(c). See Neely v. State, 193 S.W.3d 685, 
687 (Tex. App.-Waco 2006,.no pet.) (instruction on section 22.05(c) told jury to' apply 
an unconstitutional mandatory presumption, where the instruction did not include the 
substance of section 2.05(a)(2)).  

The instruction offers an additional statement making clear to thejury that it need not 
find the defendant not guilty if it concludes it cannot or should not apply the presump
tion. In that event, it should decide whether without reference to any presumption the 
state has proved the elements that could be "presumed" if the presumption applied.  

Constitutionality of Applying Presumption. The presumption appears to be appli
cable in all cases in which the jury could find the triggering facts. Nevertheless, some 
Committee members believe that trial judges need to be alert to the possibility that as 
applied in a particular case, the presumption may be unconstitutional.

278

C8.36



ASSAULTIVE OFFENSES

A statutory permissive presumption applied in a criminal prosecution is irrational and 
hence unconstitutional unless it can be said with substantial assurance that the presumed 
fact is more likely than not to flow from the proved fact on which it is made to depend.  
Leary v. United States, 395 U.S. 6, 36 (1969). See Bellamy, 742 S.W.2d at 685 (presump
tion in section 31.03(c)(3) was unconstitutional as applied in case); Gersh v. State, 714 
S.W.2d 80, 82 (Tex. App.-Dallas 1986) (presumption in section 28.03(c) was unconsti
tutionally applied in case), pet. ref'd, 738 S.W.2d 287 (Tex. Crim. App. 1987) ("[W]e 
have reviewed the record and agree with the Court of Appeals opinion. We believe that 
they reached the correct result for the correct reasons.").  

Before including the presumption, trial judges must address whether recklessness and 
danger can be said with substantial assurance to flow more likely than not from proof 
that the defendant knowingly pointed a firearm at or in the direction of another. This 
might not be the case if the firearm was in fact not loaded, the defendant believed the 
firearm to be not loaded, or both.  

In some situations, the presumption might be constitutionally applied to assist the jury 
in deciding either recklessness or danger, but not both.
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C8.37 Instruction-Terroristic Threat 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of terroristic 
threat. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., threatened to commit an offense involving violence to a person, 
namely, aggravated assault on [name], with intent to place [name] in fear of 
imminent serious bodily injury].  

Relevant Statutes 

A person commits an offense if he threatens to commit an offense involving 
violence to any person or property with intent to place any person in fear of 
imminent serious bodily injury.  

To prove that the defendant is guilty of terroristic threat, the state must prove, 
beyond a reasonable doubt, three elements. The elements are that 

1. the defendant threatened to commit an offense; and 

2. the offense the defendant threatened to commit involved violence to a 
person or property; and 

3. the defendant made the threat with the intent to place a person in fear of 
imminent serious bodily injury.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of terroristic 
threat.  

Definitions 

Intent to Place a Person in Fear of Imminent Serious Bodily Injury 

A person intends to place another person in fear of imminent serious bodily 
injury if the person has the conscious objective or desire to cause the other person 
to be placed in such fear.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.
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Serious Bodily Injury 

"Serious bodily injury" means injury that creates a substantial risk of death or 
that causes death, serious permanent disfigurement, or protracted loss or impair
ment of the function of any bodily member or organ.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], threatened 
to commit aggravated assault on [name]; and 

2. the aggravated assault on [name] the defendant threatened to commit 
involved violence to a person or property; and 

3. the defendant made the threat with the intent to place [name] in fear of 
imminent serious bodily injury.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

See Peavy v. State, No. 14-01-01180-CR, 2002 WL 31769393, at *4 (Tex. App.  
Houston [14th Dist.] Dec. 12, 2002, pet. ref'd) (not designated for publication), for a dis
cussion of a jury charge in a case involving terroristic threat.
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VI. Consent Defense to Certain Assaultive Crimes 

C8.38 Statutory References 

The defense of consent is provided for in Tex. Penal Code 22.06.
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C8.39 General Comments 

Consent can be a defense to assault, aggravated assault, or deadly conduct in two situ
ations. In one, the victim must have known that the conduct on which the prosecution is 
based was a risk of his occupation, recognized medical treatment, or a scientific experi
ment conducted by recognized methods. Tex. Penal Code 22.06(a)(2).  

The more common situation is that in which the defendant argues that he did not 
cause or threaten serious bodily injury and thus comes within section 22.06(a)(1). The 
instruction at section C8.40 below addresses only this more frequently encountered sce
nario.  

As one court critically noted, whether consent bars conviction may turn not on the 
defendant's "intent" but on whether the conduct actually caused serious bodily injury.  
Miller v. State, 312 S.W.3d 209, 214 n.2 (Tex. App.-Houston [14th Dist.] 2010, pet.  
ref'd).  

An instruction on consent is required if the evidence tends to show words or conduct 
by the complainant that a jury could construe as indicating that the complainant wished 
to provoke the defendant. This raises an issue about whether the complainant consented 
to the defendant's assaultive actions within the meaning of section 22.06.  

In one case, for example, the court of criminal appeals noted: 

[I]t is undisputed that the complainant used abstract language of consent 
when she told the appellant, in response to appellant's threat, to "go ahead," 
"come on," "slap me," "hit me," "do it," or some combination of words to 
that effect. If she meant what she said to be taken literally, then obviously she 
would have given her "effective consent" to be struck. Whether she meant it 
literally was a question of fact for the jury to resolve, of course, and a full and 
proper jury instruction was required.  

Allen v. State, 253 S.W.3d 260, 267 (Tex. Crim. App. 2008) (absence of instruction on 
burden of proof regarding consent did not cause egregious harm).  

In another case, an eighteen-year-old complainant

repeatedly shouted expletives at his parents, such as "take your G.D. money 
and 'f' yourself with it." He then bowed up in close proximity to [his father, 
the defendant] and, in a threatening tone, taunted him, saying "What the 'f,' 
man. I'm going to-you going to hit me, man? Are you going to hit me? 
What the 'f,' man." 

Miller, 312 S.W.3d at 211. The complainant next kicked and punched the defendant in 
his side and charged him. The defendant then punched the complainant in the face. On 
these facts, "the evidence indicates [the complainant] may have genuinely desired to pro-
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yoke his father to hit him." Thus refusal of an instruction on consent was error. Miller, 
312 S.W.3d 209 at 212.  

In a case in which the defendant was charged with assault by biting the complainant, 
testimony that the bite marks on the complainant were a result of consensual sexual 
activity required an instruction on consent. Bufkin v. State, 207 S.W.3d 779, 784 (Tex.  
Crim. App. 2006).
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C8.40 Instruction-Defense of Consent 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
[number] elements listed above, you must next consider whether the state has 
proved that the defendant did not believe [name] had effectively consented to the 
defendant's conduct.  

Consent 

You have heard evidence that, when the defendant [insert specific conduct 
constituting offense, e.g., struck [name] with his fist], he believed that [name] had 
effectively consented to this.  

Relevant Statutes 

A person's use of force against another is not a criminal offense if the other 
person effectively consented or the person reasonably believed the other person 
consented and the conduct did not threaten or inflict serious bodily injury.  

Therefore the state must prove, beyond a reasonable doubt, one of the follow
ing: 

1. Both that

a. the other person did not effectively consent; and 

b. the defendant did not reasonably believe the other person had 
consented; or 

2. The defendant's conduct threatened or inflicted serious bodily injury.  

[Include the following if raised by the evidence.] 

Consent is not effective if the person giving it is, by reason of youth, mental 
disease or defect, or intoxication, unable to make reasonable decisions and the 
defendant knows this.  

Consent is not effective if it is induced by force, threat, or fraud.  

Burden of Proof 

The defendant is not required to prove consent. Rather, the state must prove, 
beyond a reasonable doubt, that the defense of consent does not apply to the 
defendant's conduct.
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Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ.  

Reasonable Belief 

"Reasonable belief' means a belief that an ordinary and prudent person would 
have held in the same circumstances as the defendant.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the state has proved that consent does not 
apply to the defendant's conduct.  

To decide the issue of consent, you must determine whether the state has 
proved, beyond a reasonable doubt, one of the following: 

1. Both that

a. [name] did not effectively consent; and 

b. the defendant did not reasonably believe [name] consented; or 

2. The conduct threatened or inflicted serious bodily injury.  

You must all agree the state has proved, beyond a reasonable doubt, either ele
ment 1 or 2 listed above. You need not agree on which of these elements the state 
has proved.  

If you all agree the state has failed to prove, beyond a reasonable doubt, either 
element 1 or 2 listed above, you must find the defendant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of [insert specific offense], and you all agree the state has 
proved, beyond a reasonable doubt, either element 1 or 2 listed above, you must 
find the defendant "guilty."
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C9.1 Statutory References 

Robbery is prohibited by and defined in Tex. Penal Code 29.02.  

Aggravated robbery is prohibited by and defined in Tex. Penal Code 29.03.  

The definition of "course of committing theft" is from Tex. Penal Code 29.01.  

The definition of "attempt to commit theft" is based on Tex. Penal Code 15.01(a).  

The definition of "bodily injury" is from Tex. Penal Code 1.07(a)(8).  

The definition of "serious bodily injury" is from Tex. Penal Code 1.07(a)(46).  

The definition of "without consent" is based on Tex. Penal Code 20.01(1)(A).  

The definition of "theft" is based on Tex. Penal Code 31.03(a).  

The definition of "deadly weapon" is from Tex. Penal Code 1.07(a)(17).  

The definition of "firearm" is from Tex. Penal Code 46.01(3).
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C9.2 Instruction-Robbery by Causing Injury 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of robbery.  
Specifically, the accusation is that the defendant [insert specific allegations, e.g., 
while in the course of committing theft of property owned by [name] and with 
the intent to obtain and maintain control of the property, intentionally, knowingly, 
or recklessly caused bodily injury to [name] by stabbing [name] with a knife].  

Relevant Statutes 

A person commits robbery if, in the course of committing theft and with intent 
to obtain or maintain control of the property, the person intentionally, knowingly, 
or recklessly causes bodily injury to another.  

To prove that the defendant is guilty of robbery, the state must prove, beyond a 
reasonable doubt, three elements. The elements are that

1. the defendant intentionally, knowingly, or recklessly caused bodily 
injury to another; and 

2. the defendant did this in the course of committing theft; and 

3. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of robbery.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.
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Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.  

Course of Committing Theft 

Conduct is engaged in "in the course of committing theft" if that conduct was 
engaged in during an attempt to commit, during the commission of, or in imme
diate flight after the attempt or commission of theft.  

Attempt to Commit Theft 

Conduct is engaged in during an attempt to commit theft if at the time of the 
conduct the person has the intent to commit theft and engages in an act pursuant 
to that intent amounting to more than mere preparation to commit theft.  

'Theft 

Theft is a criminal offense requiring proof that

1. the person appropriated property of another; 

2. that appropriation was unlawful; and 

3. the person did this with the intent to deprive the owner of the property.  

[Insert other definitions related to theft as necessary, depending on the facts.] 

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally, knowingly, or recklessly caused bodily injury to [name] [insert specific 
allegations, e.g., by stabbing [name] with a knife]; and
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2. the defendant did this in the course of committing theft of property 
owned by [name]; and 

3. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.].  

COMMENT 

Effect of State's Failure to Plead Recklessness. Although recklessness is suffi
cient under the statute, indictments sometimes (and perhaps almost always) allege only 
intent or knowledge. If this is the case, the above instructions should be modified so that 
conviction cannot rest on evidence that the defendant recklessly caused the injury.  

Intent to Obtain or Maintain Control of Property. A major question is to what 
extent, if any, the jury charge should reflect the interpretation given by Texas courts to 
the requirement that a robber act with intent to obtain or maintain control of the property 
that is the subject of the theft. The plain language of Texas Penal Code section 29.02 
strongly suggests that the person must have the intent to obtain or maintain control of the 
property at the time the person engages in the assaultive conduct that is part of robbery 
the act causing injury, putting the victim in fear, or constituting the threat. In the context 
of review for evidence sufficiency, however, the court of criminal appeals held in White 
v. State, 671 S.W.2d 40 (Tex. Crim. App. 1984), that this is not the case.  

White was convicted of aggravated robbery, alleged to have been committed by using 
a firearm to inflict serious bodily injury. The evidence showed that White's codefendant, 
Sherlock, grabbed a purse from McCoy and tried-unsuccessfully-to remove it from 
her grasp. Sherlock abandoned the effort and fled to a car in which White was sitting.  
One Duncan, a bystander, pursued him. When Sherlock reached the car, White shot the 
pursuing Duncan with. a gun.  

Convicted of aggravated robbery, White argued that he inflicted injury on Duncan 
only after Sherlock had abandoned the purse they were trying to steal. Thus the evidence 
failed to show he caused the injury to Duncan with the firearm with the intent to obtain 
or maintain control of the property. Rejecting this, the court explained:
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The element "intent to obtain or maintain control of the property" in Sec.  
29.02, supra, "deals with the robber's state of mind regarding the property" 
involved in the theft or attempted theft, and not his state of mind in the 
assaultive component of the offense of aggravated robbery. Ex parte Santel
lana, 606 S.W.2d 331, 333 (Tex. Cr. App. 1980). Therefore, violence accom
panying an escape immediately subsequent to an attempted theft can 
constitute robbery under Sec. 29.02, supra.  

White, 671 S.W.2d at 42. Applying this, the court held: 

A rational trier of fact could have concluded beyond a reasonable doubt that 
appellant knew his companion was in the course of committing theft and that 
appellant fired the shot in order to aid Sherlock's immediate flight after the 
theft failed.  

White, 671 S.W.2d at 43. The court noted that a similar result had been reached six years 
earlier in Ulloa v. State, 570 S.W.2d 954 (Tex. Crim. App. 1978), although Ulloa did not 
provide a detailed explanation.  

The White analysis was reaffirmed by the court of criminal appeals in 1995: 

In White we held the "intent to obtain or maintain control of the property" 
deals with the robber's state of mind regarding the theft or attempted theft, 
and not the assaultive component of robbery. 671 S.W.2d at 42. There is no 
requirement that appellant retain the intent to control property when the 
assaultive act is committed; the required violence may occur after the 
offender has abandoned the theft and is escaping. Id.  

Lawton v. State, 913 S.W.2d 542, 552 (Tex. Crim. App. 1995), overruled on other 
grounds by Mosley v. State, 983 S.W.2d 249, 264 (Tex. Crim. App. 1998).  

The White-Lawton analysis has been followed by the courts of appeals. E.g., Hicks v.  
State, No. 05-06-01120-CR, 2007 WL 1064327, at *2 (Tex. App.-Dallas Sept. 26, 
2007, pet. ref'd, untimely filed) (not designated for publication) ("[T]he State was not 
required to prove appellant retained the intent to deprive at the time he engaged in the 
assaultive conduct with a deadly weapon."). See also Candelaria v. State, 776 S.W.2d 
741, 742-43 (Tex. App.-Corpus Christi 1989, pet ref'd); Morgan v. State, 703 S.W.2d 
339 (Tex. App.-Dallas 1985, no pet.) (robbery based on struggle with store employees 
after defendant threw down coats he was trying to steal); Yarbrough v. State, 656 S.W.2d 
200 (Tex. App.-Austin 1983, no pet.) (when discovered in victim's van taking toolbox, 
defendant put down toolbox and tried to jump out of van, following which struggle 
ensued).  

The rule is apparently that if all other requirements are met, the state need prove only 
that the defendant had the intent to obtain or maintain control of the property at some 
time during the course of committing theft or attempted theft. There appears to be no
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case law addressing whether this may or should be reflected in the jury charge. No justi
fication appears for instructing juries in the plain language of the statute.  

Defendants, of course, would not be harmed by ignoring the White-Lawton analysis in 
instructing the jury. This would simply mean that juries would be told to determine guilt
innocence under standards stricter than those that will be applied on appeal to determine 
the sufficiency of the evidence to support a conviction.  

Conceptually, however, this is impossible to justify. And if on appeal robbery law pro
tects members of the community from force or threats made in flight from an abandoned 
attempt to commit theft, the community is also entitled to whatever additional protection 
will come from having juries informed that such circumstances constitute robbery.
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C9.3 Instruction-Robbery by Threat 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of robbery.  
Specifically, the accusation is that the defendant [insert specific allegations, e.g., 
while in the course of committing theft of property owned by [name] and with 
the intent to obtain and maintain control of the property, intentionally or know
ingly threatened or placed [name] in fear of imminent bodily injury or death].  

Relevant Statutes 

A person commits robbery if, in the course of committing theft and with intent 
to obtain or maintain control of the property, the person intentionally or know
ingly threatens or places another in fear of imminent bodily injury or death.  

To prove that the defendant is guilty of robbery, the state must prove, beyond a 
reasonable doubt, three elements. The elements are that 

1. the defendant intentionally or knowingly either

a. threatened another with imminent bodily injury or death; or 

b. placed another in fear of imminent bodily injury or death; and 

2. the defendant did this in the course of committing theft; and 

3. the defendant had the intent to obtain or maintain control of the prop
erty that was the. subject of the theft.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of robbery by 
threat.  

Definitions 

Intentionally Threaten 

A person intentionally threatens another when the person has the conscious 
objective or desire to engage in conduct constituting a threat.
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Knowingly Threaten 

A person knowingly threatens another when the person is aware that the per
son's conduct constitutes a threat.  

Intentionally Place in Fear 

A person intentionally places another in fear when the person has the con
scious objective or desire to place the other person in fear.  

Knowingly Place in Fear 

A person knowingly places another in fear when the person is aware that the 
person's conduct is reasonably certain to cause fear in the other.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Course of Committing Theft 

Conduct is engaged in "in the course of committing theft" if that conduct was 
engaged-in during an attempt to commit, during the commission of, or in imme
diate flight after the attempt or commission of theft.  

Theft 

Theft is a criminal offense requiring proof that

1. the person appropriated property of another; 

2. that appropriation was unlawful; and 

3. the person did this with the intent to deprive the owner of the property.  

[Insert other definitions related to theft as necessary, depending on the facts.] 

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly 

a. threatened [name] with imminent bodily injury or death; or 

b. placed [name] in fear. of imminent bodily injury or death; and
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2. the defendant did this in the course of committing theft of property 
owned by [name]; and 

3. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft.  

You must all agree on elements 1, 2, and 3 listed above, but you do not have to 
agree on whether element 1 is proved by the method listed in element l.a or 1.b 
above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Threat and ."Placing in Fear." The above instruction separates as alternatives 
threatening another and placing another in fear. The case law has recognized these as 
alternatives. Vaughn v. State, 634 S.W.2d 310, 312 (Tex. Crim. App. 1982) ("The offense 
may be committed by either threatening or by actually placing the complainant in fear of 
bodily injury."). It has not, however, developed the difference between them.  

The legislature may have intended robbery by threat to require no actual demonstrated 
impact on the victim. The second alternative, then, might be different insofar as it places 
no limits on what the defendant must have done but instead focuses on proof that the 
defendant's conduct resulted in putting the victim in fear.  

Threat-Objective Standard? One discussion in the case law suggests that the 
court of criminal appeals has construed the term threat in the current statute as requiring 
that the defendant's conduct not only produce fear in the victim but also that it meet a 
minimal objective standard. Thus the conduct arguably must have been such as would 
cause the necessary fear in a reasonable person. Devine v. State, 786 S.W.2d 268 (Tex.  
Crim. App. 1989), appeared to read this objective requirement of prior law into the 1974 
Penal Code.  

If this is good current law, it is arguable that the jury charge should provide the jury 
with this standard. This would probably most appropriately be accomplished by a defini
tion of the terms threatens or puts in fear.
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The contents of the crime of robbery by threat were addressed at length by Judge 
Clinton for the court in Devine. Specifically, Devine stated: 

When a robbery is effected by threats of bodily injury or placing another in 
fear, that fear must be of such nature as in reason and common experience is 
likely to induce a person to part with his property against his will. Cranford v.  
State, 377 S.W.2d 957, 958 (Tex. Cr. App. 1964). Although Cranford was 
decided under the former penal code, its language has since been applied in 
context of 29.02(a)(2), supra, in Green v. State, 567 S.W.2d 211 (Tex. Cr.  
App. 1978)....  

... Under former art. 1408, supra, this Court has held "that to constitute the 
crime of robbery, there must be violence, or intimidation of such character 
that the injured party is put in fear." Cranford v. State, supra at 958. "The fear 
must arise from the conduct of the accused however; rather than the mere 
temperamental timidity of the victim." Id. at 959 (emphasis added). We may 
reasonably conclude that, as under former art. 1408, for purposes of 29.02, 
supra, some conduct on the part of the perpetrator is necessary to place the 
complainant in fear.  

Devine, 786 S.W.2d at 270-71. In Devine itself, the court reversed the conviction: 

Although Cox [the victim] testified that he was'afraid and believed he would 
be killed if he did not give appellant the money, the record is devoid of any 
evidence that he was placed in fear of imminent bodily injury by any inten
tional or knowing conduct of appellant, as required by Cranford v. State, 
supra.  

Devine, 786 S.W.2d at 271.  

Apparently, Devine held that the evidence did not show a sufficiently explicit threat 
and the state's evidence-although it showed that the victim Cox was put in fear-failed 
to show that Devine's conduct was sufficient to generate such fear in a reasonable per
son.  

Lower courts, often citing Devine, have reviewed robbery-by-threat convictions to 
determine if the state's proof showed threats sufficient to place a reasonable person in 
fear. E.g., Montez v. State, No. 07-07-0193-CR, 2008 WL 55113, at *1 (Tex. App.
Amarillo Jan. 4, 2008, no pet.) (not designated for publication) ("It is sufficient to consti
tute robbery if the accused places the complainant in fear of bodily injury to the degree 
that reason and common experience will induce the complainant to part with his property 
against his will.... Thus, we must determine whether the conduct of appellant was suf
ficient to place a reasonable person in fear of imminent bodily injury."); Moralez v. State, 
No. 04-06-00033-CR, 2006 WL 3085714, at *2 (Tex. App.-San Antonio Nov. 1, 2006, 
no pet.) (not designated for publication) ("We find that the combination of Moralez's
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violent actions and his threatening, abusive language was sufficient to place a reasonable 
person in fear of imminent bodily injury or death."); Mason v. State, No. 10-05-00053
CR, 2006 WL 348578, at *2 (Tex. App.-Waco Sept. 20, 2006, pet. ref'd) (not desig
nated for publication) ("[W]e hold that a rational trier of fact could have found that 
Mason's 'words and conduct were sufficient to place a reasonable person in [Mendoza's] 
circumstances in fear of imminent bodily injury.' ").  

Case law addressing the need for a jury charge is limited to two decisions of the Tex
arkana court of appeals. In Kizzee v. State, No. 06-02-00035-CR, 2003 WL 283831, at *4 
(Tex. App.-Texarkana Feb. 11, 2003, no pet.) (not designated for publication), the 
defendant contended the trial court erred

by denying his proposed jury instruction that would have directed the jury on 
how to determine whether a victim's fear was reasonable. His proposed 
instruction was based on Welch v. State, 880 S.W.2d 225 (Tex. App.-Austin 
1994, no pet.), in which the Third Court of Appeals held that, for purposes of 
reviewing legal sufficiency of a robbery conviction on appeal, the evidence 
of the victim's fear "must be of such nature as in reason and common experi
ence is likely to induce a person to part with his property against his will. The 
victim's fear may not arise merely from some temperamental timidity, but 
must result from some conduct of the perpetrator." Id. at 226 (citations omit
ted).  

Distinguishing Welch and other decisions as involving review for evidence sufficiency, 
Kizzee found no authority that a jury charge was required. Without discussing whether 
logic required such a charge, the court found no error.  

Kizzee was followed in another appeal involving the same appellant. Kizzee v. State, 
No. 06-02-00038-CR, 2003 WL 283824, at *2 (Tex. App.-Texarkana Feb. 11, 2003, no 
pet.) (not designated for publication).  

"Conditional" Threats. If a threat is otherwise sufficient to constitute robbery, it is 
not rendered insufficient because it is conditional. Green v. State, 567 S.W.2d 211 (Tex.  
Crim. App. [Panel op.] 1978) ("If you don't give me the money, I'm going to cave your 
head in" was a sufficient threat).  

The conditional nature of a threat may, however, bear on whether it is a threat of suffi
ciently imminent harm. In Pitte v. State, 102 S.W.3d 786 (Tex. App.-Texarkana 2003, 
no pet.), the court explained: 

Pitte contends the evidence is insufficient to show that Venzant was threat
ened with imminent harm as required by statute because the threat allegedly 
made by him was conditional rather than imminent.  

Threats of future harm may not be sufficient to reasonably place another in 
fear of imminent bodily injury or death. See Devine v. State, 786 S.W.2d 268, 
270 (Tex. Crim. App. 1989). Under certain circumstances, however, threats
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that may sound conditional or speak of future harm can satisfy the element of 
robbery. See Green v. State, 567 S.W.2d 211 (Tex. Crim. App. [Panel Op.] 
1978). When examining a conditional threat to determine whether it involves 
future harm or imminent harm, the courts will consider the remoteness of the 
occurrence of the condition and the present capability of the accused to carry 
out the threat. Devine v. State, 786 S.W.2d at 270; Green v. State, 567 S.W.2d 
at 211.  

Pitte, 102 S.W.3d at 792 (footnote omitted).  

"Imminent" Bodily Injury or Death. Any threat must be of "imminent" bodily 
injury or death, and the fear instilled must be similar. The statutes provide no definition 
of "imminent." 

Judge Clinton's opinion in Devine stated: "[A]n offense involving threats of 'future' 
bodily injury was intended to be theft, not robbery. Ergo, consistently with this apparent 
intent, we construe 'imminent' bodily injury in 29.02(a)(2), supra, to require a present, 
not a future threat." Devine, 786 S.W.2d at 270.  

A jury charge could be formulated that would simply inform the jury that a threat of 
harm to be inflicted in the future (or a fear of harm that would occur only in the future) is 
not sufficient. Whether such a charge would be helpful and, if so, permissible is not 
clear. Consequently, the Committee did not recommend that the charge attempt such a 
definition of "imminent." 

Unanimity. The Committee found no controlling case law on whether a jury must 
be unanimous about whether the defendant committed the offense by threatening the vic
tim or placing the victim in fear. It concluded that the court of criminal appeals would 
most likely conclude these are not separate offenses on which unanimity is required but 
rather alternative ways of committing what is widely regarded as the single offense of 
robbery by threat.
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C9.4 Instruction-Aggravated Robbery by Causing Serious 
Bodily Injury 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
robbery. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., while in the course of committing theft of property owned by [name] 
and with the intent to obtain and maintain control of the property, intentionally, 
knowingly, or recklessly caused serious bodily injury to [name] by stabbing 
[name] with a knife].  

Relevant Statutes 

A person commits aggravated robbery if, in the course of committing theft and 
with intent to obtain or maintain control of the property, the person intentionally, 
knowingly, or recklessly causes bodily injury to another and this bodily injury is 
serious bodily injury.  

To prove that the defendant is guilty of aggravated robbery, the state must 
prove, beyond a reasonable doubt, four elements. The elements are that

1. the defendant intentionally, knowingly, or recklessly caused bodily 
injury to another; and 

2. the bodily injury was serious bodily injury; and 

3. the defendant did this in the course of committing theft; and 

4. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
robbery.  

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.--
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Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss or 
impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's con
scious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware that 
the person's conduct is reasonably certain to cause the bodily injury to another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.  

Course of Committing Theft 

Conduct is engaged in "in the course of committing theft" if that conduct was 
engaged in during an attempt to commit, during the commission of, or in imme
diate flight after the attempt or commission of theft.  

Theft 

Theft is a criminal offense requiring proof that

1. the person appropriated property of another; 

2. that appropriation was unlawful; and 

3. the person did this with the intent to deprive the owner of the property.  

[Insert other definitions related to theft as necessary, depending on the facts.] 

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that
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1. the defendant, in [county] County, Texas, on or about [date], intention
ally, knowingly, or recklessly caused bodily injury to [name] by stabbing 
[name] with a knife; and 

2. this bodily injury was serious bodily injury; and 

3. the defendant did this in the course of committing theft of property 
owned by [name]; and 

4. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft.  

You must all agree on elements 1, 2, 3, and 4 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

The Committee concluded that no culpable mental state is required regarding the 
aggravating element elevating robbery to aggravated robbery. Thus the above charge 
requires only the culpable mental state necessary for robbery.
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C9.5 Instruction-Aggravated Robbery by Threat and Use or 
Exhibition of Deadly Weapon 

INSTRUCTIONS OF THE COURT 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
robbery. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., while in the course of committing theft of property and with the intent 
to obtain and maintain control of the property, intentionally or knowingly threat
ened and placed [name] in fear of imminent bodily injury or death and used or 
exhibited a deadly weapon, a firearm].  

Relevant Statutes 

A person commits aggravated robbery if, in the course of committing theft and 
with intent to obtain or maintain control of the property, the person intentionally 
or knowingly threatens or places another in fear of imminent bodily injury or 
death and uses or exhibits a deadly weapon.  

To prove that.the defendant is guilty of aggravated robbery, the state must 
prove, beyond a reasonable doubt, four elements. The elements are that

1. the defendant intentionally or knowingly either

a. threatened another with imminent bodily injury or death; or 

b. placed another in fear of imminent bodily injury or death; and 

2. the defendant did this in the course of committing theft; and 

3. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft; and 

4. the defendant used or exhibited a deadly weapon.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
robbery.

304

G C9.5



ROBBERY

Definitions 

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Intentionally Threaten 

A person intentionally threatens another when the person has the conscious 
objective or desire to engage in conduct constituting a threat.  

Knowingly Threaten 

A person knowingly threatens another when the person is aware that the per
son's conduct constitutes a threat.  

Intentionally Place in Fear 

A person intentionally places another in fear when the person has the con
scious objective or desire to place the other person in fear.  

Knowingly Place in Fear 

A person knowingly places another in fear when the person is aware that the 
person's conduct is reasonably certain to cause fear in another.  

Course of Committing Theft 

Conduct is engaged in "in the course of committing theft" if that conduct was 
engaged in during an attempt to commit, during the commission of, or in imme
diate flight after the attempt or commission of theft.  

Theft 

Theft is a criminal offense requiring proof that

1. the person appropriated property of another; 

2. that appropriation was unlawful; and 

3. the person did this with the intent to deprive the owner of the property.  

[Insert other definitions related to theft as necessary, depending on the facts.]
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Deadly Weapon 

"Deadly weapon" means

1. a firearm; or 

2. anything manifestly designed, made, or adapted for the purpose of 
inflicting death or serious bodily injury; or 

3. anything that in the manner of its use or intended use is capable of caus
ing death or serious bodily injury.  

Firearm 

"Firearm" means any device designed, made, or adapted to expel a projectile 
through a barrel by using the energy generated by an explosion or burning sub
stance or any device readily convertible to that use.  

[Include the following if raised by the evidence.] 

"Firearm" does not include a firearm that may have, as an intergral part, a fold
ing knife blade or other characteristics of weapons made illegal by chapter 46 of 
the Texas Penal Code and that is

1. an antique or curio firearm manufactured before 1899, or 

2. a replica of an antique or curio firearm manufactured before 1899, but 
only if the replica does not use rim fire or center fire ammunition.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that 

1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly either

a. threatened [name] with imminent bodily injury or death; or 

b. placed [name] in fear of imminent bodily injury or death; and 

2. the defendant did this in the course of committing theft of property 
owned by [name]; and 

3. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft; and 

4. the defendant used or exhibited a deadly weapon, a firearm.  

You must all agree on elements 1, 2, 3, and 4 listed above, but you do not have 
to agree on whether element 1 is proved by the method listed in l.a or 1.b above.
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If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

For a discussion of some of the concerns with the definition of "deadly weapon" and 
for an alternate definition, see section C8.15 in this volume.
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C9.6 Instruction-Aggravated Robbery by Threatening Person 
Sixty-Five or Older or Disabled Person 

Accusation 

The state accuses the defendant of having committed the offense of aggravated 
robbery. Specifically, the accusation is that the defendant [insert specific allega
tions, e.g., while in the course of committing theft of property and with the intent 
to obtain and maintain control of the property, intentionally or knowingly threat
ened [name], a [person sixty-five years old or older/disabled person]].  

Relevant Statutes 

A person commits aggravated robbery if, in the course of committing theft and 
with intent to obtain or maintain control of the property, the person intentionally 
or knowingly threatens or places a [person sixty-five years old or older/disabled 
person] in fear of imminent bodily injury or death.  

To prove that the defendant is guilty of aggravated robbery, the state must 
prove, beyond a reasonable doubt, four elements. The elements are that

1. the defendant intentionally or knowingly either

a. threatened another with imminent bodily injury or death; or 

b. placed another in fear of imminent bodily injury or death; and 

2. the person threatened or placed in fear was a [person sixty-five years 
old or older/disabled person]; and 

3. the defendant did this in the course of committing theft; and 

4. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of aggravated 
robbery.  

Definitions 

Intentionally Threaten 

A person intentionally threatens another when the person has the conscious 
objective or desire to engage in conduct constituting a threat.
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Knowingly Threaten 

A person knowingly threatens another when the person is aware that the per
son's conduct constitutes a threat.  

Intentionally Place in Fear 

A person intentionally places another in fear when the person has the con
scious objective or desire to place the other person in fear.  

Knowingly Place in Fear 

A person knowingly places another in fear when the person is aware that the 
person's conduct is reasonably certain to cause fear in the other.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Disabled Person 

A "disabled person" is an individual with a mental, physical, or developmental 
disability who is substantially unable to protect himself from harm.  

Course of Committing Theft 

Conduct is engaged in "in the course of committing theft" if that conduct was 
engaged in during an attempt to commit, during the commission of, or in imme
diate flight after the attempt or commission of theft.  

Theft 

Theft is a criminal offense requiring proof that

1. the person appropriated property of another; 

2. that appropriation was unlawful; and 

3. the person did this with the intent to deprive the owner of the property.  

[Insert other definitions related to theft as necessary, depending on the facts.] 

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
four elements. The elements are that-
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1. the defendant, in [county] County, Texas, on or about [date], intention
ally or knowingly 

a. threatened [name] with imminent bodily injury or death; or 

b. placed [name] in fear of imminent bodily injury or death; and 

2. [name] was a [person sixty-five years old or older/disabled person]; and 

3. the defendant did this in the course of committing theft of property 
owned by [name]; and 

4. the defendant had the intent to obtain or maintain control of the prop
erty that was the subject of the theft.  

You must all agree on elements 1, 2, 3 and 4 listed above, but you do not have 
to agree on whether element 1 is proved by the method listed in l.a or 1.b above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, and 4 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
four elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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PUNISHMENT INSTRUCTIONS

I. General Matters 

C10.1 General Approach to Punishment Stage Instructions 

Under current practice, punishment stage jury instructions seldom attempt to do more 
than explain to juries the options regarding punishment available to them. The instruc
tions make absolutely no effort to guide juries in selecting an appropriate punishment.  

Initially, the Committee considered whether to recommend a basic change in current 
practice by offering punishment stage instructions that would attempt to assist juries in 
assessing appropriate punishment.  

The legal background of current practice and possible alternatives is complex. There 
is no statutory directive that trial courts attempt to give such guidance. The Texas Code 
of Criminal Procedure provides only that "if the jury has the responsibility of assessing 
the punishment, the court shall give such additional written instructions as may be neces
sary." Tex. Code Crim. Proc. art. 37.07, 3(b). The Committee found no more specific 
directives from the legislature.  

Constitutional considerations do not mandate a jury instruction guiding the jury's dis
cretion. The court of criminal appeals summarily rejected a defendant's contention that 
his due-process rights were violated because "the trial court's charge on punishment 
failed to provide any criteria, test, or guidance as to factors to be considered by the jury 
in assessing [the defendant's] punishment." Wardv. State, 474 S.W.2d 471, 478 (Tex.  
Crim. App. 1972).  

Defendants have occasionally sought jury instructions providing guidance based on 
Tex. Penal Code 1.02 ("Objectives of [Penal] Code") or its predecessor. Sometimes 
they have been successful. Ex parte Smith, 185 S.W.3d455, 461 (Tex. Crim. App. 2006) 
("[A]pplicant requested an instruction on the objectives of the Penal Code as set out in 
Section 1.02; the trial court granted that request."); Hall v. State, 235 S.W.2d 638, 638 
(Tex. Crim. App. 1951) ("At appellant's request, the trial court did embody in his charge 
Article 2, Vernon's P.C., that 'The object ofpunishment is to suppress crime and reform 
the offender.").  

The appellate case law on such an instruction is somewhat tangled. In Hutcherson v.  
State, 136 S.W. 53, 56 (Tex. Crim. App. 1911), the court held that the trial court did not 
err in refusing to instruct the jury in terms of the then-current statute that "the object of 
punishment, under the law is to suppress crime and reform the offender, and any punish
ment having any other object is not authorized by law.".Such an instruction, it added, 
would have been "neither appropriate nor proper." Reaching the same result forty-six 
years later, the court commented that such an instruction would be "improper." The court 
explained that any instruction on "the facts in evidence in this case in support of the 
offense charged and the penalty authorized to be assessed" would be "a comment on. the 
weight of the evidence and tend to convey the opinion of the court to the jury as to the
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disposition that should be made of the case." White v. State, 306 S.W.2d 903, 907 (Tex.  
Crim. App. 1957). Accord Crain v. State, 394 S.W.2d 165, 169 (Tex. Crim. App. 1964) 
(opinion on initial submission).  

The 1974 Penal Code, in section 1.02, set out a more extensive explanation of the pur
poses of the Code and the objectives that the Code is intended to achieve and that are to 
be considered in construing the Code. But a trial judge was held not to have "erred in 
refusing to charge the jurors informing them of the objectives of the penal code as set out 
in V.T.C.A. Penal Code, Section 1.02." Hart v. State, 634 S.W.2d 714, 716-17 (Tex.  
Crim. App. [Panel op.] 1982). Under White and Crain, the court explained, "a charge on 
the objectives of the penal code is improper." The court added, "[I]n any event the 
refusal to submit such an instruction was not an abuse of discretion." 

Considerable confusion was created by Cane v. State, 698 S.W.2d 138 (Tex. Crim.  
App. 1985). The judgment of the court of criminal appeals was announced in an opinion 
joined by only two judges. That opinion purported to announce a holding that "a charge 
on the objectives of the Penal Code as listed in 1.02, [is] discretionary." Hart and its 
progeny, to the extent of conflict, were overruled. In explanation, Judge Campbell's 
opinion offered that

[t]he objectives of the Penal Code embodied in 1.02, supra, are the clear 
statements of the legislature as to its objectives in formulating a set of laws 
governing criminal conduct. As such, those objectives arguably could be con
sidered relevant to the disposition of any criminal case. An instruction on 
those objectives, much like an admonitory instruction, would be discretion
ary because it does not involve the law applicable to the facts of the case. The 
instruction is simply informational that the judge may, in his discretion, find 
to be helpful to the jury. We find no logic in the proposition that such an 
instruction would constitute a comment on the weight of the evidence or 
invite the jury to speculate on matters outside of the evidence. A trial judge, 
therefore, does not abuse his discretion in submitting a charge which includes 

1.02 of the Penal Code.  

Cane, 698 S.W.2d at 140. Thus the court of appeals erred in applying Hart and finding 
error simply in the giving of the instruction. The instruction actually given in Cane, how
ever, did not include all the objectives listed in section 1.02. A proper instruction, the 
lead opinion continued, would include all the statutory objectives of the Penal Code.  
Thus the trial court erred. Since Cane had not objected on this ground, the case was 
remanded for a determination of whether the defendant suffered egregious harm. Three 
of the eight judges participating concurred in the result but not in Judge Campbell's 
opinion announcing that result.  

The precedential significance of Cane is in some doubt. See Teague v. State, 703 
S.W.2d 199, 202 (Tex. Crim. App. 1986) (discussing Cane opinion). At most, however, 
Cane establishes two things. First, an instruction embodying section 1.02's provisions is
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not a prohibited comment on the evidence and thus a trial judge has discretion to give it.  
Second, if such an instruction is given it must inform the jury of all the substance of sec
tion 1.02 rather than selected portions of the statute.  

The Committee considered offering an instruction to guide jurors in assessing appro
priate punishment. Such an instruction might call the jurors' attention to the general pur
poses of the Penal Code as set out in section 1.02 and to the legislature's objectives 
clarified by the statute. Or the instruction might go further and inform the jury that it 
might-or must-take those considerations into account in assessing the punishment to 
be imposed on the defendant.  

But the Committee concluded that it could draft no instruction that would be of practi
cal value to jurors. The case law indicates that any such instruction would have to 
include most and perhaps all of the statutory provisions. An instruction calling attention 
to some of these might well add to the difficulty of the jurors' tasks.  

Thus the Committee recommends continuation of the existing practice under which 
the instructions are limited to informing juries regarding their options. No effort should 
be made in the instructions, either by referring to section 1.02 or otherwise, to offer 
jurors guidance on how they should go about assessing an appropriate punishment in a 
particular case.  

Finally, punishment instructions are often necessarily fact specific. The instructions in 
this chapter are therefore illustrative only, giving examples of how instructions may be 
constructed to submit various punishment options.
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C10.2 Enhancement 

C10.2.1 Describing Enhancement Allegations 

Traditionally, enhancement allegations were included in the charging instrument. The 
jury instructions, then, could easily refer to them "as alleged in the indictment." 

In 1997, the court of criminal appeals made clear that enhancement allegations need 
not be in the charging instrument. Brooks v. State, 957 S.W.2d 30 (Tex. Crim. App.  
1997). As a result, the traditional method of referring to the enhancement allegations is 
no longer generally applicable.  

The Committee chose to make the punishment stage instruction consistent with the 
guilt stage instruction by referring to the state's "accusations." 

C 10.2.2 Required Finality of Enhancement Offenses 

The statutory provisions for enhancing punishment by proof of prior convictions vary 
on whether they explicitly require that the conviction be final and when any required 
finality must have occurred. Case law under earlier statutory provisions makes clear that 
even in the absence of an explicit statutory requirement of finality, one is inherent in the 
statutory schemes. Further, a conviction must have become final by the time of the com
mission of the offense for which the prior conviction is offered in enhancement.  
Arbuckle v. State, 105 S.W.2d 219, 219-21 (Tex. Crim. App. 1937). Accord Doyle v.  
State, 137 S.W.2d 26, 26 (Tex. Crim. App. 1940). Recent discussions have assumed the 
continuing vitality of these early analyses. Beal v. State, 91 S.W.3d 794, 795-96 (Tex.  
Crim. App. 2002); Jordan v. State, 36 S.W.3d 871, 873 (Tex. Crim. App. 2001).  

The Committee assumed, therefore, that the enhancement provisions all required 
finality in this traditional sense.  

Finality is a jury issue. Despite the considerable discussion of finality in the appellate 
case law, there has been little or no litigation regarding the extent to which juries should 
be instructed on the requirement of finality; 

It is settled that the burden is on the State to make a prima facie showing 
that any prior conviction alleged for enhancement, or for punishing an 
accused as a repeat offender, became final before the commission of the pri
mary offense, and once such a showing is made, the burden shifts to the 
defendant to prove otherwise.  

Diremiggio v. State, 637 S.W.2d 926, 928 (Tex. Crim. App. 1982).  

Generally, the prima facie case mentioned in Diremiggio is made by proof of a judg
ment showing imposition of a sentence. Cf Thornton v. State, 576 S.W.2d 407, 408-09 
(Tex. Crim. App. 1979).
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The Committee concluded that under existing law the state must prove that enhance
ment offense convictions are final. It also concluded that issues concerning finality are 
seldom raised and that jury instructions defining finality would be cumbersome and 
potentially confusing and distracting. Consequently, it recommends that as a general rule 
no definition of finality be included in the instructions.  

C10.2.3 Defining Finality in Enhancement Cases 

If the evidence in a particular case raises a question about finality, additional instruc
tions defining finality may be necessary.  

If, for example, the evidence raises the possibility that imposition of sentence was 
suspended, finality requires the state to prove that community supervision was revoked 
and sentence imposed. Ex parte Murchison, 560 S.W.2d 654, 656 (Tex. Crim. App.  
1978) ("[A] conviction is final for enhancement purposes where the imposition of sen
tence has been suspended, probation granted, but a revocation of the probation is alleged 
and proved by the State."). Accord Franklin v. State, 219 S.W.3d 92, 96 (Tex. App.  
Houston [1st Dist.] 2006, no pet.) (conviction for which sentence was suspended became 
final on date that probation was revoked and defendant was sentenced to term of impris
onment).  

If the evidence raises the possibility that an appeal was taken-for example, there is 
evidence of notice of appeal-the state must also show that any appeal was disposed of 
in a manner rendering the conviction final. Jones v. State, 711 S.W.2d 634, 635-36 (Tex.  
Crim. App. 1986). "[A]n appealed prior conviction ... becomes final when the appellate 
court issues its mandate affirming the conviction." Beal v. State, 91 S.W.3d 794, 796 
(Tex. Crim. App. 2002).  

In cases of these sorts, the instruction would probably have to define finality. This 
might be accomplished by including all or some of the following language: 

Final Conviction 

A final conviction is the entry of a judgment reflecting the defendant's 
conviction of an offense and the imposition of a sentence for that offense.  

[Include the following if/the evidence indicates the sentence 

may have been suspended.] 

If the judgment reflects that the sentence was suspended and the defendant 
placed on probation or community supervision, the conviction is final only if 
that probation or community supervision was revoked and the trial court .  
entered a further order imposing a sentence for the offense.
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[Include the following if the evidence indicates 
an appeal may have been taken.] 

If an appeal was taken by the defendant, the conviction is final only if after 
that appeal the conviction was affirmed and a mandate affirming the convic
tion was issued by the appellate court.  

C10.2.4 When Defendant Pleads "True" to Enhancement 

When the defendant pleads "true" to enhancement allegations, the existing practice is 
to inform the jury of the enhancement allegations and the defendant's plea, to direct the 
jury to find the allegations true, and to instruct them to assess punishment from a range 
that assumes the allegations have been proved. Verdict forms generally set out that the 
jury finds the allegations true.  

Whether this is necessary is not clear. In Harvey v. State, 611 S.W.2d 108 (Tex. Crim.  
App. 1981), the court of criminal appeals indicated the following: 

Where one prior conviction is alleged in the indictment for enhancement pur
poses and the accused chooses to enter a plea of "true" or "guilty" to the alle
gation at the punishment stage of the trial, then it is permissible for the trial 
court to charge the jury on punishment as though the primary offense, for 
which the accused has been convicted, carries the enhancement punishment 

Harvey, 611 S.W.2d at 112.  

Nothing in Harvey indicated that a jury finding was necessary or that the jury needed 
to be told of the enhancement. See Washington v. State, 59 S.W.3d 260, 264-65 (Tex.  
App.-Texarkana 2001, pet. ref'd) (under Harvey, trial court did not err in instructing 
jury that enhanced range of punishment was "the punishment authorized for this 
offense" since defendant pleaded true to enhancement allegation); Mitchell v. State, No.  
2-05-426-CR, 2006 WL 3438012, at *2 (Tex. App.-Fort Worth Nov. 30, 2006) (per 
curiam) (not designated for publication) (when defendant pleaded "true" to enhancement 
allegation, punishment instruction was not fundamentally defective for failing to require 
jury to find that allegation was true).  

Ordinarily, at the beginning of the punishment phase of the trial the enhancement alle
gations are read to the jury and the defendant enters a plea. When this is done, a policy of 
full disclosure to the jurors suggests that the instructions and verdict make clear to the 
jurors the consequences of the allegations and the defendant's plea.  

Whether a trial judge properly could simply withhold from a sentencing jury the fact 
that the case involved enhancement is not clear. Perhaps if the defendant not only offers 
to plead true but also offers a stipulation on the prior convictions, the trial court can
and perhaps should-simply instruct the jury as if the enhanced punishment range was
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attached by statute to the offense of which the defendant was convicted. If that is prop
erly done, of course, the punishment instruction should be phrased to avoid any refer
ence to the enhancement allegations, the defendant's plea, or the offenses alleged.  

Defendants might prefer to have sentencing juries unaware that the range of punish
ment submitted was triggered by prior convictions. On balance, however, in an enhance
ment case the state probably has a right to have the jury know that the case involves a 
penalty range higher than usual for the offense involved and that this higher penalty 
range is triggered by the defendant's prior conviction or convictions.  

The Committee therefore recommends continuation of the existing practice.
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II. General Punishment Instruction 

C10.3 Instruction-Punishment-General 

JURY INSTRUCTIONS 

Members of the jury, 

You have found the defendant, [name], guilty of the offense of [offense]. Now 
you must determine the sentence to be imposed on the defendant.  

Both sides will soon present final arguments on sentencing. Before they do so, 
I must now give you the instructions you must follow in determining the defen
dant's sentence.  

You will have a written copy of these instructions to take with you and to use 
during your deliberations.  

First I will tell you about some general principles of law that must govern your 
decision of the case. Then I will tell you about the specific law applicable to this 
case. Finally, I will instruct you on the rules that must control your deliberations.  

GENERAL PRINCIPLES 

Jury as Fact Finder 

As the jurors, you review the evidence and determine the facts and what they 
prove. You judge the believability of the witnesses and what weight to give their 
testimony.  

In judging the facts and the believability of the witnesses, you must apply the 
law provided in these instructions.  

Evidence 

In determining the sentence to be imposed on the defendant, you may take into 
consideration all the evidence admitted before you. This includes the evidence 
admitted during the first stage of the trial concerning the defendant's guilt as well 
as any evidence admitted during this punishment stage.  

The evidence consists of the testimony and exhibits admitted in the trial. You 
must consider only evidence to reach your decision. You must not consider, dis
cuss, or mention anything that is not evidence in the trial. You must not consider 
or mention any personal knowledge or information you may have about any fact 
or person connected with this case that is not evidence in the trial.
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Statements made by the lawyers are not evidence. The questions asked by the 
attorneys are not evidence. Evidence consists of the testimony of the witnesses 
and materials admitted into evidence.  

Nothing the judge has said or done in this case should be considered by you as 
an opinion about the facts of this case or influence you to vote one way or the 
other.  

You should give terms their common meanings, unless you have been told in 
these instructions that the terms are given special meanings. In that case, of 
course, you should give those terms the meanings provided in the instructions.  

While you should consider only the evidence, you are permitted to draw rea
sonable inferences from the testimony and exhibits that are justified in the light 
of common experience. In other words, you may make deductions and reach con
clusions that reason and common sense lead you to draw from the facts that have 
been established by the evidence.  

You are to render a fair and impartial verdict based on the evidence admitted in 
the case under the law that is in these instructions. Do not allow your verdict to 
be determined by bias or prejudice.  

Admitted Exhibits 

You may, if you wish, examine exhibits. If you wish to examine an exhibit, the 
foreperson will inform the court and specifically identify the exhibit you wish to 
examine. Only exhibits that were admitted into evidence may be given to you for 
examination.  

Testimony 

Certain testimony will be read back to you by the court reporter if you request.  
To request that testimony be read back to you, you must follow these rules. The 
court will allow testimony to be read back to the jury only if the jury, in a writing 
signed by the foreperson, (1) states that it is requesting that testimony be read 
back, (2) states that it has a disagreement about a specific statement of a witness 
or a particular point in dispute, and (3) identifies the name of the witness who 
made the statement. The court will then have the court reporter read back only 
that part of the statement that is in disagreement.  

[Include the following if the defendant did not testify and 
the defendant does not object.]
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Defendant's Right to Remain Silent 

The defendant has a constitutional right to remain silent. The defendant may 
testify on his own behalf. The defendant may also choose not to testify. The 
defendant's decision not to testify cannot be held against him, and it is not evi
dence of guilt. You must not speculate,.guess, or even talk about what the defen
dant might have said if he had taken the witness stand or why he did not. The 
foreperson of the jury must immediately stop any juror from mentioning the 
defendant's decision not to testify.  

[Include the following only if evidence of unadjudicated wrongful acts is 

admitted in the guilt/innocence or punishment phase of trial.] 

Burden of Proof for Wrongful Acts 

During the trial, you heard evidence that.the defendant may have committed 
wrongful acts that did not result in any criminal charges or that did not result in 
criminal convictions. [If requested by a party and permitted by judge, include 
judge's description of specific acts.] You are not to consider any evidence of any 
particular wrongful act unless you find, beyond a reasonable doubt, that the 
defendant did, in fact, commit that wrongful act. Those of you who believe the 
defendant did the wrongful act may consider it.  

Assessing the Punishment 

In arriving at the amount of punishment, you must decide the sentence by a 
full, fair, and free expression of the opinion of the individual jurors. You must not 
decide the sentence by lot or by chance. For example, you may not agree before
hand to be bound by the result of a procedure by which each juror gives the num
ber of years the juror thinks should be served, these are then added, and the result 
is divided by twelve.  

To reach a verdict, all twelve of you must agree.  

SPECIFIC LAW APPLICABLE TO THIS CASE 

[Insert appropriate specific instructions.] 

RULES THAT CONTROL DELIBERATIONS 

You must follow these rules while you are deliberating and until you reach a 
verdict. After the closing arguments by the attorneys, you will go into the jury 
room.
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The foreperson should conduct the deliberations in an orderly way. Each juror 
has one vote, including the foreperson. The foreperson must supervise the voting, 
vote with other members on the verdict, and sign the verdict sheet.  

While deliberating and until excused by the trial court, all jurors must follow 
these rules: 

1. You must not discuss this case with any court officer, or the attorneys, 
or anyone not on the jury.  

2. You must not discuss this case unless all of you are present in the jury 
room. If anyone leaves the room, you must stop your discussions about the 
case until all of you are present again.  

3. You must communicate with the judge only in writing, signed by the 
foreperson and given to the judge through the officer assigned to you.  

4. You must not conduct any independent investigations, research, or 
experiments.  

5. You must tell the judge if anyone attempts to contact you about the case 
before you reach your verdict.  

After you have arrived at your verdict, you are to use one of the forms attached 
to these. instructions. You should have your foreperson sign his or her name to the 
particular form that conforms to your verdict.  

After the closing arguments by the attorneys, you will begin your deliberations 
to decide your verdict.  

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above.  

Statutory References. The directive that the trial judge instruct the jury when the 
jury is to assess punishment is set out in Tex. Code Crim. Proc. art. 37.07, 3(b).  

The provisions for instructions on parole and good conduct time are set out in Tex.  
Code Crim. Proc. art. 37.07, 4.  

Burden of Proof Generally. Under present practice, punishment instructions 
sometimes include a statement that "[t]he burden of proof in all criminal cases rests upon 
the state throughout the trial and never shifts to the defendant." See Flores v. State, No.  
01-99-0138-CR, 2001 WL 170961, at *2 (Tex. App.-Houston [1st Dist.] Feb. 22, 2001, 
pet. ref'd) (not designated for publication). The Committee concluded that this was not 
appropriate. The law provides that neither side has a burden of proof at sentencing, and
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the sometimes-given instruction misleadingly suggests otherwise. Garcia v. State, 901 
S.W.2d 724, 731 (Tex. App.-Houston [14th Dist.] 1995, pet. ref'd).  

The court of criminal appeals has held that such an instruction is not necessary. Hal
ford v. State, 400 S.W.2d 339, 340 (Tex. Crim. App. 1966). The Committee concluded it 
was also inappropriate.  

In some exceptional cases, a burden of proof is assigned to one party. When this is the 
case, this burden can be explained to the jury in that portion of the instructions dealing 
with the specific facts of the case.  

Prohibition against Determining Verdict by Lot. The Texas Rules of Appellate 
Procedure state that the defendant must be granted a new trial "when the verdict has been 
decided by lot or in any manner other than a fair expression of the jurors' opinion." Tex.  
R. App. P. 21.3(c). The Committee therefore included the prohibition of a decision by lot 
or chance in the instructions. Driver v. State, 38 S.W. 1020, 1024 (Tex. Crim. App. 1897) 
("[W]e ... suggest that, inasmuch as it is not of infrequent occurrence that cases come 
before this court in which it appears that the verdict of the jury has been arrived at by lot, 
the district judges should instruct the jury as to the impropriety of this manner of arriving 
at their verdicts.").  

The instruction also addresses the major procedure barred by the prohibition. The 
jurors cannot agree beforehand to be bound by the result of a procedure by which each 
juror gives the number of years the juror thinks should be served, these are added, and 
then the result is divided by twelve. It is permissible for the jurors to do this as a basis for 
arriving at a number that they will then discuss on its merits. Cravens v. State, 117 S.W.  
156, 158 (Tex. Crim. App. 1908) (not violation if no agreement beforehand).  

Burden of Proof for Extraneous Offenses. Article 37.07, section 3(a)(1), of the 
Texas Code of Criminal Procedure provides that "evidence may be offered by the state 
and the defendant as to any matter the court deems relevant to sentencing, including .. .  
evidence of an extraneous crime or bad act that is shown beyond a reasonable doubt by 
evidence to have been committed by the defendant or for which he could be held crimi
nally responsible, regardless of whether he has previously been charged with or finally 
convicted of the crime or act." Tex. Code Crim. Proc. art. 37.07, 3(a).  

Whether or not the defendant requests the instruction, the trial court must instruct the 
jury in the punishment phase of trial that extraneous offenses must be proved beyond a 
reasonable doubt, if extraneous-offense evidence has been admitted in the trial. See 
Huizar v. State, 12 S.W.3d 479, 484 (Tex. Crim. App. 2000). The appellate court must 
apply the egregious-harm standard to review error in failing to instruct the jury on the 
burden to prove extraneous offenses when the defendant fails to object to the charge. See 
Almanza v. State, 686 S.W.2d 157, 171 (Tex. Crim. App. 1984).  

Courts have held that the extraneous-offense instruction is not required at the punish
ment phase in certain instances. The instruction is not required when the evidence is in 
the form of a prior conviction introduced at the punishment phase. Bluitt v. State, 137
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S.W.3d 51, 54 (Tex. Crim. App. 2004) ("While the prior convictions must be properly 
proved, to require that prior convictions be re-proved beyond a reasonable doubt would 
be an absurd result, as the very fact of conviction is evidence that the burden of proving 
guilt beyond a reasonable doubt has already been met in a prior proceeding."). The 
instruction is not required when the defendant introduces the extraneous-offense evi
dence in the guilt/innocence phase of trial. Elder v. State, 100 S.W.3d 32, 35 (Tex.  
App. Eastland 2002, pet. ref'd). The instruction is not required when the punishment 
evidence is in the form of victim-impact testimony and cross-examination of character 
witnesses. Rayme v. State, 178 S.W.3d 21, 25 (Tex. App.-Houston [1st Dist.] 2005, pet.  
ref'd).  

One intermediate court has held that the beyond-a-reasonable-doubt instruction is 
required when evidence of other offenses is admitted during the guilt/innocence phase as 
same-transaction contextual evidence and the evidence is reoffered at the punishment 
phase of a trial. Moore v. State, 165 S.W.3d 118, 125 (Tex. App.-Fort Worth 2005, pet.  
ref'd). However, Judge Cochran of the court of criminal appeals has stated that article 
37.07, section 3(a), "does not set out any 'same transaction contextual evidence' excep
tion to the statutorily-required reasonable-doubt jury instruction." King v. State, 125 
S.W.3d 517, 519 (Tex. Crim. App. 2003) (Cochran, J., concurring in refusal of appel
lant's petition for discretionary review).  

Although prior convictions need not include the burden-of-proof instruction for extra
neous offenses, the Committee recommends that when there is no objection from the 
defense, the trial court include the instruction for all other extraneous offenses admitted 
anytime during the trial.
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III. Community Supervision Instructions 

C10.4 General Comments 

C10.4.1 Definition of "Convicted of a Felony" 

The proposed instruction does not define "convicted of a felony" or specify that the 
conviction must in any sense be "final." In the vast majority of cases, there will be no 
need to elaborate on this term.  

If the evidence raises an issue on these matters, the instruction might appropriately be 
expanded to explain that a person is convicted of a felony even if the imposition of sen
tence is suspended and the defendant is placed on community supervision or probation.  
See Franklin v. State, 523 S.W.2d 947, 947-48 (Tex. Crim. App. 1975). This is the case 
even if the prior conviction has been set aside or a pardon issued. McDowell v. State, 235 
S.W.3d 294, 298 (Tex. App.-Texarkana 2007, no pet.) (noting possible exception when 
action includes "an express finding by the trial court that the defendant was. exonerated 
from the previous finding of guilt").  

On the other hand, a conviction must be final; an existing appeal from the conviction 
renders that conviction insufficient to bar community supervision. Baker v. State, 520 
S.W.2d 782 (Tex. Crim. App. 1975). If the evidence of a conviction also indicates that it 
may be on appeal, the instruction should appropriately be expanded to make clear that, if 
this is the case, the defendant has not been convicted of the felony within the meaning of 
the legal standard.  

C10.4.2 Maximum Period of Supervision 

The instructions tell the jury that the duration of the period of community supervision 
will be determined by the court and specify the length of time that may be.imposed.  
Under the Code of Criminal Procedure, if the jury recommends community supervision, 
"the judge shall place the defendant on community supervision for any period permitted 
under Section 3(b) or 3(c) of this article, as appropriate." Tex. Code Crim. Proc. art.  
42.12, 4(b). Sections 3(b) and 3(c) provide that the maximum period of community 
supervision for certain felonies is five years; for all other felonies, ten years; and for a 
misdemeanor, two years. Tex. Code Crim. Proc. art. 42.12, 3(b), (c).  

C10.4.3 Details of Community Supervision 

A major concern for the Committee was how much of the detailed and complicated 
community supervision law to pass along to juries. Under current practice, juries are 
sometimes told the following:
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"Community supervision" means the placement of a defendant by a court 
under a continuum of programs and sanctions, with conditions imposed by 
the court for a specified period during which a sentence of imprisonment or a 
sentence of imprisonment and fine is probated and the imposition of sentence 
is suspended in whole or in part.  

A defendant who has been placed on community supervision and who subse
quently violates his conditions of community supervision shall be brought 
before the court, and the court, after a hearing without a jury, may either con
tinue or revoke community supervision, and if the community supervision is 
revoked, the court shall proceed to dispose of the case as if there had been no 
community supervision not to exceed the term of years assessed by the jury.  

The Committee tried to translate this sort of largely statutory language into terminology 
more likely to be understood by jurors. It tried to include the most significant aspects of 
community supervision without providing a misleadingly incomplete or oversimplified 
picture of the process.  

C10.4.4 Reference to Sworn Motion Filed by Defendant 

Article 42.12 of the Code of Criminal Procedure states, "A defendant is not eligible 
for community supervision ... if the defendant ... does not file a sworn motion under 
Subsection (e) of this section or for whom the jury does not enter in the verdict a finding 
that the information contained in the motion is true . . . ." Tex. Code Crim. Proc. art.  
42.12, 4(d)(3) (emphasis added). Subsection (e) provides, "A defendant is eligible for 
community supervision under this section only if before the trial begins the defendant 
files a written sworn motion with the judge that the defendant has not previously been 
convicted of a felony in this or any other state, and the jury enters in the verdict afinding 
that the information in the defendant's motion is true." Tex. Code Crim. Proc. art. 42.12, 

4(e) (emphasis added).  

In current practice, instructions often use the precise terms used in the Code of Crimi
nal Procedure that (1) refer to the defendant's filing a sworn motion for community 
supervision, (2) refer to the defendant's motion that states that he has not previously been 
convicted of a felony-in this or any other state, and (3) tell the jury that to recommend 
community supervision it must enter in the verdict a finding that the information in the 
defendant's motion is true. Some members of the Committee preferred this approach, in 
part because it permits a defendant who chooses not to testify to put the fact of his sworn 
representation of no prior convictions before the jury.  

A majority of the Committee, however, concluded that under existing law the defen
dant is not entitled to have the jury informed that the defendant has met the legal require
ment that this document be filed, as the defendant's having made this sworn statement is 
not relevant to any issue properly before the jury.
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The fact of having filed the required sworn motion and statement of no prior felony 
convictions does not entitle a defendant to a jury instruction regarding the jury's power 
to recommend probation. There must be evidence before the jury that the defendant has 
never been convicted of a felony. Palasota v. State, 460 S.W.2d 137, 140-41 (Tex. Crim.  
App. 1970) ("The mere filing of the sworn motion for probation is not sufficient; there 
must be proof of appellant's eligibility for probation in support of such sworn motion.").  
Accord Walker v. State, 440 S.W.2d 653, 659 (Tex. Crim. App. 1969); Beyince v. State, 
954 S.W.2d 878, 880 (Tex. App.-Houston [14th Dist.] 1997, no pet.).  

The jury instruction need not, and should not, require the jury to find "as a prerequi
site to awarding probation, that the defendant had filed an affidavit stating that he never 
has been convicted of a felony, and that the defendant had filed a motion for probation." 
Booher v. State, 668 S.W.2d 882, 883-84 (Tex. App.-Houston [1st Dist.] 1984, pet.  
ref'd) (defendant not harmed by jury instruction requiring such findings).  

The fact that the defendant has made and filed the motion for probation that is before 
the jury does not constitute the evidence required for a jury instruction. Green v. State, 
658 S.W.2d 303, 308-09 (Tex. App.-Houston [1st Dist.] 1983, pet. ref'd) ("The read
ing of the sworn motion proved that appellant had filed a sworn motion for probation 
alleging that he had never been convicted of a felony; however, it did not constitute 
proof of the matter asserted.").  

In fact, the defendant is probably not entitled to introduce before the jury evidence 
that the sworn statement was made and the motion filed. McMullen v. State, No. 06-07
00058-CR, 2007 WL 2909454, at *2 (Tex. App.-Texarkana Oct. 8, 2007, no pet.) (not 
designated for publication) ("A sworn application for community supervision is hearsay 
and not admissible as evidence."). Accord Carter v. State, No. 05-93-00608-CR, 1994 
WL 169578, at * 1 (Tex. App.-Dallas May 4, 1994, no pet.) (not designated for publica
tion) (trial court did not err in refusing to permit defendant to present testimony of court 
clerk that defendant had filed sworn motion for probation containing an assertion that he 
had never been convicted of felony "because such evidence would not have shown he 
was eligible for probation").  

Therefore, rather than the jury finding the information in the defendant's motion is 
true, the Committee recommends that the verdict refer to the contents of the motion by 
stating that the jury finds the defendant has not previously been convicted of a felony in 
this or any other state.
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C10.5 Instruction-Community Supervision-Felony Conviction 

The defendant has asked that you recommend he be granted community super
vision. You may in this case be able to recommend that the confinement assessed 
by you, any fine assessed by you, or both, be suspended and the defendant placed 
on community supervision.  

"Community supervision" is often called "probation." The two terms mean the 
same thing.  

If the defendant is placed on community supervision, the defendant will not be 
required during the period of community supervision to serve the period of con
finement assessed by you. If you assess a fine and recommend that the fine be 
suspended, the defendant will not be required during the period of community 
supervision to pay that fine.  

If the defendant successfully completes the period of community supervision, 
the court will discharge the defendant. A defendant so discharged will never have 
to serve the confinement assessed by you or pay any fine that you have recom
mended be suspended.  

During the period of community supervision, conditions will be imposed on 
the defendant, and the defendant will be placed under a variety of programs. If 
the defendant is believed to have violated the conditions of community supervi
sion, the defendant will be brought before the court. The court, after a hearing 
without a jury, will either continue or revoke the community supervision.  

If the court revokes the community supervision, the court will dispose of the 
case as if there had been no community supervision. It will sentence the defen
dant to a term of confinement not exceeding the term assessed by this jury. It may 
also require the defendant to pay any fine assessed by this jury that the jury rec
ommended be suspended.  

The duration of the period of community supervision will be determined by 
the court. It may not be for a period of longer than [five/ten] years.  

If you recommend that the defendant be placed on community supervision, the 
court must grant the defendant community supervision.  

[Include the following if the applicable law requires certain 
mandatory conditions on community supervision.]
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If the defendant is placed on community supervision, the court must impose 
certain conditions on the defendant. These mandatory conditions include the fol
lowing: 

[Insert list of conditions.] 

In addition, if the defendant is granted community supervision, the court may 
impose any other reasonable condition that is designed to protect or restore the 
community; protect or restore the victim; or punish, rehabilitate, or restore the 
defendant. The conditions that the court may impose include, but are not limited 
to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, alter 
or modify the [include if applicable: nonmandatory] conditions imposed on the 
defendant.  

[Include the following if the applicable law requires no mandatory 

conditions on community supervision.] 

If the defendant is placed on community supervision, the court will determine 
what conditions to impose on the defendant. The conditions that the court may 
impose include, but are not limited to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, alter 
or modify the conditions imposed on the defendant.  

You may recommend that the defendant be placed on community supervision 
only if both of two requirements are met: 

1. The punishment you have assessed is not more than ten years' confine
ment, and 

2. You find the defendant has never been convicted of a felony in this or 
any other state.  

If you decide to recommend that the defendant be placed on community super
vision, you should indicate whether you recommend suspension of the term of 
confinement, any fine, or both.
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If you decide not to recommend that the court suspend the sentence and place 
the defendant on community supervision, you should use the verdict form that 
does not recommend community supervision.  

VERDICT-NO RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $ 

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $ 

Having assessed punishment at no more than ten years' confinement,.we fur
ther find that the defendant has never been convicted of a felony and recommend 
he be placed on community supervision. We recommend suspension of: (select 
one)
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the term of confinement only.  

any fine assessed only.  

the term of confinement and any fine assessed.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
community supervision may be unavailable or in which there may be special require
ments for its imposition. See, e.g., Tex. Code Crim. Proc. art. 42.12, 3g, 4(d). The par
ties must review the law carefully in light of the facts of the case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C 10.1 above. For comments specific to community supervision instruc
tions, see section C 10.4.  

Statutory References. Jury consideration of community supervision is set out in 
Tex. Code Crim. Proc. art. 42.12, 4.
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C10.6 Instruction-Community Supervision-Misdemeanor 
Conviction 

The defendant has asked that you recommend he be granted community super
vision. You may in this case be able to recommend that the confinement assessed 
by you, any fine assessed by you, or both, be suspended and the defendant placed 
on community supervision.  

"Community supervision" is often called "probation." The two terms mean the 
same thing.  

If the defendant is placed on community supervision, the defendant will not be 
required during the period of community supervision to serve the period of con
finement assessed by you. If you assess a fine and recommend that the fine be 
suspended, the defendant will not be required during the period of community 
supervision to pay that fine.  

If the defendant successfully completes the period of community supervision, 
the court will discharge the defendant. A defendant so discharged will never have 
to serve the confinement assessed by you or pay any fine that you have recom
mended be suspended.  

During the period of community supervision, conditions will be imposed on 
the defendant, and the defendant will be placed under a variety of programs. If 
the defendant is believed to have violated the conditions of community supervi
sion, the defendant will be brought before the court. The court, after a hearing 
without a jury, will either continue or revoke the community supervision.  

If the court revokes the community supervision, the court will dispose of the 
case as if there had been no community supervision. It will sentence the defen
dant to a term of confinement not exceeding the term assessed by this jury. It may 
also require the defendant to pay any fine assessed by this jury that the jury rec
ommended be suspended.  

The duration of the period of community supervision will be determined by 
the court. It may not be for a period of longer than two years.  

If you recommend that the defendant be placed on community supervision, the 
court must grant the defendant community supervision.  

[Include the following ifWthe applicable law requires certain mandatory 

conditions on community supervision.]
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If the defendant is placed on community supervision, the court must impose 
certain conditions on the defendant. These mandatory conditions include the fol
lowing: 

[Insert list of conditions.] 

In addition, if the defendant is granted community supervision, the court may 
impose any other reasonable condition that is designed to protect or restore the 
community; protect or restore the victim; or punish, rehabilitate, or restore the 
defendant. The conditions that the court may impose include, but are not limited 
to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, alter 
or modify the [include if applicable: nonmandatory] conditions imposed on the 
defendant.  

[Include the following ifthe applicable law requires no mandatory 

conditions on community supervision.] 

If the defendant is placed on community supervision, the court will determine 
what conditions to impose on the defendant. The conditions that the court may 
impose include, but are not limited to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, alter 
or modify the conditions imposed on the defendant.  

You may recommend that the defendant be placed on community supervision 
only if you find the defendant has never been convicted of a felony in this or any 
other state.  

If you decide to recommend that the defendant be placed on community super
vision, you should indicate whether you recommend suspension of the term of 
confinement, any fine, or both.  

If you decide not to recommend that the court suspend the sentence and place 
the defendant on community supervision, you should use the verdict form that 
does not recommend community supervision.

336

J C10.6



PUNISHMENT INSTRUCTIONS

VERDICT-NO RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

a fine of $_.  

confinement in the county jail for a term of

a fine of $_ 

term of
and confinement in the county jail for a

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement in the county jail for a term of 

a fine of $

a fine of $______________ 

term of
and confinement in the county jail for a

We further find that the defendant has never been convicted of a felony and 
recommend he be placed on community supervision. We recommend suspension 
of: (select one) 

the term of confinement only.  

any fine assessed only.

337

C1O.6



PUNISHMENT INSTRUCTIONS

the term of confinement and any fine assessed.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
community supervision may be unavailable or in which there may be special require
ments for its imposition. See, e.g., Tex. Code Crim. Proc. art. 42.12, 3g, 4(d). The par
ties must review the law carefully in light of the facts of the case at hand.  

General Matters. For comments. applicable to all punishment stage instructions, 
see section C 10.1 above. For comments specific to community supervision instruc
tions, see section C1O.4.  

Statutory References. Jury consideration of community supervision is set out in 
Tex. Code Crim. Proc. art. 42.12, 4.
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IV. Specific Felony Punishment Instructions 

C10.7 General Comments-Good Conduct Time and Parole 
Instructions-Section 3g Offenses and Deadly Weapon 
Findings 

Section 4 of article 37.07 of the Code of Criminal Procedure mandates specific jury 
instructions on good conduct time and parole for three different types of cases. Tex.  
Code Crim. Proc. art. 37.07, 4(a)-(c). Section 4(a) sets out an instruction for two situa
tions. One covers cases in which the defendant has been convicted of an offense listed in 
section 3g(a)(1) of article 42.12. The other covers those cases in which "the judgment 
contains an affirmative finding [of use of a deadly weapon] under Section 3g(a)(2), Arti
cle 42.12, of [the Code of Criminal Procedure]." Tex. Code Crim. Proc. art. 37.07, 

4(a).  

The manner in which the punishment stage instructions deal with the second type of 
situation depends on how the deadly weapon matter is submitted to the jury. If the issue 
is submitted at punishment, the jury instructions must include multiple versions of the 
good conduct time and parole law, one for consideration if the deadly weapon finding is 
made and the others for use if the finding is not made. A plurality opinion of the court of 
criminal appeals has described submission at the guilt stage as the better practice. Hill v.  
State, 913 S.W.2d 581, 586 (Tex. Crim. App. 1996) (plurality opinion). See also Olivas v.  
State, 202 S.W.3d 137, 142 n.9 (Tex. Crim. App. 2006) (court of appeals' holding that 
submission of deadly weapon issue at guilt was improper was not before court of crimi
nal appeals, "but we note that the deadly weapon issue has been submitted in this manner 
in other cases").  

The Committee agrees that the deadly weapon issue is better submitted to the jury at 
the guilt stage of the trial. This considerably simplifies the punishment stage instruction.  

Awkwardly, section 4(a) requires submission of the instructions set out in that provi
sion if the deadly weapon finding is contained in the judgment. Of course, the judge 
must decide the content of the punishment stage instructions before the judgment is 
drafted. If the jury's action in the guilt stage constitutes a deadly weapon finding, which 
the judge will be required to include in the judgment, the punishment stage instruction 
should include the section 4(a) language.  

Some instructions for individual offenses contain multiple options. One is for cases in 
which either the offense of which the defendant was convicted is a section 3g(a)(1) 
offense or in which the judge has decided to include a deadly weapon finding in the 
judgment. The others are for other cases.

339

@ C1O.7



PUNISHMENT INSTRUCTIONS

C10.8 Instruction-First-Degree Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of imprisonment for. no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

Parole and Good Conduct Time 

[Include the following if the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(b).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed or 
fifteen years, whichever is less. Eligibility for parole does not guarantee that 
parole will be granted.  

It cannot accurately be predicted how the parole law and good conducttime 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you-are not to consider the extent to which good conduct time may be
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awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

[Include the following if the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(a).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
equals one-half of the sentence imposed or thirty years, whichever is less, with
out consideration of any good conduct time he may earn. If the defendant is sen
tenced to a term of less than four years, he must serve at least two years before he 
is eligible for parole. Eligibility for parole does not guarantee that parole will be 
granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be 
awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

Verdict 

You are therefore to determine and state in your verdict 

1. the term in prison to be imposed on the defendant for no less than five 
years and no more than ninety-nine years or for life, or
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2. the term in prison to be imposed on the defendant for no less than five 
years and no more than ninety-nine years or for life and a fine of no more than 
$10,000.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
-__years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $ 

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and a 
fine of $ 

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc. art.  
37.07, 4(a): The parties must review the law carefully in light of the facts of the case at 
hand.  

General Matters. For comments applicable to all punishment-stage instructions, 
see section C 10.1 above. For comments specific to felony punishment instructions, see 
section C10.7.
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Statutory References. Punishment for a first-degree felony is set out in Tex. Penal 
Code 12.32.  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(a), (b).
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C10.9 Instruction-First-Degree Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have found 
the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than fifteen years and no more than 
ninety-nine years or for life, or
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2. a term of imprisonment for no less than fifteen years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tion.  

[Include the following ifWthe offense is one under 

Texas Code of Criminal Procedure article 37.07, section 4(b).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed or 
fifteen years, whichever is less. Eligibility for parole does not guarantee that 
parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be 
awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements of its accusation of a prior conviction. The elements are that 

1. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the, commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your ver
dict

1. the term in prison to be imposed on the defendant for no less than five 
years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than five 
years and no more than ninety-nine years or for life and a fine of no more than 
$10,000.  
If you all agree the state has proved, beyond a reasonable doubt, each of the 

three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict 

.1. the term in prison to be imposed on the defendant for no less than fif
teen years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than fif
teen years and no more than ninety-nine years or for life and a fine of no more 
than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.
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confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $ 

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and a 
fine of $ 

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true. We 
assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years' and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_.  

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and a 
fine of $ .  

Foreperson of the Jury
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Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc. art.  
37.07, 4(a). The parties must review the law carefully in light of the facts of the case at 
hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to felony punishment instructions, see 
section C10.7. For comments specific to enhancement, see section C10.2.  

Statutory References. Punishment for a first-degree felony is set out in Tex. Penal 
Code 12.32.  

Punishment for a first-degree felony enhanced by one prior felony conviction is set 
out in Tex. Penal Code 12.42(c)(1).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(b).
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C10.10 Instruction-Second-Degree Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment of no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

[Include the following if the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed.  
Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be
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awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

Verdict 

You are therefore to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than two 
years and no more than twenty years and a fine of no more than $10,000.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $ 

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc. art.  
37.07, 4(a). The parties must review the law carefully in light of the facts of the case at 
hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C 10.1 above. For comments specific to felony punishment instructions, see 
section C10.7.
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Statutory References. Punishment for a second-degree felony is set out in Tex.  
Penal Code 12.33.  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(c).
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C10.11 Instruction-Second-Degree Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have found 
the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or
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2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tion.  

[Include the following if the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed.  
Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be 
awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements of its accusation of a prior conviction. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your ver
dict

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than two 
. years and no more than twenty years and a fine of no more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict 

1. the term in prison to be imposed on the defendant for no less than five 
years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than five 
years and no more than ninety-nine years or for life and a fine of no more than 
$10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.
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confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $______________

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior'conviction has been proved true. We 
assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_.  

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and a 
fine of $_ _

Foreperson of the Jury

Printed Name of Foreperson
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COMMENT 

Caution: This instruction does not address all possible circumstances under which 
parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc. art.  
37.07, 4(a). The parties must review the law carefully in light of the facts of the case at 
hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C 10.1 above. For comments specific to felony punishment instructions, see 
section C10.7. For comments specific to enhancement, see section C10.2.  

Statutory References. Punishment for a second-degree felony is set out in Tex.  
Penal Code 12.33.  

Punishment for a second-degree felony enhanced by one prior felony conviction is set 
out in Tex. Penal Code 12.42(b).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(c).
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C10.12 Instruction-Third-Degree Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of imprisonment for no less than two years and no more than ten 
years, or 

2. a term of imprisonment for no less than two years and no more than ten 
years and a fine of no more than $10,000.  

Parole and Good Conduct Time 

[Include the following if the offense is one under 

Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time eamed equals one-fourth of the sentence imposed.  
Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be
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awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

[Include the following if the offense is one under 

Texas Code of Criminal Procedure article 37.07, section 4(a).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a termof 
imprisonment, he will not become eligible for parole until the actual time served 
equals one-half of the sentence imposed or thirty years, whichever is less; with
out consideration of any good conduct time he may earn. If the defendant is sen
tenced to a term of less than four years, he must serve at least two years before he 
is eligible for parole. Eligibility for parole does not guarantee that parole will be 
granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be 
awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

Verdict 

You are therefore to determine and state in your verdict 

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years, or 

2. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years and a fine of no more than $10,000.
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VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc. art.  
37.07, 4(a). The parties must review the law carefully in light of the facts of the case at 
hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C 10.1 above. For comments specific to felony punishment instructions, see 
section Cl0.7.  

Statutory References. Punishment for a third-degree felony is set out in Tex. Penal 
Code 12.34.  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(a), (c).
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C10.13 Instruction-Third-Degree Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel

ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have found 
the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of imprisonment for no less than two years and no more than ten 
years, or 

2. a term of imprisonment for no less than two years and no more than ten 
years and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or
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2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tion.  

[Include the following if the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed.  
Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be 
awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements of its accusation of a prior conviction. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your ver
dict

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years, or 

2. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years and a fine of no more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than two 
years and no more than twenty years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.
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confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_.

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true. We 
assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_.

Foreperson of the Jury

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc. art.  
37.07, 4(a). The parties must review the law carefully in light of the facts of the case at 
hand.
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General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to felony punishment instructions, see 
section C1O.7. For comments specific to enhancement, see section C1O.2.  

Statutory References. Punishment for a third-degree felony is set out in Tex. Penal 
Code 12.34.  

Punishment for a third-degree felony enhanced by one prior felony conviction is set 
out in Tex. Penal Code 12.42(a)(3).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(c).
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C10.14 Instruction-Any Felony other than State Jail Felony
Enhanced (Two Prior Felonies) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony twice before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with two prior felony convictions.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense of which the defendant is 
accused in the next paragraph.  

The state further accuses the defendant of being convicted on [date], in Cause 
No. [number] in the District Court of [county] County, Texas, for the" felony 
offense of [offense]. The state further alleges that this conviction became a final 
conviction before the commission of the offense for which you have found the 
defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusations.  

Relevant Statutes-Punishment If Accusation of Prior Convictions "Not 
True" 

If the state does not prove the accusation of prior convictions is true, this 
offense is punishable by

[Insert range for charged offense, unenhanced.] 

Relevant Statutes-Punishment If Accusation of Prior Convictions 
Proved "True" 

If the state proves the accusation of two prior convictions is true, this offense is 
punishable by-
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1. a term of imprisonment for no less than twenty-five years and no more 
than ninety-nine years or for life, or 

2. a term of imprisonment for no less than twenty-five years and no more 
than ninety-nine years or for life and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tions.  

[Include the following if the offense is one under 

Texas Code of Criminal Procedure article 37.07, section 4(b).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed or 
fifteen years, whichever is less. Eligibility for parole does not guarantee that 
parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be
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awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
six elements of its accusation of prior convictions. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted as reflected in the next three elements; and 

4. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

5. this conviction was for [offense], a felony; and 

6. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, 3, 4, 5, and 6 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, 5, and 6 listed above, you must find the prior convic
tion accusation is "not true." In this event, you are to determine and state in your 
verdict

[Insert range for charged offense, unenhanced.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the six 
elements listed above, you must find the prior conviction accusation'Is "true." In 
this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
twenty-five years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than 
twenty-five years and no more than ninety-nine years or for life and a fine of 
no more than $10,000.
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VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has not been proved 
true. We assess the defendant's punishment at: (select one) 

[Insert options appropriate for charged offense, unenhanced] 

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $ 

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and a 
fine of $ 

Foreperson of the Jury
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Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under which 
parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc. art.  
37.07, 4(a). The parties must review the law carefully in light of the facts of the case at 
hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C10:1 above. For comments specific to felony punishment instructions, see 
section C10.7. For comments specific to enhancement, see section C10.2.  

Statutory References. Punishment for a felony enhanced by two prior felony con
victions is set out in Tex. Penal Code 12.42(d).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(b).
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V. Specific State Jail Felony Punishment Instructions 

C10.15 General Comments 

C10.15.1 Mandatory Community Supervision 

Generally, the trial judge has discretion in a state jail case whether to suspend imposi
tion of a term of confinement assessed by the jury and place the defendant on community 
supervision. Community supervision is, however, mandatory upon conviction of certain 
state jail felonies in the Texas Controlled Substances Act. See Tex. Code Crim. Proc. art.  
42.12, 15(a)(1).  

The Committee concluded that if community supervision is mandatory under the 
Act's provisions, the jury should be informed of this.  

C10.15.2 Unavailability of Parole and Good Conduct Time 

A defendant sentenced to confinement in a state jail facility is not entitled to parole or 
good conduct time. Best v. State, 118 S.W.3d 857, 866 (Tex. App.-Fort Worth 2003, no 
pet.) (citing Tex. Gov't Code 508.141(a) and Tex. Code Crim. Proc. art. 42.12, 

15(h)(1)). The Texas Code of Criminal Procedure is silent regarding whether jury 
instructions should include this information. Best held that defendants have no right to 
such a jury instruction and a trial court'did not err in refusing it. Accord Gratten v. State, 
No. 03-06-00036-CR, 2007 WL 844869, at * 1 (Tex. App.-Austin Mar. 20, 2007, no 
pet.) (not designated for publication) ("Under the circumstances, we. . . find no error in 
the trial court's refusal to instruct the jury regarding the absence of parole and good con
duct time in state jail cases." (citing Best)).  

In Gratten, Justice Patterson's opinion noted that before the addition of Tex. Const.  
art. IV, 11(a), the court of criminal appeals had held in Luquis v. State, 72 S.W.3d 355 
(Tex. Crim. App. 2002), that the constitutional separation-of-powers provision was vio
lated by an instruction that a jury was to consider the possibility that a defendant sen
tenced to prison might be released on parole. It added that the state jail felony situation, 
unlike the felony sentencing context, had not been addressed by legislation. See also 
Rose v. State, 752 S.W.2d 529 (Tex. Crim. App. 1987).  

Rose reasoned that jurors permitted to consider good time and parole might assess a 
longer sentence than they actually thought appropriate in anticipation that the executive's 
application of good time and parole law would result in the defendant's serving what the 
jurors believed to be the appropriate sentence. This would interfere with the executive's 
constitutional right to exercise the clemency power.  

In 1989, article IV, section 11(a), of the Texas Constitution was amended to provide 
that-
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[t]he Legislature shall by law establish a Board of Pardons and Paroles and 
shall require it to keep record of its actions and the reasons for its actions. The 
Legislature shall have authority to enact parole laws and laws that require or 
permit courts to inform juries about the effect of good conduct time and eligi
bility for parole or mandatory supervision on the period of incarceration 
served by a defendant convicted of a criminal offense.  

Tex. Const. art. IV, 11(a) (emphasis added to portion added in 1989). By adding section 
4 to article 37.07 of the Code of Criminal Procedure, the legislature exercised its consti
tutional power under this provision. See Luquis, 72 S.W.3d at 361. Insofar as legislation 
has not affected particular types of cases, Rose remains good law and bars instructions 
permitting or requiring sentencing juries to consider the availability of executive clem
ency.  

No legislation addresses jury instructions in state jail felony cases. Nevertheless, the 
rationale of Rose suggests that separation-of-powers law does not bar telling state jail 
felony juries that those sentenced to confinement in a state jail do not earn good time and 
are not eligible for parole. Such an instruction simply informs jurors that the situation 
before them does not involve the issue of good time and parole. There is no risk that such 
an instruction will result in juries tailoring punishment assessments in a manner that 
interferes with executive clemency.  

The Committee concluded that an instruction of this sort was both permissible and 
demanded by the need to inform sentencing juries as fully as possible.  

Gratten also held that a trial court did not err in refusing to instruct a jury that "[a] per
son sentenced to the state jail will serve each day of his sentence in the state jail." 
Because a defendant sentenced to a term in a state jail may be granted "shock" commu
nity supervision, it noted, this would not be a correct statement of the applicable law.  
Gratten, 2007 WL 844869, at * 1. The Committee avoided such inaccurate elaborations 
on the basic information that parole and good time are not available.  

C10.15.3 Enhancement-Two Prior Convictions 

Tex. Penal Code 12.42(a) contains two provisions for enhancing state jail felonies 
with two prior convictions.  

Section 12.42(a)(2), providing for enhancement by two prior felonies, explicitly 
requires the second enhancement offense to have occurred after the first enhancement 
conviction became final.  

Section 12.42(a)(1) provides for enhancement by proof of two prior state jail felony 
convictions. "Thus, under subsection (a)(1), the state must prove that there are two prior 
final convictions for state jail felonies, but does not need to prove that the prior convic
tions occurred sequentially, as it must under subsection (a)(2)." Campbell v. State, 49 
S.W.3d 874, 876 (Tex. Crim. App. 2001).

371

@ C10.15



PUNISHMENT INSTRUCTIONS

C10.15.4 Parole and Good Conduct Time When Enhancement Sought 

If the state alleges enhancements that if found true would require a sentence to impris
onment, the jury should be instructed on the parole and good conduct time provisions 
applicable to such a sentence. Facion v. State, No. 05-04-01536-CR, 2005 WL 1405794, 
at * 1 (Tex. App.-Dallas June 2, 2005, no pet.) (not designated for publication) (when 
state jail felony conviction was enhanced by two prior felony convictions, "the jury 
should have been charged in accordance with section 4(c) of article 37.07 of the Texas 
Code of Criminal Procedure").
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C10.16 Instruction-State Jail Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term of confinement in a state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.  

[Include the following if community supervision is mandatory under 
Texas Code of Criminal Procedure article 42.12, section 15(a)(1).] 

Community Supervision or Probation 

The term of confinement assessed by you will be suspended and the court will 
place the defendant on community supervision or probation.  

"Community supervision" is often called "probation." The two terms mean the 
same thing.  

During the period the defendant is on community supervision, the defendant 
will not be required to serve the period of confinement assessed by you. If the 
defendant successfully completes the period of community supervision, the court 
will discharge the defendant. A defendant so discharged will never have to serve 
the confinement assessed by you.  

During the period of community supervision, conditions will be imposed on 
the defendant, and the defendant will be placed under a variety of programs. If 
the defendant is believed to have violated the conditions of community supervi
sion, the defendant will be brought before the court. The court, after a hearing 
without a jury, will either continue or revoke the community supervision.  

If the court revokes the community supervision, the court will dispose of the 
case as if there had been no community supervision. It may sentence the defen
dant to a term of confinement not exceeding the term assessed by this jury.  

The duration of the period of community supervision will be determined by 
the court. It may not be for a period of longer than five years or for a period of 
shorter than two years.

373

C10.16



PUNISHMENT INSTRUCTIONS

Parole and Good Conduct Time 

A defendant confined in a state jail for a specific term is not subject to release 
on parole. The term of confinement is not reduced by good conduct time earned 
during that period of confinement.  

Verdict 

You are therefore to determine and state in your verdict

1. the term of confinement in a state jail to be imposed on the defendant 
for no less than 180 days and no more than two years, or 

2. the term of confinement to be imposed on the defendant for no less than 
180 days and no more than two years and a fine of no more than $10,000.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

. confinement in a state jail for a term of and 

no fine.  

confinement in a state jail for a term of and a 
fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which community supervision may be unavailable or in which there may be special 
requirements for its imposition. See, e.g., Tex. Code Crim. Proc. art. 42.12, 3g, 4(d).  
The parties must review the law carefully in light of the facts of the case at hand.
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General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to state jail felony punishment 
instructions, see section C10.15.  

Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).
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C10.17 Instruction-State Jail Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have found 
the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True'.'.  

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term of confinement in a. state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the 'accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than two years and no more than ten 
years, or
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2. a term of imprisonment for no less than two years and no more than ten 
years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a state jail felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tion.  

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed.  
Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be 
awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

If the defendant is sentenced to a term of confinement in a state jail, he will not 
be subject to release on parole. Further, the term of confinement cannot be 
reduced by good conduct time earned during that period of confinement.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements of its accusation of a prior conviction. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your ver
dict

1. the term of confinement in a state jail to be imposed on the defendant 
for no less than 180 days and no more than two years, or 

2. the term of confinement in a state jail to be imposed on the defendant 
for no less than 180 days and no more than two years and a fine of no more 
than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years, or 

2. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved true.  
We assess the defendant's punishment at: (select one) 

confinement in a state jail for a term of and 
no fine.
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confinement in a state jail for a term of 
afineof$

and

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true. We 
assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $____________.

Foreperson of the Jury

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07,n 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.
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General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to state jail felony punishment 
instructions, see section C10.15. For comments specific to enhancement, see section 
C10.2.  

Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).  

Punishment for a state jail felony enhanced by one prior conviction for a felony listed 
in Tex. Code Crim. Proc. art. 42.12, 3g(a)(1), is set out in Tex. Penal Code 

12.35(c)(2)(A).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(c).
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C10.18 Instruction-State Jail Felony-Enhanced 
(Two Prior State Jail Felonies) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a state jail felony twice 
before. It asks that you find this accusation true and assess punishment under the 
law applicable to defendants with two prior state jail felony convictions.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the state 
jail felony offense of [offense].  

The state further accuses the defendant of being convicted on [date], in Cause 
No. [number] in the District Court of [county] County, Texas, for the state jail fel
ony offense of [offense].  

The state further alleges that these convictions became final convictions before 
the commission of the offense for which you have found the defendant guilty in 
this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusations.  

Relevant Statutes-Punishment If Accusation of Prior Convictions "Not 
True" 

If the state does not prove the accusation of prior convictions is true, this 
offense is punishable by

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term of confinement in a state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.
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Relevant Statutes-Punishment If Accusation of Prior Convictions 
Proved "True" 

If the state proves the accusation of two prior convictions is true, this offense is 
punishable by

1. a term of imprisonment for no less than two years and no more than ten 
years, or 

2. a term of imprisonment for no less than two years and no more than ten 
years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a state jail felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tions.  

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed.  
Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be
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awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

If the defendant is sentenced to a term of confinement in a state jail, he will not 
be subject to release on parole. Further, the term of confinement cannot be 
reduced by good conduct time earned during that period of confinement.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
six elements of its accusation of prior convictions. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

2. this conviction was for [offense], a state jail felony; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted as reflected in the next three elements; and 

4. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

5. this conviction was for [offense], a state jail felony; and 

6. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, 3, 4, 5, and 6 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, 5, and 6 listed above, you must find the prior convic
tion accusation is "not true." In this event, you are to determine and state in your 
verdict

1. the term of confinement in a state jail to be imposed on the defendant 
for no less than 180 days and no more than two years, or 

2. the term of confinement in a state jail to be imposed on the defendant 
for no less than 180 days and no more than two years and a fine of no more 
than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the six 
elements listed above, you must find the prior conviction accusation is "true." In 
this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years, or
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2. the term in prison to be imposed on the defendant for no less than two 
years and no more than ten years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has not been proved 
true. We assess the defendant's punishment at: (select one) 

confinement in a state jail for a term of._and 
no fine.  

confinement in a state jail for a term of and 
afine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $_._.
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Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to state jail felony punishment 
instructions, see section C10.15. For comments specific to enhancement, see section 
C10.2.  

Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).  

Punishment for a state jail felony enhanced by two prior state jail felony convictions 
is set out in Tex. Penal Code 12.42(a)(1).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(c). This instruction is to be given "if a prior conviction has been alleged for 
enhancement as provided by Section 12.42(a), Penal Code" (emphasis added). Because 
both parts of section 12.42(a) require accusation and proof of two prior convictions, this 
is apparently an error in the phraseology of article 37.07, 4(c), and article 37.07, 4(c), 
applies although more than one prior conviction is alleged for enhancement in these 
cases.

385

@ C10.18



PUNISHMENT INSTRUCTIONS

C10.19 Instruction-State Jail Felony-Enhanced 
(Two Prior Felonies) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony twice before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with two prior felony convictions.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense of which the defendant is 
accused in the next paragraph.  

The state further accuses the defendant of being convicted on [date], in Cause 
No: [number] in the District Court of [county] County, Texas, for the felony 
offense of [offense]. The state further alleges that this conviction became a final 
conviction before the commission of the offense for which you have found the 
defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusations.  

Relevant Statutes-Punishment If Accusation of Prior Convictions "Not 
True" 

If the state does not prove the accusation of prior convictions is true, this 
offense is punishable by-.  

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term ofconfinement in a state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.
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Relevant Statutes-Punishment If Accusation of Prior Convictions 
Proved "True" 

If the state proves the accusation of two prior convictions is true, this offense is 
punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tions.  

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through the 
award of good conduct time. Prison authorities may award good conduct time to 
a prisoner who exhibits good behavior, diligence in carrying out prison work 
assignments, and attempts at rehabilitation. If a prisoner engages in misconduct, 
prison authorities may also take away all or part of any good conduct time earned 
by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term of 
imprisonment, he will not become eligible for parole until the actual time served 
plus any good conduct time earned equals one-fourth of the sentence imposed.  
Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a. term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may be
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awarded to or forfeited by this particular defendant. You are not to consider the 
manner in which the parole law may be applied to this particular defendant.  

If the defendant is sentenced to a term of confinement in a state jail, he will not 
be subject to release on parole. Further, the term of confinement cannot be 
reduced by good conduct time earned during that period of confinement.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
six elements of its accusation of prior convictions. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted as reflected in the next three elements; and 

4. the defendant was convicted on [date], in Cause No. [number] in the 
District Court of [county] County, Texas; and 

5. this conviction was for [offense], a felony; and 

6. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, 3, 4, 5, and 6 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, 3, 4, 5, and 6 listed above, you must find the prior convic
tion accusation is "not true." In this event, you are to determine and state in your 
verdict

1. the term of confinement in a state jail to be imposed on the defendant 
for no less than 180 days and no more than two years, or 

2. the term of confinement in a state jail to be imposed on the defendant 
for no less than 180 days and no more than two years and a fine of no more 
than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the six 
elements listed above, you must find the prior conviction accusation is "true." In 
this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than two 
years and no more than twenty years, or
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2. the term in prison to be imposed on the defendant for no less than two 
years and no more than twenty years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has not been proved 
true. We assess the defendant's punishment at: (select one) 

confinement in a state jail for a term of and 
no fine.  

confinement in a state jail for a term of __and 
a fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term of 
years and no fine.  

confinement by the Texas Department of Criminal Justice for a term of 
years and a fine of $.
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Foreperson of the Jury 

- Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to state jail felony punishment 
instructions, see section C10.15. For comments specific to enhancement, see section 
C10.2.  

Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).  

Punishment for a state jail felony enhanced by two prior felony convictions is set out 
in Tex. Penal Code 12.42(a)(2).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc. art.  
37.07, 4(c). This instruction is to be given "if a prior conviction has been alleged for 
enhancement as provided by Section 12.42(a), Penal Code" (emphasis added). Because 
both parts of section 12.42(a) require accusation and proof of two prior convictions, this 
is apparently an error in the phraseology of article 37.07, 4(c), and article 37.07, 4(c), 

applies although more than one prior conviction is alleged for enhancement in these 
cases.
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VI. Specific Misdemeanor Punishment Instructions 

C10.20 General Comments-Instructions on Good Conduct Time 

The sheriff is authorized by statute to "grant commutation of time for good conduct, 
industry, and obedience," although the deduction may not exceed one day for each day 
served. Tex. Code Crim. Proc. art. 42.032, 2. This provision may amount to executive 
clemency protected from judicial interference by the state constitutional separation-of
powers provision. See In re Bourg, No. 01-08-00618-CV, 2008 WL 3522241, at *3 (Tex.  
App.-Houston [1st Dist.] Aug. 12, 2008, no pet.) (not designated for publication) (sum
marizing case law under Code provision).  

One case has held that the potential award of good time credit is an improper matter 
for argument by the state. Blessing v. State, 927 S.W.2d 266, 269 (Tex. App.-El Paso 
1996, no pet.) (prosecutor improperly told jury that "the current practice in the Ector 
County Jail is that for every day you serve on a sentence, you get credit for two days," 
and urged them to consider this in assessing sentence).  

The Committee recommends that the issue of good conduct time not be addressed in 
the jury instructions. Separation-of-powers law may require that juries not be invited to 
consider it. In any case, informing juries sufficiently to permit reasoned application of 
the power to award good conduct time would be impractical.
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C10.21 Instruction-Class A Misdemeanor-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a fine of no more than $4,000, or 

2. a term of confinement in the county jail for no more than one year, or 

3. both a fine of no more than $4,000 and a term of confinement in the 
county jail for no more than one year.  

Verdict 

You are therefore to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $4,000, or 

2. any term of confinement in the county jail to be imposed on the defen
dant for no more than one year, or 

3. both a fine to be imposed on the defendant of no more than $4,000 and 
a term of confinement in the county jail to be imposed on the defendant for no 
more than one year.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

a fine of $______________ and no confinement in jail.

confinement in jail for a term of

confinement in jail for a term of 
$ _ _ _

and no fine.

and a fine of

Foreperson of the Jury
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Printed Name of Foreperson 

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section C1O.1 above. For comments specific to misdemeanor punishment instruc
tions, see section C1O.20.  

Statutory References. Punishment for a class A misdemeanor is set out in Tex.  
Penal Code 12.21.

393

C10.21



PUNISHMENT INSTRUCTIONS

C10.22 Instruction-Class A Misdemeanor-Enhanced 
(One Prior Conviction) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a crime once before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with a prior conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the [County/District] Court of [county] County, Texas, for 
the [class A misdemeanor/felony] offense of [offense]. The state further alleges 
that this conviction became a final conviction before the commission of the 
offense for which you have found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a fine of no more than $4,000, or 

2. a term of confinement in the county jail for no more than one year, or 

3. both a fine of no more than $4,000 and a term of confinement in the 
county jail for no more than one year.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a fine of no more than $4,000, or 

2. a term of confinement in the county jail for no less than ninety days and 
no more than one year, or .
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3. both a fine of no more than $4,000 and a term of confinement in the 
county jail for no less than ninety days and no more than one year.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa
tion.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements of its accusation of a prior conviction. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
[County/District] Court of [county] County, Texas; and 

2. this conviction was for [offense], a [class A misdemeanor/felony]; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your ver
dict

1. any fine to be imposed on the defendant of no more than $4,000, or 

2. any term of confinement in the county jail to be imposed on the defen
dant for no more than one year, or 

3. both a fine to be imposed on the defendant of no more than $4,000 and 
a term of confinement in the county jail to be imposed on the defendant for no 
more than one year.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $4,000, or 

2. any term of confinement in the county jail to be imposed on the defen
dant for no less than ninety days and no more than one year, or 

3. both a fine to be imposed on the defendant of no more than $4,000 and 
a term of confinement in the county jail to be imposed on the defendant for no 
less than ninety days and no more than one year.
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VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved true.  
We assess the defendant's punishment at: (select one) 

a fine of $______________ and no confinement in jail.

confinement in jail for a term of_

confinement in jail for a term of

and no fine.  

and a fine of

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true. We 
assess the defendant's punishment at: (select one)

a fine of $ and no confinement in jaiL

confinement in jail for a term of 

confinement in jail for a term of

and no fine.  

and a fine of

Foreperson of the Jury
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Printed Name of Foreperson 

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to misdemeanor punishment instruc
tions, see section C10.20. For comments specific to enhancement, see section C10.2.  

Statutory References. Punishment for a class A misdemeanor is set out in Tex.  
Penal Code 12.21.  

Punishment for a class A misdemeanor enhanced by one prior conviction for either a 
class A misdemeanor or a felony is set out in Tex. Penal Code 12.43(a).
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C10.23 Instruction-Class B Misdemeanor-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a fine of no more than $2,000, or 

2. a term of confinement in the county jail for no more than 180 days, or 

3. both a fine of no more than $2,000 and a term of confinement in the 
county jail for no more than 180 days.  

Verdict 

You are therefore to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $2,000, or 

2. any term of confinement in the county jail to be imposed on the defen
dant for no more than 180 days, or 

3. both a fine to be imposed on the defendant of no more than $2,000 and 
a term of confinement in the county jail to be imposed on the defendant for no 
more than 180 days.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

a fine of $ and no confinement in jail.  

confinement in jail for a term of days and no fine.  

confinement in jail for a term of days and a fine of 

Foreperson of the Jury
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Printed Name of Foreperson 

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to misdemeanor punishment instruc
tions, see section C 10.20.  

Statutory References. Punishment for a class B misdemeanor is set out in Tex.  
Penal Code 12.22.
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C10.24 Instruction-Class B.Misdemeanor-Enhanced 
(One Prior Conviction) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a crime once before. It asks 
that you find this accusation true and assess punishment under the law applicable 
to defendants with a prior conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the [County/District] Court of [county] County, Texas, for 
the [class A misdemeanor/class B misdemeanor/felony] offense of [offense]. The 
state further alleges that this conviction became a final conviction before the 
commission of the offense for which you have found the defendant guilty in this 
trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's punish
ment therefore depends on whether you find the state has proved the prior con
viction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a fine of no more than $2,000, or 

2. a term of confinement in thecounty jail for no more than 180 days, or 

3. both a fine of no more than $2,000 and a term of confinement in the 
county jail for no more than 180 days.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a fine of no more than $2,000, or
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2. a term of confinement in the county jail for no less than 30 days and no 
more than 180 days, or 

3. both a fine of no more than $2,000 and a term of confinement in the 
county jail for no less than 30 days and no more than 180 days.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accusa-.  
tion.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable doubt, 
three elements of its accusation of a prior conviction. The elements are that

1. the defendant was convicted on [date], in Cause No. [number] in the 
[County/District] Court of [county] County, Texas; and 

2. this conviction was for [offense], a [class A misdemeanor/class B mis
demeanor/felony]; and 

3. this conviction became final before the commission of the offense for 
which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one or 
more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your ver
dict

1. any fine to be imposed on the defendant of no more than $2,000, or 

2. any term of confinement in the county jail to be imposed on the defen
dant for no more than 180 days, or 

3. both a fine to be imposed on the defendant of no more than $2,000 and 
a term of confinement in the county jail to be imposed on the defendant for no 
more than 180 days.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $2,000, or 

2. any term of confinement in the county jail to be imposed on the defen
dant for no less than 30 days and no more than 180 days, or
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3. both a fine to be imposed on the defendant of no more than $2,000 and 
a term of confinement in the county jail to be imposed on the defendant for no 
less than 30 days and no more than 180 days.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved true.  
We assess the defendant's punishment at: (select one)

a fine of $ and no confinement in jail.

confinement in jail for a term of 

confinement in jail for a term of 
$

days and no fine.  

days and a fine of

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true. We 
assess the defendant's punishment at: (select one)

a fine of $ 

confinement in jail for a ten

and no confinement in jail.  

n of days and no fine.

confinement in jail for a term of days and a fine of
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Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section C10.1 above. For comments specific to misdemeanor punishment instruc
tions, see section C10.20. For comments specific to enhancement, see section C10.2.  

Statutory References. Punishment for a class B misdemeanor is set out in Tex.  
Penal Code 12.22.  

Punishment for a class B misdemeanor enhanced by one prior conviction for either a 
class A or class B misdemeanor or a felony is set out in Tex. Penal Code 12.43(b).
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APPENDIX

Following are the tables of contents of the other volumes in the Texas Criminal 
Pattern Jury Charges series. These tables represent the 2009 and 2010 editions of these 
volumes, which were the current editions when this book was published. Other topics 
may be added in future editions.  

The practitioner may also be interested in the civil Texas Pattern Jury Charges series.  
Please visit http://texasbarbooks.net/texas-pattern-jury-charges/ for more informa
tion.  

Contents of 
TEXAS CRIMINAL PATTERN JURY CHARGES-INTOXICATION 

AND CONTROLLED SUBSTANCES (2009 Ed.) 

CHAPTER 1 COMMENTARY ON CRIMINAL JURY CHARGES 

Al.1 General Matters 

A1.2 Jury Instructions in Criminal Cases-Terminology and Structure 

A1.3 Prohibition against Commenting on Evidence, Summarizing 
Testimony, and Discussing Facts 

A1.4 Analyses from Appellate Opinions 

A1.5 Definitions of Terms 

A1.6 Burden of Proof 

A1.7 Culpable Mental States 

A1.8 Causation 

Al.9 Jury Unanimity 

A1.lO Venue 

CHAPTER 2 THE GENERAL CHARGE 

A2.1 Instruction
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CHAPTER 3 SPECIAL INSTRUCTIONS 

A3.1 Instruction-Limited Use of Evidence-Uncharged "Bad Acts" 

A3.2 Instruction-Limited Use of Evidence
Defendant's Prior Convictions 

A3.3 Instruction-Accomplice Witness Testimony
Accomplice as Matter of Law 

A3.4 Instruction-Accomplice Witness Testimony
Accomplice Status Submitted to Jury 

A3.5 Instruction-Covert Agent Testimony-.  
Corroboration Required as Matter of Law 

A3.6 Instruction-Covert Agent Testimony
Corroboration Requirement Submitted to Jury 

A3.7 . Instruction-Use or Exhibition of Deadly Weapon
By Defendant Personally 

A3.8 Instruction-Use or Exhibition of Deadly Weapon
By Defendant or Party 

CHAPTER 4 INTOXICATION OFFENSES 

PART I. GENERAL MATTERS 

A4.1 Statutory References 

A4.2 Liberalization of DWI Pleading 

A4.3 Definition of "Motor Vehicle" 

A4.4 Definition of "Operate" 

A4.5 "Synergistic Effect" Instruction 

A4.6 "No Defense" Instruction 

A4.7 "No Culpable Mental State Requirement" Instruction 

A4.8 "Refusal" Instruction
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A4.9 Limited Use of Breath Test Evidence 

A4.10 "Involuntary Intoxication" Defense Instruction 

A4.11 Necessity Defense Instruction 

PART II. MISDEMEANOR DRIVING WHILE INTOXICATED 

A4.12 Instruction-Misdemeanor Driving While Intoxicated 

(with Necessity Defense) 

PART III. OTHER RELATED OFFENSES 

A4.13 Instruction-Driving While Intoxicated with Child Passenger 

A4.14 Instruction-Misdemeanor Flying While Intoxicated 

A4.15 Instruction-Misdemeanor Boating While Intoxicated 

PART IV. FELONY ENHANCED OFFENSES 

A4.16 General Comments 

A4.17 Instruction-Felony Driving While Intoxicated 

(Two Prior DWI Convictions) 

A4.18 Instruction-Felony Driving While Intoxicated 

(Prior Intoxication Manslaughter Conviction) 

PART V. DEATH OR INJURY INTOXICATION OFFENSES 

A4.19 General Comments-Causation 

A4.20 Instruction-Intoxication Manslaughter 

A4.21 Instruction-Intoxication Assault
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CHAPTER 5 CONTROLLED SUBSTANCES OFFENSES 

PART I. GENERAL MATTERS 

A5.1 Rationale for Included Instructions 

A5.2 Weight Requirements and Grading of Offenses 

A5.3 Culpable Mental State Concerning Nature of Substance 

A5.4 Culpable Mental State Concerning Weight of Substance 

PART II. POSSESSORY OFFENSES 

A5.5 General Comments 

A5.6 Instruction-Possession of Marijuana-Class B 
Misdemeanor (with Voluntariness Requirement) 

A5.7 Instruction-Possession of Marijuana-Other Grades 

A5.8 Instruction-Possession of Controlled Substance 

PART III. DELIVERY OFFENSES 

A5.9 General Comments 

A5.10 Instruction-Delivery of Controlled Substance 
By Actual or Constructive Transfer 

A5.11 Instruction-Delivery of Controlled Substance
By Offer to Sell 

A5.12 Instruction-Possession of Controlled Substance 
with Intent to Deliver 

CHAPTER 6 PUNISHMENT INSTRUCTIONS 

PART.I. GENERAL MATTERS 

A6.1 General Approach to Punishment Stage Instructions
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A6.2 Enhancement 

PART II. GENERAL PUNISHMENT INSTRUCTION 

A6.3 Instruction-Punishment--General 

PART III. COMMUNITY SUPERVISION INSTRUCTIONS 

A6.4 General Comments 

A6.5 Instruction-Community Supervision-Felony Conviction 

A6.6 Instruction-Community Supervision-Misdemeanor 
Conviction 

PART IV. SPECIFIC FELONY PUNISHMENT INSTRUCTIONS 

A6.7 General Comments-Good Conduct Time and Parole 
Instructions-Section 3g Offenses and Deadly 
Weapon Findings 

A6.8 Instruction-First-Degree Felony-Unenhanced 

A6.9 Instruction-First-Degree Felony-Enhanced 
(One Prior Felony) 

A6.10 Instruction-Second-Degree Felony-Unenhanced 

A6.11 Instruction-Second-Degree Felony-Enhanced 
(One Prior Felony) 

A6.12 Instruction-Third-Degree Felony-Unenhanced 

A6.13 Instruction-Third-Degree Felony-Enhanced 
(One Prior Felony) 

A6.14 Instruction-Any Felony other than State Jail Felony
Enhanced (Two Prior Felonies) 

PART V. SPECIFIC STATE JAIL FELONY PUNISHMENT INSTRUCTIONS 

A6.15 General Comments
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A6.16 Instruction-State Jail Felony-Unenhanced 

A6.17 Instruction-State Jail Felony-Enhanced 

(One Prior Felony) 

A6.18 Instruction-State Jail Felony-Enhanced 
(Two Prior State Jail Felonies) 

A6.19 Instruction-State Jail Felony-Enhanced 

(Two Prior Felonies) 

PART VI. SPECIFIC MISDEMEANOR PUNISHMENT INSTRUCTIONS 

A6.20 General Comments-Instructions on Good Conduct Time 

A6.21 Instruction-Class A Misdemeanor-Unenhanced 

A6.22 Instruction-Class A Misdemeanor-Enhanced 

(One Prior Conviction) 

A6.23 Instruction-Class B Misdemeanor-Unenhanced 

A6.24 Instruction-Class B Misdemeanor-Enhanced 

(One Prior Conviction) 

PART VII. INTOXICATION OFFENSES 

A6.25 General Comments 

A6.26 Instruction-Misdemeanor [Driving/Flying/Boating/ 
Assembling or Operating Amusement Ride] While 
Intoxicated-Unenhanced 

A6.27 Instruction-Misdemeanor [Driving/Assembling or 

Operating Amusement Ride] While Intoxicated
Unenhanced-Open Container Accusation 
(Plea of Not True) 

A6.28 Instruction-Misdemeanor [Driving/Assembling or 

Operating Amusement Ride] While Intoxicated
Unenhanced-Open Container Accusation 
(Plea of True)
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A6.29 Instruction-Misdemeanor [Driving/Flying/Boating! 
Assembling or Operating Amusement Ride] While 
Intoxicated-Enhanced (Plea of Not True) 

A6.30 Instruction-Misdemeanor [Driving/Flying/Boating/ 
Assembling or Operating Amusement Ride] While 
Intoxicated-Enhanced (Plea of True) 

A6.31 Instruction-Misdemeanor [Driving/Assembling or 
Operating Amusement Ride] While Intoxicated
Enhanced (Plea of Not True)-Open Container 
Accusation (Plea of Not True) 

A6.32 Instruction-Misdemeanor [Driving/Assembling or 
Operating Amusement Ride] While Intoxicated
Enhanced (Plea of Not True)-Open Container 
Accusation (Plea of True) 

A6.33 Instruction-Suspension of Driver's License 
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B1.5 Definitions of Terms 

B1.6 Burden of Proof 

B1.7 Culpable Mental States 

Bi1.8 Causation 

B1.9 Jury Unanimity
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Bl.10 Venue 

CHAPTER 2 THE GENERAL CHARGE 

B2.1 Instruction 

CHAPTER 3 DEFENSES GENERALLY 

B3.1 Categorizing Defenses 

B3.2 Burdens of Proof and Production under Texas Penal Code 
Chapter 2 

B3.3 Explaining to Jury State's Burden of Proof on Defenses 

B3.4 Nonstatutory Defensive Positions and Jury Instructions 

B3.5 Instructions on Inconsistent Defenses 

B3.6 "Confession and Avoidance": Need to Admit Offense 

B3.7 Failure to Instruct on Defense Cannot Be "Fundamental" 
Error 

B3.8 Defendant's Right to Have No Instruction on Defense 

B3.9 Relationship of Necessity to Other Defensive Positions 

CHAPTER 4 LACK OF VOLUNTARY ACT 

B4.1 Statutory References 

B4.2 General Comments 

B4.3 Instruction-Lack of Voluntary Act 

CHAPTER 5 MISTAKE OF FACT 

B5.1 Statutory References 

B5.2 Basic Framework for Mistake of Fact under Texas Law 

B5.3 Pre-1974 Texas Mistake-of-Fact Law
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B5.4 Other Jurisdictions and Potential Constitutional Problem 

B5.5 Possible Alternative Approach-Two Mistake-of-Fact 
Defenses 

B5.6 Reasonableness of Mistake as Matter for Court Rather Than 
Jury 

B5.7 Committee Approach 

B5.8 Instruction-Mistake of Fact 

CHAPTER 6 VOLUNTARY INTOXICATION 

B6.1 Statutory References 

B6.2 General Comments 

B6.3 Instruction-Voluntary Intoxication 

CHAPTER 7 INSANITY 

B7.1 Statutory References 

B7.2 General Comments 

B7.3 Consequences of Insanity Acquittal 

B7.4 Defining "Wrong" 

B7.5 Defining "Severe Mental Disease or Defect" 

B7.6 Instruction-Insanity 

CHAPTER 8 "DIMINISHED CAPACITY," OR MENTAL CONDITION EVIDENCE 

DISPROVING CULPABLE MENTAL STATE 

B8.1 General Comments 

B8.2 Jackson-Ruffin Doctrine-Mental Condition Evidence 
Disproving Culpable Mental State Is Admissible 

B8.3 Jury Instructions on Jackson-Ruffin Actually Given
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B8.4 

B8.5 

B8.6 

CHAPTER 9 

B9.1 

B9.2 

B9.3 

B9.4 

CHAPTER 10 

B10.1 

B10.2 

B1O.3 

CHAPTER 11 

B11.1 

B11.2 

B11.3

Other Alternative Instructions Considered 

Permissibility of Instruction 

Committee's Position 

INVOLUNTARY INTOXICATION 

Statutory References 

General Comments 

Committee's Position 

Instruction-Involuntary Intoxication 

ENTRAPMENT 

Statutory References 

General Comments 

Instruction-Entrapment 

NECESSITY 

Statutory References 

General Comment-Need to "Admit" Offense 

Instruction-Necessity

CHAPTER 12 MISTAKE OF LAW 

B12.1 Statutory References 

B 12.2 Texas Penal Code Distinction between Mistakes of "Fact" 
and Mistakes of "Law" 

B 12.3 Instruction-Mistake of Law
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CHAPTER 13 DuREss 

B 13.1 Statutory References 

B13.2 General Law of Duress 

B 13.3 Instruction-Duress (Felony) 

B 13.4 Instruction-Duress (Misdemeanor) 

CHAPTER 14 SELF-DEFENSE-NONDEADLY FORCE 

PART I. BASIC SELF-DEFENSE STANDARDS 

B 14.1 Statutory References 

B 14.2 General Comments 

PART II. GENERAL RULE OF SELF-DEFENSE 

B 14.3 Nondeadly Force in Self-Defense 

B 14.4 Instruction-Nondeadly Force in Self-Defense 

PART III. NONDEADLY FORCE IN SELF-DEFENSE 

WITH CONSENT ISSUE 

B 14.5 Nondeadly Force in Self-Defense with Consent Issue 

B 14.6 Instruction-Nondeadly Force and Consent Issue 

PART IV. NONDEADLY FORCE IN SELF-DEFENSE 

WITH PROVOCATION ISSUE 

B 14.7 Nondeadly Force in Self-Defense with Provocation Issue 

B 14.8 Instruction-Nondeadly Force and Provocation Issue
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BY PEACE OFFICER 

Self-Defense against Action by Peace Officer 
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PART VI. SELF-DEFENSE INVOLVING DEADLY FORCE 

Self-Defense Involving Deadly Force 
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Statutory References 

General Comments 

Instruction-Self-Defense Involving Deadly Force 
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CHAPTER 16 SELF-DEFENSE AGAINST ACTION BY PEACE OFFICER 

B 16.1 Statutory References 

B 16.2 General Comments 

B 16.3 Instruction-Self-Defense against Action by Peace 
Officer-No Allegation of Excessive Force 

B 16.4 Instruction-Self-Defense against Action by Peace 
Officer-Allegation of Excessive Force

CHAPTER 17 

B17.1

DEFENSE OF OTHERS 

Statutory References
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B17.2 

B17.3

CHAPTER 18 

B18.1 

B18.2 

B18.3

General Comments 

Instruction-Nondeadly Force in Defense of Another 

DEADLY FORCE TO PREVENT FELONY 

Statutory References 

General Comments 

Instruction-Deadly Force to Prevent Felony

CHAPTER 19 DEFENSE OF PROPERTY 

B 19.1 Statutory References 

B19.2 General Comments 

B19.3 Nondeadly Force in Defense of One's Own Personal 
Property-Property in One's Possession and Recovering 
Property 

B 19.4 Instruction -Nondeadly Force in Defense of One's Own 

Personal Property-Preventing Interference with Property 
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B 19.5 Instruction-Nondeadly Force in Defense of One's Own 

Personal Property-Recovering Property 

B 19.6 General Comment-Nondeadly Force in Defense of Land 

B 19.7 Instruction-Nondeadly Force in Defense of Land 

B 19.8 Instruction-Deadly Force in Defense of One's Own 
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B 19.9 General Comment-Deadly Force in Defense of Land 

B 19.10 Instruction-Deadly Force in Defense of Land 
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[Decimal references are to section numbers.  
"Quick Guide" references are to the guide preceding chapter Cl.] 

Texas Constitution 

Art. IV, 11(a) ............... C1O.15.2 

Texas Code of Criminal Procedure

Art. 13.07 ....................... C5.4 
Art. 13.17 ..................... C1.10 
Art. 36.13 ...................... .C2.1 
Art. 36.14 ............... C1.2.1, C1.3, 

C1.3.1-C1.3.4 
Art. 36.25 ...................... C2.1 
Art. 36.28....................C2.1 
Art. 37.07, 1(b) ................ C2.1 
Art. 37.07, 3(a) ................ C10.3 
Art. 37.07, 3(b) ......... C10.1, C10.3 
Art. 37.07, 4.................. C10.3 
Art. 37.07, 4(a)-(c) ............ C 10.7 
Art. 37.07, 4(a) ......... C10.7-C10.14, 

C10.17-C10.19 
Art. 37.07, 4(b) ......... C10.8, C10.9, 

C10.14 
Art. 37.07, 4(c) ....... C10.10-C10.13, 

C10.17-C10.19

Art. 38.03...... ............... C2.1 
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Art. 38.08....................C2.1 
Art. 42.032, 2 ................. C10.20 
Art. 42.12, 3(b) ............... C10.4.2 
Art. 42.12, 3(c) .............. C10.4.2 
Art. 42.12, 3g .......... C10.5, C10.6, 

C10.16 
Art. 42.12, 3g(a)(1)...........C10.17 
Art. 42.12, 4.............C10.5,C10.6 
Art. 42.12, 4(b) .............. C10.4.2 
Art. 42.12, 4(d) ......... C10.5, C10.6, 

C10.16 
Art. 42.12, 4(d)(3)............ C10.4.4 
Art. 42.12, 4(e) .............. C10.4.4 
Art. 42.12, 15(a)(1).......... C10.15.1 
Art. 42.12, 15(h)(1).......... C10.15.2

Texas Family Code

71.004 ................ C8.16, C8.27 262.301........... ..... C8.16, C8.28

Texas Government Code 

508.141(a) ................. C10.15.2 

Texas Health & Safety Code

671.001(a) ............. . ..... C1.5.3 671.001(b). .................. C1.5.3
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C8.1, C8.12, C8.16, 
C8.32, C9.1 

1.07(a)(9) ................. ch. 8 note 
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C8.16, C8.32, C9.1 
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[Decimal references are to section numbers.] 

Bodily injury, definition of, C3.3

Abandon, definition of, C8.29 

Abandoning child 
instructions 

second-degree felony, C8.31 
state jail felony, C8.29 
third-degree felony, C8.30 

Abduction. See Kidnapping 

Adequate cause, definition of, in sudden 
passion, C5.6 

Aggravated assault. See Assault; Sexual 
assault 

Aggravated kidnapping. See Kidnapping 

Aiding and abetting. See Party liability 

Appellate analyses as comment on weight 
of evidence, C 1.4 

Assault. See also Deadly conduct; Injury to 
child; Sexual assault 

instructions 
aggravated assault causing serious 

bodily injury, C8.14 
aggravated assault with deadly weapon, 

C8.15 
assault by injury, C8.2 
assault by offensive touching, C8.4 
assault by threat, C8.3 

on spouse, C8.2, C8.4 
threat and, C8.3 

Attempt to commit theft, definition of, 
C9.2 

B 

Beyond a reasonable doubt, definition of, 
C2.1

"Boyfriend defense." See Minimal age 
difference, affirmative defense of 

Building, definition of, C8.35 

Burden of proof 
generally, C1.6 
beyond a reasonable doubt, definition of, 

C2.1 
Committee's approach, C 1.6.2 
"reasonable doubt" approach, C1.6.1 

C 

Causation 
generally, C1.8 
alternative causation, C1.8.5 

Committee's approach, C1.8.8 
defendant's conduct "contributing to" 

result, C 1.8.7 
Model Penal Code approach, C 1.8.3 
1974 Penal Code approach, C1.8.3 

pre-1974 law, C1.8.2 
Penal Code section 6.04(a) as exclusive 

law of, C1.8.4 
possible concurring causes, C1.8.6 
vs. responsibility, C 1.8.1 

Charging instrument not evidence, C2.1 

Child, definition of, C8.8 

Class A misdemeanor, punishment 
instructions 

enhanced (one prior conviction),. C 10.22 
unenhanced, C10.21 

Class B misdemeanor, punishment 
instructions 

enhanced (one prior conviction), C10.24 
unenhanced, C10.23
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Coconspirator. See Party liability 

Community supervision 
details of, C10.4.3 
instructions 

generally, C10.4 
felony, C10.5 
misdemeanor, C 10.6 
reference to sworn motion filed by 

defendant, C10.4.4 
maximum period of, C10.4.2 

Consent 
as defense to assault, C8.39, C8.40 
without, in kidnapping, C6.2, C6.8 
without, in sexual assault, C8.6 

Conspiracy, C4.5 
withdrawal from, C4.6 

Continuous sexual abuse of child 
act of sexual abuse, definition of, C7.1 
duration of period, C7.1 
instruction on, C7.1 

Convicted of a felony, definition of, 
C10.4.1 

Course of committing theft, definition of, 
C9.2 

Criminal episode, definition of, C8.13 

Criminal negligence, causing the death of 
an individual by, definition of, C5.8 

Culpable mental state 
generally, C1.7 
assault and, C8.2-C8.4, C8.14 
Committee's approach, C1.7.5 
current jury instruction practice, C1.7.3 
custody, care, or control, C8.23, C8.29 
elements to which culpable mental state 

applies, C1.7.2 
endangering child, C8.28 
homicide, C5.2, C5.4 
indecency with child and, C7.3, C7.5 
injury to child, C8.18 
kidnapping, C6.4 
Model Penal Code approach, C 1.7.1 
Penal Code section 6.02, C1.7.1

Penal Code section 6.03's specific 
definitions, C1.7.4 

sexual assault and, C8.6, C8.13 

Custody, care, or control, definition of, 
C8.29 

D 

Deadly conduct 
presumption, constitutionality of, C8.36 
instructions 

discharge of firearm in direction of 
habitation, C8.35 

discharge of firearm in direction of 
individual, C8.34 

presumption of danger, C8.36 
recklessness, C8.33 
terroristic threat, C8.37 

Deadly force, definition of, C6.9 

Deadly weapon 
Committee's approach to, C1.2.4 
definition of, C6.11, C8.15 
findings, good conduct time and parole 

instructions, C10.7 

Defenses 
Committee's approach to, C1.2.4 
emergency medical care, C8.22 
family violence, C8.27 
marriage, C7.8, C8.10 
minimal age difference, C7.2, C7.7, C8.9, 

C8.26 
"notice," C8.23 
reasonable medical care, C8.22 
religious treatment, C8.26 

Defensive contentions, jury instructions 
on, C1.3.3 

Defensive matters 
injury instructions, C 1.2.3, C 1.2.4 
jury unanimity, C1.9.2 

Definitions. See also specific headings for 
definitions of terms 

generally, C l.5
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Subject Index

from appellate evidence sufficiency 
analyses, C1.5.4 

approved by court of criminal appeals, 
C1.5.3 

Committee's approach, C1.5.5 

limited need to define terms, C1.5.1 

proof "beyond a reasonable doubt," C2.1 

trial courts' discretion, C1.5.2 

Designated emergency infant care 
provider, definition of, C8.28 

Did not intend to return for the child, 
definition of, C8.30 

Disabled individual. See Injury to disabled 
individual, instruction on; Robbery, 
instructions on 

Disabled person, definition of, C9.6 

E 

Endangering child by act, instruction on, 
C8.28 

Elderly individual. See Injury to elderly 
individual, instruction on; Robbery, 
instructions on 

Enhancement 

generally, C 10.2 

allegations, describing, C 10.2.1 

when defendant pleads "true," C 10.2.4 

finality defined, C10.2.3 

offenses, finality required, C10.2.2 

Evidence 

charging instrument not, C2.1 

drawing jury's attention to selected, 
C1.3.3 

juror access to, C2.1 

prohibition against commenting on, C 1.3 
weight of, appellate analyses as comment 

on, C1.4

F 

Facts 
instructions on need to avoid assuming, 

C1.3.1 
instructions on prohibition against 

discussing, C1.3 

jurors as judges of, C2.1 

Failure to testify, C2.1 

Family violence, definition of, C8.27 

Felony, attempt to commit, definition of, 
C5.4 

Felony, enhanced, two prior felonies, 
punishment instruction, C10.14 

Felony injury to child, definition of, C5.4 

Firearm, definition of, C6.11 

First-degree felony, punishment 
instructions 

generally, C 10.7 
enhanced (one prior felony), C10.9 

unenhanced, C10.8 

G 

General charge 
charging instrument not evidence, C2.1 

defendant's failure to testify, C2.1 

instruction, C2.1 

juror access to evidence, C2.1 

jurors as judges of facts, C2.1 

"not guilty" verdict, explanation of, C2.1 

presumption of innocence, C2.1 

proof "beyond a reasonable doubt," 
definition of, C2.1 

Good conduct time, misdemeanor 
punishment instructions, C10.20 

Good conduct time and parole 
instructions, C 10.7 

deadly weapon findings, C10.7 

section 3g offenses, C10.7
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H 

Habitation, definition of, C8.35 

Homicide 
culpable mental state required, C5.2, C5.4 
felony murder, underlying felony for, 

C5.4 
instructions 

criminally negligent homicide, C5.8 
felony murder, C5.4 
intent to cause serious bodily injury, 

C5.3 
knowingly or intentionally, C5.2 
manslaughter, C5.7 
sudden passion, C5.6 

lesser included offense, C5.4 
sudden passion, C5.5, C5.6 

actual passion and, C5.5 
cool reflection and, C5.5 
punishment instructions, C5.6 

venue, C5.4 

I 

Indecency with child 
by contact, C7.3 
exposure by child, C7.6 
exposure by defendant, C7.5 
marriage, affirmative defense of, C7.8 
minimal age difference, affirmative 

defense of, C7.7 
touching by defendant, C7.3 
touching by victim, C7.4 

Independent impulse, C4.5 

Injury to child. See also Abandoning child; 
Endangering child by act, instruction on 

culpable mental state, C8.18 
defenses, C8.19 
felony injury to child, definition of, C5.4 
instructions 

defense of emergency medical care, 
C8.22 

defense of family violence, C8.27

defense of minimal age difference, 
C8.26 

defense of notice of no longer providing 
care, C8.23 

defense of reasonable medical care, 
C8.22 

defense of religious treatment, C8.26 
by omission, duty created by 

assumption of care, C8.23 
by omission, duty created by parental 

relationship, C8.23 
serious bodily injury by act, C8.22 

Injury to elderly individual, instruction 
on, C8.20. See also Institutional care 
facility, instruction on offense involving 

Injury to disabled individual, instruction 
on, C8.20. See also Institutional care 
facility, instruction on offense involving 

Innocence, presumption of, C2.1 

Institutional care facility, instruction on 
offense involving, C8.20, C8.21 

Instructions. See also Jury instructions 
abandoning child 

second-degree felony, C8.31 
state jail felony, C8.29 
third-degree felony, C8.30 

aggravated assault 
causing serious bodily injury, C8.14 
with deadly weapon, C8.15 

assault 

by injury, C8.2 
by offensive touching, C8.4 
by threat, C8.3 

class A.misdemeanor, punishment 
enhanced (one prior conviction), 

C10.22 
unenhanced, C10.21 

class B misdemeanor, punishment 
enhanced (one prior conviction), 

C10.24 
unenhanced, C10.23 

community supervision 
generally, C10.4 
felony, C10.5
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misdemeanor, C 10.6 

reference to sworn motion filed by 

defendant, C10.4.4 
consent, defense of, C8.40 

continuous sexual abuse of child,.C7.1 

deadly conduct 
discharge of firearm in direction of 

habitation, C8.35 
discharge of firearm in direction of 

individual, C8.34 
presumption of danger, C8.36 

recklessness in, C8.33 

terroristic threat, C8.37 

endangering child by act, C8.28 

facts 
jurors as judges of, C2.1 
need to avoid assuming, C1.3.1 

prohibition against discussing, C1.3 

felony, enhanced (two prior felonies), 
C10.14 

first-degree felony, punishment 

enhanced (one prior felony), C10.9 

unenhanced, C10.8 

general charge, C2.1 

general punishment, C 10.3 

homicide 
criminally negligent homicide, C5.8 

felony murder, C5.4 
intent to cause serious bodily injury, 

C5.3 
knowingly or intentionally, C5.2 

manslaughter, C5.7 

sudden passion, C5.6 
indecency with child 

by contact, C7.3 
defense of marriage, C7.8 

defense of minimal age difference, C7.7 

exposure by child, C7.6 

exposure by defendant, C7.5 

touching by defendant, C7.3 

touching by victim, C7.4 

injury to child 

defense of emergency medical care, 
C8.22 

defense of family violence, C8.27

defense of minimal age difference, 
C8.26 

defense of notice of no longer providing 
care, C8.23 

defense of reasonable medical care, 
C8.22 

defense of religious treatment, C8.26 
by omission, duty created by 

assumption of care, C8.23 

by omission, duty created by parental 
relationship, C8.24 

serious bodily injury by act, C8.22 
injury to disabled individual, C8.20 
injury to elderly individual, C8.20 

kidnapping 
aggravated kidnapping, C6.10 

aggravated kidnapping by deadly 
weapon, C6.11 

kidnapping, C6.9 
safe release, C6.12 
unlawful restraint, C6.8 

party liability 
coconspirator liability, C4.5 

party liability, C4.3 
primary actor and party liability, C4.4 
primary actor, party, or coconspirator 

liability, C4.6 
punishment, generally, C10.1 

general instruction, C10.3 
robbery 

causing injury, C9.2 
causing serious bodily injury, C9.4 
involving deadly weapon, C9.5 
by threat, C9.3 
by threat to disabled person, C9.6 
by threat to person over sixty-five, C9.6 

second-degree felony, punishment 
enhanced (one prior felony), C10.11 

unenhanced, C10.10 
sexual assault 

aggravated sexual assault, C8.13 
of child, C8.8 
defense of marriage, C8.10 

defense of minimal age difference, C8.9 
by force, C8.6 
by force or threat, C8.7
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Instructions, sexual assault-continued 
impaired victim, C8.11 

state jail felony, punishment 
enhanced (one prior felony), C10.17 
enhanced (two prior felonies), C10.19 
enhanced (two prior state jail felonies), 

C10.18 
unenhanced, C10.16 

terroristic threat, C8.37 
third-degree felony, punishment 

enhanced (one prior felony), C10.13 
unenhanced, C10.12 

transferred intent 

different offense, C3.3 
different person or property, C3.4 

unlawful restraint, C6.8 

Intentionally causing bodily injury, 
definition of, C3.3 

Intentionally causing penetration, 
definition of, C8.6 

Intentionally causing physical contact 
with another, definition of, C8.4 

Intentionally causing the death of an 
individual, definition of, C5.2 

Intentionally leaving a child in any place, 
definition of, C8.29 

Intentionally place in fear, definition of, 
C9.5 

Intentionally restricting another's 
movements, definition of, C6.8 

Intentionally threaten, definition of, C9.3 

Intentionally threaten another with 
imminent bodily injury, definition of, 
C8.3 

Intent to arouse or gratify sexual desire, 
definition of, C7.2 

Intent to cause serious bodily injury, 
definition of, C5.3 

Intent to hold another person for ransom 
or reward, definition of, C6.10

Intent to prevent liberation, definition of, 
C6.9 

Intent to place a person in fear of 
imminent serious bodily injury, 
definition of, C8.37 

J.  

Juror access to evidence, C2.1 

Jurors as judges of the facts, C2.1 

Jury instructions 
generally, Cl.1 
abstract statement of law, C1.2.2 

application of law to facts, C1.2.2 
Committee's approach 

to defenses, C1.2.4 

on prohibitions, C 1.3.4 
to structure, C1.2.4 

defensive contentions C1.3.3 
defensive matters, Cl.2.3, C1.2.4 
drawing jury's attention to selected 

evidence, C1.3.3 
"instructions" vs. "charges," use of, 

C1.2.1 
need to avoid assuming facts, C 1.3.1 
prohibitions 

advising jury on reasoning, C1.3.2 
commenting on evidence, C1.3 
discussing facts, C1.3 
summarizing testimony, C1.3 

punishment (see under Punishment) 
structure, C1.2.2 
unanimity (see Jury unanimity) 

Jury unanimity 
generally, Cl.9 
alternatives submitted to jury, C1.9.1 
on assault, C8.2 
Committee's approach, C1.9.3 
defensive matters, C1.9.2 
on indecency with child, C7.3 
on party liability, C4.4 
on safe release, C6.7 
on threat, in robbery, C9.3
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K 

Kidnapping 
"abduct," defining, C6.3, C6.6 
culpable mental states, defining, C6.4, 

C6.6 
instructions 

aggravated kidnapping, C6.10 
aggravated kidnapping by deadly 

weapon, C6.11 

kidnapping, C6.9 
safe release, C6.12 

unlawful restraint, C6.8 

"restrain," defining, C6.3 

restriction of movement, C6.5 

statutory framework for, C6.2 

safe release and, C6.7, C6.12 

Knew another person was present, 
definition of, C7.5 

Knowing another person is physically 
unable to resist, definition of, C8.11 

Knowing contact with another will be 
offensive or provocative, definition 
of, C8.4 

Knowingly causing bodily injury, 
definition of, C3.3 

Knowingly causing penetration, 
definition of, C8.6 

Knowingly causing physical contact with 
another, definition of, C8.4 

Knowingly causing the death of an 
individual, definition of, C5.2 

Knowingly place in fear, definition of, 
C9.5 

Knowingly restricting another's 
movements, definition of, C6.8 

Knowingly threaten, definition of, C9.3 

Knowingly threaten another with 
imminent bodily injury, definition of, 
C8.3

L 

Law of parties. See Party liability 

Liability, party. See Party liability 

M 

Manslaughter. See Homicide 

Marriage, affirmative defense of, C7.8, 
C8.10 

Minimal age difference, affirmative 
defense of, C7.2, C7.7, C8.9, C8.26 

Misdemeanor punishment instructions, 
good conduct time, C 10.20 

Model Penal Code approach 
to causation, C1.8.3 
to culpable mental states, C1.7.1 

Murder. See Homicide 

N 

Not guilty verdict, explanation of, C2.1 

"Notice" defense, C8.23 

O 

Offenses. See under specific offense 

P 

Party liability 
generally, C4.2 
coconspirator, C4.3 
instructions 

coconspirator liability, C4.5 
party liability, C4.3 
primary actor and party liability, C4.4 
primary actor, party, or coconspirator 

liability, C4.6
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Party liability-continued 
primary actor, C4.2-C4.4 
unanimity and, C4.4 

Person acting in loco parentis, definition 
of, C8.23 

Preponderance of the evidence, definition 
of, C5.6 

Presumption of innocence, C2.1 

Primary actor. See Party liability 

Prohibitions, Committee's approach to, 
C1.3.4 

Proof beyond a reasonable doubt, 
definition of, C2. 1 

Punishment 
burden of proof 

generally, C 10.3 
forextraneous offenses, C10.3 

general punishment instruction, C10.3 
instructions 

community supervision, felony 
conviction, C 10.5 

community supervision, misdemeanor 
conviction, C10.6 

enhancement, C10.2 
felony, C10.7-C10.14 
general approach to, C10.1 
general instruction, C 10.3 
misdemeanor, C10.21-C10.24 
state jail felony, C10.16-C10.19 

prohibition against determining verdict by 
lot, C10.3 

purpose of, C10.1 

R 

Reasonable belief, definition of, C8.40 

Recklessly causing bodily injury, 
definition of, C3.4 

Recklessly causing the death of an 
individual, definition of, C5.7 

Restrain. See Kidnapping

Restriction of movement, kidnapping 
and, C6.5 

Robbery, instructions on 

by causing injury, C9.2 
causing serious bodily injury, C9.4 
involving deadly weapon, C9.5 

by threat, C9.3 
by threat to disabled person, C9.6 

by threat to person over sixty-five, C9.6 

S 

Safe place, C6.7 

Safe release, C6.7, C6.12 

Second-degree felony, punishment 
instructions 

generally, C 10.7 
enhanced (one prior felony), C 10.11 
unenhanced, C10.10 

Section 3g offenses, good conduct time 
and parole instructions, C10.7 

Serious bodily injury, definition of, C3.3 

Sexual abuse of child. See Continuous 
sexual abuse of child 

Sexual assault 
defense to, C8.9, C8.10 
instructions 

aggravated sexual assault, C8.13 
defense of marriage, C8.10 
defense of minimal age difference, C8.9 
sexual assault by force, C8.6 
sexual assault by force or threat, C8.7 
sexual assault of child, C8.8 
sexual assault of impaired victim, 

C8.11 
penetration, instructing on, C8.6 

Sexual offenses. See Continuous sexual 
abuse of child; Indecency with child; 
Sexual assault 

Spouse, definition of, C7.8
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State jail felony, punishment instructions 
generally, C 10.15 
enhanced (one prior felony), C10.17 

enhanced (two prior felonies), C10.19 
enhanced (two prior state jail felonies), 

C10.18 
enhancement by two prior convictions, 

C10.15.3 
mandatory community supervision, 

C10.15.1 
parole and good conduct time when 

enhancement sought, C10.15.4 

unavailability of parole and good conduct 
time, C10.15.2 

unenhanced, C10.16 

Sudden passion, definition of, C5.6

T

Testimony, prohibition against 
summarizing, C1.3 

Theft, definition of, C9.2. See also 
Robbery, instructions on 

Third-degree felony, punishment 
instructions 

generally, C 10.7 
enhanced (one prior felony), C 10.13 

unenhanced, C10.12

Threat 
Penal Code uses of, ch. 8 note 
and robbery, C9.3 

Transferred intent 
generally, C3.2 
different offense, C3.3 
different person or property, C3.4 

U 

Unanimity. See Jury unanimity 

Unlawful restraint. See Kidnapping

V

Vehicle, definition of, C8.35 

Venue, generally, C1.10 

Voluntariness 
meaning of, in safe release, C6.7 
voluntarily released, definition of, C6.12 

W 

Weapon. See Deadly weapon 

Weight of evidence, appellate analyses as 
comment on, C1.4
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