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INTRODUCTION 

A young, twenty-year-old woman sat nervously in the dentist's office, 
anxiously awaiting her job interview. She was a fresh college graduate 
seeking a position as a dental assistant and hoped to work for this small, 
family-owned company. Her skills were unparalleled and her enthusiasm 
contagious. When she left the interview with a promise of employment, the 
woman couldn't believe her luck. She committed herself to the position and 
spent the next ten years working alongside the dentist-a man old enough 
to be her father.  

While the woman's attitude, demeanor, and work performance 
surpassed those of prior assistants, the woman had one fatal flaw: she was 
beautiful. The dentist labeled the woman's clothing "revealing" and 
"distracting" and asked her not to dress in a manner that accentuated her 
body. The woman adamantly denied that her clothes were inappropriate 
and asked the dentist for clarification on the standard of dress. The 
response was simple-if the woman noticed the dentist's pants bulging, she 
should infer that her clothing was too tight and distracting.  

But the woman never complained. She viewed the dentist as a father
figure and voluntarily engaged in texting conversations with him outside of 
the office. They talked about their children. They talked about work. And, 
to the woman's detriment, they once talked indirectly about sex.  

When the dentist's wife discovered these messages, she became 
furious. The dentist's wife considered the woman a threat to her marriage.  
These concerns were only fueled when the dentist openly admitted that he 
would try to have an affair with the woman if he did not terminate her 
employment. In January, the woman was fired, though she had never done 
anything inappropriate and was the best employee the dentist ever hired. It 
did not matter that the woman possessed no interest in having an affair with 
the dentist. The dentist's potential inability to remain faithful to his wife 
was deemed a legitimate reason to terminate an otherwise remarkable 
employee.  

This is the story of Melissa Nelson-now thirty-three years old-who 
currently works as a waitress to support her children. 1 In response to her 
firing in 2010, Ms. Nelson argued that she was a victim of gender 
discrimination and sought relief in the court system.2 However, the recent 
ruling by the Iowa Supreme Court in Nelson v. James H. Knight DDS, P.C., 

1. Lena Sullivan, PICTURED: The Assistant Melissa Nelson Fired by Dentist 
Because She Was "Irresistibly Attractive" and "Threat to His Marriage ", GA DAILY NEWS 
(Dec. 22, 2012, 2:22 PM), http://www.gadailynews.com/news/national/147133-pictured
the-assistant-melissa-nelson-fired-by-dentist-because-she-was-irresistably-attractiveand
threat-to-his-marriage.html.  

2. Nelson v. James H. Knight DDS, P.C., 834 N.W.2d 64, 67 (Iowa 2013).
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The Goldilocks Dilemma

which upheld her employment termination, came as a shock to the public 
and media.3 Some commentators labeled the case a "victory for family 
values,"4 while others accused the court of perpetuating a rape-like culture 
within the workplaces where male supervisors cannot be held responsible 
for their urges and attractions. 6 After the court announced the outcome of 
the case, Paige Fiedler, Ms. Nelson's attorney, publicly addressed the 
implications of the decision: "[t]hese judges sent a message to Iowa women 
... that [they] are the ones who have to monitor and control their bosses' 
sexual desires." 7 The outrage over the case even resulted in a New York 
Times opinion columnist comparing the Iowa Supreme Court to a 
"Midwestern Taliban tribunal."8 Given the state of the economy and 
uncertain job market, the proposition to remain "asexual and unlovable" in 
the workplace has garnered attention since the ruling.9 

Although the story of Melissa Nelson reignited outrage over men's 
"uncontrollable lust," 10 the Nelson case offers deeper insight into the legal 
and societal framework of gender discrimination. While the literature 

3. The Iowa Supreme Court issued its first ruling in the case of Nelson v. Knight on 
December 21, 2012. Nelson v. James H. Knight DDS, P.C., No. 11-1857, 2012 WL 
6652747 (Iowa Dec. 21, 2012). The court then recanted this opinion and issued a revised 
decision in July 2013. Nelson, 834 N.W.2d 64.  

4. Iowa Court Reconsiders Case Involving Dental Assistant Fired for Being 
"Irresistible ", Fox NEWS (June 29, 2013), http://www.foxnews.com/us/2013/06/29/iowa
court-reconsiders-case-involving-dental-assistant-fired-for-being/.  

5. Rape culture consists of blaming the victim, rather than the assailant or rapist, for 
the attack. Essentially, rape culture supports the notion that the victim provoked the assault 
and deserved the consequences. Sabrina Nelson, Slut-Shaming and Rape Culture, 
HUFFINGTON PoST (May 15, 2013, 1:12 PM), http://www.huffingtonpost.com/sabrina
nelson/rape-cultureb_3279668.html.  

6.. See, e.g., Jon D. Bible, Nelson v. Knight: Can a Worker be Fired for Being Too 
Irresistible?, Bus. L. TODAY, June 2013, at 1 ("The [Nelson] ruling has been criticized on a 
number of grounds. One is that it sends the message that men cannot be held accountable for 
their sexual desires and women have to monitor and control their bosses' urges."); Tom 
McKinney, Sexual Harassment Law Case Study: Fired for Being "Too Attractive ", 
CASTRONOVO & McKINNEY (July 25, 2013), http://www.nyplaintiff.com/sexual-harassment
law-case-study-fired-for-being-too-attractive ("The lesson to be learned from th[e] [Nelson] 
case? That the definition of sexual discrimination and sexual harassment are debatable in 
court.").  

7. Ryan J. Foley, Bosses Can Fire Hot Workers For Being 'Irresistible': All-Male 
Court, HUFFINGTON POST (Dec. 21, 2013, 4:17 PM), http://www.huffingtonpost.com/2012 
/12/21/bosses-irresistible-workers_n_2348381.html (internal quotation marks omitted).  

8. Michael Kimmel, Op-Ed., Fired for Being Beautiful, N.Y. TIMES (July 16, 2013), 
http://www.nytimes.com/2013/07/17/opinion/fired-for-being-beautiful.html?_r=2&.  

9. See generally Kat Stoeffel, Go Ahead and Fire Your Distractingly Hot Assistant, 
N.Y. MAG (July 12, 2013), http://nymag.com/thecut/2013/07/you-can-fire-your
distractingly-hot-assistant.html ("It's a tough job market out there, so stay asexual and 
unlovable, everyone.").  

10. Pepper Schwartz, Fired Because a Man Can't Control Himself, CNN (July 16, 
2013), http://www.cnn.com/2013/07/16/opinion/schwartz-fired-looks/.
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discussing these established limitations is vast, the application of these 
principles to the publicly emerging fields of appearance-based 
discrimination and "lookism" 1 is rapidly developing. This Note 
contributes to existing scholarship in three ways: First, this Note examines 
the legal foundation-or lack thereof-for a claim of reverse 
discrimination based on "lookism." Second, this Note contends that the 
moral and equitable underpinnings of state and federal anti-discrimination 
laws are sufficiently crippled by the legislature's failure to prohibit 
appearance-based and "sex-plus" discrimination. Lastly, this Note argues 
that Ms. Nelson was a victim of what has recently been termed the 
"Goldilocks dilemma," in which an individual's appearance must be "just 
right" for the workforce.  

To support these propositions, this Note is divided into five parts. Part 
I briefly discusses gender discrimination and sexual favoritism 
jurisprudence, focusing on congressional intent for each doctrine's 
creation. Part II analyzes recent developments in appearance-based 
discrimination and lookism, highlighting the alleged beauty bias present 
within society and the workforce. Part III examines the Iowa Supreme 
Court's decision in Nelson, emphasizing the court's reasoning and rationale 
for denying Ms. Nelson's gender discrimination claim. Part IV offers a 
critical analysis of the Iowa court's decision, explaining why the court's 
reasoning is fundamentally flawed. Following this analysis, Part IV 
transitions into an explanation of the Goldilocks dilemma, describing how 
both attractive and unattractive employees face discrimination based on 
their appearance. Specifically, this subsection examines the applicability of 
the Goldilocks dilemma to Nelson, and offers a further example of the 
Goldilocks dilemma in another context. The section then ends by 
advocating a sex-plus totality-of-the-circumstances test, which would 
remedy the inequality created in Nelson and redress the Goldilocks 
dilemma as a whole. Finally, Part V succinctly concludes the main 
principles of the Note.  

11. The term "lookism," first used in 1978, refers to "prejudice or discrimination based 
on physical appearance and especially physical appearance believed to fall short of societal 
notions of beauty." Lookism Definition, MERRIAM-WEBSTER, http//www.merriam
webster.com/dictionary/lookism (last visited Aug. 20, 2013). "Lookism," therefore, signifies 
discrimination based on one's looks-typically discrimination towards the ugly. See Chris 
Warhurst et al., Lookism: The New Frontier of Employment Discrimination?, 51 J. INDUS.  
REL. 131, 132 (2009) (noting that "lookism" occurs when employers penalize employees for 
being "less physically attractive or having the 'wrong look"').
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I. Gender Discrimination and Sexual Favoritism Jurisprudence 

A. An Introduction to Title VII 

An understanding of both gender discrimination and sexual favoritism 
jurisprudence begins with Title VII of the Civil Rights Act of 1964.  
Viewed by some as landmark legislation, Title VII prohibits employment 
discrimination based on an individual's "race, color, religion, sex, or 
national origin." 12 Seeking initially to eliminate "barriers that have 
operated in the past to favor an identifiable group of white employees over 
other employees," 13 Title VII now broadly remedies injuries suffered as a 
result of discriminatory employment practices based on gender, race, place 
of birth, and faith. 14 This power to "make whole" individuals who have 
historically suffered perverse discrimination in the United States is vested, 
in the federal courts, which possess broad discretion in enforcing Title 
VII."5 To assist the courts, Congress subsequently created the Equal 
Employment Opportunity Commission ("EEOC") to define and clarify 
Title VII.16 

While Title VII has been the subject of substantial litigation since its 
passage in 1964, the United States Supreme Court limited the application 
of Title VII to two main forms of workplace discrimination: disparate 
treatment and disparate impact.17 Disparate treatment occurs when an 
employee receives discriminatory or different treatment based on a 
characteristic expressly protected by Title VII.18 Alternatively, disparate 
impact is present when an employee challenges a facially neutral 
employment practice, asserting that the practice disproportionately harms a 

12. Civil Rights Act of 1964 703, 42 U.S.C. 2000e-2(a)(1) (2006).  
13. Griggs v. Duke Power Co., 401 U.S. 424, 429 (1971).  
14. Civil Rights Act 703.  
15. Franks v. Bowman Transp. Co., 424 U.S. 747, 763-64 (1976). Sample remedies for 

unlawful discharge in violation of Title VII include reinstatement of the fired employee, 
payment of back wages, and other equitable relief. Civil Rights Act 706.  

16. Civil Rights Act 705; Robert C. Bird, More Than A Congressional Joke: A Fresh 
Look at the Legislative History of Sex Discrimination of the 1964 Civil Rights Act, 3 WM. & 
MARY J. WOMEN & L. 137, 137 (1997).  

17. Hazen Paper Co. v. Biggins, 507 U.S. 604, 609 (1993) ("We long have 
distinguished between 'disparate treatment' and 'disparate impact' theories of employment 
discrimination."); see also Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 617 n.2 (1999) 
("This court has recognized that two forms of discrimination are prohibited under Title VII: 
disparate treatment and disparate impact.").  

18. Int'l Brotherhood of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977) 
(explaining that with disparate treatment, "[t]he employer simply treats some people less 
favorably than others because of their race, color, religion, sex, or national origin"); Jennifer 
Bercovici, The Workplace Romance and Sexual Favoritism: Creating a Dialogue Between 
Social Science and the Law of Sexual Harassment, 16 S. CAL. INTERDISC. L.J. 183, 187 
(2006).
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class of individuals protected under Title VII. 19 Under both the disparate 
impact and disparate treatment theories, a burden-shifting mechanism is 

employed by the courts.20 To satisfy the burden of proof for a disparate 
treatment claim, the plaintiff must present a prima facie case of 
discrimination. This prima facie case includes demonstrating that the 
plaintiff: (1) belonged to a protected Title VII class; (2) applied for and was 
qualified for the employment position; (3) was denied employment; and (4) 
that the position remained open following the plaintiff's rejection. 2 1 If the 
plaintiff successfully presents her prima facie case, the burden of proof 
shifts to the employer to articulate a "legitimate, nondiscriminatory reason 
for the [plaintiff's] rejection." 22 If the employer can meet its burden of 
proof, the plaintiff must then prove that the justification offered by the 
employer is simply a pretext for a discriminatory motive. 23 

A nearly identical burden-shifting mechanism exists for cases of 
disparate impact; however, the prima facie case requires "a threshold 
showing of a significant statistical disparity." 24 Once this threshold has 
been met, the employer may offer a business necessity defense, arguing 
that the alleged discriminatory practice is required for successful business 
operation. 25 Finally, the burden shifts back to the plaintiff to demonstrate 
that the employer refused to consider or adopt less discriminatory 
employment practices. 26 Under this disparate impact model, the plaintiff 
need not prove discriminatory motive on the part of the employer. 27 Thus, 
Title VII exists to ensure that similarly situated employees are not treated 
differently based on their race, sex, religion, or national origin.  

Although Title VII primarily protects minorities and individuals who 
have faced invidious discrimination throughout history, cases of reverse 
discrimination against groups considered traditionally favored remain 
possible under existing legislation. 28 In McDonald v. Santa Fe Trail 

19. Int'l Brotherhood of Teamsters, 431 U.S. at 335 n.15.  
20. The United States Supreme Court established the burden-shifting test in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  
21. Furnco Constr. Corp. v. Waters, 438 U.S. 567, 582 (1978).  
22. McDonnell Douglas, 411 U.S. at 802.  
23. Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 986 (1988).  
24. Ricci v. DeStefano, 557 U.S. 557, 587 (2009).  
25. See Am. Tobacco Co. v. Patterson, 456 U.S. 63, 89-90 (1982) (Stevens, J., 

dissenting) (noting that if the employment practice "is substantially related to a valid 
business purpose, the system is lawful"). See generally Civil Rights Act of 1964 703, 42 
U.S.C. 2000e-2(k) (2006) (discussing the burden of proof in disparate impact cases).  

26. Ritu Mahajan, The Naked Truth: Appearance Discrimination, Employment, and the 
Law, 14 AsIAN AM. L.J. 165, 180 (2007).  

27. Int'l Brotherhood of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977).  
28. Reverse discrimination occurs when members of a majority or historically 

advantaged group (i.e., a group that has not faced widespread discrimination) claim that they 
have been treated unfavorably as a result of their characteristics. For instance,
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Transp. Co., Justice Marshall addressed reverse discrimination in the 
context of racial discrimination. 29 Writing for a unanimous Court, Justice 
Marshall declared that "[Title VII] prohibits [a]ll racial discrimination in 
employment, without exception for any group of particular employees ...  
."30 Thus, the Supreme Court made clear that Title VII is not limited solely 
to discrimination against members of minority groups. Rather, Title VII 
applies equally to discrimination of all types.  

When a reverse discrimination lawsuit is filed, the prima facie case 
under the burden-shifting framework must be adjusted. The presumptions 
afforded to protected groups under Title VII are not automatically justified 
when the plaintiff comes from a historically advantaged group. 31 However, 
the McDonnell Douglas burden shifting test "is not so inflexible" as to 
eliminate all reverse discrimination lawsuits. 32 Rather, the complainant 
bears the burden of proof to demonstrate that an employer intentionally 
discriminated against him regardless of his majority status. 33 The remaining 
elements under the McDonnell Douglas test "are modified to reflect the 
requirement that the plaintiff demonstrate he was treated differently than 
other similarly situated employees who were not members of the protected 
group." 34 

Although Title VII may be read broadly to encompass reverse 
discrimination claims, Title VII is not a general fairness statute.3 5 

Employers may engage in unfair treatment of employees, so long as that 
treatment is not discriminatorily based on protected characteristics. 36 

discrimination against a white male constitutes a case of reverse discrimination because 
African Americans and women are considered the historically disadvantaged groups that 
Title VII seeks to protect. See, e.g., Charles A. Sullivan, Circling Back to the Obvious: The 
Convergence of Traditional and Reverse Discrimination in Title VII Proof, 46 WM. & MARY 
L. REV., 1031 (2004) (discussing Title VII disparate treatment claims brought by whites and 
males).  

29. See McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 273-79 (1976) (noting 
that the "terms [of Title VII] are not limited to discrimination against members of any 
particular race").  

30. Id. at 283.  
31. See Notari v. Denver Water Dep't, 971 F.2d 585, 589 (10th Cir. 1992); see also 

Mower v. Westfall, 177 F. Supp. 2d 940, 948 (S.D. Iowa 2001) ("[I]t only makes sense to 
handle reverse discrimination cases differently in order to adequately flush out whether any 
discrimination did in fact occur.").  

32. Mills v. Health Care Serv. Corp., 171 F.3d 450, 454 (7th Cir. 1999).  
33. Murray v. Thistledown Racing Club, Inc., 770 F.2d 63, 67 (6th Cir. 1985).  
34. Murray v. Thistledown Racing Club, Inc., 603 F. Supp. 479, 483 (N.D. Ohio 

1983); see also Lanphear v. Prokop, 703 F.2d 1311, 1315 (D.C. Cir. 1983) (recognizing that 
"some adjustment is necessary in the prima facie case required of a white male").  

35. See Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81 (1998) (noting that 
Title VII is not "a general civility code").  

36. Bible, supra note 6, at 1.
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B. Gender Discrimination and Sexual Harassment 

The ban on gender discrimination in Title VII gives rise to viable 
claims of sexual harassment in the workplace. 37 While Title VII prohibited 
sex discrimination as early as 1964, sexual harassment was not recognized 
as an actionable form of sex discrimination until the 1980s.3 8 This slow 
development of sexual harassment jurisprudence-a doctrine that is now 
well-established in American law-reflects a judicial misapplication of 
congressional debates in 1964.39 Such misapplication is the result of scant 
legislative history surrounding the word "sex" in Title VII. The addition of 
the word "sex" to the statute occurred late in the legislative process and 
"deprived courts of a well-developed legislative history" to aid them in 
interpreting cases of sexual discrimination and sexual harassment.4 

Specifically, Howard W. Smith of Virginia offered an amendment on 
February 8, 1964-two days before the bill moved to the Senate
introducing the term "sex" into the act.41 Congressman Smith was a 
"staunch opponent of all civil rights legislation" and only proposed the 
amendment as a last minute tactic to thwart passage of the entire Civil 
Rights Act. 42 In fact, "[c]onventional wisdom holds that Congress added a 
sex discrimination provision to Title VII as little more than a 'joke' or a 
political ploy." 43 Critics agree, concluding that almost no useful legislative 
history exists for interpreting the word "sex" in Title VII.4 4 

Unfortunately, the lack of legislative guidance on the term "sex" has 
resulted in judicial misuse of the scant legislative records. Judges, afraid of 
expanding the scope of Title VII, have restricted coverage of Title VII's 
ban on sex discrimination by limiting the term "sex" to its traditional 

37. 29 C.F.R. 1604.11(a) (1993). The EEOC defines the term "sexual harassment" to 
include "[u]nwelcome sexual advances, requests for sexual favors, and other verbal or 
physical conduct of a sexual nature" when "submission to such conduct is made either 
explicitly or implicitly a term or condition of an individual's employment." Id.  

38. See Civil Rights Act of 1964, Pub. L. No. 88-352, 703, 78 Stat. 253 (codified as 
amended at 42 U.S.C. 2000e-1-17 (1994)); see also Mitchell Poole, Paramours, 
Promotions, and Sexual Favoritism: Unfair, But is There Liability?, 25 PEPP. L. REV. 819, 
829 (1998).  

39. Bird, supra note 16, at 143.  
40. Veronica Diaz, Note, Playing Favorites in the Workplace: Widespread Sexual 

Favoritism as Actionable Discrimination Under Miller v. Department of Corrections, 16 S.  
CAL. REV. L. & Soc. JUST. 165, 182 (2006); see also Meritor Sav. Bank, FSB v. Vinson, 477 
U.S. 57, 63-64 (1986) (discussing the lack of guidance concerning sex-based discrimination 
under Title VII).  

41. 110 CONG. REC. 2,577 (1964); Bird, supra note 16, at 150.  
42. Meghan E. Bass, Dangerous Liaisons: Paramour No More, 41 VAL. U. L. REV.  

303, 307 (2006).  
43. Bird, supra note 16, at 137.  
44. Id. at 140.
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definition, thus precluding relief in discrimination cases involving sexual 
affiliations, sexual attractions, and sexual liaisons.45 

Although Title VII's boundaries in sex discrimination cases are 
difficult to discern, the EEOC published guidelines on sexual harassment in 
1980.46 Serving as persuasive authority, these guidelines made clear that 
Title VII applies with full force to sexual harassment suits. Specifically, the 
EEOC recognized two types of sexual harassment claims: quid pro quo and 
hostile work environment. 47 Quid pro quo sexual harassment occurs when 
an employer or supervisor engages in adverse employment actions against 
an employee who refuses to submit to the supervisor's sexual advances.4 8 

Quid pro quo claims, therefore, involve "power imbalance[s] between 
supervisors and subordinates, [and also encompass notions] of sexual 
desire and sexual attraction." 49 When quid pro quo harassment is 
perpetrated by supervisors against subordinates, employers may thus be 
held strictly liable.5 0 

In contrast to quid pro quo harassment, hostile work environment 
harassment occurs when sexual conduct unreasonably interferes with an 
employee's work performance and creates an intimidating or offensive 
work environment. 5 ' In determining whether a hostile work environment 
exists, the Supreme Court has applied both a subjective and an objective 
test. The subjective test requires the victim to be personally aware of the 
hostile environment.52 The objective test requires the fact finder to 
determine whether the environment was hostile under a reasonable person 
standard.53 Claims of hostile work environment harassment do not require 
tangible action by a supervisor. Rather, the harassment must be so 
pervasive that it gives rise to abusive working conditions. 5 4 The victim, 

45. DeCintio v. Westchester Cnty. Med. Ctr., 807 F.2d 304, 306-07 (2d Cir. 1986).  
46. Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986) (discussing the 

persuasive authority of the EEOC Guidelines); 29 C.F.R. 1604.11 (1980).  
47. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, No. 915.048, EEOC POLICY 

GUIDANCE 'ON EMPLOYER LIABILITY UNDER TITLE VII FOR SEXUAL FAVORITISM (Jan. 12, 
1990), available at http://www.eeoc.gov/policy/docs/sexualfavor.html [hereinafter EEOC].  

48. Tenge v. Phillips Modern Ag Co., 446 F.3d 903, 908 (8th Cir. 2006); Bercovici, 
supra note 18, at 188.  

49. Glenn M. Gomes et al., The Paramour's Advantage: Sexual Favoritism and 
Permissibly Unfair Discrimination, 18 EMP. RESP. & RTS. J. 73, 76 (2006).  

50. Id.  
51. Bercovici, supra note 18, at 188; see 29 C.F.R. 1604.11 (2006) (describing 

conduct that qualifies as sexual harassment).  
52. See Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993) (stating that "if the 

victim does not subjectively perceive the environment to be abusive, the conduct has not 
actually altered the conditions of the victim's employment and there is no Title VII 
violation").  

53. Id. at 21.  
54. Id. at 22.
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however, need not suffer psychological or physical trauma from the hostile 
environment to present a viable claim of sexual harassment.5 5 

When assessing claims of harassment, courts must determine the 
existence of harassing conduct in light of the entire record and must 
employ a totality-of-the-circumstances standard. 56 Courts should consider 
the nature of the sexual advances, the context in which the advances or 
harassment occurred, and the frequency of the harassing conduct.57 For 
hostile work environment claims specifically, courts should additionally 
examine whether the conduct was physically threatening or humiliating, the 
severity of the conduct, and whether the conduct unreasonably limited or 
interfered with the employee's work performance and work product.5 8 A 
single instance of sexual misconduct, while potentially sufficient to 
establish a quid pro quo claim when coupled with adverse employment 
action, will likely be insufficient to prove a hostile work environment 
claim.  

C. Sexual Favoritism 

While sexual harassment is prohibited by Title VII, claims of sexual 
favoritism are not afforded such protection. Sexual favoritism, also referred 
to as paramour favoritism, "occurs when an employee receives a benefit for 
being sexually involved with a superior employee or employer." 59 Such 
claims are typically brought by third parties outside of the sexual 
relationship and are often argued under the disparate-treatment prong of 
Title VII. 60 Unfortunately, for those adversely affected by sexual 
favoritism, such arguments are often unsuccessful.  

Of the main cases addressing sexual favoritism, only one primary 
circuit court decision held that sexual favoritism was actionable. In 1985, 
the United States Court of Appeals for the D.C. Circuit decided King v.  
Palmer, in which a female nurse sued for sex discrimination when her 
supervisor promoted another nurse with whom he was romantically 
involved. 61 Although the district court ruled in favor of the supervisor and 
denied the sexual favoritism claim, the appellate court reversed. 62 As 

55. Id.  
56. Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 69 (1986); 29 C.F.R. 1604.11(b) 

(1985).  
57. Bercovici, supra note 18, at 188-89.  
58. Harris, 510 U.S. at 22.  
59. Susan J. Best, Comment, Sexual Favoritism: A Cause of Action Under A "Sex

Plus" Theory, 30 N. ILL. U. L. REV. 211, 217 (2009).  
60. Bercovici, supra note 18, at 187; Poole, supra note 38, at 826-27.  
61. King v. Palmer, 778 F.2d 878 (D.C. Cir. 1985), abrogated on other grounds by St.  

Mary's Honor Center v. Hicks, 509 U.S. 502 (1993).  
62. Id. at 878, 883.
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justification for the reversal, the D.C. Circuit reasoned that "unlawful sex 
discrimination occurs whenever sex is for no legitimate reason a substantial 
factor in the discrimination." 63 Given that the promotion was awarded to a 
nurse with whom the supervisor was sexually involved, the court 
determined that sex arguably played a substantial role in the discriminatory 
decision. 64 But for the favored nurse's sex, it is unlikely she would have 
received the promotion.  

In contrast, the United States Court of Appeals for the Second Circuit 
rejected King's interpretation of sexual favoritism in a 1986 decision.  
Establishing the current precedent for sexual favoritism cases, DeCintio v.  
Westchester County Medical Center construed the word "sex" in Title VII 
narrowly, holding that "sex" did not encompass "sexual activity."65 To 
arrive at this conclusion, the court examined Title VII's reach within other 
protected categories: 

[T]he other categories afforded protection under Title VII refer to 
a person's status as a member of a particular race, color, religion 
or nationality. "Sex," when read in this context, logically could 
only refer to membership in a class delineated by gender, rather 
than sexual activity regardless of gender . . . . The proscribed 
differentiation under Title VII, therefore, must be a distinction 
based on a person's sex, not on his or her sexual affiliations. 66 

Furthermore, the Second Circuit relied heavily on the EEOC's sexual 
harassment guidelines in refusing to find that Title VII reaches sexual 
favoritism suits. The EEOC guidelines specifically state that discrimination 
may occur when employment benefits are granted based on an individual's 
submission to a supervisor's sexual advances. 67 The word "submission" 
connotes a lack of employee consent, and thus a necessary element of the 
discrimination claim is coercion or harassment. 68 Therefore, claims 
premised on personal, social relationships do not fulfill the "submission" 
requirement and fall outside the scope of Title VII. 69 

In light of the DeCintio decision, the EEOC circulated a revised policy 
on sexual favoritism in 1990. This policy statement discussed three closely 
related forms of sexual favoritism, including isolated favoritism, coerced 
favoritism, and widespread favoritism. 70 Isolated instances of sexual 
favoritism were not found to violate Title VII, while the other two 

63. Id. at 880 (internal quotation marks omitted).  
64. Id.  
65. DeCintio v. Westchester Cnty. Med. Ctr., 807 F.2d 304, 306 (2d Cir. 1986).  
66. Id. at 306-07.  
67. Id.; see 29 C.F.R. 1604.11(g) (1986).  
68. DeCintio, 807 F.2d at 307-08.  
69. Id. at 308; see Preamble to Interim Guidelines on Sex Discrimination, 45 Fed. Reg.  

25024 (1980).  
70. EEOC, supra note 47.
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categories could support suits for sex discrimination. 71 In articulating this 
guideline, the EEOC explained that isolated instances of paramour 
favoritism are based upon consensual romantic relationships. 72 While such 
advantageous treatment is unfair, the EEOC refused to elevate this conduct 
to the level of discrimination. Rather, consensual relationships in the 
workplace are deemed inevitable and thus do not automatically result in a 
violation of Title VII when favorable treatment occurs.73 

In fact, courts and the EEOC view the alleged discrimination that 
takes place with sexual favoritism as "more akin to nepotism." 74 Sexual 
favoritism is deemed "a gender neutral, albeit unfair, justification for the 
given [discriminatory] action. If someone favors a 'close friend,' other men 
and women do not thereby have Title VII . . . claims." 75 Preferential 
treatment in the workplace disadvantages both males and females in the 
office who are not involved in the sexual relationship. 76 Because Congress 
meant solely to prohibit employer discrimination based on gender, sexual 
favoritism claims exceed the scope of Title VII. 77 

It is difficult for either a male or female employee to demonstrate that 
but for his or her gender, he or she would have received more beneficial 
treatment. The discrimination is not based on the sex of the employee, but 
rather on the gender of the paramour or supervisor. 78 Therefore, the victim 
is arguably not discriminated against based on his or her sex.  

While courts and the EEOC have been relatively uniform in their 
interpretation of sexual favoritism cases, the refusal to equate isolated 

71. Bercovici, supra note 18, at 191. Widespread sexual favoritism claims can provide 
the basis for hostile work environment suits. Id. at 194-95.  

72. Id.  
73. Christina J. Fletcher, Comment, Are You Simply Sleeping Your Way to the Top or 

Creating an Actionable Hostile Work Environment?: A Critique of Miller v. Department of 
Corrections in the Title VII Context, 80 ST. JoHN's L. REV. 1361, 1396 (2006); see Michael 
J. Levy, Note, Sex, Promotions, and Title VII: Why Sexual Favoritism is Not Sexual 
Discrimination, 45 HASTINGS L.J. 667, 673 (1994) ("The underlying relationship in a sexual 
favoritism case is one that is consensual in the sense that the participants want to be with 
each other and are involved in a relationship with no employment strings attached.").  

74. Ayers v. Am. Tel. & Tel. Co., 826 F. Supp. 443, 445 (S.D. Fla. 1993); see also 
Platner v. Cash & Thomas Contractors, Inc., 908 F.2d 902, 905 (11th Cir. 1990).  

75. Ayers, 826 F. Supp. at 445.  
76. See Murray v. City of Winston-Salem, N.C., 203 F. Supp. 2d 493, 502 (M.D.N.C.  

2002) (holding that the plaintiff's "allegations of sexual favoritism are insufficient to state a 
claim under Title VII"); see also EEOC, supra note 47 (noting that "not all types of sexual 
favoritism violate Title VII").  

77. See Erickson, Sederstrom, P.C., Suggestive Touching Irritates Spouse, Gets 
Employee Fired, 11 NEB. EMP. L. LETTER 1, 2 (2006) (discussing cases in which courts have 
"not[ed] that Title VII prohibits discriminatory treatment based on someone's sex, not 
actions based on their sexual affiliations"); Levy, supra note 73, at 673.  

78. James A. Burns, Jr., Is Sexual Favoritism Sex Discrimination?, 21 EMP. REL. L.J.  
163, 165 (1995).
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instances of favoritism with discrimination has garnered public criticism.  
According to some scholars, sexual favoritism cases represent the epitome 
of gender discrimination. 79 For instance, "the male supervisor who 
promotes his lover is discriminating on the basis of her gender, because he 
presumably would not have given her those job advantages if she were a 
man." 80 Furthermore, in response to the assertion that sexual favoritism 
discrimination arises from the paramour's gender, and not the sex of the 
victim, critics argue that a causal connection nonetheless exists between the 
supervisor's actions, his gender, the gender of the employee, and the victim 
of the alleged discrimination. 81 It is the victim's sex that places her either 
within or outside of the supervisor's gender preference.  

Moreover, Congress amended Title VII in 1994 to create a 
"motivating factor" test for discerning whether sex discrimination occurred.  
Prior to 1989, the Supreme Court articulated and used the but-for causation 
test to determine whether. an employee faced discrimination based on 
gender. 82 This but-for test required gender to be the central factor leading 
to an adverse employment outcome. Under the motivating factor test, 
however, an unlawful employment practice may be established where the 
employee claims that sex was simply an influential factor in the 
employment decision. 83 Other factors and concerns may also be present 
and drive the decision; sex, therefore, need only be one factor. Critics of 
the current sexual favoritism precedent believe the motivating factor test 
"clearly has the potential to fully legitimize a cause of action for sexual 
favoritism" if courts become willing to accept that gender plays a "key 
role" in favoritism. 84 

II. "Lookism" and Appearance-Based Discrimination 

Analogous to the doctrines of gender discrimination and sexual 
favoritism are the presently evolving concepts of "lookism" and 
appearance-based discrimination. Closely intertwined, both lookism and 
appearance-based discrimination unfairly impact those who are seen as less 
physically attractive in the workforce. 85 Typically, these doctrines work "to 

79. See, e.g., Poole, supra note 38, at 832, 846.  
80. Burns, supra note 78, at 165.  
81. Poole, supra note 38, at 832.  
82. Id. at 844; see Price Waterhouse v. Hopkins, 490 U.S. 228, 240 (1989) (interpreting 

Title VII "to mean that gender must be irrelevant to employment decisions"); City of L.A., 
Dep't of Water & Power v. Manhart, 435 U.S. 702, 711 (1978) (describing the "simple test 
of whether the evidence shows treatment of a person in a manner which but for that person's 
sex would be different") (citations omitted).  

83. Civil Rights Act of 1964 703, 42 U.S.C. 2000e-2(m) (2006).  
84. Poole, supra note 38, at 844.  
85. See Warhurst et al., supra note 11, at 132 (defining "lookism").
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advantage people perceived as attractive through preferential treatment, 
disadvantaging those perceived as unattractive through the denial of 
opportunities in tandem." 86 While lookism is sometimes seen as a proxy for 
sex or race discrimination, it is uniquely distinct in its applicability to 
classes both inside and outside the protected Title VII categories.  
Moreover, lookism and appearance-based discrimination are distinct from 
gender discrimination and sexual favoritism in that they are normative 
concepts subject to individualized sensitivities. 87 In other words, no clear 
standard exists by which to judge lookism and appearance-based 
discrimination. Rather, these doctrines capture amorphous forms of 
discrimination and implicate the alleged beauty bias.88 

Importantly, lookism and appearance-based discrimination are two of 
the most pervasive forms of prejudice in the workplace, yet victims are 
repeatedly denied legal protection for their claims.8 9 Because companies 
benefit immensely from hiring attractive employees to "cater to people's 
discriminatory preferences," 90 those who are perceived as beautiful earn 
approximately ten percent more than their less attractive counterparts. 91 

The subconscious association of beauty with additional positive traits
such as competence, honesty, hard work, and self-confidence-results in a 
strong hiring disadvantage to those who are overweight or do not conform 
to the conventional notions of beauty.92 Such discrimination negatively 
affects job prospects and advancement opportunities for individuals who 
are not considered attractive. 93 Rather than focusing on a candidate's 

86. James Desir, Note, Lookism: Pushing the Frontier of Equality by Looking Beyond 
the Law, 2010 U. ILL. L. REV. 629, 632 (2010).  

87. Id. at 632, 646.  
88. Mahajan, supra note 26, at 166-67.  
89. William Safire, Lookism: Uglies of the World, Unite!, N.Y. TIMES MAG., Aug. 27, 

2000, at 25.  
90. DANIEL S. HAMERMESH, BEAUTY PAYS: WHY ATTRACTIVE PEOPLE ARE MORE 

SUCCESSFUL 102 (2011).  
91. Robert Post, Prejudicial Appearances: The Logic of American Antidiscrimination 

Law, 88 CAL. L. REV. 1, 7 (2000); see CATHERINE HAKIM, EROTIC CAPITAL: THE POWER OF 
ATTRACTION IN THE BOARDROOM AND THE BEDROOM 167, 171 (2011) (recognizing that 
"[a]ttractive women earn between twelve percent and twenty percent more than unattractive 
women" and there is "a pure beauty premium of about ten percent").  

92. Kimmel, supra note 8; see also HAKIM, supra note 91, at 169 (noting that "[m]ore 
attractive people have higher incomes, are more confident, and have better educational 
qualifications"); Mahajan, supra note 26, at 166-67 ("[P]sychologists found that more 
socially desirable traits, such as likeability, honesty, and competence, were attributed to the 
attractive individuals, whereas less attractive individuals were deemed lazy and 
unproductive.").  

93. See Rachel E. Silverman, Workplace Bullies Target the Unattractive, WALL ST. J.  
(July 30, 2013), http://online.wsj.com/news/articles/SB100014241278873248090045786383 
80569624400; Victoria Woollaston, Ugly People Are Less Likely to Succeed in the 
Workplace Because They Are Bullied by "Cruel and Harsh" Attractive Colleagues, MAIL 
ONLINE (June 20, 2013), http://www.dailymail.co.uk/sciencetech/article-2344949/Ugly-
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intellectual skill and accomplishments, employers make decisions 
according to their implicit biases. 94 

While lookism is inherently prejudicial and unfair, only seven 
jurisdictions in the United States prohibit some form of appearance-based 
discrimination. These locations include: (1) Santa Cruz, California; (2) San 
Francisco, California; (3) Michigan; (4) District of Columbia; (5) Madison, 
Wisconsin; (6) Urbana, Illinois; and (7) Howard County, Maryland. 95 A 
majority of these locations restrict employment discrimination on the basis 
of physical appearance; however, the definition of physical appearance 
varies significantly. The District of Columbia, for example, enacted the 
D.C. Human Rights Act ("DC-HRA") in 2001 "to secure an end.. . to 
discrimination for any reason other than that of individual merit." 9 6 The 
statute addresses appearance-based discrimination by making "personal 
appearance" an illegitimate basis for employment action.97 "Personal 
appearance" is defined within the statute as including "the outward 
appearance of any person, irrespective of sex, with regard to bodily 
condition or characteristics, manner or style of dress, and manner or style 
of personal grooming."98 Similarly, Santa Cruz, California enacted 
legislation in 1992 that expanded the scope of Title VII to cover "sexual 
orientation, height, weight, or [other] physical characteristic[s]."99 The term 
"physical characteristic" is further defined as "a bodily condition or bodily 
characteristic of any person which is from birth, accident, or disease, or 
from any natural physical development, or any other event outside the 
control of that person . . 100 Thus, the Santa Cruz statute is more 
restrictive than the DC-HRA due to the fact that the physical trait must be 
immutable.  

Although seven jurisdictions have paved the way for additional 
counties and states to enact appearance-based discrimination statutes, 
skepticism exists regarding whether any future action will be taken. The 
difficulty with outlawing appearance-based discrimination through 
legislation results from the near impossibility of creating a standardized 

employees-likely-bullied-cruel-harsh-attractive-colleagues.html.  
94. Mila Gumin, Ugly on the Inside: An Argument for a Narrow Interpretation of 

Employer Defenses to Appearance Discrimination, 96 MINN. L. REV. 1769, 1773-74 (2012).  
95. DEBORAH L. RHODE, THE BEAUTY BIAS: THE INJUSTICE OF APPEARANCE IN LIFE AND 

LAw 92 (2010); Jonathan Horn, Can You Get Fired for Being Too Attractive?, SAN DIEGO 
UNION TRIB. (Dec. 25, 2012), http://www.utsandiego.com/news/2012/Dec/25/can-you-get
fired-being-too-attractive/.  

96. D.C. CODE 2-1401.01 (2012); Desir, supra note 86, at 638-39.  
97. D.C. CODE 2-1401.01.  
98. Id. 2-1401.02.  
99. SANTA CRUZ, CAL., MUN. CODE 9.83.010 (2012).  

100. Id. 9.83.020(13).
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definition of what appearance-based discrimination entails.' While one 
employer may perceive a 150-pound woman with brown hair, blue eyes, 
and an hourglass figure as less physically attractive than a 120-pound 
Indian woman, another employer may prefer an almost-anorexic blonde
haired woman. There is no universally accepted definition of beauty, and 
the standards for attractiveness vary significantly with time and culture.  
Unlike race and sex, which can be readily observed by all individuals, 
"[t]he linchpin for [appearance-based] coverage would be how the 
discriminators regarded the victim."' 0 2 Merely listing the covered physical 
characteristics in the legislation would be under-inclusive and fail to 
account for different cultural perceptions of beauty.10 3 

Furthermore, statutes that prohibit discrimination based solely on 
immutable characteristics face a difficult hurdle in adequately defining 
which attributes are unchangeable. For instance, obesity is often perceived 
as a physical trait within human control. However, some forms of obesity 
are predetermined by genetics or result from an incurable health 
condition.104 In those circumstances, obesity cannot be reversed. But would 
such a condition be defined as an immutable physical characteristic? 
Would an individual have to undergo genetic testing to prove the 
immutability of the disease? These concerns fuel the growing body of 
scholarship advocating that lookism should not be federally or locally 
protected.  

Beauty is thus an inherently subjective perception that differs for each 
individual. Statutes that prohibit lookism or appearance-based 
discrimination in effect force employers to turn a blind eye to the deeply 
ingrained importance of physical looks.105 An employer should endeavor to 
interact with everyone in the work environment as though each person 
looked physically identical. The reality, however, is that appearance-based 
discrimination is prevalent in everyday life and represents a form of social 
engagement. All human beings constantly judge each other on the basis of 
outward appearance. The presence of anti-discrimination laws founded on 

101. See William R. Corbett, Hotness Discrimination: Appearance Discrimination as a 
Mirror for Reflecting on the Body of Employment-Discrimination Law, 60 CATH. U. L. REV.  
615, 626 (2011) ("This initial task of defining covered appearance-related features is 
therefore one of the most significant hurdles in enacting such legislation .... ").  

102. Id. at 628.  
103. "For example, if a plaintiff sued for weight discrimination, an employer may be 

able to escape liability by claiming it discriminated based on general appearance rather than 
the particular covered trait." Id. at 626.  

104. Genetics of Obesity, AM. MED. Ass'N, http://www.ama
assn.org/resources/doc/genetics/genetics-of-obesity.pdf (last visited Oct. 10, 2013).  

105. Post, supra note 91, at 12; see Heather R. James, Note, If You Are Attractive and 
You Know It, Please Apply: Appearance Based Discrimination and Employers' Discretion, 
42 VAL. U. L. REV. 629, 661 (2008) (noting that "the importance of beauty is so ingrained in 
American culture").
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lookism create "the potential for oppressive state intrusion" and can 
preclude an ordinarily innocent form of human interaction. 106 Finally, even 
in light of appearance-based legislation, lookism is extraordinarily difficult 
to prove without a direct admission from the employer, and victims are left 
without redress for their claims.107 

III. The "Irresistible Employee": Nelson v. Knight 

Unfortunately, the premise that gender assumes a central and 
undeniable role in sexual favoritism has not been widely adopted by courts 
in the United States. Most recently, this refusal to acknowledge gender 
discrimination in sexual favoritism claims is clearly illustrated in the case 
of Nelson v. Knight.10 8 While this decision is limited in application as Ms.  
Nelson did not initiate a sexual harassment suit, the implication is clear: an 
employee who is terminated because she is the object of an employer's 
affection receives no protection under state or federal civil rights 
legislation.  

A. The Facts 

While the facts of the case are simple, they merit repeating. In 1999, 
Dr. James Knight hired twenty-year-old Melissa Nelson to work in his 
family-owned dental office as a dental assistat. 10 9 For over ten-and-a-half 
years, Ms. Nelson performed her duties with diligence and professionalism, 
and was "the best dental assistant [Dr. Knight] ever had." 110 On several 
occasions, however, Dr. Knight objected to Ms. Nelson's wardrobe, 
claiming that her clothing "was too tight and revealing and distracting." 111 

Dr. Knight admitted that he periodically requested that Ms. Nelson put on 
her lab coat, later stating that he did this so that he would not observe Ms.  
Nelson wearing garments that accentuated her body.11 2 In fact, it was 

106. Post, supra note 91, at 8, 12.  
107. RHODE, supra note 95, at 133; see Gumin, supra note 94, at 1774 (describing that 

"very little protection or redress is available for victims [of appearance based 
discrimination] in today's legal world"). For example, between 2005 and 2007, the 
Department of Civil Rights in Michigan received only sixty-one complaints of appearance
based discrimination. RHODE, supra note 95, at 133. Of these complaints, none resulted in a 
final discrimination judgment. Id. Rather, "two-fifths (43 percent) were dismissed for 
insufficient evidence; about a quarter (26 percent) remained open; about a fifth (21 percent) 
settled; 6 percent were withdrawn to pursue action in court; and the remaining 3 percent 
were withdrawn or dismissed for lack of jurisdiction." Id.  

108. Nelson v. James H. Knight DDS, P.C., 834 N.W. 2d 64, 67 (Iowa 2013).  
109. Id. at 65.  
110. Id. at 65-66.  
111. Id. at 65 (intemal quotation marks omitted).  
112. Id. at 66.
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beneficial that Ms. Nelson never wore tight pants because then Dr. Knight 
"would get it coming and going." 113 If Ms. Nelson ever observed Dr.  
Knight's pants bulging, she was told to infer that her clothing was 
inappropriate.' 14 

During the final six months of Ms. Nelson's employment, Dr. Knight 
and Ms. Nelson began texting each other regarding work and personal 
matters." 5 The texts often discussed updates in their children's activities 
and "other relatively innocuous matters."" 6 However, one text implied the 
infrequency of Ms. Nelson's sex life, to which Dr. Knight responded, 
"[t]hat's like having a Lamborghini in the garage and never driving it.""7 

Dr. Knight then proceeded to ask how often Ms. Nelson experienced an 

orgasm. 11 Ms. Nelson did not respond." 9 

In late 2009, Jeanne Knight, Dr. Knight's wife, discovered these text 
messages.420 Mrs. Knight insisted that her husband terminate Ms. Nelson's 
employment because Ms. Nelson represented a threat to the Knights' 
marriage.121 After consulting with a church pastor, Dr. Knight agreed and 
fired Ms. Nelson on January 4, 2010.122 As justification for the termination, 
Dr. Knight explained that "he was getting too personally attached to [Ms.  
Nelson]" and "feared he would try to have an affair with her."12 3 Although 
Ms. Nelson only viewed Dr. Knight as a father figure, had no interest in a 
romantic relationship with him, and never received a work complaint, her 
employment was terminated at the request of Mrs. Knight.'2 4 Ms. Nelson's 
empty position was quickly filled by another female employee.' 2 5 In 
response, Ms. Nelson filed a civil rights complaint alleging that Dr. Knight 
discriminated against her based on her sex.126 Ms. Nelson did not, however, 
claim that she was the victim of sexual harassment.127 The district court 

113. Id.  
114. Nelson, 834 N.W.2d at 66.  
115. Id. at 65. It is important to note that both parties initiated the texting and that 

neither party objected to the texting. Id. at 65-66.  
116. Id. at 65.  
117. Id. at 66.  
118. Id.  
119. Id.  
120. Nelson, 834 N.W.2d at 66.  
121. Id.  
122. Id. Dr. Knight had arranged for another pastor from the church to be present during 

Ms. Nelson's termination. Id.  
123. Id.  
124. Id. at 65-66.  
125. Id. at 66.  
126. Nelson, 834 N.W.2d at 67.  
127. Id.
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granted summary judgment in favor of Dr. Knight, and Ms. Nelson 
appealed. 128 

B. The Court's Reasoning 

Unfortunately for Ms. Nelson, the Iowa Supreme Court, composed 
entirely of male justices,129 rejected Ms. Nelson's allegations of gender 
discrimination in a 7-0 decision. 130 Although the first decision in the 
Nelson case was published in December 2012, the justices made a rare 
move in January by agreeing to reconsider the case without new 
evidence.131 While the legal community interpreted the rehearing as an 
indication that one justice must have changed his mind,132 the outcome of 
the case remained disappointingly the same.  

Although Ms. Nelson advanced a straightforward "but-for" argument 
(i.e., she would not have been fired but for her gender), the court 
summarily dismissed her argument and instead focused principally on the 
alleged consensual relationship between Ms. Nelson and Dr. Knight.133 

According to the court, Ms. Nelson's employment termination was not the 
result of her gender, but rather the consequence of Dr. Knight's emotions 
and pressure to preserve family unity.134 To support this holding, the court 
cited precedent from the United States Court of Appeals for the Eighth 
Circuit in Tenge v. Phillips Modern Ag Co.13 In Tenge, the Eighth Circuit 
refused to find gender discrimination where the underlying facts were 
premised on a consensual romantic relationship between members of the 
opposite sex. Maelynn Tenge, a young secretary, worked for Scott Phillips 
for approximately ten years and became the highest paid employee in his 
company.136 In 2002, however, Lori Phillips, Scott Phillips' wife, became 
jealous of Tenge and believed Mr. Phillips was having an affair.13 7 Lori 

128. Id. at 64, 67.  
129. Bible, supra note 6, at 1.  
130. Nelson, 834 N.W.2d at 73.  
131. Jeff Eckhoff, Court Maintains "Irresistible Employee" Lawfully Fired, USA 

TODAY (July 12, 2013, 12:14 PM), http://www.usatoday.com/story/news/nation/2013/07/12 
/iowa-court-again-rules-good-looking-employee-fired-lawfully/2512065/. Ms. Nelson filed 
her petition for rehearing on January 3, 2013. Jonathan Turley, The Irresistible Woman 
Meets the Incorrigible Court: Iowa Supreme Court Issues New Opinion Upholding Firing in 
"Irresistible Attraction" Case, JONATHAN TURLEY (July 15, 2013), 
http://jonathanturley.org/2013/07/15/the-irresistible-woman-meets-the-incorrigible-court
iowa-supreme-court-issues-new-opinion-upholding-firing-in-irresistible-attraction-case/.  

132. Eckhoff, supra note 131.  
133. Nelson, 834 N.W.2d at 70; see also Bible, supra note 6, at 1.  
134. See Nelson, 834 N.W.2d at 70.  
135. Id. at 67-69.  
136. Tenge v. Phillips Modern Ag. Co., 446 F.3d 903, 906 (8th Cir. 2006).  
137. Id.
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Phillips found love notes written from Tenge to Mr. Phillips, and Tenge 
subsequently admitted to pinching Mr. Phillips on the butt. 138 By January 
2003, Mr. Phillips fired Tenge, stating that his wife made "[him] choose 
between [his] best employee or her and the kids." 139 Similar to Ms. Nelson, 
Tenge contested the employment termination on the ground of gender 
discrimination. In denying Tenge's claim, the Eighth Circuit held that 
Tenge was fired for her own consensual actions, not because she was 
female.140 However, the court explicitly noted that this case did not address 

- situations in which the jealous wife perceives an employee as a threat to the 
marriage without first being presented with evidence that the employee 
engaged in sexually suggestive conduct.141 

The Iowa Supreme Court used the Tenge decision as a foundation for 
the holding in the Nelson case and agreed with the Eighth Circuit's 
reasoning that "if a specific instance of sexual favoritism does not 
constitute gender discrimination, treating an employee unfavorably because 
of such a relationship does not violate the law either." 14 2 The court 
determined that a sexual relationship existed between Ms. Nelson and Dr.  
Knight based primarily on Dr. Knight's inappropriate advances towards 
Ms. Nelson. 143 Because a consensual relationship alters the workplace 
dynamic, the consequences attaching to such a relationship cannot be 
perceived as gender motivated animus. 144 Thus, Ms. Nelson's termination 
was solely the result of Dr. Knight's individual feelings towards her, not 
the outcome of gender bias.145 

To further bolster this conclusion, the court relied on the Eleventh 
Circuit's decision in Platner v. Cash & Thomas Contractors, Inc.14 6 In 
Platner, a female employee was terminated for being perceived as a threat 
to a marriage within the company. The owner's son married a woman with 
a heightened sense of jealousy, and the wife believed that her husband was 
engaged in an affair with Platner.147 The owner terminated Platner's 
employment "to protect his son" and to resolve a conflict within the 
family. 148 In upholding Platner's dismissal, the Eleventh Circuit determined 

138. Id.  
139. Id.  
140. Id. at 910.  
141. Id. at 910n.5.  
142. Nelson v. James H. Knight DDS, P.C., 834 N.W. 2d 64, 68 (Iowa 2013).  
143. Id. at 78 (Cady, J., concurring) 
144. Id. at 76, 79.  
145. See id. at 76-77 (noting that conduct is based on sexual relationship rather than 

gender).  
146. Platner v. Cash & Thomas Contractors, Inc., 908 F.2d 902 (11th Cir. 1990).  
147. Id. at 903.  
148. Id. at 905.
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that the ultimate basis for the dismissal "was not gender but simply 
favoritism for a close relative." 149 

Subtly, the Iowa Supreme Court capitalized on this notion of nepotism 
and implicitly suggested that Dr. Knight's conduct could be further 
explained as a form of favoritism for his wife."' Dr. Knight's motivation 
was not sex discrimination-in fact, Dr. Knight preferred to hire female 
employees 5 -but instead represented a commitment to family values and 
the restoration of his marriage. However, if Dr. Knight had a history of 
repeatedly taking adverse employment actions against female employees, a 
gender discrimination claim may have held weight.' 52 

Thus, the court announced that the presence of an underlying 
relationship between Ms. Nelson and Dr. Knight-even though the 
relationship was arguably platonic-precluded a claim for gender 
discrimination. '3 While a woman does not lose the protection of anti
discrimination laws solely because of an employer's attraction towards her, 
a consensual relationship "produces responses and consequences that laws 
protecting an employee's right to work in an environment free from gender 
discrimination were not intended to protect."' 5 4 Therefore, Ms. Nelson's 
employment termination was based on sexual activity, which is not 
protected under Title VII's ban on gender discrimination.155 

Finally, although Ms. Nelson did not assert sexual harassment in her 
complaint, she argued that firing an employee to avoid committing sexual 
harassment in the future should be addressed under the current Title VII 
framework.15 6 The court rejected this argument, holding that an isolated 
decision to fire a female employee to prevent the creation of a hostile work 
environment was substantially different than cases in which the hostile 
environment actually arose.157 The potential possibility of a hostile 
environment in the future was insufficient to establish a sexual harassment 
claim.1 58 Thus, under the court's reasoning, an employer can assert "the 

149. Id.  
150. The Iowa Supreme Court never uses the term "nepotism" explicitly in its opinion.  

Rather, the court implies the existence of nepotism by repeatedly highlighting Dr. Knight's 
difficult choice in choosing between his wife and his favorite employee. See Nelson v.  
James H. Knight DDS, P.C., 834 N.W.2d 64, 68 (Iowa 2013) ("[T]he owner fired the 
plaintiff, stating that his wife was 'making me choose between my best employee or her and 
the kids."').  

151. Id. at 66 ("Historically, all of [Dr. Knight's] dental assistants have been women.").  
152. Id. at 71.  
153. See id. at 72.  
154. Id. at 74 (Cady, J., concurring).  
155. Id.  
156. Nelson, 834 N.W.2d at 67, 72.  
157. Id. at 72.  
158. Id. at 72-73.
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devil is going to make me do it" as a legitimate rationale for firing an 
employee to avoid future claims of inappropriate sexual conduct.  

IV. Analysis 

A. Why the Iowa Supreme Court Got It Wrong 

The Iowa Supreme Court's decision is misguided, misinformed, and 
results in substantial injustice to women. Although the court cited 
precedent and persuasive reasoning from Tenge and Platner, the underlying 
facts of Ms. Nelson's case preclude application of those standards. In 
Tenge, the fired employee admitted to flirting and pinching the butt of her 
employer, which the employer's wife reasonably believed to constitute 
sexual behavior. 159 Additionally, Tenge wrote a number of intimate notes 
to her employer, and the employer responded by grabbing Tenge's butt and 
hand in public.160 In her deposition, Tenge even admitted that her physical 
conduct "was suggestive and of a risque nature."'6 The interaction 
between Tenge and her employer was sexually charged, and the wife 
"could have suspected the two had an intimate relationship."162 

In affirming Tenge's termination, the Eighth Circuit correctly 
concluded that Tenge was not fired because of her sex, but rather because 
of her sexual behavior with her married boss.'163 The court expressly limited 
its holding to factual scenarios involving an "employee's admitted 
consensual sexual conduct with an employer or supervisor." 164 The 
employee's own actions of pinching the employer's butt, writing five to ten 
sexual notes to the employer, and admitting that sexual chemistry existed 
between her and the employer constituted consensual sexual behavior.16 5 

Thus, Tenge's own affirmative actions led to her ultimate dismissal. The 
Eighth Circuit, however, was not faced with "a situation where an 
employee has engaged in no sexually suggestive behavior, but is terminated 
simply because an employer or supervisor's spouse perceives the employee 
to be a threat."166 

Ms. Nelson's situation can be markedly contrasted to the facts in 
Tenge and falls outside the bounds of the Eighth Circuit's holding.  
Although the court asserts that Ms. Nelson was fired for her own sexual 
behavior, the court fails to disclose what Ms. Nelson's sexual conduct 

159. Tenge v. Phillips Modem Ag. Co., 446 F.3d 903, 906 (8th Cir. 2006).  
160. Id.  
161. Id.  
162. Id.  
163. Id. at 911.  
164. Id. at 909.  
165. Tenge, 446 F.3d at 906.  
166. Id. at 907.
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entailed. This was not a case like Tenge where the employee proactively 
engaged in flirtatious behavior. Rather, the factual allegations strongly 
suggest the purported romantic relationship was one-sided: (1) Dr. Knight 
stated that it wouldn't be good for him to see Ms. Nelson wearing clothing 
that accentuated her body; (2) Dr. Knight told Ms. Nelson that her clothing 
would be too tight if she saw his pants bulging; (3) Dr. Knight texted Ms.  
Nelson that her shirt was too revealing; (4) Dr. Knight told Ms. Nelson that 
if she wore tight pants he "would get it coming and going"; (5) Dr. Knight 
remarked that Ms. Nelson's allegedly infrequent sex life would be "like 
having a Lamborghini in the garage and never driving it"; and (6) Dr.  
Knight texted Ms. Nelson and asked "how often she experienced an 
orgasm," to which Ms. Nelson did not respond. 16 7 Although both parties 
initiated the texting, which was often related to their children's activities, 
Ms. Nelson denied ever engaging in flirtatious or intimate conduct with Dr.  
Knight.168 However, several members of the court implied in their 
concurrence that because Ms. Nelson did not complain about the sexual 
content of their conversations, she actively engaged in creating a 
consensual sexual relationship. 169 

The court's premise of equating silence with consent is fundamentally 
flawed. There could be a myriad number of reasons for Ms. Nelson's 
silence, including her desire not to create conflict in the work environment.  
A direct confrontation with Dr. Knight could prove intimidating and 
uncomfortable and could fundamentally alter their amicable workplace 
relationship. Another possible explanation for Ms. Nelson's decision to 
ignore the comments is the fact that Dr. Knight's wife worked in the same 
office. 170 An allegation of inappropriate sexual conduct would surely 
spread around the small office and reach the ears of Dr. Knight's wife.  
Such rumors and gossip could create tension within the workplace between 
Ms. Nelson, Dr. Knight, and Mrs. Knight, and lead to hostile work 
conditions or ostracism. Furthermore, because Ms. Nelson viewed her 
relationship with Dr. Knight as purely platonic, she could easily ignore text 
messages she felt were inappropriate without exacerbating the situation 
through confrontation.  

The court, however, dismissed these potential explanations and 
characterized Ms. Nelson's refusal to complain as acceptance of a sexual 
relationship. 17 1 Ignoring the repeated advances Dr. Knight made towards 
Ms. Nelson, the court based its conclusion on the fact that Ms. Nelson 
voluntarily texted Dr. Knight, though the texts often centered on innocuous 

167. Nelson v. James H. Knight DDS, P.C., 834 N.W.2d 64, 65-66 (Iowa 2013).  
168. Id. at 65.  
169. Id. at 80.  
170. Id. at 66.  
171. Id. at 67.
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activities. 172 Rather than label the interaction as friendship, the court 
imputed sexual intentions to Ms. Nelson so that her behavior could fall 
within the scope of Tenge.173 The court found a consensual, romantic, and 
sexually suggestive relationship between Ms. Nelson and Dr. Knight 
despite a complete lack of factual support for this conclusion. 17 4 By 
determining that Ms. Nelson contributed to the sexual environment, the 
court easily justified the termination on the basis of Ms. Nelson's own 
actions. What actions are these? The court never said.  

In fact, because of the court's mischaracterization of the parties' 
relationship, the precedent in Tenge should never have been applied. Given 
that Ms. Nelson's conduct was platonic, it cannot reasonably be maintained 
that she was fired just for being a friendly co-worker. Such a determination 
could have a profoundly negative impact on work environments nationwide 
by sending the message that employees can be terminated for acting 
friendly towards an employer. This signal would deter all forms of personal 
interaction between the employer and employee outside the office.  

Because Ms. Nelson should not have been fired based on her own 
platonic actions, the only justification for the court's decision must rest on 
the wife's emotional jealousy. Jeanne Knight insisted on Ms. Nelson's 
employment termination because she represented a threat to the 
marriage.175 Rather than chastise Dr. Knight for his inappropriate sexual 
behavior towards Ms. Nelson, Mrs. Knight punished an innocent party. Dr.  
Knight, in turn, acquiesced to his wife's demands to preserve his 
marriage. 11 However, the court's assertion that gender was not a 
substantial factor in this decision is naive. According to Robert Steinbuch, 
"[t]he jealousy about which the defendant and his wife were concerned is 
very much linked to the sex of the plaintiff." 177 But for Ms. Nelson's 
gender, Dr. Knight would not have been attracted to her and Ms. Nelson 
would still be employed. Ms. Nelson's gender was arguably a primary 
factor in Dr. Knight's attraction to and pursuance of Ms. Nelson. It is 

172. Id. at 66-67.  
173. Nelson, 834 N.W.2d at 67-69.  
174. See, e.g., Richard Seymour, Dental Nurse Sacked for Being Irresistible-All 

Perfectly Legal in Iowa, THE GUARDIAN (Dec. 27, 2012), 
http://www.theguardian.com/commentisfree/2012/dec/27/dental-nurse-sacked-temptress
melissa-nelson ("Yet all the specific evidence [the court] describes shows that Nelson put up 
with, rather than instigated or encouraged, flirting.").  

175. Nelson, 834 N.W.2d at 66.  
176. See id. (explaining that Dr. Knight was motivated by his emotions and commitment 

to his wife in acting upon the decision to terminate Ms. Nelson's employment).  
177. Robert Steinbuch, Don't Hate Me Because I'm Beautiful, THE NAT'L L.J. (Mar. 4, 

2013),http://www.law.com/jsp/nlj/PubArticleNLJ.jsp?id=1202590548927&Dont_hateme 

_becauseImbeautiful.
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therefore impossible to deny the obvious role of gender in Ms. Nelson's 
adverse employment action.  

Furthermore, the court's reliance on sexual favoritism jurisprudence is 
misplaced. Sexual favoritism "exists when a romantic relationship between 
a superior and subordinate leads to decisions, actions or benefits that 
adversely affect the employment opportunities of other employees."'1 8 Ms.  
Nelson's case does not contain a consensual romantic relationship; rather, it 
is a situation involving a platonic friendship. If Ms. Nelson had displayed 
sexual or romantic behavior towards Dr. Knight, the doctrine of sexual 
favoritism could be used successfully to bar Ms. Nelson's action. This, 
however, was not the case presented to the court. It is irrational to apply 
sexual favoritism law when there is no underlying sexual relationship.  

Finally, the last avenue of justification implied by the court (though 
never discussed in depth) is that Ms. Nelson's termination reflected Dr.  
Knight's preference for his wife. Thus, the court likened Ms. Nelson's 
situation to that of nepotism.1'9 To support this comparison, the court relied 
on Platner, in which the Eleventh Circuit reasoned that the owner fired the 
plaintiff simply to protect his son. The court explained: 

It is evident that [the owner], faced with a seemingly insoluble 
conflict within his family, felt he had to make a choice as to 
which employee to keep .... However unseemly and regrettable 
nepotism may be as a basis for employment decisions in most 
contexts, it is clear that nepotism as such does not constitute 
discrimination under Title VII. 180 

In comparison, the Iowa Supreme Court suggested that Dr. Knight's 
decision to fire Ms. Nelson resulted from his desire to mend the 
relationship with his wife. Dr. Knight feared that if Ms. Nelson remained 
employed, he would attempt to engage in an affair with her.1 81 Thus, to 
protect his marriage and prevent infidelity, Dr. Knight allegedly "favored" 
his wife over Ms. Nelson. The court's reliance on nepotism, however, is 
problematic.  

First, it is questionable whether Dr. Knight's alleged favoritism 
towards his wife constituted nepotism. While nepotism is defined as 
favoritism based on kinship,'8 2 it has traditionally been limited to the hiring 

178. Gomes, supra note 49, at 77.  
179. Nelson, 834 N.W.2d at 66; see, e.g., Ayers v. Am. Tel. & Tel. Co., 826 F. Supp.  

443, 445 (S.D. Fla. 1993) (establishing that employment decisions based on personal 
relationships are closer to nepotism than sexism: "The 'discrimination' is not based on 
sexism (whether gender or activity), but is rather more akin to nepotism.").  

180. Platner v. Cash & Thomas Contractors, Inc., 908 F.2d 902, 905 (11th Cir. 1990).  
181. Nelson, 834 N.W.2d at 66.  
182. BLACK'S LAW DICTIONARY 1138 (9th ed. 2009) ("bestowal of official favors on 

one's relatives, esp. in hiring").
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or promoting of a family member in the workplace. 183 While Dr. Knight 
did favor his wife over Ms. Nelson, he did not act to promote his wife or 
hire his wife over Ms. Nelson. Rather, Dr. Knight favored his wife on a 
solely personal level-i.e., he did not want to get divorced-not in an 
employment capacity. Thus, depending on whether a technical or 
functional definition of nepotism is used, the court's argument could be 
precluded.  

Second, accepting nepotism in this context creates a slippery slope 
where the wife may challenge the employment of any female she sees as 
sexual competition. Although Ms. Nelson effectively raised this point, 18 4 

the court summarily dismissed it by claiming that Title VII would provide 
protection if the adverse employment actions were taken repeatedly by the 

employer.18' In other words, until Dr. Knight terminates the employment of 
multiple women at the request of his wife, gender cannot be claimed as a 
motivating factor.186 Rather, the court required that multiple women suffer 
discrimination before any of one of them can recover.'187 By making this 
determination, the court essentially created an unprecedented "one free 
bite" rule for gender discrimination actions. 188 Thus, the decision of the 
Iowa court hinges on faulty logic and the application of factually 
distinguishable precedent.  

B. The Goldilocks Dilemma 

The unfortunate plight of Ms. Nelson highlights what has only 
recently begun to be called the Goldilocks dilemma.189 Under this 
principle, an individual's "hotness" or beauty quotient factors principally 
into employment decisions. Implicating both lookism and appearance

183. Ronald E. Riggio, Is Nepotism a Good Thing, or Bad?, PSYCHOL. TODAY (Oct. 31, 
2012), available at http://www.psychologytoday.com/blog/cutting-edge
leadership/201210/is-nepotism-good-thing-or-bad.  

184. Nelson, 834 N.W.2d at 70 ("[Nelson] suggests that without some kind of employee 
misconduct requirement, Dr. Knight's position becomes simply a way of enforcing 
stereotypes and permitting pretexts: The employer can justify a series of adverse 
employment actions against persons of one gender by claiming, 'My spouse was jealous.').  

185. Id. at 71.  
186. See id. ("If an employer repeatedly took adverse employment actions against 

persons of a particular gender, that would make it easier to infer that gender and not a 
relationship was a motivating factor.").  

187. Id.  
188. The "one free bite" rule was historically established to prevent tort liability for the 

first time an owner's dog bit another individual. This principle requires "that the dog owner 
have knowledge of the dog's vicious nature before the owner might be held liable for its 
attack on someone who then brings suit." Al-Dabbagh v. Greenpeace, Inc., 873 F. Supp.  
1105, 1111 n.8 (N.D. Ill. 1994).  

189. Kimmel, supra note 8 ("But the professional beauty quotient has now morphed into 
what we might call the Goldilocks dilemma.").
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based discrimination, the Goldilocks dilemma posits that an individual 
cannot be "too cold"-unattractive-or "too hot"-beautiful-within the 
workplace. 190 Unattractiveness results in a seven to nine percent wage 
penalty after hiring and significantly diminishes an individual's probability 
of obtaining employment in the first place. 191 Moreover, this form of 
appearance-based discrimination stigmatizes potential employees for 
factors partly beyond their control, undermines self-esteem, and negatively 
impacts job aspirations. 192 However, when an individual is too attractive, 
she risks not being taken seriously in the business world and can become 
the subject of sexually inappropriate remarks in the workplace. 193 As a 
form of reverse lookism, "hotness discrimination" is "rooted in the same 
sexist principle as discrimination against the ugly. Both rest on the power 
of the male gaze." 194 Therefore, an individual must be "just right" with 
regards to appearance to avoid appearance-based discrimination and 
reverse lookism.  

Ms. Nelson's case highlights the downfalls of being "too hot" in the 
workplace. In addition to Dr. Knight's motivation through gender to 
terminate Ms. Nelson, he was also strongly influenced by Ms. Nelson's 
beauty. When gender discrimination is combined with a typically neutral 
factor, the result is "sex-plus" or "gender-plus" discrimination. 195 Widely 
recognized by courts, 196 including the United States Supreme Court, 19 7 

"sex-plus" refers to situations in which the employer does not discriminate 
against all individuals within a protected category, but rather only 

190. Id.; see generally RHODE, supra note 95, at 97 ("[F]emale employees face stricter 
standards than male employees and can suffer discrimination for being either too attractive 
or not attractive enough.").  

191. Kimmel, supra note 8; see HAKIM, supra note 91, at 168 ("Looks have an impact 
on chances of getting a job in the first place. There is a ten-percentage point difference in 
employment rates between unattractive an attractive men and women, as there is between 
short and tall people.").  

192. RHODE, supra note 95, at 94-95.  
193. See Matthew Heller, I'm Too Sexy for My Boss, Lawsuits Claim, 91 WORKFORCE 

MGMT. 20, 20 (2012) (quoting an employer who allegedly commented, "You are attractive, 
but should dye your hair brown to look smarter.").  

194. Daniela Ramirez, This Woman was Fired for Being Too Attractive, PoLICYMIC 
(July 25, 2013), http://www.policymic.com/articles/56501/this-woman-was-fired-for-being
too-attractive (citation omitted).  

195. Gee-Thomas v. Cingular Wireless, 324 F. Supp. 2d 875, 881 (M.D. Tenn. 2004).  
196. See, e.g., Chadwick v. WellPoint, Inc., 561 F.3d 38, 43 (1st Cir. 2009); Back v.  

Hastings On Hudson Union Free Sch. Dist., 365 F.3d 107, 118 (2d Cir. 2004); Derungs v.  
Wal-Mart Stores, Inc., 374 F.3d 428, 431-32 (6th Cir. 2004); Willingham v. Macon Tel.  
Pub. Co., 507 F.2d 1084, 1089 (5th Cir. 1975).  

197. See generally Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971) (discussing 
"sex-plus" precedent to determine whether differing hair length standards for men and 
women are discriminatory).
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discriminates against a specific subset of individuals. 198 Thus, sex-plus 
discrimination occurs when gender and attractiveness are considered in 
tandem.  

In Ms. Nelson's situation, the employment termination decision was 
significantly premised not only on her gender but also on her level of 
physical attractiveness. Dr. Knight accused Ms. Nelson of wearing low cut 
shirts and tight clothing that accentuated her body, causing him to become 
sexually aroused. 199 Had Ms. Nelson been less attractive, it is debatable 
whether Dr. Knight would have been romantically drawn to her. The record 
indicates that Dr. Knight habitually hired female employees; 200 thus, it was 
not solely Ms. Nelson's gender that resulted in her loss of employment.  
Rather, it was her sex plus her physical attractiveness that created the 
unfortunate situation. Ms. Nelson was treated significantly less favorably 
than a handsome male would have been treated at Dr. Knight's office. 20 1 

Thus, not only was Ms. Nelson a pure victim of the Goldilocks dilemma, 
but she also possessed a strong claim under the sex-plus theory of 
discrimination.  

However, Ms. Nelson's situation is not the first case in which the 
Goldilocks dilemma has reared its unjust head. In 2009, the media devoted 
significant attention to the case of Debrahlee Lorenzana, an employee of 
Citibank who was allegedly fired for being too attractive. 202 According to 
Debrahlee's complaint, Citibank's Branch Manager and Assistant Branch 
Manager "began articulating inappropriate and sexist comments concerning 
[Debrahlee's] clothing and appearance." 203  Employees instructed 
Debrahlee not to wear particular items of clothing, including turtlenecks, 
pencil skirts, and tailored clothing because "such clothes were purportedly 
'too distracting' for her male colleagues and supervisors to bear." 204 These 
comments were directed solely at Debrahlee, regardless of the fact that 
tellers dressed in miniskirts and low-cut blouses. 205 Additionally, 

198. Chadwick, 561 F.3d at 43.  
199. Nelson v. James H. Knight DDS, P.C., 834 N.W.2d 64, 65-66 (Iowa 2013).  
200. Id. at 66.  
201. See Steinbuch, supra note 177 (arguing that Dr. Knight would not have terminated 

Ms. Nelson had she "been a spectacularly striking man"); see also Knott v. Mo. Pac. R.R.  
Co., 527 F.2d 1249, 1251 (8th Cir. 1975) ("[S]imilarly situated individuals of one sex 
cannot be discriminated against vis-a-vis members of their own sex unless the same 
distinction is made among those of the opposite sex.").  

202. See Verified Complaint with Jury Demand at 7, Debrahlee Lorenzana v.  
Citigroup Inc., No. 09116382 (N.Y. Sup. Ct. Nov. 20, 2009), 2009 WL 4241578, at *3 
("Plaintiff was advised that . . . other compara[ble] females may wear what they like, as 
the[ir] general unattractiveness rendered moot their sartorial choices.").  

203. Id. at 5.  
204. Id. at 6.  
205. Elizabeth Dwoskin, is This Woman Too Hot to Be a Banker?, VILLAGE VOICE 

(June 1, 2010), http://www.villagevoice.com/2010-06-01/news/is-this-woman-too-hot-to-
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Debrahlee's hard-won client accounts were unfairly transferred to male 
employees. 206 As the inappropriate comments continued regarding 
Debrahlee's figure, Debrahlee called human resources up to three or four 
times per day. 207 Although her numerous complaints were initially 
unanswered, a human resource official finally visited the Citibank branch 
where Debrahlee worked.208 

Unfortunately, Debrahlee's situation became markedly worse after the 
human resources visit. The comments regarding her figure and clothes were 
incessant. 209 While Debrahlee requested additional training sessions to 
improve her work product, these requests were denied, and Debrahlee was 
later informed that her work performance was poor.210 Moreover, she was 
told that she had to wear high heels to lift and move heavy files, whereas a 
male colleague was permitted to wear flip-flops. 211 Following this incident, 
Debrahlee complained to the vice presidents and followed up regularly to 
report additional incidents. 212 Finally, she was transferred to another 
Citibank branch; however, that branch had no need for a business 
banker.213 Debrahlee was subsequently fired in August by a female branch 

manager.214 
Debrahlee's comments following her employment termination 

demonstrate the harsh reality of the Goldilocks dilemma: "[i]f being less 
good-looking ... means being happy ... and not being sexually harassed 
and having a job where no one bothers you and no one questions you 
because of your looks, then, definitely, I'd want that. I think of that every 
day." 215 Women in the workplace walk a fine line between having their 
attractiveness contribute to their workplace success and becoming victims 
of harassment and discrimination. 216 Unfortunately, the majority of state 
and federal legislators have not seen fit to remedy the Goldilocks dilemma, 
with only one state and six counties or cities possessing some form of 

work-in-a-bank/2/.  
206. Id.  
207. Id.  
208. Id.  
209. Id.  
210. Id. "An April 2009 quarterly report showed that [Debrahlee] was behind the other 

business bankers in monthly sales credits. On June 24, she received a letter saying that she 
was being put on final notice, that she was bringing in too little business." Id.  

211. Dwoskin, supra note 205.  
212. Id.  
213. Id.  
214. Id.  
215. Id. (internal quotation marks omitted).  
216. Statement from Paige Fiedler, Attorney for Melissa Nelson (July 2013), available 

at http://localtvwhotv.files.wordpress.com/2013/07/statement-from-paige-fiedler-nelson
ruling.pdf.
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appearance-based discrimination statute.m Title VII is not a general 
civility code, and current logic assumes that prohibiting reverse lookism 
and appearance-based discrimination detracts significantly from Title VII's 
purpose. 2 18 

C. Sex-Plus Totality-of-the-Circumstances Test 

It is exceedingly difficult to discern a bright-line rule when it comes to 
cases of gender and appearance-based discrimination, particularly when the 
Goldilocks dilemma is implicated. The Iowa Supreme Court's analysis held 
that employment termination based on emotions and alleged sexual 
conduct-both of which involved gender and appearance-was insufficient 
to surpass Title VII's threshold for discrimination. 219 This conclusion 
leaves women vulnerable to the Goldilocks dilemma without a vehicle for 
redress. Instead of solving the Goldilocks dilemma, the Iowa Supreme 
Court continued the trend of carving out exceptions to Title VII's coverage 
and undermined the efficiency and potency of anti-discrimination laws. To 
overcome the Goldilocks dilemma and offer sufficient protection for 
employees, courts should adopt a sex-plus totality-of-the-circumstances test 
as a replacement for the Supreme Court's motivating factor analysis.  

The totality-of-the-circumstances ("TOTC") test "balances employee 
and employer rights with a legal scale that respects and honors the human 
person in all its diversity and beauty." 220 Specifically, the TOTC approach 
offers a "comprehensive, yet easily comprehensible framework with which 
to analyze Title VII [sex discrimination] cases."2 21 Courts retain added 
flexibility to weigh the benefits and burdens of employer actions while 
simultaneously avoiding the rigidity of the motivating factor and but-for 
causation tests.222 By combining the best elements of the mixed-motives, 
disparate impact, and disparate treatment tests into one, the TOTC analysis 
prohibits "nuanced manifestations based on traits and stereotypes." 223 Thus, 
the TOTC test offers a more inclusive and result-oriented examination of 

217. Abby Dees, Beauty Bias in the Workplace-Is Appearance Discrimination Ever 
Legal? (Park Avenue Presentations), available at www.parkavenuepresentations.com/ 
descriptionbeautyworkplace.html (last visited March 2, 2014).  

218. Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81 (1998); Fletcher, supra 
note 73, at 1396.  

219. Nelson v. James H. Knight DDS, P.C., 834 N.W.2d 64 (Iowa 2013).  
220. Mark R. Bandsuch, Ten Troubles with Title VII and Trait Discrimination Plus One 

Simple Solution (A Totality of the Circumstances Framework), 37 CAP. U. L. REv. 965, 1115 
(2009).  

221. Id. at1110.  
222. Id. at1110-11.  
223. Id. at1115.
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discrimination that reduces reliance on bias, immutability, and court
generated confusion.224 

Although the TOTC test has been used primarily in determining 
whether a hostile work environment exists, expansion of the test to 
encompass sex-plus discrimination is warranted to promote equal 
opportunity. Under the TOTC approach, courts can more clearly determine 
if a particular trait is associated with an individual's identity and offer 
additional consideration to that person or group when the trait is targeted or 
compromised. 225 The role of immutability is substantially reduced, yet 
courts can still examine the same fundamental elements of discrimination 
discussed by the Supreme Court.226 This broader framework helps fulfill 
the goals of the McDonnell Douglas test, which "was never intended to be 
rigid, mechanized, or ritualistic." 2 27 

Under the suggested TOTC analysis, four factors should be critically 
examined to help reduce discrimination. First, the court should determine 
whether an individual is in fact a member of a protected Title VII class.  
Second, the court should identify the "plus" factor and evaluate whether a 
non-protected group with this trait would likely have suffered 
discrimination. Third, the employer's motive or intentionality must be 
considered, and the degree to which the individual's protected class and 
"plus" characteristic contributed to this motive must be discerned. Finally, 
the court should look to the type and severity of harm suffered by the 
individual and potential social ramifications as a result of this 
discrimination.228 By broadening the current analysis of sex-plus 
discrimination, courts continue to examine the principle elements of Title 
VII discrimination; however, this test removes the need for archaic rules 
and threshold limits for the various elements. Thus, the TOTC approach 
provides a greater degree of simplicity while simultaneously addressing the 
myriad forms of discrimination-that have emerged in public consciousness.  

Specifically, the TOTC test is the most beneficial means of 
eliminating (or at least substantially reducing) the prevalence of the 
Goldilocks dilemma. While the standard for a sex-plus claim has not been 
well defined,229 it is understood that an individual must first make out a 

224. See id. at 1063 (explaining how the TOTC approach functions "to remedy primary 
problems related to bias, immutability, and confusion").  

225. Id. at 1070.  
226. Bandsuch, supra note 220, at 1063, 1065. These factors include "(1) less favorable 

treatment (material adversity); (2) to any of the statutorily protected groups; (3) perpetrated 
either intentionally, unintentionally, or with mixed-motives because of or based on a 
protected class." Id. at 1065-66.  

227. Fumco Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978).  
228. See generally Bandsuch, supra note 220, at 1063 (listing comparable factors for a 

totality-of-the-circumstances analysis).  
229. Cal. Civ. Prac. Emp. Litig. 2:78 (2013).
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prima facie case of gender discrimination under the motivating .factor 
test. 23 If an individual fails to meet the motivating factor threshold, the 
"plus" is irrelevant.  

Nowhere better is this pitfall seen than in the case of Nelson v. Knight.  
Particularly, the Iowa Supreme Court determined that Ms. Nelson's sex 
was not a motivating factor in her employment termination because of the 
alleged consensual romantic relationship between the parties and Dr.  
Knight's history of hiring female employees. 231 The court refused to 
acknowledge that if Ms. Nelson had been male, such adverse employment 
action would not have been necessary to remedy Mrs. Knight's jealousy.  
Moreover, the court wholly ignored the impact of Ms. Nelson's 
attractiveness on Dr. Knight's decision to pursue her. The harassing 
conduct experienced by Ms. Nelson was likely not the sole result of her 
gender-or else the previous and future female employees would be 
subject to the same level of harassing treatment-but rather occurred from 
a combination of Ms. Nelson's gender and beauty. While gender itself may 
not have been the primary or influencing factor in Dr. Knight's decision, 
gender combined with attractiveness certainly was. This case thus 
highlights the potential confusion courts face with whether sex must be the 
only factor, a primary factor, or merely one factor in the firing decision and 
fails to give due weight to "plus" considerations that unfairly disadvantage 
subsections of protected classifications.  

It is only by transitioning outside of this rigid motivating factor 
framework that an equitable solution can be achieved. The TOTC test 
would not deny Ms. Nelson's claim simply because she was allegedly 
unable to establish a prima facie case of gender discrimination on its own.  
Rather, the TOTC analysis would evaluate Ms. Nelson's gender in 
conjunction with her attractiveness and discern whether these combined 
traits disproportionately influenced Dr. Knight's decision to terminate Ms.  
Nelson's employment. By examining these traits in tandem, the TOTC 
framework applies to the entire spectrum of discrimination and guards 
against nuanced forms of prejudice, such as the Goldilocks dilemma.  

The case of Nelson v. Knight under the proposed TOTC test precisely 
illustrates the manner in which the Goldilocks dilemma can be overcome.  
First, the Iowa Supreme Court could have determined that Ms. Nelson was 
in fact a member of a protected Title VII class as a result of her female 
gender. While the presence and immutability of this trait factor heavily into 
the analysis, determining membership in a protected Title VII class is 
merely one element within the framework. Ms. Nelson need not prove that 
gender alone was the influencing factor at this stage, and Ms. Nelson's 

230. See James, supra note 105, at 64 (describing how "the plaintiff must show that 
gender motivated the employer's actions").  

231. Nelson v. James H. Knight DDS, P.C., 834 N.W.2d 64 (Iowa 2013).
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claim would not have been won or lost on this basis alone. Second, the 
court could have identified attractiveness as the "plus" factor. This 
determination places Ms. Nelson within the subset of attractive females on 
the Title VII spectrum. With the sex-plus category defined, the court would 
then ask whether an attractive male under the exact same circumstances 
would have been subjected to the adverse employment action suffered by 
Ms. Nelson. The answer to this question is likely no. There are no facts or 
reasoning to suggest that a court would have imputed a consensual 
romantic relationship to same-sex parties on the basis of the texts and 
workplace conversations alone, as occurred in Ms. Nelson's situation.  

Third, the Iowa Supreme Court could have articulated Dr. Knight's 
motive and considered to what extent Ms. Nelson's attractiveness as a 
female contributed to this motivation. As stated in the court's opinion, Dr.  
Knight fired Ms. Nelson because of his wife's suspicions that a romantic 
affair was occurring between the two parties and Dr. Knight's fear that he 
would attempt to harass Ms. Nelson in the future.232 Mrs. Knight's jealousy 
was directly linked to Ms. Nelson's categorization as a beautiful female, 
and Dr. Knight's physical attraction to Ms. Nelson was, in part, due to her 
beauty and gender. Thus, Dr. Knight's motivation to terminate Ms.  
Nelson's employment to "favor" his wife was largely dependent on Ms.  
Nelson's sex-plus characteristics. Mrs. Knight likely would not have 
displayed jealousy at texts between her husband and an attractive male 
employee.  

Finally, the court would have weighed the severity and type of harm 
suffered by Ms. Nelson while examining the broader societal impact of this 
form of discrimination. The TOTC test "does not focus on the number of 
times an abusive name was used against a plaintiff or how many 
complaints were initiated by other females; instead, it focuses on the 
conduct which affected the plaintiff and its effect as it reverberated 
throughout the work environment." 233 While Ms. Nelson's personal harm 
was limited to the loss of her job, her suit nonetheless caused critics to 
question whether courts hold men responsible for their harassing behavior 
when such conduct does not satisfy the threshold motivating factor test.234 

Specifically, Ms. Nelson's case demonstrated the negative effects of the 
Goldilocks dilemma, which has become increasingly prevalent in society.  
The harm of the Goldilocks dilemma extends beyond stereotyping and job 

232. Id. at 66-67.  
233. Lori A. Mazur, Harris v. Forklift Systems, Inc.: Keeping the Status Quo, 47 

RUTGERS L. REV. 291, 331 (1995).  
234. See, e.g., Bible, supra note 6, at 1; Christopher Barkas & Elizabeth Burgess, Sexy 

Discrimination? Fired for Being Too Attractive: Does the Law Provide Any Protection?, US 
LAW (2013), http://web.uslaw.org/wp-content/uploads/2013/07/Christopher-Barkas-and
Elizabeth-Burgess-uslaw-mag-article.pdf.
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loss and affects female employees' self-confidence, respect, and enjoyment 
of the work environment. These non-traditional forms of prejudice are left 
unresolved under the current paradigm for sex discrimination claims and 
can only be remedied with a broader, more flexible framework. By 
analyzing both gender and attractiveness, the TOTC test identifies the core 
of the Goldilocks dilemma and actively seeks to expel this form of 
discrimination from society. The motivating factor and but-for causation 
tests, standing alone, are insufficient tests for discrimination and are, at 
best, ambiguous and overly simplistic. Neither test directly considers the 
weighty impact a "plus" factor can have on a traditionally protected 
category. Thus, a TOTC test that is intent and result oriented is necessary to 
adapt to modern forms of prejudice.  

CONCLUSION 

The unfortunate plight of Melissa Nelson cannot be denied. By 
refusing to hold Dr. Knight accountable for his impulses and sexual 
advances, the Iowa Supreme Court enforced an implicit assumption that 
women are responsible for keeping their sexuality under control in the 
workplace. 235 According to the media: 

The position embraced by the court will become a way to avoid 
liability for discrimination by relying on the stereotype that 
heterosexual men are unable to stop themselves from behaving 
inappropriately around attractive female co-workers . . . .  
Nowhere is Knight, the admitted aggressor in this case, held to 
any standard of accountability here-not by his wife, his pastor, 
or the law. Every institution reinforced that idea that it was 
Nelson to blame and that the solution to Knight's "problem" was 
to fire her. 23 6 

Thus, commentators have described the Iowa court's decision as a step 
backward for gender equality. Essentially, safeguarding against eroticism is 
just another burden women have to bear.237 

In reconsidering the Nelson case, the Iowa Supreme Court erred in its 
fundamental assumption that Ms. Nelson was a consensual player in the 
alleged romantic relationship. Ms. Nelson's interactions with Dr. Knight 
resembled nothing more than friendship after ten years of working together.  
Yet, the court found a consensual, personal relationship where none 

235. See Bible, supra note 6, at 1.  
236. Jessica Mason Pieklo, Fired for Being Hot? How the Iowa Supreme Court 

Replaced Employment Law with Purity Culture, RH REALITY CHECK (July 16, 2013, 4:57 
PM), http://rhrealitycheck.org/article/2013/07/16/fired-for-being-hot-how-the-iowa
supreme-court-replaced-employment-law-with-purity-culture.  

237. Seymour, supra note 174.
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existed, thus likening the Nelson case to Eighth Circuit precedent in Tenge.  
Through this erroneous comparison, the Iowa court determined that Ms.  
Nelson had been fired based on her own consensual sexual activity and not 
because of her gender.  

The problem remains, however, that Ms. Nelson's gender was a 
significant factor in the employment termination decision. Dr. Knight's 
wife would not have exhibited jealousy toward a handsome male employee.  
Therefore, Ms. Nelson's beauty combined with her gender resulted in 
unfair and illegal discrimination. Such adverse treatment implicates the 
doctrine of "sex-plus" discrimination and illustrates the interplay between 
gender and the Goldilocks dilemma. The Goldilocks dilemma receives no 
attention or redress under the current motivating factor framework, and 
thus results in inequitable outcomes for Goldilocks victims. As a result, the 
flexible TOTC approach should be adopted to the increasingly nuanced and 
modern forms of discrimination. It is only through the TOTC test that the 
"plus" factor in sex-plus discrimination can be adequately addressed. Until 
such a test is enforced, a woman must possess an attractiveness level that is 
"just right" to survive in the workforce. The question, however, remains: in 
whose eyes is the attractiveness level judged? All too often for women, it is 
men who are the beholders of beauty and continue perpetuating the 
problematic Goldilocks dilemma.
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INTRODUCTION 

Child pornography laws seem harsh and flustered, emblematic of a 
kind of slapdash legal crusade to protect children from sex. As of now, the 
crusade appears arbitrary. A man who downloads images of child 
pornography from his laptop risks detection by a federal agent, followed by 
a search warrant, a federal prosecution, a (likely) guilty plea, years in 
prison, and later, registration as a sex offender and other probationary 
requirements. Lawmakers, judges, and scholars have hitherto struggled to 
define the harm caused by child pornography, and the result is a legal 
regime that seems excessively punitive toward men who have viewed child 
pornography but have never touched a child.  

No law criminalizes the fantasy of sexual conduct with a minor 
without some accompanying expression of that fantasy, thereby avoiding 
First Amendment violations. 1 However, there is still debate on where to 
draw the line between crime and fantasy. Surely the state may not punish 
those who wish to view child pornography but never do so, even if they 
wish it with a violent passion. And surely the state may punish the 
producers themselves. And, perhaps more arguably, the state may punish 
distributors, those who turn a profit or gain some other benefit by collecting 
and disseminating child pornography.2 But what about a man who searches 
for "barely eighteen" pornography but stumbles upon and downloads 
photos labeled "16 y/o" instead? Or a man who paints realistic photos of 
himself penetrating a prepubescent relative? A man who draws stick 
figures of the same scene? Or one who uses a computer program to 
superimpose an image of his own genitals near the genital area of a fully 
clothed child? 

Current debate on child pornography laws almost universally assumes 
that the harms inherent in child pornography are derivative of the sexual 
abuse that occurred in the production of said pornography. Based on this 
assumption, many critics claim it is excessive to impose a lengthy prison 
sentence on men who merely view child pornography. This Article provides 
a new framework for examining the harms inherent in the child 
pornography market. Feminist dominance theory provides a relevant 
analytical lens by which to explore how child pornography damages not 
just the children depicted, but children and society more generally. In the 

1. See, e.g., United States v. Williams, 553 U.S. 285, 307 (2008) (holding that 18 
U.S.C. 2252A, which prohibits the solicitation and pandering of child pornography, does 
not violate the First Amendment); Osborne v. Ohio, 495 U.S. 103, 111 (1990) (upholding a 
state law prohibiting the possession of child pornography, contending that the law did not 
violate the First Amendment); New York v. Ferber, 458 U.S. 747, 765 (1982) (holding that 
child pornography is not protected by the First Amendment).  

2. Thus far, the state has placed insufficient prosecutorial emphasis on these market 
participants. See discussion infra Part III.
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first place, child pornography works to eroticize a child's powerlessness, 
both during the recorded sexual act and later, when third parties derive 
sexual gratification from the record of that child's subordinated position.  
Furthermore, the existence of a booming child pornography market 
validates viewers' desire to sexualize children. Indeed, these viewers, along 
with those who produce and distribute child pornography, trade images of 
children as commodities on the market. This market then invites subtler, 
more socially acceptable variations on the commodified child. Moreover, 
such commodification signals to society that consumerism knows no 
bounds, and that the market can meet even the most destructive desires.  
After all, if a sexual predilection so stigmatized, so audaciously illegal as 
child pornography can still find a place in the consumer market, is anything 
really off limits? 

Part I analyzes the current scope of child pornography laws, 
traditional rationales for criminalizing child pornography, and critiques of 
those rationales. Part II then sets forth a new framework, rooted in 
dominance theory, for analyzing the harms of non-contact child 
pornography offenses. This part will show how child pornography 
sexualizes and commodifies children, and how this phenomenon relates to 
child commodification in society more generally. Part III uses the 
framework to offer possible solutions to stem the child pornography market 
and its attendant social harms.  

I. The Criminalization of Child Pornography 

An extensive body of law proscribes the production, distribution, and 
consumption of child pornography, but such laws are problematic for three 
reasons. First, United States Supreme Court precedent reasons that strict 
child pornography laws are valid because the government has an interest in 
stemming the child pornography market; the images permanently record a 
victim's sexual abuse; and those who collect child pornography may be 
more likely to commit child sexual abuse. However, these laws stand 
paradoxically alongside several very lenient sexual abuse statutes. Second, 
the federal sentencing regime for child pornography separates two virtually 
indistinguishable crimes, receipt and possession, without a convincing 
basis. Third, scholars disagree about the social harms caused by child 
pornography and whether current law adequately addresses those harms.  

A. Federal Child Pornography Law 

The federal government has built a robust legal framework to punish 
and deter participation in the child pornography market. However, many 
child sexual abuse statutes are lenient by comparison, revealing a kind of
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legislative doublespeak about the gravity of child sexual exploitation, 
irrespective of how the laws are actually enforced. In 1982, the Supreme 
Court held in New York v. Ferber that the First Amendment does not 
protect the distribution of child pornography. 3 Eight years later, the Court 
in Osborne v. Ohio expanded its holding to allow states to prohibit 
possessing or viewing such pornography. 4 The Osborne Court noted that 
the state had an interest in drying up the child pornography market by 
"stamp[ing] out this vice at all levels in the distribution chain."5 The Court 
also cited two other reasons to punish child pornography viewers and 
possessors: 

First, as Ferber recognized, the materials produced by child 
pornographers permanently record the victim's abuse. The 
pornography's continued existence causes the child victims 
continuing harm by haunting the children in years to come ....  
Second, encouraging the destruction of these materials is also 
desirable because evidence suggests that pedophiles use child 
pornography to seduce other children into sexual activity.6 

In 1994, Congress enacted 18 U.S.C. 2252, making it a federal 
crime to produce, receive, or distribute child pornography via interstate 
commerce.' In 2002, the Court held unconstitutional a federal law banning 
virtual child pornography, or child pornography produced without the use 
of real children.8 In doing so, the Court clarified that it had "anchored its 
[Osborne] holding in the concern for the participants . . . the 'victims of 
child pornography.' It did not suggest that, absent this concern, other 
governmental interests would suffice." 9 

In response to this ruling, Congress enacted the Prosecutorial 
Remedies and Tools Against the Exploitation of Children Today Act 
(PROTECT Act), codified in 18 U.S.C. 2251 and 2252.10 Section 2252 

3. Ferber, 458 U.S. at 765 (upholding a New York state statute banning child 
pornography receipt and distribution without requiring proof of obscenity).  

4. Osborne, 495 U.S. at 111.  
5. Id. atl10.  
6. Id. at 111 (citations omitted). See generally Symposium, Child Pornography's 

Forgotten Victims, 28 PACE L. REV. 847, 857 (2008) (praising the two rationales for child 
pornography laws put forth in Osborne); Belinda Tiosavljevic, Note, A Field Day for Child 
Pornographers and Pedophiles If the Ninth Circuit Gets Its Way: Striking Down the 
Constitutional and Necessary Child Pornography Prevention Act of 1996 Free Speech 
Coalition v. Reno, 198 F.3d 1083 (9th Cir. 1999), 42 S. TEX. L. REV. 545, 555-56 (2001) 
(highlighting the significance of the Osborne Court's recognition of the harm child 
pornography does to children who are not the subject of such material, on the grounds that 
child pornography encourages future child exploitation).  

7. 18 U.S.C. 2252 (1994) (current version at 18 U.S.C. 2252 (2012)).  
8. Ashcroft v. Free Speech Coal., 535 U.S. 234, 258 (2002).  
9. Id. at 250 (internal citation omitted).  

10. Lori J. Parker, Validity, Construction, and Application of Federal Enactments
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has been revised twice since the PROTECT Act. The current version states, 
inter alia, that a person violates the statute if he or she: 

knowingly receives, or distributes, any visual depiction using any 
means or facility of interstate or foreign commerce or that has 
been mailed, or has been shipped or transported in or affecting 
interstate or foreign commerce, or which contains materials 
which have been mailed or so shipped or transported, by any 
means including by computer, or knowingly reproduces any 
visual depiction for distribution using any means or facility of 
interstate or foreign commerce or in or affecting interstate or 
foreign commerce or through the mails, if-(A) the producing of 
such visual depiction involves the use of a minor engaging in 
sexually explicit conduct; and (B) such visual depiction is of 
such conduct[.] 11 

Current scholarship in support of strict child pornography laws tends 
to emphasize the continuing harm to victims whose sexual abuse is 
permanently recorded, as mentioned in Osborne. In the words of one 
author, "The repeated viewing of their exploitation causes victims to feel 
violated long after their initial abuse and to fear being recognized by those 
who find pleasure in their humiliation." 12 Because of this re-victimization, 
child pornography possession and receipt deserve strong and consistent 
punishment. 13 

The sentencing regime for federal child pornography prosecutions is 
ostensibly intended to limit judicial discretion and impose strict, consistent 
sentences. Federal law sets a mandatory minimum sentence for all child 
pornography crimes except possession, 14 presumably to allow a safety 
valve for less severe cases. Production of child pornography, for example, 
involves the defendant's direct sexual abuse and exploitation of a child and 
carries a fifteen-year minimum sentence if the defendant has no prior 
similar convictions." Receipt of child pornography-knowingly receiving 
child pornography via interstate or foreign commerce but without directly 

Proscribing Obscenity and Child Pornography or Access Thereto on the Internet, 7 A.L.R.  
Fed. 2d 1 (2005).  

11. 18 U.S.C. 2252(a)(2).  
12. Kathryn A. Kimball, Note, Losing Our Soul: Judicial Discretion in Sentencing 

Child Pornography Offenders, 63 FLA. L. REv. 1515, 1516-17 (2011).  
13. See id. at 1547-48 (urging courts of appeals to adopt the Eleventh Circuit's 

"reasonableness" review approach to sentencing child pornography offenders, as a 
safeguard against district courts that may hand down inappropriately light sentences).  

14. See 18 U.S.C. 2251(e) (2012) (stating, "Any individual who violates . . . this 
section shall be fined ... and imprisoned not less than 15 years .... "); 18 U.S.C. 2252(b) 
(2012) (stating, "Whoever violates ... [this section] shall be fined . . . and imprisoned not 
less than 5 years .... ").  

15. 18 U.S.C. 2251(e).
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sexually abusing a child-commands a five-year mandatory minimum 
sentence. 16 

This sentencing regime compels consistent penalties for anyone who 
knowingly participates in the child pornography market, but it also restricts 
a court's ability to tailor punishment in relatively less serious cases.  
Mandatory minimum sentences originated to stem "unchecked judicial 
discretion as a leading cause of unpredictable and divergent sentences." 1 7 

They are designed precisely to limit judicial discretion at sentencing, 18 but 
this can have unintended consequences. In the case of drug prosecutions in 
the 1990s, for example, lengthy mandatory minimums designed for "drug 
kingpins" were so over-inclusive in practice that "as many as 100 federal 
semi-retired judges . . . refused to preside over low-level drug trials being 
prosecuted pursuant to mandatory minimum sentencing laws." 19 Critics of 
mandatory minimums in the drug context point out that "shackling judges' 
powers" with a statute neglects case-by-case factors that may be highly 
relevant to the imposition of just punishment.20 

In child pornography cases, one might argue that the mandatory 
minimums produce a similar effect, namely preventing a judge from 
reducing punishment when she feels a defendant does not deserve the full 
penalty. This might arise where a judge finds the defendant poses no direct 
threat to children, was looking at relatively tame images of pubescent teens, 
has a very small collection of images, and is an otherwise stand-up citizen.  

Despite Congressional condemnation of child pornography, the issue 
sounds in a kind of legal indecisiveness. The federal child pornography 
sentencing regime elevates child pornography to a level of reprehensibility 
literally unmatched by many other sex crimes against children. State laws 
prohibiting actual child sexual abuse are almost farcically lax as compared 
to federal laws prohibiting non-contact child pornography offenses. In 
Utah, for example, child sexual abuse is punishable with a minimum prison 
term of just one year.2 ' In Idaho, neither sexual contact with a minor nor 
production of child pornography carries a minimum sentence. 2 2 In 
California, sexual intercourse with a minor may carry a sentence no longer 
than four years. 23 

16. 18 U.S.C. 2252(b)(1).  
17. Philip Oliss, Comment, Mandatory Minimum Sentencing: Discretion, the Safety 

Valve, and the Sentencing Guidelines, 63 U. CIN. L. REV. 1851, 1852 (1994) (citing S. REP.  
No. 98-225, at 40 (1983)).  

18. Id. at 1854.  
19. Id. at 1863 (citation omitted).  
20. Id. at 1863.  
21. Utah Code Ann. 76-5-404.1(3), 76-3-203(2) (West 2007).  
22. Instead, these crimes carry a maximum sentence of twenty-five years. Idaho Code 

Ann. 18-1506 (West 2012).  
23. Cal. Penal Code 261.5(d) (West 2011). But see Cal. Penal Code 269(b) (West
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On the federal level, child sexual abuse may or may not command a 
mandatory minimum sentence. If the child is under twelve years old and/or 
forced into the sexual act (by intoxication, threat of injury, kidnapping, 
etc.), there is a mandatory minimum sentence of thirty years.2 4 If the child 
is between twelve and sixteen years old, however, there is no minimum and 
a fifteen-year maximum sentence. 25 Adult sexual abuse, including violent 
rape, commands no minimum sentence on the federal level.2 6 In theory, 
then, a man who has sex with a twelve-year-old may get less prison time 
than a man who has never had sex with a minor, but who downloads and 
collects images of men having sex with twelve-year-old children. Whether 
or not this happens with any frequency in practice is irrelevant to the idea 
that such disparities in the statutes evince a kind of legislative doublespeak 
about the gravity of child sexual abuse.  

B. The Disparity Between Receipt and Possession 

In addition to the chasm between child sexual abuse statutes and 
federal child pornography laws, there is an arguably illogical disparity 
between receipt and possession sentences on the federal level. While 
receipt of child pornography carries a five-year mandatory minimum, 
possession carries none. 27 In terms of prosecution, receipt is different from 
possession in only one respect: it obliges the government to show how the 
defendant obtained child pornography, in addition to his knowing 
possession of such contraband.28 In practice, this leads to inconsistent 
punishment for child pornography possession. 29 

Stephen L. Bacon frames the receipt/possession disparity as an 
unacceptable paradox: "It is difficult to see how receivers increase the 
demand for child pornography but possessors do not. The distinction is 

2006) (stating that "aggravated" sexual abuse, including forced penetration, of a minor 
under fourteen and at least seven years younger than the perpetrator, carries a mandatory 
minimum sentence of fifteen years.).  

24. 18 U.S.C. 2241(c) (2012).  
25. 18 U.S.C. 2243(a) (2012) (stating the child must also be at least four years 

younger than the defendant).  
26. See 18 U.S.C. 2241(a)-(b) (concerning "aggravated sexual abuse"), 2242 

(concerning "sexual abuse").  
27. 18 U.S.C. 2252(b) (2012).  
28. Compare 18 U.S.C. 2252(a)(2) with 18 U.S.C. 2252(a)(4).  
29. See Holly H. Krohel, Dangerous Discretion: Protecting Children by Amending the 

Federal Child Pornography Statutes to Enforce Sentencing Enhancements and Prevent 
Noncustodial Sentences, 48 SAN DIEGO L. REv. 623, 654-55 (2011) (discussing the 
numerous factors that influence sentencing of those convicted of child pornography 
possession).
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purely semantic." 30 Additionally, Bacon is wary of the double jeopardy 
problem inherent in many receipt cases.  

After obtaining a search warrant, authorities search the residence 
and inevitably find a computer with images of child pornography 
stored on the hard drive. Defendants caught in this fashion are 
therefore in "possession" of child pornography on their hard 
drive. There is also evidence that the defendant "received" the 
child pornography because law enforcement authorities are 
capable of accurately pinpointing when the download occurred.  
Thus, the typical downloader can easily be prosecuted and 
convicted of "receipt" and/or "possession."' 

It is difficult to justify the sentencing disparity between receipt and 
possession. The practical difference rests in the government's burden of 
proof, but both crimes proscribe the viewing of child pornography. The 
disparity itself denotes the debate surrounding non-contact child 
pornography offenses: is merely collecting child pornography so abhorrent 
it warrants at least five years in prison, or is it somewhere on the spectrum 
of victimless fetishism? More broadly, after the child has already been 
abused and filmed or photographed, what more harm can child 
pornography really do? The disparity between receipt and possession 
signals that legislators have not yet reached a consensus on the type and 
extent of damage caused by viewing child pornography.  

One might argue that possession offers a safety valve to reduce the 
prison sentence where a defendant violated the child pornography statute, 
but the facts indicate that his offense was not so bad.3 2 However, this kind 
of sentencing-where a judge lowers a defendant's sentence because she 
feels sympathy for his particular case-ignores the societal harms inherent 
in child pornography. 33 These harms are present whether a viewer's 
collection is softcore, 34 whether he is a respected professional with no prior 

30. Stephen L. Bacon, Note, A Distinction Without a Difference: "Receipt" and 
"Possession" of Child Pornography and the Double Jeopardy Problem, 65 U. MIAMI L.  
REV. 1027, 1045 (2011).  

31. Id. atl1041-42.  
32. See Rachel Aviv, The Science of Sex Abuse: Is it Right to Imprison People for 

Heinous Crimes They Have Not Yet Committed, NEW YoRKER (Jan. 14, 2013), 
http://www.newyorker.com/reporting/2013/01/14/130114fa_factaviv (detailing through 
one case study the paradox between the "scarlet letter" associated with child pornography 
offenders and the fact that some of them are fantasy-prone, non-aggressive, and even 
sympathetic).  

33. See discussion infra Part II (outlining a new framework for understanding harms of 
child pornography).  

34. Softcore refers to lewd and lascivious content. This is distinct from hardcore, which 
involves sexual conduct, such as anal, vaginal, or oral penetration. See generally Thomas G.  
Krattenmaker & Marjorie L. Esterow, Censoring Indecent Cable Programs: The New 
Morality Meets the New Media, 51 FORDHAM L. REV. 606, 606-08 (1983).
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criminal record, or whether he has access to children. These factors may be 
used to mitigate during the sentencing stage. However, they do not mitigate 
the severity of the crime itself within this Article's framework because 
mere viewing contributes to the sexualization and commodification of 
children in society. Before outlining this framework, it is worth examining 
current criticism of child pornography laws.  

C. Critical Responses to Child Pornography Prosecutions 

Most scholars can agree on an abstract abhorrence of child 
pornography, but debate rages on whether and how to prohibit its various 
components, especially non-contact offenses like possession. A large 
portion of current criticism rests on one of three general arguments: strict 
laws against child pornography viewership perversely sexualize victims; 
child pornography is overemphasized in criminal law and detracts from the 
more pressing danger of actual child sexual abuse; and penalties for 
viewing child pornography are too harsh because there is no proven link 
between those who view it and those who sexually abuse children.  

Amy Adler cautions that the legal condemnation of child pornography 
may produce perverse consequences by drawing public attention to the 
image of the sexualized child. 35 She points out that the existence of a legal 
limit can make the transgression itself more enticing. 3 6 At the very least, 
legal limits coax prohibited conduct into public view. With respect to child 
pornography, laws tend to proliferate the sexual child: "Even when a child 
is pictured [by laws] as a sexual victim rather than a sexual siren, the child 
is still pictured as sexual." 37 This does not mean we should discard child 
pornography laws, Adler argues, but rather that we must recognize such 
laws as both "the solution [and] the problem," and allow this truth to 
inform our lawmaking. 38 

Similarly, Cortney Lollar has argued that the tort-like restitution 
system for children in pornography actually rewards victims for their 
participation and adds a dangerously transactional glow to their 
victimhood. 39 In Lollar's view, the tort-like nature of child pornography 
restitution perversely commodifies child pornography victims while also 
adding an extra, monetary layer of punishment to the crime of receiving 

35. Amy Adler, The Perverse Law of Child Pornography, 101 CoLuM. L. REV. 209, 
210 (2001).  

36. Id. at 247 (citing Michel Foucault's notion of "lust for the forbidden" and Sigmund 
Freud's observation that prohibition can "heighten a pre-existing longing").  

37. Id. at 265.  
38. Id. at 273.  
39. See Cortney E. Lollar, Child Pornography and the Restitution Revolution, 103 J.  

CRIM. L. & CRIMINOLOGY 343, 378 (2013).
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child pornography.40 This is especially salient for the victims themselves 
because "[b]y awarding monetary compensation uncorrelated to any 
specific unlawful gain or loss, courts continue to send the message to the 
victim in a child abuse case that she is valued for her participation in sexual 
acts." 4' 

Further criticism emphasizes that child pornography prosecutions 
detract from bringing actual child sexual abusers to justice. For example, 
Lollar posits that child pornography restitution laws targeting receivers 
neglect the far more pressing harms inherent in actual child sexual abuse.42 

These laws rest partially on a "conflation of child pornography viewing and 
child sexual abuse," leading to the empirically unfounded idea that those 
who view child pornography are or will become sexual abusers.43 As child 
pornography receipt and restitution cases flood the courts: 

[L]aw enforcement officials, judges, and legislators neglect the 
far more common scenario in which children are sexually abused 
by people they already know. Indeed, the sexual abuse portrayed 
in the vast majority of child pornography was committed and 
filmed by the child's father, uncle, family member, or close 
family friend, i.e., someone within the child's circle of trust. As 
one social science study confirmed, "It is the familial and social 
circumstances of young children that are the primary factors in 
their victimization." Eighty-six percent of child sexual abuse 
victims are abused by someone they already know. More than 
ninety-six percent of child pornography victims already know the 
person who is filming and producing the images of their sexual 
abuse. 44 

The focus on ordering receivers to pay restitution diverts attention and 
resources to men who may or may not commit contact offenses, instead of 
"challenging legislators and the public to address the much more common, 
but messier and more complicated, issues of sexual abuse within 
families." 45 Many federal judges agree with Lollar that child pornography 
consumption is somehow overemphasized on the legal stage. 46 "A 2010 
survey of district court judges by the Sentencing Commission found 
widespread dissatisfaction with the current child pornography Guidelines: 

40. Id. at 379.  
41. Id. at 380.  
42. Id. at 392.  
43. Id. at 369.  
44. Id. at 375-76 (footnotes omitted).  
45. Lollar, supra note 39, at 377.  
46. See Arlen Specter & Linda Dale Hoffa, A Quiet But Growing Judicial Rebellion 

Against Harsh Sentences for Child Pornography Offenses-Should the Laws be Changed?, 
THE CHAMPION, Oct. 2011, at 12, 13.
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70 percent of respondents said the possession ranges were too high, [and] 
69 percent said the same for receipt[.]" 47 

Additionally, a growing body of scholarship notes that, without an 
empirical link between child pornography viewing and contact offenses 
(i.e., child sexual abuse), child pornography possession and receipt 
prosecutions are excessively punitive.48 Many scholars are loath to examine 
the harms inherent in child pornography as wholly separate from the 
question of contact offenses. 49 Indeed, the seminal study linking child 
pornography receipt offenders to child sexual abuse50 has suffered blow 
after critical blow,5 ' standing now for the vague notion that child 
pornography viewers sometimes overlap with child sexual abusers.52 There 
is little or no empirical link between those who view child pornography and 
those who sexually abuse children.53 

Melissa Hamilton notes that, since empirical research linking child 
pornography to molestation is inconsistent, 54 imposing severe penalties for 
receivers is a poor proxy to deter and punish child sexual abuse.5 5 In her 
view, child molesters and child pornography offenders are two separate 
groups that occasionally overlap, and the latter group poses little direct 
danger to children.56 Carissa Bryne Hessick takes a different approach but 

47. Id. But see Kimball, supra note 12, at 1533-35 (discussing sentencing discrepancies 
in child pornography cases); Krohel, supra note 29, at 670-71 (arguing that judicial 
discretion in child pornography crimes leads to unacceptable sentencing disparities).  

48. See, e.g., Melissa Hamilton, The Efficacy of Severe Child Pornography Sentencing: 
Empirical Validity or Political Rhetoric?, 22 STAN. L. & POL'Y REV. 545 (2011) (noting that 
empirical research does not justify harsh penalties).  

49. See, e.g., Stephen F. Smith, Jail for Juvenile Child Pornographers?: A Reply to 
Professor Leary, 5 VA. J. Soc. POL'Y & L. 505, 516-17 (2008) (arguing that teenage 
"sexting" should not be captured by child pornography statutes because such statutes were 
meant to criminalize "the rape and molestation of children, captured on film," not the visual 
depiction alone); Dina McLeod, Section 2259 Restitution Claims and Child Pornography 
Possession, 109 MICH. L. REv. 1327, 1355 (suggesting that child pornography possessors 
should be subject to civil liability rather than criminal punishment because there is a dearth 
of evidence showing that possessors are any more likely to commit "hand-on sex offenses").  

50. Michael L. Bourke & Andres E. Hernandez, The "Butner Study" Redux: A Report 
of the Incidence of Hands-on Child Victimization by Child Pornography Offenders, 24 J.  
FAM. VIOLENCE 183, 187-88 (2009) (finding that non-contact child pornography offenders 
frequently had committed child sexual abuse).  

51. See, e.g., Aviv, supra note 32 (describing how some subjects of the Butner study 
have admitted to inflating the nature of their crimes, and one of the study's authors has 
warned that the research is still in its infancy).  

52. See Hamilton, supra note 48, at 579-80 (noting studies showing the inconsistency 
in equating child pornography with sexual offenders).  

53. Id. at 580.  
54. Id. at 579-80.  
55. Id. at 584.  
56. Id. at 580.
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arrives at essentially the same claim.57 She argues that the harms attributed 
to child pornography possession are derivative of the abuse that occurred in 
the production of said pornography, and therefore a greater focus on the 
abuse itself is warranted. 58 

There is little dispute over the conjectural repugnancy of child 
pornography, but scholars disagree about why simply viewing it is harmful.  
Meanwhile, the child pornography market expands in an age of near
constant Internet access: peer-to-peer file sharing networks, messaging 
services, and websites facilitate access to a media surfeit, and anyone who 
so desires can access images of, for example, toddler sadomasochism. 59 It 
is difficult to argue cogently against the notion that something must be 
done to prevent expansive, market-driven child exploitation. In the United 
States, that something has taken the form of criminal prosecution,6 0 

however inconsistent and disordered. 6 1 This Article articulates a new 
framework for understanding the harm inherent in the child pornography 
market, a framework rooted in the concept of dominance and flowered by a 
commodification of the sexual child in mainstream culture.  

II. The Commodification of the Child in Pornography and Beyond 

This part puts forth a new framework for understanding the damage 
caused by the child pornography market. The framework is inspired by the 
concept of gender dominance in arguing that the child pornography market 
proliferates the image of the child as a sexual commodity, and society 
reverberates the commodified child in less obvious-but more pervasive
ways. First, this part will outline the dominance theory of feminism.  
Second, it will use the concept of dominance to highlight the harms unique 
to child pornography. Third, this part will explain how the child 
pornography market serves to sexualize and objectify children. Fourth, it 
will argue that the child pornography market signifies a commodification 
of the child in society more broadly, which may in turn foretell a virtually 

57. See generally, Carissa Byrne Hessick, Disentangling Child Pornography from 
Child Sex Abuse, 88 WASH. U. L. REv. 853 (2011).  

58. Id. at 868.  
59. See, e.g., United States v. Phillips, 383 F. App'x 527, 529 (6th Cir. 2010) 

(describing how the defendant downloaded images that "clearly depicted bondage of young 
children, [including with] handcuffs").  

60. For a discussion of how federal law enforcement is combating cybercrime, see 
generally Terrence Berg, The Changing Face of Cybercrime: New Internet Threats Create 
Challenges to Law Enforcement, 86 MICH. BAR J. 18 (2007).  

61. See, e.g., Francis S. Monterosso, Protecting the Children: Challenges that Result In, 
and Consequences Resulting From, Inconsistent Prosecution of Child Pornography Cases 
in a Technical World, 16 RICH. J.L. & TECH. 11(2010).
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limitless consumer culture, where consumers can gratify any desire without 
regard to the harm it may cause to others.  

A. Gender and Dominance 

Feminist theory has long explored the construction of male 
superiority, particularly as it relates to sex. In the late 1970s and early 
1980s, Catherine MacKinnon and Andrea Dworkin formulated a feminist 
legal theory, dominance feminism, that sought to recognize and expose the 
patriarchal structure of society, and women's subordinate status within that 
structure. 62 Under this theory, Dworkin argued that adult pornography, 
however subjugating for women, remained unregulated because (primarily 
male) lawmakers simply viewed it as a reflection of sex.63 Similarly, 
MacKinnon argued that pornography "institutionalize[d] the sexuality of 
male supremacy, which fuses the erotization of dominance and submission 
with the social construction of male and female." 6 4 In the dominance view, 
pornography is at once appealing to men and harmful to women.  

Pornography . . . is a discrete, identifiable system of sexual 
exploitation that hurts women as a class by creating inequality 
and abuse. This is a new legal idea, but it is the recognition and 
naming of an old and cruel injury to a dispossessed and coerced 
underclass. It is the sound of women's words breaking the 
longest silence. 65 

Under the dominance view, pornography consumption both actively 
and passively constructs men as dominant. 66 Viewing pornography is 
primarily (though not exclusively) a male pastime. 67 It is most frequently, 
then, a man sitting passively in front of an image or video constructed for 
his consumption. But it is also a man actively seeking that image or video, 
and actively taking psychological and physical pleasure in the scenario it 
depicts. It is, in a word, a man getting what he wants, nonstop. The 
dominance theory asserts that, in adult pornography, this "getting what he 

62. NANCY LEVIT & ROBERT R.M. VERCHICK, FEMINIST LEGAL THEORY: A PRIMER 24 

(2006) (describing dominance feminism).  
63. See generally Andrea Dworkin, Against the Male Flood: Censorship, Pornography, 

and Equality, 8 HARv. WOMEN'S L.J. 1, 8-9 (1985).  
64. CATHARINE A. MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE AND LAW 

148 (1987).  
65. Dworkin, supra note 63, at 9.  
66. MACKINNON, supra note 64, at 130 (MacKinnon asserts that "[p]ornography ... is a 

way of seeing and using women. Male power makes authoritative a way of seeing and 
treating women, so that when a man looks at a pornographic picture ... the viewing is an 
act, an act of male supremacy.").  

67. See Erick Janssen, Why People Use Porn, PBS FRONTLINE (March 9, 2013), 
http://www.pbs.org/wgbh/pages/frontline/shows/porn/special/why.html.
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wants" is a mentality that extends beyond pornography viewership to 
various male roles in society. 68 Men occupy more powerful positions in 
both the public and private spheres, MacKinnon suggests, because society 
constructs men as the ones who get what they want.6 9 In its most sinister 
form, private male power has taken the form of rape and physical abuse.7 0 

The dominance approach sought to problematize and make public the 
male-female hierarchy historically ingrained in both society and law.7 1 In 
pursuit of this goal, MacKinnon and Dworkin drafted a model ordinance 
prohibiting various types of pornography as civil rights violations. 72 

Indiana adopted a version of this ordinance, but the Seventh Circuit 
deemed it a violation of the First Amendment right to free speech. 73 Some 
scholars have since criticized the pornography ordinance and dominance 
feminism in general. 74 First, it is condescending to suppose that women 
cannot make their own choices. 75 Second, merely exposing the male
female power structure does not lead to solutions. 76 Third, dominance 
feminism essentializes the female gender by assuming that all women share 
the victimhood experience. 77 By contrast, some contemporary scholars 
(broadly deemed postmodern feminists), while recognizing that gender 
often reflects social constructions, refuse to adopt a concrete, essentializing 
thesis of gender.78 Indeed, the recent proliferation of other avenues of 
feminist legal theory7 9 suggests that dominance feminism, at least as it 
applies to the male-female paradigm, is unsatisfying in many respects.  

68. See LEVIT & VERCHICK, supra note 62, at 23-24 (noting that in the dominance view, 
women are depicted "in everything from fashion ads to pornography" as sexual objects, 
while men often occupy the decision-making, powerful roles in the family, at work, in 
politics and education, and in many religions).  

69. MACKINNON, supra note 64, at 148 (discussing how pornography, rape and 
prostitution institutionalize "the sexuality of male supremacy, which fuses the erotization of 
dominance and submission with the social construction of male and female").  

70. LEVIT & VERCHICK, supra note 62, at 23 (noting that according to dominance 
theory, "[d]omestic violence is domination in an extreme form," and male domination helps 
explain why rape victims must often prove non-consent even in violent cases).  

71. MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 45-47 (2nd ed.  
2003) (noting that in developing dominance theory, MacKinnon sought to show how the 
legal system was opposed to women's interests "and designed principally to perpetuate male 
dominance" with respect to laws concerning sexual harassment, rape and equal protection).  

72. LEVIT & VERCHICK, supra note 62, at 153.  
73. Am. Booksellers Ass'n, Inc. v. Hudnut, 771 F.2d 323, 334 (7th Cir. 1985), aff'd, 

475 U.S. 1001 (1986).  
74. LEVIT & VERCHICK, supra note 62.  
75. Id. at 25.  
76. Id.  
77. Id.  
78. Id. at 36-37.  
79. See, e.g., Sally Haslanger, Gender and Race: (What) Are They? (What) Do We 

Want Them to Be?, 34 Nous 31, 51 (2000), available at 
http://www.mit.edu/-shaslang/papers/WIGRnous.pdf (discussing the so-called "materialist
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But can the idea of dominance help illuminate why child pornography 
is problematic? Part of the reason critics were wary of the dominance view 
of pornography was that it assumed women were always victims, never 
capable of self-asserting behavior within the male-female sexual context. 80 

This was at a time when female empowerment (rather than the legal over
protection of women) may have been a more effective tool to curtail the 
subjugation of women. By contrast, there has been no movement to assert 
the equality of children in the sexual sphere. Society recognizes that 
children are neither physically nor psychologically prepared for sex, and 
sexual activity at an adult's behest is likely to confuse, distress, or even 
traumatize a child. Therefore, children in the sexual sphere would likely 
experience extensive harm with virtually no benefit.  

B. The Child-Adult Relationship 

The relationship between children and adults is asymmetrical by 
nature, and the sexualization of this relationship is harmful to children and 
society. Children occupy a less powerful position in the child-adult 
dynamic, and one that is incompatible with adult sexual interaction. 8 1 

Common knowledge suggests virtual unanimity on this point: when it 
comes to sex, children are patently not allowed. If there is bickering about 
this, it revolves around the age at which a child becomes an adult capable 
of entering the sexual sphere. 82 The child-adult association demands an 

feminism" theory, which analyzes gender as a social class analogous to race).  
80. See, e.g., CHAMALLAS, supra note 71, at 52 (describing a coalition to oppose 

dominance-based anti-pornography laws disagreed with the dominance feminist 
"assumption that women were victimized by sex and its failure to recognize that, for some 
women, sex and sexual fantasy might be experienced as liberating").  

81. It has also been suggested that child pornography works to delegitimize women's 
equality. See Neil Levy, Virtual Child Pornography: The Eroticization of Inequality, 4 
ETHICS & INFO. TECH. 319, 322-23 (2002) (arguing that virtual child pornography, where no 
real children are depicted, still works to eroticize inequality, and therefore undermines the 
movement toward sexual equality among adults).  

82. See, e.g., Joseph J. Fischel, Per Se or Power? Age and Sexual Consent, 22 YALE 
J.L. & FEMINISM 279 (2010) (arguing that a commitment to sexual autonomy portends a 
lowered age of consent); Michelle Oberman, Regulating Consensual Sex with Minors: 
Defining A Role for Statutory Rape, 48 BUFF. L. REv. 703 (2000) (stating that 
underenforcing statutory rape laws fails to protect teenage girls); Charles A. Phipps, 
Misdirected Reform: On Regulating Consensual Sexual Activity Between Teenagers, 12 
CORNELL J.L. & PUB. POL'Y 373 (2003) (analyzing the role of criminal law in regulating 
sexual conduct between teens). See also United States v. Bums, No. 07-CR-556, 2009 U.S.  
Dist. LEXIS 100642, at *30 (N.D. Ill. Oct. 27, 2009) (An expert witness in a child 
pornography prosecution testified that "psychological research has shown that it is normal 
for adult heterosexual men and women to find pubescent minors of the opposite gender 
sexually attractive. What is not normal, and in many cases actually constitutes criminal 
behavior, is for adults to act on that attraction and engage in sexual activity with minors 
younger than a statutorily prescribed age.").
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unequal, often possessive, essence: parents raise their offspring, teachers 
educate their students, babysitters look after their charges, and so on.  
Extensive empirical research no doubt details the many reasons why 
children are guided by adults rather than standing on equal footing. 8 3 

Indeed, the law actively protects the asymmetrical child-adult relationship: 
minors are typically tried in a separate, juvenile court when they commit 
crimes, 84 professionals must report any suspected child abuse, 85 every state 
has procedures in place to authorize the removal of a child from abusive or 
neglectful parents, 86 and a slew of laws regulate the age at which a minor 
may legally consent to sex. 87 

Child pornography harms the child-adult relationship differently than 
the ways in which MacKinnon argues adult pornography harms women.  
First, child pornography always depicts an adult's exploitation of his power 
over a child. Second, the child is incapable of consenting to the activity 
depicted. Third, children eventually leave their minor status.  

Child pornography necessarily portrays an adult's abuse of the 
asymmetric child-adult relationship. One may, without reasonable debate, 
characterize this relationship as an asexual power imbalance, where a child 
depends on the guidance and care of an adult. The imbalance holds in 
virtually every legal, socially acceptable" association between adults and 
children, and frays only in that hazy line when children approach legal 
adulthood. By contrast, it is debatable whether adult pornography signifies 
a concrete power imbalance. Perhaps the woman depicted freely chose to 

83. See, e.g., Bridget K. Hamre & Robert C. Pianta, Early Teacher-Child Relationships 
and the Trajectory of Children's School Outcomes Through Eighth Grade, 72 CHILD DEV.  
625, 626 (2001) (discussing the effect of early childhood teacher-child relationships on later 
behavior and school success); Susan H. Landry et al., The Importance of Parenting During 
Early Childhood for School-Age Development, 24 DEVELOPMENTAL NEUROPSYCHOLOGY 
559, 560 (2003) (discussing the importance of parenting in early childhood).  

84. See Juvenile Law Center, Youth in the Justice System: An Overview, 
http://www.jlc.org/news-room/media-resources/youth-justice-system-overview (last visited 
Feb. 25, 2014) (discussing how states' recognition that children who commit crimes are 
different from adults has influenced the development of a separate juvenile justice system).  

85. See 42 U.S.C.A. 13031 (West 2012) (detailing federal child abuse reporting 
requirements for covered professionals).  

86. See William Vesneski, State Law and the Termination of Parental Rights, 49 FAM.  
CT. REV. 364 (2011) (analyzing state laws authorizing the termination of parental rights and 
finding that while each state has a procedure for terminating parental rights, the criteria for 
doing so are often ambiguous and highly varied from state to state).  

87. See Kate Sutherland, From Jailbird to Jailbait: Age of Consent Laws and the 
Construction of Teenage Sexualities, 9 WM. & MARY J. WOMEN & L. 313, 314 (2003) 
(describing the variance in age of consent laws among the states, which range from age 
twelve to eighteen; sixteen is the most common age of consent).  

88. This paper will-leave aside those associations that, while largely taboo in American 
society, retain legitimacy in some societal subgroups, either by way of religion or cultural 
ethos.
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participate and enjoyed herself, perhaps she was physically coerced, or 
perhaps she was induced to participate by the culture of dominance 
MacKinnon outlines. To assume the latter option in all adult pornography 
is to jeopardize the very notion of consensual sex. If a woman's apparent 
choice to engage in sexual activity on camera is always qualified by her 
subordinated position in a male-dominated world, how can she possess the 
capacity to make free sexual choices when the camera is off? Unlike adult 
pornography, then, child pornography reflects a wholly prohibited sexual 
desire. Whereas much adult pornography depicts conduct familiar to 
consensual partners, child pornography is based, by definition, on an 
asymmetrical power dynamic and a lack of legal consent. Certainly, some 
adult pornography depicts illegal and/or nonconsensual conduct, but all of 
child pornography does so.  

Unlike adult pornography, child pornography is nonconsensual by 
definition. In the adult pornography context, we likely want to preserve the 
notion of consensual sex between autonomous equals, even (and perhaps 
especially) as it is reflected in films and images viewed primarily by men.  
This goal extends beyond pornography and sex-we encourage, and often 
demand, equality between adult men and women in virtually every aspect 
of life. This is a hard fought goal, and one that most would argue remains 
unmet, but the law has increasingly embraced its premise. While 
MacKinnon's paradigm stands against the legal backdrop that adult women 
can (and, until recently, married women presumptively always did8 9) 
consent to sex, statutory rape laws appropriately reflect the child-adult 
relationship. Such laws posit that children under a certain age are never 
capable of consenting to sex, and therefore any sexual intermingling 
between adults and children is an adult's abuse of his or her position of 
power and is harmful to the child.  

Finally, children move out of this inferior legal status without external 
assistance: they grow up. MacKinnon's conception of dominance leaves 
women subordinated unless and until social and legal changes lift them 
out. 90 Children, by contrast, transcend their relative legal and social 
powerlessness merely by continuing to exist, and without need for any 
political or social struggle on their behalf. The goal, then, is to protect 
children as they grow up and out of their incapacity.  

With the goal of protecting children in mind, the next broad issue is 
how to reach that goal. It can hardly be argued that, in a broad sense, the 
state has an interest in regulating- this child-adult dynamic. One rationale 

89. See, e.g., People v. Liberta, 474 N.E.2d 567, 578-79 (N.Y. 1984) (eliminating the 
marital exemption to New York's rape and sodomy laws).  

90. MACKINNON, supra note 64, at 44-45 (arguing that the gender difference approach 
used in law must be changed to one that recognizes gender dominance, otherwise women 
will continue to be denied "equal protection of the laws").
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for state interest revolves around children's vulnerability and the need for a 
third party, the state, to promote their psychological, emotional, and 
physical well-being.9 ' 

This reasoning for state regulation of child-adult relationships does 
not, however, explain why the state should regulate the child-adult 
dynamic in situations where an individual child is absent, meaning her 
well-being is not directly at stake. That is, the rationale for banning sex 
between adults and children does not fully explain why viewing child 
pornography should also be banned. This Article proposes a new rationale: 
prohibiting the unchecked sexualization and commodification of children, 
especially as it pervades broader consumerist culture.  

C. The Child as a Sexual Object 

The child pornography market affects and encourages the 
sexualization of children. First, images of child pornography eroticize 
children's relative defenselessness. Second, the very existence of the 
market validates viewers' desire to seek sexual gratification in child 
pornography. Lastly, participants in the child pornography market actively 
and affirmatively encourage the use of children as a means toward sexual 
satisfaction.  

Child pornography images eroticize powerlessness. Part of what 
makes child pornography unique to other forms of pornography is that it 
showcases a child's relative defenselessness during sex. Children are 
physically smaller and less developed than adults, susceptible to injury 
during sexual activity, and legally incapable of consenting to sex. The fact 
that children are featured in their own genre of pornography signals that 
there is sexual gratification to be had in the display of a child's physical 
and psychological immaturity, that a child's relative powerlessness can be 
erotic and sexy.  

Moreover, the fact that such images exist at all validates and indulges 
the desire to view children as sexual objects. An analogy may serve to 
illustrate this point. Viewing celebrity gossip on the Internet does not 
happen in a vacuum. The viewer not only sees the gossip, but receives 
various messages from the existence of the marketplace: there is someone 
willing to gather and disseminate this information, and there are at least 
some others who share an interest in viewing it. Together, these messages 
validate one's desire to participate in the market. Celebrity gossip becomes 
an available pastime, a hobby into which one may opt. That celebrity 

91. See Orrin G. Hatch, Child Pornography: An Unspeakable Crime Augmented by the 
Court, 18 NOTRE DAME J.L. ETHICS & PuB. PoL'Y 401, 401 (2004) (Senator Hatch advocates 
for stricter child pornography laws because children's special vulnerable status is "worthy of 
special protection.").
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gossip serves no greater purpose beyond personal gratification is okay, 
signals the gossip website. The fact that the viewer wants to view it is 
reason enough to do so.  

A similar signaling regime takes place in child pornography viewing.  
The viewer's desire for child pornography is validated merely by its 
availability, as it reflects the reality that someone is willing to produce and 
distribute these images, and there are at least some others who also desire 
the images. The confluence of viewership, dissemination, and production 
forms a functioning market for child pornography. The market depends on 
the contribution of many actors, including the consumer (that is, the 
viewer). Thus, the viewer is not just a viewer, but also a participant that 
helps facilitate access to a commodity he desires. Consequently, the very 
presence of the child pornography market legitimizes the viewer's desire 
for its product, the sexualized child. It matters relatively little in this 
process whether the commodity is legal, for the legitimacy sought is that 
provided by the market-by an almost breathless "it's okay" uttered by the 
product itself as an extension of its makers and distributors. Indeed, the 
child pornography industry thrives despite extensive legal proscription.  

Finally, those who participate in the child pornography market by 
obtaining and viewing these images actively promote the sexualization of 
children. For example, getting child pornography over the Internet is not 
merely passively receiving contraband. It is an affirmative tearing down of 
the asexual child-adult relationship for the purpose of sexual satisfaction.  
Indeed, it would be difficult to argue that one receives child pornography in 
the same way he or she receives, say, a parking ticket. In the case of a 
parking ticket, the receiver never affirmatively asks for the ticket even if he 
knows he disobeyed a parking ordinance; he arrives at his car to find one 
on the windshield. A child pornography receiver takes direct and 
affirmative action: he enters search terms on a website, he clicks 
"download," he opens a file. He does not merely arrive at his computer to 
find illegal images blanketing the screen. Rather, "receiving" child 
pornography is an overt attempt to undo the barrier that society and the law 
have constructed between children and sex for one's sexual gratification.  

D. Commodifying the Child 

The trading of child pornography turns children into commodities, and 
it is emblematic of other, less obviously harmful forms of child 
commodification-in society. By extension, the commodification of children 
gestures broadly toward a boundlessness of consumer gratification.
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Participants in the child pornography market commodify children.  
Child pornography viewers trade images and videos as collectibles. 92 In 
doing so, viewers commodify the sexual child, making it a voiceless, 
absent object to be exchanged. Similarly, those who produce or distribute 
child pornography commodify children by reducing a child's sexual abuse 
to a product-an image or video-to be consumed by viewers. In some 
cases, this happens on a small scale, as where a father films himself 
molesting his child and disseminates the video. In other cases, child 
pornography exchanges span years and continents, and each viewer, 
distributor, and producer is merely a cog in a vast enterprise. 93 Regardless 
of the scale, these actors are trading the child as a sexual object. This turns 
children into commodities, exchangeable in return for monetary payment, 
gratitude, images bartered in exchange, or voyeuristic gratification.  

MacKinnon's image of dominance is analogous to male viewership of 
child pornography because it subtly signals that children may be sexualized 
and commodified throughout society for adults' gain, as, for example, in 
the media and in clothes marketing. MacKinnon theorized a gender 
hierarchy, one in which men construct themselves as dominant by 
subjugating women. 94 By MacKinnon's logic, adult pornography portrays 
women as sexually subservient to men, which in turn essentializes women 
as a lesser class. 95 The net effect is to equate women with sex objects for 
men's desire with subjugation by male dominance. In child pornography, 
this essential structure stands: the man is passively taking in images but 
also actively seeking and enjoying the depiction of children as sexually 
subordinated. As in the adult context, viewing child pornography depicting 
the subordination of children to male desire can translate to a socially
reinforced assertion of male power.  

However, the analogy to dominance feminism diverges here. The 
trouble with extending male dominance to society via child pornography 
viewership is not that men are then more powerful than children. Indeed, 
men (and women) should maintain a position of power over children. The 

92. See, e.g., Michael A. Kaplan, Mandatory Restitution: Ensuring That Possessors of 
Child Pornography Pay for Their Crimes, 61 SYRACUSE L. REV. 531, 534-36 (2011) 
(describing the "Vicky series," a heavily-downloaded collection of images depicting the 
sexual abuse of ten-year-old "Vicky" by her father).  

93. See, e.g., Jenifer B. McKim, Led by an Innocent Into a Web of Evil, BOSTON GLOBE, 
July 29, 2012, available at http://www.boston.com/business/articles/2012/07/29/ledby_an_ 
innocent_into_a_webof.evil/ (discussing a pornographic image of a toddler with a stuffed 
bunny that led Immigration and Customs Enforcement officials to a global child 
pornography enterprise victimizing 140 toddlers and infants).  

94. MACKINNON, supra note 64, at 40 (noting gender is "a question of power, 
specifically of male supremacy and female subordination").  

95. Id. at 148 (discussing that pornography is "an institution of gender inequality" and 
"women are [in pornography] to be violated and possessed, men to violate and possess 
them").
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trouble is that the extension of male dominance retains its sexual quality 
once it reaches society. This is not to say that men who view child 
pornography are spreading this proclivity to friends in the hopes of 
destigmatizing it. No, the process is more subtle.  

The existence of the child pornography market leads consumers to see 
children as commodities in other markets, like television and retail. Laws 
abound proscribing child pornography consumption, and stigma surrounds 
the fetishization of prepubescent and pubescent sex, but there are less 
obviously harmful iterations of the commodified sexual child in society. As 
society permits a market for child pornography, however quietly and with 
however much doublespeak, it implicitly condones a creeping in of other 
types of child sexualization. While child pornography incites a near 
universal disgust factor shared even by some who partake in the 
exploitation, 96 the notion that children can be sexualized and commodified 
in the pornography market-that some members of society want this
signals that there is a waiting, willing market for the consumption of the 
sexual child. For evidence, one might note the pouty red lips of 
prepubescent pageant girls that have recently found sanctuary on television, 
minors dressed in skimpy outfits and coated in makeup for television 
shows, stores selling provocative underwear and clothing in children's 
sizes, and more. These examples illustrate that it is not simply child 
pornography viewers that consume the child as a sexual commodity-it is a 
huge segment of the population, including many who watch highly rated 
television shows and patronize popular clothing stores. The presence of the 
child pornography market connotes a wider market for the child as a 
commodity. There is a place for the sexualized child in the marketplace.  

The idea that the sexual child can be commodified throughout society 
hints that there is no true limit to what may be commodified. A market can 
be created for whatever consumers want-however self-interested and 
harmful to others. The freedom to exchange commodities without extensive 
regulation is no doubt valuable. Still, it is worth wondering whether that 
freedom should really have no boundaries, whether society and the law 
should permit any desire to be gratified on the market. If not, then it is time 
for consumers to question their participation in markets that seem desirable 
and profitable, but may damage others. The commodification of the sexual 
child is an excellent place to start.  

The child pornography market promotes the sexualization and 
commodification of children, and provides a concretely harmful example of 

96. See Dan Levine, Suicides Follow Child Pornography Prosecutions, THE RECORDER 
(June 9, 2008), http://www.law.com/jsp/article.jsp?id=1202421905395&Suicides_Follow_ 
Child_Pornography_Prosecutions (discussing how child pornography defendants may pose 
a high pretrial suicide risk because they are publicly shamed for their crime and face high 
minimum prison sentences).
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the commodification of children in society. More broadly, the child 
pornography market hints at the danger of unrestrained consumer culture, 
where the market feeds even the most injurious and self-seeking desires.  
Child pornography is about sexualizing the definitionally asexual, about 
reinforcing a boundlessness of want, in disregard of others' needs.  

III. Practical Steps Toward Stemming the Market 

When may the state claim that your sexual fantasy has encroached on 
public terrain? How should the state respond? The answer is decidedly not 
to simply give up, but neither is it to force weak reasons, inconsistent 
enforcement, and harsh punishments. This Article offers a framework by 
which to reexamine the harms of child pornography and, by extension, 
what should be done about those harms. Child pornography is not cabined 
to the viewer, abuser, and victim. It jeopardizes the asexual child-adult 
imbalance so integral to children's progression into adulthood and to the 
power dynamics inherent in that progression. The message it sends about 
the boundlessness of consumerism and the sexual commodification of 
children eats into society at large. There remains, then, the question of what 
should be done. An ideal approach would eliminate the child pornography 
market and all attendant child sexual abuse, but no solution can ensure 
perfection. Federal law already criminalizes possession, receipt, and 
distribution of child pornography, 97 so the first possible solution is to 
modify current law.  

The first step is to eliminate the disparity between possession and 
receipt, and either mandate a single minimum sentence for both crimes, or 
merge possession into receipt with a five-year mandatory minimum. As 
discussed above, imposing a mandatory minimum for receipt but not 
possession sends a mixed signal about the gravity of child pornography 
viewership. 98 Congress has decided on a five-year mandatory minimum 
sentencing floor for receipt, but this floor slopes awkwardly alongside the 
lack of minimum for possession. A mandatory minimum sentence for all 
child pornography viewership acknowledges that any participation in the 
child pornography market contributes to the sexualization and 
commodification of children. Importantly, this harm cannot be measured on 
a case-by-case basis-a judge cannot know how this defendant added to the 
phenomenon of the commodified sexual child. It is therefore important for 
the legislature to recognize this harm as a feature common to all child 
pornography crimes. This author suggests that the legislature accomplish 

97. 18 U.S.C. 2252 (2012). Federal law also criminalizes production of child 
pornography, but it is not a particularly contentious issue and therefore is beyond the scope 
of this article.  

98. Supra notes 30-31 and accompanying text.
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this by establishing a mandatory minimum sentence for all child 
pornography viewership, with the possibility of additional time for case
specific facts.  

The second suggested modification in the criminal justice regime is to 
enhance investigative and prosecutorial focus on those offenders flooding 
the child pornography market, the distributors and producers, because 
viewers are less likely to find validation in the market if that market can be 
interrupted in its initial stages. By extension, the shrinking child 
pornography market will signal that commodifying children is an 
unacceptable misuse of market freedoms. Some producers and distributors 
are abusers without a commercial stake in the market 99 -for example, an 
uncle filming his sexual abuse of his nephew and uploading the footage to a 
peer-to-peer network where he does not charge a fee for downloads. In 
other cases, a commercial enterprise is responsible for finding child victims 
and producing child pornography, and perhaps still another enterprise is 
responsible for packaging and distributing the pornography. In such cases, 
the actors are not only contributing directly to the abuse of children and to 
the broader commodification of the child, but they are also profiting 
financially from this endeavor. These actors operate on a grander scale than 
the uncle, and their behavior warrants a similarly grand effort to investigate 
and prosecute them. Catching these actors at the abuse stage not only 
spares the victim further abuse, it prevents countless consumers from 
finding sexual gratification in the trading of that child's victimhood.  

Current investigative techniques may make it easier to catch the many 
men who downloaded the footage than the man or men who abused the 
child in the first place. 00 The federal government should consider devoting 
considerable effort to creating techniques that halt child pornography at the 
production and distribution stages, even if this means it must loosen its grip 
on cases involving receivers and possessors.  

Third, legislators should reevaluate the federal restitution system for 
child pornography victims to decide whether and how to calculate 
restitution awards. As Lollar points out, providing monetary redress in 
these cases may work to commodify, even reward, victims of sexual 
exploitation.1 0 1 The framework in this paper takes Lollar's argument one 
step further: child pornography constructs the child as a sexual commodity, 
and the law should dismantle that construct by punishing participants in the 

99. See Lollar, supra note 39, at 392 (arguing that intrafamily sex abuse, a common 
situation in which child pornography occurs, happens without regard to the market).  

100. This statement is based on the author's own observations while interning for 
Assistant U.S. Attorney Stacy Belf, who specializes in child pornography prosecutions in 
Boston, MA. Thank you to Ms. Belf for sharing her extensive knowledge on this topic 
during that internship.  

101. See Lollar, supra note 39, at 378-80.
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market and by refusing to set a price on their victimization. By affording 
child pornography victims restitution without clearly outlining the harms 
such awards are meant to address, the law uproots its own role and adds 
legitimacy to the notion that a child's sexual exploitation can be financially 
quantified. One counterargument to this point is that restitution in child 
pornography cases is meant not to compensate the victim for his sexual 
acts, but to provide him with the resources to obtain counseling, pay for 
living expenses if his distress prevents him from working, and other uses.  
But there can be little doubt that this restitution regime as it currently exists 
pays homage to the sexual quality of the victim-otherwise the law should 
provide restitution in all criminal cases where a victim is distressed after 
the crime, like bank robberies. Perhaps one could argue that, in child 
pornography, the victim is more distressed and for a longer period, but 
even this assertion rests on an acknowledgment that the victimhood is 
sexual, and therefore somehow more deserving of money than non-sexual 
forms of victimhood. The restitution system requires more nuanced 
restrictions and justifications to avoid contributing to the image of the 
commodified child.  

Additionally, states should enact mandatory minimum sentences for 
all child pornography offenses, including viewership, in recognition of the 
fact that these offenses contribute to the sexualization and commodification 
of children. Hessick, Lollar, and Hamilton are right to suggest a heavier 
emphasis on child sexual abuse,' 02 because substantially reducing child 
abuse is likely to stymie the child pornography market, which will in turn 
reduce the prevalence of the child as a sexual commodity on the market.  
Arguably, states should enact a lower mandatory minimum than federal law 
because trading child pornography intrastate (rather than interstate, as in 
federal prosecutions) may have a smaller net effect on the child 
pornography market. It is still important to have some sentencing floor,103 

above which a judge may take into account those individual factors that, 
while they have no bearing on the social harm caused by the crime, may 
bear some relation to the total amount of punishment warranted in a 
particular case.  

A final possible modification to criminal law is that state laws should 
increase penalties for child sexual abuse to signal that sexualizing children 
is always serious, always forbidden. As mentioned above, some state laws 

102. See discussion supra Part I.  
103. See Matthew Axelrod, Testimony on Behalf of the U.S. Department of Justice 

Before the U.S. Sentencing Commission, February 16, 2012, 24 FED. SENT'G. REP. 348, 349 
(2012), available at http://www.jstor.org/stable/pdfplus/10.1525/fsr.2012.24.5.348.pdf 
(noting that for many crimes, especially child pornography, whether or not a defendant's 
sentence stays within the advisory guidelines depends heavily on the judge, district, or 
circuit deciding the sentence).
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criminalizing child sexual abuse with no pornographic component are 
egregiously lenient.104 While a detailed discussion of such laws is outside 
the scope of this paper, such light penalties delegitimize federal attempts to 
condemn both child sexual abuse and the commodification of the sexual 
child through child pornography laws. Participants in the culture of 
boundless consumerism see a law like the one in Idaho'0 5 and may think 
that the federal government is overreacting to child sexual exploitation if in 
certain states a man can molest his son and still avoid prison.  

Apart from reforms in criminal law, another possible component of 
the solution is to incentivize Internet actors to halt the child pornography 
market. Decentralized peer-to-peer file sharing networks offer a means for 
people to share information and files directly, including child pornography, 
without oversight by the government or some sort of site patrol. Some 
scholars have toyed with the notion of regulating such networks to prevent 
the exchange of illegal content,10 6 but many others are wary of treading on 
the freedom to share information.107 Even if direct regulation of peer-to
peer file sharing is too intrusive, the dialogue on this topic should continue, 
as it may lead to more creative solutions aimed at stymieing the exchange 
of child pornography while preserving access to everything else, perhaps 
by incentivizing hackers to take digital action without involving the 
government.  

Another possible reform effort is for the psychological and medical 
communities to explore ways to prevent recidivism among child 
pornography offenders. This Article advocates a broad view of the impact 
of child pornography on society, rather than a targeted analysis of the 
motives of each individual offender. However, in service of the framework 
offered here, it is worth examining how to address repeat child 
pornography offenders, whose impact on the market cannot be stemmed by 
the criminal justice system alone. Such an examination may require 
research into the "science of perversion,"' 0 8 and particularly into the 

question of whether certain offenders are drawn to child pornography not 

104. Utah Code Ann. 76-5-404.1(3), 76-3-203(2) (West 2007); Idaho Code Ann.  
18-1506 (West 2012); see also supra text accompanying notes 21-23.  

105. See Idaho Code Ann. 18-1506 (stating that sexual contact with a minor and 
production of child pornography carry only a maximum sentence in Idaho, meaning these 

crimes could potentially go unpunished as a result).  
106. See, e.g., Michael J. Henzey, Going on the Offensive: A Comprehensive Overview 

of Internet Child Pornography Distribution and Aggressive Legal Action, 11 APPALACHIAN 
J.L. 1, 62 (2011) ("Federal law should be amended to require Internet Service Providers to 
take a greater role in policing the Internet for child pornography.").  

107. Lawrence Lessig has written extensively on the topic of legal and political intrusion 
into the free exchange of ideas on the Internet. See generally LAWRENCE LESSIG, FREE 
CULTURE: THE NATURE AND FUTURE OF CREATIVITY (2004).  

108. See Aviv, supra note 32 (noting that diagnostic criteria for potential sexual 
disorders are insufficiently studied).
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for sexual gratification, but because of a diagnosable mental illness 
requiring professional attention.  

Beyond these steps, this Article proposes that feminists pay more 
attention to the question of child pornography. The dominance/ 
subordination paradigm is one with which the feminist world is intimately 
familiar, whether or not they critique it as it relates to the status of women.  
This paradigm illuminates how child pornography works to sexualize. a 
child's powerlessness and commodify her victimhood. The expansive and 
multifaceted feminist eyeglass is well focused to the question of upending 
such deep-seated subjugation. This may be the perfect opportunity to turn 
feminist attention, advocacy, and ideas to a very vulnerable population; a 
population whose very status (unlike that of women) confirms that they can 
never consent to sex.  

The call to action, then, is this: do not view seemingly innocuous child 
sexualization as a mere byproduct of the reality TV age. Rather, wonder 
whether it is evidence of the slow and systematic sexual commodification 
of children. Query whether child pornography in the digital age has 
spawned a new dominance, the dominance of adults over commodified 
children. Question whether this phenomenon is evidenced only by men 
looking at child pornography, or whether it emerges as well in runway 
models of prepubescent leanness, adult women in pornography wearing 
pigtails and schoolgirl outfits, cable shows in which teen girls wear barely
there dresses, and toddlers dressed for pageantry in heavy makeup and 
bikinis. Give the consumed child, the sexualized child, a voice in the 
academic milieu.  

CONCLUSION 

The market for child pornography eroticizes powerlessness and 
reaffirms male dominance. As this market festers unchecked, it signals to 
society that consumerism is boundless. Moreover, it places children onto a 
scaffold of sexual commodification, and this scaffold finds itself on 
mainstream cultural venues like television. The law must bolster its efforts 
to stem the child pornography market not only for the victims depicted, but 
also for a society-that depends on the asexual child-adult relationship.  
Citizens must refuse to stand by as consumer culture glorifies dominance at 
the expense of vulnerable, nonconsenting children.
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