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The Fourteenth Amendment's Equal Protection Clause, which is 
supposed to remedy racial discrimination, ironically entrenches it. This 
paradox is a result of the Intent Doctrine, which requires claimants to prove 
that a specific actor intended to cause a racist outcome. The Supreme Court 
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had the option of choosing among various methodological approaches that 
would govern the Equal Protection Clause's interpretation but settled on 
one that attenuates its palliative potentialities.  

This argument is best demonstrated by investigating jury 
discrimination cases from 1880 to 1968. In these cases, the Supreme Court 
traced the contours of the Equal Protection Clause. When it was drawn to 
require that black criminal defendants prove the state intended to keep 
juries all-white, racial subordination was secured. But, when the Court's 
jurisprudence reflected the inherent difficulty in establishing the subjective 
intent of an actor predisposed to practice but deny bias, the Court sketched 
out an Equal Protection Clause beneficial to racial minorities. The 
problem, however, is that contemporary jurisprudence strongly embraces 
the Intent Doctrine. Indeed, the Supreme Court has failed to learn from 
prior mistakes. This article unearths the Intent Doctrine's troubling origins 
so that it can be uprooted and a superior standard can be planted in its stead.  

Introduction 

The Intent Doctrine,' which holds that in order to prove a 
Fourteenth Amendment Equal Protection Clause violation, one must 
establish that the state possessed a discriminatory motive,2 was erected on 
the graves of blacks executed after all-white juries convicted them. If the 
Supreme Court had found segregation unconstitutional in Plessy v.  
Ferguson,3 then civil rights lawyers during the first half of the twentieth 
century would likely have strategically planned to overturn Smith v.  
Mississippi,4 the case that firmly instituted the Intent Doctrine. With 
segregation now unconstitutional, the largest legal barrier to racial equality 
is courts forcing minorities to prove the frequently unprovable-that an 
actor intended to cause a racist result.  

This article chronicles the pre-Washington v. Davis5 Intent 

1. This article is part of a book I am writing. See BRANDO SIMEO STARKEY, THE INTENT 
DOCTRINE (unpublished manuscript) (on file with the author). One of the central arguments is that 
requiring minorities to prove purposeful discrimination fetters racial justice. This is true because the 
required proof to evidence discrimination is typically unavailable and easily hidden. Even when 
America's racial climate was more outwardly hostile, the intent burden was frequently insurmountable.  

Only when actors admitted to wrongdoing was the Equal Protection Clause a consistent palliative to 
racism. The Intent Doctrine is especially ill-suited to contemporary society because discriminatory 
motives are readily obscured and racism is often a product of unconscious bias. In short, THE INTENT 
DOCTRINE seeks to bring the Equal Protection Clause of the Fourteenth Amendment into the twenty
first century. Relatedly, see Brando Simeo Starkey, Inconsistent Originalism and the Need for Equal 

Protection Re-Invigoration, GEO. J.L. MOD. CRIT. RACE PERSP. (forthcoming 2011) (on file with 
author) (arguing that the Equal Protection Clause needs to reflect both unconscious bias and easily 

hidden discriminatory motives).  
2. STARKEY, supra note 1.  
3. 163 U.S. 537 (1896) (declaring "separate but equal" constitutional), overruled by Brown v.  

Board of Education, 347 U.S. 483 (1955).  
4. 162 U.S. 592 (1896).  
5. 426 U.S. 229 (1976). For perhaps the most influential criticism of Davis, see Charles R.
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Jury Discrimination and the Intent Doctrine

Doctrine cases from 1880 to 19686 concerning discrimination in the 
composing of juries.7 The vast majority of these cases share a similar fact 
pattern. First, a black male allegedly committed a crime-rape or 
murder-typically with a white victim. A southern state, in response, 
sought the harshest sentence possible, usually the death penalty. The state 
then excluded blacks from grand and petit juries. Next, the black criminal 
defendant attempted to either set aside the indictment or conviction or 
remove the case to federal court, and sometimes both, contending that the 
state purposefully excluded blacks from juries in violation of the Equal 
Protection Clause, which reads that "[n]o State shall. . . deny to any person 
within its jurisdiction the equal protection of the laws."8 Once the case 
reached the Supreme Court, it was up to those nine jurists to determine 
when a black criminal defendant was denied his rights. More specifically, 
the Court had to determine what evidence sufficiently supported an equal 
protection violation.  

In this article, I argue that requiring minorities to prove purposeful 
discrimination stunts racial justice, and that, conversely, racial justice is 
furthered when the Court's jurisprudence reflects the obvious difficulty in 
proving the intent of state actors. The veracity of this position is clearly 
observable in pre-1970s jury discrimination cases. Indeed, forcing black 
criminal defendants to prove that members of their race were intentionally 
excluded from juries is an unreasonable burden because the required proof 

Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L.  

REV. 317, 323 (1987) ("[R]equiring proof of conscious or intentional motivation as a prerequisite to 
constitutional recognition ... ignores much of what we understand about how the human mind works."); 
see also Eva Paterson, Kimberly Thomas Rapp, & Sara Jackson, The Id, the Ego, and Equal Protection 
in the 21st Century: Building upon Charles Lawrence's Vision to Mount a Contemporary Challenge to 
the Intent Doctrine, 40 CONN. L. REV. 1175 (2008) (arguing that implicit biases negatively affect the 
lives of racial minorities).  

6. My next article will touch on equal protection jurisprudence in the 1970s. See Brando Simeo 
Starkey, Equal Protection in the 1970s: Palmer, Davis and the Entrenching of the Intent Doctrine 
(forthcoming 2011) (on file with other).  

7. I also include Yick Wo v. Hopkins, 118 U.S. 356 (1886), a case that has nothing to do with 
discrimination in jury selection but is important to chronicling the development of the Equal Protection 
Clause and the Intent Doctrine.  

There have been many articles touching on this discrimination in jury selection; as far as I can tell, 
none study this line of cases to make the argument that this Article does. For various pieces of 

scholarship concerning discrimination in jury selection, see Jeffrey S. Brand, The Supreme Court, Equal 
Protection and Jury Selection: Denying That Race Still Matters, 1994 WIs. L. REV. 511, 511 (1994) 

(arguing "that the Court's focus has been on preventing discriminatory exclusion of minorities from the 
jury box rather than on guaranteeing their non-discriminatory inclusion"); John R. Gillespie, The 
Constitution and the All-White Jury, 39 KY. L.J. 65, 77 (1950) (arguing that after 1935 the Supreme 
Court has been "extremely zealous in protecting the right of a Negro defendant to be indicted and tried 

by a jury from which members of his race are not systematically excluded solely because of their race"); 
Martha Stone, Grand Jury Discrimination Challenges: Defeat by Default, 3 W. NEW ENG. L. REV. 665, 

685 (1981) (arguing that "grand jury discrimination challenges are not overwhelmingly difficult to 
mount"); William M. Wiecek, Synoptic of United States Supreme Court Decisions Affecting the Rights 

of African-Americans, 1873-1940, 4 BARRY L. REV. 21 (2003) (cataloguing Supreme Court cases 
affecting black Americans including jury discrimination cases).  

8. U.S. CONST. amend. XIV 1.

2010] 3



AM. J. CRIM. L.

to evidence purposeful discrimination typically is unavailable and easily 
hidden. Even when America's racial climate was more outwardly hostile, 
the intent burden was still insurmountable. Under this interpretation, the 
Equal Protection Clause is therefore a consistent palliative to racism only in 
cases when discriminators admitted to their wrongdoing. In short, I aver 
that the Intent Doctrine has been utterly abysmal in securing racial equality 
under the law.  

This paper, furthermore, refutes the misconception that the Intent 
Doctrine started with Washington v. Davis. Scholarship broaching the 
Intent Doctrine has been plentiful in recent years. Yet, proper attention has 
not been paid to the cases that are principally responsible for this much
maligned standard. Indeed, the Intent Doctrine did not suddenly sprout in 
1976. Rather the seed was deposited shortly after Reconstruction and 
finally blossomed in the early twentieth century. By studying these cases, 
the tales of those most victimized by this jurisprudence-those sentenced to 
death without being given a fair trial-are given the attention they 
deserve. Indeed, when scholars discuss cases that expose the flaws of the 
Intent Doctrine, the jury selection discrimination cases are ignored. In fact, 
many, perhaps most, of the cases discussed in this article have never been 
cited to in a law review article. And for those that have been cited, the 
stories of the black criminal defendants are practically ignored. In order to 
recount their stories, I rely principally upon newspaper articles dating back 
to the late 1800s and early 1900s. This article excavates these buried cases 
and uses them to correct the historical misunderstanding of this important 
civil rights issue.  

Part I traces jury discrimination cases from 1880 until 1896.  
During these years, I contend that it was unclear how robustly the Court 
would interpret the Equal Protection Clause. Because some cases were 
decided in their favor, there was reason for minority optimism. Part II 
focuses on the second batch of jury discrimination cases, from 1896 to 
1935. This period saw the Court unwaveringly adhere to the Intent 
Doctrine, permitting southern states to dispense Jim Crow justice. The 
Court required that black criminal defendants prove that jury 
commissioners purposefully excluded blacks from juries. Absent a 
confession, however, it was impossible to prove what result a particular 
actor sought to achieve. Part III analyzes the ensuing jury discrimination 
cases until 1968. Though the jurisprudence of this era was still imperfect, 
this period saw marked improvement at the Supreme Court level.  
Specifically, the Court curtailed its fidelity to the Intent Doctrine and even 
sometimes followed a standard more closely resembling disparate impact.  
The problem, however, is that current equal protection jurisprudence tracks 
more closely to the jurisprudence discussed in Part II. This article unearths 
the Intent Doctrine's troubling roots so that a superior approach can be 
sowed in its stead.

4 [Vol. 38:1
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I. Ambivalent Origins 

On March 1, 1880, the Supreme Court handed down three decisions 
concerning the exclusion of blacks from juries.9 Those three, in addition to 
three others decided by May 1886,10 provide insight into the interpretation 
of the Fourteenth Amendment two decades following its ratification. More 
importantly, these cases offer a glimpse at the fledgling status of the Intent 
Doctrine. Taken in totality, these cases do not offer a full view of the 
eventual contours of equal protection jurisprudence. A few points, 
nonetheless, are discernible. First, the state could not by law discriminate 
against blacks. 11  This was considered a clear affront to the Equal 
Protection Clause. 2 Thus, facially discriminatory constitutional or 
statutory language was unconstitutional. 13 Second, state actors were 
prevented from carrying out their duties in a racially discriminatory 
fashion. 14 Those composing juries, therefore, denied black criminal 
defendants equal protection when purposefully excluding blacks. Third, the 
jurisprudence that afforded minorities the fullest guarantee of equality 
found constitutional violations in the absence of proof of discriminatory 
intent.15 

A. Test Driving the Equal Protection Clause-The First Cases 

Taylor Strauder married Annie Strauder in June 1871.16 Theirs was 
a troubled marriage; he continuously suspected her of cheating. 17 Within a 
month of their nuptials he was arrested for threatening her life.18 The night 
before her murder, in April 1872, he had been out drinking with friends 
who teased him, joking "he had better go home, that may be somebody was 
in bed with his wife." 19 When he returned home, he saw, or at least he 
thought he had, "a white man going out of the back door."2 0 Arguing 

9. Strauder v. West Virginia, 100 U.S. 303 (1880); Virginia v. Rives, 100 U.S. 313 (1880); Ex 
Parte Virginia, 100 U.S. 339 (1880).  

10. Neal v. Delaware, 103 U.S. .370 (1881); Bush v. Kentucky, 107 U.S. 110 (1883); Yick Wo, 
118 U.S. 356.  

11. See Strauder, 100 U.S. at 305-06; Rives, 100 U.S. at 317; Ex Parte Virginia, 100 U.S. at 344; 
Neal, 103 U.S. at 391; Bush, 107 U.S. at 118; Yick Wo, 118 U.S. at 368-69.  

12. See, e.g., Strauder, 100 U.S. at 305-06; Rives, 100 U.S. at 317; Ex Parte Virginia, 100 U.S. at 
344; Neal, 103 U.S. at 391; Bush, 107 U.S. at 118.  

13. See Strauder, 100 U.S. at 305-06; Rives, 100 U.S. at 317; Ex Parte Virginia, 100 U.S. at 344; 
Neal, 103 U.S. at 391; Bush, 107 U.S. at 118; Yick Wo, 118 U.S. at 368-69.  

14. See Rives, 100 U.S. at 318; Ex Parte Virginia, 100 U.S. at 347; Neal, 103 U.S. at 397; Bush, 
107 U.S. at 119; Yick Wo, 118 U.S. at 369-70.  

15. See, e.g., Strauder, 100 U.S. 303; Neal, 103 U.S. 370.  
16. State v. Strauder, 11 W. Va. 745, 793 (W. Va. 1877).  
17. Id. at 793-94.  
18. Id.  
19. Id. at 795.  
20. Id. at 796.
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ensued, though it temporarily abated. 21 The next morning, however, his 
rage reignited, and he killed her with two hatchet blows to her head.2 2 He 
confessed later and his guilt was never in question. 23 

In March 1873, five years after the Fourteenth Amendment's 
ratification, West Virginia enacted a statute limiting jury service to white 
males of at least twenty-one years of age. 24 In May 1873, Strauder was 
convicted of murdering his wife but, on a technicality, his conviction was 
overturned. 25  He was subsequently retried. 2 6  Strauder, citing jury 
discrimination, sought to have his case removed to federal court, but the 
West Virginia state courts denied his motions. 27 After he was re-convicted, 
Strauder appealed his case to the Supreme Court.28 

The Supreme Court assessed the constitutionality of the West 
Virginia statute in Strauder v. West Virginia.29 The question before the 
Court was whether the statute denied Strauder equal protection. 30 Justice 
Strong, writing for the majority, found that the Fourteenth Amendment was 
designed to protect the life and liberty of the colored race; that it was to 
"secur[e] to a race recently emancipated . . . all the civil rights that the 
superior race enjoy."31 It was predictable, he contended, that whites' 
animosity towards blacks would be re-directed away from slavery and 
towards laws fashioned "to perpetuate the distinctions that had before 
existed." 32 The Court, however, intimated that the Equal Protection Clause 
did not require that a jury have a particular racial composition. 33 Racial 
imbalances were a tolerated, if not an intentional product of the state's 
design.34 The Court also concluded that the Equal Protection Clause must 
not prevent a state from setting qualifications for jurors.35 "It may confine 
the selection [of jurors] to males, to freeholders, to citizens, to persons 

21. See id.  

22. Id.  
23. See id.  
24. State v. Strauder, 100 U.S. 303, 305 (1880).  

25. State v. Strauder, 8 W. Va. 686 (W. Va. 1874).  
26. Strauder, 11 W. Va. 745.  
27. Id.  
28. See Strauder, 100 U.S. 303.  
29. Id at 305.  
30. Id.  

31. Id. at 306.  
32. Id.  
33. See id. at 305. The Court noted: 

It is to be observed that the ... question[] is not whether a colored man ... has a 
right to a grand or a petit jury composed in whole or in part of persons of his own 
race or color, but it is whether, in the composition or selection of jurors by whom 
he is to be indicted or tried, all persons of his race or color may be excluded by 
law, solely because of their race or color, so that by no possibility can any colored 
man sit upon the jury.  

34. See id.  
35. Id. at 310.
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within certain ages, or to persons having educational qualifications." 36 The 
Court reasoned that such regulations were reasonable and permissible under 
the Fourteenth Amendment, which was concerned with racial 
discrimination. 37 

The Court, however, ultimately found an equal protection violation 
in the state's statutory exclusion of blacks from jury service.3 8 The right 
existed with the criminal defendant, not the prospective juror.39 That is, 
Justice Strong concluded that a criminal defendant had a right to a jury 
from which his race was not purposefully excluded. 40 

Strauder must have been a beautiful spectacle to blacks two 
decades after slavery. That the first case to reach the high Court in which a 
black person claimed he was denied a right granted by the Fourteenth 
Amendment was decided in his favor was miraculous. 41 Blacks were 
victorious in few previous Supreme Court cases. 42 The auspicious start, 
however, later proved to be nothing but a tease. Strauder featured an 
obvious denial of liberty-a statute denying black criminal defendants a 
jury from which their race could ever serve.4 3 When the Court later refused 
to strike down discriminatory practices under the Fourteenth Amendment, it 
became apparent that Strauder's beauty was, upon closer examination, 
greatly exaggerated.  

The Supreme Court decided Virginia v. Rives4 4 second. In Rives, 
two black teenage brothers, Burwell and Lee Reynolds, were indicted in 

36. Id.  
37. Id.  
38. Id. Taylor Strauder, after subsequent legal proceedings and nine years in prison, was 

eventually freed. See Stephen Cresswell, The Case of Taylor Strauder, 44 W. VA. HIST 193, 209-10 
(1983) (chronicling the life of Taylor Strauder during the years his case was ongoing). After the 
Supreme Court permitted federal jurisdiction over his case, the state no longer could retry Taylor. Id. at 
210. And because the federal government decided not to prosecute Strauder, on May 3, 1881, Taylor 

was freed. Id. at 209, 211.  

39. See Strauder, 100 U.S. at 310 ("[D]iscriminating in the selection of jurors ... amounts to a 
denial of the equal protection of the laws to a colored man when he is put upon trial for an alleged 

offence against the State .....  
40. See id.  
41. The first case involving the War Amendments was the Slaughter-House Cases, 83 U.S. 36 

(1873). In this case, white butchers argued that a law requiring that all butchers conduct their business 
in one slaughterhouse violated the Thirteenth and Fourteenth Amendments. Id. at 57-58. Strauder, 

though, was the first case involving a black person suing under one of the War Amendments.  
42. Probably the most famous of all pre-Strauder black victories at the Supreme Court is United 

States v. Libellants and Claimants of the Schooner Amistad, 40 U.S. 518 (1841). In this case, the 
Supreme Court freed blacks kidnapped from Africa. Id. at 596-597. For deeper discussions of Amistad 

see, for example, MARY CABLE, BLACK ODYSSEY: THE CASE OF THE SLAVE SHIP 'AMISTAD' (1977) 
(retelling the Amistad tale); HOWARD JONES, MUTINY ON AMISTAD: THE SAGA OF A SLAVE REVOLT 
AND ITS IMPACT ON AMERICAN ABOLITION, LAW AND DIPLOMACY (1988) (same); IYUNOLU FOLAYAN 

OSAGIE, THE AMISTAD REVOLT: MEMORY, SLAVERY, AND THE POLITICS OF IDENTITY IN THE UNITED 
STATES AND SIERRA LEONE (2003) (showing the effects of the Amistad revolt in both American and 
Africa); WILLIAM A. OWENS, BLACK MUTINY: THE REVOLT ON THE SCHOONER AMISTAD (1997) 
(retelling the Amistad tale).  

43. Strauder, 100 U.S. at 305.  

44. Virginia v. Rives, 100 U.S. 313 (1880).
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1878 by an all-white grand jury for murdering A. C. Shelton, a white 
man.45 While the three were involved in a physical altercation, Burwell 
shot Shelton. 46 Although the brothers claimed self-defense, the state tried 
them anyway. 47 After their indictments, the brothers wanted at least one
third of the petit jury to be black.48 The circuit court of the state denied 
their request, concluding that it had no authority to modify the venire as it 
had been regularly drawn from the jury box according to law.49 The 
brothers then petitioned to have their cases transferred to federal court, 
arguing that because they were black and the victim was white, they would 
never "obtain an impartial trial before a jury exclusively composed of the 
white race." 50 They noted, moreover, that blacks in the county where the 
trial was held never served on juries "in any case, civil or criminal, in which 
their race had been in any way interested." 5 1 However, unlike in West 
Virginia, Virginia had no law expressly forbidding black jurors.5 2 The 
court refused their petition and the defendants were tried and convicted.

5 3 

The judgments were set aside, and they were re-tried separately. 5 4 One 
defendant's case ended in a hung jury and the other in re-conviction. 5 5 

After the convictions, the Reynolds brothers successfully removed 
their case to federal court pursuant to Section 641 of the Revised Statutes, 5 6 

which permits a criminal defendant to move jurisdiction from state to 
federal court if he can show that he will be denied equal protection in a 
state tribunal before trial. 57 Pursuant to that statute, federal Judge 
Alexander Rives had Deputy U.S. Marshal D. S. Lewis retrieve the 
defendants from state jail. 58 Virginia, in response, applied to the Supreme 
Court to compel Judge Rives to return the brothers back to state custody.5 9 

In an 1878 interview, Judge Rives conceded that Virginia law did 
not discriminate by its terms. 60 Rather, he claimed, "[t]he fault is in the 
courts and officers. In my own court I have always ordered mixed juries 

45. Reynolds v. Virginia, 74 Va. 834, 835 (Va. 1880).  
46. The Color Line. Decision in the Lee Reynolds Case Reversed, WHEELING REG., April 17, 

1880, at 1.  
47. Id.  
48. Rives, 100 U.S. at 314-15.  
49. Id. The Supreme Court had agreed with this argument in Strauder. See Strauder, 100 U.S. at 

305.  
50. Rives, 100 U.S. at 315.  
51. Id.  

52. See id. at 321.  
53. Id. at 316.  
54. Id.  
55. Id. Lee Reynolds was eventually granted a new trial because evidence proved that his brother, 

not he, killed Shelton. Reynolds v. Commonwealth, 74 Va. (33 Gratt.) 834, 843-44 (Va. 1880).  

56. See Rives, 100 U.S. at 316.  
57. Id at 319.  
58. State and Federal Jurisdiction, N.Y. HERALD, Dec. 20, 1878, at 3.  

59. Rives, 100 U.S. 316.  
60. Virginia Juries-Judge Rives Explains Hus Burwell-Reynolds Decision, N.Y. HERALD, Dec.  

11, 1878, at 3.
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and have not discovered that harm has resulted from it; on the contrary, the 

lawyers seem to prefer them."6 1 Judge Rives wanted to avoid federal 

intrusion, but thought that Virginia had denied the Reynolds brothers equal 

protection.62 After Rives's decision, Virginia's legislature denounced 
Rives's interference with "State rights." 63 

The Supreme Court had to determine the propriety of Rives's 

decision to remove jurisdiction of the case to federal court.6 4 Since the 

federal removal statute applies only to rights denied before trial, the issue in 

Rives was when it should be accepted before a criminal trial that the state 

would deny a defendant equal rights. 65  Justice Strong, writing the 

unanimous opinion, concluded that the removal statute did not include the 

discrimination of judges and officers of the court within its ambit.6 6 It is 

unknowable prior to trial, Strong reasoned, that blacks would be excluded 

from juries based on race.6 7 If non-statutory racial exclusion occurred, the 

proper conduct would be to appeal to higher courts and ultimately the 

Supreme Court.68 The Court held that only when a denial of equal 

protection stemmed from a state constitution or statute can a case be 

removed to federal court pursuant to the removal statute.6 9 Although the 

dispositive question in Rives does not directly hinge upon the Equal 

Protection Clause, the case predicted how the Court would later configure 

it. That the Court defined the removal statute so narrowly established their 

priority-deference to states to handle their affairs and not protecting 

blacks from state-sponsored racism.  

In 1878, in addition to removing the Reynolds brothers' case to 

federal court, Judge Rives successfully indicted Virginian state judges who 

he declared excluded blacks from juries. 70 Those judges, Samuel G.  

Mullins, Samuel J. Staples, W. H. Bernard, Thomas T. Boulden, and J. D.  

Coles, according to Rives, denied blacks equal protection under the law and 

violated the Civil Rights Act of 1875,71 the latter of which criminalized 

preventing blacks from serving on juries.72 In Virginia, Rives was "pretty 

freely condemned" for his "feeble attempt to awake race prejudice, make 

political capital and save the waning fortunes of a dying party."7 3 The legal 

61. Id.  

62. Id.  

63. State Governments; Virginia Legislature, CIN. DAILY GAZETTE, Jan. 1, 1879, at 2.  

Specifically, Virginia submitted reports and passed resolutions against Rives.  

64. Virginia v. Rives, 100 U.S. 313, 317 (1879).  

65. Id. at 319-20.  

66. Id. at 320.  
67. Id.  

68. Id. at 319.  

69. Id. at 320.  

70. Ex Parte Virginia, 100 U.S. 339 (1880).  

71. Federal vs. State Authority; Five Virginia Judges Indicted by the Grand Jury of a United 

States Court, N. Y. HERALD, Feb. 28, 1879, at 7.  

72. 18 Stat. 335 (1875).  

73. Federal vs. State Authority, supra note 71, at 7.
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opinion of the day appears to have been that Rives overstepped his 
authority. 74 Of all those arrested, only Coles contested the charges, 75 

petitioning the Supreme Court to declare that excluding blacks from juries 
was legal. 76 The Supreme Court heard arguments in the third of the three 
civil rights cases, Ex Parte Virginia.77 

J.D. Coles contended that the Constitution did not empower 
Congress to prevent jury discrimination. 78 The Court held, however, that 
pursuant to the Fourteenth Amendment, Congress could in fact forbid 
discrimination in jury service and thus upheld the indictment. 79 The federal 
indictment failed to specify how Coles violated the 1875 Act, just that he 
had, in practice, breached it.80 Here the Court concluded, as it had in Rives, 
that discrimination can be found in the absence of a law requiring it.81 

Coles had argued only that the Constitution did not forbid jury 
discrimination; he never denied discriminating. 82 The Court, therefore, was 
not forced to decide what evidence would have supported the conclusion 
that judge Coles excluded blacks. Strauder settled that a statute preventing 
black jury service was unconstitutional. What was uncertain, however, was 
how, in the aftermath of Ex Parte Virginia, the Court would adjudicate 
claims that the state in practice, but not by law, denied black criminal 
defendants equal protection.  

A year later, the Court decided Neal v. Delaware,83 which, because 
of unusual circumstances, did not truly address that unresolved issue.  
William Neal, a black minister, was arrested on March 29, 1880 for the rape 
of Margaret Gosser, a white woman. 84 On May 11 he was indicted; on May 
27 he was convicted and sentenced to be hanged on August 27.85 
Delaware, by statute, limited jury service to eligible voters. 86 Delaware, 
though, since 1831, had disfranchised blacks by law.87 The Fifteenth 
Amendment was ratified in 1870.88 Since that time, facts suggested that 

74. See id.  
75. Judge Rives's Decision, The Matter Before the United States Supreme Court, SPRINGFIELD 

DAILY REPUBLICAN, Apr. 8, 1879, at 5. See also, The Imprisoned Virginia Judges, WHEELING REG., 
Apr. 8, 1879, at 1; Judge Rives, WHEELING REG., Apr. 11, 1879, at 2.  

76. Ex Parte Virginia, 100 U.S. 339, 340-41 (1880).  
77. See generally id.  

78. Id. at 340-42.  
79. Id. at 345.  
80. Id. at 350.  
81. Id. at 347.  
82. Id. at 340-41.  

83. 103 U.S. 370 (1881).  
84. Edward A. Gibson, Roots of My Peers: Neal v. Delaware and its Effect on Jury Selection in 

America, 5 S.F. L. REV. 111, 112 (1995) (chronicling Neal's life and legal issues during his criminal 
trials).  

85. Id. at114.  
86. Neal, 103 U.S. at 387-88.  
87. Id. at 387.  
88. U.S. CONST. amend. XV.
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Delaware had comported as if the Fifteenth Amendment had voided its 

discriminatory policy.89 The Court held that because the Fifteenth 
Amendment invalidated the state law, there was no official law on the 

books that permitted Neal to remove his case to federal court under the 
removal statute. 90 

More successful, however, was Neal's claim that he was denied 
equal protection because, in his case and as a general rule, Delaware 
excluded blacks from juries in practice. 91 Neal and the State agreed to treat 

Neal's contention as true,92 an agreement that unsurprisingly never 

occurred again in a Supreme Court jury discrimination case. Neal's claim, 
nonetheless, was rebuffed by Delaware's Supreme Court.9 3 The State's 

Chief Justice attempted to inoculate Delaware from an equal protection 
violation, scribing that "none but white men were selected is in nowise 
remarkable in view of the fact-too notorious to be ignored-that the great 

body of black men residing in this State are utterly unqualified by want of 
intelligence, experience, or moral integrity to sit on juries," 94 and that this 

was the general rule with rare exceptions. 95 

Justice Harlan, in the Court's majority opinion, reiterated that the 
Fourteenth Amendment forbade jury discrimination by law and by 
practice. 96 Harlan noticed the remark that blacks were generally unfit to 
serve as jurors, and it buttressed Neal's contention that the State 

consciously excluded blacks. Harlan wrote "[i]t was . . . a violent 
presumption which the State court indulged, that . . . the black race in 
Delaware were utterly disqualified, by want of intelligence, experience, or 

moral integrity, to sit on juries." 97 More important, though, was that 
Delaware actually assented to Neal's claim of purposeful exclusion.98 In 

dicta, Harlan charged that if no blacks ever appeared on juries, then black 
criminal defendants had a prima facie case that they were denied equal 
protection.99 The Court ultimately found for Neal. 1 0 As Benno Schmidt, 

89. Neal, 103 U.S. at 389.  

90. Id. at 390.  
91. See id. at 393.  

92. Id. at 394.  

93. Id. at 393-94.  
94. Id.  

95. Id. at 394.  
96. Id.  
97. Id. at 397.  
98. Id. at 394.  

99. Id. at 397. Justice Harlan wrote: 

The showing thus made, including, as it did, the fact ... that no colored citizen 
had ever been summoned as a juror in the courts of the State,-although its 
colored population exceeded twenty thousand in 1870, and in 1880 exceeded 
twenty-six thousand, in a total population of less than one hundred and fifty 
thousand,-presented a prima facie case of denial . . . of that equality of 
protection which has been secured by the Constitution and laws of the United 
States.  

100. Id. at 398.
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Jr. explains, "Given Neal's claim of uniform exclusion, the state's 
concession that uniform exclusion was true, and the absence of state proof, 
or even of a formal denial, to counter the claim, the Court held that Neal 
had made out a prima facie claim of discrimination." 101 

The Supreme Court's decision saved the life of an innocent man. 102 

Neal's second trial started December 1, 1881.103 There were three black 
men on the venire from which the jury was drawn, though none served on 
the jury that tried Neal. 104 Five days later, Neal was acquitted. 105 After the 
verdict was read, angry whites threatened to lynch Neal who was quickly 
driven away in "a closed cab." 106 

Of the four cases discussed thus far, Neal provided minorities with 
the fullest guarantee of equality. The Court, however, subsequently ignored 
Neal's dicta and instead drifted closer to Justice Field's dissent.107 
Although Field believed that the Equal Protection Clause did not actually 
forbid states from discriminating in jury selection, he averred that even if it 
did, Neal failed to prove his claim, even though the state conceded as 
much. 108 The absence of blacks from juries did not establish purposeful 
racial inclusion, according to Field. 109 He instead accepted Delaware's 
Chief Justice's argument that black inferiority validly explained their 
omission.' 10 He noted that the law required potential jurors to be "sober 
and judicious," and there was no evidence that blacks were excluded for 
any reason beyond not meeting that qualification." He concluded, 
therefore, that Neal's charge of racial discrimination was unsupported.112 

Justice Field's worldview embraced four arguments. 1 13  First, 
charges of racial discrimination by defendants or anyone else besides the 
state were categorically dismissed. 1 4 Second, that no blacks ever served 
on juries was inconsequential, for there were countless other reasons which 
typically stemmed from asserted Negro inferiority that potentially explained 
their absence.1 15  Third, state actors were assumed to have behaved 

101. Benno C. Schmidt, Jr., Juries, Jurisdiction, and Race Discrimination: The Lost Promise of 
Strauder v. West Virginia, 61 TEx. L. REv. 1401, 1457 (1983).  

102. See William Neal's Second Trial, N.Y. TIMES, Dec. 2, 1881, at 2.  
103. Id.  
104. A Celebrated Delaware Case Recalled by Sacco-Vanzetti Appeals, DELMARVIA MORNING 

STAR, Aug. 28, 1927, at 11.  
105. Acquittal of William Neal, BALTIMORE SUN, Dec. 7, 1881, at 1.  
106. Id.  
107. Neal, 103 U.S. at 398 (Field, J., dissenting). See Part I.B for the Court's subsequent 

adherence to Justice Field's dissent.  
108. Id. at 398-99.  
109. Id. at 401.  
110. Id. at 401-03.  
111. Id. at 401.  
112. Id. at 409.  
113. Schmidt, supra note 101, at 1459.  

114. Id.  
115. Id.
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legally.116 And fourth, state officials were not to be questioned, for they 

should not be compelled to incriminate themselves, and black criminal 

defendants' naked pronouncements of racial discrimination did not rebut 

the presumption that state officials behaved properly.' 17 

After Neal, an attentive state would have figured that its racial caste 

system might remain intact if it kept its laws facially neutral and denied that 

there was a concerted effort to sustain the all-white jury. Harlan's dicta in 

Neal, that the prolonged exclusion of blacks from juries created the 

presumption that intentional discrimination occurred, was, however, a good 

standard. It, unlike the Intent Doctrine, appreciates that in order to make 

the Fourteenth Amendment useful in combating racial discrimination, 

courts cannot force minorities to prove the improvable. If jury 

commissioners denied that they discriminated, how could blacks rebut that? 

A constitutional methodological approach that cannot address an obvious 

wrong is patently flawed.  

Although the "Neal standard" was preferable to the Intent Doctrine, 

it was still, nonetheless, wanting. States could have easily skirted its spirit 

by simply disallowing blacks from serving on trials only when the racial 

caste system was at stake. In fact, the Reynolds brothers in Rives argued 

just that-blacks were prevented from serving as jurors when the race 

might benefit from inclusion. 18  Thus, in a situation in which a black 

defendant was on trial for, say, raping a white woman, the historical 

exclusion argument would have been unavailable because there would be 

no historical exclusion to cite. States could, therefore, maintain Jim Crow 

justice by excluding blacks from juries only when white supremacy was 

directly challenged. A bigger problem, however, might be this: what about 

the first black defendants to have been denied a fairly composed jury? That 

is, blacks had to have endured jury discrimination for years before the 

argument was viable. States, consequently, could have and did deny scores 

of blacks their constitutional rights before the Court would have possessed 

the requisite evidence to conclude that blacks were being purposefully 

excluded from the jury selection process. In truth, although Neal's dicta 

departed from the Intent Doctrine, it was still less than ideal though 

commendable. Neal's dicta was wise because it allowed defendants to 

provide a proxy in lieu of proof. The proxy, nonetheless, could permit 

black subjugation.  

B. Bush and Supreme Deference 

In 1878, John Bush and his wife were hired as servants for the Van 

Meters, a prominent Lexington, Kentucky family.11 9 One night, the male 

116. Id.  
117. Id.  

118. See Virginia v. Rives, 100 U.S. 313, 315 (1880).  

119. George C. Wright, Executions of Afro-Americans in Kentucky, 1870-1940, 1 GA. J. S. LEGAL
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head of the family, Joseph Van Meter, returned home intoxicated and 
accused Bush of spreading lies about his wife.120 Bush claimed that Van 
Meter attempted to shoot him but accidently hit Van Meter's seventeen
year-old daughter Annie instead. 121 Van Meter told the police that Bush 
had shot Annie after she ended their romantic relationship. 12 2  The police 
went with Van Meter's version of events and on January 13, 1879, charged 
Bush for Annie's murder.' 2 3 The first trial ended in a hung jury.12 4 Bush 
was then retried, convicted, and sentenced to death, but the state reversed 
his conviction after a sheriff admitted that blacks had been excluded from 
the jury.12 5 He was subsequently retried a third time, convicted, and 
sentenced to be hanged. 126 On appeal, the Supreme Court heard Bush v.  
Kentucky. 12 , 

Bush argued an equal protection violation, first contending that 
blacks were purposefully excluded from the jury128 and second, that 
Kentucky, by law, barred blacks from juries. 129 Justice Harlan, again 
writing the majority opinion, weakened his dicta in Neal, helping form the 
Intent Doctrine. The local sheriff had impaneled seventy-five potential 
jurors, all white. 130 Bush contended that there were eligible blacks but none 
were chosen.131 In response, Harlan penned, "It may have been true that 
only white citizens were selected and summoned, yet it would not 
necessarily follow that the officer had violated the law and the special 
instruction given by the court 'to proceed in his selection without regard to 
race, color, or previous condition of servitude.""132 Although Bush appears 
not to have furnished proof of blacks' historical absence from juries, which 
would have therefore failed to invoke equal protection under the Neal dicta, 
Harlan's formulistic reasoning betrays the essence of Neal-that blacks 
must not be left naked simply because they were unable to coax a local 
official to confess to discrimination. If Harlan's dicta in Neal had any real 
world purchase, the burden should have shifted to Kentucky to explain 
blacks' absence from juries.  

Harlan, though, found in Bush's favor because Kentucky had 

HIST. 321, 328 (1991).  
120. Id.  
121. Id.  
122. Id.  
123. Id.  
124. Id.  
125. Id.  
126. Id. at 328-29; Sentenced to Death, N.Y. HERALD, May 25, 1881, at 12. In 1882, while in 

prison, Bush and some other prisoners attempted to escape but were unsuccessful. See Foiled Again, 
Prisoners' Attempt to Escape From the Lexington Jail, CINCINNATI. COM. TRIB., May 23, 1882, at 5.  

127. 107 U.S. 110 (1883).  
128. Id. at 113-14.  
129. Id.  
130. Id. at 113.  
131. Id. at 114.  
132. Id. at 117.
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enacted laws limiting jury service to whites twice since the Fourteenth 
Amendment's ratification.133 First, in 1880 the Kentucky Court of Appeals, 
relying on Strauder,134 invalidated a law that discriminated against blacks 
in jury service in Commonwealth v. Johnson.135 The jury in Bush, however, 

was impaneled before. that decision was handed down. 136 Harlan, therefore, 
assumed that the local sheriff followed Kentucky law and discriminated 
against blacks. 137 If the jury that tried Bush was impaneled after Johnson, 
Harlan, presumably, would have concluded that the local officials followed 
that decision and did not discriminate against blacks.  

Bush's conviction was overturned because his jury was impaneled 
at the right time. The decision was disturbing, though, because the Justices 
reflexively assumed that local officials would obey the law. In fact, Justice 
Waite, in a dissent joined by Justice Gray, wrote that the Court should have 
assumed that Kentucky's officers followed Strauder. 13 8 The extent to 
which justices were unwilling to question the motives of local officials 
ensured that black criminal defendants would find it nearly impossible to 
prove equal protection violations if the Intent Doctrine was fully 
constituted.  

Bush was retried in February 1884.139 The sheriff summoned two 

hundred potential jurors from which the jury would be drawn.140 Bush's 
retrial started on February 12, 1884.141 The next day, an all-white jury 
found him guilty and sentenced him to death. 142 Bush petitioned the 
Supreme Court again, but it chose not to hear his challenge. 143 "The 

nation's highest court was satisfied that blacks had not been excluded as 

potential jurors, and in the view of the justices . . . the absence of blacks 
from the jury did not mean that a black had been discriminated against." 14 4 

The day before his execution, Bush affirmed his innocence to a crowd of 
white onlookers. 145 On November 21, Bush was hanged, leaving a widow 

133. Id. at 120.  
134. Strauder v. West Virginia, 100 U.S. 303 (1880).  

135. Id. at 120-21; Commonwealth v. Johnson, 78 Ky. 509 (Ky. Ct. App. 1880).  

136. Bush, 107 U.S. at 121.  
137. Id. at 121-22.  
138. Id. at 123 (Waite, J., dissenting).  

139. Wright, supra note 119, at 329.  
140. Id.  

141. Id.  

142. Id.  
143. Id.  

144. Id.  

145. Id. at 329-30. Right before his execution, Bush also told the audience assembled to watch 
his hanging that "Mr. Joseph Van Meter did not tell you he destroyed his infant before its time," and it 
was this rumored abortion Mr. Van Meter believed Bush had spread. Id. He also reiterated that Mr.  
Van Meter had shot his daughter and concocted the affair story to cover up his guilt. Id. at 330. Whites 
witnessing his pre-execution speech were reportedly impressed, "all saying they never saw such a 
remarkable exhibition of nerve and coolness in a criminal." Id.
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and seven children.146 

C. A New (False) Hope 

While southern and Border States were trying mightily to keep 
blacks from appearing on juries, San Francisco was attempting to disallow 
Asian Americans from earning a living in certain businesses. 147 During the 
gold rush years, Chinese immigrants filled a void in the marketplace by 
operating commercial laundries.148 About thirteen hundred Chinese 
Americans in San Francisco worked in laundries by 1870.149 From 1870 to 
1884, the San Francisco Board of Supervisors passed a host of regulations 
targeting Chinese laundries. 150 The first such law, the "Sidewalk Ordinance 
of 1870," imposed the highest laundry license fee on laundries not using 
horse-drawn vehicles.151 Chinese launderers did not employ such vehicles 
but instead returned cleaned laundry to their customers on poles as the 
laundrymen walked through the streets. 15 2 A San Francisco judge struck 
the law down as discriminatory against poorer laundries, not necessarily 
Chinese ones. 153 

In 1880, the Board passed an ordinance that prevented wooden 
laundries from being operated or built in the city without Board consent. 15 4 

Although appearing reasonable, the law was unevenly administered, as 
evidenced by the fact that two hundred Chinese Americans operating 
laundry facilities appealed to the Board for permission to continue their 
business and all were denied, whereas, of the eighty others that petitioned 

146. Hanged After Six Years of Trials, DAILY GAZETTE, Nov. 22, 1884, at 1.  

147. For more information on anti-Chinese sentiment in the 19th century see IRIS CHANG, THE 
CHINESE IN AMERICA: A NARRATIVE HISTORY (2004) (retelling the hardships and triumphs of Chinese 
Americans for over a century); LORRAINE DONG, PHILIP P. CHOY & MARLON K. HOM, THE COMING 
MAN: 19TH CENTURY AMERICAN PERCEPTIONS OF THE CHINESE (1995) (describing the racial 
stereotypes of Chinese Americans in the Nineteenth Century); PETER KWONG & DUSANKA MISCEVIC, 
CHINESE AMERICA: THE UNTOLD STORY OF AMERICA'S OLDEST NEW COMMUNITY (2005) (chronicling 
the experiences of Chinese Americans from their American arrival); ERIKA LEE, AT AMERICA'S GATES: 
CHINESE IMMIGRATION DURING THE EXCLUSION ERA, 1882-943 (2007) (detailing anti-Chinese 
immigration policies); JEAN PFAELZER, DRIVEN OUT: THE FORGOTTEN WAR AGAINST CHINESE 
AMERICANS (2007) (detailing the purging of Chinese immigrants in the Pacific Northwest and Rocky 
Mountains); CHINESE AMERICAN VOICES: FROM THE GOLD RUSH TO THE PRESENT (Judy Yung et al.  
eds., 2006) (featuring Chinese American experiences in their own words dating back to the 19th 
century).  

148. ELAINE ELINSON & STAN YOGI, WHEREVER THERE'S A FIGHT: HOW RUNAWAY SLAVES, 
SUFFRAGISTS, IMMIGRANTS, STRIKERS, AND POETS SHAPED CIVIL LIBERTIES IN CALIFORNIA 43 (2009) 
(chronicling political and social developments in California).  

149. Id.  
150. Id. at 44.  

151. Id.  
152. Id.  

153. Id.  
154. In re Yick Wo, 9 P. 139 (Cal. 1885) (Order No. 1569, passed May 26, 1880; Order No. 1587 

passed July 28, 1880).

16 [Vol. 38:1



Jury Discrimination and the Intent Doctrine

who were not Chinese, only one was denied. 155  The Chinese-American 
launderers' trade association, the Tung Hing Tong, directed its members to 
ignore the Board and continue operating their laundries.156 On August 22, 

1885, Lee Yick was arrested for operating an unauthorized wooden 
laundry.'5 7 Yick was subsequently convicted of violating the ordinance and 

ordered to pay a fine on which he defaulted.158 He was, thereafter, 
imprisoned.159 The Supreme Court of California found the law 

constitutional,160 and Yick appealed the case to the Supreme Court, arguing 
that the law violated the Equal Protection Clause. 161 

In Yick Wo v. Hopkins, Justice Matthews, writing for a unanimous 
Court, ruled that although it was facially neutral, the ordinance violated the 
Equal Protection Clause because it was enforced in a discriminatory 
fashion.162 The Court wrote: 

Though the law itself be fair on its face, and impartial in 
appearance, yet, if it is applied and administered by public 
authority with an evil eye and an unequal hand, so as practically 
to make unjust and illegal discriminations between persons in 

similar circumstances . . . the denial of equal justice is still within 

the prohibition of the constitution [sic].16 

The huge statistical disparities were sufficient for the Court to 

declare that the law was unconstitutional.  

One interesting facet of Yick Wo was that the Court found an equal 
protection violation in the absence of proof establishing discriminatory 
purpose.1 64  The statistical disparities clearly indicated that racial 
discrimination occurred. It could not be assumed, however, that the 
Supreme Court would remedy obviously racist machinations. The city 
proffered a racially neutral explanation for the statistical disparities.  
Indeed, the special counsel to the San Francisco Board of Supervisors, 
Alfred Clarke, denied that race played a role.165 Clarke contended, rather, 
that Chinese launderers felt the brunt of the regulation because they used 
roof scaffolding to dry laundry.166 The Court very well could have 

155. Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886).  

156. ELISON & YOGI, supra note 148, at 44.  

157. Id.  

158. Yick Wo, 118 U.S. at 357.  
159. Id.  
160. In re Yick Wo, 9 P. at 305.  

161. Yick Wo, 118 U.S. at 357.  
162. Id. at 374.  
163. Id. at 373-74.  
164. Id.  

165. ELISON & YOGI, supra note 148, at 45.  

166. Id. The argument was patently pretextual, but no less implausible than southern states' 
insistence that blacks were not being excluded from jury service.
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maintained that the governmental officials were presumed to have acted in 
a nondiscriminatory manner. Yick Wo's holding, nevertheless, was 
necessary for the Equal Protection Clause to provide minorities any 
semblance of constitutional protection. The key point in Yick Wo was that 
policymakers' motives were open to question. Had the Court concluded 
otherwise, states would have been totally free to discriminate against 
minorities if their laws were race neutral.  

Yick Wo, ironically, was dangerous not because it was wrongly 
decided, but because both the facts that colored the opinion and the 
holding's structure were easily differentiated from jury discrimination cases 
by courts predisposed to denying communities of color equal protection.  
Indeed, Yick Wo set a standard that black criminal defendants could not 
meet.  

The statistics in Yick Wo clearly evidenced that Chinese-Americans 
were targeted. Few other scenarios, though, would have replicated such 
clear numerical disparities. Although the Court found an equal protection 
violation without proof of discriminatory intent, the Court assumed intent 
because there was no reasonable nondiscriminatory explanation. When 
black criminal defendants complained of jury discrimination, however, they 
had to prove that blacks were excluded in their case. The Court did not 
require Mr. Yick, on the other hand, to show that he was denied the ability 
to operate a wooden laundry because of his race. Simply put, the Court 
held Mr. Yick to an easier standard than they did black criminal defendants.  
Mr. Yick's laundry actually could have been dangerous and San Francisco 
could have discriminated against Chinese laundries. That no blacks 
appeared on one particular jury did not compel the inference that 
discrimination occurred in the way that uniform rejections of Chinese
American laundries did. The San Francisco law requiring Board approval, 
furthermore, lent itself to recordkeeping that, particularly in the context of 
jury discrimination, was less available.  

There were, moreover, less socially entrenched racial biases at play 
in Yick Wo. States often required that jurors be of a certain intellectual and 
moral quality. Although Justice Harlan in Neal admonished Delaware's 
Chief Justice for stating that with few exceptions blacks were 
unqualified, 167 because of the zeitgeist, it stands to reason that the Justices 
believed that blacks were less qualified to be jurors. That is, the Court 
would have likely accepted the charge that blacks, on average, were less 
competent to serve on juries than their white peers, although they rebuffed 
the assertion that only a handful of blacks could meet the rigors of jury 
duty.168 Thus, when blacks were not on a particular jury, their racial 
inferiority offered the Justices an explanation besides purposeful exclusion.  
Racial biases against Chinese Americans were not at play to the same

167. Neal v. Delaware, 103 U.S. 370, 397 (1880).  
168. See id.
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extent in Yick Wo. If the Court had written that the effect of the San 
Francisco ordinance had a discriminatory impact, then the holding would 
have been useful in combating racism in jury discrimination cases. In short, 
Yick Wo, in the hands of an inegalitarian judiciary, was less promising upon 
close inspection. If the Court relied on an effect- rather than a motive
centered inquiry, then the Equal Protection Clause would have been of 
more utility in tailoring a society that better guards minorities against 
discrimination.  

By Yick Wo, the Intent Doctrine was not fully implemented. Yick 
Wo and Neal's dicta could be cited to counter the argument that the Court 
required that black criminal defendants prove intent in order to support a 
claim of jury discrimination. A decade later, however, it became clear 
which side won out.  

II. Lost Souls 

After those first six cases, the Supreme Court quickly began to 
ignore what was patently obvious: southern states purposefully excluded 
blacks from juries to administer Jim Crow justice. During these years, the 
Intent Doctrine was fully instituted. Because black defendants could not 
prove intent, states were free to charge, convict and execute blacks all with 
federal judicial countenance. White supremacy was widely endorsed 
during this period, and there was little social pressure to hide overt racism.  
And even then the Intent Doctrine was an obstacle to racial justice. Once 
the Court held that intent must be proven and that deference would be paid 
to local authorities and the legality of their behavior, the Equal Protection 
Clause was effectively nullified.  

A. Don't Get Caught in Mississippi or Anywhere Else in the South 

The lodestar in concocting constitutional strategies to subordinate 
blacks was Mississippi. After Reconstruction, Mississippi Democrats 
sought to reassert white supremacy through murder, election fraud, and 

perjury, all to keep blacks from voting.169 By 1890, the consensus was that 
the state needed a constitution permitting black disfranchisement without 
the illegalities that were said to be corrupting the state.170 As Colonel B. F.  
Jones wrote, "[t]he old men of the present generation can't afford to die and 
leave their children with shot guns in their hands, a lie in their mouths and 
perjury on their souls, in order to defeat the negroes. The constitution can 
be made so this will not be necessary." 1 71  In 1890, therefore, the 

169. VERNON LANE WHARTON, THE NEGRO IN MISSISSIPPI: 1865-1890, at 206-07 (1965). For 

another perspective on Mississippi in the Jim Crow Era, see NEIL R. MCMILLEN, DARK JOURNEY: 
BLACK MISSISSIPPIANS IN THE AGE OF JIM CROW (1990).  

170. WHARTON, supra note 169, at 207.  
171. Id.
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Mississippi state constitutional convention was held largely to disfranchise 
blacks. 172 Members of the convention agreed that, whatever scheme was 
developed, it must not blatantly disregard the Fifteenth Amendment 173 

After much debate, the convention settled on the idea of employing local 
registrars to administer literary tests to prospective registered voters who 
would have to demonstrate that they could read or understand a portion of 
the U.S. Constitution. 174  These local registrars were responsible for 
maintaining white supremacy by only registering whites, 175 and "[t]here 
was a general understanding that the interpretation of the constitution 
offered by an illiterate white man would be acceptable to the registrars; that 
of a Negro would not." 176 Other states followed Mississippi's lead, holding 
state constitutional conventions to replicate the "Mississippi Plan of 1890" 
including Louisiana, Alabama, Virginia, and Oklahoma.177 

The next jury discrimination case with Intent Doctrine implications 
after Bush was Gibson v. Mississippi.17 8 John Gibson was convicted by an 
all-white jury of the 1892 murder of Robert Stinson, a white plantation 
overseer.179 Gibson thought he was owed twenty-five cents and argued 
with Stinson in the latter's home.'180 Stinson demanded that Gibson leave 
his house and then he armed himself and followed Gibson. 181 Moments 
later, three shots were heard at the front gate and Stinson was found dying 
with three chambers of his revolver emptied. 182 After the killing, whites 
wanted to lynch Gibson. 18 3 Gibson escaped but was captured in Kansas 
City, where he confessed but claimed self-defense. 184 

As was true in Rives and Neal, the Court denied removal to federal 
court because the law governing who could qualify as jurors was facially 
neutral and Gibson could not predict that he would be denied equal 
protection before the trial. 185 If he were denied equal protection, the 
deprivation would occur during the trial, which meant that he should 

172. Id. at 212.  
173. Id.  
174. Id. at 213. Ironically, there was a black delegate at the 1890 Mississippi constitutional 

convention. ROY L. BROOKS, INTEGRATION OR SEPARATION?: A STRATEGY FOR RACIAL EQUALITY 
174-75 (1996). That man, Isaiah Montgomery, supported the disfranchisement of blacks. Id at 175. In 
fact, he was a part of the committee that came up with the idea to entrust local officials with the duty to 
carry out black disfranchisement. Id.  

175. WHARTON, supra note 169, at 215.  

176. Id. (citing Jackson, CLARION-LEDGER, October 30, 1890).  
177. C. VANN WOODWARD, ORIGINS OF THE NEW SOUTH, 1877-1913, at 321 (1951).  

178. Gibson v. State of Mississippi, 162 U.S. 565 (1896).  
179. Id. at 565.  
180. John Gibson Hangs, Seven Sentences of Death Had Been Passed Upon Him, OMAHA 

WORLD HERALD, May 2, 1897, at 1.  

181. Id.  
182. Id.  
183. Southern States Items of Interest, TIMES PICAYUNE, June 23, 1894, at 12.  

184. He Fights a Requisition, John Gibson Don't Want to Go Back to Mississippi, KAN. CITY 
STAR, Nov. 28, 1892, at 2.  

185. Gibson v. State of Mississippi, 162 U.S 565, 582 (1896).
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petition superior courts for a reversal. 186 Gibson's lawyers did not argue 
that the conviction should have been quashed because blacks were excluded 
from juries. In the county, seven thousand blacks were registered voters 
and only fifteen hundred whites were registered voters, at the time.187 That 
both his grand and petit juries were all white therefore suggested 
discrimination occurred. But because Gibson's lawyers failed to make that 
argument, 188 the Court only dealt with the federal removal issue, which it 
decided against Gibson.' 89 

Gibson's attorneys 19 were also the counsel in Smith v. Mississippi 
(Charley Smith),'9' the decidedly more historically significant case heard 
the same term. Here the attorneys moved to quash the indictment on the 
ground that blacks were excluded from the grand and petit juries.192 
Charley Smith was indicted and convicted of the 1894 murder of Wiley 
Nesby by all-white juries. 193 On May 14, 1894, Smith shot Nesby "at a 
country dance."194  Justice Harlan, writing for a unanimous Court, 
distinguished Charley Smith, from Neal.195 In Neal, the criminal defendant 
had argued that Delaware purposefully discriminated against blacks in jury 
discrimination, and the state agreed to treat the defendant's statements as 
true.196 In Charley Smith, however, the state denied the defendant's charge 
that there was racial discrimination in the procuring of jurors. 197 The Court 
ruled that because the defendant offered no competent evidence proving a 
discriminatory purpose, his conviction was upheld.198 

Because of three factors, Charley Smith was the Court's first 

186. Id. at 581.  
187. Id. at 566.  

188. Id. at 584.  
189. Id. at 582.  

190. One attorney was Emanuel Molyneaux Hewlett, an 1877 black Boston University Law 
Graduate. M. Sammye Miller, The National Archives, A Repository for Afro-Americana: 

Recommendations for E. M. Hewlett, 64 J. NEGRO HIST. 391, 391 (1979). J. Morgan Kousser describes 
the other attorney, Cornelius J. Jones, as "a blustering black Vicksburg attorney." J. Morgan Kousser, 
Separate but Not Equal: The Supreme Court's First Decision on Racial Discrimination in Schools, 46 J.  

S. HIST. 17, 34 n.39 (1980). In the late 1800s, though, blacks appeared to have greatly admired the two 
lawyers. See Rights of the Negro Argued, WASH. BEE, Dec. 21, 1895, at 1. In the black newspaper the 

Washington Bee, it was written in 1895 that Jones and Hewlett "are young lawyers of whom the race 
may justly be proud." Id. In 1915, Jones unsuccessfully sued the Treasury Department claiming that it 
owed blacks $68 in cotton taxes collected from 1859 to 1868. Stephen Best & Saidiya Hartman, 
Fugitive Justice, 92 REPRESENTATIONS 1, 6 (2005). The lawsuit alleged that blacks were enslaved and 

that the country was unjustly enriched. Id.; see also MARY FRANCES BERRY, MY FACE IS BLACK IS 

TRUE: CALLIE HOUSE AND THE STRUGGLE FOR Ex-SLAVE REPARATIONS 178-80 (2005).  

191. Smith v. Mississippi (Charley Smith), 162 U.S. 592 (1896).  

192. Id. In Gibson, the Court writes, "[T]here was no motion to quash the indictment." Gibson, 
162 U.S.at 584.  

193. Charley Smith, 162 U.S. 592.  
194. Smith v. State, 18 So. 116 (Miss. 1895).  

195. Charley Smith, 162 U.S. at 600.  
196. Id.  

197. Id. at 601.  
198. Id.
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opportunity to formally institute the Intent Doctrine, upholding a Jim-Crow
secured death sentence. 199 First, Charley Smith featured a defendant 
arguing that in practice, not by law, blacks were excluded from juries.  
Second, there was no law as in Strauder or Bush that was an escape valve 
for the Court to avoid the intent issue. And third, Mississippi denied 
Smith's claim of purposeful exclusion, not assenting to it as Delaware did 
in Neal. With these three issues at play, the Court was finally free to 
declare what it had long suggested: the Equal Protection Clause required 
that minorities prove intentional discrimination. That Congress provided 
blacks a legal enforcement mechanism-the Fourteenth Amendment-to 
enforce their equality was remarkable, for slaves were freed just three years 
earlier. In 1896, especially with Plessy being decided the same year, the 
Court in Charley Smith stripped them of that mechanism in an opinion less 
than a thousand words long revealing that the nine justices were either 
unaware or unconcerned that the Fourteenth Amendment now meant 
nothing.200 

B. The Proliferation of the Intent Doctrine 

While Mississippi led disfranchisement efforts, other states also 
empowered local officials to maintain racial subordination, as Murray v.  
Louisiana201 instructs. In 1895, Jim Murray was found guilty of the 1894 
murder of Officer Cotter, a white man, in the parish of Orleans and 
sentenced to death by an all-white jury. 202 "Greasy Jim," as he was called, 
had "killed several men," including Cotter. 20 3 When captured after his 
escape, he confessed to the murder, declaring that it was "that negro who 
had followed me and turned me up that I wanted to kill, and the officer got 
in the way and was hit." 204 His excuse did not defeat his guilt, since intent 
follows the bullet. But even murderers have constitutional rights. Murray 
argued that because of jury discrimination, removal of his case to federal 
court was proper. 205 Since the Court held that removal was only proper 
when blacks were excluded by law, 206 Jim Murray was hanged in July 
1896.207 

199. One might argue that Bush formally instituted the Intent Doctrine. I credit Smith with this 
distinction because Bush had his conviction overturned at the Supreme Court whereas Charley Smith 
did not. Bush was still a positive case for blacks although Harlan's opinion predicts what formally 
occurred in Smith.  

200. See Charley Smith, 162 U.S. 592.  
201. 163 U.S. 101 (1896).  
202. "Gray Jim" in Custody, KNOXVILLE J., Aug. 31, 1894, at 2 (referring incorrectly to the 

defendant as "Gray Jim").  
203. Id.  
204. "Greasy Jim " in Prison Now, DAILY PICAYUNE, Aug. 31, 1894, at 1.  

205. Murray, 163 U.S. at 105-06.  

206. Id. at 106.  
207. "Greasy Jim" Pays His Life to the Law for the Brutal Murder of Private Watchman, DAILY 

PICAYUNE, July 25, 1896, at 3.
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Williams v. Mississippi208 was the nadir of equal protection 
jurisprudence and the Intent Doctrine particularly because of its 
brazenness. 209 Williams was the third Mississippi jury discrimination case 
in two years. Henry Williams, a mulatto with a history of violence, was 
charged with murdering Emma Owens in 1893, but the chief witness 
against him, "a colored girl," went missing and Williams was suspected of 
orchestrating her disappearance. 210  Afterwards, he was arrested for the 
unrelated 1896 murder of Eliza Brown.2 11 Later that year, all-white juries 
indicted, convicted and sentenced him to death.2 12 

Williams directly confronted the Mississippi Plan, arguing that it 
was designed to limit rights secured to blacks under the Fourteenth and 
Fifteenth Amendment; 213 that it was "a scheme on the part of the framers . .  
. to abridge the suffrage of the colored electors in . . . Mississippi on 
account of the previous condition of servitude by granting a discretion to 
the said officers." 214 The Supreme Court did not find an equal protection 
violation because Williams failed to prove that the jury commissioners 
intended to discriminate. 2 15 The Mississippi constitution and statutes, the 
Court wrote, "do not on their face discriminate between the races, and it has 
not been shown that their actual administration was evil; only that evil was 
possible under them." 216 

Yick Wo's holding-that a race-neutral law can violate the Equal 
Protection Clause if applied in a discriminatory fashion217-was not 
extended to Williams nor to any other black criminal defendant in this era.  
Clearly, Mississippi's constitutional convention was held largely to 
disfranchise and discriminate against blacks in all facets of state business, 
and the "solution" was to leave the dirty work to local officials. In fact, the 
Mississippi Supreme Court brazenly admitted that the state endeavored to 
discriminate against blacks in Ratliff v. Beale,218 writing: 

By reason of its previous condition of servitude and dependence, 
this race had acquired or accentuated certain peculiarities of 
habit, of temperament, and of character, which clearly 
distinguished it as a race from that of the whites,-a patient, 

208. 170 U.S. 213 (1898) 
209. Cornelius Jones, who had a hand in Gibson and Charley Smith, too, was the counsel in 

Williams. Kousser, supra note 190, at 34 n.39. Kousser calls him "blustering" for his asserted mistakes 
in this case. Id.  

210. Pays the Penalty. Henry Williams Hangs after Much Delay. Known of Having Murdered 

Two Women, BILOXI DAILY HERALD, Sept. 30, 1899, at 1.  
211. Id.  
212. Id.; see also Williams, 170 U.S. 213 (1898).  
213. Id. at 214-15.  
214. Id. at 214.  
215. Id. at 225.  

216. Id.  
217. 118 U.S. 356, 374 (1886).  
218. 74 Miss. 247 (Miss. 1896).
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docile people, but careless, landless, and migratory within narrow 
limits, without forethought, and its criminal members given 
rather to furtive offenses than to the robust crimes of the whites.  
Restrained by the federal constitution from discriminating against 
the negro race, the convention discriminated against its 
characteristics and the offenses to which its weaker members 

219 
were prone.  

What is worse is that the Supreme Court quoted this exact passage 
but declared "nothing tangible can be deduced from this." 220  Because 
Williams did not establish that the jury commissioners purposefully 
excluded blacks, he had no legal remedy. 221 The Court endorsed the 
Mississippi Plan. Southern newspapers were giddy that the Court affirmed 
Mississippi's, and by extension, their, subordination plan with New 
Orleans' Daily Picayune delighting that "[t]his decision comes at an 
opportune moment." 222 

Williams was nothing short of a disaster for blacks. In 1890, 
Mississippi purposefully instituted a racial caste system and relegated 
blacks to the periphery of American democracy. Worse yet, the state 
conceded this, and the Supreme Court of the United States essentially 
turned its head; blacks had to prove that a specific state actor, when 
discharging his duties, intentionally discriminated. Unless jury 
commissioners confessed to their bigotry, black criminal defendants' lives 
were in the hands of people who thought of them as inferior beings.  

C. Walking the Green Mile 

After Williams, the Court navigated down a path that continues to 
steer today's jurisprudence. There were, though, a couple of detours. In 
Carter v. Texas, 223 the Supreme Court decided in favor of a black criminal 
defendant on narrow grounds that left intact the then-hardening Intent 
Doctrine. An all-white jury convicted Seth Carter of the 1897 murder of 
Bertha Brantley, a black woman.224 Carter argued at the trial level that 
blacks in Galveston were denied for "a great many years" from serving as 

219. Id. at 266.  
220. Williams, 170 U.S. at 222.  
221. Id. at 225.  
222. Constitutions Are Sound, DAILY PICAYUNE, Apr. 26, 1898, at 4. For other southern 

responses to Williams see Mississippi Matters, BILOXI HERALD, Apr. 30, 1898, at 2 (arguing that the 

decision shows that the Supreme Court values Mississippi); United States; Mississippi; Williams, 
BILOxI HERALD, Apr. 30, 1898, at 1 (neutral article); The Constitution of Mississippi Was Upheld by the 
Supreme Court of the United States, DAILY PICAYUNE, Apr. 26, 1898, at 9 (same).  

223. 177 U.S. 442 (1900).  
224. Id. at 443. Carter and Brantley were "[s]weetheart[s]" and he killed her with a shot from his 

revolver because she was "untrue to him and bothered him." She Bothered Him, BUTTE WKLY. MINER, 
Nov. 25, 1897, at 7. He tried to commit suicide afterwards by cutting his throat. Id. For the crime, he 
was sentenced to death. Galveston Briefs, DALLAS MORNING NEWS, Mar. 19, 1898, at 8.
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jurors.m Carter offered to introduce witnesses to prove his allegations, but 
Texas denied him the opportunity. 226 The Supreme Court ruled that Texas 
erred when it prevented Carter from proving his case.227 Rogers v.  
Alabama228 was similar to Carter because Dan Rogers alleged jury 
discrimination, but the state barred the introduction of evidence meant to 
support his contention. 229 Although the Court in Carter and Rogers sided 
with the black criminal defendants, the Intent Doctrine went unscathed.  

Carter and Rogers aside, the Supreme Court's jurisprudence in this 
era's jury discrimination cases evidenced that, at best, the Justices were 
ignorant of the difficulty in proving intent, or, at worse, that the Justices 
simply were apathetic towards the effect this jurisprudence had on southern 
blacks. Indeed, black criminal defendants defended their innocence in front 
of juries from which their race was purposefully excluded. Because the 
Court relied on the Intent Doctrine, the Equal Protection Clause was 
effectively repealed by those supposed to be interpreting it.  

The Intent Doctrine became further entrenched in Tarrance v.  
Florida.2 30 Amos Clark, James Tarrance, Will Smith, Charles Robinson, 
Judson Moore, Dave Powell, W. C. Green and Marshall Boyd were arrested 
for murdering William B. Moore, a white man.231 A white witness, C.R.  
Joiner, also wounded in the incident, identified Clark as the shooter. 23 2 The 
black defendants appealed their convictions of murder by an all-white 
jury. 2 33 The defendants argued that "for many years" blacks were excluded 
from juries.234 Neal's dicta was ignored; because they lacked proof that the 
scheme they alleged actually existed, federal intervention was denied.23 5 

225. Carter, 177 U.S. at 444.  
226. Id. at 444-45.  
227. Id. at 449. Carter, after the Court reversed his conviction, pled guilty to second degree 

murder and was given a five-year sentence. Got Off With Five Years, DALLAS MORNING NEWS, Nov.  

14, 1901, at 3.  
228. 192 U.S. 226 (1904).  

229. Id. at 229. Dan Rogers killed Ben Howard, a black man, in Montgomery County, Alabama 
and was convicted of second degree murder. To Test Organic Law, MONTGOMERY ADVERTISER, Aug.  

21, 1903, at 8. The two were, according to Rogers, friends, and he contended accidental homicide. Id.  

Rogers was represented by a black lawyer from New York named Wilford H. Smith. Id.; Another 

Attempt to Test Validity of Alabama's New Constitution, COLUMBUS ENQUIRER, Dec. 9, 1902, at 1.  
Smith was admitted to the Mississippi Bar in the 1880s. Irvin C. Mollison, Negro Lawyers in 
Mississippi, 15 J. NEGRO HIST. 38, 40 (1930). Smith later became a trusted advisor to Booker T.  
Washington and also argued Giles v. Harris, 189 U.S. 475 (1903) (upholding black disfranchisement 
schemes). Kenneth W. Mack, Rethinking Civil Rights Lawyering and Politics in the Era Before 
"Brown ", 115 YALE L. J. 256, 280 (2005). After Rogers, the sheriff in Montgomery summoned blacks 
for jury service. More than a Dozen, FREEMAN, June 25, 1904, at 4.  

230. 188 U.S. 519 (1902).  
231. Five Negroes Are Arrested, ATLANTA CONSTITUTION, May 21, 1900, at 3. The Atlanta 

Constitution article only has six of the names; the others were included in the Supreme Court of Florida 
case, Tarrance v. State, 43 Fla. 446 (Fla. 1901).  

232. Five Negroes Are Arrested, supra note 231, at 3.  

233. Tarrance, 188 U.S. at 519.  
234. Id. at 520-21.  
235. Id. at 521.
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In Brownfield v. South Carolina,236 the Court affirmed John 
Brownfield's murder conviction and sentence of hanging, which was 
decided by an all-white jury even though four-fifths of the county's 
population was black.237  Brownfield was very likely innocent. 238  J.C.  
Scurry, the decedent, was a court officer. 239 Brownfield owed a $3.10 poll 
tax bill, and Scurry attempted to arrest him pursuant to what he claimed was 
an arrest warrant that could not have existed. 240 Being in arrears for a poll 
tax was a civil, not a criminal, offense and therefore Scurry could not have 
held a warrant. 24 1 What likely occurred was that Scurry pulled out his gun 
and demanded payment, and after a scuffle, Scurry was killed. 242 Because 
Brownfield could not prove that the jury commissioners intended to 
discriminate against blacks, the conviction was upheld. 243 

In Martin v. Texas, 244 Rufus Martin was sentenced to life in prison 
for the 1903 murder of German farmer Charles Swackhammer. 24 5 Texas 
rejected his jury discrimination claim and the Supreme Court heard the case 
on review. 2 46 A quarter of the potential jurors were black, but they were, he 
contended, purposefully excluded. 247 "Whether such discrimination was 
practised in this case," the Court declared, "could have been manifested 
only by proof overcoming the denial on the part of the State . . . . The 
absence of any such proof from the record in this case is fatal to the charge 
of the accused that his rights under the 14th Amendment were violated." 248 

The Court next heard Thomas v. Texas,24 9 stemming from 
Marcellus Thomas's conviction of murdering John Blair.250 Despite 
constituting one-fourth of eligible jurors, there was no black representation 
on the jury roll from which jurors were drawn. 251 Again, because Thomas 

236. 189 U.S. 426 (1903).  
237. Id.; TOM RUBILLO, TRIAL AND ERROR: THE CASE OF JOHN BROWNFIELD AND RACE 

RELATIONS IN GEORGETOWN, SOUTH CAROLINA 129 (2005) (detailing the case of John Brownfield).  

238. See RUBILLO, supra note 237, at 92.  
239. Id.  
240. Id. at 95-96.  
241. Id. at 96.  
242. Id. at 95-96. Brownfield had to be protected from being lynched after the killing, which 

caused a race riot. John Brownfield Guilty of Murder, STATE, Nov. 17, 1900, at 1.  
243. Brownfield, 189 U.S. 426, 429 (1903). Brownfield died in prison before his death sentence.  

People in Georgetown, South Carolina, at the time, believed that he poisoned himself. RUBILLO, supra 
note 237, at 172-75.  

244. 200 U.S. 316 (1906).  
245. Asks Another Trial, DALLAS MORNING STAR, Nov. 12, 1903, at 7.  

246. Martin, 200 U.S. at 318; Asks Another Trial, supra note 245, at 7.  
247. Martin, 200 U.S. at 318.  
248. Id. at 321.  
249. 212 U.S. 278 (1909).  
250. Negro Must Hang; Marcellus Thomas Will End Life on Gallows for Murder, FORT WORTH 

STAR-TELEGRAM, Aug. 14, 1906, at 6. Thomas was also accused of murdering Ben Shropshire in the 
same incident. Id.  

251. Thomas, 212 U.S. at 278.
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could not prove intent, his conviction was upheld. 252 Moments before his 
hanging, Thomas implored the large crowd watching the spectacle to "live 
moral lives" and claimed that he killed in self-defense, maintaining that the 
"white men had threatened his life." 253 Whether or not he acted in self
defense is unknowable. But a black man in the South never was going to 
convince an all-white jury that he was justified in killing a white man.  
When Texas excluded blacks, Thomas's death sentence was effectively 
secured.  

The insidiousness of the Intent Doctrine is perfectly encapsulated in 
Marbles v. Creecy.25 4 A Mississippi grand jury indicted Albert Marbles for 
attempted murder.255 When indicted, Marbles was in Missouri but 
Mississippi successfully sought his extradition. 25 6 Marbles protested, 
arguing that "race prejudice is so bitter . . . against negroes . . . that he 
cannot have a fair and impartial trial in any of the courts of that state." 25 7 

The Supreme Court, of course, denied federal intervention, 258 illustrating 
how deplorable Jim Crow justice was in the South. Blacks were 
systemically discriminated against, but the Fourteenth Amendment was 
rendered useless since 'the Court required that a defendant prove a 
purposeful motive to discriminate. Because the Court presumed that local 
officials had acted properly, the Intent Doctrine forced blacks to prove the 
nearly improvable. As long as state actors professed innocence, the' Court 
refused to intervene.  

D. So, This Is What Equality Looks Like? 

With Charley Smith, the case formally planting the Intent Doctrine 
in 1896, the Supreme Court undid the work of the thirty-ninth Congress that 
drafted the Fourteenth Amendment. The legacy of this jurisprudence 
continues to this day. Indeed, the Intent Doctrine, as it currently stands, is 
premised on these early cases. The Court has failed to adequately grapple 
with how this standard served as a barrier to racial justice and nullified the 
palliative potentiality of the Fourteenth Amendment.  

These cases established only that a state must not codify 
discrimination. In Strauder and Bush, an equal protection violation was 
found because the law itself proved intentional discrimination. 25 9 The 
Court also held that when a facially neutral law was administered in a 
discriminatory fashion, an equal protection violation occurred. In Yick Wo, 

252. Id. at 283.  
253. Negro Hanged After Five Years'Battle, FORT WORTH STAR-TELEGRAM, Sept. 3, 1909, at 1.  

254. 215 U.S. 63 (1909).  
255. Id. at 65.  
256. Id.  
257. Id. at 69.  

258. Id. at 70.  
259. See Strauder v. West Virginia, 100 U.S. 303, 309-10 (1879); Bush v. Kentucky, 107 U.S.  

110, 120 (1883).
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the Court found an equal protection violation even though, technically, 
intent to discriminate was not proven when discrimination was undeniably 
suggested by the statistics. 26 0 Unfortunately for black criminal defendants, 
however, Yick Wo's holding was not applied to their plight. Blacks 
attempting to prove discriminatory administration in jury selection were 
continuously rebuffed. Only in Neal, where the state Chief Justice admitted 
to racial discrimination, and the state's attorneys accepted as fact Neal's 
allegations of purposeful discrimination, did the Court find for a black 
criminal defendant. 2 6 1 In Ex Parte Virginia, there was no substantive 
evidence heard as to whether the state judge purposefully discriminated 
against blacks in jury service. 262 And in Carter and Rogers, the state only 
sided with the black criminal defendant because the state court refused to 
hear evidence that could have proved intent to exclude. 263 In the post-Bush 
cases, when blacks could not prove their contentions, the Court sided with 
the state.  

The black criminal defendants in these Supreme Court cases are but 
a sliver of the actual victims of this jurisprudence. Most blacks in the South 
during these years languished in abject poverty, rendering the likelihood of 
appeal infinitesimal. Each criminal defendant in these cases represents an 
untold number of blacks. History is littered with both the lives of blacks 
executed by the state after they were convicted by all-white juries procured 
through discrimination and the immeasurable number of years blacks 
served in prison.  

The Intent Doctrine was tragic for persons of color. The more 
relevant effect today is that this jurisprudence colors contemporary judicial 
decision-making. The Equal Protection Clause's requirement that 
claimants prove a discriminatory purpose was a standard configured by 
Justices uncommitted to racial justice, to say the least. Why today's Court 
relies on their equal protection interpretation is confounding. 264 That the 
Equal Protection Clause required intent to be proven was a choice that, 
whether by design or not, resulted in the Fourteenth Amendment only being 
useful in a narrow range of situations. It was obvious from the start that it 
was such a dangerous constitutional standard. As Charles Wallace Collins 
observed in 1912: 

260. See Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886) (finding that it is unnecessary to 
determine the intent of the ordinances in question when they are applied in such a way as to "amount to 
a practical denial by the state of that equal protection of the laws which is secured to the petitioners ...  
by the broad and benign provisions of the [F]ourteenth [A]mendment").  

261. See Neal v. Delaware, 103 U.S. 370, 393 (1880) (noting that the state courts conceded the 
point that "colored persons have always been excluded from juries in the courts of Delaware").  

262. See Ex Parte Virginia, 100 U.S. 339 (1880).  
263. See Carter v. Texas, 177 U.S. 442, 448-49 (1900) (noting that the trial court refused to hear 

any evidence in support of Carter's allegations that jurors were intentionally excluded due to their race); 
Rogers v. Alabama, 192 U.S. 226, 230 (1904) (noting that the Supreme Court of Alabama found that the 
"prolixity" of Rogers's motion to quash the indictment justified its summary disimissal).  

264. The stare decisis argument is unconvincing to me. After all, the Brown Court overruled the 
Plessy Court in Brown v. Board of Education, 347 U.S. 483, 494-95 (1954).
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Since the State may exclude negroes on any ground except that' 

of race or color, it is practically impossible for a negro to prove.  

on what ground he has been excluded. Even though the race 

element entered into the motive for exclusion and formed the 

dominant element thereof, the discrimination would be legal 

under the decisions of the Supreme Court. Should we, for 

example, even suppose that negroes were excluded from jury.  

service solely because of their race or color, how could the exact 

quality of the discrimination be proven? The difficulty is 

inherent. The motives of the county officers in selecting persons 

for jury service are too subtle, too subjective, to admit of positive 

proof.  

The Fourteenth Amendment was ratified as black America's Magna 

Carta-"a perpetual guarantee of protection from discrimination." 26 6 And 

the requirement that intent be proven is illogical when that evidence resides 

in the consciousness of persons oriented to practice bias while denying it.  

At the outset, some jury commissioners boldly confessed to their overt 

racism. Indeed, particularly in Texas, some local officials brazenly 

admitted to their wrongdoing. In Whitney v. Texas, for example, a jury 

commissioner admitted that he kept blacks off of juries because they were 

unfit, in his estimation. 267 In Kipper v. Texas blacks were denied because 

their presence "would be offensive to the white jurors." 26 8 In Leach v.  

Texas the jury commissioner admitted that he excluded blacks. 26 9 In Smith 

v. Texas, a county judge testified that he would not have selected a jury 

commissioner who would have put blacks on juries because he believed 

that this would have led to race conflict. 270 In each of these cases, Texas 

courts found a violation. But here, the local officials were candid, perhaps 

wanting to openly discriminate and have the Constitution sanction it. As 

early as 1900, local officials seeking to discriminate learned that admissions 

reverse convictions. Denials, however, permitted the continuance of Jim 

Crow justice.  

The calamitous ramifications of the Intent Doctrine are revealed in 

Gilbert Thomas Stephenson's Race Distinctions in American Law.27 1 

Stephenson reported that black jury presence was paltry to non-existent in 

many southern areas. 27 2 In one Alabama county, for instance, blacks had a 

265. CHARLES WALLACE COLLINS, THE FOURTEENTH AMENDMENT AND THE STATES 75-76 

(1912).  
266. Id. at 77.  

267. 59 S.W. 895, 896 (Tex. Crim. App. 1900).  

268. 62 S.W. 420,421 (Tex. Crim. App. 1901).  

269. 62 S.W. 422, 422 (Tex. Crim. App. 1901).  

270. 69 S.W. 151 (Tex. Crim. App. 1902).  

271. GILBERT THOMAS STEPHENSON, RACE DISTINCTIONS IN AMERICA LAW 247 (1910).  

272. Id. at 253.
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three-thousand person population edge but "Negroes [were] not allowed to 
sit upon juries." 273 One time a black man was mistakenly impaneled as a 
grand juror, serving for two days before he was abducted at night and 
beaten.24 In another Alabama county, blacks had a sixteen-thousand 
person population advantage, yet, according to a gentleman living there for 
more than sixty-six years, blacks were prevented from jury service. 275 An 
Arkansas county, where blacks outnumbered whites by more than ten 
thousand, only permitted blacks to serve on juries for trivial matters and 
only when potential whites jurors could not be located. 27 6 In Mississippi, 
black jurors were likewise uncommon.277 Because being a registered voter 
was a precondition to being a juror, blacks rarely served. 278  These few 
accounts represent what occurred in the South. As documented in Race 
Distinctions, the Intent Doctrine effectively denied blacks equal protection 
under the law.  

III. Loosening the Grips 

In 1931, Clarence Norris, along with seven other black youths, was 
indicted and convicted of raping two white women in Scottsboro, Alabama, 
by all-white juries. 279 The youths who were sentenced to death, along with 
another boy, were known to the national audience that intently followed 
their story as the Scottsboro Boys. 280 In Powell v. Alabama,281 the 
Supreme Court reversed their convictions, holding that their due process 
rights had been violated because they were denied effective assistance of 
counsel.282 The guilt of the boys was highly doubted, especially after one 
of the alleged victims, Ruby Bates, recanted, saying that the other alleged 
victim, Victoria Price, had "framed" the boys to protect herself from 
vagrancy charges.283 Even after Bates's confession, all-white juries 

273. Id.  
274. Id. at 254.  
275. Id.  
276. Id.  
277. Id. at 259-63.  
278. Id.  
279. 8 Negroes Sentenced to Chair in Alabama, N.Y. TIMES, Apr. 10, 1931, at 52.  
280. There have been many books written about the Scottsboro boys. See generally, e.g., JAMES 

ACKER, SCOTTSBORO AND ITS LEGACY: THE CASES THAT CHALLENGED AMERICAN LEGAL AND 
SOCIAL JUSTICE (2008); BLACK COMMUNISTS SPEAK ON SCOTTSBORO: A DOCUMENTARY HISTORY 
(Walter T. Howard ed., 2007); JAMES E. GOODMAN, STORIES OF SCOTTSBORO (1994); KWANDO 
MBIASSI KINSHASA, THE MAN FROM SCOTTSBORO: CLARENCE NORRIS AND THE INFAMOUS 1931 
ALABAMA RAPE TRIAL, IN HIS OWN WORDS (1997); JAMES A. MILLER, REMEMBERING SCOTTSBORO: 
THE LEGACY OF AN INFAMOUS TRIAL (2009); CLARENCE NORRIS & SYBIL D. WASHINGTON, THE LAST 
OF THE SCOTTSBORO BOYS: AN AUTOBIOGRAPHY (1979); HAYWOOD PATTERSON & EARL CONRAD, 
SCOTTSBORO BOY (1950).  

281. 287 U.S. 45 (1932).  
282. Id. at 71-72.  
283. F. Raymond Daniell, Bates Girl's Story Will Go to Jurors, N.Y. TIMES, Dec. 4, 1933, at 7.
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reconvicted Haywood Patterson, and Norris and sentenced them to death.2 84 

Three years after Powell, in Norris v. Alabama,285 Norris appealed 

his conviction to the Court, arguing that he was denied equal protection 

because blacks were excluded from his grand and petit juries.286 He was 

indicted in one county, and his -case was then transferred to a different 

county.287 Uncontroverted evidence was produced showing that blacks had 

never appeared on juries in either county. 288 For one county, evidence 

strongly suggested that the jury roll had been doctored after the fact to 

include black names to rebut the notion that the jury was intentionally kept 

white. 289 The Supreme Court of Alabama, as southern courts were known 

to do, deferred to local authorities' denial of wrongdoing. 29 0  It was 

inconsequential to the court, in any event; criminal defendants had to prove 

intentional discrimination and Norris had not. 2 9 1 The Alabama statute 

governing jury service gave wide latitude to jury commissioners, and the 

absence of blacks serving on juries did not necessarily prove intentional 

discrimination. 292 The Supreme Court of Alabama correctly noted that the 

U.S. Supreme Court, at the time, required that intent be proved with 
affirmative evidence. 293 

In Norris, however, the Court activated Neal's dicta 294-that 

blacks' continuous absence from juries presumptively established 
intentional exclusion. 2 95 The Alabama Supreme Court ignored it, but the 

Supreme Court investigated the jury rolls with magnifying glasses-the 
first time the Court permitted such an exhibit-noticing that all of the black 

names on the jury rolls were placed after white ones and in different ink.29 6 

Norris's lawyers maintained that "these 'forgeries' constituted an 

'admission"' of intentional exclusion. 29 7  There was, additionally, 
testimony that there were many qualified blacks, yet none ever served. 29 8 

Nearly three decades after the troubling Smith decision solidifying the 

Intent Doctrine, the Court found that blacks' perpetual absence from juries 

was an Equal Protection Clause violation. 299 The Court overturned Norris's 

284. F. Raymond Daniell, Scottsboro Negro Is Convicted Again, N.Y. TIMES, Dec. 7, 1933, at 16.  

285. 294 U.S. 587 (1935).  
286. Id. at 588.  

287. Id.  

288. Id. at 591.  

289. Id. at 593.  

290. Norris v. State, 156 So. 556, 560-64 (Ala. 1934).  

291. Id. at 563.  

292. Id.  

293. Id.  

294. See supra note 99 and accompanying text.  

295. See Norris v. Alabama, 294 U.S. 587, 591-92 (1935).  

296. Id. at 592-93; DAN T. CARTER, SCOTTSBORO: A TRAGEDY OF THE AMERICAN SOUTH 319 

(1979); Hits Alabama Jury Book, N. Y. TIMES, Feb. 16, 1935, at 2.  

297. Hits Alabama Jury Book, supra note 296, at 2.  

298. Norris, 294 U.S. at 591.  

299. Id. at 598-99.
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conviction.300 
An interesting issue in Norris is why the Court chose to infer 

discriminatory purpose based on blacks' prolonged absence from jury 
service rather than simply find discriminatory purpose based on the state's 
very suspicious actions. Indeed, the Court could have adopted Norris's 
attorney's argument that the doctored jury rolls evidenced intent. Yet, it did 
not. There are at least two possible explanations. First, perhaps the Court 
did not find the evidence sufficient to prove intent. If true, the difficulty in 
establishing an equal protection violation under the Intent Doctrine is 
underscored. If adulterated evidence does not confirm intentional 
discrimination, then what does? Second, perhaps the Court wanted to craft 
a holding that was useful in overturning convictions in cases where the 
black criminal defendant did not possess the evidence required to prove 
intent. Doctored jury rolls must have been a rare piece of evidence. If the 
Court hung intent on this, Norris would have been unhelpful in subsequent 
cases. If this explanation is valid, it affirms this Article's central point: the 
Intent Doctrine is a barrier to racial justice. Either way, Norris establishes 
the inherent flaws in a motive-centered inquiry because the Court could not 
right obvious wrongs without abandoning the Intent Doctrine.  

Norris appeared to be a powerful transformation, a weakening of 
the Intent Doctrine's grip on the Supreme Court's jurisprudence. A month 
later, in Hollins v. Oklahoma,301 the Supreme Court overturned the 
conviction of Jess Hollins, who was sentenced to death for raping Alta 
McCollum, a white woman. Black newspapers were convinced that he was 
being framed.302 Hollins said they had consensual sex but that McCollum 
cried rape when her brother-in-law spotted the two lovers together. 30 3 His 
first trial was a sham, as the Pittsburgh Courier explained: 

At the time of his arrest Hollins was not given a lawyer, was not 
informed of the witnesses against him, was not given the legal 
length of time in which to plead, was not informed of any of his 
rights, and was not told of the penalties of the action he was 
taking. He was rushed to trial at 7:30 at night in the jail, with 
only a judge and no jury present, with a mob outside, and told to 
plead guilty. In less than ten minutes he was sentenced to death 
and on his way to the penitentiary to await execution.304 

300. Id.  
301. 295 U.S. 394 (1935); see also Hollins v. State, 38 P.2d 36 (Okla. Crim. App. 1934); Jesse 

Hollins Gets Life, ATLANTA DAILY WORLD, Feb. 19, 1936, at 1.  
302. See Win a New Trial for Jess Hollins Framed for Rape, AFRO-AMERICAN, Sep. 24, 1932, at 

8 (referring to Hollins's conviction as a "frame-up").  
303. Hi Court Insists on Colored Jurors, AFRO-AMERICAN, May 18, 1935 at 1; Say White Woman 

Lies at Hollins's Trial, AFRO-AMERICAN, Feb. 29, 1936, at 8; Inside Story of Jess Hollins Case 
Reviewed, PITT. COURIER, Feb. 29, 1936, at 6.  

304. Oklahoman Snatched From Electric Chair as New Trial is Finally Granted, PITT. COURIER, 
Sep. 24, 1932, at 1 (Second Edition).

32 [Vol. 38:1



2010] Jury Discrimination and the Intent Doctrine 33 

That rueful conviction was overturned, but Hollins was retried and 

an all-white jury re-sentenced him to death.305 The Supreme Court, as in 

Norris, found that the exclusion of blacks from juries for "a long period" 

violated equal protection. 306 Oklahoma, though, retried Hollins and, again, 

a white jury convicted him, this time giving him life in prison. 307 Fearing 

that a successful appeal might result in a retrial and a death sentence, 

Hollins served his life sentence. 30 8 

Following Norris and Hollins, the Supreme Court reached the same 

conclusion in Hale v. Kentucky.309 Joe Hale, defended by NAACP 

attorneys Charles Hamilton Houston and Leon A. Ransom, was convicted 

of murder for the 1935 stabbing of W. R. Toon, a white man, and sentenced 

to death.310 Hale's affidavit showed that from 1906 to 1936 no blacks were 

called to serve on juries.311 Blacks were excluded, according to 

commissioners, "because [they were not] intelligent, sober, discreet and 

impartial citizen[s], resident housekeeper[s]" or because they were not of 

the requisite age.312 The Supreme Court held that Hale's affidavit proving 

that blacks had historically not been on juries gave rise to an inference of 

purposeful discrimination that the State failed to rebut. 313 After the case, a 

black newspaper's headline, the Chicago Defender, blared "'Lily-White' 

Jury Trials Lose Again." 314 

A year later, in Pierre v. Louisiana,3 15 the Court again interpreted 

the Equal Protection Clause to be beneficial to racial minorities. Pierre was 

sentenced to death for the 1936 shooting of a white constable, Ignace 

Roussell, who was attempting to arrest him for stealing a plow. 316 

Allegedly, the plow theft occurred in 1932 and its white owner, Leonard 

Ory, unsuccessfully tried to recover it.317 When Ory returned to Pierre's 

home with his two sons and Constable Roussell, Pierre fled into his 

305. Id.  

306. Hollins, 295 U.S. at 395.  

307. Jess Hollins Won't Appeal, L. A. SENTINEL, Mar. 5, 1936, at 1; Jess Hollins Afraid to Seek 

New Trial!, ATLANTA DAILY WORLD, Mar. 6, 1936, at 1; Glad He Got Life Instead of Chair, AFRO

AMERICAN, Mar. 14, 1936, at 8.  

308. See Glad He Got Life Instead of Chair, AFRO-AMERICAN, Mar. 14, 1936, at 8.  

309. 303 U.S. 613, 616 (1938).  

310. Id. at 614; see also Hale v. Commonwealth, 108 S.W.2d 716 (Ky. 1937).  

311. Hale, 303 U.S. at 614.  

312. Id.  

313. Id. at 616.  

314. "Lily-White" Jury Trials Lose Again, CHI. DEFENDER, Apr. 23, 1938, at 3. Joe Hale, the 

following year, pled guilty to murder and was sentenced to life imprisonment. Escapes Chair After 2 

Years in Death Row, CHI. DEFENDER, May 6, 1939, at 4.  

315. 306 U.S. 354 (1939).  

316. ADAM FAIRCLOUGH, RACE & DEMOCRACY: THE CIVIL RIGHTS STRUGGLE IN LOUISIANA, 

1915-1972, at 63-64 (1995).  

317. Id. at 64.
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house. 318 Pierre claimed that he shot Roussell in self-defense after Roussell 
had broken down his door and entered with a drawn pistol. 319 

Approximately one-quarter to one-half of the parish's population 
was black, 320 yet according to Pierre's witnesses (the state offered no 
witnesses), "from 1896 to 1936 no negro had served on the Grand or Petit 
Juries in the Parish." 321 The Supreme Court of Louisiana, attempting to 
nullify a decision it found inconvenient, 322 interpreted Norris as though the 
Supreme Court had not established a new methodology for adjudicating 
equal protection violations. 323 The Norris Court clearly outlined a new 
principle; that the prolonged absence of blacks' service on juries established 
the almost unrebuttable presumption of an equal protection violation.  
Although the Supreme Court of Louisiana behaved as if there was no shift 
in Equal Protection doctrine, the Court reaffirmed its holding in Norris.32 4 

Shortly after Pierre, Rev. Carl T. Wethers was chosen to serve on a jury in 
East Baton Rouge, the first time in forty years that a black man was 
chosen.325 

A. Expanding Norris and Hints of Disparate Impact 

The Court seemingly expanded its Norris holding in two significant 
jury discrimination cases, Smith v. Texas 32 6 and Hill v. Texas.3 27 Edgar 
Smith was convicted of raping a white woman and an all-white jury 
sentenced him to life imprisonment. 328 In Harris County, Texas, where his 
trial was held, approximately twenty percent of the population was black.32 9 

Yet, very few blacks had ever served on juries. 330 This is to be 
distinguished from Norris, Hollins, and Pierre, where the Supreme Court 
reached its decisions with the understanding that blacks were entirely 
excluded.331 The county clerk's testimony concerning the court records 
from 1931 to 1938 established that: 

318. Id.  
319. Id.  

320. Pierre, 306 U.S. at 359.  
321. Id.  
322. Id.  
323. State v. Pierre, 180 So. 630, 631-32 (La. 1938).  
324. Pierre, 306 U.S. at 539.  
325. Negro Serves on Grand Jury in Baton Rouge, La. First Negro Member in Forty Years, 

PLAINDEALER, April 14, 1939, at 2. For Hugh Pierre, though, the Supreme Court victory did not save 
his life. After two additional trials, he was executed. FAIRCLOUGH, supra note 316, at 64.  

326. 311 U.S. 128 (1940).  
327. 316 U.S. 400 (1942).  
328. Smith, 311 U.S. at 128; see also High Court Slaps Dixie, AFRO-AMERICAN, Nov. 30, 1940, 

at 1. That Smith was given life and not sentenced to death reminds me of Thurgood Marshall's belief 
that "[h]e knew he had an innocent client ... when the jury returned a sentence of life imprisonment, 
rather than execution." Elena Kagan, For Justice Marshall, 71 TEx. L. REV. 1125, 1127 (1993).  

329. Smith, 311 U.S. at 129.  
330. Id.  
331. See supra notes 279-308; 315-324 and accompanying text.
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[O]nly 5 of the 384 grand jurors who served during that period 

were negroes; that of 512 persons summoned for grand jury duty, 

only 18 were negroes; that of these 18 the names of 13 appeared 

as the last name on the 16 man jury list, the custom being to 

select the 12 man grand jury in the order that the names appeared 

on the list; that of the 5 negroes summoned for grand jury service 

who were not given the number 16, 4 were given numbers 

between 13 and 16, and 1 was number 6; that the result of this 

numbering was that of the 18 negroes summoned, only 5 ever 

served, whereas 379 of the 494 white men summoned actually 

served; that of 32 grand juries empanelled, only 5 had negro 

members, while 27 had none; that of these 5, the same individual 

served 3 times, so that only 3 individual negroes served at all; 

that there had been no negroes on any of the grand juries in 1938, 

the year petitioner was indicted; that there had been none on any 

of the grand juries in 1937; that the service of negroes by years 

had been: 1931, 1; 1932, 2; 1933, 1; 1934, 1; 1935, none; 1936, 

1; 1937, none; 1938, none.332 

Texas gave wide discretion to local officials in composing juries.3 3 3 

The Supreme Court, although acknowledging that the state could have 

administered its policy in a nondiscriminatory fashion, found that 

unconstitutional discrimination occurred. 3 3 4 "Chance and accident alone," 

the Court wrote, "could hardly have brought about the listing for grand jury 

service of so few negroes from among. the thousands shown by the 

undisputed evidence to possess the legal qualifications for jury service." 3 3 5 

Two jury commissioners testified that they failed to select blacks because 

they lacked personal relationships with them. 33 6 The Court found that this, 

too, violated the Equal Protection Clause. 3 3 7 Here, the Court does not infer 

that intentional discrimination occurred. Rather, the Court found a 

violation when whites' racial biases detrimentally affected blacks' ability to 

receive fairness. 3 3 8 "Where jury commissioners limit those from whom 

grand juries are selected to their own personal acquaintance, discrimination 

can arise from commissioners who know no negroes . . . ."339 Smith's 

conviction was overturned, and because rape had a statute of limitations of 

a year, Smith and could not be retried.3 4 0 

In Hill v. Texas, the Supreme Court further developed the principle 

332. Smith, 311 U.S. at 129.  

333. Id. at 130-31.  

334. Id. at 131-32.  

335. Id. at 131.  

336. Id. at 132.  

337. Id.  

338. Id.  

339. Id.  

340. Supreme Court Bans Jim Crow Juries, N. Y. AMSTERDAM NEWS, Nov. 30, 1940, at 1.
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sketched in Smith v. Texas that equal protection violations can occur 
without an actor seeking to intentionally cause a racist outcome. 34 1 Henry 
Allen Hill was convicted of raping a white woman and an all-white jury 
sentenced him to death. 342 As in previous cases, blacks had long been 
excluded from juries in Dallas County. 343 The Court, finding an Equal 
Protection Clause violation, wrote that it was incumbent upon the state "not 
to pursue a course of conduct in the administration of their office which 
would operate to discriminate in the selection of jurors on racial 
grounds." 34 4 The Court wrote, "Discrimination can arise from the action of 
commissioners who exclude all negroes whom they do not know to be 
qualified and who neither know nor seek to learn whether there are in fact 
any qualified to serve." 345 This standard departs from the pre-Norris Intent 
Doctrine and even adds to the Norris doctrine. Here, the Court found an 
equal protection violation when the state chose a course of action that 
excluded blacks qualified to be jurors. 346 

Though not commonly recognized, Smith and Hill are particularly 
progressive equal protection opinions because the Court in both cases 
accepted that the Texas jury commissioners might not have purposefully 
excluded blacks but nonetheless found impermissible discrimination. If it 
relied on a motive-centered inquiry, the Court would have had to side with 
the state. These two cases illuminate the Intent Doctrine's tendency to 
entrench racial subordination. The commissioners in Smith and Hill stated 
that blacks were not chosen because they did not personally know of any 
qualified black jurors, and they only picked jurors they knew.34 7 The Court 
concluded that such behavior violated the Equal Protection Clause. 348 The 
underlying principle in these cases is that if a course of action is chosen that 
excludes blacks, even if it is not by design, unconstitutional discrimination 
would be found. These two cases are best read as championing the 
principle that disparate impact shouldbe the interpretive methodology of 
the Equal Protection Clause. Indeed, three decades later, in Griggs v. Duke 
Power Co., 349 a Title VII 1964 Civil Rights Act case, the Court wrote that 
employment policies violate disparate impact if they "operate as 'built-in 
headwinds' for minority groups." 350 That line would have been very fitting 
in Smith and Hill.  

341. Hill v. Texas, 316 U.S. 400, 404 (1942).  
342. Hillv. State, 157 S.W.2d 369, 370 (Tex. Crim. App. 1941).  
343. Hill, 316 U.S. at 402.  
344. Id. at 404.  
345. Id.  
346. See id. at 404.  
347. Smith v. Texas, 311 U.S. 128, 132 (1940); Hill, 316 U.S. at 404.  
348. Smith, 311 U.S. at 132; Hill, 316 U.S. at 404.  
349. 401 U.S. 424 (1971).  
350. Id. at 432.
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B. The Quota Retreat 

The Court significantly invigorated the Equal Protection Clause in 

Norris, Hollins and Pierre and particularly so in Smith and Hill. The 

promise of those cases was betrayed, however, in Akins v. Texas.351 L.C.  

Akins was sentenced to death for murder by an all-white jury,35 2 despite a 

viable self-defense claim. 35 3 Leon Morris, a white off-duty police officer 

started a fight with Akins, shot him, and in the ensuing struggle Morris was 

killed by a shot from his own gun.35 4 A Dallas attorney writing in the 

Nation said: 

If the wounded survivor of the fight had been a white man, it is 

doubtful whether, anywhere in Texas, he would have even been 

indicted .... And if he had been indicted and put on trial, it is 

absolutely certain that he would not have been convicted and 

given a death sentence[.] 355 

Michael Klarman has observed that "[m]ost southern whites 

apparently would not concede that blacks had a right to kill whites in self

defense" quoting the Nation's statement that, according to southern whites, 

"when a nigger kills a white man, death to him." 35 6 

Akins appealed his case to the Supreme Court, arguing that the 

state "purposely" only permitted one black person on the grand jury 

panel. 357 The testimony of the jury commissioners supported Akins's 

contention. One commissioner said, "We had no intention of placing more 

than one negro on the panel." 358 Another disclosed that "our intentions 

were to get just one negro on the grand jury." 35 9 Yet Justice Reed, writing 

the Supreme Court's majority opinion, was somehow "unconvinced that the 

commissioners deliberately and intentionally limited the number of Negroes 

on the grand jury list," and upheld the conviction. 36 0 That black grand jury 

member was, according to the Washington Post, a "carefully selected, 

barely literate, 81-year-old." 361 The Chicago Defender reported in 1945 

that "[t]he Supreme Court today upheld the right of the states to make 

deliberate token placement of Negroes on jury panels and remain within the 

351. 325 U.S. 398 (1945).  

352. Id. at 399.  

353. Akins v. State, 182 S.W.2d 723, 724 (Tex. Crim. App. 1944).  

354. Id.; MICHAEL KLARMAN, FROM JIM CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE 

STRUGGLE FOR RACIAL EQUALITY 281 (2004).  

355. Equal Justice, WASH. POST, Sep. 26, 1945, at 6.  

356. KLARMAN, supra note, 354 at 281.  

357. 325 U.S. at 403.  

358. Id. at 406.  
359. Id.  

360. Id. at 407.  

361. Equal Justice, supra note 355, at 6.
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law." 362 

Perhaps the -Court's majority wanted to praise, not condemn, a 
southern court for placing one black man on the jury while others kept 
juries lily-white. 363 Justice Reed reasoned that in Dallas County, because 
blacks represented approximately 15.5% of the population, if blacks were 
proportionally represented then each jury should average 1.8 blacks. 36 4 

Reed believed, therefore, that only one juror being black did not give rise to 
the inference that discrimination occurred. 365 The problem, however, was 
that Akins argued that there was a racial quota. 366 The decision to overturn 
his conviction in light of the previous cases would have been an easy 
decision, but the Court refused to make it.  

Justice Murphy's dissent was more consistent with post-Norris 
jurisprudence. 367 Murphy asserted, "Racial limitation no less than racial 
exclusion in the formation of juries is an evil condemned by the equal 
protection clause." 368  Because the jury commissioners admitted to 
purposefully limiting the number of black jurors to one, Murphy found a 
clear equal protection denial. 369 If theCourt had agreed with Murphy's 
dissent, Akins would have received a new trial; instead the Governor 
commuted his death sentence to life in prison. 370 And for the rest of the 
South, tokenism and quotas were essentially declared constitutional.  

In Patton v. Mississippi,37 1 the Court reaffirmed its post-Norris 
equal protection doctrine in jury discrimination cases. Eddie Patton was 
convicted of murdering Jim Meadows, a white man. 372 Patton was tried, 
convicted and sentenced to the electric chair all in one day. 37 3 The county 
had excluded blacks for at least thirty years, according to the evidence. 374 

The Supreme Court of Mississippi, attempting to defend the state from 
Supreme Court attack, noted that in order to serve on a jury, one must be a 
qualified elector and that few blacks were registered in the state.375 

Mississippi, the leader of black disfranchisement in 1890, still prevented 

362. Supreme Court Upholds Limit on Negro Jurymen, CHI. DEFENDER, June 9, 1945, at 3.  

363. KLARMAN, supra note 354, at 227.  

364. Akins, 325 U.S. at 405.  
365. Id. at 405-06.  
366. Id. at 403.  
367. Id. at 407 (Murphy, J., dissenting).  
368. Id. at 408 (emphasis omitted).  
369. Id. at 410.  
370. John LeFlore, Youth Saved from Chair by Governor of Texas, CHI. DEFENDER, Oct. 20, 

1945, at 6.  
371. 332 U.S. 463 (1947).  
372. Miss. Case to High Court, PITT. COURIER, Oct. 25, 1947, at 12.  

373. Id. The trial was held in Lauderdale County where blacks were thirty-five percent of the 
population but a black person never served as a juror for more than thirty years. ALEX A. ALSTON JR. & 
JAMES L. DICKERSON, DEVIL'S SANCTUARY: AN EYEWITNESS HISTORY OF MISSISSIPPI HATE CRIMES 
148 (2009).  

374. Patton, 332 U.S. at 468.  
375. Patton v. State, 29 So. 2d 96, 97-99 (Miss. 1947).
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blacks from voting.376 The Supreme Court, disagreeing with the number of 
blacks that could potentially serve on juries, found that Mississippi had 
denied Patton equal protection of the laws. 37 7 

In Brunson v. North Carolina,378 the Court overturned five 
convictions because the state excluded blacks from juries.37 9 Likewise, in 
Cassell v. Texas, 380 the Court found jury discrimination on very similar 
grounds as were seen in previous cases, although the Justices themselves 
concluded that the Equal Protection Clause was violated based on different 
rationales. 3 81 

The next jury case the Court heard stemmed from an alleged 
incident that supposedly occurred in Groveland, Florida in July 1949.382 
Three black men, Charles Greenlee, sixteen, Walter Irving, twenty-two, and 
Samuel Shepherd, twenty-two, were charged for kidnapping and raping 
Norma Padgett and assaulting her husband Willie, both white. 3 83 Another 
black male thought to be involved, Ernest Thomas, was shot and killed by 
police during the mob atmosphere that local whites whipped up after word 
spread of the crime. 3 84 The Florida National Guard was called in to quell 
the violence, but only after several black homes burned to the ground and 
blacks fled the area.385 All-white juries sentenced Shepherd and Irvin to 
death, and Greenlee received "life imprisonment or less." 3 8 6  Their 
convictions-which the Afro-American called a "frameup"387-were 

376. Id. at 98. The Mississippi Supreme Court, in its opinion in Patton v. State, cites statistics 
that clearly establish that Jim Crow still lived in the Magnolia State: 

Of the 25 qualified negro male electors there would be left, therefore, as those not 
exempt, 12 or 13 available male negro electors as compared with 5,500 to 6,000 
male white electors as to whom, after deducting 500 to 1,000 exempt, would 
leave a proportion of 5,000 nonexempt white jurors to 12 or 13 nonexempt negro 
jurors, or about one-fourth of one percent negro jurors,-400 to 1.  

377. Patton, 332 U.S. at 468.  

378. 333 U.S. 851 (1948) (per curiam).  
379. Id. The five cases listed in the Court's per curiam opinion are Brunson v. North Carolina; 

King v. North Carolina; Jones v. North Carolina; James v. North Carolina; and Watkins. v. North 

Carolina.  

380. 339 U.S. 282 (1950).  
381. See id. at 290 (finding that discrimination in jury selection does not depend on systematic 

exclusion; the statements of jury commissioners demonstrating purposeful discrimination is sufficient).  
The defendant, Lee Cassell was originally convicted of the murder of a sleeping watchman whose skull 
was crushed with an iron pipe so that the perpetrator could rob a store in Dallas. All-White Jury Issue 
Wins for Convicted Negro, L.A. TIMES, Apr. 25, 1950, at 12; Louis Lautier, Supreme Court Outlaws 
'Quotas' in Jury Selection, CLEV. CALL & POST, May 6, 1950, at 6B.  

382. Florida SheriffFast-Talks Mob Out of Lynching, CHI. DAILY DEFENDER, July 18, 1949, at 

21.  
383. STEVEN F. LAWSON, CIVIL RIGHTS CROSSROADS: NATION, COMMUNITY, AND THE BLACK 

FREEDOM STRUGGLE 179 (2003); Rape Suspects on Trial, But No Negroes on Jury, ATLANTA DAILY 

WORLD, Sep. 3, 1949, at 1.  
384. Deny Rape That Set Off Riots; Case Near Jury, CHI. DAILY TRIB., Sep. 4, 1949, at 10.  
385. Id.  
386. Two Must Die, One Gets Life; For Fla. Rape, J. & GUIDE, Sep. 10, 1949, at 1.  
387. Seek New Trials in Florida Attack Frameup, AFRO-AMERICAN, Sep. 17, 1949, at 3.
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overturned in Shepherd v. Florida388 in a short per curiam opinion that 
merely cited previous jury discrimination cases. 38 9 

Three weeks after reversing the convictions of Shepherd, Irviig, 
and Greenlee, the Court reversed that of Herman Lee Ross. 3 9 0 Ross, who 
appears to have suffered mental problems, 391 was sentenced to death for the 
murder of Guido Nesti, a white man, in June 1948 stemming from an 
attempted robbery. 392 Because only two blacks had served on grand juries 
in the previous thirty years in Galveston County, Ross was given a new trial 
in Ross v. Texas.393 

Two years later, in Avery v. Georgia,394 the Court struck down a 
clever attempt to obfuscate racial discrimination in jury composition. 395 To 
do so, the Court had to eschew the Intent Doctrine. Fulton County, Georgia 
had a curious jury-picking system in which the names of whites were 
printed on white tickets while the black names were printed on yellow ones, 
all of which were put in a jury box. 396 A judge selected tickets from the 
box, and then the tickets were given to a sheriff who then delivered them to 
a clerk.397 The clerk's job was to "arrange" the tickets and type up a list of 
persons to be contacted to serve on the panel. 398 

James Avery, twenty-two, despite declarations of innocence, was 
convicted of the October 1950 rape of a white woman and sentenced to 

388. 341 U.S. 50 (1951) (per curiam).  
389. Id. After the conviction, a local sheriff, Willis McCall, killed Shepherd and nearly killed 

Irvin after he claimed that they attempted to escape, although they were both chained together.  
Handcuffed Man Slain; Called 'Legal Lynching', J. & GUIDE, Nov. 17, 1951, at 1. At the height of the 
Cold War, the incident was an international news story, with one Soviet United Nations delegate 
commenting that the U.S. "had a nerve talking about human rights and upbraiding other nations while 
Negroes were shot down by an officer of law while in custody." LAWSON, supra note 383, at 190 
(quoting Answer to Vishinsky, CRISIS, Dec. 1951, at 58). Irving and Greenlee were later paroled in the 
1960s. Id. at 193. For a deeper discussion on the alleged crimes, holes in the prosecution's case, and 
the four's possible innocence, see id. at 179-95.  

390. Ross v. Texas, 341 U.S. 918 (1951); Murder Verdict Voided, N. Y. TIMES, May 1, 1951, at 
18.  

391. Supreme Court Reverses Herman Ross Conviction, ATLANTA DAILY WORLD, May 2, 1951, 
at 1, 6 ("Ross had long been. . . an outcast, a waif of society; that he had a tendency to kill, and that he 
had never mixed with society or made any contribution to it.").  

392. Ross v. State, 233 S.W.2d 126, 126 (Tex. Crim. App. 1950).  
393. 341 U.S. at 918; see also Murder Verdict Voided, supra note 390, at 18. Ross also argued 

that the prosecutor used the peremptory challenge in a discriminatory fashion, but the Supreme Court's 
per curiam opinion is silent on the issue. Supreme Court Reverses Herman Ross Conviction, supra note 
391, at 1.  

394. 345 U.S. 559 (1953).  
395. Id.  
396. Id. at560.  
397. Id. at 561.  
398. Id. The Court later heard Williams v. Georgia, 349 U.S. 375 (1955), in which the conviction 

was procured through the same jury discrimination scheme, though here the Court's decision hinges on 
procedural issues relating to appeal because Aubrey Williams's attorney did not contest the scheme at 
the proper time, according to Georgia's Supreme Court. See High Court OKs Belated Appeal for 
Atlantan Facing Execution, ATLANTA DAILY WORLD, June 7, 1955, at 1.
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death. 399 The jury took only an hour and fifteen minutes in September 1951 
to return a guilty verdict, and his execution date was set for November 2nd 
of that year. 400 He appealed his case to the Supreme Court, which found 
the use of separately colored tickets in Fulton County to be clear evidence 

of discrimination. 40 1 In Avery, unlike the previous cases, blacks did serve 
on juries in the county, although there were no blacks on the sixty-person 
panel from which Avery's jury was drawn. 40 2 The scheme was likely 
instituted to ensure blacks could be excluded in cases where inclusion 

might prevent Jim Crow justice. Quoting Hill v. Texas, the Court argued 
that jury commissioners were required to follow a "course of conduct" that 

did not "operate to discriminate in the selection of jurors on racial 
grounds." 403 The Supreme Court of Georgia found that the use of different 

colored paper was "prima facie evidence of discrimination." 40 4  The 
Georgia court concluded, nonetheless, that Avery was required to prove 
intentional discrimination. 405 The attorney for Georgia agreed, averring 

that there was a "factual vacuum" that Avery failed to fill.40 6 The U.S.  
Supreme Court, however, disagreed, writing that "[i]f there is a 'vacuum' it 

is one which the State must fill, by moving in with sufficient evidence to 
dispel the prima facie case of discrimination." 407 

Justice Frankfurter's concurrence mentions that previous jury 
commissioners testified that the use of different colored papers was to 
effectuate racial discrimination.408 But in the instant case, there was no 
evidence that discrimination occurred, and blacks, moreover, previously 
served on juries in the county. 409 The Court could have relied on Williams 
v. Mississippi, and held that Avery had "not . . . shown that [the jury 
commissioners'] actual discrimination was evil; only that evil. was 
possible." 410 The Court, however, furthered racial justice because it refused 
to interpret the Equal Protection Clause as requiring proven intent. 411 

After dealing with tricky but transparent machinations in Avery, 

399. Avery, 345 IJ.S. at 560; see also Officials Study Court decision on Jury System, ATLANTA 

DAILY WORLD, May 27, 1953, at 1; George Coleman, Avery Declares Innocence to 1950 Assault 
Charge, ATLANTA DAILY WORLD, Sep. 20, 1951, at 1. The rape was supposed to have taken place in 
Chickamauga, Georgia but the trial was transferred to Fulton County after an alleged attempt to lynch 

Avery. George Coleman, James Avery Given Chair in Alleged Rape Case Here, ATLANTA DAILY 

WORLD, Sep. 21, 1951, at 1 [hereinafter Coleman, Chair].  

400. Coleman, Chair, supra note 399, at 1.  

401. Avery, 345 U.S. at 562.  

402. Id. at 561.  

403. Id. (quoting Hill v. Texas, 316 U.S. 400, 404 (1942)).  

404. Id. at 562.  
405. Id.  

406. Id.  

407. Id.  
408. Id. at 564 (Frankfurter, J., concurring).  

409. Id. at 561 (majority opinion).  

410. Williams v. Mississippi, 170 U.S. 213, 225 (1898)).  

411. Avery was later tried without a jury, convicted, and sentenced to a mandatory twenty-year 
prison term. Gets 20 Years in Attack Case, ATLANTA DAILY WORLD, May 1, 1954, at 2.
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Hernandez v. Texas,412 Reece v. Georgia,413 Eubanks v. Louisiana,414 and 
Anderson v. Alabama415 were easy to decide. Pete Hernandez had been 
convicted of murdering another man of Mexican ancestry, Joe Espinosa. 416 

After rejecting Texas's contention that the Equal Protection Clause only 
protected blacks and whites, the Court found that continuous exclusion of 
Mexican-Americans from jury service despite there being eligible potential 
jurors established an equal protection violation. 41 7 Amos Reece, who had 
been convicted of raping a white woman, had his conviction overturned 
because of black exclusion from juries, in addition to being denied effective 
assistance of counsel.418  Freddie Eubanks's conviction for murdering 
Mable Clarkson, an elderly white woman, for which he was sentenced to 
death, was overturned because of historical exclusion of blacks from juries 
in the parish of Orleans, Louisiana.4 19 And Leslie Lloyd Anderson's 
conviction for murdering Tom Reese by driving recklessly in a residential 

412. 347 U.S. 475 (1954). Hernandez is a historically significant case because it confirmed that 
Mexican-Americans had equal protection rights under the Fourteenth Amendment. See id. at 479 
(holding that "persons of Mexican dissent" constitute a separate class "distinct from whites" in Jackson 
County). For works dedicated to this important case, see, for example, IGNACIO M. GARCIA, WHITE 
BUT NOT EQUAL: MEXICAN AMERICANS, JURY DISCRIMINATION, AND THE SUPREME COURT (2008) 
(exploring Hernandez v. Texas); COLORED MEN AND HOMBRES AQU: HERNANDEZ V. TEXAS AND THE 
EMERGENCE OF MEXICAN-AMERICAN LAWYERING (Michael A. Olivas ed., 2006) (devoting ten essays 
to the start of Mexican American lawyering on the fiftieth anniversary of Hernandez v. Texas); Jamie L.  
Crook, From Hernandez v. Texas to the Present: Doctrinal Shifts in the Supreme Court's Latina/o 
Jurisprudence, 11 HARV. LATINO L. REV. 19, 31 (2008) (exploring "the operation of black-white 
paradigms in the Court's varied treatment of Latina/o struggles for equality and judicial recognition 
since Hernandez v. Texas"); Richard Delgado, Rodrigo's Roundelay: Hernandez v. Texas and the 
Interest-Convergence Dilemma, 41 HARV. C.R.-C.L. L. REV. 23 (2006) (exploring Hernandez and the 
Interest-Convergence dilemma); Neil Foley, Over the Rainbow: Hernandez v. Texas, Brown v. Board of 
Education and Black v. Brown, 25 CHICANO-LATINO L. REV. 139 (2005) (studying the interplay of race, 
legal developments and civil rights lawyering focusing on Latinos); Marcos Guerra, Hernandez v.  
Texas: A 50th Anniversary Celebration, 11 Tex. HISP. J. L. & POL'Y 11 (2005) (Hernandez symposium 
transcript); Ian Haney Lopez, Race and Colorblindness after Hernandez and Brown, 25 CHICANO
LATINO L. REV. 61 (2005) (arguing against colorblindness).  

413. 350 U.S. 85 (1955).  
414. 356 U.S. 584 (1958).  
415. 366 U.S. 208 (1961).  
416. Hernandez, 347 U.S. at 476.  
417. Id. at 480-82.  
418. Reece, 350 U.S. at 86, 88-89. When the rape occurred, Reece was already in prison for 

attempted rape but was made a "trusty," or a prisoner who works outside of the prison-in his case, on a 
Georgia chain gang. Reece, Cobb [sic] Trusty, Draws Indictment, ATLANTA DAILY WORLD, Oct. 24, 
1953. The victim was a housewife who lived at a nearby home. Id. After the Court reversed his 
conviction, he was tried, re-convicted, and sentenced to death. Amos Reece is Scheduled to be Executed 
Today, ATLANTA DAILY WORLD, Dec. 4, 1956, at 1. Black Atlanta newspaperman, George Coleman 
wrote after Reece's execution that there was "legendary doubt of [Reece's] guilt." George Coleman, 
The Town I Live in, ATLANTA DAILY WORLD, Jan. 8, 1957, at 4.  

419. See Eubanks, 356 U.S. at 585, 588; see also High Court Refuses to Save Seven from Death, 
PLAINDEALER, Oct. 25, 1957, at 2 (discussing Eubanks's and others' challenges to the U.S. Supreme 
Court). At the time of the murder, Eubanks was fifteen and was accused of stabbing and beating to 
death a seventy-year-old woman during the commission of a burglary. WILBERT RIDEAU, IN THE PLACE 
OF JUSTICE: A STORY OF PUNISHMENT AND DELIVERANCE 39 (2010). After the conviction, Eubanks 
pled guilty and was freed within a decade of the plea bargain. Id. at 58.
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area42 was overturned because blacks were historically excluded from 
Alabama juries. 4 2 1 

Even though the Court continuously held that the long absence of 
blacks from juries warranted overturning convictions, southern states 
continuously refused to pay heed. In 1966, Mississippi's Supreme Court 
warned local officials to comply with Norris if the state "hope[d] to 
continue to handle violations of our laws." 422 Yet, well into the 1960s, the 
Supreme Court was still asked to correct equal protection violations 
stemming from jury discrimination. In Arnold v. North Carolina,423 Jesse 
James Arnold and George Dixon were sentenced to death for the murder of 
George T. McAuthur. 42 4 Uncontradicted testimony that for over twenty
four years only one black person served as a grand juror in a county where 
blacks had substantial presence established an equal protection violation. 425 

C. The Swain Betrayal 

In Norris, the Court resuscitated the Equal Protection Clause, 
though Akins, where tokenism was upheld, wounded it. In Swain v.  
Alabama,426 the last important jury discrimination case of the era, the 
clause was severely weakened. 427 Robert Swain, a teenager, was sentenced 
to death for raping a seventeen-year-old white girl4 28 and sought to have his 

420. Anderson v. State, 40 Ala. App. 509, 512-13 (Ala. Ct. App. 1959) 
421. See Anderson v. Alabama, 366 U.S. 208, 208 (1961).  
422. Bass v. State, 182 So. 2d. 591, 595 (Miss. 1966).  
423. 376 U.S. 773, 773 (1964).  
424. State v. Arnold, 129 S.E.2d 229, 230 (N.C. 1963).  
425. Arnold, 376 U.S. at 774. Not only were states still excluding blacks from juries, Alabama, in 

Coleman v. Alabama, prevented defendants from introducing evidence to support a claim of racial 
exclusion in jury composition. 377 U.S. 129, 132 (1965). In that case, John "Big Time" Coleman was 
sentenced to death for killing John D. "Screwdriver" Johnson, a white mechanic. Coleman v. State, 164 
So. 2d 704, 705 (Ala. 1963). The Supreme Court held that Coleman should have been given an 
opportunity to present evidence to corroborate his charge of purposeful racial exclusion in the 
composition of juries. Coleman, 377 U.S. at 133. On remand Alabama courts denied that blacks were 
purposefully excluded and the Supreme Court reversed his conviction again. Coleman v. Alabama, 389 
U.S. 22, 23 (1967).  

426. 380 U.S. 202 (1965).  
427. Swain has received much attention in scholarly literature. See, e.g., Mack E. Barham, The 

Peremptory Challenge: A Prosecutorial Stratagem to Circumvent Due Process, 1 S. U. L. REV. 16, 16 

(1975) (arguing that those who predicted Swain would permit the all-white jury were correct); James S.  
Bowen, Peremptory Challenge Discrimination Revisited: Do Batson and McCleskey Relieve or 

Intensify the Swain Paradox, 11 NAT'L BLACK L.J. 291, 292-93 (1990) (arguing that that Swain created 
a paradox in jury selection discrimination cases); Roger S. Kuhn, Jury Discrimination: The Next Phase, 
41 S. CAL. L. REV. 235, 253 (1968) (arguing that "the Court's conclusion [in Swain] was quite 
perplexing"); Gilda Mariani, Note, Peremptory Challenge-Divining Rod for a Sympathetic Jury, 21 
CATH. LAW. 56, 56 (1975) (noting that Swain gave "attorneys ... the right to peremptorily challenge 
prospective panelists for any or no reason"); Comment, Swain v. Alabama: A Constitutional Blueprint 

for the Perpetuation of the All White Jury, 52 VA. L. REV. 1157, 1163 (1966) (arguing that Swain 
permitted states to exclude blacks from juries).  

428. State v. Swain, 156 So. 2d 368, 369 (Ala. 1963)
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conviction set aside because of discrimination in jury selection.429 In the 
county where the trial was held, black males over twenty-one years of age 
accounted for twenty-six percent of all males in the age group, yet only ten 
to fifteen percent of the grand and petit jury panels from which individual 
jurors were drawn since 1953 were black. 430 During this period, blacks 
served on eighty percent of grand juries. 43 1 Two, in fact, served on Swain's 
grand jury. 432 The problem, though, was with petit juries-the jury that 
determines guilt or innocence. 43 3 In short, blacks never served. 43 4 While 
blacks were on jury panels, no blacks sat on a petit jury for fifteen years 
because prosecutors and criminal defense attorneys used peremptory 
challenges to prevent their serving, 435 a practice that was rampant all 
across the South. 4 3 6  The Court determined that because blacks were 
routinely on jury panels, the case could not be decided along the lines of 
Norris and its progeny. 437 Although blacks were lower in proportion, 
absent a showing of discriminatory intent, the Court would not find that an 
unconstitutional act had taken place. 438 

The key issue in the case, then, became whether the Equal 
Protection Clause had been violated by the use of racially motivated 
peremptory challenges. 43 9 The Court traced its history, concluding that 
fettering the peremptory challenge process departed from long established 
legal norms. 440 That challenges were non-reviewable was a basic tenet 
firmly situated in centuries-long legal culture.4 41 The Court, therefore, held 
that "it is permissible to insulate from inquiry the removal of Negroes from 
a particular jury on the assumption that the prosecutor is acting on 
acceptable considerations related to the case he is trying, the particular 
defendant involved and the particular crime charged." 442 That is to say, 
prosecutors (and criminal defense attorneys) were extended, essentially, full 

429. Swain, 380 U.S. at 203; see also Condemned Negro Wins Stay, N. Y. TIMES, July 3, 1965, at 
46.  

430. Swain, 380 U.S. at 205.  
431. Id.  

432. Id.  

433. Id.  
434. Specifically, since 1950, no blacks had served on a petit jury. Id. Eight black men appeared 

on Swaine's petit jury panel though none served. Jon M. Van Dyke, Peremptory Challenges Revisited, 
12 NAT'L BLACK L.J. 114, 121 n.42 (1990-1993) (discussing issues pertaining to the use of the 
peremptory challenge). Two were excused and the prosecutor challenged the remaining six. Id.  

435. Swain, 380 U.S. at 205, 209-10.  

436. U.S. COMM'N ON CIVIL RIGHTS, JUSTICE: REPORT OF THE UNITED STATES COMMISSION ON 

CIVIL RIGHTS BOOK 5, at 93 (1961); Supreme Court Hears Arguments on Jury Exclusion of Negroes, 

CHI. DAILY DEFENDER, Dec. 8, 1964, at 7.  

437. See Swain, 380 U.S. at 209.  
438. Id. at 209, 228 n.32.  
439. Id. at 209-20.  
440. Id. at 219. For a discussion on the history of the peremptory challenge see Van Dyke, supra 

note 434, at 118-21.  
441. Id. at 218-19.  
442. Id. at 223.
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deference in their use of peremptory challenges. 443 Unless the prosecutor 

admitted discrimination, Swain provided ample cover for those seeking to 

maintain an all-white jury.  

The final issue in the case was the argument that blacks had not 

appeared on petit juries for the last fifteen years. 444 Swain's attorney, the 

NAACP's Constance Baker Motley, contended that this put the case in line 

with Norris.4 45 The Court, though, re-embraced the Intent Doctrine. There 

were many reasons why blacks might fall victim to the peremptory 

challenge, the Court found, including motivations by black defendants 

believing that all-white juries were in their best interests. 44 6 Because of this 

murkiness, the Court held that absent proof of a discriminatory motivation, 

Norris's holding could not be applied to peremptory challenges. 44 7 

In all, Swain was a self-contradictory and ultimately dangerous 

decision for minority criminal defendants. On the one hand, the Court 

stated that making the peremptory challenge open to equal protection 

challenge departed from established law.44 8 The Court nevertheless went 

on to intimate that if blacks were long excluded from jury service because 

of a deliberate plan to knock off all black potential jurors, 'then a 

constitutional violation had occurred. 4 4 9 The claim is impossible to prove, 

however, because Swain instructs courts to presume that prosecutors acted 

properly, just as the Supreme Court did with jury commissioners pre

Norris.450 Swain allowed states to maintain the all-white jury by ensuring 

that a small but real percentage of blacks were on jury panels, much like in 

Akins, thus defeating a Norris-like attack. And those few blacks on panels 

could be prevented from jury service with the use of the peremptory 

challenge. 451 

Two years later, the issue of racial discrimination in juries again 

came to the Supreme Court in a series of cases: Whitus v. Georgia,452 

443. See id.  

444. Id.  

445. See id.; High Court Limits White-Jury Rule; Affirms Negro's Conviction-Finds Bias Not 

Proved, N. Y. TIMES, Mar. 9, 1965, at 22.  

446. Swain, 380 U.S. at 225-26.  

447. See id. at 227-28.  

448. Id. at 221.  

449. Id. at 224.  

450. Id. at 221-22; see also supra Part II.  

451. Mack E. Barham argued that the predictions that Swain would permit the all-white jury were 

right and that State v. Gray, 285 So. 2d 199 (La. 1973) and State v. Jack, 285 So. 2d 204 (La. 1973) 

illustrate this. See Barham, supra note 427, at 16. Barham writes, "In both the Gray and Jack cases, the 

State's use of its peremptory challenges resulted in trials by all-white juries of Black defendants accused 

of crimes against white victims, notwithstanding the presence on each of the petit jury venires of 

substantial numbers of Blacks qualified for jury service." Id.  

452. 385 U.S. 545 (1967). Phil Whitus was one of four black men, including Leon Davis, Judson 

Stillman and John Daniels, who was accused of murdering James Glenn, a twenty-two-year-old white 

man. Another Negro Given Chair on Slaying White. ATLANTA DAILY WORLD, Jan. 15, 1960. Whitus 

and Davis were sentenced to death, and Stillman and Daniels pled guilty and served life sentences. Jack 

Nelson, Lynching Claimed as Negro Plans Appeal, L.A. TIMES, Apr. 17, 1965, at 5. The case was
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Bostick v. South Carolina,"' Cobb v. Georgia,454 Coleman v. Alabama,45 5 

Jones v. Georgia,4 56 and Sims v. Georgia;4" and again a year later in 
Anderson v. Georgia4 58 and Sullivan v. Georgia.459 In Whitus, an obviously 
fed-up Court unanimously signed onto Justice Clark's opinion, the first line 
of which read: "Once again we are confronted with the question of racial 
discrimination in the selection of the grand and petit juries which have 
respectively indicted petitioners and found them guilty of the offense of 
murder."460 But because of Swain, the Supreme Court gave states a path to 
keep blacks off of juries. Only when defendants could prove that 
prosecutors intentionally kept blacks from serving would the Court find an 
equal protection violation. The Swain Court failed to heed the lesson of the 

referred to as the "'good samaritan' slaying" because Glenn helped the four men get their car out of a 
ditch. Court Agrees to Review Case of Condemned Man, ATLANTA DAILY WORLD, June 26, 1962, at 1.  

453. 386 U.S. 479 (1967). Lewis Bostick was convicted of the murder of C.W. Floyd, the 
Sherriff of Jasper County, South Carolina on January. 18, 1962. State v. Bostick, 131 S.E.2d 841, 841 
(S.C. 1963). After the Court reversed his conviction, he was re-convicted and received life 
imprisonment. State v. Bostrick, 169 S.E.2d 608, 608 (S.C. 1969).  

454. 389 U.S. 12 (1967). When he was fifteen, Preston Cobb was sentenced to death for the 
murder of an elderly white man, Frank Coleman Dumas, after the jury deliberated for only forty-five 
minutes. Preston Cobb Saved, CRISIS, Jan. 1965, at 45. Cobb and his mother had worked for Dumas on 
his farm and "there were reports that the farmer had repeatedly threatened him." RUDOLPH ALEXANDER 
JR., RACISM, AFRICAN AMERICANS, AND SOCIAL JUSTICE 40 (2005). No blacks had ever served on a 
jury in the county despite blacks constituting a majority. Id. Cobb's white attorney, moreover, who had 
defended over two hundred black criminal defendants in the state, "never felt that any of his African 
American clients had not received a fair trial because only Whites were permitted to serve on juries." 
Id. The NAACP subsequently took over his case. Attorneys Battle to Keep Boy, 15, From Chair, 
AFRO-AMERICAN, May 26, 1962, at 19. According to Vernon E. Jordan Jr., Cobb's case "was being 
followed by the world." VERNON E. JORDAN JR. & ANNETTE GORDON-REED, VERNON CAN READ!: A 
MEMOIR 134 (2001). In 1968, when Cobb was twenty-two years old, he pled guilty and received an 
eighteen-year prison sentence. Preston Cobb Pleads Guilty, Gets 18 Years, ATLANTA DAILY WORLD, 
Feb. 23, 1968, at 2.  

455. 389 U.S. 22 (1967); see also supra note 425.  
456. 389 U.S. 24 (1967). Alexander David Jones received a life sentence for the murder of Dollie 

Fleming. Jones v. State, 154 S.E.2d 228 (Ga. 1967).  
457. 389 U.S. 404 (1967). Isaac Sims, Jr., was convicted for the 1963 rape of a white woman in 

Charlton County, Georgia. Georgia Bench'Rips Rulings of U.S. Court, CHI. TRIB., July 15, 1965, at 
D12. Sims first conviction was reversed because he was not given counsel after the death sentence was 
imposed. Sims v. Balkom, 136 S.E.2d 766, 770-71 (Ga. 1964). His second conviction was set aside 
after the Court concluded that his confession was involuntary and that blacks were discriminated against 
injury selection. Sims, 389 U.S. at 406-08.  

458. 390 U.S. 206 (1968). This case involved flag desecration during a "freedom march" in Crisp 
County, Georgia. Hinton v. State, 154 S.E.2d 246, 250 (Ga. 1967). For a discussion on flag desecration 
see Albert M. Rosenblatt, Flag Desecration Statutes: History and Analysis, 1972 WASH. U. L. Q. 193 
(1972) (discussing the constitutionality of statutes geared to criminalize desecrating the American flag).  

459. 390 U.S. 410 (1968). Julious Sullivan was convicted of murdering a white man in Lamar 
County, Georgia. Reverse Murder Conviction in Ga., NEW PITT. COURIER, Apr. 6, 1968, at 3. After the 
Court reversed his conviction, he was reconvicted and sentenced to death. Sullivan v. State, 168 S.E.2d 
133, 134 (Ga. 1969). His death sentenced was commuted to life imprisonment when the Supreme 
Court, in Furman v. Georgia, 408 U.S. 238 (1972), held that the death penalty violated the Eighth and 
Fourteenth Amendments. Sullivan v. State, 194 S.E.2d 410 (Ga. 1972).  

460. Whitus v. Georgia, 385 U.S. 545, 546 (1967). In all of the Georgia cases, the Court found 
unconstitutional discrimination because the jury commissioners used segregated tax digests from which 
to draw jurors.
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Norris Court: the Intent Doctrine does not protect racial minorities but 
rather those who wish to discriminate against them.4 61 

Conclusion 

When hearing the early jury discrimination cases, the Court had to 

choose a constitutional methodology to govern the Equal Protection Clause.  

Of the all the possibilities, the Court initially selected one that effectively 
rendered the Equal Protection Clause valueless in all except the most 
blatant instances of discrimination. Indeed, when adhering to the Intent 
Doctrine, the Court permitted states to exclude blacks from jury service.  
Black criminal defendants were then forced to convince an all-white jury 
that they were innocent of the crimes of which they were accused.  
Although Strauder, which held that a statute expressly preempting black 

juror service violated the Equal Protection Clause, was promising, the early 
equal protection jurisprudence was terribly misguided if the goal was to 

ameliorate racial discrimination. Later, starting with Norris, the Court 

strayed from the Intent Doctrine, to the benefit of racial minorities. All of 
the cases discussed in this article substantiate the overarching principle that 

racial justice is fettered when the Equal Protection Clause is interpreted as 

requiring that intent be proven. But, when the Court considered other 

factors, specifically the effects of a policy, racial justice was furthered.  

The problem, however, is that contemporary jurisprudence tracks 

closer to the pre-Norris rather than the post-Norris line of cases. In 

Washington v. Davis, 462 the Court strongly embraced the Intent Doctrine 
without acknowledging the inherent difficulty of proving the subjective 
intent of an actor predisposed to deny any wrongdoing. In that case, the 

Court held that because black Washington D.C. police officers could not 
prove that a test used in employment decisions, which blacks 

disproportionately failed, was instituted to discriminate against blacks, 
equal protection was not denied. 46 3 That holding was extended to criminal 

cases as well. Most notably, in McClesky v. Kemp, 46 4 the Court affirmed 
the conviction of a black man sentenced to death for murder, although, in 

Georgia courts, "defendants charged with killing white victims were 4.3 

461. Swain was ultimately overturned. See Batson v. Kentucky, 476 U.S. 79, 95 (1986) 

(overruling that portion of Swain that requires defendants to demonstrate systemic discrimination in the 
use of preemptory challenges); see also Miller-El v. Dretke, 545 U.S. 231, 239 (2005); Johnson v.  

California, 545 U.S. 162 (2005). However, the problem of blacks being excluded from juries still 
continues. See Shaila Batson Dewan, Blacks Still Being Blocked From Juries in the South, Study Finds, 

N. Y. TIMES, June 2, 2010, at 14 (noting that blacks are still excluded from juries in the South); see also 

EQUAL JUSTICE INITIATIVE, ILLEGAL RACIAL DISCRIMINATION IN JURY SELECTION: A CONTINUING 

LEGACY (2010), available at http://eji.org/eji/files/62510%20Edited%20Tutwiler%20version% 
20Final%2OReport%20from%20printer%200nline.pdf (last visited December 28, 2010) (establishing 
that prosecutors in the South still exclude blacks from juries).  

462. 426 U.S. 229 (1976).  
463. Id. at 249-51.  
464. 481 U.S. 279 (1986).
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times as likely to receive a death sentence as defendants charged with 
killing blacks" and "black defendants . . . who kill white victims have the 
greatest likelihood of receiving the death penalty." 465 

The Norris Court taught the legal community what the Washington, 
McClesky, and successive Courts have ignored. The high Court must 
grapple with the reality that current equal protection doctrine is grounded in 
the jurisprudence of justices that configured the Fourteenth Amendment to 
be useless in protecting even the very lives of blacks.  

465. Id. at 287. For the study the Supreme Court cites in McClesky, see David C. Baldus, Charles 
Pulaski, & George Woodworth, Comparative Review of Death Sentences: An Empirical Study of the 
Georgia Experience, 74 J. CRIM. L. & CRIMINLOGY 661 (1983).
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Introduction 

Eyewitness accounts of a suspect's race are notoriously unreliable.' 

Suspect profiles that emphasize race tend to include too many suspicionless 

individuals whose appearance corresponds to underspecified expectations 

*The first part of the title comes from Erin Murphy, The New Forensics: Criminal Justice, False 

Certainty, and the Second Generation of Scientific Evidence, 95 CAL. L. REV. 721 (2007). Murphy 

argues that forensic reliance on information databases has attracted scholarly interest in a new class of 

"second-generation" technologies such as DNA databases, fMRI imaging, and biometric scanning.  

Whereas "first-generation" forensic tools like blood tests, handwriting samples, and fingerprinting can 

confirm or refute the guilt of a known suspect, integration of databases equips "second-generation" tools 

for proactive searches of unknown suspects. The power of "second-generation" tools has led scholars to 

discount forensic applications beyond the database. I try to show why this neglect is a mistake.  

* Law Clerk to Hon. Stephen Reinhardt, U.S. Court of Appeals for the Ninth Circuit. Yale Law School, 

J.D. 2010; Oxford University, D.Phil. 2007; Harvard College, A.B. 2004. Thanks to Jay Aronson, Jack 

Balkin, Richard Banks, Teneille Brown, Robert Burt, Bennett Capers, David Caudill, Mildred Cho, Troy 

Duster, Jeffrey Fagan, David Faigman, Lisa Faigman, Nita Farahany, Brandon Garrett, Hank Greely, 

Edward Imwinkelried, Dan Kahan, David Kaye, Jonathan Kahn, Jamie King, Michael Klarman, Kelly 

Lowenberg, Michael Malinowski, Tracey Meares, Erin Murphy, Osagie Obasogie, Alex Pollen, Nicole 

Ries, Lawrence Rosenthal, David Rudovsky, Barry Scheck, Peter Schuck, Mark Shriver, Alex Stein, 

Jennifer Kristin Wagner, and to workshop participants at Hastings Law School, Stanford Law School, 

and Vanderbilt Law School, where earlier versions of this Article were presented.  

1. See infra notes 137-162 and accompanying text.
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about what members of the identified race look like. At the same time, 
racially salient descriptions capture too few individuals who do not match 
those expectations but for whom there is independent reason for suspicion.  
Yet police reliance on race-based suspect descriptions is almost universally 
accepted as legitimate by judges and scholars alike.2 

For many violent crimes, a victim or witness report is the only 
information about what a suspect looks like, and eyewitnesses can often 
describe a fleeing suspect in little other than racial terms.3 Race-based 
suspect descriptions are useful because racial categories serve as a quick
and-ready proxy for conspicuous and distinguishing physical features. To 
ignore available information about a suspect's race in a police investigation 
could jeopardize the apprehension of a potentially dangerous criminal.  

This Article argues that emerging powers of forensic technology 
will make police reliance on racial identifiers more difficult to defend. A 
new forensic technique called DNA phenotyping or molecular photofitting 
is being developed with research funding from National Institute of Justice4 

in order to infer a suspect's complexion and facial features using cell tissue 
recovered from a crime scene.5 Statutes in three states already prohibit the 
use of this tool by police investigators.6 I examine the far-reaching 
implications of DNA phenotyping for the evolving relationship among 
scientific evidence, criminal law, and racial understandings. 7 

2. See, e.g., United States v. Waldron, 206 F.3d 597, 604 (6th Cir. 2000) ("Common sense 
dictates that, when determining whom to approach as a suspect of criminal wrongdoing, a police officer 
may legitimately consider race as a factor if descriptions of the perpetrator known to the officer include 
race."); DAVID COLE, No EQUAL JUSTICE: RACE AND CLASS IN THE AMERICAN CRIMINAL JUSTICE 
SYSTEM 540 (1999) (arguing that "racial identity, like hair color or attire, is an appropriate consideration 
in identifying suspects where an eyewitness has described a specific perpetrator of a particular crime"); 
RANDALL KENNEDY, RACE, CRIME, AND THE LAW 137-38 n.* (1997) ("[Skin] color is being used no 
differently than information about the pants or jacket or shoes that the suspect was said to be wearing.").  
The lone exception is Richard Banks, who argues that courts should treat police reliance on race-based 
suspect descriptions as a racial classification, and that such treatment would require reexamination of 
equal protection doctrine. See R. Richard Banks, Race-Based Suspect Selection and Colorblind Equal 
Protection Doctrine and Discourse, 48 UCLA L. REV. 1075, 1080, 1196 (2001). Even Banks, however, 
assumes that racial descriptions are useful and perhaps intractable. See id. at 1109, 1123.  

3. Race-based suspect descriptions may come from eyewitness observation of a suspect's speech 
patterns, hairstyles, or physical characteristics. See, e.g., United States v. Card, 86 F.Supp. 2d 1115, 
1116-19 (D. Utah 2000) (discussing admissibility of lay testimony inferring race or ethnicity based on 
accent or word choice).  

4. See Research and Development Funding, DNA INITIATIVE, http://www.dna.gov/audiences/ 
researchers/rfunding (last visited Nov. 10, 2010) (verifying the 2008 award of a $500,000 grant to 
Pennsylvania State University by the Office of Justice Programs' National Institute of Justice for 
Identiying and Communicating Genetic Determinants of Facial Features: Practical Considerations in 
Forensic Molecular Photofitting).  

5. See infra Part II.  
6. See IND. CODE ANN. 10-13-6-16 (West 2004) (prohibiting police use of database DNA from a 

crime scene or convicted felons for the purposes of "obtain[ing] information about human physical 
traits"); WYO. STAT. ANN. 7-19-404 (2007) (same); R.I. GEN. LAWS 12-1.5-10 (2007) (same).  

7. The most comprehensive volume on DNA forensics devotes just a single paragraph to DNA 
phenotyping. See JAY D. ARONSON, GENETIC WITNESS: SCIENCE, LAW, AND CONTROVERSY IN THE 
MAKING OF DNA PROFILING 2 (2007). The only two papers to have considered forensic DNA 
phenotyping make no mention of implications for race-based suspect descriptions. See Bert-Jaap Koops
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My argument proceeds in four parts. Part I recounts how police in 

Baton Rouge used genetic ancestry techniques, a scientific cousin of DNA 

phenotyping, to capture a serial killer. The Baton Rouge investigation 

demonstrates that this newest class of forensic genetic technology is neither 

the pseudoscience nor the smoking gun that commentators portray it as.8 

This Part argues that while DNA phenotyping and related tools have limited 

utility at present, if they are developed to.the point of reliability, their use in 

the investigation of crime is unlikely, as commentators fear, to imperil 

privacy, facilitate racial profiling, perpetuate racial stereotypes, or reify 

genetic conceptions of race.  

Part II analyzes the science of molecular photofitting. This 

technique uses biometric comparison to estimate certain physical attributes 

based on statistical composites of three-dimensional photographs from 

individuals with similar genetic ancestry profiles. It is not yet possible to 

predict facial features like freckles, eyelid folding, earlobe attachment, 

widow's peak, and dimples, but pigment-related traits like skin, hair, and 

eye color appear receptive to genetic inference. This Part explains the 

present limits and near-term promise of forensic DNA phenotyping.  

Part III unpacks the uneasy jurisprudence of police reliance on the 

racial identification of criminal suspects. Race-based suspect descriptions 

present a puzzle. Racial classifications are generally subject to the most 

exacting standard of review, but one would be hard-pressed to find a judge 

or scholar who believes the use of race-based suspect descriptions gives 

reason for pause. 9 Why is this practice, which singles people out in view of 

their racial appearance, so readily accepted as legitimate? The conventional 

wisdom that race-based suspect accounts do not constitute a racial 

classification for equal protection purposes is less obviously true than 

courts and commentators assume. 10 Investigators ask for and act on race

based eyewitness accounts to establish the legal suspicion required to 

interrogate and arrest.1" This Part shows why the availability of reliable 

DNA phenotyping would put pressure on the narrow tailoring requirement 

& Maurice Schellekens, Forensic DNA Phenotyping: Regulatory Issues, 9 COLUM. SCI. & TECH. L.  

REV. 158 (2008); Jennifer K. Wagner, Note, Just the Facts, Ma'am: Removing the Drama from DNA 

Dragnets, 11 N.C. J.L. & TECH. 51 (2009).  

8. See, e.g., Carolyn Abraham, Molecular Eyewitnesses: DNA Gets a Human Face; Controversial 

Crime-Scene Test Smacks of Racial Profiling, Critics Say, TORONTO GLOBE & MAIL, June 25, 2005, at 

A6 (observing that, although law enforcement officials have embraced the use of genetic technology, it 

has received a "chilly reception" from others, who compare it to "racial profiling in the genomics age"); 

Duana Fullwiley, Can DNA 'Witness' Race? Forensic Uses of an Imperfect Ancestry Testing 

Technology, GENEWATCH, Nov.-Dec. 2008, at 12, 13 (arguing that the DNAWitness technique, which 

compares genetic samples to a panel of genetic markers "may offer precise mathematical ancestry 

percentages, but the accuracy of that precision remains debatable"); Gautam Naik, To Sketch a Thief 

Genes Draw Likeness of Suspects-In the Field of DNA Forensics, Scientists Identify Genetic Markers 

for Traits Revealing Appearance and Ethnicity, WALL ST. J., Mar. 27, 2009, at A9 (contending that the 

technology has limited reliability or forensic utility).  
9. See infra notes 183-193 and accompanying text.  

10. See infra notes 163-171 and accompanying text.  
11. See infra notes 178-181 and accompanying text.
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that the state use race-neutral alternatives when possible.'2 

Part IV recommends that police supplement eyewitness suspect 
descriptions with reliable phenotype information under circumstances in 
which crime scene DNA does not produce a database match. 13 This 
totality-of-the-evidence approach instructs police to corroborate eyewitness 
accounts with photofitting data in proportion to the epistemic value of each.  
Such corroboration would improve arrest accuracy by correcting for 
eyewitness error; enhance police legitimacy by justifying attention to 
minorities on the basis of data rather than observation; expose bias against 
individuals with more racially stereotypic features; and loosen the hold race 
has on the way police think about suspects. This final Part develops a 
suspect identification system that uses physical measures based on 
genetically-influenced traits and implements cognitive framing mechanisms 
to mitigate the filtering of phenotypic descriptors into racial terms.  

I. The Biopolitics of Race 

In the summer of 2002, southern Louisiana was terrorized by a 
serial killer.' 4 DNA evidence pointed to a single assailant in the rape and 
murder of three women.15 Gina Wilson Green, a nurse, forty-four, was 
found strangled near the campus of Louisiana State University in 
September 2001.16 In May 2002, Charlotte Murray Pace, a twenty-two
year-old LSU graduate student, was stabbed to death in her home.1 7 Pam 
Kinamore, a decorator, forty-four, was abducted from her home that July.'8 

Kinamore's body was discovered with her throat slit, thirty miles outside of 
Baton Rouge, in a marshy area by the woods near the Whisky Bay 
Bridge.19 Identical cell tissue recovered from all three crime scenes did not 
match any genetic profile in existing DNA databases.m 

Eyewitnesses identified the suspect as a white man.21 A neighbor 
told police she saw a white male driver in a white Chevrolet race out of 

12. See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 280 n.6 (1986) (plurality opinion) 
(holding that narrow tailoring requires "consideration of whether lawful alternative and less restrictive 
means could have been used").  

13. Existing DNA databases contain a sufficiently small fraction of the population that comparing 
a suspect's DNA frequently produces no match, even though forty-three states require that every person 
convicted of a felony submit DNA samples to a central DNA database. See CODIS-NDIS Statistics, 
FED. BUREAU OF INVESTIGATION, http://www.fbi.gov/about-us/lab/codis/ndis-statistics (last visited 
Nov. 10, 2010) (providing statistics on the National DNA Index, a database of offender DNA profiles 
submitted by each state).  

14. STEPHANIE A. STANLEY, AN INVISIBLE MAN: THE HUNT FOR A SERIAL KILLER WHO GOT 
AWAY WITH A DECADE OF MURDER 5, 75 (2006).  

15. Id. at 24, 90.  
16. Id. at 27, 32-35.  
17. Id. at 56, 60.  
18. Id. at 4, 22-24.  
19. Id. at 22.  
20. See id. at 5.  
21. Id. at 286.
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Kinamore's neighborhood the night of her disappearance, as a brunette 

woman stared out the passenger seat window "with a terrified stare."2 2 

Then a truck driver came forward, claiming that at 3:00 AM that same 

night, he saw a white pickup truck, a 1996-1997 Chevy single cab model 

with a Louisiana license plate, driving westbound on 1-10 and getting off at 

the Whisky Bay exit where Kinamore's body was found.2 3 The truck driver 

also reported a white male driver, thin to medium build, and a naked 

woman fitting Kinamore's description slumped in the passenger seat.24 

Police believed that the same vehicle and driver were connected to the rape 

of a twenty-eight-year-old Mississippi woman two days after Kinamore 

went missing. 25 Forced into a white pickup truck before managing to 

escape, the woman described her assailant as a young- to middle-aged white 

man of average build. 26 

Local and federal law enforcement formed a Multi-Agency 

Homicide Task Force that released in September a psychological profile 

and eyewitness composite sketch for a courteous and attractive twenty-five 

to thirty-five-year-old white man.2 7 Handgun and pepper spray sales 

mushroomed as information about the suspect was broadcast on large 

electronic billboards across Lafayette and Baton Rouge. 28 

The killer struck again in November 2002.29 The body of Trineisha 

Dend Colomb, a twenty-three-year-old African American aspiring Marine, 

was found bludgeoned on the roadside in a wooded area of Saint Landry 

Parish.30 DNA evidence linked Colomb's murder to those of Green, Pace, 

and Kinamore.31 The day Colomb was abducted, a driver reported seeing a 

white truck parked by the side of the road a quarter mile from the field 

where Colomb's body was found. 32 The witness reported that as she drove 

past the truck, she saw a white man in the driver's seat and a black woman 

leaning limply against the passenger door.33 

Task Force spokeswoman Mary Ann Godawa released a second 

report noting that the killer was white. 34 Law enforcement redoubled its.  

focus "acutely and exclusively on white men,"35 collecting cotton swab 

22. Id.  
23. See id. at 105-06.  
24. See id. at 105, 135.  
25. Rachael Bell, Derrick Todd Lee-the Baton Rouge Serial Killer, TRUTV CRIME LIBRARY, 

http://www.trutv.com/library/crime/serial_killers/predators/baton rouge/index.html (last visited Nov.  
10, 2010).  

26. Id.  
27. STANLEY, supra note 14, at 104, 107.  

28. Bell, supra note 25.  
29. STANLEY, supra note 14, at 239.  

30. Id. at 243-45.  
31. Id. at 248.  
32. Id. at 286.  
33. Id.  
34. Id. at 108.  
35. Id. at 285; see also id. at 259 ("They had put their faith in witnesses who said they saw a 

white man in a white truck exiting Interstate 10 at Whiskey Bay [sic] with the body of a nude woman in

532010]



AM. J. CRIM. L.

samples from more than 1200 potential suspects, all white; no genetic 
matches were found. 36 The search for the Baton Rouge serial killer used 
"more detectives than any other investigation in state history," as "the 
database of tips and suspects grew so large-more than 10,000 leads-the 
task force had to upgrade to a more powerful computer system."37 But 
"[n]o matter how many officers they put on the case, no matter how much 
time they invested, all the leads led to dead ends." 38 

In January 2003, Task Force investigators received information 
about a Sarasota-based company called DNAPrint genomics, founded and 
directed by biologist Tony Frudakis. 39 Frudakis claimed to have developed 
a forensic tool that uses small quantities of cell tissue to determine the 
"genetic ancestry" of an unknown person with high accuracy. 40 This 
technique, called DNA Witness, compares locations on the chromosome 
informative of a person's ancestry to estimate "the percentage of genetic 
make up amongst the four possible groups of Sub-Saharan African, Native 
American, East Asian, and European." 4 1 Skeptical of the test's reliability, 
the Task Force asked Frudakis to take a blind trial of DNA swabs from 
twenty individuals whose race was known; he correctly identified the race 
of every one.42 

In early March 2003, the Task Force sent Frudakis genetic samples 
from the four crime scenes. 43 The next week, before the DNAWitness 
results were ready, the body of Carrie Lynn Yoder, a twenty-six-year-old 
LSU doctoral student, was found beaten and strangled in the water near the 
Whisky Bay Bridge, where Pam Kinamore had been discovered eight 
months earlier. 44 DNA analysis pointed to the same unknown suspect from 
the other murders. 45 On a conference call later that month, Frudakis told 
police the killer was not white but black-specifically, eighty-five percent 
African and fifteen percent Native American. 46 

Changing course, the Task Force redrafted its suspect profile to 
focus on black men,47 and obtained subpoenas to take cheek swabs from 
African-American suspects.48 Among those files that were reopened after 

the front passenger seat the night of Pam Kinamore's abduction.").  
36. See id. at 136.  
37. Id. at 137-38.  
38. Id. at 138.  
39. See id. at 261, 285.  
40. Id. at 261, 285-87.  
41. Forensics, DNAPRINT GENOMICS, http://www.dnaprint.com/welcome/productsandservices/ 

forensics (last visited Nov. 10, 2010).  
42. Melba Newsome, The Inconvenient Science of Racial DNA Profiling, WIRED, Oct. 5, 2007, 

http://www.wired.com/science/discoveries/news/2007/10/dnaprint?currentPage=all.  
43. See id.  
44. See STANLEY, supra note 14, at 263, 273-74.  
45. Id. at 277.  
46. Id. at 285, 287.  
47. See id. at 284-85.  
48. See id. at 287 (recounting how DNAPrint evidence led investigators "to go back and review 

thousands of tips about black men that had been cleared by the task force based solely on the color of
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police received the DNA Witness results was a tip for thirty-four-year-old 
Derrick Todd Lee, a West Feliciana Parish man with previous convictions 
for domestic violence, stalking, peeping, and murder.49 Police had first 
heard about Lee in connection the serial killer investigation in July or 
August of 2002, when they were informed by local law enforcement 
agencies that Lee was suspected in a burglary and assault as well as two 
other homicides for which DNA evidence was unavailable.50 Then, in late 
September 2002, Baton Rouge police received a tip that Lee drove a white 
truck. 5 1 Both times, detectives declined to investigate Lee as a suspect in 
the serial killings as soon as they learned that he was black.52 

Figure 1. Police sketch based on eyewitness accounts 
(left) and a photograph of the convicted suspect, 

Derrick Todd Lee (right). Courtesy, Lafayette Parish 
Sherriff's Office and F.B.I.  

In May 2003, police got a court order to retrieve Lee's DNA53 and 

confirmed a match to the DNA that was recovered from the scenes of all 

five murders, 54 two of which had occurred after Lee came to the attention 

of Task Force investigators.55 Lee was captured a day later in Atlanta,56 

convicted on multiple counts of first-degree murder, rape, and 

the men's skin").  

49. See id at 288-91; see also Josh Noel, Florida Lab Pointed to Race: Serial Killer Search 

Changed Course, ADVOCATE (Baton Rouge), June 4, 2003, at 3 (noting that Lee was "also considered a 

suspect in the 1998 disappearance of Randi Mebruer and 1992 slaying of Connie Warner, both of 

Zachary[, LA]"). For a comparison of the police sketch with a photograph of Lee, see Figure 1.  

50. See STANLEY, supra note 14, at 288.  

51. Id. at 138.  
52. See id. at 288 (noting that "the serial killer investigators were not interested" in following 

leads that implicated Lee because "a black male attacker did not match their description of the killer"); 
see also id. at 285 ("When a tip led to a black male, task force policy allowed detectives to rule him out 

based on the color of his skin.").  

53. Id. at 306-09.  
54. Id. at 321, 324.  
55. While police did not speculate about why eyewitnesses independently misidentified the 

suspect as white, the power of suggestion is a plausible culprit. Compare STANLEY, supra note 14, at 

285 ("The media published and republished reports about the white man in a white truck."), with 

Elizabeth F. Loftus, Our Changeable Memories: Legal and Practical Implications, 4 NATURE REVIEWS 

NEUROSCIENCE 231, 232-33 (2003) (describing the power of suggestion in creating false beliefs and 

memories).  

56. STANLEY, supra note 14, 329.
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kidnapping, 57 and sentenced to death. 58 The Baton Rouge case is the first 
to use genetic ancestry technology to resolve a criminal investigation. 59 

Like DNA phenotyping, the DNAWitness technique uses genetic 
probabilities to infer characteristics of forensic interest. But DNAWitness 
uses ancestry testing and not the DNA phenotyping technique that is the 
subject of this Article. DNA phenotyping, or molecular photofitting, tries 
to infer what an unknown suspect looks like by comparing his DNA profile 
to thousands of similar DNA profiles alongside three-dimensional color 
photographs of those source individuals. 60 Ancestry testing, by contrast, 
simply tries to determine where a person's forebears lived by examining 
176 genetic mutations that tend to occur only in certain descendant 
populations, or to cluster in some populations more than others. 61 

Ancestry testing has been enlisted to narrow suspect lists in the 
search for a number of unknown criminals in the United States and United 
Kingdom.62 At $1,000 per test, 63 however, the technique was not popular 
among police departments, and DNAPrint Genomics went out of business 
in 2009.64 Although it may seem difficult to bemoan the use of this tool in 
capturing a serial killer who had eluded police for over a year, there is 
much to find fault with in the role that DNAWitness played in the Baton 
Rouge investigation.  

First is its dubious epistemic value. Ancestry analysis is a blunt 
instrument for probabilistic information about a person's biological origins 
but not his racial identity or physical appearance. DNAWitness estimated 
broad geographic regions where Lee's biological ancestors lived. 65 The 
tool could not, however, discern either the assailant's race-a social 
construct that tracks generalized notions of ancestry, physical traits, and 

57. See id at 348.  

58. Id. at 353.  
59. See TONY N. FRUDAKIS, MOLECULAR PHOTOFITTING: PREDICTING ANCESTRY AND 

PHENOTYPE USING DNA 620 (2008).  

60. See id. at 452, 456-58.  

61. Id. at 620. But see Deborah A. Bolnick et al., The Science and Business of Genetic Ancestry 

Testing, 318 SCIENCE 399, 400 (2007) (arguing that while DNA markers informative of genetic ancestry 
"show relatively large [30 to 50%] frequency differences between population samples," some 
nevertheless over-generalize by "differentiat[ing] between four 'parental' populations [Africans, 
Europeans, East Asians, and Native Americans] . . . not found in all peoples who would be classed 
together as a given 'parental' population").  

62. See Richard Willing, DNA Tests Offer Clues to Suspect's Race, USA TODAY, Aug. 17, 2005, 
at 1A ("Since [the Baton Rouge investigation], police in Missouri, Virginia, Colorado, California[,] and 
the United Kingdom also have used [genetic ancestry analysis] to develop leads in more than [eighty] 
other homicide, rape[,] and missing-persons cases .... ").  

63. Melba Newsome, A New DNA Test Can ID a Suspect's Race, But Police Won't Touch It, 
WIRED, Dec. 20, 2007, at 1 ("Part of the problem is cost-basic tests run more than $1,000. But the real 
issue? DNAWitness touches on race and racial profiling.... ").  

64. See DNAPrint Genomics Goes Bust, GENOMEWEB DAILY NEWS (Mar. 3, 2009), 
http://www.genomeweb.com/node/912684?emc=el&m=32526.  

65. See Forensics, supra note 41 (explaining that DNAWitness provides the percentage of genetic 
make-up among four possible groups: Sub-Saharan African, Native American, East Asian, and 
European, with a possible further breakdown of European ancestry into four components: Northwestern 
European, Southeastern European, Middle Eastern, and South Asian).
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cultural identity66-or salient aspects of his appearance, like his tall stature, 
dark brown hair and eyes, or coffee-with-cream complexion. 67 

DNAWitness did not narrow the suspect profile or diminish the appeal of 
casting an aggressive DNA dragnet based on race.6 8 All that ancestry 
testing did was flip the racial population subject to investigation.6 9 

Second is the limited forensic utility of ancestry testing. Because 
ancestry analysis requires a genetic sample, it is relevant only for crimes, 
that tend to have DNA evidence, such as murder, rape, and burglary. 7 0 To 
obtain a useful sample, police must be able to separate a suspect's genetic 
profile from that of the victim or others with which crime scene DNA can 
be mixed. 7 1 If usable crime scene DNA does not match another profile in 
existing arrestee or convicted-felon databases, 72 ancestry testing may be 

66. See Ian F. Haney L6pez, The Social Construction of Race: Some Observations on Illusion, 

Fabrication, and Choice, 29 HARV. C.R.-C.L. L. REV. 1, 39-53 (1994) [hereinafter Haney L6pez, 
Social Construction].  

67. Hispanic populations illustrate the complexity of ethnic appearance. Asked to imagine 
Hispanic physical features, many non-Latinos would picture what they think of as stereotypically 
Mexican, but Hispanics who are descendant from Spain, Argentina, Africa, or the Caribbean tend to 
look very different. Cf United States v. Arizona, 703 F.Supp.2d 980 (D. Ariz. 2010) (issuing a 
preliminary injunction against law requiring that police check the immigration status of suspects stopped 
during enforcement of other laws).  

68. See STANLEY, supra note 14, at 136 ("Police watched [any individual who refused DNA 
testing] until they could learn more about his whereabouts during the murders. Sometimes, they simply 
followed the suspect around until he dropped . . . anything that might carry his DNA. . . . [O]n rare 

occasions, the police obtained a court order.").  
69. DNAWitness could serve this race-flipping function in the Baton Rouge investigation only 

because race-based eyewitness reports contradicted DNA analysis that found unusually high ancestry 
proportions (eighty-five percent) from a single continent (Africa). While some groups, such as the Inuit, 
Old Amish, and Ashkenazi Jews tend to be less genetically diverse, African Americans average twenty
six percent Caucasian ancestry, and most groups in the United States exhibit significant levels of 
ancestry mixing. Population heterogeneity, combined with the frequency with which biological and 
social constructions of race come apart generally make it difficult to determine a person's racial or 
ethnic background from his genetic profile alone. See Duana Fullwiley, The Molecularization of Race: 

Institutionalizing Human Difference in Pharmacogenetics Practice, 16 SCI. As CULTURE 1, 7 (2007); 

Jonathan Kahn, Race, Genes, and Justice: A Call to Reform the Presentation of Forensic DNA Evidence 

in Criminal Trials, 74 BROOK. L. REV. 325, 348-49 (2009).  
70. See CONNIE FLETCHER, EVERY CONTACT LEAVES A TRACE 223-26, 233-34 (2006) (noting 

that crime-scene DNA evidence has been collected from half-eaten lunch meat, chewed up straws, 

cigarette butts, saliva from ski masks, weapons, chewing gum, old shoes, used Kleenex, and saliva on 
blown-out candles). But see CAROLE MCCARTNEY, FORENSIC IDENTIFICATION AND CRIMINAL JUSTICE: 

FORENSIC SCIENCE, JUSTICE AND RISK 59 (2006) ("[T]here are a lot of crime scenes where you will 

never find DNA. It's only useful then if you can get DNA and it actually means something." (quoting a 
forensic investigator)).  

71. See Mark W. Perlin & Beata Szabady, Linear Mixture Analysis: A Mathematical Approach to 

Resolving Mixed DNA Samples, 46 J. FORENSIC SCI. 1372, 1373 (2001).  
72. DNA databases estimate genetic frequencies across five groups: Caucasian, African, Hispanic, 

Far East Asian, and Native American. See JOHN M. BUTLER, FORENSIC DNA TYPING: BIOLOGY, 

TECHNOLOGY, AND GENETICS OF STR MARKERS 85 (2d ed. 2005); see also Christian B. Sundquist, 

Science Fictions and Racial Fables: Navigating the Final Frontier of Genetic Interpretation, 25 HARV.  

BLACKLETTER L. J. 57, 66 (2009) [hereinafter Sundquist, Science Fictions and Racial Fables] ("State 

and federal law enforcement ... rely on forensic analysis of crime-scene DNA samples to identify the 
likely 'race' of a criminal perpetrator, while prosecutors present expert testimony [as to the] probability 

that another person of the same 'race' as the defendant could have contributed the crime-scene DNA 

sample.").



AM. J. CRIM. L.

able to relieve discrimination problems that attend familial searches for 
genetic relatives of individuals in the database. 73 Since ancestry tests, like 
DNA phenotyping, require several days to process, however, they will be 
useful only for investigations that are not time-sensitive. 74 

Aside from concerns about forensic utility and epistemic value, 
critics express four deeper objections to forensic reliance on ancestry tools.  
The first is that "using ancestry testing to determine suspects' heritage 
could lead to genetic racial profiling." 75 The worry is that even if evidence 
based on ancestry uses case-specific data (rather than probability or 
prejudice), and even if it is used to search for a particular assailant (rather 
than any from among many), it will target blacks and Latinos at 
disproportionate rates.76 It is true that ancestry analysis could be misused 
in ways that harm minorities. But this objection gives no reason to think 
such abuse is either probable or any more likely than DNA dragnets7 7 or 
stop-and-question sweeps based on race-based eyewitness accounts. 7 8 

The second objection is that forensic DNA testing could uncover 
information that "contradicts what a person knows about herself or reveals 
to the world." 79 Disclosure of a person's biological origins could have 

73. See Jennifer Steinhauer, 'Grim Sleeper' Arrest Fans Debate on DNA Use, N.Y. TIMES, July 9, 
2010, at A14 (discussing the first use of familial search techniques in the United States to solve a 
homicide case). Critics worry that racial disparities in DNA database generate disproportionate risks of 
suspicion among people of color, and even proponents of familial searching concede that "[f]amilial 
searching potentially amplifies ... existing [racial] disparities in criminal justice." Frederick R. Bieber, 
Charles H. Brenner, & David Lazer, Finding Criminals Through DNA of Their Relatives, 312 SCI. 1315, 
1316 (2006).  

74. And like all forensic DNA tools, ancestry testing is susceptible to error. Risks include 
contamination of genetic samples during collection, handling, or testing; clerical mistakes during 
computer data entry; and misinterpretation by laboratory personnel. See Paul C. Giannelli, Wrongful 
Convictions and Forensic Science: The Need to Regulate Crime Labs, 86 N.C. L. REV. 163 (2007); Erin 
Murphy, The Art in the Science of DNA: A Layperson's Guide to the Subjectivity Inherent in Forensic 

DNA Typing, 58 EMORY L.J. 489 (2008).  
75. Willing, supra note 62, at IA.  
76. See Troy Duster, Selective Arrests, an Ever-Expanding DNA Forensic Database, and the 

Specter of an Early-Twenthy-First-Century Equivalent of Phrenology, in DNA AND THE CRIMINAL 

JUSTICE SYSTEM: THE TECHNOLOGY OF JUSTICE 315, 331 (David Lazer ed., 2004).  
77. See Jeffrey S. Grand, Note, The Blooding of America: Privacy and the DNA Dragnet, 23 

CARDOZO. L. REV. 2277, 2278-83 (2002) (citing examples of cases in which police collected DNA 
samples based on vague racial descriptions); Fred W. Drobner, DNA Dragnets: Constitutional Aspects 
of Mass DNA Identification Testing, 28 CAP. U. L. REV. 479, 479-80 (2000) (criticizing DNA dragnets 
as "warrantless searches administered en masse to large numbers of persons whose only known 
connection with a given crime is that authorities suspect that a particular class of individuals may have 
had the opportunity to commit it").  

78. See, e.g., United States v. Jones, 242 F.3d 215, 216, 218-19 (4th Cir. 2001) (holding that an 
anonymous tip that several black males were drinking and causing a disturbance at specific intersection 
"was so barren of detail about the alleged culprits' physical descriptions" that it could not establish 
reasonable suspicion for police to make a stop); Commonwealth v. Cheek, 597 N.E.2d 1029, 1031 
(Mass. 1992) (finding the physical description of "black male with a black [three-quarter] length goose" 
jacket insufficient cause to arrest black suspect in predominantly black neighborhood on a cold fall 
night); Brown v. State, 481 S.W.2d 106, 110-12 (Tex. Crim. App. 1972) (holding that a suspect 
description including race and approximate height and weight, coupled with absence of inculpatory 
conduct, failed to yield probable cause for arrest).  

79. Pilar N. Ossorio, About Face: Forensic Genetic Testing for Race and Visible Traits, 34 J.L.
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unwanted psychological effects in some cases.8 0  Disquiet about 
informational privacy must be balanced, however, against the benefit that 
DNA evidence credibly serves in the resolution of crimes.81 Furthermore, 
this concern applies little to genetic inference of visible features. "What a 
person knowingly exposes to the public," a Supreme Court Justice noted, 
does not merit reasonable expectations of constitutional privacy. 8 2 

Exceptions could arise with respect to disclosure of concealed aspects of 
appearance that arise from sex reassignment or cosmetic surgery, but 
permanent body modification would implicate a narrow subset of cases. A 
wider ranging unease relates to the intermingling of genetic typing samples 
with information about medical or behavioral predispositions. 83 That 
statutory line-drawing mechanisms permit investigators to run useful DNA 
tests while prohibiting tests for sensitive traits such as late-onset disease 84 

gives less reason to worry about what the state might learn or share about a 
suspect's genetic susceptibilities by testing crime scene DNA for traits of 
physical appearance.  

The third objection is that forensic ancestry testing could "promote 
the idea that certain races are more inclined than others to commit 
crimes." 8 5 The concern is that "by connecting race, genetics[,] and crime," 
reliance on ancestry evidence "will reinforce or recreate stereotypes of 
minorities as dangerous, criminal[,] and morally inferior."86 A final related 
objection is that ancestry testing will reify the idea of race as a scientific 
fact with criminogenic content. 87 Some legal scholars worry that ancestry 
testing "may be used to revive long discredited nineteenth century theories 

MED. & ETHICS 277, 286 (expressing concern that "nothing prevents law enforcement officials from 
conducting any and all possible genetic and other chemical tests" on DNA left at a crime scene).  

80. See Amy Harmon, Indian Tribe Wins Fight to Limit Research of Its DNA, N.Y. TIMES, Apr.  

21, 2010, at Al (describing researchers' agreement to pay $700,000 to forty-one members of the 
Havasupai tribe when DNA samples, collected to search for gene variants associated with diabetes 
among the tribe's members, were used under a broadly-worded consent form to study other attributes, 
including the tribe's geographic origins, findings of which contradicted the tribe's belief that they 
descended from the Grand Canyon).  

81. See Ossorio, supra note 79, at 287.  
82. Katz v. United States, 389 U.S. 347, 351 (1967) (Harlan, J., concurring).  
83. See Eric T. Juengst, I-DNA-fication, Personal Privacy, and Social Justice, 75 CHI.-KENT. L.  

REV. 61, 75 (1999). Standard DNA identification addresses this concern by limiting genetic analysis to 
those regions that do not code for known traits. See Nicholas v. Goord, 430 F.3d 652, 670 (2d Cir. 2005) 
("[J]unk DNA . . . has, at present, no known function, except to accurately and uniquely establish 
identity.").  

84. See, e.g., FLA. STAT. ANN. 943.325(13-15) (West 2008 & Supp. 2010) (barring discovery or 
disclosure of any and all genetic information not directly related to law enforcement purposes, whether 
in the investigation of an offense, the exclusion or identification of suspects, and the prosecution of the 
case).  

85. Willing, supra note 62, at IA; see also Amy Harmon, In DNA Era, New Worries About 

Prejudice, N.Y. TIMES, Nov. 11, 2007, at Al ("[G]enetic information is slipping out of the laboratory 

and into everyday life, carrying with it the inescapable message that people of different races have 

different DNA.").  
86. Ossorio, supra note 79, at 285.  

87. See, e.g., Abraham, supra note 8, at A6; Harmon, supra note 85, at Al.
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of race" as a fact reducible to biology.88 Others fear that "increasing 
acceptance of DNA science that ascribes a genetic dimension to race has 
the potential to . . . usher in a new era of scientific racism."89 Even the 
special prosecutor who tried one of the Baton Rouge murders, while 
conceding that "had it not been for Frudakis, we would still be looking for 
the white guy in the white pickup," maintains, "If I could push a button and 
make this technology disappear, I would."90 

It is not difficult to appreciate the worry that forensic ancestry 
testing could revive the discredited belief in morally relevant genetic 
differences among racial groups. 91 The notion of race as a biological fact 
has been used to justify racist and xenophobic practices including slavery, 
segregation, sterilization, and immigration controls.9 2 Designations of 
ancestry might carry a disturbing meaning when they map onto pre-existing 
biases. 93 But DNA testing for ancestry or appearance is not like 
phrenology. 94 Fears that novel DNA forensics will shore up race bias or 
resurrect scientific racism are overstated.  

Objections about racial stereotyping and racial reification make 
three mistakes, explored in Part III. First, these concerns fail to appreciate 
the difference between gross racial or ancestry classifications and traits of 

88. OSAGIE K. OBASOGIE, PLAYING THE GENE CARD? A REPORT ON RACE AND HUMAN 
BIOTECHNOLOGY, at viii (2009); see also Christian B. Sundquist, The Meaning of Race in the DNA Era: 

Science, History and the Law, 27 TEMP. J. SCI., TECH. & ENVTL. L. 231, 257 (2008) [hereinafter 
Sundquist, The Meaning of Race] ("The historical view of race as a social and political construct devoid 
of biological meaning is being displaced by the growing belief that DNA technology and genetic science 
are able to isolate one's true biological racial essence.").  

89. Sundquist, The Meaning of Race, supra note 88, at 265; Sundquist, Science Fictions and 
Racial Fables, supra note 72, at 92 ("The introduction of 'scientific' evidence against a criminal 
defendant that purports to assess genetic probabilities based on race . . . threatens to resurrect an 
enduring racial prejudice.").  

90. Newsome, supra note 63.  
91. See TROY DUSTER, BACKDOOR TO EUGENICS 2 (2d ed. 2003) ("[J]ust when the social 

sciences thought they had won the battle with hereditarians over the fundamentally arbitrary 
importance of race in society, a new development came along to shake this assumption at its core: the 
growth of a body of research showing that genetic disorders were distributed differently through 
different racial and ethnic groups." (citations omitted)); Alan H. Goodman, Why Genes Don't Count 
(for Racial Differences in Health), 90 AM. J. PUB. HEALTH 1699, 1699 (2000) (observing that "racialized 
notions of biology have made a comeback"); Ossorio, supra note 81, at 278 ("How are we to make 
sense of claims, on the one hand, that race is a social construct and not an intrinsic attribute of persons, 
and on the other hand, that forensic scientists have produced the first 'race-determining genetic test?"' 
(citations omitted)).  

92. Scientific evidence of racial hierarchy has historically relied on physical markers such as skin 
color, hair type, skeletal structure, tactile sensitivity, genital size, and on asserted group-based variations 
in talent and temperament. ELAZAR BARKAN, THE RETREAT OF SCIENTIFIC RACISM: CHANGING 
CONCEPTS OF RACE IN BRITAIN AND THE UNITED STATES BETWEEN THE WORLD WARS 3 (1992); Ian F.  
Haney L6pez, "A Nation of Minorities ": Race, Ethnicity, and Reactionary Colorblindness, 59 STAN. L.  
REv. 985, 997 (2007).  

93. Studying genetic influences for alcoholism is more likely to express stigma in the Irish or the 
Native American community, for example, than studying alcoholism's genetic roots in the Jewish 

community.  
94. Cf David L. Faigman, Anecdotal Forensics, Phrenology, and Other Abject Lessons from the 

History of Science, 59 HASTINGS L.J. 979, 981-85 (2008) (comparing phrenology to modern forms of 
forensic identification including latent fingerprints, firearms, toolmarks, and bitemarks).
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appearance that are commonly associated with race.9 5  Second, they 

overlook the prospect of adoption of modest remedial measures short of 

prohibition-for example, requiring racial impact assessments or higher 

burdens of proof for investigatory use96-to soften potential damage to 

racial solidarity. Finally, these objections miss the promise of physical 

suspect identifiers to expose phenotypic forms of racial prejudice and to 

temper or even dislodge race consciousness in the investigation of crimes.9 7 

II. The Genetics of Appearance 

This Part briefly describes the science of DNA phenotyping, which 

relies on biometric comparison rather than attempting to infer physical traits 

directly from a person's genes. Few genetic variations manifest themselves 

in observable characteristics, for several reasons. Many variations occur in 

non-coding regions of the genetic blueprint, while others are made up of 

base substitutions that do not affect protein structures. 9 8 Most important is 

that genes are activated in large part through interaction with environmental 

stimuli. 99 Those genetic variations that do make a direct and observable 

phenotypic difference tend to affect physical traits that respond to the 

climatic variations among groups over time.100 

People who share a common geographic ancestry are more likely to 

share certain genes that contribute to phenotypic variation than those who 

do not share that ancestry. 1 Statistical clustering methods can apply 

population differences in genetic frequencies to determine probabilities for 

the mixed ancestry of individuals. 10 2 To the extent that certain physical 

characteristics tend to be distributed among individuals as a function of 

descent, knowledge about genomic ancestry can therefore impart 

identifying information about the appearance of unknown suspects that law 

95. See Banks, supra note 2, at 1112 (observing that "race[,] rather than physical features .. .  

predominates in the development and use of suspect descriptions.").  

96. See generally Marc Mauer, Racial Impact Statements As a Means of Reducing Unwarranted 

Sentencing Disparities, 5 OHIO ST. J. CRIM. L. 19 (2007).  
97. See PAUL GILROY, AGAINST RACE: IMAGINING POLITICAL CULTURE BEYOND THE COLOR 

LINE 37 (2000) ("Genomics may send out the signal to reify 'race' as code and information, but there is 

a sense in which it also points unintentionally toward 'race's' overcoming.").  

98. See Extensions to Mendel:. Complexities in Relating Genotype to Phenotype, in GENETICS: 

FROM GENES TO GENOMES 124-29 (Leland Hartwell et al. eds., 4th ed., 2010).  
99. Id. at 133.  
100. L.L. CAVALLI-SFORZA, PAOLO MENOZZI & ALBERTO PIAZZA, THE HISTORY AND 

GEOGRAPHY OF HUMAN GENES 19 (1994) ("[T]he major stereotypes, all based on skin color, hair color 

and form, and facial traits, reflect superficial differences that are not confirmed by deeper analysis with 

more reliable genetic traits and whose origin dates from recent evolution mostly under the effect of 

climate and perhaps sexual selection.").  
101. See Pamela Sankar, Moving Beyond the Two-Race Mantra, in REVISITING RACE IN A 

GENOMIC AGE 271, 275-78 (Barbara A. Koenig et al., eds., 2008) (distinguishing among 

constructionist, typological, and statistical conceptions of race).  

102. Hua Tang et al., Genetic Structure, Self-Identified Race/Ethnicity, and Confounding in Case

Control Association Studies, 76 AM. J. HUM. GENETICS 268,274 (2005).
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enforcement would not otherwise have.I03 
Hereditary notions of race faded in the decades after World War II, 

when evolutionary biologist Richard Lewontin 104 and population geneticist 
Luigi Luca Cavalli-Sforza 05 mounted a compelling body of evidence that 
race is not a fact of blood or biology, but a construct of society and 
culture. 106 The Human Genome Project's 2001 draft sequencing confirmed 
that humans are, genetically speaking, more than ninety-nine percent 
alike. 107 This resemblance, however, still leaves over three million genetic 
variations, much of which can be traced to the composite of populations 
from which individuals descend. 108 

While modern humans appeared in eastern Africa about 200,000 
years ago, it was only 50,000 years ago that the earliest among our species 
migrated to Australia, Europe, Asia, and the Americas. 109 Many of the 
genetic mutations in humans today took place in the 7200 generations 
before our original African ancestors departed for other continents some 
1800 generations ago.1 10 The geographic separation and reproductive 
isolation that ensued, together with gene flow, genetic drift, natural 
selection, and varied environmental exposures have since generated 
complex patterns of genetic diversity among groups." Our understanding 

103. See DAVID H. KAYE, THE DOUBLE HELIX AND THE LAW OF EVIDENCE 195 (2010).  
104. See, e.g., R.C. LEWONTIN, BIOLOGY AS IDEOLOGY: THE DOCTRINE OF DNA (1992); 

RICHARD LEWONTIN, THE TRIPLE HELIX: GENE, ORGANISM, AND ENVIRONMENT (2000).  
105. See, e.g., L.L. CAVALLI-SFORZA & M.W. FELDMAN, CULTURAL TRANSMISSION AND 

EVOLUTION: A QUANTITATIVE APPROACH (1981); L.L. Cavalli-Sforza & Marcus W. Feldman, The 
Application of Molecular Genetic Approaches to the Study of Human Evolution, 33 NATURE GENETICS 
266 (2003); L.L. Cavalli-Sforza, The Human Genome Diversity Project: Past, Present and Future, 6 
NATURE REVS. GENETICS 333 (2005).  

106. See L6pez, Social Construction, supra note 66, at 6 (arguing that constructionism "rejects 
the most widely accepted understanding of race" that "there exist natural, physical divisions among 
humans that are hereditary, reflected in morphology, and roughly but correctly captured by terms like 
Black, White, and Asian").  

107. See International Human Genome Sequencing Consortium, Initial Sequencing and Analysis 
of the Human Genome, 409 NATURE 860, 875 (2001); Francis S. Collins, What We Do and Don't Know 
About Race, Ethnicity, Genetics and Health at the Dawn of the Genome Era, 36 NATURE GENETICS 
SUPP. S13 (2004). Subsequent research has lowered early estimates of genetic difference to about 0.5 
percent. See Samuel Levy et al., The Diploid Genome Sequence of an Individual Human, 5 PUB. LIBR.  
SCI. BIOLOGY 2113, 2114 (2007) ("Inclusion of insertion and deletion genetic variation into our 
estimates of interchromosomal difference reveals that only 99.5% similarity exists between the two 
chromosomal copies of an individual .... "). We also know there is more genetic variation among 
members within a racial group than among people across groups. See R.C. Lewontin, The 
Apportionment of Human Diversity, 6 EVOLUTIONARY BIOLOGY 391, 398 (1972).  

108. See Francis S. Collins, Shattuck Lecture - Medical and Societal Consequences of the Human 
Genome Project, 341 NEW ENG. J. MED. 28, 34 (1999); Troy Duster & Pilar Ossorio, Race and 
Genetics: Controversies in Biomedical, Behavioral, and Forensic Sciences, 60 AM. PSYCHOLOGY 115, 
117 (2005).  

109. See Hua Liu et al. A Geographically Explicit Genetic Model of Worldwide Human
Settlement History, 79 AM. J. HUM. GENETICS 230, 232 (2006).  

110. See L. LUCA CAVALLI-SFORZA, PAOLO MENOZZI, & ALBERTO PIAZZA, THE HISTORY AND 
GEOGRAPHY OF HUMAN GENES 16 (1994); RICHARD LEWONTIN, HUMAN DIVERSITY 162 (1982).  

111. See STEPHEN JAY GOULD, THE STRUCTURE OF EVOLUTIONARY THEORY 510-46 (2002); D.J.  
Witherspoon et al., Genetic Similarities Within and Between Human Populations, 176 GENETICS 351, 
356 (2007).
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of this genetic variation was limited until recently by the low density of 

available genetic markers, statistical tools that could not measure those 

markers well, and population samples that captured an insufficiently broad 

range of phenotypic variation.112  Global collaboration, however, has 

generated transnational, genome-wide data sets that .make it possible to 

analyze variation across geographically diverse populations.1 1 3 

There are two ways to infer the heritable basis of phenotypic 

variation. 114  I call these contributive and statistical. The contributive 

method seeks to find and apply gene variants that influence particular 

phenotypes, while the statistical method uses biological correlations to 

estimate phenotypic patterns in a person's evolutionary history.1 15 The 

contributive method is acutely constrained by the fact that, as Frudakis 

recognizes, scientists "do not understand the genetic architecture of most 

human traits to the point that we could infer trait value from knowledge of 

DNA sequence and/or environment." 116 Even phenotypes for physical 

appearance-which tend to be less genetically complex than psychological, 

behavioral, or cognitive traits-are influenced by interaction among many 

genes, each of which has multiple forms and functions. 117 Since different 

locations on the chromosome influence trait expression, and different gene 

variants exist for each of these locations, it is difficult to identify the 

variants that underlie even the most genetically simple traits.1 18 

112. See Hannah Pulker et al., Finding Genes that Underlie Physical Traits of Forensic Interest 

Using Genetic Tools, 1 FORENSIC SCI. INT'L: GENETICS 100, 101 (2007).  

113. Consider two studies by Noah Rosenberg and colleagues at the University of Michigan: 

Using data from the Human Genome Diversity Cell Line Panel, these studies looked at, respectively, 

377 and 783 stretches of DNA in 1056 and 1048 individuals from 52 and 53 regions, representing 

source populations from all seven continents. Rosenberg showed that similarities among certain markers 

can determine genetic affinity; finding, for example, that the sample of Altaic-speaking Uygurs from 

northwestern China reveal genomic ancestry from East Asia and Eurasia, while the Mozabites from 

Algeria exhibit clusters corresponding to Eurasia and Africa. See Noah A. Rosenberg et al., Genetic 

Structure of Human Populations, 298 SCIENCE 2101, 2104 (2002); Noah A. Rosenberg et al., Clines, 

Clusters, and the Effect of Study Design on the Inference of Human Population Structure, 1 PUB. LIBR.  

SCI. BIOLOGY 660, 661 (2005).  

114. FRUDAKIS, supra note 59, at 437 (contrasting the "two main approaches to understanding the 

genetic basis of phenotypic variation," but noting that both target heritable traits).  

115. See generally, e.g., Patrick Sulem et al., Genetic Determinants of Hair, Eye and Skin 

Pigmentation in Europeans, 39 NAT. GENETICS 1443 (2007) (using genome-wide association scan 

among 2986 Icelanders to identify gene variants associated with hair and eye pigmentation, skin 

sensitivity to the sun, and freckling).  
116. FRUDAKIS, supra note 59, at 497.  

117. For example, ASIP and OCA2 genes seem to play key roles in pigmentation patterns of 

Asians and Europeans, see Heather L. Norton et al., Genetic Evidence for the Convergent Evolution of 

Light Skin in Europeans and East Asians, 24 MOLECULAR BIOLOGY & EVOLUTION 710, 718 (2007), 

while SLC45A2 and TYR genes appear to influence pigmentation in Europeans, see Patrick Sulem et 

al., Two Newly Identified Genetic Determinants of Pigmentation in Europeans, 40 NAT. GENETICS 835, 

836-37 (2008), and three polymorphisms of the MCR receptor account for ninety percent of 

phenotypes for red hair and fair skin, see Wojciech Branicki et al., Determination of Phenotype 

Associated SNPs in the MCJR Gene, 52 J. FORENSIC SCI. 349, 353-54 (2007).  

118. See FRUDAKIS, supra note 59, at 491. Additional factors that confound the contributory 

method of phenotype inference include underspecified levels of ancestry stratification, the varying 

degrees to which different components of genetic variance contribute to trait expression, and the
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The statistical method of phenotyping is more promising because it 
sidesteps the deepest complexities of gene-gene and gene-environment 
interactions. Rather than trying to isolate gene variants that contribute to 
the expression of particular traits, the statistical approach seeks to 
generalize a person's features based on his geographic origins.'19 This 
method compares DNA from an unknown suspect to genetic profiles from 
thousands of known people alongside three-dimensional photographs and 
physical measurements.1 20  Statistical phenotyping uses face recognition 
software to reconstruct what a person looks like as a function of his 
ancestry.121 Applying Bayesian probability122 to ancestry analysis for traits 
like facial features and complexion could enable estimates of individual 
appearance like a composite sketch resembling the low-resolution passport 
photograph.1 23 To control for the influence of complicating non-genetic 
factors, questionnaire responses weed out people with dyed hair or colored 
contact lenses,' 24 and accommodate variability in ultraviolet exposure and 
tanning capacity through inferences about living conditions, coupled with 
spectrophotometric measurements from unexposed areas of the body.125 

Skeptics of molecular photofitting think it far-fetched to infer 
phenotype from genomic ancestry.126 They point out that some people of 
Asian or East Indian descent have skin as dark as many African Americans, 
while others have skin as light as many Caucasians.12 7 For example, a 2003 
study found that among individuals identified as "definitely white" by 
trained visual observers, one in four had more than fifty percent African 
and/or American Indian ancestry, according to genomic testing, while 
others identified as "definitely black" had a preponderance of European 
ancestry.1 28 A 2005 study found, similarly, that some people with more than 

evenness with which the locations of particular genes on a chromosome are spread across the whole 
genome. Id.  

119. Id. at 446.  
120. Id. at 452.  
121. See id. at 443-45, 451-52.  
122. Bayesian probability uses what we know from existing information to infer the method of 

reasoning that rational fact finders should use to maximize accurate decision making. For accessible 
treatments of Bayesian probability to identify the source of trace evidence from a crime scene, see 
Michael O. Finkelstein & William B. Fairley, A Bayesian Approach to Identification Evidence, 83 
HARV. L. REV. 489, 501 (1970); see also D. H. Kaye, What is Bayesianism?, in PROBABILITY AND 
INFERENCE IN THE LAW OF EVIDENCE: THE USES AND LIMITS OF BAYESIANISM 1 (Peter Tillers & Eric 
D. Green eds., 1988) (discussing the probativity of adjusted and unadjusted random-match probability 
distributions to establish guilt).  

123. See FRUDAKIS, supra note 59, at 440; see also P.M. McKeigue et al., Estimation of 
Admixture and Detection of Linkage in Admixed Populations by a Bayesian Approach, 64 ANN. HUM.  
GENETICS 171, 177 (2000) (describing a dependency assay that averages the posterior distribution of 
proportional ancestry at each marker locus).  

124. Id. at 475.  
125. See Jennifer K. Wagner et al., Comparing Quantitative Measures of Erythema, Pigmentation 

and Skin Response Using Reflectometry, 15 PIGMENT CELL RES. 379,383-84 (2002).  
126. See Duster & Ossorio, supra note 108, at 121, 128.  
127. See Ossorio, supra note 79, at 283.  
128. Flavia C. Parra et al., Color and Genomic Ancestry in Brazilians, 11 PROC. NAT'L ACAD.  

SCI. 177, 180, 181 (2003). However, race studies from Brazil come with qualification because, like other
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fifty percent recent African ancestry have very light pigmentation, as 

measured by skin reflectometry.129 What these studies show, skeptics 

claim, is that individuals can inherit the genetic markers used to trace 

ancestry from different ancestors than those that encode for traits like skin 

color. 130 

The skeptics are right to the extent that ancestry tracing is 

necessarily incomplete. Not all genetic information is transmitted when 

chromosomes are inherited from one generation to the next; that a person 

inherits fifty percent of his genome from his mother and the other fifty 

percent from his father means that half of the genetic information from each 

parent is absent in any individual. 131 Because it is random which half of 

each parent's genome a child receives, even children from the same parents 

can look very different. 132  What skeptics sometimes miss is that 

phenotyping analyzes ancestry proportions at the individual, not population, 

level.133 Correlations between ancestry and appearance allow photofitting 

to infer certain physical traits from where a person's ancestors lived.  

Skin, hair, and eye color are receptive to genetic inference because 

phenotyping can control for environmental variability.134 One study found 

that for a sample of 6,000, six DNA markers could predict brown eye color 

with ninety-three percent accuracy and blue eye color with ninety-one 

percent accuracy.' 35 Other genetic studies have identified statistical 

correlations that explain with a high measure of accuracy individual 

Latin American countries such as Cuba, Mexico, and Puerto Rico, Brazil features a color hierarchy that 

tends to operate independently of racial distinctions. See SHADES OF DIFFERENCE: WHY SKIN COLOR 

MATTERS 7 (Evelyn Nakano Glenn ed., 2009).  

129. Rebecca L. Lamason et al., SLC24A5, A Putative Cation Exchanger, Affects Pigmentation in 

Zebrafish and Humans, 310 SCIENCE 1782, 1786 (2005) (finding that SLC24A5 alleles associated with 

lighter skin were prevalent among a European sample, but absent in Asian and Native American 

samples).  
130. See Willing, supra note 62, at IA.  

131. A man's paternal lineage can be studied by analyzing markers on his Y chromosome, while 

anybody's maternal lineage can be studied using markers on mitochondrial DNA. See BUTLER, supra 

note 72, at 248.  
132. FRUDAKIS, supra note 59, at 617.  

133. See, e.g., Gerhard Mertens, Forensic DNA Typing: Quo Vadis?, 2 OPEN FORENSIC SCI. J. 21, 

22 (2009).  
134. See Pulker et al., supra note 112, at 101 (reviewing studies that evaluate the genetic basis of 

stature and facial features such as chin and facial dimples, hairy ears, earlobe attachment, widow's peak, 

and freckles); see also FRUDAKIS, supra note 59, at 436 (discussing craniofacial anthropometric 

morphology for traits including face shape, iris color, hair color and texture, eyelid folding, ear shape, 

nose and lip shape).  
135. See Fan Liu et al., Eye Color and the Prediction of Complex Phenotypes from Genotypes, 19 

CURRENT BIOLOGY R192 (2009). The background color in the iris makes eye color a more complex trait 

than skin or hair color. Individual genes have nevertheless been found to have a significant influence on 

eye color. See David L. Duffy, A Three-Single-Nucleotide Polymorphism Haplotype in Intron 1 of 

OCA2 Explains Most Human Eye-Color Variation, 80 AM. J. HUM. GENETICS 241, 247-48 (2007). A 

study funded by the U.S. Department of Justice is trying to develop a test that can infer pigmentation for 

hair, eye, and skin color. See Murray H. Brilliant et al., Gene Polymorphism and Human Pigmentation, 

Dep't Justice Doc. No. 223980 (2008), www.ncjrs.gov/pdffilesl/nij/grants/2
2 3 9 8 0.pdf (finding five 

candidate genes for pigment that account for seventy-six percent of the variation in hair color, seventy

five percent in eye color, and forty-six percent in skin color).
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differences between dark- and light-skinned people of European, African, 
and Asian descent. 13 6  The prospect that DNA phenotyping may one day 
become sufficiently reliable and precise for forensic purposes presses hard 
on underappreciated vulnerabilities in equal protection jurisprudence 
concerning the use of racial descriptors to identify criminal suspects.  

III. Suspect Identification Doctrine 

Race-based suspect descriptions present two kind of reliability 
problems: over-inclusivity and under-inclusivity. Over-inclusivity is when 
police pursue those who exhibit little resemblance to the suspect other than 
racial appearance. Under-inclusivity is when investigators pass over 
potential suspects for whom there are non-racial grounds for suspicion.  
The case of Brown v. City of Oneonta1 37 is instructive. A seventy-seven
year-old woman was visiting her friend's home when an intruder broke in at 
night.138 The woman could describe the assailant only as a young black 
man with a cut on his hand.139 After receiving this racially salient suspect 
description, police "conducted a 'sweep' of Oneonta, stopping and 
questioning non-white persons on the streets and inspecting their hands for 
cuts." 140 The burglar was never apprehended.141 

Reliance on racial descriptors at the expense of other identifying 
traits tends to burden innocents who share with the suspect little more than 
apparent race. That police in Brown questioned many black men who did 
not have cuts on their hands, 14 2 and even detained one black woman, 
suggests that investigators "considered race more strongly than other parts 

136. See Lyle W. Konigsberg et al., Estimation and Evidence in Forensic Anthropology: Sex and 
Race, 139 AM. J. PHYSICAL ANTHROPOLOGY 77 (2009) (study of thirty-four phenotypic measurements 
in seventeen global populations assigned ninety-eight percent of subjects to genetically accurate racial 
ancestry); see also Sean Myles et al., Identifying Genes Underlying Skin Pigmentation Differences 
Among Human Populations, 120 HUM. GENETICS 613 (2007) (measuring genetic frequencies for skin 
color among Europeans, Chinese, and Africans, and finding the 374Leu allele more common in non
Caucasians); Stephen Ousley et al., Understanding Race and Human Variation: Why Forensic 
Anthropologists are Good at Identifying Race, 139 AM. J. PHYSICAL ANTHROPOLOGY 68 (2009) 
(reporting ninety-seven percent reliability in distinguishing between American whites and American 
blacks with the use of nineteen genetic markers).  

137. 235 F.3d 769 (2d Cir. 2000). The case attracted national attention. See, e.g., Lynne Duke, 
When Race is Equated with Crime; Manhunt for Black Suspects Raises Questions About Skin Color as a 
Clue, WASH. POST, Oct. 21, 1992, at A3; Diana Jean Schemo, Singling Out Blacks Where Few Are to Be 
Found; Amid Hills of Rural New York, Students From Inner-City Find Not-So-Hearty Welcome, N.Y.  
TIMES, Oct. 20, 1992, at B1; 60 Minutes: The Black List: Is Racial Profiling an Effective Way to Fight 
Terror? (CBS television broadcast Feb. 13, 2002), available at http://www.cbsnews.com/stories/ 
2 0 02 /02/13/60I1/main329278.shtml.  

138. Brown, 235 F.3d at 779.  
139. Id.  
140. Id.  
141. Id.  
142. Brown v. City of Oneonta, 911 F. Supp. 580, 590 n.4 (N.D.N.Y. 1996), vacated in part, 221 

F.3d 329 (2d Cir. 2000).
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of the victim's description." 143 The burdens imposed by overreliance on 

race can be grave when interrogations are intrusive and affect large 

numbers at a distance in time and space from the crime. 14 4 Plaintiffs in 

Brown were among the two hundred non-whites questioned in a town with 

fewer than three hundred black residents. 145 

Brown also illustrates the problem of under-inclusivity. The elderly 

victim told police that though she had not been able to see the assailant's 

face, she could infer that he was young because she heard him run quickly 

across the room, and could infer that he was black because his lower arm 

looked brown. 14 6 Given that the burglary took place under the cover of 

darkness, however, it is plausible that the perpetrator was not black.147 

Nor did equal protection guarantees apply to plaintiffs arrested for 

armed robbery in Santa Monica based on "exceedingly vague and 

general" 148 eyewitness accounts describing black men with a broad, 

estimated range of heights and weights. 14 9 The Ninth Circuit explained: 

If the general descriptions relied on here can be stretched to cover 

[the plaintiffs], then a significant percentage of African

American males walking, eating, going to work or to a movie, 

ball game or concert, with a friend or relative, might well find 

themselves subjected to similar treatment, at least if they are in a 

predominantly white neighborhood. 150 

The court's concern materialized in the infamous case of Charles 

Stuart, the white Boston man who claimed that a black man in a jogging 

suit had shot him and his pregnant wife, who soon died. 15 1 After Stuart 

committed suicide, his brother told police that Stuart had confessed to 

having shot himself and his wife, and blamed the crime on a fictitious black 

man. 1 2 But police had already swept the city, "stopping and searching 

black men more or less at random," 153 including at least fifty "stop and 

143. Brown v. City of Oneonta, 221 F.3d 329, 339 (2d Cir. 2000).  

144. See Jim Mulvaney, College Dragnet for Blacks Blasted, NEWSDAY, Sept. 12, 1992, at 5 

(quoting Investigator H. Karl Chandler as having said, "We've tried to examine the hands of all black 

people in the community.").  
145. See Brown, 221 F.3d at 334, 337.  

146. See Brief in Support of Petition for Writ of Certiorari to the United States Court of Appeals 

for the Second Circuit at 4, Brown v. City of Oneonta, 235 F.3d 769 (2d Cir. 2000) (No. 98-9375).  

147. See Banks, supra note 2, at 1103 n.112.  
148. Washington v. Lambert, 98 F.3d 1181, 1190 (9th Cir 1996).  

149. Id. at 1183-84 (describing one man as 6' to 6'2" and weighing 150 to 170 pounds, and the 

other as 5'S" to 5'7" and weighing 170 to 190 pounds).  
150. Id. at 1190-91.  
151. Peter J. Howe, From Nightmare to Reality, a City is Reeling, BOSTON GLOBE, Jan. 7, 1990, 

at 1.  
152. See Jim Naughton, The Murder That Ravaged Boston: Revelations About the Stuart Deaths 

Leave the City Awash in Recriminations, WASH. POST, Jan. 8, 1990, at B 1.  

153. William Raspberry, Righteous Rage Against a Racist Lie, NEWSDAY, Jan. 9, 1990, at 48.
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frisk" searches daily in nearby neighborhoods.' 5 4 News sources described 
an atmosphere of "universal suspicion" in which "every black man in 
Boston" became a suspect.' 5 5 The Stuart case was a hoax but not an 
aberration.156 

Problems of under- and over-inclusivity persist even when suspect 
descriptions feature more precise information about physical appearance 
than eyewitnesses provided in Brown or Baton Rouge.157 In the Ninth 
Circuit case of Choi v. Gaston,158 police held in custody for two days a 
Korean man, Yong Ho Choi, on suspicion of murdering an officer.159 At 
thirty-two years-old and five feet seven inches,' 60 Choi was three inches 
shorter and fourteen years older than the perpetrator, whom eyewitnesses 
described as an eighteen-year-old, five-foot-ten Vietnamese man.16' The 
Court observed that Choi's "Asian" appearance was the only apparent 
feature that Choi shared with the suspect.162 

The chief doctrinal challenge to race-based suspect descriptions has 
until recently been the prohibition on unreasonable searches and seizures.163 

154. MASS. ATTORNEY GEN. OFFICE, REPORT OF THE ATTORNEY GENERAL'S CIVIL RIGHTS 
DIVISION ON BOSTON POLICE DEPARTMENT PRACTICES 6 (1990).  

155. Raspberry, supra note 153, at 50; see also Katheryn K. Russell, The Racial Hoax as Crime: 
The Law as Affirmation, 71 IND. L.J. 593, 597-99 (1996); Andrew Kopkind, The Stuart Case: Race, 
Class, and Murder in Boston, NATION, Feb. 5, 1990, at 149, 153 (1990); Sean Murphy, Charges 
Dismissed Against Man Once Thought Tied to Stuart Case, BOSTON GLOBE, Nov. 21, 1989, at 23.  

156. Philadelphia police relied on victims' description of a "slender black male" suspected of 
raping eight women to stop and question black men ranging markedly in age, weight, and height.  
Jeanette Covington, Round Up the Usual Suspects: Racial Profiling and the War on Drugs, in PETIT 
APARTHEID IN THE U.S. CRIMINAL JUSTICE SYSTEM: THE DARK FIGURE OF RACISM 27, 27-28 (Dragan 
Milovanovic & Katheryn K. Russell eds., 2001). In 1995, while trying to catch another serial rapist in 
Ann Arbor, police identified 730 African Americans as suspects based on a description of a "six-foot 
black man." Sam Walker, In Michigan, A Community Clashes Over DNA Testing, CHRISTIAN SCI.  
MONITOR, Jan. 26, 1995, at 1. In 2002, when a woman raped at a Baltimore bus stop said her assailant 
was a black man in his early thirties, five foot ten, and 180 pounds, the district commander instructed 
officers: "Every black male around this Bus Stop is to be stopped until the subject is apprehended." M.  
Dion Thompson, Memo, Outrage Swiftly Ousted City Police Major; Healy retired hours after 
accusations of race profiling began; 'He had a real problem, ' BALT. SUN, Mar. 7, 2002, at 1B.  

157. In Brown v. United States, for example, the District of Columbia Circuit Court found unduly 
vague to justify arrest an anonymous tip that a narcotics seller was a "black male, approximately 5'6" in 
height, wearing a white shirt with dark writing on the front and blue jeans." 590 A.2d 1008, 1010 (D.C.  
1991). The court determined that "[d]escriptions applicable to large numbers of people will not support 
a finding of probable cause." Id. at 1017 (citing Commonwealth v. Jackson, 331 A.2d 189, 191 (Pa.  
1975)).  

158. 220 F.3d 1010 (9th Cir. 2000) (per curiam).  
159. Id. at 1014 (Noonan, J., concurring).  
160. Id.  
161. Id. at 1013.  
162. Id. at 1016 ("To treat persons in this grouping as fungible when one of the group is a crime 

suspect would be to say that the police could arrest at will. A custom of treating 'all Asians' alike would 
be intolerable."); cf Faulk v. State, 574 S.W.2d 764, 766-67 (Tex. Crim. App. 1978) (holding that 
description of armed robber as "young black male wearing a multicolored shirt" was too vague to yield 
probable cause, and noting that police officer who stopped appellant "had only one fact to connect the 
appellant to the armed robbery[:] that he was a young black male.").  

163. See Whren v. United States, 517 U.S. 806, 813 (1996) (noting the doctrinal shift from the 
Fourth to the Fourteenth Amendment's equal protection clause as the primary ground for challenging 
racially discriminatory police conduct).
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In Brown, however, the Second Circuit held that when officers rely on 

racial descriptions in determining whom to question, this does not 

constitute a seizure under the Fourth Amendment. 16 4 By contrast, equal 

protection guarantees can be triggered by any encounter with police,165 

even if they do not rise to the level of a stop or arrest.16 6 The Brown court 

also declined, however, to find discriminatory law enforcement under the 

Fourteenth Amendment.167 The expansive investigation of blacks "was 

race-neutral on its face" 168 because the race-based description on which the 

interrogation policy relied "originated not with the state but with the 

victim." 169  This was not "a suspect racial classification" 170  because the 

policy was anchored not in stereotyping by state officials, but in "the 

altogether legitimate basis of a physical description given by the victim of a 

crime."171 So strict scrutiny did not apply.  
Courts misunderstand the justification for reliance on eyewitness 

descriptions of a suspect's race in criminal investigations. The argument 

that race-based suspect descriptions are not a racial classification makes 

much of the fact that eyewitness accounts of race rely not on group 

stereotypes but on observation of individuals in a specific case. 172 This 

point misses the significance of police reliance on eyewitness accounts to 

164. See Brown v. City of Oneonta, 221 F.3d 329, 334, 340-41 (2d Cir. 2000). The Supreme 

Court has defined a "seizure" within the meaning of the Fourth Amendment as a police encounter in 

which an officer, "by means of physical force or show of authority, has in some way restrained the 

liberty of a citizen[,]" Terry v. Ohio, 392 U.S. 1, 19 n.16 (1968), as distinguished from the situation in 

which an officer merely "approaches an individual and asks a few questions." Florida v. Bostick, 501 

U.S. 429, 434 (1991).  
165. See United States v. Avery, 137 F.3d 343, 353-54 (6th Cir. 1997) (finding that "[a] person 

cannot become the target of a police investigation solely on the basis of skin color" because "the 

Fourteenth Amendment protects citizens from police action . . . based solely on impermissible racial 

considerations").  
166. See id. at 355 ("If law enforcement adopts a policy, employs a practice, or in a given 

situation takes steps to initiate an investigation of a citizen based solely upon that citizen's race, without 

more, then a violation of the Equal Protection Clause has occurred.").  
167. See Brown, 221 F.3d at 334-35. The Second Circuit avoided the Sixth Circuit's reasoning in 

Avery by distinguishing the facts in Brown and by concluding that the logic in Avery constituted "non

binding dicta from a non-binding circuit court." Id. at 338 n.8. Two litigants in Brown had more success 

in a state court suit that raised claims under the equal protection and search and seizure provisions of the 

New York constitution. See Brown v. State, 814 N.Y.S.2d 492, 507 (N.Y. Ct. Cl. 2006).  
168. Brown, 221 F.3d at 337.  
169. Id. at 338.  
170. Id.  
171. Id. at 337.  
172. See, e.g., Cartnail v. State, 753 A.2d 519, 530 (Md. 2000) ("In looking at the description of 

the suspects, undoubtedly physical characteristics, such as race, gender, ethnicity, hair color, facial 

features, age, body build, or apparel of a suspect permits winnowing of innocent travelers."); Sheri Lynn 

Johnson, Race and the Decision to Detain a Suspect, 93 YALE L.J. 214, 243 (1983) ("Although the 

suspect's race is noted and weighed in the decision to detain, no generalizations about the 

characteristics, behavior, or appropriate treatment of the racial group are employed" when police use 

racial descriptors to search for a particular perpetrator.); Lawrence Rosenthal, Policing and Equal 

Protection, 21 YALE L. & POL'Y REv. 53, 97-98 (2003) ("Virtually all courts and commentators seem 

to agree that [when police, acting on a description of a black suspect, stop a black man but not a white 

man leaving a crime scene,] the authorities are basing enforcement decisions on the similarity between a 

suspect and a witness's description, rather than on race.").
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build and apply suspect profiles., A -second reason given for why racial 
classification exempts eyewitness descriptions is that these accounts tend to 
include non-racial factors too. 17 3 The doctrinal force of this reason is 
blunted by the fact that race is not just one suspect descriptor among others; 
it is the most commonly used and conspicuously featured. 174 Police 
guidelines in almost all jurisdictions instruct investigators and dispatchers, 
when questioning an eyewitness or relaying information about a suspect, to 
emphasize suspect race as the only indispensable descriptor other than 
gender. 175And many state practices have been found to qualify as a racial 
classification when race occupies a prominent place as more than just one 
among multiple factors, even if race is not the sole criterion or decisive of 
government policy.1 76 

The argument that suspect descriptions do not qualify as state 
action maintains that because it is victims or witnesses who identify 
suspects in racial terms, investigating officers do not do the classifying. 177 

But police are the ones who solicit and implement racial information, first 
by prompting witnesses to check a box for a suspect's race, then by relying 
on these designations in determining who to interrogate or arrest. 178 Police 
use of racial identifiers supplied by eyewitnesses resembles the hybrid of 
public and private conduct found to satisfy the state action requirement in 
contexts including ballot rules, 179  child custody, 1 8 0  and housing 

173. See Brown, 221 F.3d at 337-38 (upholding race-conscious interrogation policy in part 
because it relied on a suspect description that "included race as one of several elements").  

174. See Banks, supra note 2, at 1109. The prominent place of race in suspect descriptions 
corresponds to what I have elsewhere referred to as a race-attentive means of differentiation. See Dov 
Fox, Note, Racial Classification in Assisted Reproduction, 118 YALE L.J. 1844, 1887-88, 1899-91 
(2009) (distinguishing race-attentiveness from salience-varying approaches in which racial 
considerations are withheld altogether (race-indifference), provided as one among other similarly
situated traits (race-sensitivity), or in which race is the sole feature about a person that is made known 
(race-exclusivity)).  

175. See Banks, supra note 2, at 1110 ("Law enforcement officers almost always limit their 
search on the basis of race, even as they do not limit it on the basis of every other aspect of the 
description." (citations omitted)).  

176. The Court has applied strict scrutiny to state reliance on race in affirmative action, school 
desegregation, and majority-minority redistricting. See City of Richmond v. J.A. Croson Co., 488 U.S.  
469, 493 (1989) (affirming that racial classifications in employment preferences, "[u]nless .. . strictly 
reserved for remedial settings ... may in fact promote notions of racial inferiority and lead to a politics 
of racial hostility"); Shaw v. Reno, 509 U.S. 630, 644, 647 (1993) (striking down electoral 
reapportionment that gives the appearance of having been influenced by racial considerations); Parents 
Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 798 (2007) (Kennedy, J., concurring) 
(arguing that race-conscious school assignments "threaten to reduce children to racial chits valued and 
traded according to one school's supply and another's demand").  

177. See, e.g., Brown, 221 F.3d at 338 (suspect description "originated not with the state but with 
the victim").  

178. See, e.g., U.S. DEP'T OF JUSTICE, GUIDANCE REGARDING THE USE OF RACE BY FEDERAL 
LAW ENFORCEMENT AGENCIES 6 (2003), available at http://www.justice.gov/crt/about/spl/documents/ 
guidanceonrace.pdf ("[W]here authorities are investigating a crime and have received specific 
information that the suspect is of a certain race (e.g., direct observations by the victim or other 
witnesses), authorities may reasonably use that information, even if it is the only descriptive information 
available.").  

179. See Anderson v. Martin, 375 U.S. 399, 403 (1964) (finding an equal protection violation in
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allocations. 181 The established doctrinal grounds for withholding strict 

scrutiny for suspect descriptions are less sturdy than they appear.s182 

Yet few readers will be surprised to learn that no court has treated 

police reliance on race-based suspect descriptions as the kind of racially 
classifying state action that is subject to strict scrutiny under the Fourteenth 
Amendment.18 3 Investigating an individual suspect in terms of his 
identified race seems as inevitable as it is innocuous. "[I]t is a fact of life in 
our diverse culture," the Second Circuit has recognized, "that race is used 
on a daily basis as a shorthand for physical appearance." 18 4 Nor are race
based accounts used for the intent of disadvantaging-or with the effect of 
stigmatizing-any particular group. 185 Exacting judicial review seems 
therefore unwarranted. This is not to say that race-based suspect 
descriptions would have trouble surviving strict scrutiny. 18 6 

Strict scrutiny analysis would ask first whether police use race
based suspect descriptions to advance a sufficiently worthy purpose such as 
remedying discrimination, 187 promoting diversity, 188 or averting imminent 
violence by segregating inmates during a race riot. 18 9 

"the interplay of governmental and private action" that facilitates the exercise of racial prejudice in the 
ballot box (quoting NAACP v. Alabama, 357 U.S. 449, 463 (1958)).  

180. See Palmore v. Sidoti, 466 U.S. 429, 433 (1984) (striking down race-based custody 
determinations on the ground that "the law cannot, directly or indirectly," give effect to "[p]rivate 
[racial] biases").  

181. See Reitman v. Mulkey, 387 U.S. 369, 371 (1967) (invalidating a housing amendment to the 
California Constitution that allowed real estate agents and landlords to reject homebuyers on the basis of 
race).  

182. My positivist analysis of equal protection doctrine should not be taken as normative 

endorsement. The colorblindness jurisprudence of the Rehnquist and Roberts Courts is in my view 
flawed on two accounts. It fails to distinguish instances of race-based state action that promote racial 
equality from those that erode it, and it ignores the background conditions through which facially neutral 
practices can shape racial justice.  

183. See Brown v. City of Oneonta, 235 F.3d 769, 771 (2d Cir. 2000) (Walker, C.J., concurring in 
denial of rehearing en banc) ("[N]o legal opinion, concurrence, dissent (or other judicial 
pronouncement) has ever intimated, much less proposed" that race-based suspect descriptions constitute 
a racial classification). Judge Calabresi has argued, however, that reliance on race should count as a 
racial classification if it crowds out the influence of other identifiers. Id. at 781 (Calabresi, J., dissenting 
from denial of rehearing en banc) (arguing that strict scrutiny is appropriate when police "ignore 
essentially everything but the racial part of a victim's description, and, acting solely on that racial 
element, stop and question all members of that race they can get hold of, even those who grossly fail to 
fit the victim's description").  

184. Id. at 771 (Walker, C.J., concurring in denial of rehearing en banc).  
185. See Brown v. City of Oneonta, 221 F.3d 329, 337 (2d Cir. 2000).  
186. See, e.g., United States v. Lawes, 292 F.3d 123, 127 (2d Cir. 2002) (affirming finding of 

reasonable suspicion when police stopped thirty-four year-old black male, 200 pounds and 6' 1" tall, 
based on description of "twenty year-old black male, weighing 160 pounds and 5'9" in height").  

187. Remedial objectives seek to undo or impede the effects of past or persisting discrimination in 
education, see McDaniel v. Barresi, 402 U.S. 39, 41-42 (1971), employment, see United States v.  
Paradise, 480 U.S. 149, 185-86 (1987), or voting, see Bush v. Vera, 517 U.S. 952, 993 (1996) 
(O'Connor, J., concurring).  

188. See Grutter v. Bollinger, 539 U.S. 306, 326-27 (2003) (holding that the goal of racial 

diversity in a public university student body can be sufficiently worthy to survive strict scrutiny).  
189. See Lee v. Washington, 390 U.S. 333 (1968) (affirming racial desegregation order in 

Alabama prisons).
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Though courts have been reluctant to attach this level of importance 
to the goals of day-to-day law enforcement, the objectives of criminal 
resolution seem at least as weighty as greater diversity in the classroom. In 
holding in United States v. Martinez-Fuerte'90 that border patrol agents 
could consider Mexican appearance in deciding which cars to stop, the 
Supreme Court characterized as substantial, rather than compelling, the 
interest served by curbing the influx of undocumented immigrants.1 9 ' 
Efforts to intercept prospective offenders seem less imperative, however, or 
at least more speculative than investigations that aim to solve crimes 
already committed.192 Judicial review of police reliance on race could 
badly impede law enforcement by requiring police, "before acting on a 
physical description that contains a racial element, to balance myriad 
competing considerations, one of which would be the risk of being subject 
to strict scrutiny in an equal protection lawsuit."193 

Suspect race is useful to police insofar as racially stereotypic 
phenotypes relate to skin color and facial features. Yet criminal 
investigations focus not on physical traits but on race.194 Richard Banks 
argues that "[t]he exigencies of law enforcement make it difficult to 
imagine how officers would narrowly tailor their use of race."19 5 Scholars 
have recommended that police limit suspect searches to a specified 
location or time period; or that they use race only if the crime is an 
extraordinary one.196 Proposals like these might mitigate the burdens that 
reliance on race-based descriptions impose on innocents. But they would 
not demote the utility of race in identifying criminal suspects.  

IV. Suspect Identification Theory 

Molecular photofitting is for now too primitive to infer complexion 
or facial features reliably enough to satisfy investigatory standards for 
scientific forensics.1 97 But this is not like the elusive cure for cancer that 
scientists every few years claim lies just around the corner.19 8 DNA 

190. 428 U.S. 543 (1976).  
191. Id. at 556-57.  
192. Cf Stephen J. Ellmann, Racial Profiling and Terrorism, 19 N.Y.L. SCH. J. HUM. RTs. 305 

313 n.27 (2003) (arguing that "the massive deprivations of liberty that we impose as [criminal] 
punishments" shows that society regards "enforcement of laws against serious crimes" as a "compelling 
government interest").  

193. Brown, 235 F.3d at.771.  
194. See Banks, supra note 2, at 1111.  
195. Id. at 1119 ("Would officers only use race along with a specified number of other 

characteristics? Would they only investigate a predetermined number of individuals?").  
196. See Deborah A. Ramirez, Jennifer Hoopes, & Tara Lai Quinlan, Defining Racial Profiling in 

a Post-September11 World, 40 AM. CRIM. L. REV. 1195, 1215-17 (2003).  
197. Phenotyping need not satisfy evidentiary standards. At the accusatory stage there would be a 

known individual (the criminal defendant) against whose actual genetic profile to compare the crime 
scene DNA.  

198. See, e.g., James F. Holland, Breaking the Cure Barrier 25 Years Later, 26 J. CLN.  
ONCOLOGY 1575 (2008).
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phenotyping is different because the research is still in its early stages and 
funding is in short supply. Scientists who work on molecular photofitting 
have credible ground for projecting that larger data sets and more advanced 
computer programs will enhance the technology's rigor and precision."' 

This Part argues that the government should sponsor molecular 
photofitting research for two reasons. First, if DNA phenotyping becomes 
scientifically reliable and forensically useful, its enlistment in police 
investigations would serve the resolution of crime by increasing the speed 
and accuracy with which criminals are apprehended. Second, the use of 
reliable forensic photofitting by law enforcement would enhance the causes 
of police legitimacy and criminal justice, by excluding innocents from 
suspect investigation. I develop a phenotypic suspect identification system 
that police could employ upon recovery of a suspect's DNA, even when 
there is a victim or eyewitness description, and especially when there is not.  
The system that I propose applies race-obscuring physical identifiers based 
on genetically-influenced traits in order to supplement race-based 
eyewitness descriptions according to the epistemic value of each.  

DNA phenotyping promises epistemic advantages over eyewitness 
identification. The reason that so many wrongful convictions turn on 
witnesses picking out a person other than the perpetrator from a lineup is 
that eyewitness misidentification is common and goes easily undetected. 200 

Checks on misleading suspect descriptions (informant testimony, 
confessions, or non-DNA forensic evidence) are frequently sparse and 
themselves unreliable. 201 Brandon Garrett's 2008 study of the Innocence 
Project data set found that while the majority of exonerees (158 of the 200) 
were wrongfully convicted based on erroneous eyewitness testimony, and 
nearly one-third of those (forty-seven) brought claims alleging eyewitness 
misidentification, not a single reversal was based on these challenges. 202 

199. Within a few years, Tony Frudakis expects, researchers will "have figured out so many traits 

that a criminal might as well leave his driver's license at the scene of the crime." Jessica Snyder Sachs, 
DNA and a New Kind of Racial Profiling, POPULAR SCI., Dec. 2003, at 16, 20 (quoting Tony Frudakis); 
see also Yann C. Klimentidis & Mark D. Shriver, Estimating Genetic Ancestiy Proportions from Faces, 

4 PUB. LIBR. SCL ONE 1, 6 (2009); Mark Jobling & Peter Gill, Encoded Evidence: DNA in Forensic 

Analysis, NATURE REv. 739, 748 (2004) (noting the "strong genetic component" of "stature, facial 

features and pigmentation").  

200. See Brandon L. Garrett, Judging Innocence, 108 COLUM. L. REV. 55, 125 (2008) 

("[M]isidentification may be very difficult for any expert, juror, or judge to detect if suggestion misled 

an eyewitness.").  

201. The Supreme Court has recognized "[t]he vagaries of eyewitness identification" and that 

"the annals of criminal law are rife with instances of mistaken identification." Manson v. Brathwaite, 
432 U.S. 98, 119 (1977) (Marshall, J., dissenting) (quoting the majority opinion in United States v.  
Wade, 388 U.S. 218, 228 (1967)) (internal quotations marks omitted). Manson held that the Due Process 
Clause protects a right to be free from suggestive eyewitness identification, whereby police encourage 

an eyewitness to pick out the suspect from a lineup, see id. at 113, but that even if the police engage in 

such procedures, the identification may still be admitted at trial if the eyewitness seemed "certain" and 

had a sound opportunity to view the attacker. Id. at 114. For discussion of eyewitness identification 

reform legislation recently proposed in ten states, see Vesna Jaksic, States Look at Reforming Lineup 

Methods, NAT'L L.J., Apr. 20, 2007, at 6.  
202. See Garrett, supra note 200, at 60, 80.
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Unlike eyewitness accounts, photofitting evidence can be falsified 
through standard genetic matching. Genetic identification tools provide 
feedback mechanisms to monitor the accuracy of photofitting evidence.  
DNA phenotyping prompts us to rethink the role that race plays in the 
investigation of crime.203 Today, a police dispatcher might release an all
points bulletin for officers to be on the lookout for a "thirty to forty-year
old black male" identified by someone who saw the crime. The availability 
of photofitting evidence would provide the kind of detailed suspect 
information necessary to create a system of DNA identification that uses 
genetic markers for more precise and quantifiable characteristics such as 
melanin concentration and facial morphology. This phenotypic 
identification system could not convey many descriptive traits, like scars 
and tattoos, or temporary features like clothing and facial hair. But it could 
determine physical appearance with greater granularity and falsifiability 
than an eyewitness sketch, and identify a suspect in less explicitly racial 
terms, like skin color #14, hair color #9, eye color #3, nose shape #7.204

Hair Cobchart

10 09 08 07 06 AMI d

Figure 2. Charts of Facial Characteristics 
Skin tones (upper left); hair colors (upper right); eye colors 

(bottom left); nose shapes (bottom right).

This should sound familiar to anyone 
counter. Phenotypic descriptors resemble the 
consultants refer to skin shades that capture

who has been to a makeup 
practice by which cosmetic 
gradations along the color

203. Cf GILROY, supra note 97, at 20 (predicting that in a genetically advanced society, DNA 
research will discredit the notion that "specifically racial differences" are useful as a means of 
classifying people).  

204. Cf Bela August Walker, Note, The Color of Crime: The Case Against Race-Based Suspect 
Descriptions 103 COLUM. L. REV. 662, 683 (2003).
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palette.205 I propose that investigators use molecular photofitting data to 
supplement eyewitness descriptions of a suspect's appearance, to the extent 
that phenotyping evidence is reliable in designing search tactics and 
refining suspect lists. This totality-of-the-evidence approach to criminal 
suspect identification directs police to integrate photofitting with 
eyewitness evidence in proportion to the epistemic value of each. 206 When 
eyewitness and phenotyping sources disagree on suspect appearance, the 
source that should trump depends on which has greater epistemic value in 
light of the conditions under which each was generated in relation to others.  

At least for investigations that do not appear urgent or pressurized, 
police should, in determining whom to stop or question, accord weight to 
the relative epistemic value of eyewitness and phenotyping evidence in a 
particular case. The value of each source will depend on a number of 
contextual factors. The epistemic value of an eyewitness description, for 
example, turns on such factors as how long an eyewitness observed the 
suspect, whether the view was lit or dark and direct or obstructed, and how 
many eyewitnesses can corroborate a description under what conditions and 
with what levels of confidence. Similarly, the value of a molecular 
photofitting description turns on factors like the quality of a DNA sample 
retrieved from a crime scene; the informational content of genetic trait 
markers for contributive phenotyping; and the size, breadth, and 
representativeness of photofitting databases for statistical phenotyping.  

A recent example helps to illustrate how this proposal would apply 
in practice. On the evening of May 1, 2010, a Pathfinder filled with 
propane, gasoline, and fireworks began emitting smoke in New York's 
Times Square. 207 Vendors alerted police to the vehicle, which would have 
caused massive destruction had it not failed to explode. 208 There were no 
eyewitnesses, but surveillance cameras captured an individual changing his 
shirt and looking back over his shoulder around the block from West 45th 
Street where the vehicle was parked. 209 Based on the videos, police 

205. Cosmetic companies like Clinique, LancOme, Este Lauder, and L'Ordal Paris have long 
embraced a seasonal color system that matches "warm" and "cool" undertones to a person's 
complexion. See, e.g., CAROLE JACKSON, COLOR ME BEAUTIFUL 47-53 (1980) (using a seasonal color 

system to help an individual find her own "thirty special colors"); BERNICE KENTNER, COLOR ME A 

SEASON 24-32 (1978) (theorizing that color analysis should proceed as a function of skin color rather 
than hair or eye color).  

206. Cf Manson, 432 U.S. at 114 (adopting totality of circumstances test for admitting 
eyewitness identifications into evidence); see also Yancey v. State of Alabama, Cr. 04-1171, 2009 WL 
725198, at *16 (Ala. Crim. App. Mar. 20, 2009) (holding that a single eyewitness statement is 
insufficient to establish guilt beyond a reasonable doubt in the absence of other inculpatory 
information).  

207. Al Baker & William K. Rashbaum, Police Find Car Bomb in Times Square, N.Y. TIMES, 
May 2, 2010, at Al.  

208. See Michael M. Grynbaum, William K. Rashbaum, & Al Baker, Police Seek Man Taped 
Near Times Sq. Bomb Scene, N.Y. TIMES, May 3, 2010, at Al.  

209. See Peter Fowler, NYPD Looking For White Male Over Attempted Times Square Bombing, 

NEWSROOM AM., May 2, 2010, http://www.newsroomamerica.com/story/12169.html.
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described the person of interest as a white man in his forties. 210 

Video footage of the "Times Square Bomber" was blurred and 
shadowy, however, so it had low epistemic value and should have counted 
for little as the FBI developed strategies for tracking down potential 
suspects. The perpetrator was in fact a thirty-year-old Pakistani-American 
man with a dark complexion, narrow eyes, and a broad nose. 2 1 1  Had 
forensic investigators found the suspect's cell tissue on the door handles, 
turn signals, or radio knobs of the car, and were statistical DNA 
phenotyping developed to the point of reliability, this technique could have 
been able to produce a more accurate picture of what the suspect looks like.  

Reliance on phenotypic identification would not be easy to 
implement. Race is entrenched in the way that most people perceive one 
another. 212 This deep-seated race-consciousness limits the potential of 
phenotyping to loosen the hold that race has on the way police and 
eyewitnesses describe suspects.2 13 The cross-cutting patterns of perception 
that lead people to ascribe racial designations do not always track physical 
features. This is because the ways that we process information about 
human appearance are shaped by social framings and exposure to people 
with features of different shapes and colors. 214 

Police training and public education would be needed to implement 
a transition from racial identifiers to phenotypic ones.2 15 Again consider 
the cosmetics industry. Every cosmetologist and esthetician is required to 
understand color theory, which foregoes racial classifications in favor of 
skin tones (e.g., peach, olive, copper). 2 16 Through training and habituation, 
police officers could learn to discern and tend to hues, sizes, and shapes, 
independent of the racial referents we associate them with today. 2 17 

210. Surveillance video footage of the man can be viewed at N.Y. Post, Manhunt for Suspected 
Times Square "Bomber," YOUTUBE (May 2, 2010), http://www.youtube.com/watch?v=Ujrjg7zkvLQ.  

211. See William K. Rashbaum, Mark Mazzetti, & Peter Baker, Arrest Made in Times Square 
Bomb Case, N.Y. TIMES, May 4, 2010, at Al. Faisal Shahzad was arrested after he boarded a plane to 
Dubai. Id.  

212. See Nilanjana Dasgupta et al., Group Entitativity and Group Perception: Associations 
Between Physical Features and Psychological Judgment, 77 J. PERSONALITY & SOC. PSYCHOL. 991 
(1999).  

213. See R. Richard Banks, The Story of Brown v. City of Oneonta: The Uncertain Meaning of 
Racially Discriminatory Policing Under the Equal Protection Clause, in CONSTITUTIONAL LAW 
STORIES 223, 247 (Michael C. Dorf ed., 2004) ("[The] centrality of race in suspect descriptions 
represents a form of racial discrimination so ingrained . . . as to be immune to legal remediation and 
beyond moral recognition.").  

214. See Jennifer L. Eberhardt et al., Believing Is Seeing: The Effects of Racial Labels and 
Implicit Beliefs on Face Perception, 29 J. PERSONALITY & SOC. PSYCHOL. BULL. 360, 370 (2003) 
(explaining why social variables influence how physical features are seen and remembered); David J.  
Kelly et al., The Other-Race Effect Develops During Infancy: Evidence of Perceptual Narrowing, 18 
PSYCHOL. SI. 1084, 1089 (2007) (finding that three month-old infants demonstrate equally accurate 
recognition for other-race faces, but by nine months superior recognition was limited to same-race 
faces).  

215. See Walker, supra note 204, at 683.  
216. See J.M. Lutes, Making Up Race: Jessie Fauset, Nella Larsen, and the African American 

Cosmetics Industry, ARIZ. Q., Spring 2002, at 77, 98-99.  
217. But cf Hernandez v. New York, 500 U.S. 352, 371-72 (1991) (noting in dicta that "a policy
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Race would retain its prominent place in criminal investigations if 
physical markers were filtered and translated into racial terms.218 While 
diminished reliance on race-based suspect descriptions could risk making 
race more conspicuous, 219 a gradual dwindling of race-consciousness seems 
more plausible. 220 The cultural impact of police norms resonates beyond 
the law enforcement context. 221 If it became general knowledge that 
officers describe suspects in phenotypic terms and that police regard race as 
poor grounds for identification, this public understanding might discourage 
racial thinking, if in only indeterminate, even imperceptible ways. 22 2 

The integration of molecular photofitting evidence into criminal 
investigations could also expose hidden forms of racial prejudice in law 
enforcement.223 Police tend to overestimate the commission of crime by 

of striking all [jurors] who speak a given language, without regard to the particular circumstances of the 
trial or the individual responses of the jurors, may be found . . . to be a pretext for racial 
discrimination").  

218. See Banks, supra note 2, at 1118. As Richard Banks has argued: 
Even if officers and citizens attempted in good faith to abide by [a] rule [that 
prohibited the inclusion of information about race in suspect descriptions], could 
one expect other than that ostensibly non-race-based descriptions would be 
immediately and invariably re-encoded by everyone in terms of race? Blond hair 
and blue eyes; narrow eyes and straight black hair; dark brown skin and tightly 
curled black hair-could the racial referent of such identifiers be ignored? 

219. See William J. Stuntz, Local Policing After the Terror, 111 YALE L.J. 2137, 2178-79 (2002) 
("If the law asks [police] to feign ignorance [about a suspect's race], the likely effect is not to reduce the 
role ethnicity plays in policing, but rather to reduce the respect the law enjoys among the police."); cf 
Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination 

and Equal Employment Opportunity, 47 STAN. L. REV. 1161, 1240 (1995) ("A legal duty which 
admonishes people simply not to consider race ... harkens to Dostoevsky's problem of the polar bear: 
'Try ... not to think of a polar bear, and you will see that the cursed thing will come to mind every 
minute."' (citation omitted)).  

220. Cf Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (articulating the expectation that 
affirmative action programs like the one employed by the University of Michigan law school, though 
lawfully permissible when the case was decided, should not be needed in twenty-five years). For 
discussion, see Ralph Richard Banks, Beyond Colorblindness: Neo-Racialism and the Future of Race 

and Law Scholarship, 25 HARv. BLACKLETTER L.J. 41, 41-42 (2009); Sumi Cho, Post-Racialism, 94 
IOWA L. REV. 1589, 1594 (2009); John A. Powell, Post-Racialism or Targeted Universalism, 86 DENY.  
U. L. REV. 785, 789 (2009).  

221. Cf Lawrence Lessig, The Regulation of Social Meaning, 62 U. CHI. L. REV. 943, 947 (1995) 
(discussing ways in which "governments ... construct ... the social meanings that surround us").  

222. See GILROY, supra note 97, at 14-15 ("[T]he rise of gene-oriented or genomic constructions 
of 'race[,]"' as contrasted with "older versions of race-thinking. . . underlines that the meaning of racial 
difference is itself being changed as the relationship between human beings and nature is reconstructed 
by the impact of the DNA revolution and of the technological developments that have energized it." 
(citation omitted)).  

223. Federal civil rights statutes recognize phenotypicality bias based on color. See Civil Rights 
Act of 1866, 42 U.S.C. 1981(a) (2006) (guaranteeing to "[a]ll persons ... the same right ... to make 
and enforce contracts . . . as is enjoyed by white citizens"); Civil Rights Act of 1964 (Title VII), 42 
U.S.C. 2000e-2000e-17 (2006) (prohibiting discrimination by employers on the basis of color as well 
as on the basis of race). But courts are reluctant, in discrimination cases arising under Title VII or 
1981, to consider a plaintiff's skin color as relevantly distinguishable from racial or ethnic designation.  
See Arrocha v. City Univ. of New York, No. CV021868, 2004 WL 594981 (E.D.N.Y. Feb. 9, 2004).  
But see Walker v. Sec'y of Treasury, I.R.S., 713 F. Supp. 403, 405 (N.D. Ga. 1989) (holding that, 
contrary to defendant's contention that "there simply is no cause of action pursuant to Title VII available 
to a light-skinned black person against a dark-skinned black person[,]" plaintiff's allegation of
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people of color. 224 This is no surprise. But DNA phenotyping offers new 
insight into this problem by providing data that make it possible for the first 
time to see whether racial prejudice specially burdens individuals with more 
racially phenotypic features. 225 Psychological research suggests that bias in 
criminal investigations and punishment tracks physical variations not just 
across but also within racial categories. 226 

Phenotypicality bias- is the idea that the more pronounced those 
physical features considered characteristic of African Americans-e.g., 
darker skin, fuller lips, or a broader nose-the more likely a person is to be 
perceived a criminal. 227 Studies locate phenotypicality bias in sentencing 
decisions, for example, finding that inmates with more Afrocentric features 
received harsher sentences than those with less Afrocentric features, even 
when controlling for differences in criminal histories. 228  A suspect 
identification system based on phenotypic gradations could gauge difficult
to-discern phenotypicality bias in decisions about whether to search a 
driver, handcuff a suspect, make a traffic stop or arrest, detain a suspect, 
shoot at a civilian, prosecute a case, try a minor as an adult, increase 
charges, plea bargain, or convict. One possible upshot is that race could 
lose its value in criminal investigations if phenotyping data showed that 
racial descriptions fail to cue folk assumptions about what people look like.  

discrimination based on skin color-not race-stated a claim under Title VII).  
224. See Geoffrey P. Alpert et al., Police Suspicion and Discretionary Decision Making During 

Citizen Stops, 43 CRIMINOLOGY 407, 410 (2005) (studying police conduct in Savannah, Georgia and 
finding that officers tend to view minority suspects with criminal suspicion for non-behavioral reasons, 
but that minority status does not influence decisions to stop and question a suspect).  

225. See Lindsy A. Elkins, Note, Five Foot Two With Eyes of Blue: Physical Profiling and the 
Prospect of a Genetics-Based Criminal Justice System, 17 NOTRE DAME J.L. ETHICS & PUB. POL'Y 269, 
291 (2003); Edward J. Imwinkelried & D.H. Kaye, DNA Typing: Emerging or Neglected Issues, 76 
WASH. L. REV. 413, 445-46, 451 (2001); see also Angela P. Harris, From Color Line to Color Chart?: 
Racism and Colorism in the New Century, 10 BERKELEY J. AFR.-AM. L. & POL'Y 52, 61 (2008) 
(distinguishing "traditional racism[,]" which "assigns people to discrete racial categories" from 
colorism, which assigns people, independent of racial identity, "to places along a spectrum from dark to 
light, indigenous or African to European").  

226. See, e.g., Irene V. Blair et al., The Role of Afrocentric Features in Person Perception: 
Judging by Features and Categories, 83 J. PERSONALITY & SOC. PSYCHOL. 5, 7 (2002); Travis L. Dixon 
& Keith B. Maddox, Skin Tone, Crime News, and Social Reality Judgments: Priming the Schema of the 
Dark and Dangerous Black Criminal, 35 J. APPLIED SOC. PSYCHOL. 1555, 1570 (2005); Jennifer L.  
Eberhardt et al., See Black: Race, Crime, and Visual Processing, 87 J. PERSONALITY & SOC. PSYCHOL.  
876, 893 (2004); Kim A. MacLin & Keith B. Maddox, The Effects of Skin Tone on Judgments of 
Criminality, J. SOC. PSYCHOL. (forthcoming).  

227. See Leonard M. Baynes, If It's Not Just Black and White Anymore, Why Does Darkness Cast 
a Longer Discriminatory Shadow Than Lightness? An Investigation and Analysis of the Color 
Hierarchy, 75 DENY. U. L. REV. 131, 148-153 (1997) (reviewing evidence of phenotypicality bias 
against darker-skinned Latinos); Verna M. Keith & Cedric Herring, Skin Tone and Stratification in the 
Black Community, 97 AM. J. Soc. 760, 777 (1991) (similar for darker-skinned African Americans); 
Keith B. Maddox, Perspectives on Racial Phenotypicality Bias, 8 PERSONALITY & SOC. PSYCHOLOGY 
REV. 383, 386 (2004).  

228. See Irene V. Blair et al., The Influence of Afrocentric Facial Features in Criminal 
Sentencing, 15 PSYCHOL. SCI. 674, 679 (2004); Jennifer L. Eberhardt et al., Looking Deathworthy: 
Perceived Stereotypicality of Black Defendants Predicts Capital-Sentencing Outcomes, 17 PSYCHOL.  
SCd. 383, 105 (2006); William T. Pizzi et al., Discrimination in Sentencing on the Basis of Afrocentric 
Features, 10 MICH. J. RACE & L. 327, 352 (2005).
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Conclusion 

Judges and scholars accept that equal protection guarantees do not 

apply to police reliance on race-based suspect descriptions in the design of 

search tactics. The prospect of reliable DNA phenotyping gives occasion to 

rethink the prominent role that race plays in the investigation of crime.  

This Article has argued that a totality-of-the-evidence approach to the use 

of DNA phenotyping evidence would put pressure on the narrow tailoring 

requirement that the state use race-neutral alternatives when possible.  

I proposed that government fund molecular photofitting research, 

and that if DNA phenotyping is developed to the point of reliability, then 

for non-time-sensitive investigations, police should supplement race-based 

descriptions with phenotype evidence according to the epistemic value of 

each. I replied to normative objections about racial stereotyping, racial 

profiling, and the reification of race, and to doctrinal objections about racial 

classification, state action, and compelling government purposes.

792010]



n 
9 

m 

a 
1 

a.  
T 

a 

a 

e



Note 

Juror Misconduct and the Internet 

Daniel William Bell* 

Introduction ............................................................................................................. 81 

I. Internet Age Juror Misconduct............................................................................83 
A. Increased Access to Traditional Types and Sources of Information......83 

B. Access to Novel Types and Sources of Information..............................84 

1. Information About Parties and Witnesses.......................................84 

2. Scientific and Technical Information ............................................. 85 

II. The Judicial Response ....................................................................................... 86 
A. Declaration of Mistrials ......................................................................... 86 

B. Blocking Juror Access to Electronic Devices in the Courthouse...........86 

C. Jury Sequestration..................................................................................87 
D. Elimination of Problematic Jurors Through Voir Dire .......................... 87 

E. Punishment of Jurors' Outside Research................................................88 

F. Modification of Preliminary Jury Instructions ....................................... 89 

III. Proposal for a Comprehensive Solution ........................................................... 91 
A. Why Do Jurors Conduct Outside Research?........................ . .. .. .. .. .. .. .. .. . 92 

B. What Should the Courts Do? .................................... .. .. .. .. .. .. .. .. .. .. .. .. .. .. . 94 
C. Sample Preliminary Jury Instruction......................................................97 

C onclusion............................................................................................................... 98 

Introduction 

If there be time to expose through discussion the falsehood and 

fallacies, to avert the evil by the processes of education, the rem

*Stanford Law School, J.D. expected 2011; Law Clerk to the Honorable Alex Kozinski, Chief Judge, 

United States Court of Appeals for the Ninth Circuit, 2011-2012 term. I would like to thank the follow

ing people for their helpful advice: Janet C. Alexander, Michael G. Collins, Harlan A. Levy, and Dmitry 
Karshtedt.

81



AM. J. CRIM. L.

edy to be applied is more speech, not enforced silence.1 

As of March 2009, Judge William Zloch had been presiding over a 
large federal drug trial for eight weeks.2 Judge Zloch was mortified to dis
cover that nine of the twelve jurors sitting on the case had been conducting 
independent Internet research. 3 He immediately declared a mistrial.4 

The Anglo-American jury tradition requires that juries base their 
verdicts exclusively on the evidence presented to them at trial.' Jurors' ex
posure to outside information may violate the substantive norms embodied 
in the rules of evidence - for example, legislative judgments that hearsay is 
unreliable6 and that character evidence is unfairly prejudicial.7 Addition
ally, information not admitted into evidence is not subjected to the adver
sarial processes of cross-examination and rebuttal. Thus, even if it were 
otherwise admissible under the rules of evidence, information acquired in
dependently may be inaccurate, incomplete, or both, and it may deprive ju
rors of the balanced presentation required by our adversarial system.  

Because of these concerns, the courts have historically'admonished 
jurors against conducting outside research or performing independent inves
tigations.8 If jurors contaminate a verdict by violating these admonitions, 
courts usually declare a mistrial.9 Judge Zloch's drug trial has attracted a 
unique level of attention because seventy-five percent of the jurors sitting on 
the case independently used the Internet to commit misconduct serious 
enough to warrant a mistrial.10 Those jurors' expansive use of the Internet 
exposes in sharp relief the likelihood that we are dealing with a systemic 
problem. In the context of jury service, the Internet's gift of increased ac
cess to information seems to be a double-edged sword. The courts have tak
en notice, and they are beginning to react.  

This Note will proceed in four parts. Part I explores the Internet's 
impact on the problem of jurors conducting independent research." Part II 
examines the courts' responses to the problem. Part III explores why jurors 
conduct independent research, and, building on a more complete under

1. Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).  
2. John Schwartz, As Jurors Turn to Web, Mistrials Are Popping Up, N.Y. TIMES, Mar. 18, 2009, 

at Al.  
3. Id.  
4. Id.  
5. See, e.g., Turner v. Louisiana, 379 U.S. 466, 472-73 (1965) ("In the constitutional sense, trial 

by jury in a criminal case necessarily implies at the very least that the evidence ... against a defendant 
shall come from the witness stand in a public courtroom.").  

6. FED. R. EVID. 802.  
7. FED. R. EVID. 404(a).  
8. See infra notes 12-16.  
9. See, e.g., United States v. Aquirre, 108 F.3d 1284, 1286-87 (10th Cir. 1997).  
10. Schwartz, supra note 2, at Al.  
11. This Note considers neither the issue of jurors publicizing inside information during the trial, 

nor the unique and serious problems associated with jurors acquiring information prior to trial. Those 
topics warrant separate attention.
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standing of the problem, proposes a comprehensive solution that incorpo

rates elements of some of the courts' recent responses. Part IV concludes.  

I. Internet Age Juror Misconduct 

Jurors' independent research is not a new problem. The Internet 

aside, jurors have looked up ambiguous terms in dictionaries, 12 conducted 

substantive legal research, 13 engaged in at-home experiments, 14 visited ac

cident scenes, 15 and otherwise obtained specialized knowledge. 16 The num

ber of such incidents, however, seems to have dramatically increased since 

the advent of the Internet. While no substitute for empirical research, a cur

sory glance at Westlaw search results is thought provoking. As of this writ

ing, a search of all state and federal cases for the term "juror misconduct" 

yields 2701 results for the years 1980-1990, 3990 results for the years 

1990-2000, and 8755 results for the years 2000-2010.17 This Part seeks to 

explain both this quantitative shift and the qualitative exacerbation of this 

age-old problem by examining the Internet's provision of (A) increased ac

cess to traditional types and sources of information, and (B) access to novel 

types and sources of information.  

A. Increased Access to Traditional Types and Sources of Information 

Many juror misconduct cases involving the Internet mirror the more 

traditional cases. In Buford v. Group Health Cooperative, for example, at 

least two jurors researched medical terms on the Internet. 18 In Common

wealth v. McCaster, a juror used the web to research the chemical composi

12. E.g., United States v. Aguirre, 108 F.3d 1284, 1286-87 (10th Cir. 1997) (juror looked up "dis

tribution" and "hypothecate" in a dictionary).  

13. E.g., Hollywood Corp. Circle Assoc. v. Amato, 604 So.2d 888, 890 (Fla. Ct. App. 1992).  

14. E.g., Anderson v. Ford Motor Co., 186 F.3d 918, 920 (8th Cir. 1999) (juror "conducted an 

improper out-of-court test on the 1991 Ford Probe's seat belt system"); United States v. Showa, No. 96

506981997, 1997 WL 801452, at *1 (9th Cir. Dec. 19, 1997) (juror conducted independent research 

about telemarketing).  

15. E.g., Hollywood Corp. Circle Assoc., 604 So.2d at 890.  

16. E.g., id. (juror examined handbook of police regulations); Florida Bar v. Heller, 473 So.2d 

1250, 1252 (Fla. 1985) (Boyd, J., concurring) ("[J]uror consulted an accountant ... on a question of 

accounting practice which the juror thought was relevant to the issues.").  

17. It is possible that these results can be partly explained by cascades in the substantive law gov

erning juror misconduct, evolving techniques for detecting such conduct, increased frequency of mis

conduct involving the use of modern technologies other than the Internet, or simply increased case 

loads. I do not purport to have controlled for all of these possible influences. A review of the 2000-2010 

search results indicates that many of these cases do involve Internet use by jurors. Perhaps a more in

depth empirical examination of the cases would confirm this Note's conclusions and would reveal more 

information that could provide guidance on this issue.  

18. No. 42915-9-I, 2000 WL 44123, at *8, *9 (Wash. Ct. App. Jan. 18, 2000); see also United 

States v. Bristol-Martir, 570 F.3d 29, 36 (1st Cir. 2009) (juror searched the Internet for definitions of 

"distribution" and "possess"); United States v. Lopez-Martinez, 543 F.3d 509, 517 (9th Cir. 2008) (juror 

looked up "reasonable doubt" and "conspiracy").
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tion of cocaine.19 Errant jurors, if motivated to do so, have always been ca
pable of using their privately-owned resources or visiting libraries to access 
reference books. Search engines such as Google.com and encyclopedic web 
sites such as Wikipedia.org, however, are accessible from home computers 
and mobile electronic devices at the mere click of a button.20 These sources, 
therefore, are not only more expansive (and numerous) than their printed 
analogues, but far more accessible as well. 21 

Because the average juror is unlikely to visit a law library during 
recess and then learn to conduct legal research, the Internet has particularly 
expanded the accessibility of legal resources. A Google search for jury in
structions, legal terminology, or substantive law requires almost no effort or 
background knowledge. State and federal laws are widely available online, 
and all fifty states and the District of Columbia have posted "standard" jury 
instructions on publicly-accessible websites.2 2 Thus, even in jurisdictions 
that permit jurors to have written copies of jury instructions or relevant le
gal provisions, there is a risk that jurors who conduct Internet searches will 
inadvertently encounter other jurisdictions' instructions, laws, or definitions 
of legal terms. Furthermore, the "standard" or "model" jury instructions that 
jurors are likely to encounter on the Internet are merely patterns that have 
been approved by appellate courts. Judges tailor these instructions to spe
cific cases, and the ultimate language to be used in a particular case is often 
hotly contested by the parties.  

B. Access to Novel Types and Sources of Information 

1. Information About Parties and Witnesses 

The Internet contains detailed information regarding publicly-held 
corporations and other businesses. In Moore v. American Family Mutual In
surance Co., for example, a juror used the Internet to determine the defen
dant corporation's past profits for the purpose of awarding damages. 23 He 
then informed the rest of the jurors about his research.24 The Internet also 
contains enormous amounts of biased, otherwise-private information re

19. 710 N.E.2d 605, 606 (Mass. Ct. App. 1999).  
20. At least one juror has been caught searching for terms on Wikipedia. See John G. Browning, 

When All that Twitters Is Not Told: Dangers of the Online Juror, 73 TEx. B.J. 216, 218 (2010).  
21. These sources are also less reliable than their printed analogues. Wikipedia, for instance, is 

user-edited. Wikipedia: About, WIKIPEDIA.ORG, http://en.wikipedia.org/wiki/Wikipedia:About (last 
modified Jan. 23, 2011). Many Internet-based sources are otherwise replete with inaccuracies, and jurors 
may have difficulty evaluating those sources' reliability. See Marcia Clemmitt, Internet Accuracy: Is 
Information on the Web Reliable?, 18 CQ RESEARCHER 625, 630 (noting that "[d]istinguishing be
tween" high- and low-quality sources of information "is among the most treacherous issues for readers" 
(internal citations omitted)).  

22. Jan Bissett & Margi Heinen, State Jury Instructions on the Web, 81 MICH. B.J. 46, 46 (2002).  
23. 576 F.3d 781, 787 (8th Cir. 2009).  
24. Id.
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garding these potential litigants. Numerous web sites provide public forums 

wherein disgruntled employees and angry consumers anonymously share 

their negative experiences regarding particular businesses. 25 All of this in

formation could unfairly prejudice a juror's view in favor of one of the par
ties to a lawsuit and could, if shared, contaminate the entire deliberation.  

Information about parties is not limited to public companies. Jurors 

are also able to access individual litigants' and witnesses' driving records 

and criminal histories through official government web sites. For example, 
in a British child-molestation case in which evidence of the defendant's 

criminal record had been excluded, a juror searched for and found the de

fendant's name in a government sex-offender registry. 26 He shared the in

formation with the other jurors, and the judge ultimately declared a mistrial.  

The prevalent role that social-networking web sites such as 

MySpace.com, Facebook.com, and Twitter.com play in our society may 

pose an even greater threat. In a 2007 sex-abuse case involving two teenage 

girls, two jurors independently viewed the alleged victims' MySpace pro

files.27 Similarly, in a 2009 wrongful-death action, a juror added the plain

tiff as a "friend" on Facebook. 28 The juror read the plaintiff's remarks that 

that he "advocated . . . use of mushrooms[,] weed smoking, and binge 

drinking." 29 Perhaps most egregiously of all, one juror recently conducted a 

Facebook poll to help decide her final vote.3 0 

2. Scientific and Technical Information 

Jurors no longer need to visit the scene of a crime or accident in or

der to conduct certain kinds of first-hand investigations and experiments.  

They may instead, for example, use Google Earth to view remarkably de

tailed satellite images of the area in question. During a 2005 trial, a juror 

used his cellular phone to access MapQuest.com and calculate what he be

lieved to be the precise distance and travel time from the defendant's home 
to the crime scene.3

1 

25. Jonathan M. Redgrave, Unplugging Jurors from the Internet, FED. LAWYER, Jul. 2001, at 19, 

20; see also, e.g., ALLSTATE INSURANCE SUCKS, http://www.allstateinsurancesucks.com (last visited 

Jan. 28, 2011); CHASE BANK SUCKS, http://www.chase-sucks.com (last visited Jan. 28, 2011); RETAIL 
SUCKS, http://www.retail-sucks.com (last visited Jan. 28, 2011).  

26. Annmarie Timmins, Juror Becomes Defendant: Research of Sex Offender Brings Contempt 

Charges, CONCORD MONITOR, Mar. 26, 2009, http://www.concordmonitor.com/apps/pbcs.dll/ 
article?AID=/20090326/FRONTPAGE/903260301.  

27. Browning, supra note 20, at 218.  

28. Wilgus v. F/V Sirius, Inc., 665 F. Supp. 2d 23, 26 (D. Me. 2009): 

29. Id. at 24. The juror questioned why plaintiff's counsel chose not to address these issues before 
the court. Id.  

30. Urmee Khan, Juror Dismissed from a Trial After Using Facebook to Help Make a Decision, 
DAILY TELEGRAPH (U.K.), Nov. 24, 2008, http://www.telegraph.co.uk/news/newstopics/lawreports/ 

3510926/Juror-dismissed-from-a-trial-after-using-Facebook-to-help-make-a-deision.html.  
31. Brown v. State, 620 S.E.2d 394, 397 (Ga. Ct. App. 2005). The MapQuest results differed from 

the evidence presented at trial by one mile. Id.
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Jurors are often frustrated by expert witness testimony regarding 
scientific and technical issues. The Internet has enabled these jurors to pri
vately supplement in-court evidence that they deem insufficient. In a De
cember 2009 murder trial, for example, jurors used the Internet to conduct 
independent research on the evidence of blood settling that the prosecution 
had offered as proof of the time and manner of the victim's death. 3 2 Simi
larly, in a 2009 wrongful death action against a police officer, two jurors 
allegedly became frustrated with the experts' testimony, "consulted Taser 
International's web site[,] and used information from the site to persuade 
other jurors that Tasers are non-lethal." 33 Likewise, in a 2009 rape case, a 
behavioral specialist testified that the victim suffered from numerous psy
chological disorders including oppositional defiant disorder (ODD).3 4 Dur
ing recess, one juror looked up ODD on the Internet. 35 Her findings led her 
to conclude that "lying was part of the illness" and that the victim's testi
mony lacked credibility. 36 

II. The Judicial Response 

A. Declaration of Mistrials 

If, in a particular case, the judge determines that a juror's outside 
research has tainted the verdict, the judge will probably declare a mistrial. 3 7 

While necessary when applicable, declaring a mistrial does not prevent ju
ror misconduct. The costs of retrial fall on the court and the parties rather 
than the juror. Also, because the remedy of mistrial relies on judges' ability 
to detect jurors' misconduct, it is of no avail in those cases in which jurors' 
outside research goes unnoticed.38 

B. Blocking Juror Access to Electronic Devices in the Courthouse 

Some judges have begun to prevent jurors from accessing elec
tronic communication devices while court is in session. The Michigan Su
preme Court, for example, recently amended its rules to require that jurors 
"shall not . . . use a computer, cellular phone, or other electronic device 
with communication capabilities while in attendance at trial or during de
liberation." 39 This policy is a highly effective way to prevent juries from 

32. Browning, supra note 20, at 217.  
33. Id. at 218.  
34. Wardlaw v. State, 971 A.2d 331, 334 (Md. Ct. Spec. App. 2009).  
35. Id.  
36. Id.  
37. Standards for dismissal vary by jurisdiction. See Schwartz, supra note 2, at Al.  
38. Given the public's widespread reliance on the Internet for information, we can reasonably 

surmise that undetected Internet usage by jurors is quite common.  
39. MICH. CT. R. 2.511(2)(c) (2009), available at http://courts.michigan.gov/supremecourt/
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conducting outside research while convened, but it is far from perfect.  

Many Americans are accustomed to having constant Internet and 

telephone access. They enjoy "web surfing" and "social networking" and 
will suffer some discomfort at being separated from those activities. While 
juror discomfort must be considered, it must be weighed against the parties' 
right to a fair trial. But open lines to the outside world also connect, inter 

alia, parents with their children, and employees to employers. Thus, the 
Michigan Supreme Court's rule permits electronic devices to "be used dur
ing breaks or recesses but. . . not. . . to obtain or disclose information."40 

Although arguably striking a fair balance of the relevant concerns, this ex
ception leaves an open window for jurors to conduct outside research while 
still at the courthouse or when away for lunch. But even if jurors were not 
allowed to use electronic devices during breaks, at-home Internet use would 
remain unrestricted unless the jury were sequestered.  

C. Jury Sequestration 

Jury sequestration involves the costly and burdensome process of 
isolating and supervising jurors on a round-the-clock basis. Thus, it is a rare 
procedure, typically reserved for cases that attract substantial media atten
tion and those in which there are other unique risks of outside influence.  
Not only is sequestration rare in practice, but it occurs only at the delibera
tion stage of any particular trial, leaving even those jurors who will be se
questered unrestricted in their ability to conduct at-home research during 
the trial itself.  

D. Elimination of Problematic Jurors Through Voir Dire 

Several commentators have suggested that voir dire and juror ques
tionnaires be used "to ascertain . . . jurors' Internet usage and habits" in

cluding "whether jurors use search engines." 4 1 But litigants cannot use the 
voir dire process to eliminate jurors who regularly conduct Internet re
search. 42 This might help prevent outside information from tainting ver
dicts, but the "problematic jurors" who would be eliminated include the 
vast majority of Americans. If this were permitted, it would not only sub
stantially shrink the pool of eligible jurors, but would also systematically 
exclude younger jurors and those who otherwise have basic experience us

Resources/Administrative/2008-33.pdf.  
40. Id.  

41. Jeffrey T. Frederick, You, the Jury, and the Internet, THE BRIEF, Winter 2010, at 12, 16.  

42. Litigants might find these techniques useful, however, in determining jurors' online footprints, 
which could provide a wealth of information that would be useful in selecting a jury. See id. Voir dire 
might also be useful in determining whether jurors have already used the Internet to access information 
about the parties or the issues. See, e.g., Rosalind R. Greene & Jan Mills Spaeth, Are Tweeters or Goog
lers in Your Jury Box?, ARIz. ATT'Y, Feb. 2010, at 38, 42. This Note, however, does not address the 
problem of jurors' pre-empanelment research.
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ing computers and the Internet. This would threaten the idea that juries 
should derive from a fair cross-section of the community.43 

E. Punishment of Jurors' Outside Research 

The San Diego Superior Court has recently adopted a novel policy 
requiring jurors to sign declarations saying that they will not use the Inter
net or other media to conduct research. 44 Juror conduct in violation of the 
declaration is punishable by fine, probation, and possible jail time.4 5 

The looming threat of punishment may well deter jurors from con
ducting outside research-or at least from sharing it with other jurors.  
Many jurors take their obligations seriously and are willing to report other 
jurors' misconduct. In Wardlaw v. State, for example, a juror reported an
other juror's research to the judge, 46 and in Wilgus v. F/V Sirius Inc., a juror 
emailed the plaintiffs attorney to tell him about another juror's outside re
search. 47 Thus, jurors who conduct independent investigations run at least 
some risk of being caught.  

A few judges have actually punished jurors' outside research. For 
example, in a 2009 case in which a juror's Internet research caused the 
judge to declare a mistrial, the judge fined the juror $1200-the amount the 
court had paid the jury for its two days of deliberation. 48 Other judges have 
threatened to punish jurors, 49 but, despite the difficulties of otherwise con
trolling jurors' Internet usage, punishment remains rare50 because it is prob
lematic in several ways.  

The deterrent effect of punishment would, of course, be limited to 
intentional misconduct. Many instances of jurors' outside research are unin
tentional-cases in which jurors do not even realize that their behavior 
might be considered research.5 ' 

Some judges may be concerned about the fairness of punishing ju

43. See Thiel v. S. Pac. Co., 328 U.S. 217, 220 (1946) ("The American tradition of trial by jury ..  
necessarily contemplates an impartial jury drawn from a cross-section of the community.").  

44. Greene & Spaeth, supra note 42, at 44.  
45. Id.  
46. 971 A.2d 331, 334 (Md. 2009) (reviewing a juror's note that stated, "I am concerned that [an

other juror's] statement is an undue influence on the rest of the jurors").  

47. 665 F.Supp. 2d 23, 24 (D. Me. 2009); see also Redgrave, supra note 25, at 20-21 ("[T]he 
presence of a specific instruction may prompt one of the other jurors to reveal the fact that another juror 
violated the instruction if that fact comes to light during deliberations.").  

48. Annmarie Timmins, Juror Behind Mistrial Pleads, Pays $1,200, CONCORD MONITOR, Oct.  
10, 2009, http://www.concordmonitor.com/apps/pbcs.dll/article?AID=/20091010/ 

FRONTPAGE/910100349.  
49. See, e.g., Moore v. Am. Family Mut. Ins. Co., 576 F.3d 781, 787 (8th Cir. 2009).  
50. Greg Moran, Revised Jury Instructions: Do Not Use the Internet, S.D. UNION-TRIBUNE, Sept.  

13, 2009, http://www.signonsandiego.com/news/2009/sep/13/revised-jury-instructions-do-not-use
internet/ (quoting jury consultant Toni Blake's statement that she has "seen a ton of intentional jury mis
conduct ... [b]ut ... never seen anyone punished for it").  

51. See infra text accompanying notes 58-61.
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rors for conducting research. For this reason, jury consultants Douglas 
Keene and Rita Handrich have said that judges should "make it clear that 
violations of [judicial instructions] are a violation of law, for which pun
ishment can be imposed." 52 But even advance warning fails to respond to 
the potential objection that jurors would be punished for ordinary, otherwise 
legal conduct that occurs in the course of compulsory state service.  

Courts may also be reluctant to punish jurors because response rates 
to jury summonses are already barely adequate. 53 Jurors may perceive con
ducting outside research to be relatively innocuous if not beneficial to their 
service as jurors. Threatening to punish them for this behavior might dis
courage even more potential jurors from responding to their summonses, 
further compounding the already difficult task of empanelling juries.  

F. Modification of Preliminary Jury Instructions 

Traditional preliminary jury instructions include admonitions not to 
engage in outside research. Missouri courts, for example, instruct jurors as 
follows: 

Your decision must be based only on the evidence presented to 
you in the proceedings in this courtroom. You should not conduct 
your own research or investigation into any issues in this case.  
You should not visit the scene of any of the incidents described in 
this case.54 

Several courts have responded to the increased incidence of outside 
juror research by amending their boilerplate admonitions. The most com
mon change has been to include a specific reference to Internet research.  
The Missouri Supreme Court, for instance, amended the above instruction 
in 2008 to include additional instruction that jurors "should not conduct any 
independent research of any type by reference to textbooks, dictionaries, 
magazines, the use of the Internet or any other means." 55 Courts in Califor
nia, Connecticut, Florida, Michigan, Minnesota, New York, and Pennsyl
vania have made similar changes on a state-wide basis, 5 6 and at least some 

52. Douglas L. Keene & Rita R. Handrich, Online and Wired for Justice: Why Jurors Turn to the 
Internet, THE JURY EXPERT, Nov. 2009, at 14, 20 n.10.  

53. For example, "[t]he return rate in Suffolk County (the measure of how many citizens respond 
to their jury summons) is approximately 23 percent, compared with twice that number in other coun
ties." Margaret R. Hinkle, Criminal Practice in Suffolk Superior Court, BOSTON B.J., Nov.-Dec. 2007, 

at 6; see also Susan MacPherson, Talking to Jurors About Damages in a Down Economy, TRIAL, Sept.  

2009, at 28, 29 ("[T]he National Center for State Courts ha[s] found that courts are facing increased dif
ficulty empanelling juries.").  

54. MO. APPROVED JURY INSTRUCTIONS (CIVIL) 2.01(8) (2008).  

55. Id. (emphasis added).  
56. CAL. CIVIL JURY INSTRUCTIONS 1-100 (2009) ("Do not ... use the Internet."); CONN. CIVIL 

JURY INSTRUCTIONS 1.1-1 (2009); FLA. STANDARD JURY INSTRUCTIONS IN CIVIL CASES 1.1 (2007); 

MICH. CIVIL JURY INSTRUCTIONS 2.06(6) (2009); 4 MINN. PRACTICE, JURY INSTRUCTION GUIDES-
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federal judges have adopted similar policies.57 These courts reason that spe
cific mention of the Internet is more likely to resonate with jurors and leave 
a lasting impression. Many of the instructions so far adopted, however, fail 
to address the fact that Americans often do not view their typical Internet 
usage as "research." After Judge Zloch declared a mistrial in his March, 
2009 drug trial, for example, one of the jurors explained the reason for his 
conducting independent research by saying, "[w]ell, I was curious." 58 At
torney and former jury consultant Anne Reed explains that "Googling for 
more information is an unconscious habit for most of us" and that "she 
keeps her iPhone at hand as she watches television." 59 It is this "modern re
flex" that she believes "can lead jurors to digital misadventures." 60 Like
wise, the South Dakota Supreme Court recently commented in dicta that 
"[i]t may well be that [juror]s d[o] not realize that performing a Google 
search on the names of the Defendants ... constitute[s] 'seek[ing] out evi
dence."' 6 ' 

Perhaps it is with these considerations in mind that some courts 
have adopted more specific instructions. The Michigan Supreme Court's 
admonition, for example, informs jurors that Internet "research" includes 
searching for "(a) any information about a party [or] witness; (b) news ac
counts about [the] case; (c) information on any topics raised in [the] case, or 
testimony offered by any witness; and (d) any other information that you 
might think would be helpful in deciding the case." 62 

Some courts have gone further, explicitly instructing jurors not to 
use search engines, social-networking web sites, blogs, or chat rooms to ob
tain information about the case and its parties. New York's standard admo
nition in criminal cases, for example, specifically instructs jurors not to 
"Google or otherwise search for any information about the case, or the law 
which applies to the case, or the people involved in the case, including the 
defendant [and] the witnesses." 63 Similarly, New York's civil instruction 

CIVIL 10.15 (5th ed. 2009) ("Do not refer to any newspapers, books, magazines, [or] the internet."); 
N.Y. STATE UNIFIED COURT SYSTEM, CRIMINAL JURY INSTRUCTIONS-ADMONITIONS 2 (2009), avail
able at www.nycourts.gov/cji/1-General/CJI2d.Jury_Admonitions.pdf ("Do not . . . research any fact, 
issue, or law related to this case, whether by discussion with others, by research in a library or on the 
internet."); N.Y. CIVIL PATTERN JURY INSTRUCTIONS 1.11 (2009); PA. SUGGESTED STANDARD CIVIL 
JURY INSTRUCTIONS 1.52 (2008) ("[Y]ou must not ... consult the Internet for information.").  

57. United States v. Govereh, No. 1:07-CR-131-JEC, 2010 WL 28565, at *13 (N.D. Ga. Jan. 5, 
2010) ("[T]his Court always very forcefully instructs the jurors at the beginning of a trial ... that jurors 
are absolutely forbidden from conducting internet research or any other independent inquiry into the 
subject matter of the case while the trial is ongoing.").  

58. Schwartz, supra note 2, at Al.  
59. Hilary Hylton, Tweeting in the Jury Box: A Danger to Fair Trials?, TIME, Dec. 29, 2009, 

http://www.time.com/time/nation/article/0,8599,1948971,00.html.  

60. Id.  
61. Russo v. Takata Corp., 774 N.W.2d 441, 450 (S.D. 2009).  
62. MICH. CIVIL JURY INSTRUCTIONS, supra note 56, 2.06(4) (2009); see also CONN. CIVIL 

JURY INSTRUCTIONS, supra note 56, 1.1-1 ("Do not look anything up on the Internet concerning in
formation about the case or any of the people involved, including the parties [and] the witnesses .... ").  

63. N.Y. STATE UNIFIED COURT SYSTEM, supra note 56, at 2.
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tells jurors that they "may not use any [I]nternet services, such as Google, 
Facebook, [or] Twitter ... to ... research topics concerning the trial, which 
includes[sic] the law, information about any of the issues in contention, 

[and] the parties."64 Texas Judge Susan Criss "instructs her civil jurors ...  
not to 'read about the . . . subject matter of the case or persons in the case 
on blogs, [I]nternet news sites or social media including but not limited to 
Wikipedia, MySpace, Twitter or Facebook."' 6 5 Florida Judge John Marshall 
Kest similarly instructs jurors "not to conduct any independent research on 
computers ... [n]ot the old fashion[sic] kind in encyclopedias, or the newer 
methods of '[G]oogling' and '[T]weeting."' 66 Connecticut courts explicitly 
forbid use of Google Earth. 67 

These more specific instructions are likely to help jurors understand 
that their everyday Internet habits and "modern reflexes" may constitute 
impermissible research. Perhaps in part because Internet activity is such an 
integral, reflexive part of many Americans' lives, some judges not only give 
these instructions at the inception of trial, but also repeat them before each 
recess. 68 Some judges have additionally modified their instructions in an 
attempt to explain why it is important that jurors obey their admonitions.  
Part III discusses these amendments in detail, as a substantial part of this 
Note's proposed solution builds upon them.  

III. Proposal for a Comprehensive Solution 

As previously discussed, jurors have always had the ability to con
duct outside research, 69 but, prior to the advent of the Internet, they only 
rarely took the steps necessary to do so. Such incidents now occur with 
great frequency. Attorney and jury consultant Anne Reed has expressed 
concern that parties interested in the outcome of a case will begin to plant 
misinformation online in order to take advantage of jurors' propensity to 
conduct Internet research. 70 

The jury system has failed to keep pace with recent technological 
developments. It has, however, previously adjusted to pervasive print jour
nalism, broadcast radio and television, and twenty-four hour cable news 
services.7 1 Indeed, because the federal and state constitutions collectively 

64. N.Y. CIVIL PATTERN JURY INSTRUCTIONS, supra note 56, 1.11.  
65. Browning, supra note 20, at 220.  

66. Ralph Artigliere et al., Reining in Juror Misconduct: Practical Suggestions for Judges and 
Lawyers, FLA. B.J., Jan. 2010, at 8, 18 n.34.  

67. CONN. CIVIL JURY INSTRUCTIONS, supra note 56, 1.1-1.  

68. United States v. Govereh, No. 1:07-CR-131-JEC, 2010 WL 28565, at *13 (N.D. Ga. Jan. 5, 
2010).  

69. See supra text accompanying notes 12-16.  

70. Hylton, supra note 59 (noting that Reed "[r]ecently ... wrote about an anonymous blogger 
who reported from the courtroom during a trial with the goal, she believes, of influencing the jury 
pool").  

71. Admittedly, the system's success in adapting to these new technologies is also debatable.
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guarantee the right to trial by jury in the vast majority of cases,7 2 the system 
has no choice but to compensate for new electronic communication tech
nologies by expanding upon the same protective devices that it has em
ployed in the past.  

Part II of this Note discussed corrective measures that courts have 
applied to particular instances of juror misconduct and prophylactic devices 
that have been implemented to deal with potential recurrences of these inci
dents. As of this writing, however, no court has considered a comprehen
sive approach to dealing with the problem. A more complete consideration 
of the factors that motivate jurors to seek outside information would lead to 
a better-informed solution. Thus, Subpart III.A explores why jurors inde
pendently seek information. Subpart III.B works from this understanding to 
propose a solution that includes particular elements adopted from some of 
the courts' recent responses, and Subpart III.C proposes a sample prelimi
nary jury instruction as part of the full proposal.  

A. Why Do Jurors Conduct Outside Research? 

Thus far, this Note has identified one major factor that leads jurors 
to engage in outside research-Americans' overwhelming habit of satisfy
ing even idle curiosity through Internet use. This pervasive role of the In
ternet in Americans' lives, combined with the inherent lack of clarity in 
some judges' instructions, leaves jurors confused about whether their seem
ingly harmless habits constitute "research." 73 

Even jurors who fully understand the scope of impermissible re
search may be motivated to conduct their own investigations. The legal sys
tem asks jurors to make critical judgments that affect their fellow citizens' 
lives. It asks them to decide guilt, innocence, and liability, and to determine 
appropriate monetary awards and prison sentences. Yet the system often 
asks jurors to do these things with information that they believe to be in
complete. Many jurors are aware, after all, that what they see and hear is 
carefully controlled by the court. 74 Even those who are not aware of eviden
tiary restrictions may nevertheless believe that the parties' stories are in
complete. Some jurors may feel, therefore, that they have a moral duty to 

72. The Seventh Amendment protects the right to a jury trial in civil cases as it existed at common 
law. U.S. CONST. amend. VII. While the Supreme Court does not consider the Seventh Amendment to 
have been incorporated against the states, most state constitutions provide for similar protection in civil 
cases. See Right to Jury Trial: Civil Cases in State Court, AMERICAN JUDICATURE SOCIETY, 
http://www.ajs.org/jc/juries/jcrightoverview.asp (last visited Jan. 28, 2011). The Sixth Amendment, 

which the Supreme Court considers to be incorporated against the states through the Fourteenth 
Amendment, guarantees the right to a jury trial in criminal cases. U.S. CONST. amend. VI; Duncan v.  
Louisiana, 391 U.S. 145 (1968) (interpreting the Fourteenth Amendment).  

73. See supra text accompanying notes 58-61.  
74. Some jurors will have prior knowledge that evidence rules exist. Others will get the general 

sense that information is kept from them as when, for example, the attorneys approach the judge for a 
sidebar.
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conduct independent investigations before rendering a decision. 75 This mor
al duty may override even the clearest judicial admonitions because, while 
contrary to the law, the duty accords with individual jurors' sense of justice.  

John Schwartz recently wrote in a New York Times article that 
"[t]here are people who feel they can't serve justice if they don't find the 
answers to certain questions." 76 The article is posted online, and, for a brief 
period, it was open to public response. The following unaltered comments 
are among those posted: 

If evidence and testimony provided to jurors in the courtroom 

is incomplete, I feel that any rational and responsible juror 

would seek additional information on their own. The object of 

any court proceeding is to ascertain the facts and arrive at a 

fair judgment using ALL facts obtainable by any means avail

able. If I am ever called and sit on a jury, you had better be

lieve that everything said will be recorded and photographed 

so I can take it home and do whatever research is required to 

unravel the case using due diligence.7 7 

The entire adversarial judicial system is based on the judge 

and the attorneys being in the know about everything and the 

jury being in the dark about some things. Why? Does igno

rance make for impartiality? Why does a judge know better 

than the jury what kind of evidence is biased or not? Isn't it 

problematic when the trier of fact is given limited facts? The 

whole ancient system is classist. Messy information cannot be 

pre-sifted into biased and not. It's a mess and that is why there 

is an enormous amount of injustice.78 

Fully informed jurors? Oh, no. How will lawyers manage to 

continue subverting truth and justice now?79 

75. See Greene & Spaeth, supra note 42, at 41 (arguing that, despite judges' admonitions, "[ju
rors] may feel compelled to find out as much as possible before they are comfortable rendering a ver
dict"); Schwartz, supra note 2, at Al (quoting Douglas L. Keene's statement that some jurors who en
gage in outside research believe that they are "helping, not hurting, by digging deeper").  

76. Schwartz, supra note 2, at Al.  

77. Bill, Comment to As Jurors Turn to Web, Mistrials Are Popping Up, N.Y. TIMES.COM (Mar.  

17, 2009, 2:43 PM), http://community.nytimes.com/comments/www.nytimes.com/2009/03/18/us/l8jur 

ies.html.  

78. James, Comment to As Jurors Turn to Web, Mistrials Are Popping Up, N.Y. TIMES.COM 

(Mar. 17, 2009, 2:46 PM), http://community.nytimes.com/comments/www.nytimes.com/2009/ 
03/18/us/18juries.html?sort=oldest&offset=2.  

79. Suzanne Cordier, Comment to As Jurors Turn to Web, Mistrials Are Popping Up, N.Y.  
TIMES.COM (Mar. 17, 2009, 2:48 PM), http://community.nytimes.com/comments/ 
www.nytimes.com/2009/03/18/us/18juries.html?sor=oldest&offset=2.

932010]



AM. J. CRIM. L.

While these comments may have been posted anonymously or un
der pseudonyms, they likely accord with at least some actual jurors' beliefs.  
Former juror Seth McDowell, for example, chose not to tell the judge when 
another juror conducted outside research, and he is "still unsure whether it 
was . . . wrong," even though he knows it was against the rules. 80 In an
other recent case, a juror directly told the judge that he did not believe that 
his research "violate[d] the spirit of the judge's admonition." 8 1 One former 
juror asked, after the judge fined him for conducting independent research 
and telling other jurors of the defendant's prior conviction, "[i]f it's some
one's third offense for driving while intoxicated, shouldn't you know? Eve
rybody should [be concerned] that jurors are not told everything." 82 

A complete solution to the problem of jurors' independent investi
gations must address, therefore, jurors' confusion about what constitutes re
search, their curiosity, and their perceived "moral duty" to render verdicts 
based on complete information.  

B. What Should the Courts Do? 

As Part II concluded, it is generally inadvisable to punish jurors 
who conduct outside research. Unless widely publicized, punishment is un
likely to deter future misconduct. If it were publicized, the prospect of pun
ishment is likely to discourage people from jury service altogether. Threats 
may also have a negative effect on a jury's relationship with the court. In
timidated jurors might refrain from making legitimate inquiries or reporting 
other jurors' misbehavior. Use of the voir dire process to eliminate prospec
tive jurors who regularly conduct Internet research is similarly impractica
ble.  

Rather than discourage jurors' sense of moral duty, the courts 
might strive to redirect it by educating jurors as to the powerful reasons 
why their duty is to avoid outside information rather than to seek it out.  
Courts could lay the groundwork for their preliminary instructions by ask
ing jurors a few carefully constructed questions during the voir dire process.  
These questions would be used not to eliminate jurors, but to reinforce the 
seriousness of the judge's later, more complete admonition against conduct
ing outside research. For example, it might be appropriate to say and ask of 
jurors: 

In the interest of justice to the parties you will be required to re
frain from the use of electronic communication devices while 
court is in session and to avoid conducting your own research

80. Schwartz, supra note 2, at Al.  

81. United States v. Lopez-Martinez, 543 F.3d 509, 517 (9th Cir. 2008) (emphasis added) (quota
tions omitted).  

82. Timmins, supra note 26. The fine seemed to have done little to change this juror's deeply 
held convictions.
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including certain basic Internet use-during recesses and breaks.  

While the court recognizes that this will impose some inconven

ience on you, it is critically important to avoid any outside influ

ence on the evidence presented in the courtroom. With these 

thoughts in mind, will you, in the interest of justice to the parties, 

be able to refrain from these activities until after a verdict is ren

dered? 

In addition, courts should consider modifying their traditional pre

liminary instructions to specifically define improper research to include all 

manner of Internet searches. This would help jurors to understand that some 

aspects of their everyday Internet usage are no more permissible than the 

more formal behavior that they likely associate with the word "research." 

Modifications such as those undertaken by Florida, Texas, and New York 

judges seem well-suited to this task, as they specifically reference the dan

gers of jurors' using Wikipedia, Google, Facebook, MySpace, and Twitter, 

among other sources. 83 In addition, judges should directly address jurors' 

curiosity by telling them they may ask the judge if for some reason they feel 

that they lack critical information. 84 

Courts could further address jurors' sense of moral obligation by 

modifying their preliminary admonitions to assure that jurors understand 

that their true moral duty is to consider only the evidence presented at trial.  

Effective instructions should persuade jurors that not all information is 

helpful to their decision making process and that indeed much information 

is harmful. Preliminary instructions, therefore, should be used not only to 

admonish jurors as to what behavior is prohibited, but also to educate them 

as to why their access to information is limited. Otherwise, jurors' sense of 

moral duty will continue to be misdirected, and restrictions on accessing in

formation will continue to be perceived as, at best, a set of arbitrary rules 

and, at worst, a subversion of justice.  

A few courts have taken steps in this direction. Arizona Judge Gary 

Donahoe, for instance, tells jurors that "[o]ne reason for these prohibitions 

is because the trial process works by each side knowing exactly what facts 

are being considered by you and what law you are applying to those 

facts." 85 New York's standard admonition in criminal cases closes by tell

ing jurors that "[i]t would not be fair to the parties for you to base your de

cision on some reporter's view or opinion, or upon information you acquire 

83. See supra text accompanying notes 54-57. But see AMY POSEY & LAWRENCE S.  

WRIGHTSMAN, TRIAL CONSULTING 145 (2005) (arguing that "the juror-when denied freedom

increases his or her efforts to obtain the forbidden information").  

84. Some courts permit jurors to ask questions. See, e.g., GARY E. DONAHOE, PRELIMINARY 

JURY INSTRUCTIONS 17, available at http://contentdm.ncsconline.org/cdm4/item_ 

viewer.php?CISOROOT=/juries&CISOPTR=66&CISOBOX=1&REC=
3 ("If you have a question or 

need additional information, submit your request on a question form and I will discuss it with the attor

neys."). But judges need not actually answer jurors' questions. Jurors' questions provide judges with 

additional opportunities to carefully admonish them against outside research.  

85. Id. at 18.
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outside the courtroom. These rules are designed to help guarantee a fair tri
al." 86 New York's civil' admonition likewise invokes fairness considerations 
by telling jurors that "the parties depend on you to fairly and impartially 
consider only the admitted evidence." 87 Connecticut's instruction goes a bit 
further, telling jurors that "[i]f you do some research or investigation or ex
periment that we don't know about, then your verdict may be influenced by 
information that has not been tested ... by cross-examination." 88 

As stated above, these changes are steps in the right direction. Ef
fective preliminary instructions should invoke fairness considerations and 
the importance of subjecting information to the adversarial process. That 
said, Judge Donahoe's instruction would be more effective if it told jurors 
why the "trial processworks by each side knowing exactly what facts are 
being considered." 8 9 Similarly, New York's instructions fail to tell jurors 
why their consideration of information not admitted into evidence at trial is 
"unfair" to the parties, and Connecticut's instruction fails to tell jurors why 
cross-examination is so important. Without additional explanation, jurors 
are likely to continue in their belief that restrictions on their access to in
formation are arbitrary and, therefore, are likely to continue conducting out
side research in order to comply with their personal senses of justice.  

As discussed in Part III.A, some jurors' perception that they have a 
moral duty to seek outside information stems from those jurors' awareness 
that judges restrict what they see and hear.90 Thus, it would be valuable to 
explain to jurors that the rule against independent research exists because 
outside information may be unreliable, especially when it is obtained from 
Internet sources. While information admitted into evidence can also be un
reliable, the difference is that within the courtroom there are adversarial 
parties who will expose the weaknesses in each other's evidence through 
the process of cross-examination. In high-profile cases and cases involving 
large financial stakes, judges might also inform jurors that outsiders may 
deliberately plant information on the Internet in the hope of misleading the 
jury.9 

Courts could solidify their redirection of jurors' sense of moral duty 
by changing their preliminary instructions in three additional ways. First, 
they should inform jurors that their misconduct has the potential to result in 
a mistrial. Part II concluded that declaration of mistrials is not a solution to 
the problem because it fails to directly burden jurors. But informing jurors 
of the potential for mistrial may be effective. Judges should emphasize that 

86. N.Y. STATE UNIFIED COURT SYSTEM, supra note 56, at 3.  
87. N.Y. CIVIL PATTERN JURY INSTRUCTIONS, supra note 56, 1.11.  
88. CONN. CIVIL JURY INSTRUCTIONS, supra note 56, 1.1-1.  
89. DONAHOE, supra note 84, at 17.  

90. See, e.g., Keene & Handrich, supra note 52, at 44.  
91. See supra note 70 and accompanying text. In less prominent cases, however, jurors are unlike

ly to believe that outsiders would take an interest in the case. Instead they are likely to draw an inference 
that the parties might plant misleading information on the Internet, and this inference might unfairly 
prejudice the jury. Thus, this instruction would be inappropriate in most cases.
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retrials involve enormous waste of the parties' and, importantly, the court's 

resources, the latter of which derive from public tax dollars.9 2 Retrial also 

wastes the jurors' own efforts as well as those of an additional jury. Second, 

the courts should rhetorically elevate jurors' status by acknowledging the 

burdens of jury duty, 93 reminding jurors of their oath,9 4 and invoking the 

great faith and trust that society places in them.  

Courts should conclude their preliminary instructions by telling the 

jurors that they have a responsibility to inform the court of any misconduct 

that they witness. While, as discussed above, court-imposed punishment is 

likely to have negative consequences, this statement would merely require 

jurors to confront the possibility that their misconduct will be exposed.9 5 

Accordingly, jurors may fear that failing in their court-imposed duty will 

bring about the socially-imposed punishments of shame and guilt.  

When the instruction is concluded, the judge should ask the jurors 

to sign declarations that they will not conduct outside research.9 6 The pur

pose of these declarations would not be to justify later punishment but ra

ther to reinforce jurors' understanding that they are morally bound to con

fine their fact-finding to the courtroom. 97 

Finally, the judge should have the bailiff take custody of jurors' 

electronic devices, and they should not be returned during breaks. Commu

nication with persons outside the courthouse should be allowed only with 

the court's permission. A policy of physical separation is likely to be 

somewhat effective regardless of particular jurors' motives to conduct out

side research. While most jurors will have access to the Internet at home, 

restricting their access to electronic devices during trial may serve to rein

force the seriousness of the requirement that they not seek outside informa

tion while they are away from the courthouse. 98 

C. Sample Preliminary Jury Instruction 

It is recommended that judges provide this instruction as a prelimi

92. Some courts inform jurors of the potential for mistrial, but they do not remind jurors that the 

court's resources come from tax dollars. See, e.g., 4 MINN. PRACTICE, supra note 56, 10.15; N.Y.  

CIVIL PATTERN JURY INSTRUCTIONS, supra note 56, 1.11.  

93. See, e.g., N.Y. CIVIL PATTERN JURY INSTRUCTIONS, supra note 56, 1.11 ("While this in

struction may seem unduly restrictive, it is vital that you carefully follow these directions.").  

94. See, e.g., N.Y. STATE UNIFIED COURT SYSTEM, supra note 56, at 3 ("I trust you understand 

and appreciate the importance of following these rules and, in accord with your oath and promise, I 

know you will do so.").  

95. Some jurors might perceive this statement to contain an implicit threat. But so long as jurors 

are not actually punished, the courts will not risk discouraging people from jury service.  

96. The San Diego Superior Court requires jurors to sign such declarations, but at least purports to 

enforce them with penalties. See supra text accompanying notes 44-45.  

97. See, e.g., Artigliere et al., supra note 66, at 14 ("Getting individual responses from each juror 

emphasizes the requirement and commits each juror about as well as can be done.").  

98. There is admittedly some tension between taking away jurors' electronic devices and telling 

them that the courts have faith and trust in them.

972010]



AM. J. CRIM. L.

nary matter and repeat a shorter version at the close of each day:99 

Ladies and gentlemen of the jury: 
Your decision in this case must be based solely on the evidence 
presented in this courtroom. The adversarial process ensures that 
the information brought before you may be fully and fairly evalu
ated. This is because the parties are highly-motivated to wring 
out the truth by exposing every possible flaw in the other side's 
evidence. Information acquired outside the courtroom cannot be 
so tested and may be false or misleading. For these reasons, and 
because justice and our Constitution require it, you must not per
form any research or investigation into the law, the parties, is
sues, evidence, witnesses, or even the general subject matter of 
this case. This rule is not limited to use of traditional sources 
such as dictionaries and encyclopedias but includes acquiring in
formation through Internet sources such as search engines and 
social-networking sites like Facebook. In fact, the Internet raises 
especially grave concerns. Even Googling a person's name could 
reveal irrelevant but extremely prejudicial information. Facebook 
and MySpace profiles, for example, commonly contain false in
formation that is posted purely for social purposes. None of us 
would want to have our future decided based on tidbits of infor
mation culled from the Internet, especially since that information 
has not been properly presented in the courtroom for review and 
rebuttal.  
In conclusion, consistent with your oath and the trust that our so
ciety places in you, you are instructed to avoid all outside re
search. Violation of this rule will require that this case be retried 
at great expense to the parties and the court. If for some reason 
you feel that you lack critical information, you should direct your 
inquiries to me rather than to external sources.' Finally, you are 
instructed that it is part of your moral and legal duty to inform the 
court if any of your fellow jurors engages in outside research.  

Conclusion 

While courts have long been concerned with jurors' outside re
search, the Internet has exacerbated this longstanding problem by providing 
exponentially broader access to all kinds of information. A number of 
courts have taken notice of the problem, and they are beginning to respond 
in their official capacity. So far, however, their attempts to deal with the is
sue have been piecemeal at best.  

In order to deal with this widespread problem, the courts must forge 

99. Some courts do repeat their instructions prior to recesses. See supra text accompanying note 
68.  

100. As discussed in Part III.B, judges who elect not to answer jurors' questions might still use 
these questions as an opportunity to reinforce their preliminary admonitions against outside research.

98
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a comprehensive solution that derives from an understanding of why jurors 

conduct independent research. The backbone of such a solution should be a 

preliminary instruction that (1) clearly defines "research" to include all 

manner of Internet searches, and (2) redirects jurors' sense of moral duty 

and helps them to understand their obligation to avoid outside information.  

The preliminary instruction should be supported by carefully-constructed 

voir dire questions, a requirement that jurors sign declarations saying that 

they will not conduct research, and by taking away jurors' electronic de

vices while court is in session.
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Introduction 

In 2004, the United States Supreme Court decided the case of 

Crawford v. Washington,1 which interpreted the Sixth Amendment's 

Confrontation Clause in a way that has accurately been described as "highly 

favorable to criminal defendants." 2 By supplanting Ohio v. Roberts,3 

which had held that the admission of hearsay statements could withstand a 

* The University of Texas School of Law, J.D. expected 2012; B.A., Boston University, 2009. The 

author would like to thank Rhode Island Assistant Attorney General Craig Montecalvo for his help and 

guidance with the subject matter of this Note. He would also like to thank his family, friends, and all of 

the people who helped him through the editing process for their advice and support.  

1. Crawford v. Washington, 541 U.S. 36 (2004).  

2. Victor I. Vieth, Keeping the Balance True: Admitting Child Hearsay in the Wake of Crawford 

v. Washington, 16 APRI UPDATE (Am. Prosecutors Research Inst., Alexandria, Va.), 2004, at 1 (quoting 

Linda Greenhouse, Court Alters Rule on Statements of Unavailable Witnesses, N.Y. TIMES, Mar. 9, 

2004, at A21) (internal quotation marks omitted), available at http://tillers.net/ev

course/syllabi/update.pdf.  
3. Ohio v. Roberts, 448 U.S. 56 (1980).
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Sixth Amendment challenge if the statement bore adequate "indicia of 
reliability"4 and which had been the Court's controlling decision on 
Confrontation Clause jurisprudence for nearly twenty-five years, the 
Crawford decision "undermine[d] the ability of prosecutors to admit child 
hearsay statements when the child is unavailable for testimony."5 Stepping 
away from the Roberts precedent, Crawford established a new bright line 
rule regarding the Confrontation Clause's requirement of cross-examination 
for testimonial statements, causing "many, if not all" child abuse victims' 
statements to become potentially inadmissible at trial and significantly 
altering the courtroom dynamic of child abuse and molestation cases.6 

While the majority opinion in Crawford left a number of important 
and difficult questions unanswered, one of the most critical inquiries that 
must be made is: which safeguards and techniques remain in the judicial 
system that can be used to protect child victims from further trauma? This 
Note addresses possibilities of interpretation for the Crawford decision that 
are favorable to the interest of protecting child victims, as well as 
alternative methods for resolving the Sixth Amendment issue discussed in 
Crawford so as to allow admission of these critically important victim and 
witness statements.  

I. A Modern History of Confrontation Clause Jurisprudence 

The Confrontation Clause of the Sixth Amendment guarantees that 
"[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be 
confronted with the witnesses against him,"7 limited by considerations of 
certain exceptions and exclusions included in the rules governing hearsay.8 

Prior to the monumental Crawford decision in 2004, the standard for 
determining the admissibility of hearsay evidence under the Sixth 
Amendment was a two-prong test established in the 1980 case Ohio v.  
Roberts. 9 The first prong established that, in instances where a hearsay 
declarant was not available for cross-examination at trial, the Confrontation 
Clause required a showing that the declarant was unavailable. 10 The second 
prong came into operation once the declarant's unavailability was 
demonstrated; in such an instance, the hearsay would only be admissible if 
it bore adequate indicia of reliability such that the hearsay showed 
particularized guarantees of trustworthiness or where the evidence fell 
within a firmly rooted hearsay exception." In a situation where the 

4. Id. at 65-66.  
5. Vieth, supra note 2.  
6. Stephanie McMahon, Note, The Turbulent Aftermath of Crawford v. Washington: Where Do 

Child Abuse Victims' Statements Stand?, 33 HASTINGS CONST. L.Q. 361, 361 (2006).  
7. U.S. CONST. amend. VI.  
8. See, e.g., FED. R. EVID. 803; FED. R. EVID. 804.  

9. Roberts, 448 U.S. at 65.  
10. Id.  
11. Id. at 65-66.
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reliability prong of a hearsay statement could not be satisfied in the absence 
of the declarant, the statement was considered inadmissible at trial and 
needed to be excluded.12 

Writing the majority opinion in the Crawford decision, Justice 
Scalia criticized the ambiguity of the terms and factors used by the Court in 
Roberts. Particularly dissatisfied with the second prong of the Roberts test, 

the Crawford majority wrote that "[r]eliability is an amorphous, if not 
entirely subjective, concept," with "countless factors bearing on whether a 
statement is reliable." 13  Drawing further attention to the undesirable 
subjectivity of the reliability standard, the majority emphasized that the 

question of "[w]hether a statement is deemed reliable depends heavily on 

which factors the judge considers and how much weight he accords each of 

them," suggesting that the Roberts decision created a system that 

encouraged judicial activism and therein inevitably discouraged uniformity 
of application, resulting in a framework that is "so unpredictable that it fails 
to provide meaningful protection from even core confrontation 

violations." 14 Of even greater concern than the Roberts test's 

unpredictability, however, was its "demonstrated capacity to admit core 
testimonial statements that the Confrontation Clause plainly meant to 

exclude." 15 Finding that "[c]ourts have invoked Roberts to admit other 

sorts of plainly testimonial statements despite the absence of any 
opportunity to cross-examine," 16 the Crawford majority found that the 

single most important safeguard missing, the ability of a defendant to cross

examine his or her accusers, "is the one [that] the Confrontation Clause 
demands." 17 In a line that captures the attitude of the Crawford majority 
towards the Roberts test, Justice Scalia wrote that "[d]ispensing with 
confrontation because testimony is obviously reliable is akin to dispensing 

with jury trial because a defendant is obviously guilty. This is not what the 
Sixth Amendment prescribes." 18 

In the attempt to repair the alleged loopholes and pitfalls of the 

Roberts test, the Crawford majority stepped away from the standardless 

discretion of the "indicia of reliability" prong and developed a new test that 
categorized "testimonial statements" as the principle focus of the 

Confrontation Clause. 9Rejecting the view that the Confrontation Clause 
"applies of its own force only to in-court testimony, and that its application 

to out-of-court statements introduced at trial depends upon 'the law of 

Evidence for the time being,"'20 the majority established a new standard for 

12. Id. at 66.  
13. Crawford v. Washington, 541 U.S. 36, 63 (2004).  

14. Id.  

15. Id.  
16. Id. at 64.  

17. Id. at 64-65.  
18. Id. at 62.  
19. McMahon, supra note 6, at 363-64.  

20. Crawford, 541 U.S. at 50-51 (quoting 3 JOHN HENRY WIGMORE, A TREATISE ON THE ANGLO-
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determining the admissibility of hearsay evidence with deferential regard to 
the Confrontation Clause. The Crawford test, formed with a strong eye to 
originalist principles, 21 established that "[i]f (1) the declarant is legally 
unavailable to testify at trial and (2) the prior statement is testimonial in 
nature, then testimony is not admissible unless the defendant had a prior 
opportunity to cross-examine the witness." 22 Although neither directly 
overruling Roberts nor completely negating its importance to the legal 
framework of Confrontation Clause jurisprudence, 23 the test established by 
Crawford drastically altered the standard through which hearsay evidence 
would be examined for admissibility. By reforming the requisite conditions 
to be satisfied under the Confrontation Clause to focus on testimonials, the 
Crawford majority was attempting to step away from the vaguely defined 
"indicia of reliability" standard of the Roberts test, and it instead attempted 
to establish a more reliable and uniform framework that would preserve and 
uphold the historical and constitutional objectives of the Confrontation 
Clause. 24  Concluding their attack on the Roberts test, the Crawford 
majority wrote that "[w]here testimonial statements are at issue, the only 
indicium of reliability sufficient to satisfy constitutional demands is the one 
the Constitution actually prescribes: confrontation." 2 5 

Despite the Crawford majority's intentions, their efforts to resolve 
the ambiguities of the reliability standard of Roberts did little more than 
open the door to additional confusion, continued judicial activism, and 
further opportunity for interjurisdictional conflict. Despite relying on the 
term "testimonial" as the foundation for their new test, "the Court left little 
guidance as to the definition of a 'testimonial statement,,',26 instead 
deciding to "leave for another day any effort to spell out a comprehensive 
definition of 'testimonial."' 2 7 In lieu of offering an explicit definition, the 
Crawford majority instead offered only vague categories of what are 
considered the "core class of 'testimonial' statements," 28 including: 

AMERICAN SYSTEM OF EVIDENCE IN TRIALS AT COMMON LAW 1397, at 101 (2d ed. 1923)).  
21. See id. at 43-50 (exploring the historical foundation and original intentions of the Sixth 

Amendment and the Confrontation Clause, beginning with the influence of civil law anti-confrontational 
values in sixteenth century England and continuing with a discussion of the evolving importance of 
confrontational rights leading into the modem era).  

22. McMahon, supra note 6, at 364 (citing Crawford, 541 U.S. at 59).  
23. See Crawford, 541 U.S. at 68 ("Where nontestimonial hearsay is at issue, it is wholly 

consistent with the Framers' design to afford the States flexibility in their development of hearsay law
as does Roberts, and as would an approach that exempted such statements from Confrontation Clause 
scrutiny altogether."); see also McMahon, supra note 6, at 365 ("[M]ost jurisdictions have been 
applying the Roberts test of reliability to non-testimonial statements.").  

24. Crawford, 541 U.S. at 67-68 ("By replacing categorical constitutional guarantees with open
ended balancing tests, we do violence to [the Framers'] design. Vague standards are 
manipulable .... ").  

25. Id. at 68-69.  
26. McMahon, supra note 6, at 365.  
27. Crawford, 541 U.S. at 68.  
28. Id. at 51.
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[E]x parte in-court testimony or its functional equivalent-that is, 
material such as affidavits, custodial examinations, prior 
testimony that the defendant was unable to cross-examine, or 
similar pretrial statements that declarants would reasonably 
expect to be used prosecutorially, . . . extrajudicial statements ...  
contained in formalized testimonial materials, such as affidavits, 
depositions, prior testimony, or confessions, ... [and] statements 
that were made under circumstances which would lead an 

objective witness reasonably to believe that the statement would 
be available for use at a later trial.29 

The majority also offers a broad example of what would be 
considered testimonial by writing that "[a]n accuser who makes a formal 
statement to government officers bears testimony in a sense that a person 
who makes a casual remark to an acquaintance does not."3 0 Such vague 
indications of meaning, however, frustrate the purposes of interpretation 
and application of the Crawford decision. Crawford was a case of 
extraordinary importance to the future development of Sixth Amendment 
jurisprudence and therefore demanded a more comprehensive definition of 
its standards than those provided. Although perhaps not fully cognizant of 
the difficulties that would be introduced by their failure to define such a 
critically central term, the Crawford majority evidenced a dismissive 
understanding of the potential problems of leaving the term undefined, 
writing in a footnote that they acknowledge the objection "that our refusal 
to articulate a comprehensive definition in this case will cause interim 
uncertainty. But it can hardly be any worse than the status quo. The 

difference is that the Roberts test'is inherently, and therefore permanently, 
unpredictable."3 1 Regardless of whether this is an accurate assessment of 
the Roberts test, the resulting backlash of the seemingly nonchalant position 
taken by the Crawford majority has engendered difficulties which have had 

far-reaching consequences in the criminal system, especially for the child 
victims reliant upon Crawford's ultimate holding.  

II. The Failure to Comprehensively Define "Testimonial" 

In the time that has passed since Crawford v. Washington, a number 
of important cases have been decided by the Supreme Court that have 
aimed to tighten the otherwise loose definition of "testimonial" as applied 
in various contexts. The Supreme Court decided Davis v. Washington and 
Hammon v. Indiana32 in a 2006 joint decision, both cases relating to the 
question of what is considered a "testimonial statement" under the 
Confrontation Clause. Considering the issue of "whether, objectively 

29. Id. at 51-52 (internal citations omitted).  
30. Id. at51.  
31. Id. at 68 n.10 (emphasis added) (citation omitted).  
32. Davis v. Washington, 547 U.S. 813 (2006).
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considered, [an] interrogation that took place in the course of [a] 911 call 
produce[s] testimonial statements," 33 the Davis majority quoted Crawford 
by writing that "'interrogations by law enforcement officers fall squarely 
within [the] class' of testimonial hearsay"34 and proceeded to hold that 
"[t]he product of such interrogation, whether reduced to a writing signed by 
the declarant or embedded in the memory (and perhaps notes) of the 
interrogating officer, is testimonial," 35 whereas "[a] 911 call. . . and at least 
the initial interrogation conducted in connection with a 911 call, is 
ordinarily not designed primarily to 'establis[h] or prov[e]' some past fact, 
but to describe current circumstances" 36 and is therefore nontestimonial. 37 

Described more generally, the majority reasoned that "[s]tatements are 
nontestimonial when made in the course of police interrogation under 
circumstances objectively indicating that the primary purpose of the 
interrogation is to enable police assistance to meet an ongoing emergency," 
and are testimonial when "there is no such ongoing emergency, and ... the 
primary purpose of the interrogation is to establish or prove past events 
potentially relevant to later criminal prosecution."38 

Following Davis and Hammon, the next significant case to address 
the problematic understanding of what constitutes a "testimonial" statement 
within the scope of the Crawford test was the 2009 case of Melendez-Diaz 
v. Massachusetts, 39 which considered the question of whether affidavits 
reporting the results of forensic analysis are testimonial and whether the 
affiants are "witnesses" subject to the defendant's confrontational rights 
under the Sixth Amendment. 40 The Melendez-Diaz majority held that 
"under . . . Crawford the analysts' affidavits were testimonial statements, 
and the analysts were 'witnesses' for purposes of the Sixth Amendment."4 1 

Stating that it is not evident that "'neutral scientific testing' is as neutral or 
as reliable as [the] respondent suggests" 42 and that "[c]onfrontation is 
designed to weed out not only the fraudulent analyst, but the incompetent 
one as well," 43 the majority reasoned that "[c]onfrontation is one means of 
assuring accurate forensic analysis"44 and that cross-examination can be an 
effective tool for exposing an "analyst's lack of proper training or 
deficiency in judgment."45 Justice Scalia, writing for the Melendez-Diaz 

33. Id. at 826.  
34. Id. (alteration in original) (quoting Crawford, 541 U.S. at 53).  
35. Id. at 826.  
36. Id. at 827 (alterations in original) (citations omitted).  
37. Id. at 826-27 (citations omitted).  
38. Id. at 822.  
39. Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).  
40. Id. at 2530.  
41. Id. at 2532.  
42. Id. at 2536.  
43. Id. at 2537.  
44. Id. at 2536.  
45. Id. at 2537.
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majority, also seized the opportunity to reaffirm the discontinuance of the 
Roberts test, criticizing the dissenters as "seek[ing] to overturn precedent by 
resurrecting Roberts a mere five years after it was rejected in Crawford."4 6 

Although the above-mentioned cases decided in the wake of 
Crawford appear to provide some clarification to the term "testimonial," 
they fail to offer a desperately needed "comprehensive definition"4 7 and 
ultimately do little to resolve the ambiguity and confusion perpetuated by 
the Crawford majority. Although the Davis majority attempted to offer 
some degree of further clarification to the understanding of what constitutes 
"testimonial" under the Crawford test, it attenuated the force of its holding 
by drawing an extremely hazy line between what is considered testimonial 
versus nontestimonial interrogation by writing that "a conversation which 
begins as an interrogation to determine the need for emergency assistance . .  
. [may] 'evolve into testimonial statements' once that purpose has been 
achieved" while simultaneously failing to offer clear guideline as to when 
such "evolution" has occurred.48 Additionally, while rejecting the Indiana 
Supreme Court's implication that "virtually any 'initial inquiries' at the 
crime scene will not be testimonial," the Davis majority alternatively 
refused to hold that "no questions at the scene will yield nontestimonial 
answers," and asserted that the exigencies that exist at a crime scene "may 
often mean that 'initial inquiries' produce nontestimonial statements," again 
failing to provide insight as to which exigent factors would distinguish the 
production of testimonial from nontestimonial statements in such a 
scenario. 49 

Equally perplexing is the Court's holding in Melendez-Diaz, which 
suffered from the same ambiguous terminology and abstruse standards that 
plagued its predecessors. Despite upholding Crawford and ultimately 
holding that "analysts' affidavits were testimonial statements, and the 
analysts were 'witnesses' for purposes of the Sixth Amendment,"50 the 
Melendez-Diaz majority refused to define who exactly is an "analyst" for 
purposes of the Confrontation Clause, leaving a vitally important question 
unanswered. Addressing the dissent's concern as to this critical issue in a 
footnote, the majority only deepened the mystery by writing that: 

[I]t is not the case, that anyone whose testimony may be relevant 
in establishing the chain of custody, authenticity of the sample, or 
accuracy of the testing device, must appear in person as part of 
the prosecution's case. While . . . "[i]t is the obligation of the 
prosecution to establish the chain of custody," this does not mean 

46. Id. at 2533.  
47. Crawford v. Washington, 541 U.S. 36, 68 n.10 (2004).  
48. Davis v. Washington, 547 U.S. 813, 828 (2006) (citing Hammon v. State, 829 N.E.2d 444, 

457 (2005)).  
49. Id. at 832.  
50. Melendez-Diaz, 129 S. Ct. at 2532.
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that everyone who laid hands on the evidence must be called ....  
It is up to the prosecution to decide what steps in the chain of 
custody are so crucial as to require evidence; but what testimony 

is introduced must (if the defendant objects) be introduced live.  

The dissent, expressing concern with the unresolved ambiguity of 
the term "analyst" and remaining ultimately dissatisfied by the explanation 
provided by the majority, responded by stating that "[t]here is no accepted 
definition of analyst, and there is no established precedent to define that 
term," instead hoping that a more tenable definition be "elaborated in future 
cases." 52 

While the hazy standards and vague definitions utilized by the 
Court in the follow-up cases to Crawford are problematic in their own 
regard, the truly bothersome aspect of these cases was their failure to add 
any type of significant clarification to the definition of "testimonial" as used 
in the Crawford test. The Melendez-Diaz majority wrote that their decision 
"involve[d] little more than the application of [the] holding in Crawford v.  
Washington,"53 which is where the case's efficacy goes fundamentally 
astray. Instead of striving to establish a much-needed comprehensive 
definition for what is considered "testimonial" with respect to the 
Confrontation Clause, the Davis and Melendez-Diaz opinions opted for 
mere applications of the frustratingly vague Crawford test. As a result, the 
Supreme Court has "left the world of. . . prosecutorial officers in a state of 
disarray"5 4 and has only perpetuated.the difficulties that the Crawford 
majority was attempting to eliminate by supplanting Ohio v. Roberts.  

III. Defining "Testimonial" to Protect Children in the Legal System 

In the aftermath of the Crawford decision, "the near majority of 
statements from children about abuse have been classified as testimonial 
and excluded except where there was an opportunity for cross
examination." 5 5 In allegations of child abuse or molestation, "often the 
only witnesses . . . are the alleged victims and [the] professionals who treat 
them, making the victim's statements critical to any prosecution of the 
suspect" 56 despite their hearsay nature. 57 Additionally, "the cases often 
involve witnesses who initially pursue prosecution but later withdraw any 
active involvement, out of fear of retribution . . . or disinterest in pressing 

51. Id. at 2532 n.1 (alteration in original) (citation omitted).  

52. Id. at 2544 (Kennedy, J., dissenting).  
53. Id. at 2542 (majority opinion).  

54. McMahon, supra note 6, at 394.  
55. Id.at 369.  
56. Id. at 368.  
57. See, e.g., FED. R. EvID. 801(c) (defining "hearsay" as "a statement, other than one made by 

the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter 
asserted.").
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charges,"5 8 thereby diminishing their likelihood of appearing in court so as 
to satisfy the cross-examination requirement of the' Confrontation Clause.  
Also, "child abuse reports frequently have an issue with witness 
unavailability." 59 As such, certain interpretations of Crawford's standards 
could prove considerably problematic for courts trying child abuse or 
molestation cases. If the child victim's out-of-court statements are 
categorized as being "testimonial" for purposes of the Confrontation 
Clause, these essential pieces of evidence will become inadmissible in court 
unless the child is subjected to the defense's cross-examination. Under the 
strictest reading of Crawford, the child's statements will only be admissible 
where the child "appears for cross-examination at trial," which is the only 
scenario in which "the Confrontation Clause places no constraints at all on 
the use of his prior testimonial statements." 60 While favorable to 
defendants' interests, this strict reading has the possibility of being highly 
traumatic for the child victim, who will be forced to "take the witness stand 
at trial" and, perhaps more troubling, "potentially come face-to-face with 
the defendant."61 Not only does this have the potential to affect the ability 
of child victims to properly testify in court, but the experience has a high 
risk of being emotionally scarring and psychologically draining for the 
child, further victimizing children in ways that the legal system should aim 
to avoid to the utmost extent.  

Yet, while the ambiguity of the term "testimonial" threatens to 
unhinge the strength of child abuse and molestation prosecutions in an 
extraordinary way, the very same ambiguity that appears to be so damaging 
may in fact help in avoiding the potential problems associated with 
Crawford in their entirety. Because the term "testimonial" still remains 
unsatisfactorily defined, the question of how, and even whether, the 
Crawford test is applicable to hearsay evidence derived from child victims 
is still disputable.  

Although there are a number of foreseeable troubling effects of the 
Crawford decision, there are certain interpretations of the case that allow 
for both greater prosecutorial strength in child abuse and molestation cases 
and the opportunity for heightened protection of child victims from further 
victimization within the legal system. Despite offering no comprehensive 
definition of "testimonial" in Crawford or its progeny, 62 the Crawford 
majority did offer some minimal guidance as to the "[v]arious formulations 
of [the] core class of 'testimonial' statements," 63 including "statements that 
were made under circumstances which would lead an objective witness 
reasonably to believe that the statement would be available for use at a later 

58. McMahon, supra note 6, at 368.  
59. Id.; see also, e.g., FED. R. EvID. 804(a) (defining "unavailability").  
60. Crawford v. Washington, 541 U.S. 36, 59 n.9 (2004).  
61. McMahon, supra note 6, at 369.  
62. See supra Part II.  

63. Crawford, 541 U.S. at 51; see also supra note 28-30 and accompanying text.
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trial." 64 If, as the Crawford majority seems to suggest, this definition is 
universally pertinent for determining what is categorized as a "testimonial" 
statement, then a critical question must be asked: do children have the 
capacity to reasonably believe that their statement will be available for use 
at a later trial? 

A considerable number of studies testing children's understanding 
of the legal system have answered this question in the negative. 65 While 
"[c]hildren between the ages of eight and eleven begin to have a more 
accurate understanding of the court system and the primary people 
involved," younger children "have little to no understanding of the court 
system's players[,] much less the actual processes contemplated at the time 
of a forensic interview." 66 A 1990 study testing children's knowledge of 
legal terminology "such as: 'oath,' 'deny,' 'lawyer,' 'date,' 'sworn,' 'case,' 
'jury,' 'witness,' 'judge,' 'attorney,' 'testify,' and 'evidence,"' 67 showed 
that "a majority of legal terms tested were not accurately defined until the 
age of ten." 68 The study also showed that "younger children admitted lack 
of knowledge or unfamiliarity with a legal term more frequently than older 
children." 69 Ultimately, these studies indicate that "even if a child . . . is 
informed during a forensic interview that his or her statements may be used 
in a court proceeding, this does not necessarily mean that the child 
understands what court is or what the purpose of court is."7 0 Furthermore, 
"if such information is not provided to a child during a forensic interview, it 
is not fair to expect the child intuitively to understand the function of court 
or that the interview may be used in a criminal prosecution." 7 1 

The results of such studies have the potential for producing a 

64. Crawford, 541 U.S. at 52 (quoting Brief for National Association of Criminal Defense 
Lawyers et. al. as Amici Curiae at 3, Crawford v. Washington, 541 U.S. 36 (2004) (No. 02-9410)) 
(internal quotation marks omitted).  

65. See generally, e.g., Michelle Aldridge, Kathryn Timmins, & Joanne Wood, Children's 
Understanding of Legal Terminology: Judges Get Money at Pet Shows, Don't They?, 6 CHILD ABUSE 

REV. 141 (1997); Anna Emilia Berti & Elisa Ugolini, Developing Knowledge of the Judicial System: a 
Domain-Specific Approach, 159 J. OF GENETIC PSCYHOL. 221 (1998); Rhona H. Flin, Yvonne 

Stevenson, & Graham M. Davies, Children 's Knowledge of Court Proceedings, 80 BRIT. J. OF PSYCHOL.  
285 (1989); Karen J. Saywitz, Children's Conception of the Legal System: Court is a Place to Play 

Basketball, in PERSPECTIVES ON CHILDREN'S TESTIMONY, 131 (S.J. Ceci, D.F. Ross, & M.P. Toglia 

eds., 1989); Karen Saywitz, Carol Jaenicke, & Lorinda Camparo, Children's Knowledge of Legal 
Terminology, 14 LAw & HUM. BEHAV. 523 (1990); Amye Warren-Leubecker, Carol S. Tate, Ivora D.  
Hinton, & Nicky Ozbeck, What Do Children Know about the Legal System and When Do They Know It? 
First Steps Down a Less Traveled Path in Child Witness Research, in PERSPECTIVES ON CHILDREN'S 

TESTIMONY, 158 (Stephen .J. Ceci, David F. Ross, & Michael P. Toglia eds., 1989).  
66. Allie Phillips, Child Forensic Interviews After Crawford v. Washington: Testimonial or Not?, 

PROSECUTOR, Aug. 2005, at 17, 22 (describing the 1989 study Children's Conception of the Legal 

System. Saywitz; supra note 65).  

67. Id. at 23 (describing the 1990 study Children's Knowledge of Legal Terminology. Saywitz, 
Jaenicke, & Camparo, supra note 65).  

68. Id. (quoting Saywitz, Jaenicke, & Camparo, supra note 65, at 531).  
69. Phillips, supra note 66, at 25.  
70. Id.  
71. Id.
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massive impact on the admissibility of child victim statements in the post

Crawford legal system. Because there is significant evidence that children 

do not necessarily understand the role and functions of the court, it is 

difficult to conclude that a young child7 2 is capable of being lead to 

"reasonably . . . believe that the statement would be available for use at a 

later trial." 73 According to the majority in Crawford, this reasonable belief 

is a part of the "core class of 'testimonial' statements" and is categorized as 

a component of the "common nucleus" of the Confrontation Clause's 
coverage. 74 Without the ability of children to form such a reasonable 

belief, it becomes contradictory to the standards established in the Crawford 

decision to define child victims' statements as "testimonial" for purposes of 

the Confrontation Clause. By using this logic to categorize child victims' 

statements as nontestimonial hearsay, the fundamental nature of child 

victim hearsay in the post-Crawford legal system would be changed 

dramatically. The Crawford majority states that "[w]here nontestimonial 
hearsay is at issue, it is wholly consistent with the Framers' design to afford 

the States flexibility in their development of hearsay law-as does Roberts, 

and as would an approach that exempted such statements from 

Confrontation Clause scrutiny altogether." 75 As such, the question of 

admissibility of child victim statements would be answered in a perfectly 

acceptable fashion through the "indicia of reliability" standard from 

Roberts, permitting greater judicial discretion as to admissibility of such 

hearsay evidence. And, far more importantly, this standard would provide 

more flexibility in the court's ability to protect children by permitting 

admission of their statements in lieu of further victimization through a 

traumatizing in-court experience where they will be cross-examined and 

potentially forced to confront the defendant.  

IV. Availability of the Options to Use and Create Alternative Methods for 

Protecting Children in the Post-Crawford System 

Despite the considerations discussed in Section IV, "several courts 

have labeled child forensic interviews as testimonial, thus requiring the 

child to testify at trial in order to later admit hearsay statements or 

72. Exactly how old a child must be in order to form the reasonable belief necessary for purposes 

of categorization as "testimonial" is a question for debate. Phillips suggests that any child younger than 
age ten is incapable of producing such a belief because of their inability to understand the terminology 

and processes of the legal system, and therefore children of that age should be exempt from the 

standards established in Crawford. See Phillips, supra note 66, at 27. Considering the different rates of 

cognitive development, it is possible that the determination of a child's ability to form the reasonable 

belief is ultimately a question better left for a case-by-case psychological examination of the child as 

opposed to a bright-line legal rule set at a specific age.  

73. Crawford v. Washington, 541 U.S. 36, 52 (2004) (quoting Brief for National Association of 

Criminal Defense Lawyers et. al. as Amici Curiae at 3, Crawford v. Washington, 541 U.S. 36 (2004) 
(No. 02-9410)).  

74. Id. at 52-53.  

75. Id. at 68.
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statements made during the forensic interview."76 Because many courts do 
not interpret Crawford in a way that inherently shields child victims, it is 
important to consider the availability of options open to state legislatures to 
create alternative methods for protecting child victims in the post-Crawford 
legal system.  

In Coy v. Iowa,77 the Supreme Court considered a decision of the 
state trial court that had "approved the use of a large screen to be placed 
between [the defendant] and the witness stand during the girls' testimony," 
which, after a lighting adjustment, "enabl[ed] [the defendant] dimly to 
perceive the witnesses, but the witnesses to see him not at all."78 The 
defendant had "objected strenuously to use of the screen, based first of all 
on his Sixth Amendment confrontation right" allowing criminal defendants 
a right to face-to-face confrontation. 79 Acknowledging the high value of 
this confrontational right,80 the Coy majority held that the screen acted as a 
"violation of the defendant's right to a face-to-face encounter,,"81 reversing 
the affirmation of the trial court by the Iowa Supreme Court and remanding 
the case. 82 Nonetheless, "the Court left open the possibility for exceptions 
to this rule, but only 'when necessary to further an important public policy' 
and individualized findings demanding such allowances have been made."8 3 

As Justice O'Connor noted in her concurring opinion, "nothing in [the] 
decision necessarily dooms . . . efforts by state legislatures to protect child 
witnesses." 8 4 Although recognizing that there is indeed a confrontation 
right at trial, Justice O'Connor wrote that the Court has "never viewed that 
right as absolute" and that "if a court makes a case-specific finding of 
necessity ... the strictures of the Confrontation Clause may give way to the 
compelling state interest of protecting child witnesses."85 

Two years after Coy, the Supreme Court again weighed the issue of 
necessity against the rights established under the Confrontation Clause in 
Maryland v. Craig.86 The defendant in that case had been charged with 

76. Allie Phillips, Weathering the Storm After Crawford v. Washington, 17 16 APRI UPDATE 
(Am. Prosecutors Research Inst., Alexandria, Va.), 2004, available at 
http://www.ndaa.org/ncpcaupdatevl7_no5.html; see also, e.g., State v. Snowden, 867 A.2d 314, 329 
(Md. 2005) ("Even though there are sound public policy reasons for limiting a child victim's exposure to 
a potentially traumatizing courtroom experience, we nonetheless must be faithful to the Constitution's 
deep concern for the fundamental rights of the accused.").  

77. 487 U.S. 1012 (1988).  
78. Id. at 1014-15.  
79. Id. at 1015.  
80. Id. at 1020 ("That face-to-face presence may, unfortunately, upset the truthful rape victim or 

abused child; but by the same token it may confound and undo the false accuser, or reveal the child 
coached by a malevolent adult.").  

81. Id.  
82. Id. at 1022.  
83. McMahon, supra note 6, at 392 (quoting Coy, 487 U.S. at 1021).  
84. Coy, 487 U.S. at 1023 (O'Connor, J., concurring).  
85. Id. at 1025.  
86. 497 U.S. 836 (1990).
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"child abuse, first and second degree sexual offenses, perverted sexual 
practice, assault, and battery" of a "6-year-old girl who ... had attended a 
kindergarten and prekindergarten center owned and operated by [the 
defendant]."87 At trial, "the State sought to invoke a Maryland statutory 
procedure [permitting] a judge to receive, by one-way closed circuit 
television," the testimony of an alleged child abuse victim upon 
determining that the child's courtroom testimony would "result in the child 
suffering serious emotional distress such that the child cannot reasonably 
communicate." 8 8 When the procedure is invoked: 

[T]he child witness, prosecutor, and defense counsel withdraw to 
a separate room; the judge, jury, and defendant remain in the 

courtroom. The child witness is then examined and cross
examined in the separate room, while a video monitor records 
and displays the witness' testimony to those in the courtroom.  
During this time the witness cannot see the defendant. The 
defendant remains in electronic communication with defense 
counsel, and objections may be made and ruled on as if the 
witness were testifying in the courtroom. 89 

The defendant objected to the procedure, attacking the one-way 
closed circuit television as a violation of his face-to-face confrontation right 
under the Confrontation Clause. 90 

Writing the majority opinion, Justice O'Connor affirmed the stance 
taken in her concurrence from Coy v. Iowa by writing that the Court has 
"never held . . . that the Confrontation Clause guarantees criminal 
defendants the absolute right to a face-to-face meeting with witnesses 
against them at trial" 9 1 and that the question of whether any exceptions to 
the face-to-face confrontation right exist was "expressly 'le[ft] for another 
day. "'92 The details of the case were distinguishable from the former case 
because, unlike in Coy, "the trial court in this case made individualized 
findings that each of the child witnesses needed special protection," and the 
option of exploring possible exceptions to the confrontation right was 
available. 93 Although acknowledging that "face-to-face confrontation 
forms 'the core of the values furthered by the Confrontation Clause"'94 and 

that it is not easily dispensed with,95 Justice O'Connor noted that the Court 
has "nevertheless recognized that it is not the sine qua non of the 

87. Id. at 840.  
88. Id. at 840-41 (citations omitted).  
89. Id. at 841-42.  
90. Id. at 842.  
91. Id. at 844.  
92. Id. (alteration in original) (quoting Coy v. Iowa, 487 U.S. 1012, 1021 (1988)).  
93. Id. at 845.  
94. Id. at 847 (quoting California v. Green, 399 U.S. 149, 157 (1970)).  

95. Id. at 850.
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confrontation right."96 Justice O'Connor further wrote that the Court 
"never insisted on an actual face-to-face encounter at trial in every instance 
in which testimony is admitted against a defendant"97 and that, ultimately, it 
"cannot [be said] that such confrontation is an indispensable element of the 
Sixth Amendment's guarantee of the right to confront one's accusers."98 

Reviewing the use of the one-way closed circuit television at the 
trial court in light of these Sixth Amendment considerations, the Craig 
majority found that, "where necessary to further an important state interest, 
[the procedure] does not impinge upon the truth-seeking or symbolic 
purposes of the Confrontation Clause."99 Drawing attention first to the fact 
that "Maryland's procedure preserves all of the other elements of the 
confrontation right," 100 the majority noted that the protection of child 
victims was a considerably important state interest, writing that "a State's 
interest in the physical and psychological well-being of child abuse victims 
may be sufficiently important to outweigh ... a defendant's right to face his 
or her accusers in court." 10 1 After recognizing that the "requisite finding of 
necessity must. . . be a case-specific one," 102 the majority summarized their 
holding and concluded by stating that: 

[W]here necessary to protect a child witness from trauma that 
would be caused by testifying in the physical presence of the 
defendant, at least where such trauma would impair the child's 
ability to communicate, the Confrontation Clause does not 
prohibit use of a procedure that, despite the absence of face-to
face confrontation, ensures the reliability of the evidence by 
subjecting it to rigorous adversarial testing and thereby preserves 
the essence of effective confrontation. )3 

Craig results in an alternative avenue for circumventing the face-to
face confrontation right of the Sixth Amendment, even if child victim 
statements are classified as "testimonial" under the Crawford test, and the 
ultimate availability of such an avenue is limited by somewhat stringent 
standards. Under Craig, "to waive the face-to-face confrontation 
requirement, the Court requires two particular findings: (1) the presence of 
the accused would traumatize the child witness and (2) emotional distress 
must be more than de minimus." 104 The rule established in Craig should 
remain a valid option even in the light of the evolving Confrontation Clause 

96. Id. at 847.  
97. Id.  

98. Id. at 849-50.  
99. Id. at 852.  
100. Id. at 851.  
101. Id. at 853.  
102. Id. at 855.  
103. Id. at 857.  
104. McMahon, supra note 6, at 393.
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jurisprudence presented by Crawford and its progeny. Although Justice 

Scalia, the author of Crawford, dissented in Craig and would "presumably.  

.. welcome the opportunity to overrule [it]," there is "nothing in Crawford 

suggest[ing] that Craig is placed in doubt." 10 5 In truth, "[t]he two cases can 

coexist peacefully" because they address two different elements of the 

Confrontation Clause: "Crawford addresses the question of when 

confrontation is required; Craig addresses the question of what procedures 

confrontation requires." 106  Therefore, even if a particular court's 

jurisprudence determined that a child victim's statement should be 

categorized as "testimonial" under the Crawford test, it is not contradictory 

or unconstitutional to allow a procedure designed to shield a child victim 

and which subsequently denies the defendant the right to face-to-face 

confrontation so long as the standards established by the Court in Craig are 

satisfied.  

These considerations give state legislatures a large degree 

discretion to consider and enact alternative statutory methods for protecting 

child victims within the post-Crawford legal system. 107 Use of the one-way 

closed circuit television is a procedural step in the appropriate direction, but 

the continued development of such methods should not begin and end with 

that one method. Presuming satisfaction of the requirements established by 

Craig, the use of a screen similar to the one discussed in Coy v. Iowa should 

not be per se disqualified as a method of screening child victims during 

cross-examination for purposes of satisfying the Confrontation Clause. 108 

Additionally, in the recent New York Court of Appeals case People v.  

Wrotten, 109 a real-time, two-way video was regarded as constitutionally 

permissible where the complainant, living in a different state, "because of 

age and poor health . . . was unable to travel to New York to attend 

court." 110  This decision reinforced and extended an earlier Court of 

Appeals decision, People v. Cintron,111 where the court "upheld the use of 

two-way televised testimony of a vulnerable child witness and concluded 

that no violation of either the Federal or State Constitution existed." 112 

105. Richard D. Friedman, The Confrontation Clause Re-Rooted and Transformed, 2004 CATO 

SUP. CT. REV. 439, 454 (2004).  
106. Id.  

107. The impetus for development of such techniques rests heavily on the state legislatures as 

opposed to any other branch of government. See, e.g., Maryland v. Craig, 497 U.S. 836, 855 (1990) 
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permitted because there were "no individualized findings that these particular witnesses needed special 

protection"). Because the Craig test inherently asks the question of whether the witness needs special 

protection by considering the degree of the witness' emotional distress, then, if the Craig test is 
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Even where a traditional cross-examination is denied due to the use 
of one of these procedural alternatives, the requisite considerations of the 
Confrontation Clause are satisfied through such methods, thereby meeting 
the requirements of the Crawford test and accomplishing two important 
goals: first, allowing the child victim's testimonial hearsay statements to be 
presented as admissible evidence during trial, and second, protecting the 
child victim from further traumatic experiences relating to the defendant.  

Conclusion 

The continued protection and well being of children is a concern of 
monumental importance within American society and should be reflected in 
the way that we interpret the Sixth Amendment framework established by 
the Crawford standards and their subsequent developments. Due to the 
repeated failure of the Supreme Court to comprehensively define what 
constitutes a "testimonial" statement for purposes of the Crawford test, 
many courts remain in a state of uncertainty as to whether child statements 
fall within the scope of the term "testimonial," and, consequently, the 
Crawford test. The result of this is a patchwork of judicial interpretations 
that leave the legal system in a state of dissonance and disarray, ultimately 
stranding the victimized child at the center of the fray.  

Yet, despite the difficulties caused by the ambiguities created by 
the Crawford majority, there are still means of interpreting and developing 
the law in a way that can be protective of these child victims. The scope of 
the term "testimonial" can be limited in reach so as to define statements 
made by children of a certain age as nontestimonial, putting them outside 
the stringent Crawford standards. Additionally, even in jurisdictions that 
refuse such an interpretation, alternative methods and procedures can be 
developed that do not conflict with the Crawford decision or the rights of 
the Confrontation Clause, but which still manage to shield children from the 
traumatic experience of confronting the defendant in the hostile court 
environment. The possibility for continued development of these methods 
rests primarily in the hands of innovative state legislators that hold a strong 
interest in sustaining and defending the remaining innocence of child 
victims involved in their state's legal system.  

Although it is undeniably important to protect the Sixth 
Amendment confrontation rights of the accused, it is equally important to 
preserve the interest that society holds in protecting its children from harm 
wherever and whenever possible. The welfare of child victims needs to be 
given a position of critical importance and consideration in our analysis of 
the Crawford decision, its progeny, and any future developments in the 
Sixth Amendment jurisprudence.
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