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Introduction 

"May police officers and other public employees be lawfully fired 

for refusing to answer incriminating questions about their job 
performance?" 

This is a question that a federal court recently answered in the 

negative, in dismissing a prosecution of four publicly-contracted 

Blackwater employees for homicides in Baghdad, Iraq, in 2007.1 It is a 

question that the U.S. Supreme Court also seemed to answer in the negative 

three decades previously, in a cluster of five decisions in which it prohibited 

states from requiring public employees, public contractors, and political 
party officers [hereinafter "public employees"] to choose between the 

privilege against self-incrimination and public employment.2 

1. United States v. Slough, 677 F. Supp.2d 112 (D.D.C. 2009).  

2. See Garrity v. New Jersey, 385 U.S. 493, 500 (1967) (holding that the privilege against self

incrimination prohibits the use in subsequent criminal proceedings of statements obtained under threat 

of removal from office); Gardner v. Broderick, 392 U.S. 273, 278 (1968) (holding that the privilege 

against self-incrimination bars the dismissal of a policeman for refusing to testify before a grand jury 
investigating him for possible corruption and bribery); Uniformed Sanitation Men Ass'n v. Comm'r of 

Sanitation, 392 U.S. 280, 284 (1968) (finding unconstitutional Section 1123 of the New York City 
Charter, terminating the employment of any city official who refused to waive his right to self-
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Significantly, however, the lower federal courts have sharply 
differed for decades about what those five decisions mean. 3 The differences 
have engaged some of the brightest appellate luminaries, from Judge Henry 
Friendly4 to Judge Richard Posner,5 and they show no sign of abating. The 
Ninth Circuit is the latest circuit to take a position by joining the Fourth, 
Fifth, and Eighth Circuits, over the dissent of Judge Alex Kozinski, and 
parting company with the Federal, Second, and Seventh Circuits.6 The 
Ninth Circuit ruled that the state may fire public employees for refusing on 
Fifth Amendment grounds to answer specific job-related questions, 
provided the state does not explicitly demand that they waive immunity 
regarding their answers.7 

These divisions among the circuits are significant in their own 
right. More importantly, however, they are manifestations of profound 
instability in the Supreme Court's Fifth Amendment jurisprudence. The 
instability is the product of conflict between the Court's aforementioned 
rulings and two, seemingly separate lines of Supreme Court decisions.  

The first line of decisions, 8 which comes subsequent to the Court's 
initial decision, in Garrity v. New Jersey,9 concern the manner in which 
persons must respond to self-incriminating questions if they wish to 
preserve Fifth Amendment claims of privilege. May they respond by 
answering the questions truthfully and not be punished on the basis of their 
answers? May they respond by answering the questions falsely and not be 
punished for lying? Or must they respond to illicit pressure to incriminate 

incrimination); Lefkowitz v. Turley, 414 U.S. 70, 83 (1973) (holding that a state cannot threaten public 
contractors with the loss of government contracts for refusing to waive their privilege against self
incrimination); Lefkowitz v. Cunningham, 431 U.S. 801, 809 (1977) (holding that a New York statute 
removing a political party official for refusing to waive his privilege against self-incrimination violated 
his constitutional rights). Justices Harlan, Clark, Stewart and White dissented in Garrity in 1967, 385 
U.S. at 500, but, having failed to prevail, joined the majorities in Broderick, 392 U.S. at 273, and 
Uniformed Sanitation Men, 392 U.S. at 280, in 1968. Turley, in 1973, was a unanimous judgment.  
Cunningham, in 1977, was a 7-1 decision with Justice Rehnquist, who joined the unanimous decision in 
Turley, not participating, and Justice Stevens dissenting. 431 U.S. at 809, 810. Though Justice Stevens 
dissented from the extension of the Court's four prior holdings to the political party officials in 
Cunningham, he made a point of saying that he was not contesting those prior holdings. See id. at 812, 
815.  

3. See infra Part V.  

4. See Uniformed Sanitation Men Ass'n v. Comm'r of Sanitation, 426 F.2d 619, 624-25 (2d Cir.  
1970) (Friendly, J.) (reviewing Supreme Court decisions dealing with the privilege against self
incrimination of government employees), modifying 383 F.2d 364 (1967), rev'd, 392 U.S. 280 (1968).  

5. See Atwell v. Lisle Park Dist., 286 F.3d 987, 990 (7th Cir. 2002) (Posner, J.) (discussing the 
"unique" approach taken by the Seventh Circuit to the privilege against self-incrimination in the context 
of the questioning of employees by government employers).  

6. Aguilera v. Baca, 510 F.3d 1161, 1171 (9th Cir. 2007); see also id at 1177-78 (Kozinski, C.J., 
dissenting) (arguing that the approach of the Second, Seventh, and Federal Circuits is preferable to that 
adopted by the majority). For an overview of the conflict among the circuits, see Sher v. U.S. Dep't. of 
Veterans Affairs, 488 F.3d 489, 503-05 (1st Cir. 2007).  

7. Baca, 510 F.3d at 1171.  
8. Maness v. Meyers, 419 U.S. 454 (1975); Garner v. United States, 424 U.S. 648 (1976); 

Minnesota v. Murphy, 465 U.S. 420 (1984); see infra Part II.D.  
9. 385 U.S. 493 (1967).
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themselves by opting for what has been called the "preferred response" 10 of 

remaining silent? These post-Garrity decisions establish when the privilege 

against self-incrimination is confined to those who follow the preferred 

response of remaining silent "and when, instead, it also extends to those 

who answer truthfully12 and/or answer falsely. 13  The preferred-response 

decisions rely on an argument regarding waiver that the Justices in Garrity 

did not consider,14 and they combine to render Garrity an outlier.  

The lower courts cannot but struggle in vain with the public

employee cases until they recognize that the Court's preferred-response 

decisions implicitly overrule Garriy.1 5 

The second line of decisions is associated with Baxter v.  

Palmigiano,16 which was decided subsequent to the Court's major public

employee decisions. Baxter allows the state to draw factual inferences of 

guilt in civil proceedings from a witness's Fifth Amendment refusal to 

answer questions regarding his behavior. 17 Baxter implicitly modifies the 

Court's broad statements that the state may not fire public employees for 

asserting their right to remain silent, by depriving the statements of 

practical significance. 18 

I shall proceed by discussing (1) the Court's five public-employee 

decisions from 1967 to 1977, including certain paradoxes they raise; (2) the 

Court's major decisions regarding silence as a preferred response; (3) the 

extent to which the preferred-response decisions implicitly overrule 

Garrity; (4) the extent to which Baxter deprives the public-employee 

decisions of practical significance; and (5) the way in which the preceding 

analysis resolves paradoxes and circuit conflicts regarding public 

employees.  

I. The Supreme Court's Public-Employment Decisions 

The U.S. Supreme Court decided a sequence of five Fifth 

Amendment public-employment decisions between 1967 and 1977.19 The 

sequence began with a sharply divided 5-4 decision in Garrity v. New 

Jersey.20 Yet within the year the Court overcame its divisions with a 

10. See Peter Westen & Stewart Mandell, To Talk, To Balk, Or to Lie: The Emerging Fifth 

Amendment Doctrine of the "Preferred Response", 19 AM. CRIM. L. REV. 521, 522 n. 7 (1982) (taking 

the phrase "preferred response" from Justice Powell's concurring opinion in New Jersey v. Portash, 440 

U.S. 450, 462 (1979), referring to the "preferred method" of asserting Fifth Amendment claims).  

11. See infra Part II.A. for a discussion of the existence of a state preference for silence.  

12. See infra Part II.A.2.  

13. See infra Part II.A.1.  

14. See infra Parts L.A and III.B.1.  
15. See infra Part III.  

16. 425 U.S. 308 (1976).  

17. Id. at 318.  

18. See infra Part IV.  

19. See supra note 2.  

20. 385 U.S. 493 (1967).
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unanimous judgment in Gardner v. Broderick,21 followed within the decade 
by two unanimous judgments22 and one near-unanimous judgment. 23 

The five cases differ sufficiently to have elicited separate review in 
the U.S. Supreme Court. And Garrity, in particular, differs from the others.  
Nevertheless, the cases have certain significant features in common. The 
state in each case sought to elicit information from state employees 
regarding the performance of their duties by asking them to waive the 
privilege against self-incrimination and answer certain potentially 
incriminating questions. The state in each case told the public employees 
that if they refused to answer the questions, they would be terminated. And 
the state further told them, either explicitly or implicitly, 24 that if their 
answers were incriminating, they could be criminally prosecuted on the 
basis of their answers. 25 The U.S. Supreme Court sided with the public 
employees in all five cases, holding that the states violated the Fifth and 
Fourteenth Amendments [hereinafter "Fifth Amendment"] by forcing the 
employees to choose between the privilege and their public positions.  

A. Garrity v. New Jersey 

Garrity differed from the other public-employee cases in several 
respects. It was the first of the five cases to reach the Supreme Court. It 
was the only case in which public employees responded to the state's 
ultimatum not by remaining silent but by making self-incriminating 
statements. 26 And it was the only case in which the Justices divided 5-4.27 
The three Garrity dissenters who were still on the Court when it heard 
Broderick the next year acquiesced in the unanimous judgment in 
Broderick.28 Unfortunately, in failing to distinguish Garrity for involving 
self-incriminating statements rather than silence, they helped perpetuate a 
decision that cannot be reconciled with the Court's later decisions. 29 

21. 392 U.S. 273 (1968).  
22. See Lefkowitz v. Turley, 414 U.S. 70 (1973); Uniformed Sanitation Men Ass'n v. Comm'r of 

Sanitation, 392 U.S. 280 (1968).  
23. Lefkowitz v. Cunningham, 431 U.S. 801 (1977). Cunningham was a 7-1 decision, with 

Justice Rehnquist not participating and Justice Stevens dissenting. 431 U.S. at 809, 810.  
24. Compare Garrity, 385 U.S. at 504 (1967) (noting that police officers were told that 

incriminating answers could be used against them), with Broderick, 392 U.S. at 274-75 (1968) (noting 
that the police officer, though told that he had a right to remain silent, was asked under penalty of 
discharge to waive any immunity he possessed against self-incriminating answers being used against 
him).  

25. Garrity, 385 U.S. at 494; Broderick, 392 U.S. at 274; Uniformed Sanitation Men, 392 U.S. at 
281; Turley, 414 U.S. at 76; Cunningham, 431 U.S. at 803-04.  

26. Garrity, 385 U.S. at 495.  
27. See supra note 2.  
28. Between Garrity in 1967 and Broderick in 1968, Justice Clark, a Garrity dissenter, retired 

from the Court and was replaced by Justice Marshall, thus leaving Justices Harlan, Stewart and White as 
the sole Garrity dissenters participating in Broderick. MIMI CLARK GRONLUND, SUPREME COURT 
JUSTICE TOM C. CLARK: A LIFE OF SERVICE 228 (2010).  

29. See infra Part I.C.
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The witnesses in Garrity were five New Jersey police officers who 

were suspected of breaches of duty that also constituted criminal 

violations. 3 0 The officers were summoned by superiors to answer questions 

under oath 31 regarding their duties.3 2 All but one officer had consulted 

counsel, and three officers were accompanied by counsel during 

questioning. 33 They were told that although they had a right to remain 

silent, they could be fired for refusing to answer questions pertaining to 

their jobs. 34 They were told that if they spoke, they waived the privilege 

regarding questions pertaining to the investigation. 35 And they were told 

that their answers could be used against them in any subsequent criminal 

prosecution. 36 Faced with threatened discharge for remaining silent, they 

answered the questions, only to be prosecuted and convicted on the basis of 

their self-incriminating answers. 37 They petitioned the U.S. Supreme Court 
to reverse their convictions, arguing that by eliciting evidence under the 

threat of discharge, New Jersey had "compelled" them to become witnesses 

against themselves in violation of their Fifth Amendment privilege against 

self-incrimination. 38 

The Court sided with the police officers, ruling 5-439 that New 

Jersey violated the Fifth Amendment by forcing the officers to choose 

between their right to silence and their jobs: "The choice given petitioners 

was either to forfeit their jobs or to incriminate themselves. The option to 

lose their means of livelihood or to pay the penalty of self-incrimination is 

the antithesis of free choice to speak out or to remain silent."4 0 

Significantly, New Jersey made another argument that was 

independent of its claim on the merits. New Jersey argued that, even if the 

police officers were correct in claiming they had a right to remain silent, 

they "waived" it by proceeding to make incriminating statements rather 

30. Garrity, 385 U.S. at 502 (Harlan, J., dissenting).  

31. See id. at 504.  

32. Id. at 502-03.  

33. Id. at 503-04.  
34. Id. at 494 (majority opinion).  

35. Id.  

36. Id.  

37. Id. at 495.  

38. Id.  

39. Justice Douglas wrote the opinion of the Court in Garrity, which Justices Warren, Black, 

Brennan and Fortas joined. Id. at 494. Justice Harlan wrote a dissenting opinion, which Justices Clark 

and Stewart joined, id. at 500 (Harlan, J., dissenting), while Justice White wrote a separate dissenting 

opinion. 385 U.S. at 530 (White, J., dissenting from both Garrity and Spevack v. Klein, 385 U.S. 511 
(1967)).  

40. Id. at 497 (majority opinion). The lower federal courts have held that in order for public 

employees to demonstrate that their statements were "compelled," under Garrity, they must show (1) 

that they subjectively believed that they would be fired if they did not answer questions they feared were 

self-incriminating, and (2) that their beliefs were objectively reasonable. See United States v. Friedrick, 

842 F.2d 382, 395 (D.C. Cir. 1988); accord United States v. Vangates, 287 F.3d 1315, 1321-22 (11th 
Cir. 2002).
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than remaining silent.4 1 We shall see in Part III that the issue of waiver is 
crucial to Garrity's relationship to the preferred-response cases. In the 
meantime, it suffices to say that the Garrity majority summarily rejected the 
waiver argument, ruling that the police officers' decision to speak was itself 
the product of "duress." 42 The dissenting Justices took issue with most of 
the majority's arguments, asserting with considerable force that 
employment as a police officer may lawfully be conditioned upon an 
officer's foregoing his Fifth Amendment.rights. 43 Yet they failed to address 
the issue of "waiver," thereby allowing the majority's references to 
"duress" to go uncontested.  

Ultimately, the Garrity ruling sharply limited what New Jersey 
believed it should be allowed to do. New Jersey believed that it should be 
able to condition public employment, and particularly that of police 
officers, on their willingness to provide truthful answers to questions 
regarding their job performance-answers that, if incriminating, could then 
be used to fire them and, if necessary, criminally prosecute them. Garrity 
precludes the state from using such answers for the purposes of both firing 
police officers from their positions and prosecuting them for corruption.4 4 

Admittedly, states remain free to grant public employees immunity and then 
fire them if their immunized answers reveal them to be guilty of 
malfeasance. But by treating statements made under the threat of firing as 
equivalent to testimony given under use immunity, Garrity bars states from 
both firing and prosecuting police officers on the basis of incriminating 
evidence they reveal under the threat of being fired.4 5 

41. Id. at 498-99.  
42. Id. at 498.  
43. Id. at 506-07, 510 (Harlan, J., dissenting). The dissenters' argument had force because the 

Court has since held that other state-granted benefits can, indeed, be lawfully conditioned upon a 
forfeiture of the privilege against self-incrimination. See, e.g., McCune v. Lile, 536 U.S. 24, 41-42 
(2002) (holding that participation in a prison sexual treatment program that the prison regards as 
relevant to rehabilitation and, hence, relevant to parole can be conditioned upon an inmate's forfeiting 
his right to remain silent about the offense forwhich he was convicted); Baltimore City Dep't of Soc.  
Servs. v. Bouknight, 493 U.S. 549, 551 (1990) (holding that custody of a child who has been removed 
from a home for neglect and then reinstated with a parent can be conditioned upon the parent's forfeiting 
her right not to produce the child in the event that production amounts to self-incrimination). For further 
support for the dissenters' position, see Henry Friendly, The Fifth Amendment Tomorrow: The Case For 
Constitutional Change, 37 U. CIN. L. REv. 671, 706-08, 722 (1968) (reviewing Garrity and Broderick, 
and arguing that "[i]t is impossible to derive any unifying principle from them; the Court seems to be 
acting ad hoc"); Kent Greenawalt, Silence As A Moral And Constitutional Right, 23 WM. & MARY L.  
REV. 15, 66-68 (1981) (arguing that the public-employee cases are "wrong in their conception of the 
nature of the privilege [against self-incrimination]").  

44. Garrity, 385 U.S. at 499-500.  
45. Despite the Court's initial equivocation about how to conceptualize the immunity that the 

officers in Garrity possessed, the Court eventually conceptualized it as equivalent to a formal grant of 
use immunity. See Steven Clymer, Are Police Free To Disregard Miranda, 112 YALE L.J. 447, 467-68 
(2002) ("Although the Court first relied on rationales other than the privilege to reach [the conclusion 
that the dismissals in Garrity violated the Constitution], it later came to view the Garrity decision as one 
in which the state had conferred de facto immunity by compelling answers to questions."); see also 
United States v. Slough, 677 F. Supp.2d 112, 132-33 (D.D.C. 2009) (stating that every federal circuit 
that has addressed the issue has equated Garrity immunity with formal use immunity). For the
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B. Gardner v. Broderick et al.  

The Court's four subsequent public-employee cases, starting with 

Gardner v. Broderick,46 also involved public employees who were asked to 
choose between retaining their positions and answering incriminating 
questions. In contrast to the police officers in Garrity who responded to the 
threat of firing by making statements that they later sought to exclude as 
criminal evidence against them,4 7 the public employees in the four 
subsequent cases responded by remaining silent and objecting when fired 
for remaining silent. 48 The difference between Garrity and the four 
subsequent cases was the difference between confessing guilt on the one 
hand and remaining silent on the other. And it was a difference that a 

crucial member of the Garrity majority, Justice Fortas, seemed for a time to 
regard as significant.  

Justice Fortas wrote a separate opinion in Spevack v. Klein,4 9 a non
public-employee case that the Court decided the same day as Garrity.  

Fortas stated in dictum in Spevack that, although he sided with the Garrity 
police officers who responded to the threat of job loss by making 
incriminating statements, he might in future cases oppose police officers 
who responded to a threat of job loss by remaining silent: 

I would distinguish . . . a public employee who is asked [and 
refuses to answer] questions specifically, directly, and narrowly 

relating to the performance of his official duties .... This Court 
has never held, for example, that a policeman may not be 
discharged for refusal in disciplinary proceedings to testify as to 
his conduct as a police officer.  

The plaintiff in Gardner v. Broderick was a patrolman whom the 

significance of conceptualizing Garrity immunity as equivalent to formal immunity, see infra note 241.  

46. Gardner v. Broderick, 392 U.S. 273 (1968); Uniformed Sanitation Men Ass'n v. Comm'r of 
Sanitation, 392 U.S. 280 (1968); Lefkowitz v. Turley, 414 U.S. 70 (1973); Lefkowitz v. Cunningham, 
431 U.S. 801 (1977) [hereinafter Broderick et al.].  

47. See supra notes 30-36 and accompanying text.  

48. The plaintiffs in Uniformed Sanitation Men were fifteen public sanitation workers under 

investigation for not charging proper fees and for keeping for themselves a portion of the fees they did 
charge. 392 U.S. at 281. While twelve of them responded to the investigation by remaining silent and 
being fired, three initially responded by speaking, rather than remaining silent. Id. at 282. However, their 
speaking consisted of denials that were not used against them for criminal or civil purposes. Id. They 

were then subpoenaed to testify before a grand jury and asked to waive their Fifth Amendment rights.  
Id. When they refused, they too were fired. Id. at 83.  

49. 385 U.S. 511 (1967). The employee in Spevack was a private lawyer whom the state 
disbarred for remaining silent in the face of inquiries into ambulance chasing. Id. at 512-13. The Court 
ruled that lawyers could not be disbarred for asserting their right to remain silent. Id. at 517-19. Justice 
Fortas concurred in the judgment in Spevack, but stated, in dictum, that firing police officers who 
remained silent in the face of job-performance inquiries was a different matter. Id. at 519 (Fortas, J., 
concurring).  

50. Id. at 519 (Fortas, J., concurring); see also id. at 520 ("It is quite a different matter if the State 
seeks to use the testimony given under this lash in a subsequent criminal proceeding.").
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State of New York believed mirrored Fortas's description in Spevack. Prior 
to Garrity, Robert Gardner was subpoenaed to testify before a grand jury 
that was investigating him for possible corruption and bribery. 51 New York 
advised Mr. Gardner that, although he had a right to remain silent, he would 
be fired unless he waived Fifth Amendment immunity and answered the 
grand jury's questions.52 Mr. Gardner refused to sign the waiver and was 
fired.5 3 He brought a suit for reinstatement, arguing on the basis of the 
intervening decision in Garrity that by firing him, New York had 
unlawfully penalized him for asserting his right to remain silent.54 The 
New York Court of Appeals upheld the firing by invoking Justice Fortas's 
dictum in Spevack.5 The Court of Appeals did find that New York had 
unlawfully forced Mr. Gardner to choose between remaining silent and 
retaining his job. However, it held that Mr. Gardner should have responded 
differently to the so-called "Hobson's choice."5 6 He should have responded 
in the way the Garrity police officers did: namely, by making incriminating 
statements and then moving to exclude them if they were used as criminal 
evidence against him.57 His error was to respond by remaining silent-or, 
in Fortas's words in Spevack, he erred by "refus[ing] in disciplinary 
proceedings to testify as to his conduct as a police officer." 58 

The U.S. Supreme Court returned a unanimous judgment for Mr.  
Gardner with an opinion for the Court by Justice Fortas himself.59 Fortas 
rebuffed New York's reading of his Spevack dictum, rejecting it on two 

51. Broderick, 392 U.S. at 274 (noting that Gardner was subpoenaed in 1965, two years before the 
1967 decision in Garrity).  

52. Id.  

53. Id. at 274-75.  

54. Id. at 275-76.  
55. Id. at 277 (noting that the Court of Appeals distinguished Spevack on the grounds that 

different considerations apply in the case of a public official than in the case of a private employee, such 
as a lawyer).  

56. Id. A "Hobson's choice"-named for the seventeenth-century liveryman Thomas Hobson, 
who allegedly required every customer to take the horse nearest the door-is defined as, "An apparent 
freedom of choice where there is no real alternative." WEBSTER'S THIRD NEW INTERNATIONAL 

DICTIONARY OF THE ENGLISH LANGUAGE UNABRIDGED 1076 (14th ed. 1966).  

57. See Gardner v. Broderick, 229 N.E.2d 184, 186 (N.Y. 1967) (holding that, while the police 
officers would have had immunity for anything they said, they had no right to remain silent and retain 
their jobs), rev'd, 392 U.S. 273 (1968).  

58. Spevack v. Klein, 385 U.S. 511, 519 (1967) (Fortas, J., concurring).  
59. Broderick, 392 U.S. at 274. Justice Harlan, a Garrity dissenter, wrote an opinion for himself 

and another Garrity dissenter, Justice Stewart, in which he concurred in the judgments in Broderick and 
Uniformed Sanitation Men. 392 U.S. 280, 285 (Harlan, J., concurring in Broderick and Uniformed 
Sanitation Men). In concurring, they accepted the judgment in Garrity from which they dissented at the 
time. Id. They concurred in Broderick in order to make it clear that, in contrast to Fortas, who took the 
view in Spevack that private attorneys differ from public employees, they saw no reason not to apply the 
Court's Broderick position to private attorneys as well. Id. That is, they took the view that, like public 

employees, a private attorney who refuses to answer job-related questions can be disbarred, provided he 
is not asked to waive his Fifth Amendment immunity in the event he answers. See id. ("I find in these 
opinions a procedural formula whereby, for example, public officials may now be discharged and 
lawyers disciplined for refusing to divulge to appropriate authority information pertinent to the faithful 
performance of their offices.")
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independent grounds. First, Fortas said, the Spevack dictum envisaged a 
police officer who refuses on Fifth Amendment grounds to answer 
questions "specifically, directly, and narrowly relating to the performance 
of his official duties."60 Mr. Gardner did not refuse to answer any such 
questions because New York never asked him any. Instead, New York 
presented Mr. Gardner with an explicit waiver of his Fifth Amendment 
rights and demanded that he sign it before asking him any questions. 61 New 
York fired Mr. Gardner "not for failure to answer relevant questions about 
his official duties," Fortas said, "but for refusal to waive a constitutional 
right.... He was dismissed solely for his refusal to waive ... immunity."6 2 

Second, and more importantly, Fortas said New York failed to 
consider the context of his dictum in Spevack. When speaking in Spevack 
of being able to fire police officers who refuse on Fifth Amendment 
grounds to answer incriminating questions, he was speaking against the 
background of what the Court simultaneously established that day in 
Garrity-namely, that police officers possess immunity from being 
criminally punished on the basis of anything they say under threat of 
firing.63 The Spevack dictum thus refers to officers who refuse to answer 
job-related questions while possessing use immunity regarding any 
statements they make.64 The dictum does not refer to officers who are told 
that they must waive the privilege against self-incrimination before 
answering any questions. What the Fifth Amendment prohibits, Fortas said 
in Broderick, is the firing of a police officer for refusing to waive his Fifth 
Amendment rights, including his rights under Garrity, in advance of being 
asked or answering any job-related questions. 65 

At the same time, however, Fortas stated in dictum in Broderick 
that a mechanism exists by which states may fire public employees who 
refuse to answer job-related questions. Specifically, a state may fire public 
employees who refuse to answer job-related questions, provided that the 
state does not ask them to waive the immunity they possess under Garrity 
in the event they elect to answer the questions: 

If appellant, a policeman, had refused to answer questions 
specifically, directly, and narrowly relating to the performance of 
his official duties, without being required to waive his immunity 
with respect to the use of his answers or the fruits thereof in a 

60. Broderick, 392 U.S. at 278 (majority opinion).  
61. Id. at 274.  
62. Id at 278.  

63. See id2.at 278 & n.5 ("[M]y. . . opinion in Spevack v. Klein . . . [is] expressly limited to 
situations" in which a police officer is fired for refusing to answer questions without first having "to 
waive his immunity with respect to the use of his answers or the fruits thereof in a criminal prosecution 
of himself').  

64. Id. at 278 n.5 (expressly limiting Spevack to situations in which an employee is asked narrow 
and specific questions about his official duty without being required to waive a right against self
incrimination).  

65. Id. at 279.
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criminal prosecution of himself, . . . the privilege against self
incrimination would not have been a bar to his dismissal. 66 

Three of the four Garrity dissenters were still on the Court when it 
decided Broderick.67 Significantly, the three Garrity dissenters abandoned 
the claim they made in Garrity that public employment can be conditioned 
upon an employee's foregoing his Fifth Amendment rights.6 8 Instead, 
Justice White joined the majority and Justices Harlan and Stewart 
concurred in the judgment in Broderick, taking comfort in Fortas's dictum 
that governments may fire public employees who refuse to answer job
related questions, provided governments do not demand that employees 
waive the immunity that they possess under Garrity. 69 

Broderick was one of two unanimous public-employee cases the 
Court decided the same day, the other being Uniformed Sanitation Men 
Ass'n v. Comm'r of Sanitation.70  The latter decision confirmed the holding 
in Broderick and extended it from police officers to public sanitation 
workers.7 ' The Court held that New York had unlawfully fired the 
sanitation workers because, much as in Broderick, it fired them for refusing 
to waive their Fifth Amendment rights in advance of answering any 
questions.72 Again, the Court noted in dictum that New York could have 
fired the sanitation workers if it had followed the procedure that Fortas 
described in Broderick: 

[I]f New York had demanded that petitioners answer questions 
specifically, directly, and narrowly relating to the performance of 
their official duties on pain of dismissal from public employment 
without requiring relinquishment of the benefits of the 
constitutional privilege, and if they had refused to do so, this case 
would be entirely different. In such a case, the employee's right 
to immunity as a result of his compelled testimony would not be 
at stake. 73 

Within the decade, five of the nine Justices in Garrity retired, 
resigned or died, and were subsequently replaced. 74 Yet the new Justices 

66. Id. at 278 (emphasis added) (citations omitted).  
67. See supra note 28.  

68. Garrity v. New Jersey, 385 U.S. 493, 506-07, 510 (1967).  
69. See 392 U.S. 280, 285 (1968) (Harlan, J., concurring in Broderick and Uniformed Sanitation 

Men) (observing that there is "a procedural formula" derivable from Broderick and Uniformed 
Sanitation, according to which "public officials may now be discharged and lawyers disciplined" for 
refusing to answer narrowly tailored questions).  

70. 392 U.S. 280 (1968).  
71. Id. at 284-85.  
72. Id. at 284.  
73. Id. (emphasis added).  
74. Justice Black died in 1971; Justice Clark retired in 1967; Chief Justice Warren retired in 1969; 

Justice Fortas retired in 1969; and Justice Harlan retired in 1971. See generally BERNARD SCHWARTZ,
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not only reaffirmed the holdings in Broderick and Uniformed Sanitation 
Men but, with only one dissent,75 extended them to two further classes of 
persons: in Lekowitz v. Turley,76 to public contractors whom New York 
sought to disenfranchise because they refused to waive their Fifth 
Amendment rights in advance of answering questions regarding their job 
performance; 7 7 and in Lekowitz v. Cunningham,78 to a political party 
official whom New York sought to remove from office and bar from public 
office for refusing to waive Fifth Amendment rights in advance of 
answering job-related questions. 79 

C. Two Persistent Paradoxes 

The Court's five public-employee cases from 1967-77 appear to 
establish four constitutional propositions: 

(1) Use Immunity: Statements that public employees make under 
threats of firing are "compelled," and neither they nor their fruits can be 
used as criminal evidence against them (Garriy);80 

(2) Waiver. Any Fifth Amendment "waiver," whether explicit81 or 
implicit, 82 that is exacted from a public employee under threat of firing is 

A HISTORY OF THE SUPREME COURT (1993).  

75. Justice Stevens, a new member of the Court in Cunningham, accepted the holdings from 
Garrity (1967) through Lefkowitz v. Turley, 414 U.S. 70 (1973). However, he objected to extending 
them from ordinary public employees to political party officials, arguing that political-party positions 
could be conditioned upon a person's waiving his Fifth Amendment rights. Lefkowitz v. Cunningham, 
431 U.S. 801, 811-15 (1977) (Stevens, J., dissenting).  

76. 414 U.S. 70 (1973).  
77. See id. at 85 ("[I]f answers are to be required. . . States must offer to the witness whatever 

immunity is required to supplant the privilege and may not insist that the employee or contractor waive 
such immunity."). Justices Brennan, Douglas, and Marshall concurred in the Court's judgment in Turley 
that the public contractors could not be fired for refusing to waive their Fifth Amendment immunity. Id.  
at 85 (Brennan, J., concurring). However, contrary to precedent (see Kastigar v. United States, 406 U.S.  
441, 453 (1972) (holding that the immunity from use and derivative use is "coextensive with the scope 
of the privilege [against self-incrimination]")), they argued that the privilege ought to be held to consist 
of transactional rather than use immunity. Turley, 414 U.S. at 85.  

78. 431 U.S. 801 (1977).  
79. See id. at 806 ("[G]overnment cannot penalize assertion of the constitutional privilege against 

compelled self-incrimination by imposing sanctions to compel testimony which has not been 
immunized.. .. [D]irect economic sanctions and imprisonment are not the only penalties capable of 
forcing the self-incrimination which the Amendment forbids."). Justices Brennan and Marshall 
concurred in the judgment in Cunningham. Id. at 809 (Brennan, J., concurring). But, as they had said in 
Lekowitz v. Turley, they argued that the immunity at issue ought to be held to consist of transactional 
immunity. Id. For a discussion of Justice Stevens's dissent in Cunningham, see supra note 75.  

80. See Garrity v. New Jersey, 385 U.S. 493, 497-98 (1967) ("We think [Mr. Garrity's] 
statements were infected by the coercion inherent in this scheme of questioning and cannot be sustained 
as voluntary under our prior decisions."). For the extent to which Garrity immunity is treated as 
equivalent to formal use immunity, see supra note 45.  

81. See Turley, 414 U.S. at 82-83 ("The waiver sought by the State, under threat of loss of 
contracts, would have been no less compelled than a direct request for the testimony without resort to 
the waiver device. A waiver secured under threat of substantial economic sanction cannot be termed 
voluntary.").  

82. See Garrity, 385 U.S. at 498 ("Where the choice is 'between the rock and the whirlpool,'
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"compelled" and, hence, invalid (Garrity); 

(3) Unlawful Firings. The state may not fire public employees for 

refusing to waive Fifth Amendment immunity in advance of asking them 

specific job-related questions because firing penalizes them for refusing to 
incriminate themselves, as illustrated by Broderick et al.;8 3 and, 

(4) Lawful Firings. The state may fire public employees on the 

basis of their refusal to answer specific job-related questions, provided the 
state does not ask them to waive Fifth Amendment immunity in advance.8 4 

These four propositions are regularly invoked as established 

doctrine. 85 Yet despite being affirmed, and reaffirmed, in unanimous and 
near-unanimous decisions, they present two persistent paradoxes. The first 
is the paradoxical relationship of Garrity (propositions (1) and (2)) on the 

one hand, and Broderick et al. (proposition (3)) on the other.  

1. The paradoxical relationship between Garrity and Broderick 

Propositions (1) and (2) seem to negate the force of proposition (3) 

and vice versa. Considering that public employees like Mr. Gardner 
effectively possess use immunity regarding anything they say under threat 
of firing (proposition (1)), and considering that any "waivers" they sign 

under threat of firing are invalid (proposition (2)), public employees cannot 
possibly incriminate themselves by complying with state demand that they 
sign "waivers" and answer job-related questions. And because they cannot 
incriminate themselves by complying with such demands, they cannot claim 

duress is inherent in deciding to 'waive' one or the other." (quoting Frost v. R.R. Comm'n, 271 U.S.  
583, 593 (1926)).  

83. See Cunningham, 431 U.S. at 805 ("[O]ur cases have established that a State may not impose 
substantial penalties because a witness elects to exercise his Fifth Amendment right not to give 
incriminating testimony against himself.") (citing Broderick and Uniformed Sanitation Men).  

84. See Broderick, 392 U.S. at 278. Proposition 4 is based on dicta that the Court first 
pronounced in a unanimous decision in Broderick: 

If [the] appellant ... had refused to answer questions specifically ... relating to.  
the performance of his official duties, without being required to waive his 
immunity with respect to the use of his answers or the fruits thereof in a criminal 
prosecution of himself . . . . the privilege against self-incrimination would not 
have been a bar to his dismissal.  

The Court reaffirmed this statement in dicta in Uniformed Sanitation Men and Cunningham. In 

Uniformed Sanitation Men Ass'n v. Comm'r of Sanitation, 392 U.S. 280, 284 (1968), the Court stated: 
[I]f New York had demanded that petitioners answer questions specifically, 
directly, and narrowly relating to the performance of their official duties on pain 
of dismissal from public employment without requiring relinquishment of the 
benefits of the constitutional privilege, and if they had refused to do so, this case 
would be entirely different.  

See also, Cunningham, 431 U.S. at 806 ("Public employees may constitutionally be discharged for 
refusing to answer potentially incriminating questions concerning their official duties if they have not 

been required to surrender their constitutional immunity.").  

85. See, e.g., Aguilera v. Baca, 510 F.3d 1161, 1171 (9th Cir. 2007) (noting that the Supreme 
Court has held in a series of cases that employees cannot be forced to choose between their jobs and 
their right against self-incrimination, but the Court also preserved the right of public employers to 
question employees about their position).



AM. J. CRIM. L.

(as proposition (3) claims) that when the state fires them for balking-that 
is, for remaining silent-the state penalizes them for refusing to incriminate 
themselves. The state fires them for refusing to do something that the state 
wishes them to do and that, when done, cannot possibly incriminate them.  

Conversely, considering that public employees have a Fifth 
Amendment right to remain silent without being fired for asserting it 
(proposition (3)), they cannot claim (as propositions (1) and (2) claim) that 
when they sign waivers and speak, they are being compelled to do so. They 
cannot be compelled to act against their wills by threats of firing that are 
legally empty.  

In short, while propositions (1) and (2) may be valid, and 
proposition (3) may be valid, all three propositions cannot be valid 
simultaneously.  

Now it might be thought that the solution to the paradox lies in the 
timing of the public-employee cases. The reason that New Jersey could not 
punish Mr. Garrity on the basis of the statements he made under threat of 
firing, the argument might go, is that New Jersey made the threat before 
Broderick declared such threats to be legally empty. Similarly, the reason 
New York could not lawfully fire Mr. Gardner for refusing to sign a waiver 
and speak is that that New York called upon Mr. Gardner to act before 
Garrity was decided-and, hence, before Mr. Gardner could have known 
that he possessed use immunity in the event he spoke. And the reason New 
York could not fire the public employees in Broderick, Uniformed 
Sanitation Men, and Turley for refusing to sign waivers is that the Court did 
not definitively declare such waivers invalid until it decided Turley-that is, 
not until after the employees in those cases were ordered to sign them.  

The foregoing argument possesses force, as far as it goes. But it 
cannot account for all the Court's public-employee cases. Garrity was on 
the books long before New York fired the public employees in Turley and 
Cunningham for remaining silent in the face of the immunity Garrity 
provided them. Turley declared explicit waivers to be invalid long before 
the political party official in Cunningham was fired for refusing to sign one.  
And the Court has continued to reaffirm the validity of Garrity long after 
Broderick et al. were decided. 86 

2. The paradoxical distinction between lawful and unlawful firings 

The second paradox concerns the relationship between unlawful 
firing under Broderick et al. (proposition (3)) and lawful firings under dicta 
in Broderick, Uniformed Sanitation Men, and Cunningham (proposition 
(4)). The paradox is that proposition (2)-that waivers of the privilege are 
per se invalid-seems to reduce the distinction between lawful and 
unlawful firings to a legal nullity.  

86. See, e.g., McKune v. Lile, 536 U.S. 24, 40 (2002) (reaffirming the holding of Garrity, but 
distinguishing the situation of a prisoner from that of the Garrity policemen).
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Propositions (3) and (4) state that the government may fire 
employees on the basis of their refusal to answer specific job-related 
questions-but if, and-only if, the government does not demand in advance 
and under a threat of firing that the employees waive Fifth Amendment 
immunity regarding their answers. Yet proposition (2) states that any 

"waiver" signed under a threat of firing is invalid. The paradoxical result is 
that the government may fire employees on the basis of their refusal to 
answer specific job-related questions, but if, and only if, the government 
does not first ask employees to do something that, by all accounts, is a legal 
nullity.  

Fortunately, these paradoxes can be resolved. Their solutions can 
be found in two lines of cases: (1) cases regarding when silence is the 
constitutionally preferred response to the Hobson's choice of either 
incriminating oneself or incurring penalties for remaining silent;8 7 and (2) 
cases like Baxter v. Palmigiano8 8 regarding the authority of the state to 
draw adverse inferences from assertions of Fifth Amendment silence.8 9 The 
solution consists in recognizing that the first line of cases is inconsistent 
with Garrity and implicitly overrules it, and that the second line of cases 
deprives the dicta in Broderick et al. of practical significance.  

II. The Supreme Court's Preferred-Response Decisions 

The text of the privilege against self-incrimination is simple: "No 
person ... shall be compelled in any criminal case to be a witness against 
himself." 90 Despite the simplicity of the text, commentators disagree about 
many aspects of the privilege. They disagree about its history; 91 they 
disagree about its purposes92 and, hence, about how it should be 
interpreted; 93 and they disagree about whether it deserves continued 

87. See infra Part II.  

88. 425 U.S. 308 (1976).  

89. See infra PartIV.  

90. U.S. CONST. amend V.  

91. Compare LEONARD W. LEVY, ORIGINS OF THE FIFTH AMENDMENT: THE RIGHT AGAINST 

SELF INCRIMINATION (1968) (tracing the history of the privilege against self-incrimination from the 

Middle Ages until the Framers), with R.H. Helmholz, Introduction to THE PRIVILEGE AGAINST SELF

INCRIMINATION, ITS ORIGINS AND DEVELOPMENT 5 (R.H. Helmholz et al. eds. 1997) ("A product of the 

era of McCarthyism in the United States, Levy's work made a strong argument for the vitality of the 
privilege as a basic civil liberty. That approach does not necessarily make for the most accurate history, 
however."). For a heated response by Leonard Levy to historians who disagree with the views 
expressed in his Pulitzer Prize-winning ORIGINS, see Leonard W. Levy, Origins of the Fifth Amendment 
and Its Critics, 19 CARDOZO L. REV. 821, 860 (1997) ("On reflection, I must conclude that, 
notwithstanding my critics, if I were rewriting the book I would make no significant changes.").  

92. See Akhil Reed Amar & Renee B. Lettow, Fifth Amendment First Principles: The Self
Incrimination Clause, 93 MICH. L. REV. 857, 857-58 (1995)) ("The Self-Incrimination Clause of the 
Fifth Amendment is an unsolved riddle of vast proportions.. . . From the beginning it lacked an easily 
identifiable rationale .... Today, ... the clause continues to confound and confuse.... [C]ourts and 
commentators have been unable to deduce what the privilege is for .... ").  

93. For a range of recent interpretations from the narrowest to the broadest, compare Amar & 

Lettow, supra, note 92, at 899 ("Under our solution, the government would be able to compel all
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constitutional protection. 94 Despite those disagreements, commentators and 
courts generally agree that with respect to criminal suspects and witnesses 
under oath, 95 the privilege has been construed to do at least one thing: to a 
greater or lesser extent, the privilege prohibits the state from placing 
persons in the so-called "cruel trilemma." 96  The "cruel trilemma" is a 
Hobson's choice between (1) responding truthfully and being penalized on 
the basis of one's answers; (2) responding falsely and being penalized for it; 
and (3) remaining silent in the face of incriminating questions and being 
penalized for it.97 

persons to testify truthfully in a wide variety of proceedings before the commencement of, or outside, a 
formal 'criminal case' or trial.") with Richard Nagareda, Compulsion "To Be a Witness" And the 
Resurrection of Boyd, 74 N.Y.U. L. REV. 1575, 1577 (1999) ("For more than a century, the Supreme 
Court has traveled the wrong path in [narrowing the privilege in the context of documentary evidence], 
so much so that the Court has left Americans . . . with less protection against compelled self
incrimination than ... under the common law of the eighteenth century.").  

94. Compare ALAN M. DERSHOWITZ, IS THERE A RIGHT To REMAIN SILENT? COERCIVE 
INTERROGATION AND THE FIFTH AMENDMENT AFTER 9/11 176 (2008) ("The privilege against self
incrimination should be construed to impose restrictions on at least some means of coercion, even if the 
resulting information is never used against a defendant at a criminal trial. Such a construction would ...  
be more consistent with the spirit and history of the right and wrongs it was designed to combat."), with 
Ronald J. Allen, The Future of Self-Incrimination: Fifth Amendment Confessions & Guilty Pleas: 
Theorizing About Self-Incrimination, 30 CARDOZO L. REV. 729, 750 (2008) ("[T]he normative approach 
to the Fifth Amendment reifies the enormous number of variables pertinent to it and treats it as though it 
had a concrete and discernible substance. To the contrary, it is obvious that the 'Fifth Amendment' is a 
covering label for a complex social process."), and Donald Dripps, Self-Incrimination and Self
Preservation: A Skeptical View, 1991 U. ILL. L. REV. 329, 330 (1991) ("The best thing to be said for the 
privilege is that it inhibits official brutality in the pursuit of evidence. But the privilege also permits the 
suppression of much evidence that might be obtained without brutality.").  

95. For the useful observation that the privilege against self-incrimination consists of three distinct 
components, i.e., a privilege of "defendants" not to testify at trial, a privilege of "witnesses" not to be 
placed under oath and compelled under penalty of contempt to answer incriminating questions, and a 
privilege of "suspects" not to be submitted to custodial interrogation, see DERSHOWITZ, supra note 94, 
at 152-63. Because the "defendant's" privilege is not at issue in the public-employee cases, I focus in 
this article on the privileges of witnesses and suspects.  

96. See Murphy v. Waterfront Comm 'n, 378 U.S. 52, 55 (1964) (emphasis added) (citations 
omitted). The Court first conceptualized the problem the privilege addresses in terms of "cruel 
trilemma[s]" in Murphy v. Waterfront Comm 'n: 

The privilege against self-incrimination. . . . reflects many of our fundamental 
values and most noble aspirations: our unwillingness to subject those suspected of 
crime to the cruel trilemma of self-accusation, perjury or contempt; our preference 
for an accusatorial rather than an inquisitorial system of criminal justice; our fear 
that self-incriminating statements will be elicited by inhumane treatments and 
abuses; . . . our respect for the inviolability of the human personality; . . . our 
[distrust] of self-deprecatory statements; and our realization that the privilege, 
while sometimes 'a shelter to the guilty,' is often 'a protection to the innocent.' 

The Court has since reaffirmed the centrality of this schema. See United States v. Balsys, 524 U.S. 666, 
690-93 (1998) (discussing the continued validity of Murphy's outline of the policies underlying the 
privilege against self-incrimination); Andresen v. Maryland, 427 U.S. 463, 475-76 (1976) (finding that 
permitting the use of business records seized during a lawful search would not offend the policies 
outlined in Murphy); cf Brown v. Walker, 161 U.S. 591, 637 (1896) (Field, J., dissenting) ("The 
essential and inherent cruelty of compelling a man to expose his own guilt is obvious to every one, and 
needs no illustration. It is plain to every person who gives the subject a moment's thought").  

97. See, e.g., Dorsey D. Ellis, Vox Populi v. Suprema Lex: A Comment on the Testimonial 
Privilege of the Fifth Amendment, 55 IOwA L. REV. 829, 837-39 (1970) (acknowledging that the "cruel 
trilemma" has been recognized by the Courts, including Judge Friendly, while arguing that it "cannot
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Originally, and in the form that prompted England to adopt the 
privilege, the cruel trilemma was a function of judicial procedure practiced 
by the English ecclesiastical courts and the prerogative courts of High 
Commission and Star Chamber. 9 8 These courts placed suspected religious 

withstand an intensely rational appraisal, for it is, in at essence an emotional argument"); David W.  
Louisell, Criminal Discovery and Self-Incrimination: Roger Traynor Confronts the Dilemma, 53 CAL.  

L. REV. 89, 95 (1965) (arguing that the best justification for the privilege is that it is "essentially and 
inherently cruel to make a man an instrument of his own condemnation"); Bernard D. Meltzer, Required 
Records, The McCarran, Act, and the Privilege Against Self-Incrimination, 18 U. CHI. L. REV. 687, 

692-93 (1951) (arguing that the privilege is a reflection of "a humane human attitude which saves even 
the guilty from a harsh choice among perjury, recalcitrance, or confession"); Lane V. Sunderland, Self
Incrimination and Constitutional Principle: Miranda v. Arizona and Beyond, 15 WAKE FOREST L. REV.  

171, 179-80 (1979) (arguing that it would be foolish to use evidence gained from a defendant in 
violation of the demands of the common human desire for self-preservation, as such evidence would be 
intrinsically untrustworthy); Andrew E. Taslitz, Confessing in the Human Voice: A Defense of the 

Privilege Against Self-Incrimination, 7 CARDOZO PUB. L. POL'Y & ETHICS J. 121, 136 (2008) (arguing 
that the criminal justice system is designed to provide "the ultimate state of expression of social norms 
and social stigma," and that a suspect's right to silence in that context minimizes "the negative social 
effects of compelled speaking"); George C. Thomas & Marshall D. Bilder, Criminal Law: Aristotle's 
Paradox and the Self-Incrimination Puzzle, 82 J. CRIM. L. & CRIMINOLOGY 243, 258 (1991) (arguing 
that the "paradigmatic example" of compelled testimony is forcing a defendant to take the stand in 
court); see also EDWARD R. CLEARY, MCCORMICK ON EVIDENCE 118, at 287 (3d ed. 1984) ("In part, 

[the privilege] seems to be based on the conclusion that compulsory incrimination faces a guilty person 
with a dilemma too cruel to be justifiable."); 8 JOHN HENRY WIGMORE, EVIDENCE IN TRIALS AT 

COMMON LAW 2251, at 316 (John T. McNaughton rev. ed. 1961) (observing that all compulsory 
testimony forces a witness to "chose among the three horns of the triceratops," and reviewing the 
various policy grounds for the privilege that makes self-incriminatory disclosures distinct).  

Even some of the privilege's severest critics agree that the privilege protects against some 
forms of the cruel trilemma inside and outside the courtroom. Thus, while Judge Henry Friendly and 
Kent Greenawalt believe the Court has interpreted the privilege too broadly, they regard protection 
against the cruel trilemma, narrowly defined, as the most plausible purpose of the privilege. See 
Friendly, supra note 43, at 675 n. 25 (arguing that a level of compulsion or involuntariness was always 
an necessary element in asserting the right); Greenawalt, supra note 43, at 39 (arguing that the "right to 
silence" rests on the basic moral principle that it is cruel to force people to harm themselves). David 

Dolinko denies that the cruel trilemma can be distinguished in principle from other Hobson's choices 
which presently trigger no legal protection, but he does not call for change in the protection the Fifth 
Amendment presently provides against it. See David Dolinko, Is There A Rationale For The Privilege 
Against Self-Incrimination?, 33 UCLA L. REV. 1063, 1068, 1091-107 (1986). Alex Stein criticizes the 
cruel trilemma justification for the privilege but misdefines the cruelty as that of being forced to engage 
in any self-incriminating act rather than "epistemic" acts of truth-telling. Compare Alex Stein, The 
Right To Silence Helps The Innocent: A Response To Critics, 30 CARDOZO L. REV. 1115, 1135-36 

(2008) (arguing, based on a game-theoretical analysis of various choices involving the action of "truth
telling," that the cruel trilemma rationale does not function as an organizing principle of the right to 
silence), with Michael S. Pardo, Self-Incrimination and the Epistemology of Testimony, 30 CARDOZO L.  
REV. 1023, 1037-41 (2008) (arguing that the general epistemic category of "conveying information" is a 
more accurate way to approach "testimony" in the context of the Fifth Amendment). Ron Allen 
questions whether the privilege serves any legitimate purpose. See Allen, supra note 94, at 750.  

However, he admits that what explains and predicts the Supreme Court's jurisprudence is the Court's 

desire to protect persons from being compelled to call up truths that are self-incriminating. Ronald J.  
Allen & M. Kristin Mace, The Self-Incrimination Clause Explained and Its Future Predicted, 94 J.  

CRIM. L. & CRIMINOLOGY 243, 244-47 (2004). William Stuntz also criticizes the cruel trilemma 
justification for the privilege, but advocates its functional equivalent by arguing that silence with 
impunity is preferable to what the law would otherwise be obliged to provide-namely, an "excuse" for 
those who respond to the "hard" choice between contempt, perjury and self-incrimination by committing 
perjury. William J. Stuntz, Self-Incrimination and Excuse, 88 COLUM. L. REV. 1227, 1238-40 (1988).  

98. For a history of the privilege in England, see generally John H. Langbein, The Privilege And 
Common Law Criminal Procedure: The Sixteenth to the Eighteenth Centuries, in THE PRIVILEGE
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dissenters under oaths "ex officio," and ordered them to answer questions 
regarding their faith, all in a context in which (1) if they testified truthfully, 
they risked being convicted of heresy; (2) if they testified falsely, they 
risked being convicted of perjury; and (3) if they refused to testify, they 
risked being convicted of contempt.99 Analogous trilemmas arise today 
when witnesses are placed under oath and ordered under penalty of 
contempt to answer incriminating questions. 100 

The Hobson's choice of damning oneself no matter how one 
responds to incriminating questions is not confined to judicial settings.  
Such choices can also arise in nonjudicial contexts, including police 
interrogations. To illustrate, consider the hypothetical "Ahmad's Hobson's 
Choice." 

Ahmad is a citizen of a nation that denies the existence of the 
privilege against self-incrimination, much as England did in the early 
seventeenth century. 10 1  The national police arrest Ahmad, whom they 
suspect committed an offense, and hold him incommunicado. They strip 
him naked and commence beating him for considerable time with rubber 
truncheons, while threatening to continue beating him until he confesses to 
the crime that they believe he committed.  

Regardless of whether Ahmad is guilty or innocent, he faces a 
Hobson's choice not unlike the trilemma that Star-Chamber witnesses 
faced. If Ahmad confesses, he risks being punished on the basis of his 
confession, whether the confession is true or false. If he makes exculpatory 
statements, he risks being beaten for denying what the police want to hear, 
whether the denials are true or false. And if he remains silent, he risks 
being beaten for refusing to admit what the police to hear. In any event, 
whether Ahmad speaks or not, and whether he speaks truthfully or not, the 
state will severely castigate him for his choice.  

The privilege, as I have said, prohibits the state from penalizing 
persons no matter how they respond to incriminating questions. 10 2 And 
sometimes the constitutional remedy for such perceived threats is to allow 
persons to respond with impunity in any way they wish, whether by (1) 
speaking truthfully; (2) speaking falsely; or (3) remaining silent. To 
illustrate, assume now that Ahmad's Hobson's Choice arises within a state 

AGAINST SELF-INCRIMINATION: ITS ORIGINS AND DEVELOPMENTS 82-108 (R.H. Helmholz, et al. eds.  
1997); Eben Moglen, Taking the Fifth: Reconsidering the Origins of the Constitutional Privilege 
Against Self -Incrimination, 92 MICH. L. REV. 1086 (1994) (arguing that the constitutional provision 
against self-incrimination was more a reflection of a contentious prerevolutionary debate than the 
recognition of a fundamental right).  

99. See Langbein, supra note 98, at 101-02 (describing the "ex officio oath" procedure, which 
involved imprisonment or other harsh sanctions for refusal to answer any questions posed by the court).  

100. See, e.g., Maness v. Meyers, 419 U.S. 449, 470 (1975) (holding that a lawyer cannot be held 
in contempt for advising his client to refuse to produce material demanded in a subpoena duces tecum 
on Fifth Amendment grounds). For a fuller discussion of Maness, see infra notes 182-204 and 
accompanying text.  

101. See Langbein, supra note 98, at 81-108.  
102. See supra notes 90-96 and accompanying text.
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that, rather than denying the existence of the privilege, embraces it. In that 
event, Ahmad has rightful claims under the privilege, regardless of how he 
responds to the beating. If he responds by confessing, he can rightly claim 
that his confession is inadmissible to convict him of the crime to which he 
confessed.103 If he responds by lying, he can rightly claim that his false 
statements are equally inadmissible to convict him of lying. 104 And if he 
responds by remaining silent, he can rightly claim that he was unlawfully 
penalized for remaining silent, much as if he had been unlawfully held in 
contempt.105 

At other times, however, the remedy for prohibited threats is not to 
allow persons to respond with impunity in any way they choose. We know 
this because of a series of cases the Supreme Court decided from 1969 to 
1984 regarding the preferred response of silence.10 6 The preferred-response 

103. See Oregon v. Elstad, 470 U.S. 298, 307 (1985) (holding that a failure to notify a suspect of 
his rights creates a presumption of compulsion, and therefore unwarned statements that are otherwise 
voluntary must nevertheless be excluded under Miranda v. Arizona, 384 U.S. 436 (1966)).  

104. See United States v. Chen, 439 F.3d 1037, 1043 (9th Cir. 2006) (finding that, false 
statements elicited from a witness in violation of Miranda cannot be used to convict him of making false 
statements).  

105. See Lefkowitz v. Cunningham, 431 U.S. 801, 806 (1977) (holding that the state may not 
"penalize" a public contractor for refusing to answer incriminating questions by disenfranchising him 
from public employment); Garner v. United States, 424 U.S. 648, 663 (1976) (noting that a valid claim 
of privilege cannot be the basis of a conviction). The recent case of Chavez v. Martinez, 538 U.S. 760 
(2003), involved a suspect who was arguably tortured in order to induce him to confess, and who 
responded by eventually confessing (as opposed to responding, as did the public employees in Broderick 
et. al., by persisting in remaining silent). Id. at 763-64. The plurality took the position that even if a 
suspect is tortured the only Fifth Amendment redress he possesses in the event he confesses is to 
exclude his confession as criminal evidence against him. Id. at 773 (Thomas, J., joined by Rehnquist, 
C.J., and O'Connor and Scalia, JJ.). However, three members of the Court took the view that, even 
apart from the inadmissibility of his confession, coercion that amounts to torture "or its close 
equivalents" constitutes a Fifth Amendment violation for which suspects are entitled to monetary 
compensation. Id. at 789-99 (Kennedy, J., joined by Stevens and Ginsburg, JJ.). Two other Justices 
took the view that the Fifth Amendment does provide a remedy for those who respond to compulsion to 
answer self-incriminating questions by remaining silent, albeit not the remedy of monetary damages. See 
id. at 777-79 (Souter, J., joined by Breyer, J.). It should be noted that while the plurality distinguished 
Broderick et al. on the ground that the employees in those cases were pressured to "waive their 
immunity," id at 768 n.2, the employees in one of the cases the plurality cites for support, Uniformed 
Sanitation Men, were not asked to waive immunity. Uniformed Sanitation Men Ass'n v. Comm'r of 
Sanitation, 392 U.S. 280, 284 (1968). For trenchant criticism of the plurality's position in Chavez, see 
DERSHOWITZ, supra note 94, at 135 ("[Justice] Thomas employed selective textualism, selective use of 
precedent, and questionable use of analogy to interpret the privilege against self-incrimination as not 
protecting a right to recover damages for coervice interrogations by police-indeed, as not even 
prohiting torture.... Had he loked honestly to history and original understanding, he would have had a 
far more difficult time justifying the narrow interpretation he gave the privilege.").  

106. See Minnesota v. Murphy, 465 U.S. 420, 440 (1984) (holding that, because the petitioner 
"revealed incriminating information instead of timely asserting his Fifth Amendment privilege, his 
disclosures were not compelled incriminations"); United States v. Wong, 431 U.S. 174, 178 (1977) 
(holding that the right against self-incrimination does not condone perjury); Garner v. United States, 424 
U.S. 648, 656-57 (1976) (finding that incriminating disclosures made on a tax return instead of asserting 
the privilege against self-incrimination is not compulsory self-incrimination); United States v. Kordel, 
397 U.S. 1, 7-8 (1970) (holding that a defendant cannot assert that he was compelled to give testimony 
after answering interrogatories instead of invoking his Fifth Amendment privilege); United States v.  
Knox, 396 U.S. 77, 82 (1969) (holding that false statements made on a wagering registration form 
required by the State can form the basis for a criminal charge, as the defendant could have validly
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cases stand for the proposition that circumstances exist in which a person's 
sole Fifth Amendment remedy is to respond in the way the state prefers that 
persons with claims of privilege respond, namely, by remaining silent; and 
that if such persons respond otherwise, they forfeit their claims of privilege.  
The key to the preferred-response decisions-and the key to their impact on 
Garrity-lies in identifying the circumstances under which the privilege's 
protections are confined to those who respond to perceived trilemmas by 
remaining silent.  

A. The Existence of a Preference for Silence 

The Court developed the preference for silence in two stages. The 
Court first held that silence and self-incriminating truth-telling are both 
preferable to lying.107 It then held that silence is preferable to self
incriminating truth-telling. 108 Indeed, the preference for silence is so strong 
that one Justice has equated the act of "availing [one]self of the privilege" 
with the sole response of remaining silent.109 

1. Silence and incriminating truth-telling as preferable to lying 

The defendant in Knox v. United States11 0 was a professional 
gambler from Texas who, in 1965, believed that federal and state law 
placed him in a cruel trilemma."' The state of Texas made it a crime for 
persons to engage in gambling, but the federal government made it a crime 
for persons engaged in gambling to fail to file specialized and truthful tax 
returns disclosing their income from illegal gambling." 2 And the Supreme 
Court, until 1968, denied that gamblers had a Fifth Amendment right to 
refrain from filing such returns for fear of incriminating themselves." 3 

invoked his Fifth Amendment privilege to refuse to complete the forms).  
107. Knox, 396 U.S. at 82; Wong, 396 U.S. at 178.  
108. Kordel, 397 U.S. at 7-8; Garner, 424 U.S. at 656-57.  
109. Roberts v. United States, 445 U.S. 552, 562 n.* (1980) (Brennan, J. concurring) (emphasis 

added) (observing that, when the government seeks to incriminate the witness, a failure to invoke the 
privilege is reviewed under the voluntary waiver standard, but when only the witness is aware of the 
incriminating tendency of the questions, it is his responsibility to formally invoke the privilege).  

110. 396 U.S. 77 (1969).  
111. See id. at 81 (noting Knox's argument that if he filed true and complete IRS forms, he would 

incriminate himself under Texas wagering laws).  

112. See id. at 78 (citing 18 U.S.C. 1001 (1964) (proscribing the filing of false tax returns)).  
113. See Marchetti v. United States, 390 U.S. 39, 52 (1968) ("We cannot agree that the 

constitutional privilege is meaningfully waived merely because those 'inherently suspect of criminal 
activities' have been commanded either to cease wagering or to provide information incriminating to 
themselves, and have ultimately elected to do neither."). For previous Supreme Court cases holding the 
privilege against self-incrimination does not give gamblers a right to refuse to file occupational tax 
returns, see United States v. Kahriger, 345 U.S. 22, 32 (1953) ("If the form of return provided called for 
answers that the defendant was privileged from making he could have raised the objection in the return, 
but could not on that account refuse to make any return at all."); Lewis v. United States, 348 U.S. 419, 
422 (1955) ("If petitioner desires to engage in an unlawful business, he does so only on his own volition.  
... There is nothing compulsory about it, and, consequently, there is nothing violative of the Fifth
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James Knox thus believed with good reason that if he refused to file 
a tax return, he risked being punished by the federal government for tax 
evasion; that .if he filed a truthful tax return, he risked being punished by 
Texas for gambling; and that if he filed a false return, he risked being 
punished by the federal government for making false statements to a federal 
agency. 1 4  Believing that he risked being punished whatever he did, he 
chose in 1965 to file a false tax return, whereupon he was indicted for 
making false statements.115 

Mr. Knox moved to dismiss the indictment on the basis of the 
intervening 1968 Supreme Court decisions in which the Court overruled 
precedent and held that the Fifth Amendment does entitle gamblers to 
refuse to file gambling-tax returns that would incriminate them. 116 Mr.  
Knox argued that because he reasonably believed in 1965 that he faced a 
cruel trilemma, and because the Court did not rule until 1968 that gamblers 
have a Fifth Amendment right to refrain from filing tax returns, the federal 
government could not lawfully punish him for responding to his perceived 
trilemma by lying. The Court summarized Mr. Knox's argument as 
follows: 

Knox claims that the Fifth Amendment bars punishing him for 
the filings because they were not voluntary but were compelled. .  

He points out that if he had filed truthful and complete forms .  
, he would have incriminated himself under Texas wagering 

laws, [and that] if he had filed no forms at all, he would have 
subjected himself to criminal prosecution [for failing to file]. In 
choosing the third alternative . . . he merely opted for the least of 
three evils, under a form of duress that allegedly makes his 
choice involuntary for purposes of the Fifth Amendment. 117 

After stating Mr. Knox's argument for him, the Court ruled 
unanimously against him. The Court recognized that Mr. Knox did not 
know in 1965 that the Fifth Amendment entitled him to refuse to file a tax 
return, and that the 1965 tax laws thus injected an "element of pressure into 
Knox's predicament at the time he filed the forms." 118 And the Court 
further stated in dictum that the Fifth Amendment would have immunized 
Mr. Knox against the use, in any criminal proceeding, of any truthful 
statements he made in the event he had filed a return. 119 However, the 

Amendment.").  
114. Knox, 396 U.S. at 81.  
115. Id. at 80-81.  
116. Marchetti, 390 U.S. at 51-52; see also Grosso v. United States, 390 U.S. 62, 70 (1968) 

(concluding that "a taxpayer may not be convicted of conspiracy to evade payment of [a] tax, if the 
constitutional privilege would properly prevent his conviction for willful failure to pay it").  

117. Knox, 396 U.S. at 80-81.  
118. Id. at 82.  
119. Id. at 82-83.
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Court held that Mr. Knox forfeited his Fifth Amendment claim by doing the 
one thing he was not allowed to do, namely, to lie: 

Knox does not claim that his prosecution is based upon any 
incriminatory information contained in the forms he filed, nor 
that he is being prosecuted for a failure to supply incriminatory 
information. He has taken a course other than the one that the 
statute was designed to compel, a course that the Fifth 
Amendment gave him no privilege to take. 12 0 

The Court's rationale in Knox is less persuasive than it might have 
been. The Court ruled that Mr. Knox forfeited the privilege by filing false 
returns. 121 Yet it stated in dictum that Mr. Knox would possess immunity if 
he had filed truthful returns.122 The difference, the Court said, lies in the 
extent to which the two courses of conduct conform to what the federal 
filing statutes required. The reason Mr. Knox would have possessed the 
privilege if he had filed truthful returns, the Court said, is that he would 
have done exactly what the filing statute was "designed to compel," 
whereas when he filed false returns, he took "a course other than the one 
that the statute was designed to compel." 123 

The flaw in the Court's reasoning is that it fails to explain the 
Court's simultaneous ruling that Mr. Knox would have been protected if he 
had responded by remaining silent altogether, that is, if he had filed no 
returns at all. 124 Filing no returns is just as much a "course other than the 
one that the statute was designed to compel" 125 as filingfalse returns. If the 
former conduct is privileged despite its not being one the statute was 
designed to compel, the latter conduct would seem to be privileged also.  

The Court's reasoning in Knox may have been flawed, but its 
decision is significant. Knox stands for the proposition that although a 
person may have a Fifth Amendment right to respond to a perceived 
trilemma by either remaining silent or telling the truth, he can forfeit such 
protection by lying. 126 

120. Id. at 82; accord United States v. Wong, 431 U.S. 174, 177-79 (1977) (finding that the 
privilege against self-incrimination does not protect a witness who commits perjury).  

121. Knox, 396 U.S. at 82.  

122. Id. at 82-83.  
123. Id. at 82 (emphasis added).  
124. Id. at 82 n.6 (reaffirming in dictum the Court's prior holding in Marchetti v. United States, 

390 U.S. 39, 61 (1968) that the Fifth Amendment protects the decision not to file incriminating tax 
documents).  

125. Id. at 82.  
126. See United States v. Wong, 431 U.S. 174, 178-79 (1977) (citing Knox, 396 U.S. at 82) 

(reaffirming the holding in Knox that a witness cannot justify a deliberate falsehood by claiming that, 
rather than the falsehood being voluntary, it is compelled by the law). Prior to Knox, the Supreme Court 
held in Glickstein v. United States that a person who is granted statutory immunity for telling the truth 
can be punished if, instead, he responds by lying. 222 U.S. 139, 142 (1911) ("[T]he immunity afforded 
by the constitutional guaranty [against self-incrimination] relates to the past, and does not endow the 
person who testifies with a license to commit perjury."). However, Glickstein was an interpretation of a
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The Court later reaffirmed Knox in United States v. Wong,127 a case 
involving a judicial order to testify under oath. Ms. Wong, an immigrant 
from China, had been subpoenaed to testify under oath before a federal 
grand jury and, because of language difficulties, misunderstood the U.S.  
Attorney to be telling her that she would be punished if she refused to 
testify.128 Rather than incriminate herself, she lied and was then prosecuted 
for perjury.129 She argued in her defense that, because she understood the 
government attorney to be saying that she would be punished however she 
responded, she was subjected to compulsion that prevented the government 
from using her statements to convict her of perjury.' 3 The Supreme Court 
disagreed, ruling that she should have responded to the perceived trilemma 
by remaining silent and that by lying, she forfeited her claim of privilege." 

2. Silence as preferable to incriminating truth-telling.  

The Knox Court, it will be recalled, stated in dictum that the Fifth 
Amendment would have protected Mr. Knox if, rather than lying, he had 
either remained silent or made incriminating statements.' 32  Within the 
decade, however, the Court heard two cases involving witnesses who 
responded to perceived trilemmas by making truthful self-incriminating 
statements, including a case involving a professional gambler who faced a 
perceived trilemma much like Mr. Knox's.1 33 And in each case the Court 
ruled that the witness forfeited his Fifth Amendment claim by blurting out 
the truth rather than remaining silent.  

a. United States v. Kordel 

Alfred Feldten, the respondent in United States v. Kordel,134 was an 
officer and owner of a close corporation that was suspected of violating the 
Food, Drug and Cosmetic Act. 's The FDA notified the corporation and its 
officers that the FDA was contemplating criminal action against them, and 
it simultaneously sent the corporation written interrogatories as part of a 

federal statute that provided immunity to persons who testified in bankruptcy proceedings-not an 
interpretation of the Fifth Amendment and not a case involving a person who faced a trilemma. See 
Glickstein, 222 U.S. at 142 ("[T]he sole question is, Does the [bankruptcy] statute, in compelling the 
giving of testimony, confer an immunity wider than that guaranteed by the Constitution?").  

127. 431 U.S. 174 (1977).  
128. Id at 175-76.  
129. Id at 176.  
130. Id 
131. See id at 199 (citations omitted) ("In this case respondent stands in no better position than 

Knox; her position, in fact, is weaker since her refusal to give inculpatory answers, unlike Knox, would 
not have constituted a crime.... [T]he Fifth Amendment privilege does not protect 
perjury....").  

132. See supra note 119 and accompanying text.  
133. United States v. Kordel, 397 U.S. 1 (1970); Garner v. United States, 424 U.S. 648 (1976).  
134. 397 U.S. 1 (1970).  
135. Idat 2.
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civil libel suit to seize the company's suspected products. 13 6  The 

corporation moved to postpone answering the interrogatories until after the 

criminal action concluded. 137  When 'the-motion was denied, however, 

Feldten answered the interrogatories, believing that if he refused to answer 

the interrogatories, the court would seize his corporate property in the libel 

suit. 138 The FDA thereafter used Feldten's answers to obtain a criminal 

conviction against him. 13 9 Feldten appealed his conviction, arguing that his 

answers were the product of compulsion and should not have been used to 

convict him.140 

The Supreme Court assumed, arguendo, that the Fifth Amendment 

prohibited the government from forcing Feldten to choose between 

retaining his corporate property and answering incriminating 

interrogatories.14 And it ruled that Feldten possessed a Fifth Amendment 

right to remain silent in the face of interrogatories he regarded as 

incriminating.142 It nevertheless affirmed Feldten's conviction, ruling that 
when Feldten answered the interrogatories in lieu of remaining silent, he 

forfeited his Fifth Amendment rights. 14 3 

The Kordel Court's explanation for Feldten's having forfeited his 

Fifth Amendment rights is less persuasive than it might be. The Court of 

Appeals had held that Feldten faced a cruel trilemma, viz., a choice between 

answering the interrogatories truthfully and thereby incriminating himself, 

answering them falsely and perjuring himself, or remaining silent and 

forfeiting his corporate property. 144 The Supreme Court denied that Feldten 

faced a trilemma. Feldten faced no trilemma because the privilege against 

self-incrimination afforded him an avenue of escape-the escape of 

remaining silent with impunity: 

The Court of Appeals thought the answers to the interrogatories 

were involuntarily given . . . . [Feldten was left] . . .with three 

choices: [he] could have refused to answer, thereby forfeiting the 

corporation's property that was the subject of the libel; [he] could 

have given false answers to the interrogatories, thereby 

subjecting [himself] to the risk of a prosecution for perjury; or 

[he] could have done just what [he] did-disclose the requested 

information, thereby supplying the Government with evidence 

and leads helpful in securing [his] indictment and conviction. In 

136. Id. at 3-4.  
137. Id. at4.  

138. Id. at5.  
139. Id. at 6.  

140. Id. at 7.  

141. Id. at 8-9.  
142. Id. at 7-8.  

143. See id. at 10 (arguing that Feldten's "failure . . . to assert the constitutional privilege [to 

remain silent] leaves him in no position to complain now that he was compelled to give testimony 

against himself.").  
144. Id. at 7.
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this analysis ... the Court of Appeals erred. For Feldten need not 
have answered the interrogatories. Without question he could 
have invoked his Fifth Amendment privilege against compulsory 
self-incrimination.145 

The Kordel Court begs three questions. The first question is: Did 
the witness face the kind of trilemma from which the privilege protects 
persons? To answer the question, one must ask whether, absent the 
privilege, the witness risked being penalized regardless of how he 
responded to self-incriminating questions. If so, the privilege applies and 
provides the witness with at least one avenue of escape from the trilemma, 
whether the avenue consists of remaining silent with impunity, speaking 
truthfully with impunity, and/or speaking falsely with impunity. The Court 
begged the question by asking whether, given the privilege, Feldten faced a 
trilemma. 146 Asking the latter question disregards the fact that, with respect 
to persons who possess rightful claims of privilege, every perceived 
trilemma is a false trilemma because every such person necessarily 
possesses at least one avenue of escape.  

The second question is: In the event a witness has a rightful claim 
of privilege, is he entitled to respond in any way he wishes, or is he obliged 
to respond in a certain way at the cost of otherwise forfeiting his claim? 
The question matters because, as we have seen by reference to Ahmad's 
Case, persons facing trilemmas are sometimes entitled to respond in any 
way they wish. 147 The Court begged the question by assuming that, because 
Feldten possessed a right to remain silent with impunity, he lacked a right 
to speak the truth with impunity. 148 This assumption begs the question 
because, if possessing one avenue of escape always negated other avenues, 
no one like Ahmad would ever be entitled to respond in any way he 
chooses.  

The third and final question is: In the event a witness is obliged to 
respond in a certain way, which way is it? The Court held that Feldten was 
obliged to respond by remaining silent, but it did not explain why. 149 

The Court's reasoning in Kordel may be wanting, but its decision is 
significant. Kordel is "perhaps the first case squarely to hold" that a person 
with a claim of privilege can be required at his peril to respond by 
remaining silent. 150 As the Court later put it, Kordel is a "square holding" 

145. Id.  
146. See id. at 7 ("Feldten need not have answered the interrogatories. Without question he could 

have invoked his Fifth Amendment privilege against compulsory self-incrimination.").  
147. See supra notes 101-105 and accompanying text.  
148. See Kordel, 397 U.S. at 9-10 (denying Feldten's claim of privilege because he never 

attempted to assert it when answering the interrogatories).  
149. See id. at 10 (stating simply that Feldten's "failure at any time to assert the constitutional 

privilege leaves him in no position to complain now that he was compelled to give testimony against 
himself').  

150. Minnesota v. Murphy, 465 U.S. 420, 428 (1984). For predecessor cases, see Rogers v.  
United States, 340 U.S. 367, 370-71 (1951) ("The privilege [against self-incrimination] is deemed

2010] 121



AM. J. CRIM. L.

that "an individual under compulsion to make disclosures as a witness who 

reveal[s] information instead of claiming the privilege los[es] the benefit of 

the privilege." 151 

b. Garner v. United States 

Roy Garner, the defendant in Garner v. United States,152 was an 

interstate gambler who in 1965-67 perceived himself in a trilemma much 

like Mr. Knox's.153 Along with other Americans, Mr. Garner was required 

by federal law to file truthful income tax returns stating the sources of his 

income.154 Yet, federal gambling statutes made it an offense to engage in 

interstate gambling.155 To make matters worse, the Supreme Court, until 

1968, denied that the privilege protected gamblers from having to file 

specialized wagering-tax forms. 156 Mr. Garner thus perceived himself to be 

in a trilemma. He feared that if he filed no income tax return, the federal 

government would punish him for failing to file;157 that if he filed a false 

return, the federal government would punish him for lying;15 8 and that if he 

filed a truthful return, the federal government would use the information to 

punish him for interstate gambling.159 Being obliged to respond in one way 

or another, he responded by filing a truthful return, which the federal 

government thereupon used to convict him of interstate gambling.160 

Mr. Garner argued that, because federal statutes required him to file 

truthful returns, he should not be punished for doing so.161 The Supreme 

Court disagreed. Relying on Kordel, the Court held that, although Garner 

would have been protected if he had responded by claiming a right to 

remain silent, he forfeited the privilege when he responded by telling the 

truth: "Only the witness knows whether the apparently innocent disclosure 

sought may incriminate him, and the burden appropriately lies with him to 

make a timely assertion of the privilege. If, instead, he discloses the 

waived unless invoked"); United States v. Monia, 317 U.S. 424, 427 (1943) (dictum) ("If.. . [a witness] 

desires the protection of the privilege, he must claim it or he will not be considered to have been 

'compelled' within the meaning of the Amendment.").  

151. Garner v. United States, 424 U.S. 648, 653 (1976).  

152. 424 U.S. 648 (1976).  

153. See supra notes 110-125 for a discussion of Knox.  

154. See Garner, 424 U.S. at 661 (citing 26 U.S.C. 7203 (proscribing the willful filling of a 
false return)).  

155. See id at 649 (noting that Garner was "indicted for a conspiracy involving the use of 

interstate transportation and communication facilities to 'fix' sporting contests, to transmit bets and 

information assisting in the placing of bets, and to distribute the resultant illegal proceeds" in violation 
of 18 U.S.C. 224, 371, 1084, 1952).  

156. See supra note 113 and accompanying text.  

157. Garner, 424 U.S. at 651.  

158. Id. at 661.  

159. See id. at 649-50 (stating that the government did in fact rely on Garner's truthful tax return 

to prosecute him).  
160. Id.  
161. Id. at 650.
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information sought, any incriminations properly are viewed as not 
compelled." 162 

B. A Rationale for the Preference for Silence 

The Supreme Court in Knox and Kordel failed to make a persuasive 
case for a preference for silence. Nevertheless, a rationale for the 
preference exists, and it can be found in the differential ways in which 
responses of silence, truth, and falsity affect individuals and the state, 
respectively.  

The purpose of the privilege, as we have seen, is to enable 
individuals whom the state otherwise places in cruel trilemmas to escape 
with impunity. 163 For purposes of the privilege, individuals are indifferent 
regarding how they are allowed to escape, provided they are allowed to 
escape with impunity. That is, it is a matter of constitutional indifference to 
them whether they are allowed to speak truthfully with impunity, speak 
falsely with impunity, or remain silent with impunity, provided that they 
are, indeed, allowed to do so with impunity.  

This is not to deny that persons often possess personal preferences 
regarding nonconstitutional aspects of choosing, e.g., religious aspects of 
lying versus truth-telling and/or the civil consequences to themselves of 
speaking truthfully rather than remaining silent. It means, rather, that for 
purposes of the privilege against self-incrimination-that is, for purposes of 
protecting persons from being punished or penalized for responding to 
compulsion to incriminate themselves-persons are equally protected, 
whether they are allowed to respond with impunity by speaking truthfully, 
speaking falsely, or remaining silent.  

In contrast, the state has emphatic preferences regarding how 
persons are allowed to respond to incriminating questions because some 
such responses prejudice the state more than others.  

The state has a strong preference against allowing persons to lie 
with impunity, for lying prejudices the state in ways that neither silence nor 
truth-telling does. 164 Silence with impunity may disable the state from 
acquiring information from a witness, but it has the virtue of leaving the 
state no worse off than if the witness had never existed. Truth-telling with 
impunity may disable the state from using a witness's statements against 
him criminally, but it enlightens the state and enables the state to use the 
information for all other purposes. In contrast, lying with impunity leaves 
the state worse off than it was before. Lying with impunity not only 
disables the state from using the lies as criminal evidence against the 
person, but it affirmatively misleads and confuses the state regarding the 

162. Id. at 655.  
163. See supra notes 90-96 and accompanying text.  
164. See Westen & Mandell, supra note 10, at 528-29 (discussing the various legitimate interests 

a state may have for preferring that a witness respond by remaining silent than by lying).
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truth. Not surprisingly, the Court finds no place for lying: 

In [the] constitutional process of securing a witness'[s] 

testimony, perjury simply has no place whatever. Perjured 

testimony is an obvious and flagrant affront to the basic concepts 

of judicial proceedings . . . . Congress has made the giving of 

false answers a criminal act punishable by severe penalties; [for] 

in no other way can criminal conduct be flushed into the open 
where the law can deal with it.165 

Now it might be thought that, between a witness's silence with 

impunity and a witness's truth-telling with impunity, the state would prefer 

the latter. After all, while a witness's silence admittedly leaves the state no 
worse off than it was before, it certainly leaves the state no better off than 

before. In contrast, truth-telling with impunity not only leaves the state in 
principle in the same criminal position vis-a-vis a witness as it was before 
the witness spoke, it also provides the state with an affirmative benefit, 

namely, evidence that the state can use against the witness for civil 
purposes.  

Nevertheless, there are three reasons why the state prefers silence 

with impunity to truth-telling with impunity. First, while truth-telling with 
impunity may in principle leave the state in the same position vis-a-vis a 

witness, it does not do so in practice. In principle, truth-telling with 
impunity leaves the state in the same position vis-a-vis the witness because 

it bars the state from using something that, without the impunity, the state 

would not possess at all, namely, criminal evidence from the witness's 
mouth. 166 In practice, however, truth-telling with impunity prejudices the 

state with respect to its ability to marshal independent criminal evidence 

against the witness. For it leaves the state with the "heavy burden" of 

having to prove something that is difficult to demonstrate even when it is 

true 67-namely, that the state's criminal evidence against the witness is 
truly "independent" evidence rather that the "fruit" of the witness's 
immunized statement. 168 

165. United States v. Mandujano, 425 U.S. 564, 576 (1976).  

166. See Kastigar v. United States, 406 U.S. 441, 457, 462 (1972) (concluding that use and 

derivative use immunity leaves both the witness and the state in "substantially the same position" as they 
would have been had the witness claimed the Fifth Amendment privilege).  

167. See id. at 461-62 (arguing that a defendant against whom incriminating evidence has been 

obtained through a grant of immunity may be in a stronger position at trial than a defendant who remains 
silent, as the former "need only show that he testified under a grant of immunity in order to shift to the 

government the heavy burden of proving that all of the evidence it proposes to use was derived from 
legitimate independent sources").  

168. See Braswell v. United States, 487 U.S. 99, 117 (1988) ("Even in cases where the 

Government does not employ the immunized testimony for any purpose-direct or derivative-against 
the witness, the Government's inability to meet the 'heavy burden' it bears may result in the preclusion 

of crucial evidence that was obtained legitimately."); see also Steven D. Clymer, Compelled Statements 
From Police Officers and Garrity Immunity, 76 N.Y.U. L. REv. 1309, 1312 (2001) ("'Garrity immunity' 
... can create difficult or even insurmountable impediments to criminal prosecution.").
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Second, silence with impunity gives the state an option regarding 
whether and when to compel a witness to testify with impunity. Allowing a 
witness to respond to Fifth Amendment pressure by testifying with 
impunity discloses information that, once revealed, obliges the state to 
prove that its evidence against him comes from independent sources. 169 In 
contrast, when witnesses are obliged to respond by remaining silent, the 
state has two options: the state can either allow the witness to continue to 
remain silent; or, at a time and place of its choosing, it can compel the 
witness to testify with impunity by formally granting him use immunity. 10 

Finally, a witness is required to invoke a right to remain silent in 
order to mark the point in his appearance at which he regards any 
subsequent testimony as coerced. As the plurality put it in Chavez v.  
Martinez,'7 ' invoking a right to remain silent serves to "memorialize the 
fact" that any subsequent testimony is "compelled,"1 72 thereby enabling a 
court in a subsequent criminal proceeding to distinguish between statements 
that were compelled and statements that were voluntary.173 

C. The Source of the Preference for Silence 

In order to appreciate the nature and force of Kordel's preference 
for silence, it is important to understand its source in law.  

Now it might be thought that the preference originates in the Fifth 
Amendment as something that the framers of the privilege imposed, 
regardless of what state and federal governments might prefer. However, 
that is not the case. The Fifth Amendment's relationship to the preference 
is derivative of a nonconstitutional preference on the part of state and 
federal governments. 7 4 That is to say, the Fifth Amendment supports state 
and federal preferences because doing so furthers governmental interests 
without undermining the interests of witnesses. Governments, as we have 
seen,1 75 typically have good reasons for preferring that witnesses who claim 

169. Braswell, 487 U.S. at 117.  
170. See Garner v. United States, 424 U.S. 648, 665 n.21 (1976) (arguing that if someone wants to 

invoke the privilege against self-incrimination, he must claim it at the time of disclosures, as "[a]ny 
other rule would deprive the Government of its choice between compelling the evidence from the 
claimant in exchange for immunity and avoiding the burdens of immunization by obtaining the evidence 
elsewhere") (citations omitted).  

171. 538 U.S. 760 (2003)..  
172. Id. at 771.  
173. I am indebted to Jerry Israel for bringing this third reason to my attention. See 1 WAYNE R.  

LAFAVE, JEROLD H. ISRAEL, NANCY J. KING & ORIN S. KERR, CRIMINAL PROCEDURE 2.10(b), 112 
(5th ed. 2009) (observing that the Supreme Court has long held that the privilege must be invoked at the 
time of compulsion to "memorialize" the fact that the testimony has been compelled (citing Chavez, 538 
U.S. at 771)).  

174. For a discussion of the nonconstitutional origin of the preferred response, see Westen & 
Mandell, supra note 10, at 534 ("The Constitution remains indifferent, therefore, to the configuration of 
possible responses among which a defendant or witness must choose, as long as a single response 
suffices to prevent the evils of compulsory self-incrimination.").  

175. See supra notes 163-173 and accompanying text.

2010] 125



AM. J. CRIM. L.

the privilege do so by remaining silent. Supporting their preference for 

silence thus aids governments. And it does so without prejudicing 
witnesses, because witnesses are constitutionally indifferent regarding how 
they are allowed to respond to compulsion to incriminate themselves, 
provided they possess at least one way of responding with impunity. 17 6 

That the source of the preference is nonconstitutional is significant 

for two reasons. First, as we shall see in Part D below, it bears upon the 

strength that preferences possess. Second, it means that the preference for 
silence can be replaced by other preferences if state and federal 

governments so desire." 7 To illustrate the extent to which governments 
control preferences, consider the following hypothetical statute: 

Section 1.000: The Manner for Asserting the Privilege 

Parties to civil proceedings and witnesses in civil or criminal 

proceedings who are represented by counsel, when they are 

ordered by a presiding judge to testify over claims of the 
privilege against self-incrimination, shall pursue Fifth 

Amendment claims not by remaining silent but by testifying as 

ordered, with the consequence, in the event their claims are valid, 

that the state may not thereafter use their testimony as criminal 

evidence against them. Failure to respond by testifying 

constitutes a forfeiture of the claim of privilege.  

Suppose now that a civil witness, William, who is represented by 
counsel, is asked a question within a jurisdiction in which Section 1.000 is 
in effect. William is reluctant to answer because he fears that doing so will 
incriminate him. The presiding judge rejects William's claim of privilege 
on the fallacious ground that the privilege does not apply in civil 
proceedings and orders William to testify. William, wishing to preserve his 

claim of privilege, refuses to testify and is held in contempt. William 
appeals the finding of contempt, arguing that he has a legitimate claim of 
privilege and that he, therefore, cannot be punished for remaining silent.  

How should the appellate court respond to William's appeal? In 
my judgment, the appellate court ought to say something like this: 

William is correct- and, hence, the trial judge was incorrect
with respect to whether William possessed a valid claim of 

privilege at the time he was ordered to testify. William possessed 

a valid claim because, regardless of the proceeding being civil in 

nature, the trial judge placed William in a position in which, 
absent the privilege, he risked being penalized, whether he spoke 

176. See supra notes 163-164 and accompanying text.  

177. See, e.g., United States v. Monia, 317 U.S. 424, 430 (1943) (interpreting a provision of the 
Sherman Antitrust Act to confer transactional immunity on all subpoenaed grand jury witnesses who 
testify, even if the witness does not assert the privilege); see also Clymer, supra note 45, at 464 n. 62 
("[L]egislatures can make immunity attach automatically when a witness testifies.").

126 [Vol. 37:2



Self-Incriminating Questions

or not and whether he spoke truthfully or not. However, William 
is incorrect in thinking that he still possesses a valid claim of 
privilege. He forfeited ,his claim by not responding in the way in 
which the state wishes persons to assert claims of privilege and 
which, when followed, guarantees them full escape from their 
trilemma-namely, by testifying and then moving to exclude 
their testimony as criminal evidence in the event the state seeks 
to use it against them. Just as a state may use the contempt 
power to punish a witness for refusing to answer otherwise 
incriminating questions after it grants him use immunity, so, too, 
a state may use the contempt power to punish a witness who 
possesses a valid claim of privilege for refusing to answer 
otherwise incriminating questions after it has provided by statute 
that his answers may not used against him.  

To be sure, unlike William, witnesses who believe they have valid 
claims of privilege may be mistaken. With respect to such witnesses, a 
state preference for testimony like that in Section 1.000 forces them to 
testify without knowing until later whether the state can use their 
incriminating testimony against them. 178 However, forcing them to testify 
in that way is hardly unjust. For, regardless whether such witnesses possess 
valid claims of privilege or lack then, they owe the public their testimony 
and that they can be compelled to produce it.'79 

D. The Strength of the Preference for Silence 

The strength of state and federal preferences for silence, as well as 
their legitimacy, can be measured by the burdens that the Supreme Court is 
willing to place on witnesses in service of the preference. 180 If governments 
were allowed to have their way, they would nearly always require witnesses 
to pursue claims of privilege by remaining silent.' 8 ' As we shall see in Part 
E below, the Fifth Amendment does not invariably allow governments to 
insist on silence. However, it gives them wide berth to impose substantial 
burdens on witnesses who do not respond in the way governments prefer.  

178. A witness who responds to questioning with self-incriminating responses and later discovers 
that his privilege claim is invalid will not in most circumstances be able to argue that the response was 
compelled. See Garner v. United States, 424 U.S. 648, 655 (1976) ("Only the witness knows whether 
the apparently innocent disclosure sought may incriminate him, and the burden appropriately lies with 
him to make a timely assertion of the privilege. If, instead, he discloses the information sought, any 
incriminations properly are viewed as not compelled.").  

179. See Garner, 424 U.S. at 658 n.l 1 (describing the privilege against self-incrimination as "an 
exception to the general principle that the Government has the right to everyone's testimony").  

180. Cf Peter Westen, Self-Incrimination's Covert Federalism, 11 BERKELEY J. CRIM. L. 1, 42 
(2006) (concluding that, despite the Supreme Court's fulsome praise of the privilege, the interests 
underlying the privilege of witnesses and suspects are only as strong as the government's ability to elicit 
testimony under grants of immunity, and where the government lacks that ability, the interests of the 
witnesses must yield).  

181. See generally supra Part II.B for a discussion of the government interests served by the 
preference for silence.
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1. The risk of being punished for contempt as the price for appealing 
overruled claims of privilege 

Maness v. Meyers 182 was decided by the Supreme Court in 1975 
after the Court had decided all but one of the public-employee cases. 18 3 The 
facts of Maness are nearly identical to our previous hypothetical example 
regarding William, except that the state of Texas in Maness possessed no 
statute like Section 1.000 and no preference for truthful testimony. 18 4 Mr.  
Maness was an attorney in Texas who represented a client who had been 
subpoenaed by the City of Temple to produce documents for possible use in 
a civil suit.185 Attorney Maness consulted with his client and advised him 
to refuse to comply with the trial judge's order on the ground that the 
documents might incriminate the client under Texas law. 18 6 The trial judge 
mistakenly believed that the Fifth Amendment privilege does not apply in 
civil proceedings even when witnesses are asked to incriminate 
themselves; 187 hence, the judge ordered Mr. Maness to advise his client to 
comply. 188 When Mr. Maness persisted in advising his client to withhold 
the documents, the judge held the client and Mr. Maness in contempt of 
court.189 

Mr. Maness sought review of his contempt conviction in the U.S.  
Supreme Court. The City Attorney argued (1) that when the trial judge 
overruled the client's Fifth Amendment claim of privilege and ordered the 
client to produce the documents under penalty of contempt, the privilege 
became self-executing, barring the state from using the client's documents 
as criminal evidence against him; (2) that because the client possessed de 
facto immunity from the documents being used against him, he had no right 
to refuse to produce them, and (3) that, therefore, Mr. Maness's advice to 
the client that he refuse to product them was unlawful.190 

The Supreme Court rejected the City Attorney's argument. The 
Court was willing to assume, arguendo, that the trial judge could lawfully 
have held Mr. Maness and.his client in contempt if Texas had possessed a 
statute like Section 1.000-or if Texas had first made it "clear" that the trial 

judge's order clothed the client with immunity.191 Absent that, however, 

182. 419 U.S. 449 (1975).  

183. See supra note 2. By 1975, the Supreme Court had decided all of the public-employee cases 
except Lefkowitz v. Cunningham, 431 U.S. 801 (1977).  

184. For the William example and hypothetical statute, see supra Part II.C.  
185. Maness, 419 U.S. at 450.  

186. Id. at 452.  

187. Id. at 455; see also Kastigar v. United States, 406 U.S. 441, 444-45 ("[The privilege] can be 
asserted in any proceeding, civil or criminal, administrative or judicial, investigatory or adjudicatory; 
and it protects against any disclosures which the witness reasonably believes could be used in a criminal 
prosecution or could lead to other evidence that might be so used.").  

188. Maness, 419 U.S. at 453.  
189. Id. at 454.  
190. See id. at 462.  
191. Id. at 462 nn. 9-10 (observing that the City could cite no Texas statute guaranteeing that the
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the Court said that Mr. Maness's client not only had a right to remain silent, 
he had good reason to think that he was obliged to remain silent; for he had 
good reason to think that if he had produced the documents (rather than 
refusing to produce them), he would have forfeited his Fifth Amendment 
claim: 

[The Fifth Amendment privilege] is not a self-executing 
mechanism; it can be affirmatively waived, or lost by not 
asserting it in a timely fashion ....  

On this record, with no state statute or rule guaranteeing a 
privilege or assuring that at a later criminal prosecution the 
compelled [documents] would be inadmissible, it appears that 
there was no avenue other than assertion of the privilege, with the 
risk of contempt, that would have provided assurance of appellate 
review in advance of surrendering the [documents]. 192 

Maness is significant for three reasons. First, it reaffirms the 
existence of government preferences for silence, even in the context of 
judicially-ordered interrogation. The Court ruled that, unless it is "clear" 
that witnesses are allowed to respond with impunity by telling the truth, 
witnesses are advised to remain silent. 193 Silence assures witnesses that 
they retain their claims of privilege, while telling the truth brings a risk that 
they will forfeit their claims.194 

Second, Maness is significant for what the Court did not do. The 
Court did not accept the suggestion made in Justice White's concurring 
opinion; namely, that when a judge or judicial officer orders a witness like 
Mr. Maness's client to testify over a claim of privilege, the privilege 
becomes self-executing and the witness can tell the truth with impunity.195 

Instead, albeit for suspect reasons, 196 the Court rejected self-execution as a 

documents would be suppressed, and that Maness's client had not been granted immunity).  
192. Id. at 466, 470.  
193. See id. at 470 (noting that, under the circumstances, asserting the privilege may have been 

the only way to preserve the point and that Maness's advice was therefore appropriate).  
194. See id. at 461-62 (arguing that the City's contention that the witness could invoke the 

privilege after producing the evidence if it was used in a criminal case does not provide adequate 
protection because, even leaving aside potential waiver issues, it still compels the witness to "surrender 
the very protection which the privilege is designed to guarantee").  

195. Id. at 474-75 (White, J., concurring).  
196. The Court's reasons for rejecting use immunity as an escape are suspect on two grounds.  

First, the Court argues that without ex ante "assurance" that a witness has immunity for what he says, a 
witness is justifiably reluctant to incriminate himself because once the "cat" of testimony is "out of the 
bag," he has "no assurance whatever of putting it back." Id. at 463. This metaphor of "letting the cat 
out of the bag" is apposite to testimonial privileges based upon privacy. But it is inapposite to valid 
claims regarding the privilege against self-incrimination, because compelled testimony can always be 
put back in the bag by excluding it as evidence at trial. To be sure, the metaphorical cat cannot be put 
back in the bag with respect to invalid claims of privilege, that is, testimony that is later determined not 
to be protected by the privilege. But witnesses have no justifiable claim to be able to put such testimony 
back in the bag.
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judicial witness's avenue of escape from his perceived trilemma. 19 7 Instead 

of ruling that the Maness witness could have testified with impunity, the 

Court noted in passing that it was "possible" that by testifying he would 
have forfeited the privilege.'98 

Third, and most importantly, Maness obliges witnesses, at some 

cost to themselves, to respond to perceived trilemmas by remaining silent, 

and, in doing so, it manifests something significant about the strength of 

governmental preferences for silence. The cost that Maness imposes on 
witnesses is a function of the particular stage at which Maness declares it 

advisable for them to continue to remain silent-namely, after a witness 

asserts the privilege by remaining silent and after a judge rejects the claim 

and orders the witness to testify under penalty of contempt. 19 9 By declaring 

Second, the Court treats the issue of immunity-immunity being an avenue of escape from a 
trilemma-as distinct from the issue of whether the witness would have waived his privilege by 

speaking. The Court treats them as distinct in that it rejects the former, id. at 462-63, while claiming to 
reserve judgment on the latter. See id. at 462 ("Laying to one side possible waiver problems....").  
However, it is a fallacy to regard these issues as distinct. To possess immunity means not waiving the 

privilege by testifying, while whether one waives the privilege by testifying involves whether one 
possesses immunity for what one says.  

197. See 419 U.S. at 466 ("[The privilege] is not a self-executing mechanism; it can be 

affirmatively waived, or lost by not asserting it in a timely fashion). When discussing the self-executing 
nature of the privilege in previous cases, the Court has equated judicial interrogation with custodial 

interrogation. See Wan v. United States, 266 U.S. 1, 14-15 (1924) (Brandeis, J.) ("[A] confession 

obtained by compulsion must be excluded whatever may have been the character of the compulsion, and 
whether the compulsion was applied in a judicial proceeding or otherwise." (citing Bram v. United 
States, 168 U.S. 532 (1897))), quoted in Miranda v. Arizona, 384 U.S. 436, 462 (1966); see also Bram 

168 U.S. at 559 (reviewing English and American authority regarding when a confession must be 

excluded as compelled, and observing that in some states "the fact that the accused is examined on oath 
by a magistrate or coroner, or by a grand jury, with or without an oath, will per se exclude confessions, 

because of the influence presumed to arise from the authority of the examining officer or body"). The 

Court's statements in the three cases were dicta, however, because Bram, Wan and Miranda all involved 
custodial interrogation, not judicial interrogation. Bram, 168 U.S. at 537; Wan, 266 U.S. at 3; Miranda, 
384 U.S. at 439.  

198. Maness, 419 U.S. at 462. When the Court directly addressed this issue in the context of 

judicial interrogation, it denied that the privilege is self-executing. See United States v. Wong, 431 U.S.  

174, 177-79 (1977) (finding that the false statements a judicial witness makes under oath after having 
been placed in a perceived trilemma may be used to convict her of perjury).  

It might be thought that Murphy v. Waterfront Comm 'n of New York Harbor is contrary 

authority because the Waterfront Comm 'n Court held that a witness would have possessed immunity by 

operation of law if he had responded to a commission's order to testify by answering rather than 

remaining silent. 378 U.S. 52, 79 (1964) (holding that in order to implement the privilege, state and 

federal governments are prohibited from making any use of a statement that a sister jurisdiction 

compels). However, Waterfront Comm 'n is not contrary authority. The reason the witnesses in 

Waterfront Comm 'n would have possessed immunity if they had testified is not because the judge's 
order was so coercive that it rendered the privilege self-executing, but because federal common law 
provides inter-jurisdictional immunity-much as if it were an explicit federal statute-for any witness to 

whom a government within the United States grants immunity and orders to answer questions that the 

witness fears may incriminate him in a sister jurisdiction. See id. at 78 (holding that the privilege, based 
on its history and underlying policies, "protects a state witness against incrimination under federal as 

well as state law and a federal witness against incrimination under state as well as federal law"). See 

generally Westen, supra note 180 (arguing that the inter-jurisdictional immunity that Waterfront 

Comm'n establishes has its source in federal common law and, until displaced by a federal statute, has 
the same effect as a federal immunity statute).  

199. See Maness, 419 U.S. at 470 ("On this record ... it appears that there was no avenue other
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it advisable that such witnesses continue to remain silent, the Court imposes 
heavier costs on them than it imposed on Mr. Feldten in Kordel v. United 
States.200 In that case, Mr. Feldten feared that his silence in response to civil 
interrogatories would result in forfeiture of his corporate property, but he 
had not yet asserted the privilege, the property had not yet been ordered 
seized, and he had not yet had a hearing on whether it should be seized.201 

In contrast, the witness in Maness had already asserted the privilege 
and had already been held in contempt. 202 By ruling it to be advisable that 
he continue to remain silent, the Maness Court envisages subjecting 
witnesses to the burden of enforceable findings of contempt while they 
pursue their appeals. More importantly, Maness envisages subjecting 
witnesses to the risk that, if their claims are rejected on appeal, they will 
suffer "final criminal contempt judgment[s]" and any consequent 
punishments. 203 Thus, for a witness who possesses a good-faith claim of 
privilege on appeal, the cost of remaining silent-albeit a cost Maness fully 
envisages-is criminal punishment in the event his claim is rejected on 
appeal. In the Court's words, "[the response of remaining silent] risk[s] ...  
a final criminal contempt judgment against the witness if, on appeal, [he] 
prove[s] to be wrong." 204 

2. The burden of arousing the state's suspicions as the price for asserting 
the privilege 

The defendant in Garner, it will be recalled, was a professional 
gambler who was required by federal law to file a truthful income tax return 
but who feared that, if he did, he would incriminate himself as a gambler. 20 5 

Although the Supreme Court agreed that Mr. Garner was constitutionally 
entitled to relief from his perceived trilemma, the relief was narrow and 
exclusive. Mr. Garner was protected, the Court said, but not if he refrained 

than assertion of the privilege, with the risk of contempt, that would have provided assurance of 
appellate review in advance of surrendering the [documents].").  

200. United States v. Kordel, 397 U.S. 1 (1970). For a discussion of Kordel, see supra notes 134
151 and accompanying text.  

201. Id. at 5.  
202. Maness, 419 U.S. at 456-57.  
203. Id. at 463.  
204. Id. Admittedly, the Court has held that, with respect to a witness who makes a good-faith 

assertion of a right to remain silent while appealing a civil contempt citation and whose claim of 
privilege is rejected on appeal, the proper constitutional remedy is to vacate the contempt citation and 
remand the case to enable the witness to answer the question that the witness now knows he is obliged to 
answer. See Murphy Waterfront Comm'n of New York Harbor, 378 U.S. 52, 79-80 (1964). However, 
because civil contempt is designed to elicit testimony rather than punish, the right that Murphy 
establishes to make a claim of silence with impunity may be confined to appeals of civil contempt and 
not extend to punishments for criminal contempt. I am indebted to Jerry Israel for this distinction 
between the consequence of appealing civil versus criminal contempt. See LAFAVE ET AL., supra note 
173, at 8.3(a) n.1 ("Civil contempt is used to coerce the recalcitrant witness... . It is said that [the 
witness cited for civil contempt] 'carries the keys of the prison in his own pocket."').  

205. Garner v. United States, 424 U.S. 648, 649-50 (1976). For a discussion of Garner, see 
supra notes 152-162 and accompanying text.
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altogether from filing a return, not if he filed a false return, and not if he 

filed a full and truthful return regarding the sources of his income. He was 

protected only if he filed a return that, while being truthful and forthcoming 
in every other respect, asserted a right to remain silent regarding the sources 
of his income.206 

Garner is significant because it privileges silence over the 
alternatives of telling the truth with impunity and lying with impunity.  
However, Garner is also significant because of the burden it imposes on 
witnesses in furtherance of explicit invocations of silence. By denying Mr.  

Garner the right to tell the truth with impunity and by denying him the right 
to refrain altogether from filing income tax returns, the Court confined him 

to doing something that carried some risk to him-namely, the risk of 

alerting the government to the criminality of his income by claiming a right 
to remain silent regarding its source. The Court was fully aware of the 
burden it was imposing on Mr. Garner.207 That the Court was willing to 
impose it is a measure of the deference the Court pays to government 
desires that witnesses assert the privilege by remaining silent.  

To be sure, the Court in Garner also set a limit on the degree to 

which witnesses must risk arousing government suspicions in order to claim 

the privilege. The Court did so by distinguishing the ordinary income tax 
form that Mr. Garner was required to file from the required tax forms in 
Knox v. United States. 208 Knox, it will be recalled, involved special 
wagering-tax forms that targeted income from gambling. 20 9 Because the 
mere act of claiming the privilege on such forms is an implicit confession to 
gambling, the Garner Court said, persons in Mr. Knox's situation are 
constitutionally entitled to do something that Mr. Garner was not allowed to 

do, that is, refrain altogether from filing the wagering-tax returns.21 0 In 
contrast, because ordinary income tax forms do not specifically target 

criminal activity and because claiming the privilege on the face of ordinary 
income tax returns does not implicitly identify the source of illegal income, 
Garner was obliged to invoke the privilege on the face of his return, even 

though doing so might arouse government suspicions. 211 

206. See id at 655 ("[I]f a witness under compulsion to testify makes disclosures instead of 

claiming the privilege, the Government has not 'compelled' him to incriminate himself.").  

207. See id at 661 n.15 (dismissing Garner's argument that a gambler could not fill out the 

section of the form requiring specialized calculations without revealing his occupation to the IRS 
because "Garner found it unnecessary to make any such special calculations.").  

208. 396 U.S. 77 (1969).  
209. See supra note 112 and accompanying text.  

210. Garner, 424 U.S. at 659-60 (citing Marchetti v. United States, 390 U.S. 39 (1968)).  

211. Garner, 424 U.S. at 660-61; accord Hiibel v. Sixth Jud. Dist. Ct., 542 U.S. 177, 189-91 
(2004) (holding that failure to disclose one's name on tax forms does not fall under the privilege absent 

a reasonable belief that the information withheld might be incriminating).
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3. The burdens of lack of knowledge, lack of notice, and lack of counsel 

Minnesota v. Murphy212 places further burdens on witnesses in 
service of governmental preferences for silence. Mr. Murphy, who was 
suspected of committing a rape and murder that the state could not prove, 
pleaded guilty to a lesser offense and was placed on probation. 2 13 It was a 
condition of Mr. Murphy's continued probation that he (1) participate in a 
treatment program for sexual offenders at Alpha House, based upon federal 
rules that prohibited the state from using statements to his counselors as 
criminal evidence against him; (2) report to his probation officer as 
directed; and (3) be truthful with the probation officer "in all matters." 21 4 In 
the course of his treatment at Alpha House, Murphy confessed to his 
counselor that he had committed a rape and murder, and the counselor 
notified Murphy's probation officer. 2 15 Knowing that Murphy's confession 
to Alpha House was inadmissible, the probation officer resolved to get 
Murphy to repeat the statement to her, intending to convey anything he said 
to the police. 216 She directed Murphy to meet her without telling him what 
she planned to ask, and when he appeared, she confronted him with the 
confession, telling him that he needed to talk about it so that she could 
monitor his probation. 2 17 Murphy was upset, but, in compliance with his 
probation conditions, he talked about the rape and murder. 218 The probation 
officer conveyed Murphy's confession to police, and prosecutors used the 
confession to convict him of murder. 219 

Mr. Murphy appealed his conviction, arguing that the state had 
placed him in a trilemma in which, absent the privilege, he risked probation 
revocation if he remained silent, probation revocation if he lied, and 
conviction if he told the truth. 22 0 He also argued that because the probation 
officer arranged the meeting for the surreptitious purpose of eliciting an 
incriminating confession, and because he was unaware that he had a right to 
remain silent, the state of Minnesota should not be allowed to use his 
confession against him. 22 1 

The U.S. Supreme Court did not deny that Mr. Murphy faced a 
trilemma for which he was constitutionally entitled to some avenue of 

212. 465 U.S. 420 (1984).  
213. Id. at 422.  
214. Id.; see also id at 423 n.1 (noting that Alpha House was covered by federal statutes 

governing the confidentiality of patient records).  
215. Idat 423.  
216. See id. (noting that, after being informed of the confession, the probation officer contacted 

Mr. Murphy and asked him to attend a meeting to discuss a treatment plan, knowing in advance that she 
would inform the police of any incriminating statements).  

217. Id. at 423-24.  
218. Id. (noting that Murphy became angry when confronted with the statements and told the 

officer that "he felt like calling a lawyer").  
219. Id. at 424-25.  
220. Id. at 425.  
221. Id.
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escape.222 Nevertheless, the Court held that Mr. Murphy failed to follow 

the proper avenue. Citing Kordel, the Court held that Mr. Murphy should 

have responded to the trilemma by remaining silent, and that by telling the 

truth, he forfeited his claim of privilege. 223 The Court did not deny that it 

was possible that Mr. Murphy feared his probation would be revoked if he 

refused to talk about the rape and murder.22 4 However, citing Broderick et 

al., and treating them as implicit authority that the state may not revoke 
probation in response to Fifth Amendment silence, 225 the Court held that it 

was unreasonable for Mr. Murphy to fear that his probation was 

conditioned upon his answering incriminating questions. 226 

Murphy is significant for the burden it places on persons in service 

of governmental preferences for silence. In contrast to Kordel, where the 

witness had access to counsel who could advise him about his rights, Mr.  
Murphy did not. 227 In contrast to Kordel, where the interrogator did not 

intentionally seek incriminating evidence, the probation officer intended to 

elicit a confession and, hence, could easily have informed Mr. Murphy that 

he had a right to remain silent.228 And in contrast to Kordel, where the 

witness had an opportunity to reflect at leisure about how to respond, Mr.  

Murphy had to respond immediately by either incriminating himself or 

refusing to comply with the conditions of probation. 22 9 Yet, despite these 

differences, the Court equated Murphy with Kordel, ruling that Mr.  

Murphy's failure to realize he could respond with impunity in the way 

Minnesota preferred was sufficiently "[un]reasonable" that he should be 

treated as having forfeited his claim of privilege.230 

222. See id. at 437 (analogizing Mr. Murphy's dilemma to that of a witness who, having been 

subpoenaed to testify truthfully before a grand jury, fears that doing so will incriminate himself-a 
classic trilemma). But see McCune v. Lile, 536 U.S. 24, 43 (2002) (characterizing Murphy as a case in 
which the privilege did not apply at all rather than one in which the privilege was not properly invoked).  

223. Murphy, 465 U.S. at 428-29 (citing United States Kordel v. 397 U.S. 1, 6 (1970)).  

224. But see Murphy, 465 U.S. at 437 (noting that there was no direct evidence in the record that 

Mr. Murphy feared his probation would be revoked, although not denying the possibility).  

225. See id. at 435 ("There is thus a substantial basis in our cases for concluding that if the State, 
either expressly or by implication, asserts that invocation of the privilege would lead to revocation of 
probation, it would have created the classic penalty situation, the failure to assert the privilege would be 

excused, and the probationer's answers would be deemed compelled and inadmissible in a criminal 
prosecution.") 

226. Id. at 438; see also id. at 439 ("Murphy could not reasonably have feared that the assertion 
of the privilege would have led to revocation.") (emphasis added).  

227. Compare id. at 424 (stating that Murphy became angry and told his counselor that he 

"felt like calling a lawyer," though he ultimately did not), with Kordel, 397 U.S. at 4-5 (describing 
Kordel's communications with corporate counsel).  

228. Compare Murphy, 465 U.S. at 422-23 (outlining the counselor's contact with police after 
learning Murphy had admitted to committing a rape and murder, including her intention to report any 

incriminating statements made during the meeting), with Kordel, 397 U.S. at 3-4 (describing the 

preparation of the incriminating interrogatories in the context of an in rem proceeding against the 
corporation).  

229. Compare Murphy, 465 U.S. at 422-24 (discussing the terms of Murphy's probation and the 
circumstances of the meeting with the counselor), with Kordel, 397 U.S. at 5 (noting that the indictment 

was issued over a year after the initial interrogatories).  

230. See Murphy, 465 U.S. at 428 ("If Murphy did harbor a belief that his probation [could] be
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E. Limits on Government Enforcement of Its Preference for Silence 

The Supreme Court, as we have seen, 231 has placed substantial 
burdens on exercises of the privilege against self-incrimination, burdens the 
Court requires persons to bear in service of governmental preferences for 
silence. Yet the Court has also established limits on the extent to which 
governments can demand that persons invoke the privilege by remaining 
silent. The Court has repeatedly identified three categories of cases2 32 in 
which a person is not required to invoke the privilege by publicly asserting 
a right to remain silent: 

(1) Custodial interrogation: where suspects in police custody do 
not receive required Miranda warnings or do not validly waive their 
Miranda rights and, being denied their Miranda rights, respond to 
incriminating questions by telling the truth.233 

(2) Garrity v. New Jersey: where public employees are threatened 
with discharge unless they answer incriminating questions and, in the face 
of the threats, respond by telling the truth.23 4 

(3) Where explicit assertions of silence are highly 
incriminating: where persons are required by law to come forward and 
make disclosures they regard as incriminating, but rightly feel that publicly 
asserting a right to remain silent will highly incriminate them and, facing 
that dilemma, respond by doing nothing at all.235 

We shall focus here on category (1), i.e., cases of custodial 
interrogation. I shall postpone discussing category (2) until Part III because 
category (2) raises the question whether Garrity is, indeed, a legitimate 
limit on the preferred response of silence or whether it is a derelict that has 
been implicitly overruled. And I shall put aside category (3) cases (i.e, 
cases involving the exception that the Garner Court created for gamblers in 
Mr. Knox's situation) 236 because, rather than involving a limit on the 
preferred response of silence, they are an elaboration of the response of 
silence. That is, rather than allowing persons to tell the truth with 

revoked for exercising the Fifth Amendment privilege, that belief would not have been reasonable.").  
231. See supra Part II.D.  
232. See, e.g., Garner v. United States, 424 U.S. 648, 656-63 (1976) (noting that Mr. Garner 

relied "specifically on three situations in which incriminatory disclosures have been considered 
compelled despite a failure to claim the privilege" and discussing each of the three situations); Murphy, 
465 U.S. at 429-40 (discussing in turn three exceptions to the rule that the privilege be invoked: (1) 
custodial interrogations; (2) "penalty" cases, where the assertion of the privilege is penalized in such a 
way that a free choice is foreclosed; and (3) the closely related exception to filing tax returns that may 
tend to incriminate gamblers).  

233. See, e.g., Miranda v. Arizona, 384 U.S. 436, 444 (1966) (emphasis added) ("Our holding ...  
briefly stated . . . is this: the prosecution may not use statements, whether exculpatory or inculpatory, 
stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural 
safeguards effective to secure the privilege against self-incrimination.").  

234. See generally Garrity v. New Jersey, 385 U.S. 493 (1967); see also supra Part I.A.  
235. See, e.g., Marchetti v. United States, 390 U.S. 39 (1968); Garner v. United States, 424 U.S.  

648 (1976); see also supra Part D.2.  
236. See supra notes 153-162 and accompanying text.
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impunity,237 and being an exception to the rule that witnesses must either 

affirmatively claim the privilege or forfeit it,238 category (3) cases give 

persons a right to remain silent about their very existence in contexts in 

which coming forward and publicly asserting a right to remain silent is 

itself highly incriminating.239 

We are not accustomed to thinking of Miranda v. Arizona in the 

context of preferred responses. Yet, in addition to everything else Miranda 

does, it places a limit on the authority of governments to enforce their 

preference for silence. Miranda stands for the proposition that, absent 

required warnings and voluntary waivers, the privilege against self

incrimination not only applies to the interrogation of persons in police 

custody but is "self-executing": 240 the privilege bars governments from 

obliging such persons to respond to self-incriminating questions by 

remaining silent and, instead, allows them to answer questions without their 

answers or fruit of their answers being used to incriminate them.241 

To understand how far Miranda's limit on the preferred response of 

silence extends, we must identify Miranda's rationale for the limit. Why do 

persons in police custody have a right to tell the truth with impunity when 

witnesses like Kordel and Maness do not? The Supreme Court has said that 

it is because of the combination of two elements: (1) "custodial 

interrogation ordinarily [is] conducted by officers who are 'acutely aware of 

237. Admittedly, in Mackey v. United States, a specialized wagering-tax form case like Knox, five 

of nine Justices stated in dicta that, although the privilege against self-incrimination was held not to be 

retroactive with respect to Mr. Mackey, the privilege would have been self-executing if it had been 

declared retroactive. See 401 U.S. 611, 672 (1971) (plurality opinion); id. at 704-05 (Brennan, J., 

concurring in judgment); id. at 713 (Douglas, J., dissenting). However, the Garner Court took specific 

pains in 1978 to disclaim the Mackey dictum. See Garner, 424 U.S. at 661 n.13 ("It does not follow 

necessarily [from Mackey] that a taxpayer would be immunized against use of disclosures made on 

gambling tax returns when the Fifth Amendment would have justified a failure to file at all.").  

238. See LAFAVE ET AL., supra note 173, at 210(b).  

239. See, e.g., Marchetti, 390 U.S. at 51-53 (holding that, where (1) gambling is a criminal 

offense, (2) failing to come forward and register as a gambler is a criminal offense, and (3) the U.S.  

Supreme Court has previously and erroneously held that the privilege against self-incrimination does not 

protect gamblers from being required to register and pay taxes as gamblers, gamblers cannot be required 

to assert the privilege by coming forward and publicly refusing to register but, rather, have a right to 

conceal their identities by refusing to come forward altogether); see also Garner v. United States, 424 

U.S. 648, 658 (1976).  

240. See Roberts v. United States, 445 U.S. 552, 559-60 (1980) (finding that, although the 

privilege is not generally "self-executing," Miranda violations create a limited exception in which it is 

self-executing).  
241. Cf Miranda v. Arizona, 384 U.S. 436, 444 (1966) ("Our holding ... briefly stated ... is this: 

the prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial 

interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure 

the privilege against self-incrimination."). However, lower federal courts have held that the scope of 

"fruits" exclusion is broader for statements made under Garrity immunity and official grants of 

immunity than for "involuntary" statements, such as those exacted by the police. See Kate E. Bloch, 

Fifth Amendment Compelled Statements: Modeling the Contours of Their Protected Scope, 72 WASH. U.  

L.Q. 1603, 1693-700 (1994) (creating models analyzing the appropriate level of protection of compelled 

statements made in the Garrity context); Clymer, supra note 168, at 1327-28 (discussing difficulties 

associated with statements made in a Garrity context in light of appellate court holdings that "the scope 

of Garrity immunity is commensurate with that of formally immunized testimony").
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the potentially incriminatory nature of the disclosures sought,"' 242 and (2) 
"the custodial setting is thought to contain 'inherently compelling pressures 
which work to undermine the individual's will to resist and to compel him 
to speak where he would not otherwise do so freely."' 243 

Now we have seen that, although element (1) may be necessary to 
render the privilege self-executing,244 it is not sufficient; it was fully present 
in Murphy, and, yet, Mr. Murphy was held to have forfeited the privilege by 
not remaining silent. 24 5 The key, then, is element (2). Unfortunately, it is 
unclear what the "inherent" features of custody are that "compel [a suspect] 
to speak." 2 4 6  The answer cannot merely be that custody leaves suspects 
fearing that they will suffer a penalty if they remain silent, because that is 
true of every person who finds himself in a trilemma. Consider the witness 
in Maness. The Maness witness feared that if he remained silent he would 
be punished for contempt, because the trial judge explicitly threatened him 
with contempt. 247 Yet, the Supreme Court observed that the witness was 
advised to continue to remain silent for fear of forfeiting the privilege if he 
spoke. Similarly, Mr. Murphy feared that, if he refused to talk about the 
murder and rape that his probation officer suspected him of committing, she 
would initiate proceedings to have his probation revoked. 24 8 Yet, the 
Supreme Court held that, although Mr. Murphy had a Fifth Amendment 
privilege to remain silent, what he told his probation officer could be used 
to convict him of murder and rape.  

What, then, distinguishes the pressures in custodial interrogation 
from those in Maness and Murphy? The answer, I believe, is that suspects 
in a custodial interrogation are incommunicado and, for that reason, they 
reasonably fear that any penalties they suffer for refusing to answer police 
questions will be irreparable. That is, they fear that by the time their 
claims of privilege are heard in court, they will have suffered penalties from 
which they cannot be made whole. In contrast, the witness in Maness knew 

242. Minnesota v. Murphy, 465 U.S. 420, 429-30 (1984) (quoting Garner, 424 U.S. at 657).  
243. Id. at 430 (quoting Miranda, 384 U.S. at 467).  
244. See Roberts, 445 U.S. at 559 ("At least where the Government has no substantial reason to 

believe that the requested disclosures are likely to be incriminating, the privilege may not be relied upon 
unless it is invoked in a timely fashion."); cf Rhode Island v. Innis, 446 U.S. 291, 301-02 (1980) 
(emphasis in the original). Similarly, in Rhode Island v. Innis, the Court stated: 

A practice that the police should know is reasonably likely to evoke an 
incriminating response from a suspect ... amounts to interrogation. But, since the 
police surely cannot be held accountable for the unforeseeable results of their 
words or actions, the definition of interrogation can extend only to words or 
actions on the part of police officers that they should have known were reasonably 
likely to elicit an incriminating statement.  

245. See supra note 223 and accompanying text.  
246. Miranda, 384 U.S. at 467.  
247. See supra note 189 and accompanying text.  
248. See Murphy, 465 U.S. at 449 (Marshall, J., dissenting) ("The majority relies on the absence 

of 'direct evidence that Murphy confessed because he feared that his probation would be revoked if he 
remained silent.' [Id. at 437] Under our precedents, no such 'direct evidence' of a causal link between 
the threat and the response is required in order to prevent the use in a criminal prosecution of Murphy's 
confession.").
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that he had immediate and constant access to counsel and the courts during 

his appeal, including rights to petition for stay of the trial judge's contempt 

citation pending appeal. And Mr. Murphy knew, or should have known, 

that his probation would not be revoked until he had a hearing on whether 
he could be compelled to talk about the murder and rape.  

The general principle that underlies element (2), therefore, is that 

the state "compel[s]" a person "to speak"24 9 when it leads him to reasonably 

believe that he will be penalized for refusing to answer incriminating 
questions before he can be heard in a court of law on the lawfulness of the 
penalty.  

III. The Dubious Vitality of Garrity v. New Jersey 

Garrity v. New Jersey,250 a 5-4 decision, was sharply contested at 
the time it was decided.2 5 ' More significantly, Garrity not only preceded 

the Court's other public-employee decisions, 25 2 it also preceded the 
preferred-response cases which are predicated on lines of reasoning that the 

Garrity Court did not consider-all of which cast doubt on Garrity's 

continued vitality. 253 I will discuss the respects in which the continued 

vitality of Garrity is undermined by (A) the principles that underlie the 

preferred-response of silence; (B) the Court's failure to explain why the 

privilege is self-executing in Garrity; and (C) the Court's post-Garrity 
public-employee decisions.  

A. The Principles Underlying the Preferred Response of Silence 

The Garrity Court held that, with respect to police officers who are 

told that they will be fired unless they answer incriminating questions, the 

privilege against self-incrimination is self-executing. 2 54 This holding is 

inconsistent with post-Garrity decisions regarding state and federal 
preferences for silence.  

The doctrine of preferred-response is that persons who perceive 

themselves to be in trilemmas are required at their peril to invoke the 

privilege against self-incrimination by remaining silent unless the state 

leads them to reasonably believe that, if they do, they will suffer an 

irreparable loss for which they cannot later be made whole. 255 By that 

249. Miranda, 384 U.S. at 467.  
250. 385 U.S. 493 (1967).  

251. For an example of the heated rhetoric used in the opinions, see id. at 500-01 (Harlan J., 

dissenting) ("The majority opinion here . . . stem[s] from fundamental misconceptions about the logic 
and necessities of the constitutional privilege against self-incrimination. I fear that [this] opinion[] will 
seriously and quite needlessly hinder the protection of other important public values.").  

252. See supra note 2.  

253. See supra Part II.A.  
254. Garrity, 385 U.S. at 499-500.  
255. See supra Part II.
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standard, the police officers in Garrity would not have been allowed to 
respond to their perceived trilemma by telling the truth with impunity.  
Although they were told that they would be fired if they invoked the 
privilege, they were not denied access to court to test the firing before 
suffering irreparable injury. They had notice of the hearing at which they 
were to be interrogated, and they knew what it concerned. 256 Some of the 
officers had consulted with, and were accompanied by, legal counsel; one 
officer had consulted counsel but decided against having counsel present.257 
They and their lawyers could have done what the police officer in Broderick 
did the year before-remain silent and, in the event they were fired, 
successfully sue for reinstatement and back pay. 258 

Indeed, Garrity is an easier case for requiring silence than 
Minnesota v. Murphy.25 9 The police officers in Garrity received notice that 
they would be interrogated; they possessed the benefit of counsel; and they 
were told that any statements they made could be used against them. 260 In 
contrast, the probationer in Murphy was startled to be interrogated for rape 
and murder; he did not have the benefit of counsel; and he was not told that 
anything he said could be used against him. 261 And, yet, Mr. Murphy was 
nevertheless held to have forfeited the privilege by speaking rather than 
remaining silent. 262 If the pressures on Mr. Murphy did not suffice to 
render the privilege self-executing, the lesser pressures on the police 
officers in Garrity should not have sufficed either.  

To be sure, when the police officers in Garrity responded by telling 
the truth, they did so before Broderick was decided and, hence, they did not 
know that they could remain silent and successfully sue for reinstatement 
and back pay. What matters, however, is not whether they knew they 
would win, but whether they knew or should have known that the civil route 
was open to them to challenge any wrongful penalty before it became 
irreparable. If they had taken the route of remaining silent and suing in 
civil court, they would either have failed or prevailed in the courts they 
entered. If they had failed, it would have been because the courts would not 
have regarded the privilege as protecting the police officers from the 
Hobson's choice they faced and, hence, would not have regarded any 

256. See Garrity, 385 U.S. at 494.  
257. Id. at 503 (Harlan, J., dissenting). To be sure, given the record's silence on the matter, some 

of the police officers appear not to have had counsel, though they had notice and opportunity to retain 
them; see id. at 503-04 (noting the uncertainty in the record surrounding the statements made by some 
of the petitioners). Significantly, however, the Court ruled in favor of all of the officers, regardless of 
whether they were represented by counsel. Id. at 500 (majority opinion).  

258. See Gardner v. Broderick, 392 U.S. 273, 274 (1968).  
259. 465 U.S. 420 (1984).  
260. Garrity, 385 U.S. at 503 (Harlan, J., dissenting).  
261. Murphy, 465 U.S. at 432. However, although Murphy was surprised to be interrogated, he 

may not have been surprised that his counselor would inform the police of his statements. See id 
("Murphy apparently expressed no surprise on being informed that his statements would be made 
available to the police.").  

262. Id at 440.
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response-including the response of talking-as valid. If, however, like the 
officer in Broderick, they had succeeded, they would not only have been 
justified in remaining silent, they would have opted for the response that the 
state of New Jersey preferred under the circumstances. 263 

B. The Court's Failure to Explain Why the Privilege Was Self-Executing in 
Garrity 

The Supreme Court has tried on three separate occasions to explain 
why the privilege was self-executing in Garrity: (1) in Garrity itself
dismissing New Jersey's claim that the police officers waived the privilege 
by failing to remain silent; 264 (2) in Garner v. United States265-dismissing 
the witness's request that the privilege be self-executing; 266 and (3) in 
Murphy-dismissing the witness's claim that the privilege be treated as 

self-executing 267 . None of the Court's three explanations is persuasive.  

1. New Jersey's argument in Garrity regarding waiver 

The State of New Jersey made two arguments in Garrity in favor of 
being allowed to use the officers' statements against them. The State's 
primary argument, which drew most of the Garrity Court's attention, was 
that the privilege against self-incrimination did not protect the officers from 
having to choose between their jobs and self-incrimination. 268 The State's 
secondary argument was that, even if the privilege protected the officers, 
the officers "waived" the privilege by responding to the questions by telling 
the truth rather than remaining silent. 269 

The Garrity Court denied that the police officers "waived" the 
privilege-or "lost" the privilege, as the Court now prefers to frame such 
claims 270-by speaking rather than remaining silent. The Court held that 
any waiver was the product of "duress" and, hence, involuntary: 

263. Of course, New Jersey's primary preference was that the privilege be construed not to protect 
the officers from having to make the choice. However, in the event the Supreme Court held the officer 
to be protected (as the Court did), New Jersey's secondary preference was that the officers be held to 
have waived the privilege by choosing to assert it by telling the truth rather than remaining silent. See 
Garrity, 385 U.S. at 498-99 (dismissing the State's argument that the officers waived the privilege by 
speaking).  

264. Id. at 498-99.  

265. 424 U.S. 648 (1976).  
266. Id. at 658 n.11 (1976) ("[T]he privilege [against self-incrimination] is an exception to the 

general principle that the Government has the right to everyone's testimony. A corollary to that principle 
is that the claim of privilege ordinarily must be presented to a 'tribunal' for evaluation at the time 
disclosures are initially sought.").  

267. Murphy v. Minnesota, 465 U.S. 420, 429 (1984).  
268. Garrity, 385 U.S. at 494.  

269. Id. at 498.  
270. See Garner, 424 U.S. at 653 (citing United States v. Kordel, 397 U.S. 1, 7-10 (1970)) ("The 

Court has held that an individual under compulsion to make disclosures as a witness who revealed 
information instead of claiming the privilege lost the benefit of the privilege.").
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"[A]s conduct under duress involves a choice, it always would be 
possible for a State to impose an unconstitutional burden by the 
threat of penalties worse than it in case of a failure to accept it, 
and then to declare the acceptance voluntary." Where the choice 
is "between the rock and the whirlpool," duress is inherent in 
deciding to "waive" one or the other. "It always is for the interest 
of a party under duress to choose the lesser of two evils. But the 
fact that a choice was made according to interest does not 
exclude duress. It is the characteristic of duress properly so 
called." 271 

The Court's reasoning is fallacious. Admittedly, New Jersey 
subjected the police officers to "duress;" that is, to wrongful coercion to 
incriminate themselves.m But it does not follow that, because New Jersey 
subjected the police officers to the duress of the trilemma, the officers were 
entitled to respond to the duress by blurting out the truth rather than 
remaining silent. On the contrary, if they stand for anything, the preferred
response decisions stand for the proposition that the question: "Has the state 
subjected a witness to the duress of a cruel trilemma?" must be separated 
from the question: "If so, did the witness forfeit the privilege by responding 
to the trilemma by failing to remain silent?" The Garrity Court conflates 
the two questions by treating duress that is sufficient to constitute a 
trilemma as sufficient to render the privilege self-executing. If the Court 
were right-if duress that suffices to create a trilemma also sufficed to 
render the privilege self-executing-the privilege would automatically self
execute in every case in which the state subjects a person to a prohibited 
trilemma. The privilege, was held not to be self-executing in Murphy, 
Maness, and Garner because, although the state subjected those witnesses 
to the duress of a trilemma, the state did not go further and do what is 
required to render the privilege self-executing: it did not lead the witnesses 
to reasonably believe that they would suffer irreparable injury for refusing 
to talk.273 

2. The witness's claim in Garner that the privilege be self-executing 

Mr. Garner, who had responded to his perceived trilemma by telling 
the truth, argued that the privilege should be treated as self-executing in his 
case, and, as supporting authority, he cited Garrity v. New Jersey.274 The 

271. Garrity, 385 U.S. at 498 (quoting Union Pac. R.R. Co. v. Pub. Serv. Comm., 248 U.S. 67, 70 
(1918)).  

272. Id. at 497 ("The choice given petitioners was either to forfeit their jobs or to incriminate 
themselves. The option to lose their means of livelihood or to pay the penalty of self-incrimination is the 
antithesis of free choice to speak out or to remain silent.").  

273. See supra Part II.D.  
274. Garner, 424 U.S. at 661.
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Garner Court denied that the privilege was self-executing with respect to 
Mr. Garner, while reaffirming that it was self-executing in Garrity.275 

Unfortunately, the three grounds that the Garner Court gives for 
reaffirming the privilege's self-executing nature in Garrity are flawed.  

First, the Garner Court claimed that the police officer in Garrity 

faced a more difficult situation than Mr. Garner. The police officers in 
Garrity, the Court said, "were threatened with punishment" for remaining 
silent, while Mr. Garner faced "no such disadvantage" because "[t]he Fifth 
Amendment itself guarantees [that] . . . taxpayer[s] [not be punished on the 
basis] of a valid and timely claim of privilege." 276 

With due respect, the Garner Court's reasoning is a bait and switch.  
When the Court says that the police officers in Garrity were "threatened 
with punishment," 277 the Court is describing their perceived trilemma 
absent the privilege. In contrast, when the Court says that Mr. Garner faced 
"no such [punishment]," 278 the Court is describing Mr. Garner's situation 
given the privilege. In reality, the police officers and Garner were 
identically situated. Absent the privilege, Mr. Garner faced just as 
significant a "punishment" as 'the police officers in Garrity, i.e., criminal 
punishment for failing to file a full and truthful income tax return.27 9 Given 
the privilege, the police officers in Garrity had no more to fear than Mr.  
Garner because, like their fellow officer in Broderick, they were 
constitutionally entitled to assert silence without being fired for it.  

Second, the Garner Court claimed that because of the peculiarities 
of federal-income prosecutions, it was easier for Mr. Garner to remain silent 
than for the police officers in Garrity. The Garner Court observed that 
federal statutes punish taxpayers only if failures to file are "willful," from 
which it follows, the Court said, taxpayers like Mr. Garner are assured that 
they will not be punished for "good-faith" invocations of silence that turn 
out to be invalid.280 In contrast, the Court said, when witnesses face 
penalties, including contempt, for remaining silent-and it will be recalled 
that firing for remaining silent is a "penalty" 281-the witnesses are not 
protected from incurring the penalties if their good-faith claims turn out to 
be invalid.282 

Again, the Garner Court seems to be mistaken. The Supreme 

275. Id. at 661-62.  
276. Id. at 662-63 (emphasis added).  
277. Id. at 662.  
278. Id.  

279. See id. at 651 (noting the possibility that, if Mr. Garner refused to file a tax return, the IRS 
could have either had him prosecuted for the willful failure to make a return or audited him and sued 
him for enforcement if he continued to invoke the privilege, subjecting him to the contempt power of the 
courts).  

280. Id. at 663 n.18.  

281. See supra Part I.  

282. See Garner, 424 U.S. at 661 (citation omitted) ("[T]he protection for the taxpayer [like Mr.  
Garner] is broader than that for a witness who risks contempt to challenge a judicial order to disclose. In 
the latter case, a mere erroneous refusal to disclose warrants a sanction.").
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Court held in Murphy v. Waterfront Comm'n of New York Harbor28 3 that a 
witness who is held in civil contempt by a state for refusing to testify over a 
claim of privilege, whose citation for contempt is stayed pending appeal, 
and who pursues a claim of privilege that is eventually rejected on appeal, 
is constitutionally entitled to return to the tribunal that imposed the 
contempt citation and answer the questions he originally refused to answer 
in the past without suffering incarceration, unless, having lost his appeal, he 
continues to refuse to answer. 284 Like the threat of civil contempt, the threat 
of civil discharge is designed to induce public employees to testify. 285 Just 
as the state in Waterfront Comm 'n had no legitimate-interest in continuing 
to threaten a witness with civil contempt who, having lost a good-faith 
claim of privilege on appeal, would be willing to testify, so, too, the state 
has no legitimate interest in continuing to threaten to fire an employee who, 
having lost a good-faith claim of privilege on appeal, is willing to cooperate 
in state inquiries into possible malfeasance. By that standard, the police 
officers in Garrity and Mr. Garner were identically situated: they would 
have been entitled to remain silent in the face of threatened penalties 
without having to suffer penalties in the event their claims of privilege were 
eventually rejected on appeal, provided their claims were in good faith.  

Finally, the Garner Court distinguishes Garrity on the ground that 
New Jersey threatened to fire the Garrity officers despite their possessing a 
claim of privilege that was "concededly valid." 286 If the Court means that 
the police officers had a right to remain silent without being penalized for 
asserting it while Mr. Garner did not, the Court is mistaken: Mr. Garner's 
right to remain silent was just as valid as the police officers'. If the Court 
means that New Jersey acted in bad faith in threatening to fire the police 
officers in Garrity because it knew its threat was unlawful, the record 
contains no such evidence of bad faith. The state attorney who made the 
threat was not acting on his own initiative but, rather, was enforcing a state 
statute that explicitly conditioned public employment upon an employee's 
not asserting his Fifth Amendment right to silence in the course of criminal 
investigations. 287 The New Jersey statute was similar to statutes in other 
states, none of which had been held invalid. 288 Indeed, it was not until the 
Supreme Court's 5-4 decision in Garrity itself that such statutes were called 
into question.289 

283. 378 U.S. 52 (1965).  
284. Id. at 79-80.  
285. Garrity v. New Jersey, 385 U.S. 493, 499-500 (1967).  
286. Garner, 424 U.S. at 662.  
287. See Garrity, 385 U.S. at 494 (citing N. J. Rev. Stat. 2A:81-17.1 (Supp. 1965)).  
288. See New Jersey v. Naglee, 207 A.2d 689, 696 (N.J. 1964) (surveying state cases holding that 

police officers who refuse to testify are subject to dismissal).  
289. See Garrity, 385 U.S. at 508 (Harlan, J., dissenting) ("This Court, when a state procedure for 

investigating the loyalty and fitness of public employees might result either in [an imputation of guilt 
drawn from the exercise of the privilege] or in an assessment in good faith of an employee, has until 
today consistently paused to examine the actual circumstances of each case.").
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3. The witness's claim in Murphy that the privilege be self-executing 

Like the taxpayer in Garner, the witness in Murphy also cited 

Garrity as authority that the privilege ought to be self-executing in his 
case. 290 The Murphy Court rejected the analogy, denying that the privilege 
was self-executing in Murphy while reaffirming its self-executing nature in 

Garrity.2 91 Unfortunately, the distinction the Court draws to justify the 
privilege being self-executing in Garrity is unpersuasive.  

The Murphy Court argued that, in contrast to the situation the police 

officers faced in Garrity, it was "not . . . reasonable" for Mr. Murphy to 
respond by telling the truth rather than remaining silent." 292 The probation 
statute, which obligated Mr. Murphy to report to his probation officer, may 
have implicitly left him feeling that his probation was conditioned on his 
telling the truth, the Garner Court said. But the statute did not do what the 
statute in New Jersey did in Garrity-namely, explicitly condition 
employment on the officers telling the truth.29 3 Because the pressures on 
Mr. Murphy were implicit rather than explicit, it was unreasonable for him 
to assume that the probation statutes barred him from remaining silent.2 9 4 

This foregoing distinction is troublesome on two counts. First, it is 
a stretch to claim that the police officers in Garrity were in a worse position 
than Mr. Murphy to realize that they could have remained silent. After all, 
Murphy lacked access to counsel and lacked notice of the interrogation. 29 5 

Equally importantly, Murphy could not have known that the privilege 
prohibits the state from conditioning probation upon a probationer's 
answering incriminating questions because the Court did not embrace that 
rule until it decided Murphy itself.29 6 In contrast, the police officers in 
Garrity had the benefit of counsel and notice of the interrogation, and they 
were just as able as the police officer in Broderick to reason that, rather than 
confessing, they could take the civil route of remaining silent and 
challenging their discharge.  

Second, even if Garrity can be distinguished from Murphy because 
the state's threat in Garrity to fire the police officers for remaining silent 
was explicit, Garrity cannot be distinguished on that ground from Maness.  

290. Murphy, 465 U.S. at 437-38.  

291. Id. at 438.  

292. Id.  

293. Id. (noting that the State had conceded in its briefing that it did not, and legally could not, 
revoke probation for a refusal to answer potentially incriminating questions unless it is a condition of the 
probation that those questions are answered truthfully); see also Garrity, 385 U.S. at 493 (citing New 
Jersey's forfeiture statute).  

294. See Murphy, 465 U.S. at 438 ("If Murphy did harbor a belief that his probation might be 
revoked for exercising the Fifth Amendment privilege, that belief would not have been reasonable.").  

295. Id. at 432.  
296. The Murphy Court states, "Our decisions have made clear that the State could not 

constitutionally carry out a threat to revoke probation for the legitimate exercise of the Fifth Amendment 
privilege." Id. However, the Court cites no authority for that assertion, other than the public-employee 
cases.
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The threat in Maness consisted of the presiding judge's denial that the 
Maness witness had a right to remain silent and, hence, was just as explicit 
as the threat in Garrity.297 Yet the Maness Court found it advisable that the 
witness remain silent rather than answer the questions. 298 

In sum, if Garner, Murphy and Maness were correctly decided, 
Garrity was wrongly decided, and the three former cases must be regarded 
as implicitly overruling Garrity.  

C. The Court's Post-Garrity Decisions 

I have thus far argued that, given the constitutional principles 
underlying the preferred-response decisions, Garrity was wrongly decided 
when the Court ruled 5-4 in favor of the police officers. 299 That is, 
considering the weight of governmental preferences for the response of 
silence, and considering the deference that the Fifth Amendment allows 
those interests, the Garrity Court should have accepted New Jersey's claim 
that the police officers "waived" their Fifth Amendment claims by failing to 
remain silent.  

Nevertheless, even if Garrity was correctly decided in 1967, the 
Court's post-Garrity public-employee decisions have changed the legal 
landscape. The post-Garrity decisions have changed the way public 
employees can rightly be expected to respond to perceived choices between 
their jobs and their right to remain silent. Today, if the state told police 
officers that they would be fired unless they waived their Fifth Amendment 
rights and answered incriminating questions, the officers would know-or 
should know-based upon Broderick, Uniformed Sanitation Men, Turley 
and Cunningham that they could not be fired merely for remaining silent.300 

And today, based upon Kordel, Maness, Garner and Murphy, police 
officers would also know-or should know-that the state prefers that they 
assert their Fifth Amendment claims by invoking silence rather than 
blurting out incriminating truths.301 Therefore, regardless of whether 
Garrity was rightly decided in 1967, it would be wrong to adhere to it 
today.302 

IV. Baxter v. Palmigiano 

By 1973 the Supreme Court had decided all but one of its public

297. Maness v. Meyers, 419 U.S. 449, 454 (1975).  
298. Id. at 470.  
299. See supra Parts IIA-B.  
300. See supra Part I.  

301. See supra Part II.  
302. Cf Garner v. United States, 424 U.S. at 661 n.13 (stating that, even if the privilege against 

self-incrimination were self-executing with respect to gamblers whom federal law required to file 
specialized wagering-tax forms before the Supreme Court held them to possess a Fifth Amendment right 
to refuse to file, the privilege would not be self-executing afterwards).
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employee decisions. 303 Three years later, in 1976, the Court decided Baxter 

v. Palmigiano,304 allowing the state to draw adverse inferences against a 

person for civil purposes based upon his Fifth Amendment assertion of 
silence.  

Nicolas Palmigiano was a Rhode Island state prisoner who was 

charged with the prison disciplinary offense of inciting a disturbance. 30 5 

Palmigiano was summoned before a prison disciplinary board and told that, 

because his conduct might also lead to criminal prosecution, he had a Fifth 

Amendment right to remain silent. He was also told that if he elected to 

remain silent, his silence would be used against him in the disciplinary 

hearing. 306 He chose to remain silent, and, in response, the board drew 

adverse inferences against him, which, together with other evidence, 

sufficed for the board to find him guilty of the disciplinary offense and 

sentence him to thirty days in punitive segregation. 307 

Mr. Palmigiano filed an action to challenge the board's actions. He 
relied in part upon the Court's public-employee decisions from Garrity to 

Turley to argue that Rhode Island unlawfully penalized him for asserting his 

Fifth Amendment right to remain silent by using his silence to convict and 

punish him for a disciplinary offense. 308 The First Circuit Court of Appeals 

agreed with Mr. Palmigiano's reliance on the public-employee decisions 

and ruled that the decisions from Garrity to Turley prohibited Rhode Island 
from using a prison inmate's silence to convict him of a prison disciplinary 

offense. 309 

The Supreme Court disagreed, distinguishing the two lines of cases 

upon which Mr. Palmigiano relied. The first line consisted of Griffin v.  

Illinois310 and its successor cases. Griffin prohibits the state from relying 

upon a criminal defendant's silence at trial to draw inferences against him 
for purposes of criminally convicting him.311  The Baxter Court 

distinguished Griffin and its progeny on the ground that Mr. Griffin's 
silence at his criminal trial was used to convict him of criminal conduct.31 2 

In contrast, the Court said, Mr. Palmigiano's silence occurred and was used 

against him within the context of a prison disciplinary proceeding that, 
despite its resulting in punitive segregation, was more akin to a civil 

proceeding. 3 13 

303. See supra note 2.  

304. 425 U.S. 308 (1976).  

305. Id. at 312.  
306. Id 
307. Idat 312-13.  

308. Id at 316-27.  

309. Palmigiano v. Baxter, 510 F.2d 534, 536-37 (1st Cir. 1974).  

310. 380 U.S. 609 (1965).  

311. Id. at 615.  

312. Baxter, 425 U.S. at 316.  

313. See id at 317 ("Prison disciplinary hearings are not criminal proceedings."). Although 
Baxter does not explicitly characterize prison disciplinary proceedings as "civil" proceedings, it
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Second, and more importantly for our purposes, the Baxter Court 
distinguished the public-employment cases from Broderick to Turley.3 14 

The public-employee decisions, the Baxter Court said, do indeed prohibit 
the state from subjecting persons to civil disabilities, such as loss of 
employment, for invoking the privilege. 315 But what they prohibit, the 
Court said, is "automatically" imposing such civil losses on persons who 
invoke their Fifth Amendment right to silence. 316 That is, they prohibit the 
state from treating silence as a "final admission of guilt . . . without regard 
to . . . other evidence." 317 In contrast, the Court said, Rhode Island did not 
"automatically" find Mr. Palmigiano guilty of the prison infraction "in 
consequence of his silence." 318 Rather, when Mr. Palmigiano "remained 
silent at the hearing in the face of evidence that incriminated him," the 
disciplinary board gave his silence "no more evidentiary value than was 
warranted by the facts surrounding his case." 319  Based upon the 
commonsense assumption that persons who are innocent of charges will 
tend to deny them, 320 the board treated Mr. Palmigiano's failure to deny the 
charges as evidence-not conclusive proof-that he was guilty for purposes 
of imposing civil consequences of prison discipline.  

Equally importantly, the Baxter Court said, because the drawing of 
adverse inferences from Fifth Amendment silence is not an unconstitutional 
condition on civil benefits, and because drawing the inferences does not 
"penalize" silence, witnesses who respond to the threat of adverse 
inferences by speaking incriminating truths possess no immunity regarding 
their statements. 321 The state is not obliged to advise them that they have 

analogizes them to civil proceedings. See id. at 318 ("Our conclusion is consistent with the prevailing 
rule that the Fifth Amendment does not forbid adverse inferences against parties to civil actions when 
they refuse to testify in response to probative evidence offered against them."). And in subsequent 
cases, the Court explicitly characterizes prison disciplinary proceedings as "civil" for purposes of the 
Fifth Amendment. See, e.g., Ohio Adult Parole Authority v. Woodward, 523 U.S. 272, 286 (1998).  

314. Baxter had no occasion to consider Cunningham because Cunningham did not arise until two 
years later. But if Baxter had, the Court would surely have distinguished Cunningham on the same basis 
as Broderick.  

315. Baxter, 425 U.S. at 317 
316. Id.  
317. Id. at 318.  
318. Id. at 317.  
319. Id. at 318.  
320. Id. at 319 n.3.  
321. Id. at 318. The Court implies that Mr. Palmigiano possessed no immunity in the event he 

spoke, by contrasting his case with one in which an actor is granted immunity: 
Had the State desired Palmigiano's, testimony over his Fifth Amendment 
objection, we can but assume that it would have extended whatever use immunity 
is required by the Federal Constitution. Had this occurred and had Palmigiano 
nevertheless refused to answer, it surely would not have violated the Fifth 
Amendment to draw whatever inference from his silence that the circumstances 
warranted. Insofar as the privilege is concerned, the situation is little different 
where the State advises the inmate of his right to silence but also plainly notifies 
him that his silence will be weighed in the balance.  

Id. at 315; see also Clymer, supra note 168, at 1380 ("Like [Ohio Adult Parole Authority v. Woodward, 
523 U.S. 272 (1998)], the lower courts' reading [of Baxter] suggests that if a threat of evidentiary use of
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immunity regarding statements they may make in response to the pressure.  

Nor is the state prohibited from denying that they have immunity, for they 

possess no such immunity in the event that they speak. 322 

Baxter's reasoning may be questionable, 323 but it stands for a 

proposition that the Court has since reaffirmed in prison and nonprison 

cases alike324-namely, that the state may burden a witness's Fifth 

Amendment right to remain silent by using his silence to draw adverse 

inferences against him for purposes of imposing civil burdens upon him, 

provided the state does not give the inferences more evidentiary weight than 

they are entitled to. In the Court's words: "[P]ermitting an adverse 

inference to be drawn from an inmate's silence at his disciplinary 

proceedings is not, on its face, an invalid practice; and there is no basis in 

the record for invalidating it ... ."32s 

V. Resolving Paradoxes and Lower-Court Conflicts 

We saw at the end of Part I that the public-employee decisions 

generate two paradoxes: (1) a paradox that arises from tension between 

Garrity and Broderick regarding how employees should respond to 

perceived trilemmas; 326 and (2) a paradox that arises from tension between 

holdings and dicta in Broderick et al., regarding unlawful and lawful 

firings, respectively. 327 As between the two paradoxes, the first is 

fundamental, the second is derivative. The first paradox arises from failure 

silence in a disciplinary proceeding persuades an officer suspected of misconduct to answer questions, 

the privilege does not bar the use of the resulting statements in a criminal prosecution.").  

322. Cf Baxter, 425 U.S. at 316 (observing that the state explicitly denied that Mr. Palmigiano 

possessed immunity by warning him that anything he said could be used against him).  

323. The Court reasons as follows: given that the state may draw an adverse inference from the 

silence of a witness if the witness continues to remain silent after being granted immunity, "the situation 

is little different," the Court says, when the state draws the inference from the silence of a witness who 

remains silent before being granted immunity. See id. at 318. In reality, of course, the difference 

between possessing immunity and lacking it is all the difference in the world. Drawing an adverse 

inference from the silence of a witness who possesses immunity cannot possibly penalize him for 

exercising his right to remain silent because, once he is immunized, he no longer possesses a right to 

remain silent. In contrast, drawing an adverse inference from the silence of a witness who lacks 

immunity arguably penalizes the witness in the same way that firing him without immunity penalizes 
him.  

324. For authority that Baxter is not confined to prison cases but expends to other areas in which 

adverse inferences are drawn for civil purposes, see LaChance v. Erickson, 522 U.S. 262, 267 (1998) 

("It may well be that an agency, in ascertaining the truth or falsity of the charge, would take into 

consideration the failure of the employee to respond. . . . [T]here is nothing inherently irrational about 

such an investigative posture."); Minnesota v. Murphy, 465 U.S. 420, 435 n.7 (1984) ("[N]othing in the 

Federal Constitution would prevent a State.. . from using the probationer's silence as 'one of a number 

of factors to be considered by a finder of fact' in deciding whether other conditions of probation have 

been violated."); Lefkowitz v. Cunningham, 431 U.S. 801, 808 n.5 (1973) (distinguishing the 

permissible use of silence as "one of a number of factors" that may be considered by a finder of fact 

from the impermissible automatic imposition of sanctions after an invocation of the privilege).  

325. Baxter, 425 U.S. at 320.  

326. See supra Part I.C.1.  

327. See supra Part I.C.2.
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to recognize that Garrity has lost whatever vitality it may have originally 
possessed.328 The second paradox-which derives its solution from 
resolution of the first-lies at the core of what divides the lower federal 
courts.  

A. The First Paradox: The Relationship Between Garrity and Broderick 

The relationship between Garrity and Broderick is paradoxical.  
Garrity holds that when the state puts public employees to the illicit choice 
between keeping their jobs and asserting their right to remain silent, the 
employees may answer incriminating questions with impunity. 32 9 

Broderick holds that when the state puts public employees to the illicit 
choice between keeping their jobs and waiving their Fifth Amendment 
immunity, the employees may remain silent with impunity. 330 

Justice Thurgood Marshall later highlighted this paradox in a 
graphic manner. Garrity and Broderick, Justice Marshall said, "appear ...  
to defeat one another," 331 at least since their rulings have become well
established. Broderick defeats Garrity because public employees in 
situations like Garrity know, or should know, that they can remain silent 
with impunity-thus leaving them with no Fifth Amendment right to speak 
with impunity. By the same token, Garrity defeats Broderick because 
public employees in situations like Broderick know, or should know, that 
they can speak with impunity-thus leaving them with no Fifth 
Amendment right to remain silent with impunity. The paradoxical 
consequence is that, contrary to what Garrity and Broderick both assert, it 
seems that the state may put public employees to the choice between 
keeping their jobs and asserting their Fifth Amendments rights, because the 
combination of the two cases leave employees with no single way of 
responding with impunity.  

Justice Marshall is correct about the self-defeating relationship 
between Garrity and Broderick. However, it does not follow that Garrity 
and Broderick are both wrongly decided. On the contrary, what follows 
from the fact that the state may not condition public employment on the 
surrender of the privilege is that one of the cases must be wrongly decided.  
Moreover, as between Broderick and Garrity, it is clear which was wrongly 
decided. Broderick, after all, is consistent with the Court's later decisions 
regarding (1) the existence of governmental preferences for silence over 
incriminating truths; 332 (2) the legitimacy and strength of the preferences; 33 3 

and (3) the degree to which the privilege supports them.33 4 In contrast, 

328. See supra Part III.  
329. See supra Part I.A.  

330. See supra Part I.B.  

331. Minnesota v. Murphy, 465 U.S. 420, 443 (1984) (Marshall, J., dissenting).  
332. See supra Part IIA.  

333. See supra Part II.D.  

334. See supra Part II.E.
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Garrity is inconsistent with all three. Garrity, which failed to consider the 

line of reasoning that underlies the preferred-response decisions, was 

wrongly decided when the Court handed it down in 1967. And even if it 

were not wrongly decided then, it has since become an outlier. 335 

What, then, does Garrity's loss of vitality mean? It means that the 
privilege against self-incrimination is not self-executing with respect to 

public employees who are put to the choice between keeping their jobs and 

remaining silent, and that employees who respond to the choice by speaking 

rather than remaining silent do forfeit their claims of privilege. It also 

means that the state is wrong to demand that its employees waive Fifth 

Amendment "immunity" as acondition of keeping their jobs, not because 

such waivers are invalid, but because public employees possess no 

immunity to waive-or, at least, no immunity by virtue of Garrity rendering 
the privilege self-executing. 336 

B. The Second Paradox: The Relationship Between Lawful and Unlawful 
Firings 

The second paradox arises from tension between holdings in 

Broderick et al. regarding when firings are unlawful, and dicta in Broderick, 

Uniformed Sanitation Men and Cunningham regarding when they are 
lawful. Broderick holds that it is unlawful for the state to put employees to 

the choice between their jobs and the protections of the Fifth Amendment 

and to fire them in the event they respond by remaining silent. 33 7 However, 

Broderick also states in dictum-dictum that Uniformed Sanitation Men 

and Cunningham repeat essentially verbatim-that if a public employee 
refuses to answer questions specifically relating to his official duties, 

"without being required to waive his [Garrity] immunity," the privilege is 
no bar to his dismissal. 338 

The conflict among the lower federal courts, as those courts 

conceive it, concerns the meaning of the foregoing phrase, "without being 

required to waive his [Garrity] immunity." The Fourth, Fifth, Eighth and 

Eleventh Circuits give the phrase a conservative interpretation, thereby 

reducing the difference between lawful and unlawful firings to a legal 

335. See supra Part III.  

336. As a matter of state law, public employees may possess statutory immunity. See, e.g., 
Lefkowitz v. Cunningham, 431 U.S. 801, 803 n.3 (1973) (noting that, in the absence of an effective 

waiver, New York law would have entitled the petitioner to transactional immunity from prosecution on 

any matters he would have testified about, and that his refusal to sign such a waiver constituted an 
invocation of his Fifth Amendment rights). And, of course, prosecutors may explicitly grant public 

employees use immunity. But they possess no such immunity by virtue of Garrity.  

337. Gardner v. Broderick, 392 U.S. 273, 278 (1968).  

338. Id., quoted in Lefkowitz v. Cunningham, 431 U.S. 801, 815 n.12 (1977); see also Uniformed 

Sanitation Men Ass'n v. Comm'r of Sanitation, 392 U.S. 280, 284 (1968) (citing Broderick, 392 U.S. at 
278-79) (stating that the petitioners are entitled to Garrity immunity, but "the case would be entirely 
different" if the petitioners had refused to answer questions "specifically, directly, and narrowly 
relating" to their official duties).
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charade. 339 In contrast, the Federal, Second, Seventh and Ninth Circuits 
give the phrase a liberal interpretation that falls afoul of being inconsistent 
with Garner v. United States and Minnesota v. Murphy.34 0 (The First and 
Tenth Circuits acknowledge the conflict but have yet to take a position).341 
Despite their differences, the circuit courts all proceed from a common 
assumption-an assumption that dooms their respective efforts to make 
sense of the cases they seek to reconcile: the circuit courts all mistakenly 
believe that Garrity retains its vitality and that public employees actually 
possess immunity in the event they speak.342 

In what follows, I shall (1) describe the conflict as the lower federal 
courts conceptualize it; (2) assess the strength of the lower courts' 
contrasting positions within the terms in which they conceptualize the 
conflict; (3) reassess the conflict in light of Garrity's loss of vitality; and (4) 
further reassess the conflict in light of Baxter.  

1. The conflict among the lower federal courts 

The federal courts of appeal have taken contrasting positions in 
more than a dozen cases about how to interpret dicta in Broderick, 
Uniformed Sanitation Men and Cunningham.343 The cases vary on their 
facts. Some cases involve government demands that witnesses answer job
related questions; others involve government demands that witnesses also 
take polygraph tests about their job performance. 344 Some cases involve 
witnesses who have actually been fired; others involve witnesses who fear 

339. See infra note 349 and accompanying text. For the position of the Fourth Circuit, see 
Harrison v. Lille, 132 F.3d 679 (4th Cir. 1998); Wiley v. Mayor of Baltimore, 48 F.3d 773 (4th Cir.  
1995); Wiley v. Doory, 14 F.3d 993 (4th Cir. 1994). For the position of the Fifth Circuit, see Hoover v.  
Knight, 678 F.2d 578 (5th Cir. 1982); Gulden v. McCorkle, 680 F.2d 1070 (5th Cir. 1982); Arrington v.  
County of Dallas, 970 F.2d 1441 (5th Cir. 1992). For the position of the Eighth Circuit, see Hill v.  
Johnson, 160 F.3d 469 (8th Cir. 1998). For the position of the Eleventh Circuit, see Hester v. City of 
Milledgeville, 777 F.2d 1492 (11th Cir. 1985).  

340. See infra note 350 and accompanying text. For the position of the Federal Circuit, see 
Weston v. U.S. Dep't of Hous, 724 F.2d 943 (Fed. Cir. 1983). For the position of the Second Circuit, 
see Uniformed Sanitation Men Ass'n v. Comm'r of Sanitation, 426 F.2d 619 (2d Cir. 1970). For the 
position of the Seventh Circuit, see Franklin v. City of Evanston, 384 F.3d 838 (7th Cir. 2004); Atwell v.  
Lisle Park District, 286 F.3d 987 (7th Cir. 2002); United States v. Devitt, 499 F.2d 135 (7th Cir. 1974); 
Confederation of Police v. Conlisk, 489 F.2d 891 (7th Cir. 1973). For the position of the Ninth Circuit, 
see Aguilera v. Baca, 510 F.3d 1161 (9th Cir. 2007).  

341. See Sher v. U.S. Dep't of Veterans Affairs, 488 F.3d 489, 502-05 (1st Cir. 2007) (noting 
that, although the circuits are split on what constitutes adequate.notice of Garrity immunity, no circuit 
has held that notice is required if the employee was represented by counsel); Grand Jury Subpoenas 
Issued to Stover v. United States, 40 F.3d 1096, 1102 n.5 (10th Cir. 1994) ("While this case does not 
require us to affirmatively advise a police officer who is undergoing an internal affairs interview that the 
officer is not being forced to waive his or her Fifth Amendment rights, other circuits arguably have 
adopted such a requirement.").  

342. See infra notes 347-350 and accompanying text.  
343. See supra note 84 and accompanying text.  

344. Compare Hester v. City of Milledgeville, 777 F.2d 1492 (11th Cir. 1985) (polygraph), with 
Weston v. U.S. Dep't of Hous., 724 F.2d 943 (Fed. Cir. 1983) (job-related questions).
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being fired. 34 5 Some cases involve holdings that are in conflict; others 

involve dicta that are in conflict. 346 

Despite their differences, however, the cases all have two features 

in common. The cases all address the question: "May the state lawfully 

fire, or lawfully threaten to fire, employees merely for refusing on Fifth 

Amendment grounds to answer specific job-related questions, if the state 

fails to affirmatively inform them that they have immunity under Garrity in 

the event they speak?" And the cases all assume that the answer turns upon 

certain dictum in Broderick (for which Uniformed Sanitation Men and 

Cunningham contain nearly identical dicta). 347 The Broderick dictum is as 

follows: 

If appellant, a policeman, had refused to answer questions 

specifically, directly, and narrowly relating to the performance of 

his official duties, without being required to waive his immunity 

with respect to the use of his answers or the fruits thereof in a 

criminal prosecution of himself . . . the privilege against self

incrimination would not have been a bar to his dismissal. 348 

The answer in the Fourth, Fifth, Eighth, Ninth, and Eleventh 

Circuits is that the state does not have to inform employees that they 

possess Garrity immunity before it fires or threatens to fire them merely for 

refusing on Fifth Amendment grounds to answer specific job-related 

questions. 34 9 These circuits interpret the italicized phrase in the Broderick 

345. Compare Atwell v. Lisle Park District, 286 F.3d 987 (7th Cir. 2002) (firing), with Wiley v.  
Mayor of Baltimore, 48 F.3d 773 (4th Cir. 1995) (fear of firing).  

346. For a conflict in holdings, compare Confederation of Police v. Conlisk, 489 F.2d 891, 895 

(7th Cir. 1973) (holding that police department rules threatening police officers with dismissal for 

refusing to testify when called upon to do so by a supervisor are invalid to the extent they deny the 

police officers the privilege against self-incrimination when prosecution may follow), with Aguilera v.  

Baca, 510 F.3d 1161 (9th Cir. 2007) (holding that the questioning of sheriffs deputies respecting their 

possible on-duty misconduct did not violate deputies' Fifth Amendment right against self-incrimination 

because no incriminating use of the statements was ever made). For a conflict in dicta, compare 

Uniformed Sanitation Men Ass'n v. Comm'r of Sanitation, 426 F.2d 619, 626 (2d Cir. 1970) ("Even if 
use immunity should ultimately be held insufficient . . . there would be sufficient reasons to support a 

less stringent requirement with respect to immunity where the issue is not whether a witness should be 

put in jail until he answers but whether a public employee should be dismissed for refusing to give an 

account of his official conduct."), with Gulden v. McCorkle, 680 F.2d 1070 (5th Cir. 1982) (citations 

omitted) ("It is a discharge predicated on the employee's refusal to waive immunity which is forbidden .  
. . not a discharge based on refusal to answer where there is no demand by the employer of the 
relinquishment of the constitutional right.").  

347. See, e.g., Hill v. Johnson, 160 F.3d 469, 471 (8th Cir. 1998); Arrington v. County of Dallas, 

970 F.2d 1441, 1446 (5th Cir. 1992); Weston v. U.S. Dep't of Hous., 724 F.2d 943, 948 (Fed. Cir.  
1983).  

348. Gardner v. Broderick, 392 U.S. 273, 278 (1968) (emphasis added) (citation omitted).  

349. See Aguilera v. Baca, 510 F.3d 1161, 1172 n.6 (9th Cir. 2007) ("Despite the facial appeal of 

the rule [requiring employers inform employees of their Garrity immunity] that the dissent would like us 

to apply with twenty-twenty hindsight, the contours of permissible public employer conduct have been 
articulated by the Supreme Court."); Hill v. Johnson, 160 F.3d 469, 471 (8th Cir. 1998) (Heany, Cir. J., 

dissenting) ("Even if Hill was not expressly told that his answers at the meeting and polygraph
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dictum conservatively. They take the phrase to mean that such firings are 
lawful as long as the state does not explicitly require that the employees 
waive their Garrity immunity. The state may condition government 
employment upon employee willingness to answer specific job-related 
questions, the circuits say, provided the state says nothing about the 
employees having to waive their Garrity immunity in the event they speak.  

In contrast, the Federal, Second, and Seventh Circuits interpret the 
italicized phrase in Broderick's dictum differently. 35 o They take the liberal 
position that it is not enough for the state simply to say nothing about 
employees waiving their Garrity immunity. Rather, they say, in order to 
fire or threaten to fire employees merely for refusing on Fifth Amendment 
grounds to answer specific job-related questions, the state must 
affirmatively inform them that they possess immunity under Garrity in the 
event they choose to speak.  

2. Assessing the strength of the lower courts' conflicting positions 

The conservative and liberal interpretations, which differ on the 
state's obligation to inform public employees that they possess Garrity 
immunity, each have significant weaknesses.  

a. The conservative interpretation 

The conservative interpretation, i.e., that the state does not violate 
the privilege unless it explicitly demands that an employee waive his 

examination could not be used against him in the criminal prosecution, the mere failure affirmatively to 
offer immunity is not an impermissible attempt to compel a waiver of immunity."); Harrison v. Wille, 
132 F.3d 679, 683 (11th Cir. 1998) (holding that the plaintiff was not faced with the choice between 
making a statement or being fired, although he was not informed he possessed Garrity immunity); 
Arrington v. County of Dallas, 970 F.2d 1441, 1446 (5th Cir. 1992) ("The government's mere failure to 
tender immunity cannot amount to an attempt to compel a waiver of immunity.") (citation omitted); 
Hester v. City of Milledgeville, 777 F.2d 1492 (11th Cir. 1985) ("We fail, however, to see how the 
city'scity's failure to offer the plaintiffs use immunity could make any constitutional difference."). For a 
commentator who takes this same position, see Clymer, supra note 45, at 469-70 ("Absent an invalid 
attempt to coerce such a waiver, a person subject to [threats of dismissal or reprisal] is required to 
answer questions or suffer the threatened economic sanctions, at least as long as existing doctrine makes 
clear that the compelled statements will be suppressed.").  

350. See Atwell v. Lisle Park District, 286 F.3d 987, 990 (7th Cir. 2002) (emphasis in original) 
(citations omitted) ("[T]he government employer who' wants to ask an employee potentially 
incriminating questions must first warn him that because of the immunity to which the cases entitle him, 
he may not refuse to answer the questions on the ground that the answers may incriminate him."); 
Weston v. U.S. Dep't of Hous., 724 F.2d 943, 948 (Fed. Cir. 1983) ("Invocation of the Garrity rule for 
compelling answers to pertinent questions about the performance of an employee's duties is adequately 
accomplished when that employee is duly advised of his options to answer under the immunity granted 
or remain silent and face dismissal."); see also Uniformed Sanitation Men Ass'n v. Comm'r or 
Sanitation, 426 F.2d 619, 626 (2d Cir. 1970) (emphasis added) ("To require a public body to continue to 
keep an officer or employee who refuses to answer pertinent questions concerning his official conduct, 
although assured of protection against use of his answers or their fruits in any criminal prosecution, 
would push the constitutional protection beyond its language, its history or any conceivable purpose of 
the framers of the Bill of Rights.").
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Garrity immunity, is questionable on several grounds. First, although the 
illegal firings in Broderick, Turley, and Cunningham involved demands that 
employees waive immunity, the illegal firing in Uniformed Sanitation Men 
did not. On the contrary, the state in Uniformed Sanitation Men fired 
twelve of the fifteen employees solely for refusing to answer questions 
regarding their official duties-not for refusing to waive immunity.  
Nevertheless, the Court held that the state denied the twelve employees 
their Fifth Amendment rights by firing them. 351 

Second, if the conservative interpretation were correct, it would 
replicate the second paradox by reducing the difference between lawful and 
unlawful firings to a legal charade. This is so because the conservative 
interpretation allows the state to fire an employee for refusing on Fifth 
Amendment grounds to answer specific questions, provided the state does 
not ask the employee to waive his Garrity immunity. Yet the Supreme 
Court has held that asking for relinquishment is a legally futile act.35 2 The 
conservative interpretation thus makes the legality of firings depend upon 
whether the state asks the witness to do something that is admittedly a legal 
nullity.  

Finally, insofar as the conservative position makes unlawful and 
lawful firings depend, respectively, upon whether employees are asked to 
waive Garrity immunity, the conservative interpretation gets the rule upside 
down. Employees who are not asked to engage in the futile act of waiving 
Fifth Amendment immunity may not realize that they possess such 
immunity and, hence, may risk being fired for refusing to answer specific, 
job-related questions for fear of incriminating themselves. In contrast, 
employees who are asked to waive their Fifth Amendment rights are alerted 
that they possess immunity and, hence, have less reason to remain silent in 
the face of specific job-related questions. Yet, ironically, the conservative 
interpretation protects the latter employees and not the former in the event 
both refuse to answer specific job-related questions.353 

351. See supra notes 70-73 and accompanying text.  

352. See supra notes 81-82 and accompanying text.  
353. The Broderick Court emphasized that New York "attempt[ed]" to elicit a waiver from the 

officers, even though it failed and even though such waivers are invalid. See Gardner v. Broderick, 392 
U.S. 273, 279 (1968) (emphasis added) ("[T]he mandate of the great privilege against self-incrimination 
does not tolerate the attempt, regardless of its ultimate effectiveness, to coerce a waiver of the immunity 
it confers on penalty of the loss of employment."); see also Minnesota v. Murphy, 465 U.S. 420, 444 
(1984) (emphasis in the original) ("[T]he State's attempt to coerce self-incriminating statements by 
promising to penalize silence is itself constitutionally offensive"). However, unless such attempts can 
be shown to be bad faith efforts by a state to punish witnesses for asserting what the state knows are 
their constitutional rights, it is hard to see what relevance such attempts possess. Cf Rutan v. Republican 
Party of Ill., 497 U.S. 62, 76 n.8 (1990) (quoting 868 F.2d 943, 954 n.4 (7th Cir. 1989)) (noting that the 
First Amendment protects a public employee from "even [trivial] act[s] of retaliation. . . when intended 
to punish her for exercising her free speech rights").

154 [Vol. 37:2



2010] Self-Incriminating Questions 155 

b. The liberal interpretation 

The liberal interpretation avoids the flaws that accompany the 
conservative interpretation, and, in that respect, it more plausibly reflects 
what the Court intended in its dicta in Broderick et al. Nevertheless, by 
requiring that the state inform employees that they possess Garrity 
immunity before firing them for refusing to answer specific, job-related 
questions, the liberal interpretation suffers from a flaw of its own.  

The liberal interpretation places dicta in Broderick et al. in tension 
with Garner and Murphy. The liberal interpretation requires the state to 
inform employees-many of whom have notice and access to counsel 35 4 _ 

of something that supposedly has been well-established since 1967, namely, 
that they possess immunity under Garrity regarding anything incriminating 
that they say in response to threats of firing. 355 This requirement of notice 
is hard to square with the Court's rejection of notice in Garner and Murphy.  
Garner, it will be recalled, held that a taxpayer who reasonably perceived 
himself to be in a trilemma should have known, without the government 
having to inform him, that the state prefers that witnesses make claims of 
privilege by remaining silent rather than speaking. 356 And Murphy held that 
a probationer who perceived himself in a trilemma should have known, 
without the state having to inform him, that his probation could not be 
revoked solely for his remaining silent, even though the Court did not 
declare that to be so until Murphy itself. 357 

3. Reassessing the conflict in light of Garrity's loss of vitality 

We have thus far analyzed the conflict among the lower federal 
courts on the shared assumption they all make, namely, that Garrity retains 
its vitality. We have seen that, although circuit courts differ regarding 
whether the state must inform employees that they possess Garrity 
immunity, they all assume that public employees who are asked specific 
job-related questions actually possess such immunity in the event they 
answer the questions.35 8 Indeed, the courts would say, it is because 
employees possess immunity that they can be fired for refusing to answer 
such questions; in other words, it is because they possess immunity in the 
event they answer the questions that they have no excuse for refusing to 

354. Cf Sher v. U.S. Dep't of Veterans Affairs, 488 F.3d 489, 504 (1st Cir. 2007) (holding that 
there is no obligation to inform employees who have counsel).  

355. See, e.g., Hill v. Johnson, 160 F.3d 469, 472 (1998) (Heaney, Cir. J., dissenting) (citing 
Uniformed Sanitation Men, 392 U.S. at 283) ("The law is clear that public employees may not 
constitutionally be discharged for 'refusal to expose themselves to criminal prosecution based on 
testimony which they would give under compulsion, despite their constitutional privilege.').  

356. See supra note 162 and accompanying text.  

357. See supra notes 225-226 and accompanying text.  
358. See supra notes 347-348 and accompanying text.
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cooperate with state investigations by answering them. 35 9 

We can now reassess the circuit conflict in light of that shared but 
dubious assumption. I have argued in Parts II and III that Garrity was 
wrongly decided in 1967 and that if it was not, it has long since lost its 
vitality. And that means that conservative and liberal interpretations of 
dicta in Broderick et al. are both misconceived. Both are futile efforts to 
make sense of a series of dicta that themselves rest upon a fallacy-the 
fallacy of thinking that state employees who respond to the choice between 
keeping their jobs and invoking the Fifth Amendment by blurting out the 
truth actually possess immunity regarding their answers. They do not. The 
state is not obliged to inform employees that they possess Garrity immunity 
because they possess no such immunity. And the state is not prohibited 
from demanding that employees waive Garrity immunity because they have 
no Garrity immunity to waive. 36 0 

Yet this leaves us with a final question. What is the relationship 
between firing an employee for failing to answer questions "specifically, 
directly and narrowly" related to his job (which Broderick et al. declares 
governments may do)36 1 and firing him on the basis of adverse inferences 
from his Fifth Amendment refusal to answer job-related questions (which 
Baxter declares governments may do)? 362 Given that Baxter permits the 
state to fire public employees on the basis of adverse inferences from 
silence, may the state also fire employees for remaining silent in the face of 
any job-related question? And given that Baxter permits the state to draw 
adverse inferences from an employee's silence without first granting him 
immunity, may the state fire employees for remaining silent in the face of 
job-related questions without granting them immunity? These are 
questions for the next and final section.  

4. Reassessing the conflict in light of Baxter 

Baxter and the dicta in Broderick et al. both speak of firing public 
employees on the basis of their silence in the face of questions regarding 
their "official duties." 363 In practice, moreover, Baxter accords the state 
such a free hand in drawing adverse inferences from silence that Baxter 
tends to negate the limitations that Broderick et al. impose. 364 Nevertheless, 

359. Cf Uniformed Sanitation Men v. Comm'r of Sanitation, 426 F.2d 619, 626 ("To require a 
public body to continue to keep an officer or employee who refuses to answer pertinent questions 
concerning his official conduct, although assured of protection against use of his answers or their fruits 
in any criminal prosecution, would push the constitutional protection beyond its language, its history or 
any conceivable purpose of the framers of the Bill of Rights.").  

360. See supra Part III.  
361. See supra Part LB.  
362. See supra Part IV.  
363. See Baxter v. Palmigiano, 425 U.S.. 308, 330 n.3 (1976) (Brennan, J., concurring in part and 

dissenting in part); Gardner v. Broderick, 392 U.S. 273, 278 (1968); Lefkowitz v. Cunningham, 431 
U.S. 801, 806 (1977).  

364. See Dennis J. Bartlett, Note, Adverse Inferences Based on Non-Party Invocations: The Real
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in theory, the two kinds of firings differ not only in their rationales but also 
in their constitutional limitations.  

The rationale for firing under Baxter is that silence is evidentiary.  
It is evidence of misconduct on a person's part that he remains silent on 
Fifth Amendment grounds in the face of questions regarding suspected 
misconduct in office. 3 65 The probative value of the evidence may vary, 

depending upon how many questions the person refuses to answer and how 
detailed the questions are. But a witness's failure to respond to charges of 
misconduct under circumstances in which it would be natural for an 
innocent person to deny them is some evidence of guilt on the witness's 

part. 366 Moreover, because Baxter holds that drawing adverse inferences for 
civil purposes does not implicate the Fifth Amendment, the state is not 

obliged to grant immunity before drawing adverse inferences. 36 7 The only 
constitutional limitation is one of procedural due process 368 and it is one on 
which the Court tends to defer to the state. 369 Due process is satisfied when 
the combination of adverse inferences and other evidence of misconduct 
suffices to demonstrate that an employee is guilty of misconduct.  

In contrast, the rationale under Broderick et al. for firing an 

employee who makes a blanket refusal to answer specific job-related 
questions is different. It is not that the employee thereby provides evidence 
of misconduct, but that he wrongfully fails to cooperate and assist in 
official inquiries into possible misconduct.370 This is significant because, 
unlike the drawing of adverse inferences, firing an employee for asserting 
the privilege by remaining silent does implicate the Fifth Amendment. 37 1 It 

implicates the Fifth Amendment because, if Broderick -et al. stand for 

Magic Trick in Fifth Amendment Civil Cases, 60 NOTRE DAME L. REV. 370, 380-86 (surveying lower 
court decisions to determine the weight that is generally given to inferences drawn from witnesses' 
invocation of their Fifth Amendment privilege).  

365. Baxter, 425 U.S. at 318 ("The advice given inmates [that their silence could be used against 
them] by the decisionmakers is merely a realistic reflection of the evidentiary significance of the choice 
to remain silent.").  

366. Id. at 318-19.  
367. See supra Part IV.  

368. Baxter, 425 U.S. at 321, 323.  

369. The Baxter Court did not make an independent review of the record for evidentiary 
sufficiency but, rather, upheld the firing on the ground that the disciplinary board (1) had the 
investigatory reports and the inmate's silence before it; and (2) claimed to have based its decision on 
"substantial evidence manifested in the record of the disciplinary proceeding." Baxter, 425 U.S. at 317.  

370. See Uniformed Sanitation Men Ass'n v. Comm'r of Sanitation, 392 U.S. 280, 285 
(1968)("[P]ublic employees . . . subject themselves to dismissal if they refuse to account for their 

performance of their public trust, after proper proceedings, which do not involve an attempt to coerce 
them to relinquish their constitutional rights."); Garrity v. New Jersey, 385 U.S. 493, 509 (1967) 
(Harlan, J., dissenting) ("[I]t is surely plain that New Jersey may in particular require its employees to 
assist in the prevention and detection of unlawful activities by officers of the state government."); 
Aguilera v. Baca, 510 F.3d 1161, 1168 (9th Cir. 2007) ("[A] law enforcement agency can order its 
employees to cooperate in a criminal investigation as a condition of their continued employment subject 
to the Constitution.").  

371. Baxter, 425 U.S. at 317-28 (distinguishing inferences about guilt drawn from an inmate's 

silence and the public-employee cases, which involve termination based on nothing more than an 
employee's invocation of the privilege).
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anything, they stand for the proposition that the state may not fire an 
employee who frustrates state inquiries into possible malfeasance by 
refusing to waive his Fifth Amendment privilege. 372 

The aforementioned proposition, however, does not permanently 
bar the state from lawfully firing employees for noncooperation by refusing 
to answer questions that Broderick describes as "specifically, directly, and 
narrowly" related to their official duties. 373 Rather, it bars the state from 
firing them for refusing to answer such questions only so long as they 
continue to possess a Fifth Amendment right to silence which means only 
until the state publicly grants them use immunity. 374 This means that once 
the state grants them immunity, the state can fire them for refusing to 
cooperate with "specific" inquiries into possibly misconduct because, once 
they possess immunity, they cease to have a right not to cooperate. Indeed, 
the Court in Turley says precisely -that in dictum, in the course of 
summarizing the Court's earlier dicta in Broderick and Uniformed 
Sanitation Men: 

We should make clear ... what we have said before. Although 
due regard for the Fifth Amendment forbids the State to compel 
incriminating answers from its employees and contractors that 
may be used against them in criminal proceedings, the 
Constitution permits that very testimony to be compelled if 
neither it nor its fruits are available for such use. . . . [G]iven 
adequate immunity, the State may plainly insist that employees 
either answer questions under oath about the performance of their 
job or suffer the loss of employment . . . . But. . . if answers are 
to be required in such circumstances States must offer to the 
witness whatever immunity is required to supplant the 

privilege ... 375 

Now it might be thought that this account of the dicta in Broderick 
et al. is identical to what I have called the "liberal interpretation" of the 
dicta.3 76 However, it is not. According to the liberal interpretation, in order 
to fire employees merely for asserting Fifth Amendment silence in the face 
of job-related questions, the state must inform the employees of immunity 
that they already possess but may be unaware of, namely, Garrity 

372. See supra Part I.B.  
373. Gardner v. Broderick, 392 U.S. 273, 278. (1968).  
374. Uniformed Sanitation Men, 426 F.2d at 626 (quoting Uniformed Sanitation Men, 392 U.S. at 

284) (stating that "use immunity" suffices to discharge of public employees who "refuse to account for 
their performance of their public trust.").  

375. Lefkowitz v. Turley, 414 U.S. 70, 84-85 (1973) (emphasis added); accord Minnesota v.  
Murphy, 465 U.S. 420, 437 n.7 (1984) (citing Broderick et al.) ("Our cases indicate ... that a State may 
validly insist on answers to even incriminating questions and hence sensibly administer its probation 
system, as long as it recognizes that the required answers may not be used in a criminal proceeding and 
thus eliminates the threat of incrimination.").  

376. See supra note 354-357 and accompanying text.
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immunity. In contrast, according to the present account, in order to fire 
such employees, the state must grant the employees something that, until it 
is granted, does not exist, namely, use immunity. The difference is 
significant, and not merely because it is erroneous to claim that employees 
possess immunity under Garrity. The difference is significant because, 
although governments need not possess immunity statutes in order to 
inform witnesses of pre-existing immunity, governments must possess 
immunity statutes in order to grant witnesses freshly-minted immunity.377 

The difference is also significant because, if the government is obliged to 
inform employees of immunity that supposedly pre-exists under Garrity 
(which is what the liberal interpretation dictates), the obligation vanishes 
whenever employees can be expected to realize they possess such 
preexisting immunity.  

To illustrate, consider Sher v. U.S. Dep't of Veterans Affairs, 37 8 

which is among the most recent and thoroughly considered of the lower
court cases. The employee in Sher was a pharmacist who worked for a 
Veterans Administration medical facility and was suspected of accepting 
free samples of pharmaceutical drugs for his personal use in violation of 
VA regulations. 37 9 After giving Mr. Sher two weeks' notice, the VA 
summoned him to be interviewed about the matter; the VA informed him 
that he had a right to the assistance of counsel of his choice, and the VA 
advised him that the federal prosecutor had rejected prosecution in favor of 
administrative action. 380 Mr. Sher was also sent letters stating that 
"[e]mployees will furnish information and testify freely and honestly in 
cases respecting employment and disciplinary matters," and that "[r]efusal 
to testify. . . in connection with an investigation or hearing may be ground 
for disciplinary action." 381 On advice of counsel, Mr. Sher refused to be 
interviewed, and, as a consequence, he was demoted and reduced in pay 
grade. 382 

The First Circuit agreed with Mr. Sher that, by threatening to 
discipline him for failing to cooperate with an investigation, the VA put him 
to precisely the kind of Hobson's choice that the Supreme Court's public
employment decisions prohibit. 383 Nevertheless, the Court affirmed the 
disciplinary sanction. The Court reasoned that, by sending Mr. Sher the 
letters, the VA placed him in a trilemma that rendered the privilege self
executing under Garrity; and that because he thus possessed Garrity 
immunity regarding anything he said, he had no further right to remain 

377. Cf United States v. Doe, 465 U.S. 605, 616 n.16 (1984) (stating that prosecutors have no 
authority to grant judicially enforceable use immunity except pursuant to procedures specified in the 
federal immunity statute).  

378. 488 F.3d 489 (1st Cir. 2007).  
379. Id at 494.  
380. Idat 495.  
381. Id. at 502.  
382. Id at 496.  

383 Idat502.
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silent and, hence, could be disciplined for failing to cooperate. 38 4 More 
importantly, after canvassing the conflict among the circuits regarding 
whether the state is obliged to give employees notice of Garrity immunity, 
the court of appeals held that, because Mr. Sher was represented by counsel, 
he could be assumed to know -that the privilege was self-executing, thus 
negating any right to notice. 385 

The court was right to think that the VA could not fire Mr. Sher for 
refusing to cooperate unless he first possessed immunity regarding anything 
he said. However, the court was mistaken in thinking that the VA letters 
rendered the privilege self-executing. And the court was mistaken in 
thinking that the VA could lawfully fire him without telling him that he had 
immunity. Mr. Sher possessed no immunity at the time of the scheduled 
interview because, given Garrity's loss of vitality, no such self-executing 
immunity exists.386 In order to lawfully fire Mr. Sher for refusing to 
cooperate at those interviews, the VA was obliged to do something it did 
not do-namely, join with the Justice Department in issuing Mr. Sher a 
grant of use immunity tailored to him personally.  

Conclusion 

Judge Henry Friendly, who was a critic of the Court's 
interpretations of the privilege, was so vehemently opposed to the public
employee decisions that he proposed a formal, constitutional amendment to 
overturn them.387 Kent Greenawalt, though generally a supporter of the 
Court's interpretations of the privilege, agreed with Judge Friendly about 
the public-employee decisions. 388 The two scholars believed that the 
Garrity Court was wrong to rule the privilege to be self-executing, and that 
the Broderick Court was wrong to rule that nonimmunized public 
employees cannot be fired for refusing to answer job-related questions. 389 

They believed that the only appropriate remedies for the Court's mistakes 
were for the people of the United States to amend the Constitution or for the 
Court to confess error.  

384. Id 
385. See id. at 505 (noting that, despite the circuit split on the requirement of notice, no court has 

held that the government must give notice of Garrity immunity to an employee represented by counsel).  
386. See supra Part III.  

387. See Friendly, supra note 43, at 706-07 ("Nothing in the historical development of the 
privilege suggests that threatened loss of employment was the kind of compulsion against which the 
amendment was designed to protect."); see also id at 721-22 (proposing a draft amendment that, among 
other modifications, prohibits public employees from invoking the privilege of refusing to answer 
questions regarding their duties, provided they have been given access to counsel).  

388. See Greenawalt, supra note 43, at 66-68 (arguing that the public-employee decisions "are 
wrong in their conception of the nature of the privilege"); see also id at 53 (arguing that a constitutional 
amendment regarding changes to the coverage of the Fifth Amendment privilege would "undermine its 
rich symbolism as a simple statement of individual freedom" and should therefore only be considered as 
a serious option if "the federal courts or a number of states offered some fundamental reconstruction of 
the criminal process").  

389. Friendly, supra note 43, at 707-08; Greenawalt, supra note 43, at 66-68.
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Ultimately, it does not matter whether one agrees or disagrees with 
Friendly and Greenawalt that the public-employee decisions were all 
wrongly decided. The Court's intervening decisions have shown their fears 
to be overstated. The lower courts do not have to wait for the Supreme 
Court to overrule Garrity in order to deny that the privilege is self
executing in public-employee contexts, because the Court's "preferred
response" decisions already implicitly overrule Garriy.39 0 And public 
employers do not have to wait for the Court to overrule Broderick et al. in 
order to fire police officers and other employees for refusing to answer 
detailed questions regarding suspected misconduct in office without first 
granting them use immunity, because, from a practical standpoint, Baxter 
already enables them to do so. Given the kind of independent evidence of 
misconduct that typically obtains in cases of suspected malfeasance, and 
given the deference under the Due Process Clause that the Baxter Court 
pays to the weight that states, in civil cases, may give to adverse inferences 
drawn from the refusal of witnesses to answer self-incriminating questions, 
the federal courts are likely to allow governments to fire nonimmunized 
employees who refuse on Fifth Amendment grounds to answer job-related 
questions, provided the questions are numerous and detailed.391 

To summarize, imagine that a state wishes to interrogate its 
employees in a noncustodial setting regarding their possible malfeasance in 
office. In order accurately to inform them of their Fifth Amendment rights, 
the state could inform them of something like the following: 

The Fifth Amendment Rights of Public Employees 

We are going to ask you some questions relating to your 
job performance.  

You should know that you possess rights under the Fifth 
Amendment in the event you fear that answering truthfully may 
incriminate you.  

Among other things, you have a right to declare straight 
out that you are not going to answer any questions that you fear 
may incriminate you. And we cannot fire you for saying so.  

Nevertheless, you should be aware of three limitations.  
First, if you decide to go ahead and answer questions, 

your answers can be used as a basis for discharging you from 
office, and they can be used against you in a future criminal 
prosecution.  

Second, if we decide to grant you official immunity
and we will tell you if we do-you become legally obliged to 
answer our questions, and you can be discharged and even 
prosecuted for refusing to answer them, though you cannot be 
criminally prosecuted on the basis of anything you say.  

390. See supra Part III.  
391. See supra Part IV.
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Finally, if you refuse on Fifth Amendment grounds to 
answer specific questions that an innocent person would be 
expected to answer, your refusals to answer can be used as 
evidence of misconduct, and, in combination with other evidence 
of misconduct, your refusals may suffice to discharge you from 
office. No such Fifth Amendment refusals to answer, however, 
may be used in any subsequent criminal prosecution to convict 
you of a crime.
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Introduction 

Consider the case of Richard Smith, a former KPMG, LLP 
("KPMG") partner and Vice Chairman in charge of the firm's tax practice.' 
In 2004, the government launched one of the largest criminal tax fraud 
investigations in history against KPMG, its employees, and several of its 
partners, including Mr. Smith, for their alleged role in abusive tax shelters.  
Mr. Smith initially refused to make a proffer to the Department of Justice 
("DOJ") and a DOJ agent informed KPMG's outside counsel of the refusal.  
The agent suggested that KPMG urge Mr. Smith to cooperate by 
threatening to terminate his employment and refusing to pay his legal fees.  
To avoid indictment, which would likely have destroyed the company, 
KPMG agreed, and also declined to assert any claim of privilege to keep 
information from the government. 2 

KPMG's chairman then informed Mr. Smith that "there were 
concerns about whether [Mr. Smith] was cooperating with the 
investigation" and further explained that the chairman did not want to be 
"forced to take action against him . . . . Mr. Smith . . . reasonably 

interpreted this ... to mean that KPMG would fire him if he did not proffer 
to the government." 3  Two weeks later, outside counsel for KPMG 
forwarded to Mr. Smith copies of letters sent by the government and 
included the following warning in the cover letter: "KPMG will view 

1. Press Release, U.S. Internal Revenue Service, KPMG to Pay $456 Million for Criminal 
Violations, IR-2005-83 (Aug. 29, 2005), available at http://www.irs.gov/newsroom/article/0,,id=14699 

9,00.html.  

2. See Letter from David N. Kelley et al., U.S. Att'y, S.D.N.Y., U.S. Dep't of Justice, to Robert S.  
Bennett et al., Skadden, Arps, Slate, Meagher & Flom LLP, Att'ys for KPMG LLP 10-11 (Aug. 26, 
2005), available at http://www.usdoj.gov/usao/nys/pressreleases/August05/kpmgdpagmt.pdf 
[hereinafter "KPMG DPA"] ("KPMG agrees that its continuing cooperation . . . shall include. . . [n]ot 
asserting, in relation to the Office, any claim of privilege ... as to any documents, records, information, 
or testimony requested by the Office related to its investigation .... ); see also Jonathan D. Glater, The 
Squeezing of Lawyer-Client Privilege, N.Y. TIMES, Sept. 7, 2005, at C6.  

3. United States v. Stein (Stein II), 440 F. Supp. 2d 315, 322 (S.D.N.Y. 2006) (alteration in the 
original); see also id. at 334-37 (holding that, in an effort to be viewed as "cooperative," KPMG's 
threats to terminate employment or cease payment of legal fees of its employees, impermissibly 
compelled the employees to make self-incriminating statements to the government in violation of the 
employees' Fifth and Sixth Amendment rights).
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continued non-cooperation as a basis for disciplinary action, including 
expulsion from the Firm."4 

Soon after these oral and written threats, Mr. Smith, whose family 
was entirely dependent upon him for support, acted against the advice of his 
counsel and not only met with prosecutors, but also entered into the DOJ's 
standard proffer agreement in order to avoid termination.5 KPMG 
repeatedly reminded prosecutors, through letters, at meetings, and in the 
"White Paper" it submitted to avoid indictment, of its substantial 
cooperation, including not asserting privilege over protected information, 
and exerting significant pressure on employees to cooperate. 6 Such efforts 
"led previously non-cooperating individuals to meet with [prosecutors]." 7 

Ultimately, the DOJ entered into an agreement with KPMG in exchange for 
its full cooperation, 8 and indicted Mr. Smith and numerous other partners 
and employees for tax fraud.9 

The government, through the use of coercive tactics, obtained 
enough information to unravel the fraud at KPMG, received proffers from 
nearly every employee involved in the fraud, punished wrongdoers and 
potentially deterred future misconduct. Yet in the only case to reach an 
opinion on the issue, the United States District Court for the Southern 
District of New York held that the government's coercive tactics to compel 
KPMG to exert economic pressure on its employees infringed on Mr.  
Smith's and other employees' Fifth Amendment rights to fairness .in the 
criminal process and against self-incrimination.1 0 That court also held that 
the government's exertion of pressure on KPMG to cease paying legal fees 
for employees suspected of wrongdoing violated the employees' Sixth 
Amendment right to counsel. 11 The Second Circuit affirmed. 12 

The KPMG situation is far from unique. At least since the 
devastating Enron, WorldCom, and Adelphia corporate scandals, the DOJ 

4. Id. at 322 (quoting Letter from Justin Weddle, Assistant U.S. Att'y, to Skadden, Arps, Slate, 
Meagher & Flom, forward to Richard Smith and Carol Warley, KPMG employees (May 18, 2004)).  

5. Id.  

6. Id. at 324.  
7. Id.  
8. United States v. Stein (Stein 1), 435 F.Supp.2d 330, 349 (S.D.N.Y. 2006) ("On August 29, 

2005, KPMG and the government entered into a Deferred Prosecution Agreement ('DPA')."). Under 
the terms of the DPA, the government agreed to seek dismissal of the information if KPMG complied 
with its obligations, which included cooperating extensively with the government. Id. KPMG's 
cooperation included: "(a) [c]ompletely and truthfully disclosing all information in its possession ... (e) 
[n]ot asserting, in relation to the [DOJ], any claim of privilege ... [and] (f) [u]sing its reasonable best 
efforts to make available its present and former partners and employees [for interviews]." Id. at 349-50.  
KPMG agreed to accept these terms to avoid criminal conviction. Id. at 349.  

9. Press Release, U.S. Internal Revenue Service, supra note 1.  
10. Stein II, 440 F. Supp. 2d at 334-337; see also Stein I, 435 F.Supp.2d at 365, 382. For a 

detailed description of Stein II, see infra Part II.B.3. For a detailed description of Stein I, see infra Part 
II.B.1-2.  

11. See Stein I, 435SF. Supp. 2d at 365-73.  
12. See United States v. Stein, 541 F.3d 130 (2d Cir. 2008) (affirming the district court's ruling on 

the Sixth Amendment issue and dismissing the appeal of the Fifth Amendment issue).
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and the Securities and Exchange Commission (the "SEC") have focused 
intensive efforts on using a company's own resources to ferret out corporate 
wrongdoing. The prevailing method has been a "top-down" approach: 
government agents seeking to obtain information about an alleged 
wrongdoing provide corporations with incentives to conduct comprehensive 
internal investigations and compel employee disclosure. 13 

Corporations routinely turn over the results of such investigations 
to the government, thereby waiving the attorney-client privilege and work
product protection. In exchange for cooperation, the government has 
withheld indictments, reduced the types of charges sought, or decreased the 
size of monetary penalties.14 These potential benefits are significant as the 
issuance of an indictment, especially of a financial services firm, is the 
corporate equivalent of capital punishment-it often spells collapse 
regardless of whether the firm is ultimately convicted or acquitted."5 

Consequently, most practitioners advise corporate clients to capitulate to 
the demands of the government. 16  This system effectively turns 
corporations into investigative arms of the government and forces corporate 
counsel to hold "the status of quasi-deputy." 17 

The government's case for continuing such practices, even in 
modified form, is that deputizing corporations to engage in arm-twisting is 
necessary to both discover and unravel complex corporate crimes as well as 

13. See American College of Trial Lawyers, Recommended Practices for Companies and Their 
Counsel in Conducting Internal Investigations, 46 AM. CRIM. L. REV. 73, 73 (2009) (noting that 

between 2001 and 2009, over 2,500 public companies have retained counsel to conduct internal 
investigations into suspected corporate malfeasance).  

14. The government routinely enters into agreements with cooperating corporations. See e.g., 
Peter Spivack & Sujit Raman, Regulating the 'New Regulators': Current Trends in Deferred 

Prosecution Agreements, 45 AM. CRIM. L. REv. 159, 159-60 (2008) ("[Settlement agreements] are 

proliferating. In the four years between 2002 and 2005, prosecutors and major corporations entered into 
twice as many of these agreements . . . as in the previous ten years combined. . . . According to one 

estimate, thirteen [agreements] were executed in 2006, and another thirty-seven . . . were publicly 
announced in 2007."); Leonard Orland, The Transformation of Corporate Criminal Law, 1 BROOK. J.  

CORP. FIN. & COM. L. 45, 45 (2006) ("Since 2003 ... every major federal case of corporate misconduct 
has been resolved without filing an indictment against the corporation.").  

15. Arthur Andersen & Co., one of the largest accounting firms in the United States, was 
destroyed almost immediately after it was indicted. See generally KURT EICHENWALD, CONSPIRACY OF 

FOOLS (2005) (documenting accounting scandals of the early 21st century). The eventual reversal of 
Andersen's conviction did not undo the damage. See Arthur Andersen LLP v. United States, 544 U.S.  
696, 706-708 (2005) (reversing conviction because jury instructions did not require proof of any 
consciousness of wrongdoing on the part of employees nor of a nexus between destruction of documents 
and any proceeding).  

16. See JOHN K. VILLA, 2 CORPORATE COUNSEL GUIDELINES 5:38 (2008). But see American 

College of Trial Lawyers, supra note 13, at 82 ("[T]he attorney-client privilege and work-product 
doctrine play a central role in corporate governance and remain essential to the due administration of the 
American criminal justice system. A waiver of these protections should not be taken lightly."); Bruce E.  
Yannett, Conducting Internal Investigations in the U.S. and Abroad, in 40TH ANNUAL INSTITUTE ON 

SECURITIES REGULATION 723, 743 (PLI Corp. L. & Practice, Course Handbook Ser. No. 14864, 2008) 
("The dilemma . . . is that disclosing the results of an internal investigation may demonstrate .. .  
cooperation, but also provide the government with the proof needed in subsequent ... action.").  

17. Dane C. Ball & Daniel E. Bolia, Ending a Decade of Federal Prosecutorial Abuse in the 
Corporate Criminal Charging Decision, 9 WYO. L. REV. 229, 260 (2009).
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to deter future wrongful behavior by corporate actors.8 However, 
Congress, the Judiciary, and various interest groups have launched a 
campaign to curtail the government's tactics.19 The opposition largely rests 
on the ground that the government is effectively and unconstitutionally 
coercing cooperation and eroding the attorney-client privilege and work
product protection. 20 Without the protections these privileges afford, 
corporations may not be able to efficiently investigate potential misconduct.  
Further, employees would not be able to freely disclose information to, and 
seek legal advice from, corporate counsel without fear that the fruits of their 
efforts would later be used against them. Consequently, Senator Arlen 
Specter introduced a bill, referred to as the "Attorney-Client Privilege 
Protection Act" (the "ACPP Act") to preserve the legal rights of 
corporations under investigation and their individual employees.2 ' The 
proposed legislation would, among other things, limit the government's 
ability to request protected information or penalize a company for not 
exerting enough pressure on employees to cooperate. In response to broad 
opposition to its policies, the DOJ has repeatedly revised its guidelines. 2 2 

Regardless of whether the culture of corporate cooperation changes, 
the hard-ball top-down approach that provides incentives for corporations to 
secure cooperation in internal investigations will, over time, become less 
successful at accomplishing its objectives. As corporate actors become 
increasingly aware of government practices, they will learn that although 
cooperation may be in the company's best interest, it may not be in their 
own. Consequently, they may refuse to cooperate, depriving the 
government of potentially valuable information. And undoubtedly, if 
Congress, the courts, or the revised guidelines are successful in curtailing 
current tactics, corporate incentives to waive privilege and coerce employee 
cooperation will be eliminated and may torpedo investigations.  

That does not, however, suggest that the government will become 
powerless to efficiently root out corporate wrongdoing. Instead, the 
government will have to supplement the existing approach with a "bottom

18. Some scholars have also defended the current system, asserting that the government should 
have every tool available to them because of the inherent difficulties in prosecuting white-collar crimes.  
See, e.g., Michael Elston, Cooperation with the Government is Good for Companies, Investors, and the 
Economy, 44 AM. CRIM. L. REv. 1435, 1437-39 (2007) (analyzing the obstacles to investigating 
corporate crime); Liesa L. Richter, The Power of Privilege and the Attorney-Client Privilege Protection 
Act: How Corporate America has Everyone Excited About the Emperor's New Clothes, 43 WAKE 
FOREST L. REv. 979 (2008) (warning that the ACPP Act is the work of the corporate lobby and will 
result in a pre-Enron "circle-the-wagons" approach).  

19. Among the organizations opposing the government's tactics are the American Bar Association 
(the "ABA"), the Association of Corporate Counsel (the "ACC"), and the United States Chamber of 
Commerce (the "Chamber of Commerce"). For a description of the opposition, see infra discussion at 
Parts II.A-D.  

20. For a description of the problems with coercing waiver of privilege, see infra discussion at 
Parts I.B.1-3.  

21. For a description of the proposed legislation, see infra notes 64, 72, 83, 119-120 and 
accompanying text.  

22. For a description of the guidelines, see infra Part I.B.1-4.
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up" approach long used to root out criminal behavior in other areas 

particularly drug enforcement and organized crime. That is, the 

government and corporations will have to .provide incentives not only to 

"kingpins" but also to "underlings." 23 There is every reason to believe that 

such a strategy can be effective in the corporate world. Indeed, it was 

successful in encouraging employee cooperation in the first and to date only 

internal investigation ever completed using this approach. 24 

Numerous scholars and practitioners have addressed fundamental 

reasons for restricting the government's powers and have suggested reforms 

including: adopting the ACPP Act;25 narrowing the standards for corporate 

criminal liability; 26 amending the Model Rules of Professional Conduct2 7 

and Federal Rules of Evidence; 28 conditioning legal fee advancement on a 

judicial finding of culpability; 2 9  and assuring a safe harbor to any 

corporation that meets a bright line test for cooperation. 3 0 Scholarship has 

not, however, focused on developing affirmative incentives for employees 

to cooperate with investigations.  

This article explores the need for the government to realign the 

incentives of employees with those of the corporation and the mechanisms 

available to accomplish that realignment. The first section will examine the 

23. See infra notes 267-270 and accompanying text.  

24. As part of the largest internal investigation ever conducted, Siemens AG ("Siemens") recently 

adopted an amnesty program, under which cooperating employees would be immune from negative 

employment action. For an in depth discussion of the Siemens investigation, see infra notes 250-256 

and accompanying text.  

25. See e.g., Gideon Mark & Thomas C. Pearson, Corporate Cooperation During Investigations 

and Audits, 13 STAN. J.L. Bus. & FIN. 1, 80-81 (2007) (advocating adoption of the ACPP Act); Maya 

Krigman, Prosecutorial Discretion of the Department of Justice in Corporate Criminal Cases, 74 

BROOK. L. REV. 231 (2008) (same).  

26. See, e.g., Andrew Weissmann & David Newman, Rethinking Criminal Corporate Liability, 82 

IND. L. J. 411 (2007) (suggesting limitations on corporate criminal liability); Preet Bahara, Corporations 

Cry Uncle and Their Employers Cry Foul: Rethinking Prosecutorial Pressure on Corporate Defendants, 

44 AM. CRIM. L. REV. 53 (2007) (arguing that prosecutorial power should be reined in by tightening 

standards of corporate criminal liability).  

27. See Sarah Helene Duggin, The McNulty Memorandum, the KPMG Decision and Corporate 

Cooperation: Individual Rights and Legal Ethics, 21 GEO. J. LEGAL ETHICS 341, 399-408 (2008) 

(suggesting amendments to Model Rules of Professional Conduct to prevent waiver of privilege and 

protect individual and corporate clients).  

28. The proposed amendment to Rule 502 of the Federal Rules of Evidence would have permitted 

corporations to selectively waive privilege in a government investigation without waiving as to all 

subsequent private actions. However, the selective waiver provision was ultimately dropped. Letter 

from Jerry E. Smith, Chair, Advisory Comm. on Evidence Rules, to David F. Levi, Chair, Standing 

Comm. on Rules of Practice and Procedure, U.S. Judicial Conference 4 (May 15, 2007), available at 

http://www.uscourts.gov/rules/Reports/EV05-
2 0 0 7 .pdf.  

29. See John J. Rehmann, Paying The Price: Should Corporations' Payment of Their Employees' 

Legal Fees be a Factor in Corporate Indictment Decisions?, 26 WASH. U. J. L. & POL'Y 379, 411 

(2008) (recommending a rule that allows prosecutors to consider "legal fee advancement on a judicial 

finding of probable cause that the employee is culpably involved in the underlying criminal offense of 

the corporation.").  

30. See Thomas O. Gorman, An Outline: DOJ and SEC Standards on Cooperation, in 

CORPORATE GOVERNANCE 2007: COUNSELING YOUR CLIENT FOR THE 2007 PROXY SEASON 887, 919 

(PLI Corp. L. & Practice, Course Handbook Ser. No. 10874, 2007).



Investigating Corporate Malfeasance

strategies currently employed by the DOJ and SEC to investigate, 
prosecute, and regulate corporate wrongdoing. The second section will 
explore constitutional and doctrinal objections to the current, coercive 
regulatory environment. The third section will analyze the effectiveness of 
the current top-down approach and explain why this strategy will be less 
effective at unraveling the web of corporate fraud in the future than it has 
been in the past. Recent cases and changes in DOJ guidelines make it less 
likely that old investigative techniques will work, and it is therefore 
necessary to seek techniques that will maximize investigative efficiency in 
light of those changes. The last section will outline a bottom-up approach 
more conducive to achieving cooperation while maintaining employees' 
legal rights. Such a system will better serve the interests of the government, 
the corporations, the employees, the shareholders, and the general public.  

I. Overview of Current Regulatory Environment 

In the wake of the Enron scandal, the DOJ, the SEC, self-regulatory 
organizations such as the Financial Industry Regulatory Authority 
("FINRA")3 1  and the Commodity Futures Trading Commission 
("CFTC"), 32 and state prosecutors have increasingly pressured companies 
to cooperate with investigations. The DOJ and SEC have adopted and 
published specific policies identifying criteria that they consider in 
determining, in the first instance, whether to award credit for cooperation 
and, second, how much credit to award for the provision of various forms of 
corporate assistance. The stated policies to which government agencies 
currently adhere do not explicitly require corporations to waive privilege or 
coerce employee cooperation in violation of their constitutional rights in 
order to garner cooperation credit. In practice, however, the guidelines still 
lead to waivers of privilege and employee coercion.  

31. The Financial Industry Regulatory Authority ("FINRA") has not issued specific cooperation 
guidance. Yet FINRA's "Sanction Guidelines" at factor 12 references "substantial assistance to FINRA 
in its examination and/or investigation of the underlying misconduct" as a principle consideration in 
determining sanctions. FINANCIAL INDUSTRY REGULATORY AUTHORITY, SANCTION GUIDELINES 7 
(2007).  

32. The Commodity Futures Trading Commission ("CFTC") issued an "Enforcement Advisory" 
on August 11, 2004 which promoted the waiver of privilege by making waiver a factor in CFTC's 
decision regarding cooperation for the mitigation of penalties. U.S. COMMODITY FUTURES TRADING 
COMM'N, ENFORCEMENT ADVISORY: COOPERATION FACTORS IN ENFORCEMENT DIVISION SANCTION 
RECOMMENDATIONS (2004) [hereinafter ENFORCEMENT ADVISORY 2004], available at 
http://www.cftc.gov/files/enf/enfcooperation-advisory.pdf. However, the CFTC issued a revised 
Enforcement Advisory eliminating the waiver language on March 1, 2007. U.S. COMMODITY FUTURES 
TRADING COMM'N, ENFORCEMENT ADVISORY: COOPERATION FACTORS IN ENFORCEMENT DIVISION 
SANCTION RECOMMENDATIONS (2007), available at http://www.cftc.gov/stellent/groups/public/cpdis 

ciplinaryhistory/documents/file/enfcooperation-advisory.pdf
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A. The SEC's Policies and Practices for Investigating Corporate 

Misconduct 

The SEC was the first administrative agency to adopt a formal 

policy of rewarding corporate cooperation. 33 In October 2001, the SEC 

issued a release referred to as the "Seaboard Report" which identified 

factors it would consider in assessing cooperation including: whether the 

company (1) voluntarily disclosed information that the SEC did not directly 

request and otherwise might not have uncovered; and (2) asked employees 

to cooperate with the SEC and made reasonable efforts to secure 

cooperation. 34 The Seaboard Report explained that the SEC would not view 

a company's waiver of privilege as "an end in itself, but only as a means 

(where necessary) to provide relevant and sometimes critical 

information." 3 5 

Recently, and likely in response to the mounting objections against 

the government's practices, 36 the SEC made its Enforcement Manual 

publicly available. 37 However, the Enforcement Manual states that the 

Seaboard Report remains the SEC's policy with respect to cooperation and 

reiterates many of its factors. 38 After repeating the language from the 

33. See Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 

and Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions, 

Exchange Act Release No. 44,969, Accounting and Auditing Enforcement Release No. 1,470 (October 

23, 2001) [hereinafter Seaboard Report], http://www.sec.gov/litigation/investreport/3
4 -4 4 96 9 .htm. The 

SEC announced this policy when it decided not to prosecute Seaboard Corporation despite evidence that 

the former controller of one of Seaboard's subsidiaries had caused the books and records to be 

inaccurate and its financial reports misstated. In determining not to take action against the parent 

company, the SEC considered that Seaboard cooperated fully by turning over its investigation results, 

rather than invoking privilege. Also, the company promptly took remedial steps-terminating the 

controller and other employees involved in the wrongdoing, restating its financials, and refining its 

auditing processes. Id.  

34. Id. (considerations are embodied in the numbered factors 8 and 11 of the Seaboard Report).  

The other factors the SEC would consider, included whether the company: (1) cooperated with the SEC 

and other regulatory and law enforcement agencies; (2) promptly make available to the SEC staff the 

results of any review and provided sufficient documentation reflecting its response to the situation; (3) 

identified possible violative conduct and evidence with sufficient precision to facilitate prompt 

enforcement actions against those who violated the law; and (4) produced a thorough and probing 

written report detailing the findings of its review. Id.  

35. Id. at n.3.  

36. A few months before the publication of the Enforcement Manual, then-SEC Commissioner 

Paul Atkins explained that the SEC was re-examining its policies regarding "cooperation credit" and 

"penalties" partly in light of the legislation proposed by Specter. See Paul S. Atkins, Comm'r, U.S. Sec.  

& Exch. Comm'n, Remarks at the Federalist Society Lawyers' Chapter of Dallas, Texas (Jan. 18, 2008), 

available at http://www.sec.gov/news/speech/2008/spch0l1808psa.htm.  

37. The SEC posted its Enforcement Manual on its website on October 6, 2008. See SECURITIES 

AND EXCHANGE COMM'N, DIVISION OF ENFORCEMENT, ENFORCEMENT MANUAL (2008) [hereinafter 

SEC ENFORCEMENT MANUAL], http://www.sec.gov/divisions/enforce/enforcementmanual.pdf.  

38. The cooperation factors listed in the Enforcement Manual include: (1) timely disclosing facts 

relevant to the investigation; (2) voluntary producing relevant information not requested; (3) requesting 

that corporate employees cooperate with the staff and make all reasonable efforts to secure such 

cooperation; (4) making witnesses available for interviews when it might otherwise be difficult or
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Seaboard Report relating to waiver,39 the Enforcement Manual explains that 
waiver is not a prerequisite to obtaining credit for cooperation: "A party's 
decision to assert a legitimate privilege will not negatively affect their claim 
to credit for cooperation." 40 Rather, the appropriate inquiry for considering 
cooperation is whether, "notwithstanding a legitimate claim of. . . privilege 

. the party has disclosed all relevant underlying facts within its 
knowledge.' 4 1 

Although the cooperation factors articulated by the SEC are silent 
regarding employee coercion, corporations have, in practice, received credit 
for coercing employee cooperation. As an example, in a release describing 
its settlement with American Int'l Group, Inc. ("AIG"), the SEC explained 
that the reduced penalty took into account the company's "complete 
cooperation" including "[sending] a clear message to its employees that 
they should cooperate in the staff's investigation by terminating those ...  
who chose not to cooperate." 42 Similarly, in a release describing its 
settlement with Merrill Lynch & Co, the SEC explained that the mitigated 
penalty took into account "certain affirmative conduct" including the 
company's decision to terminate two executives after they asserted their 
constitutional right and "refused to testify." 43 

Further, despite the Seaboard Report's explanation that the SEC 
would not consider waiver as an "end in itself, but only as a means (where 
necessary) to provide relevant . . . information," 44 the SEC has taken a 
company's decision not to assert privilege into account when assessing 
cooperation. In a release describing its settlement with food retailer Royal 
Ahold, the SEC explained that it was settling without seeking penalty 
because of the company's "extensive cooperation" including "waiv[ing] the 

impossible for the SEC to interview the witnesses, and (5) assisting in the interpretation of complex 
business records. Id. 4.3.  

39. The Enforcement Manual states that "the SEC does not view a party's waiver of privilege as 
an end in itself, but only as a means (where necessary) to provide relevant and sometimes critical 
information to the staff" Id.  

40. Id.  
41. Id.  
42. SEC v. Am. Int'l Group, Litig. Release No. 19560 (Feb. 9, 2006) [hereinafter AIG Release], 

available at http://www.sec.gov/litigation/litreleases/lr19560.htm (settling with the SEC with a $700 
million disgorgement and a $100 million penalty). Other factors that the SEC took into account in 
assessing AIG's cooperation are that AIG: "(i) promptly provided information regarding any relevant 
facts and documents uncovered in its internal review and (ii) provided the staff with regular updates on 
the status of the internal review." Id.  

43. SEC v. Merrill Lynch, Litig. Release No. 18038 (Mar. 17, 2003), available at 
http://www.sec.gov/litigation/litreleases/lr18038.htm (settling with the SEC with a $37.5 million in 
disgorgement, $5 million in prejudgment interest, and a civil penalty of $37.5 million). Another factor 
that the SEC considered in assessing Merrill's cooperation is that the company "brought the energy trade 
transaction to the staffs attention at a time when it believed the staff was unaware of its existence." Id.  

44. Seaboard Report, supra note 33, at n.3.
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attorney-client privilege and work product protection with respect to its 

internal investigations." 45 

As objections to the government's coercive tactics have intensified, 

the SEC has provided less detailed descriptions of cooperation in their 

releases. 46 Recent releases generally contain boilerplate language regarding 

cooperation, which may be a sign that the culture of cooperation and waiver 
has not changed; it has just gone underground.4 7 The uncertainty 

surrounding the SEC's practices leaves companies and their counsel at a 
loss when determining what is required to gain cooperation credit.4 8 In the 

face of such uncertainty, companies routinely err on the side of coercing 

cooperation from employees and disclosing privileged information because 

any perceived failure to cooperate may produce draconian consequences. 4 9 

45. SEC v. Koninklijke Ahold N.V., Litig. Release No. 18929 (Oct. 13, 2004) [hereinafter Ahold 

Release], available at http://www.sec.gov/litigation/litreleases/lr18929.htm (settling without seeking a 

penalty from Ahold "because of the company's extensive cooperation with the Commission's 
investigation"). Other factors the SEC considered in assessing cooperation are that Ahold self-reported 
the misconduct and conducted an extensive internal investigation, promptly provided internal 
investigative reports, waived privilege with respect to its internal investigation, made its current 
personnel available for interviews, and promptly took remedial actions including, revising its internal 
controls and terminating employees responsible for the wrongdoing. Id.  

46. See, .e.g., Press Release, U.S. SEC, SEC Charges Monster Worldwide Inc. for Backdating 
Scheme (May 18, 2009), available at http://www.sec.gov/news/press/2009/2009-113.htm (penalizing 
Monster $2.5 million and noting that "The Commission took into account the cooperation that Monster 
provided Commission staff during the course of the investigation."); Press Release, U.S. SEC, SEC 

Charges Take-Two for Stock Options Backdating Scheme (Apr. 1, 2009), available at 
http://www.sec.gov/news/press/2009/2009-72.htm (imposing a penalty of $3 million and acknowledging 
"the cooperation provided by Take-Two during the course of the investigation."); Press Release, U.S.  

SEC, SEC Charges Sycamore Networks, Former Executives in Stock Options Backdating Case (July 9, 
2008), available at http://www.sec.gov/news/press/2008/2008-136.htm ("The settlement with Sycamore 
takes into account the company's cooperation during the Commission's investigation.").  

47. Several SEC releases-both press releases and litigation releases-have recently included 
almost identical language indicating only that the Commission "takes [or took] into account the 

[company's] cooperation" during the investigation. See, e.g., Press Release, U.S. SEC, SEC Charges 
Monster Worldwide Inc. for Backdating Scheme, supra note 46; SEC v. Sycamore Networks, Inc., Litig.  

Release No. 20638, Accounting and Auditing Enforcement Release No. 2843 (July 9, 2008), available 
at http://www.sec.gov/litigation/litreleases/2008/lr20638.htm ("The settlement with Sycamore takes into 

account the company's cooperation during the Commission's investigation."). Further, there are 

litigation releases which do not address cooperation at all even when the corresponding press releases 
do, making knowledge of a company's cooperation dependent upon which document is discovered. See 

SEC v. Take-Two Interactive Software, Inc., Litig. Release No. 20982, Accounting and Auditing 
Enforcement Release No. 2957 (Apr. 1, 2009), available at http://www.sec.gov/litigation/litreleases/200 
9/1r20982.htm.  

48. Then-SEC Commissioner Paul S. Atkins acknowledged, "[T]he SEC must provide more 
predictability [on] corporate penalties and settlements. Companies should have a clear understanding of 

what it takes to receive cooperation credit, and that credit should be fairly and evenly administered." 
Paul S. Atkins, Comm'r, U.S. Sec. & Exch. Comm'n, Remarks to the 'SEC Speaks in 2008' Program of 

the Practising Law Institute (Feb. 8, 2008), available at http://www.sec.gov/news/speech/2008/spch0208 
08psa.htm.  

49. See, e.g., NICOLE A. BAKER ET AL., THE SECURITIES ENFORCEMENT MANUAL 67 (2007) 

(suggesting that corporations in almost all cases should "maintain a posture of cooperation with the 
[SEC] staff in the day-to-day conduct of an investigation.").
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B. The DOJ's Policies and Practices for Investigating Corporate 
Misconduct 

The DOJ, like the SEC, has recently published facially 
unobjectionable standards for determining whether to charge a corporation 
and award credit for cooperation. In practice, however, these standards 
arguably perpetuate the culture of coercion and waiver developed under 
former guidelines. Unlike any version of SEC guidelines, previous DOJ 
guidelines have been criticized for encouraging corporations to waive 
privilege and coerce employee cooperation in violation of their Fifth and 
Sixth Amendment rights. During the past decade, the DOJ has altered its 
policies regarding corporate cooperation five times. Under each version of 
the guidelines, a key component for making prosecutorial decisions
including decisions to enter into deferred prosecution agreements ("DPAs") 
or non-prosecution agreements ("NPAs")-has always revolved around the 
level of cooperation by corporations under investigation. 50 However, in 
response to intense objections, each version of the guidelines modified the 
requirements for awarding cooperation credit.  

1. The Holder Memo 

Breaking with the tradition of keeping charging criteria 
confidential, then-Deputy Attorney General Eric Holder issued the initial 
iteration of the DOJ's policies regarding a corporation's willingness to 
cooperate, Bringing Criminal Charges Against Corporations (the "Holder 
Memo"), on June 16, 1999.51 Although not "outcome-determinative,"5 2 the 
Holder Memo identified several factors prosecutors should weigh in 
assessing cooperation.5 3  First, prosecutors should consider the 

50. Deferred prosecution agreements ("DPAs") and non-prosecution agreements ("NPAs") 
function almost exactly as they sound. See, e.g., Spivack & Raman, supra note 14, at 159. A DPA 
defers prosecution so long as the corporation meets its requirements and typically entails the concurrent 
filing of an information or indictment in federal court along with a motion to hold the charges in 
abeyance during the deferred period. An NPA foregoes prosecution altogether and typically does not 
entail the filing of any criminal charges. Id. The use of these agreements became more routine in the 
wake of the Anderson collapse as the DOJ sought alternative means for punishing a corporation without 
the fallout and potential destruction of the corporation. See Kyle C. Barry & David Debold, Consistency 
in Non-prosecution and Deferred Prosecution Agreements: A Lesson from the World of Federal 
Sentencing, 20 FED. SENT'G REP. 331, 331 (2008) ("Since the harsh consequences of the Arthur 
Andersen conviction, federal prosecutors have stepped up pursuit of a new strategy of [DPAs and NPAs] 
aimed at punishing and deterring corporations without causing them to collapse."). Some commentators 
believe, that the use of DPAs and NPAs has become the "standard" means for concluding corporate 
criminal investigations. See id.; see also Orland, supra note 14, at 45 ("The Justice Department now 
routinely disposes of charges of corporate misconduct by entering into [DPAs or NPAs] with putative 
corporate defendants.").  

51. Memorandum from Deputy Att'y Gen. Eric H. Holder, Jr. to All Component Heads and U.S.  
Attorneys (June 16, 1999) [hereinafter Holder Memo], available at 
http://www.ustice.gov/criminal/fraud/documents/reports/1999/charging-corps.  

52. Id. at Intro.  
53. Id. II.A.4, VIA-B.

2010] 173



AM. J. CRIM. L.

completeness of the corporation's disclosure, including waiver of the 

attorney-client privilege and work-product protection.5 4 The Holder Memo 
specifically provided that prosecutors could "request a waiver in 
appropriate circumstances." 55 Second, prosecutors should consider whether 

the corporation appeared to be protecting its culpable employees by 

advancing their attorneys' fees, retaining them without sanction, or 
providing them with information about the government's investigation 
pursuant to a joint defense agreement. 56 

2. The Thompson and McCallum Memos 

In response to the corporate scandals following the collapse of 

Enron and Anderson, on January 20, 2003, then-Deputy Attorney General 
Larry Thompson, issued a memorandum Principles of Federal Prosecution 

of Business Organizations (the "Thompson Memo"), which superseded the 
Holder Memo. 57 The main focus of the revisions was "increased emphasis 

on and scrutiny of the authenticity of a corporation's cooperation." 5 8 With 
respect to assessing cooperation, the Thompson Memo left intact the two 

factors of the Holder Memo-regarding the completeness of disclosure 
including waiver; and protection of culpable employees. 59 The memo 

added that prosecutors should consider whether the corporation engages in 

conduct "that impedes the investigation (whether or not rising to the level 
of criminal obstruction)."6 0 

Congress, along with numerous interest groups, criticized the 
Thompson Memo for providing no guidance on when. and how privilege 
waiver would be required and no standards by which a corporation could 

determine when an employee appeared culpable enough to warrant 

withholding legal fees.61 In response to this criticism, then-Acting Deputy 

54. See id. VI.B. ("Such waivers permit the government to obtain statements of possible 
witnesses, subjects, and targets, without having to negotiate individual cooperation or immunity 

agreements.").  
55. See id. ("The Department does not ... consider waiver of a corporation's attorney-client and 

work-product protection an absolute requirement, and prosecutors should consider the willingness of a 

corporation to waive such protection when necessary to provide timely and complete information as one 
factor in evaluating the corporation's cooperation.").  

56. Id.  

57. Memorandum from Deputy Att'y Gen. Larry D. Thompson to Heads of Dep't Components 
and U.S. Attorneys (Jan. 20, 2003) [hereinafter Thompson Memo], available at 
http://www.justice.gov/dag/cftf/businessorganizations.pdf.  

58. Id. at Intro.  

59. See supra notes 51-56 and accompanying text.  

60. See Thompson Memo, supra note 57, VI.B.  

61. See, e.g., Rebecca C.E. McFadyen, The Thompson Memo: Its Predecessors, its Successor, and 

its Effect on Corporate Attorney-Client Privilege, 8 J. Bus. & SEC. L. 23, 29 (2007) ("[T]he Thompson 
Memo recognized the impropriety of a waiver request for communications regarding a corporation's 
ongoing defence in a criminal investigation, but the Memo's general lack of guidance created a 'wide 
area in the middle where the practices of federal prosecutors vary considerably."') (quoting The 

Thompson Memorandum's Effect on the Right to Counsel in Corporate Investigations: Hearing Before 

the S. Comm. on the Judiciary, 109th Cong. 145 (2006) (statement of Andrew Weissmann, Partner,

174 [Vol. 37:2
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Attorney General Robert McCallum, issued what was more of an 
explanatory than substantive memorandum, Waiver of Corporate Attorney
Client and Work-Product Protection (the "McCallum Memo"), on October 
21, 2005.62 Rather than altering any of the factors contained in the 
Thompson Memo, it simply directed how each United States Attorney's 
Office would implement the Thompson Memo's waiver factor by 
establishing procedures that prosecutors had to follow before asking a 
corporation to waive its privilege. 63 

3. The McNulty Memo 

Criticism of the Thompson Memo mounted with the introduction of 
the ACPP Act designed to prevent the erosion of the attorney-client 
privilege and work-product protection,64 and the decision of the United 
States District Court for the Southern District of New York in United States 
v. Stein.65 In Stein, Judge Kaplan held that the fee provision contained in 
the Thompson Memo, combined with the government agents' 
implementation of it, violated the constitutional rights of certain KPMG 
employees, including Mr. Smith.66 In response to these objections, then
Deputy Attorney General Paul J. McNulty, issued a memorandum 
Principles of Federal Prosecution of Business Organizations (the "McNulty 
Memo") that set forth revised guidelines with respect to charging 
corporations. 67 

The most significant policy shift from the Thompson Memo was an 
explicit statement that waiver was not a prerequisite to a finding that a 
company had cooperated. While the guidelines still permitted prosecutors 

Jenner & Block)); The Thompson Memorandum's Effect on the Right to Counsel in Corporate 
Investigations: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 147 (2006) (statement of 
Andrew Weissmann, Partner, Jenner & Block) (pointing out a lack of uniform standards in the 
application of the Thompson Memo and going on to suggest that the Thompson memo "should be 
revised so that it no longer encourages an environment where employees risk losing their jobs or legal 
defense").  

62. Memorandum from Acting Deputy Att'y Gen. Robert D. McCallum, Jr. to Heads of Dep't 
Components and U.S. Attorneys, (Oct. 21, 2005) [hereinafter McCallum Memo], available at 
http://lawprofessors.typepad.com/whitecollarcrimeblog/files/AttorneyClientWaiverMemo.pdf.  

63. Id.  
64. Attorney-Client Privilege Protection Act of 2006 ("ACPP Act of 2006"), S. 30, 109th Cong.  

(2006). The ACPP Act of 2006 was introduced on December 8, 2006 and did not reach debate prior to 
the conclusion of Congress's session. Senator Specter promptly reintroduced the legislation in the first 
session of the 110th Congress on January 4, 2007. See Attorney-Client Privilege Protection Act of 2007 
("ACPP Act of 2007"), S. 186, 110th Cong. (2007). See infra Part II.A for a description of the ACPP 
Act of 2007.  

65. Stein I, 435 F.Supp. 2d 330 (S.D.N.Y. 2006).  
66. Id. at 381-82. See infra Parts II.B.1-3 and accompanying notes for a description of the Stein 

opinion finding infringements of the Fifth Amendment rights against self-incrimination and to fairness 
in criminal proceedings, as well as of the Sixth Amendment right to counsel.  

67. Memorandum from Deputy Att'y Paul J. McNulty to Heads of Department Components and 
United States Att'ys (Dec. 12, 2006) [hereinafter McNulty Memo], available at 
http://www.usdoj.gov/dag/speeches/2006/menultymemo.pdf.
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to request waiver, it limited their ability to do so by implementing a two-tier 
system for categorizing information and adopting different procedures for 

seeking access to each. Category I information was factual in nature (e.g., 
key documents, witness statements, factual interview memoranda). Before 

seeking Category I materials, prosecutors were required to obtain written 

authorization from a United States Attorney. Category II information was 
non-factual work-product (e.g., attorney notes, reports of counsel's 

conclusions, legal determinations) which should rarely be sought. Before 
seeking Category II materials, prosecutors were required to establish a 

"legitimate need" for the information and obtain written authorization from 
the Deputy Attorney General. 68 

This bifurcated system for obtaining information remained fraught 

with ambiguity-many questions lingered regarding the nature and degree 
of pressure prosecutors may lawfully place on cooperating companies. 6 9 

The Memo appears to have been an effort to silence critics rather than an 
effort to effect change. 70 

4. The Filip Memo 

After much criticism of the McNulty Memo,7 1 Senator Specter re
introduced the ACPP Act.7 2 A few weeks later, on the same day the Second 

68. Id. VII.B.2. The memo went on to explain that a "legitimate need" to justify a prosecutor's 
request for waiver depends upon: 

(1) the likelihood and degree to which the privileged information will benefit 
the government's investigation; (2) whether the information sought can be 
obtained in a timely and complete fashion by using alternative means that do 
not require waiver; (3) the completeness of the voluntary disclosure already 
provided; and (4) the collateral consequences to a corporation of a waiver.  

69. See Eric W. Sitarchuk & Gina M. Smith, New Department of Justice Guidelines on Corporate 

Prosecutions: Does The Song Remain the Same? 16 BUS. L. TODAY, July-Aug. 2007, at 49, available 

at http://www.abanet.org/buslaw/blt/2007-07-08/smith.shtml. Others asserted that waiver was simply 
driven underground by the approach of the McNulty Memo. See The McNulty Memorandum's Effect on 
the Right to Counsel in Corporate Investigations: Hearing Before the S. Comm. on Crime, Terrorism, 

and Homeland Security of the H. Comm. on the Judiciary, 110th Cong. 98 (2007) (statement of Karen J.  

Mathis, President, American Bar Association, Chicago, Illinois) ("And what we think is happening, but 
there is no hard evidence, because it is not being kept by DOJ, is that what is happening now is it has 
gone underground, and there now are implicit requirements that they be waived."); id. at 100 (testimony 
of Andrew Weissmann, Partner, Jenner and Block, New York, NY) ("[O]ur feedback is from our folks 
out in the field, that the practice continues underground."); Pamela A. MacLean, McNulty Memo on 
Attorney-Client Privilege Blasted for Lack of Change, NAT'L L.J., January 26, 2007 (discussing 
perception that McNulty Memo would only result in a "don't ask, don't tell" policy driving waiver 
underground).  

70. The introduction to the McNulty Memo emphasized the confidence that the Deputy Attorney 
General had in the system. As McNulty stated, "I remain convinced that the fundamental principles that 
have guided our enforcement practices are sound." McNulty Memo, supra note 67, Intro, at 1. The 
Memo explained that the primary reason for the revisions was the corporate legal community's "concern 

that our practices may be discouraging full and candid communications between corporate employees 
and legal counsel" and that the main benefit will be the increase of "public confidence in the 
Department." See id., Intro, at 1-2.  

71. See e.g., John K. Villa, The McNulty Memorandum: A Reversal in Practice or in Name 

Only?, ACC DOCKET, April 2007, at 88, 88, available at
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Circuit affirmed the dismissal of the indictments against the KPMG 
Defendants,7 3 the DOJ once again, revised its guidelines. The new 
guidelines were, for the first time, codified in the United States Attorney's 
manual on August 28, 2008 by Deputy Attorney General Mark R. Filip (the 
"Filip Memo").  

The Filip Memo instructs prosecutors to consider the following 
factors when determining whether to charge a corporation: (1) The 
corporation's "timely and voluntary disclosure of wrongdoing and its 
willingness to cooperate in the investigation of its agents;" and (2) The 
corporation's "remedial actions, including 'any efforts to implement an 
effective corporate compliance program (or to improve an existing one), to 
replace responsible management, to discipline or terminate wrongdoers, to 
pay restitution, and to cooperate with the relevant government agencies." 74 

In assessing cooperation, the Filip Memo goes on to explain that 
prosecutors may consider, "the corporation's willingness to provide 
relevant information and evidence [as well as] identify relevant actors 
within and outside the corporation."75 

The new guidelines changed prior policies in two main respects.  
First, prosecutors may not consider whether a company is paying attorneys' 
fees for employees or whether it entered into a joint defense agreement with 
employees in assessing a company's willingness to cooperate. 7 6 Second, 

http://www.wc.com/assets/attachments/EthicsPrivilegeWEBApril07.pdf (questioning whether the 
McNulty Memo will prevent further erosion of the privilege and encroachment upon the right of 
corporate employees).  

72. This time the bill was entitled the Attorney-Client Privilege Protection Act of 2008 ("ACPP 
Act of 2008"), S. 3217, 110th Cong. (2008). Similar to the earlier bill, this version would prohibit the 
government from requesting waiver of the attorney-client privilege or work-product doctrine, and 
weighing into its charging decision whether a company advanced legal fees. See id. The 2008 and 2009 
incarnations of the bill went further than earlier versions by applying to both criminal and civil 
proceedings and including both charging and enforcement decisions. Id. Commentators have debated 
whether the bill would be effective despite its lack of an enforcement mechanism. Compare Ball & 
Bolia, supra note 17, at 257 ("The new bill . . . is armed to the teeth with provisions protecting 
corporations' core privileges and corporate constituents' right to counsel."), with The McNulty 
Memorandum's Effect on the Right to Counsel in Corporate Investigations: Hearing Before the S.  
Comm. on Crime, Terrorism, and Homeland Security of the H. Comm. on the Judiciary, 110th Cong. 34 
(2007) (testimony of William Sullivan, Partner, Winston & Strawn, Former Assistant United States 
Attorney, District of Columbia) ("While the idea encompassed by the bill is sound, it lacks an 
enforcement mechanism to ensure meaningful restraint. I encourage the consideration of a sanctions 
provision to deter the willful Government violator.").  

73. See United States v. Stein, 541 F.3d 130, 157-58 (2d Cir. 2008).  
74. U.S. DEP'T OF JUSTICE, UNITED STATES ATTORNEYS' MANUAL tit. 9, 9-28.300 (2008) 

[hereinafter Filip Memo]; see also id. 9-28.000-9-28.1300.  
75. Id. 9-28.700(A) (emphasis added). Other indicia of cooperation are "providing non

privileged documents and other evidence, making witnesses available for interviews, and assisting in the 
interpretation of complex business records." Id. 9-28.720 n.2. The guidelines explain that cooperation 
is a "potential mitigating factor." Id. 9-28.700(A). And the "failure to cooperate, in and of itself, does 
not support or require filing of charges." Id.  

76. See id. 9-28.730 ("[This] prohibition is not meant to prevent a prosecutor from asking 
questions about an attorney's representation of a corporation or its employees, officers, or directors, 
where otherwise appropriate under the law.").
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prosecutors may not ask a company under investigation to disclose 
information protected by the attorney-client privilege or work-product 
protection. The new guidelines abandoned the two-tier system outlined in 

the McNulty Memo in favor of a "don't ask" rule.77 Prosecutors are 
instructed not to judge a corporation's cooperation based on waiver of 

privilege, but rather by whether it provides the "relevant facts."78 

In practice, this focus may prove to be a distinction without a 
difference. 79 The problem is that the Filip Memo's solution to the waiver 
issue begs the question: What should a corporation do if the "relevant facts" 
are protected by the attorney-client privilege or constitute attorney work
product?80 And, as importantly, how widely defined is the phrase "relevant 
facts?" Although not requiring waiver, the Filip Memo states that a 
corporation that does not disclose the relevant facts to the government "for 
whatever reason"-which by definition includes the assertion of 
privilege-"should not be entitled to receive credit for cooperation."81 

Accordingly, corporations seeking credit may still be required to disclose 
privileged information should the government unilaterally determine that 

such information constitutes "relevant facts."8 2 Senator Specter responded 
to the Filip Memo by re-introducing the ACPP Act.8 3 

77. See id. 9-28.710 ("[W]hile a corporation remains free to convey non-factual or 'core' 
attorney-client communications or work-product-if and only if the corporation voluntarily chooses to 
do so-prosecutors should not ask for such waivers and are directed not to do so.").  

78. Id. 9-28.720.  
79. The Filip Memo suggests that it is not changing the view of earlier guidelines as "[waiver] has 

never been a prerequisite . . . for a corporation to be viewed as cooperative." Id. 9-28.710; see also 

Mark J. Stein & Joshua A. Levine, The Filip Memorandum: Does It Go Far Enough?, N.Y.L.J., Sep. 11, 
2008, available at http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1202424426861 ("Ironically, the 
Filip Memo may actually lessen the procedural protections that the McNulty Memo offered . . .  
[because] no approvals are required for a prosecutor to seek factual material even where its provision 
may require a privilege waiver.").  

80. See Anthony Alexis et al., Requests to Waive Corporate Attorney-Client Privilege: History 

and Analysis, in MAYER BROWN, IN Focus: CORPORATE LITIGATION WEB SERIES 6-7 (2008), 

http://www.mayerbrown.com/publications/article.asp?id=6384&nid=
6 ("Despite the recent Filip Memo 

and potential Congressional legislation, it is likely that prosecutors will continue to look favorably on 
waivers. Thus, waiving privileges is likely to remain one way to demonstrate cooperation."); Alan I.  
Raylesberg, DOJ Revises Guidelines to Limit Demands that Corporations Waive Attorney-Client 
Privilege or Not Advance Employees' Legal Fees as a Condition of "Cooperating" with a Government 
Investigation (Sept. 8, 2008), http://www.chadbourne.com/clientalerts/2008/dojrevises (same).  

81. Filip Memo, supra note 74, 9-28.720.  

82. Former Deputy Attorney General McNulty recently commented that under the new guidelines 
"there is still a pressure to waive attorney-client privilege if you have 'relevant factual information' 
covered by the. . . privilege that the government wants to get." Brian Baxter, With Thompson Trashed 
and McNulty Moot, Filip Memo's Time has Come, AM. L. DAILY, Aug. 28, 2008, available at 

http://amlawdaily.typepad.com/amlawdaily/2008/08/with-thompson-t.html. Practitioners have likewise 
noted that the issue remains in the Filip era.  

83. See Attorney-Client Privilege Protection Act of 2009 ("ACPP Act of 2009"), S. 445, 111th 
Cong. (2009). For a description of the ACPP Act of 2009, see infra notes 121-124 and accompanying 
text. Senator Specter called the revisions "unsatisfactorily vague" and noted that the new focus on 
disclosure of facts, rather than upon waiver, failed to address the situation where facts may have been 
obtained with the expectation that they would be protected. Letter from Arlen Specter, U.S. Senator, to 
Mark Filip, Deputy Att'y Gen., U.S. Dep't of Justice (July 10, 2008), available at
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Regardless of whether Congress passes the ACPP Act, there is a 
real possibility that the new guidelines may create an underground system 
of waiver and coercion because these tactics have become so entrenched in 
white-collar practice. 84 The government is still not required, despite 
proposed legislation, 85 to disclose the factors it considered in deciding 
whether to charge corporations, and incentives to provide all "relevant 
information" remain.86 It appears that, as the DOJ has placed more 
restrictions on the ability of prosecutors to request waiver and coercion of 
employees, the descriptions of cooperation contained in DPAs and NPAs 
have become increasingly vague. 87 This approach, like the one taken by the 
SEC, will likely result in companies having less guidance on how to curry 
favor with the :government. This leaves companies who are attempting 
avoid indictment in a precarious situation as they will be forced to speculate 
as to what conduct will be rewarded. As a result, companies likely will err 

http://specter.senate.gov/public/index.cfim?FuseAction=NewsRoom.NewsReleases&ContentRecordid= 
09ee0cfc-978b-d2cb-c6e6-51lbec8ea4ea&Regionid=&Issue_id. In fact, Senator Specter released a 
statement the day the new guidelines were released acknowledging that the "revised guidelines are a 
step in the right direction but they leave many problems unresolved so that legislation will still be 
necessary." Press Release, Senator Arlen Specter, Specter Responds to DOJ's Revisions of Attorney
Client Privilege Guidelines (Aug. 28, 2008), available at http://specter.senate.gov/public/index.cfm?Fus 
eAction=NewsRoom.NewsReleases&ContentRecord_id=0aa887f-f40c-f557-5dbb
4aef8032b8f9&Regionid=&Issueid=.  

84. In fact, much anecdotal evidence indicates that this may have already happened, at least to a 
degree. See, e.g., William A. Haddad, Ending the 'Culture of Waiver' in Governmental Investigations, 
MASS. LAWYERS WEEKLY, Dec. 1, 2008, available at http://www.dwyercollora.com/law
articles/securities/culture-of-waiver.aspx (noting that the culture of waiver persists even after the 
McNulty memo and the SEC Enforcement Manual were released); Baxter, supra note 82 (remarking 
that even post-Filip, "the power wielded by federal prosecutors remains, because there is still underlying 
pressure on companies to waive attorney-client privilege in many instances").  

85. As a result of the inconsistencies in DPAs and NPAs, the Accountability in Deferred 
Prosecution Act ("ADPA") was proposed by Representative Pascrell in 2008 and re-introduced in 2009.  
See Accountability in Deferred Prosecution Act ("ADPA") of 2009, H.R. 1947, 111th Cong. (2009) 
(introduced Apr. 2, 2009); Accountability in Deferred Prosecution Act of 2008, H.R. 6492, 110th Cong.  
(2008) (introduced July 15, 2008) (identical text). The ADPA would require the Attorney General to 
issue public guidelines on the use of DPAs and NPAs, provide for judicial oversight and approval of 
agreements, and require public disclosure on DOJ website. H.R. 1947 at 5-8.  

86. See Sarah Ribstein, Note, A Question of Costs: Considering Pressure on White Collar 
Criminal Defendants, 58 DUKE L.J. 857, 871 (2009).  

87. As an example, a 2009 DPA included boilerplate language and a lack of any detail regarding 
cooperation, simply noting that the company voluntarily conducted an investigation and cooperated with 
the DOJ investigation. See Letter from Steven A. Tyrell & Jonathan E. Lopez, U.S. Dep't of Justice, 
Criminal Div., Fraud Section, to Paul V. Gerlach, Counsel for Novo-Nordisk A/S at 4 9(c) (May 6, 
2009) [hereinafter Novo-Nordisk DPA], available at http://www.law.virginia.edu/pdf/faculty/garrett/nov 
onordisk.pdf. However, a 2006 DPA included a substantial amount of detail on cooperation, including 
termination of employees. See Deferred Prosecution Agreement, United States v. Computer Associates 
Int'l, Inc., Cr. No. 04-837 at 3 (E.D.N.Y. Sept. 22, 2004) [hereinafter Computer Associates DPA], 
available at http://www.law.virginia.edu/pdf/faculty/garrett/computerassociates.pdf (noting specifically 
that Computer Associates took a number of remedial actions including "terminating CA officers and 
employees who were responsible for the improper accounting, inaccurate financial reporting, and 
obstruction of justice ... [and] terminating CA officers and employees who refused to cooperate with 
CA's internal investigation").
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on the side of disclosure and coercion to ensure that prosecutors perceive 

them as cooperative.8 8 

C. Parallel SEC and DOJ Investigations 

Other than the language in the Enforcement Manual relating to 

waiver, it does not appear that the SEC has altered its system for 

investigating and regulating corporate misconduct. In particular, the SEC 

has not amended any of the Seaboard factors for cooperation, under which 

coercion of employees has been rewarded.8 9 Unless the SEC revises its 

guidelines and practices to substantially mirror current DOJ policies, there 

may be an end-run around the restrictions recently implemented by the 

DOJ. The current regulatory environment permits, and even encourages, 

cooperation and information sharing among government agencies.9 0 DOJ 

investigations are typically followed by or conducted parallel to SEC 

investigations.91 

As a result of the long-standing tradition of pursuing common 

regulatory and enforcement goals via parallel proceedings, a corporation 

endeavoring to obtain cooperation credit with the SEC may provide 

privileged information to the SEC or coerce employees into cooperating 

with the investigation. SEC regulators may then subsequently share the 

fruits of their investigation with criminal prosecutors at the DOJ without 

notice to the company or its employees. 92 This collaboration between the 

SEC and DOJ is generally permissible.93 

88. As Mary Jo White, a former United States Attorney explained: "To ensure that a company 

does not become that 'rare' case resulting in a corporate indictment with all of its attendant negative 

consequences ... a company must not poke the government in the eye by declining any of its requests or 

suggestions." Lisa Kern Griffin, Compelled Cooperation and the New Corporate Criminal Procedure, 

82 N.Y.U.L. REV. 311, 327 (2007) (quoting Mary Jo White, Corporate Criminal Liability: What Has 

Gone Wrong?, 2 37TH ANNUAL INSTITUTE ON SECURITIES REGULATION 815, 820-21 (PLI Corp. Law & 

Practice, Course Handbook Ser. No. B-1517, 2005).  

89. See supra notes 33-34 and accompanying text.  

90. The SEC Enforcement Manual unabashedly points out that "[p]arallel civil and criminal 

proceedings are not uncommon . . . . [and] the [SEC] staff is encouraged to work cooperatively with 

criminal authorities, to share information, and to coordinate their investigations with parallel criminal 

investigations when appropriate." SEC ENFORCEMENT MANUAL, supra note 37, 5.2.1.  

91. For example, the SEC brought civil actions that paralleled criminal investigations notably 

relating to, among others, Adelphia, AIG, Enron, WorldCom, Tyco, HealthSouth, Kmart, Dynegy, 

Qwest, KPMG, Merrill Lynch, Computer Associates, and Martha Stewart. See, e.g., U.S. DOJ, 

CORPORATE FRAUD TASK FORCE, 2008 REPORT TO THE PRESIDENT 1.25-1.29 (Apr. 2, 2008), available 

at http://www.justice.gov/archive/dag/cftf/corporate-fraud2008.pdf; Press Release, U.S. DOJ, Fact 

Sheet: President's Corporate Fraud Task Force Marks Five Years of Ensuring Corporate Integrity (July 

17, 2007), available at http://www.usdoj.gov/opa/pr/2007/July/07_odag_507.html; U.S. DOJ, 

CORPORATE FRAUD TASK FORCE, FIRST YEAR REPORT TO THE PRESIDENT 3.24-3.32 (July 22, 2003), 

http://www.hamburger-wirtschaftforum.de/akt/50x_firstyearreport.pdf.. See also Baker, supra note 

49, at 401 (noting that "simultaneous criminal and civil enforcement investigations are the norm" and 

"the SEC and DOJ frequently will conduct joint witness interviews").  

92. See United States v. Stringer, 535 F.3d 929, 938 (9th Cir. 2008) (holding that the SEC was not 

required to disclose that it was working closely with federal prosecutors and that the SEC's Form 1662 

provides adequate notice that the SEC may share information with common authorities). Form 1662
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II. Constitutional and Doctrinal Objections to Government Tactics 

The government's practice of compelling corporate cooperation has 
created a culture of waiver and coercion. This culture has severe 
repercussions on the sanctity of the attorney-client privilege and work
product doctrine as well as to employees' rights to fairness in the criminal 
process, against self-incrimination, and to counsel.9 4 Business groups, 
lawmakers, bar associations, and civil liberties advocates have marshaled 
forces to advocate for the implementation of controls over the government's 
expansive and possibly abusive powers. 95 

A. Waiver of the Attorney-Client Privilege and Work-Product Doctrine 

The attorney-client privilege protects confidential communications 
between an attorney and client made for the purpose of seeking primarily 
legal advice from being disclosed. 96 The privilege developed upon two 
fundamental assumptions: that good legal advice required full disclosure of 
clients' problems, and that clients will only disclose such details if they 
could be assured confidentiality. 97 Relatedly, the attorney work-product 

specifically provides, "[t]he Commission often makes its files available to other governmental agencies, 
particularly the United States Attorneys and state prosecutors. There is a likelihood that information 
supplied by you will be made available to such agencies where appropriate." Id. at 934; see also U.S.  
Securities & Exchange Comm'n, Supplemental Information for Persons Requested to Supply 
Information Voluntarily or Directed to Supply Information Pursuant to a Commission Subpoena ("SEC 
1662") 3 (May 2004), http://www.sec.gov/about/forms/sec1662.pdf.  

93. One limitation placed on this coordination is that "the civil investigation [must have its] own 
independent civil investigative purpose and not be initiated to obtain evidence for a criminal 
prosecution." SEC ENFORCEMENT MANUAL, supra note 37, 5.2.1; see also United States v. Kordel, 
397 U.S. 1, 11-13 (1970) (holding that the government may conduct parallel investigations so long as it 
does not bring a civil action solely for the purpose of obtaining evidence in a criminal prosecution and 
not advising the defendant of the planned use of evidence).  

94. For a comprehensive discussion of the criticisms of the government's tactics, see Gorman, 
supra note 30, at 919.  

95. The DOJ alone yields enormous power and has the authority to make charging decisions, enter 
cooperation agreements, accept pleas and often dictate sentences without any effective legal checks to 
police the manner in which they exercise their discretion. Prosecutors serve not only as law enforcers, 
but also as final adjudicators in the 95% of cases that are not tried before a judge or jury. See Rachel E.  
Barkow, Institutional Design and the Policing of Prosecutors: Lessons from Administrative Law, 61 
STAN. L. REV. 869, 871 (2009) (proposing structural reforms within the prosecutor's office to control 
prosecutorial discretion); see also Ball & Bolia, supra note 17, at 230 (suggesting that Congress move 
swiftly to curb prosecutorial abuse and prevent further expansion since "[f]ederal prosecutors have long 
wielded enormous power in their discretion to charge a corporation with a crime based on the alleged 
illegal acts of its employees, officers, or directors; discretion virtually unchallengeable in a court of 
law."); Joseph A. Grundfest, Over Before It Started, N.Y. TIMES, June 14, 2005, at A23 (noting that an 
indictment can bring down a company before trial and prosecutors are aware of their expansive power).  

96. Jerold S. Solovy et al., Protecting Confidential Legal Information: A Handbook for Analyzing 
Issues Under the Attorney-Client Privilege and the Work-product Doctrine, in INSURANCE COVERAGE 
2009: CLAIM TRENDS & LITIGATION 225, 307 (PLI Litig. & Admin. Practice, Course Handbook Ser.  
No. 18542, 2009) ("The final requirement to establish the privilege is that the protected communication 
was made for the purpose of securing legal advice or assistance.").  

97. Id. at 235.
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doctrine protects documents or information prepared in anticipation of 

litigation from disclosure. 98 The protection was designed to protect from 

disclosure any materials that would reveal the attorney's theory of the case 

or trial strategy. The clients, not the attorneys, hold the privileges and may 

assert them to avoid disclosure or waive them to share information, either 

inadvertently or because it is in their best interest. 99 Despite the similarities 

between the privileges, one significant difference is that the attorney-client 

privilege is absolute, whereas the work-product protection can be vitiated 

by a showing that there is substantial need for the information and it cannot 

be obtained from another source without undue hardship.100 

These privileges, historically applied in the individual context, have 

been translated to apply in the corporate context as well. 10 1 This application 

raised several novel issues, each resolved as a matter of federal law by the 

Supreme Court's decision in Upjohn Co. v. United States.10 2 First, and 

most importantly, the Court held that artificial entities need and deserve the 

protections of the attorney-client privilege and work-product doctrine.10 3 

The Court reasoned that corporate entities, like individuals, need a zone of 

protection and privacy within which to investigate and develop the entity's 

98. On the one hand the work-product doctrine is narrower than the attorney-client privilege as it 

protects only litigation related materials, and not all communications relating primarily to legal advice.  

See id. On the other hand, the work-product doctrine is broader as it applies to any materials prepared 

by either the attorney herself or others pursuant to her direction. Id.  

99. See 24 CHARLES ALAN WRIGHT & KENNETH W. GRAHAM, JR., FEDERAL PRACTICE AND 

PROCEDURE 5487 (1986) (explaining that the privilege belongs to the client).  

100. See Admiral Insurance Co. v. U.S. District Court, 881 F.2d 1486, 1494-95 (9th Cir. 1989) 

(holding that the attorney-client privilege cannot be overcome by a showing that the information sought 

was not otherwise discoverable because the former employee intended to invoke his Fifth Amendment 
self-incrimination privilege at deposition).  

101. See Richter, supra note 18, at 979 (citing WRIGHT & GRAHAM, JR., supra note 99, 5476) 

(noting that one of the most perplexing issues in the law of privilege is determining whether and to what 

extent an artificial entity needs and deserves the protection of privilege).  

102. 449 U.S. 383, 389 (1981) (holding that communications made by employees to corporate 

attorneys, and written reports of interviews were protected by the attorney-client privilege and work

product doctrine). There are some limitations on the applicability of the Upjohn decision. First, the 

holding in Upjohn is grounded in the federal common law and will therefore only be controlling in 

federal question cases that apply federal common law to decide privilege issues. See Thomas R. Mulroy 

& Eric J. Munoz, The Internal Corporate Investigation, 1 DEPAUL Bus. & COMM. L.J. 49, 53-54 

(2002). Accordingly, Upjohn may not apply in diversity proceedings where the federal court, in 

deciding privilege questions, is obligated to use state privilege law. See id. For the same reasons, state 

courts are not bound by the holding in Upjohn. See id. at 54 n.33 ("That Upjohn's federal common law 

holding on privilege is circumscribed by state law flows from Federal Rule of Evidence 501, the rule 

upon which the Upjohn holding was premised. Rule 501 provides that in civil actions and proceedings 

where state law supplies the substantive rule of decision . . . the privilege of a witness 'shall be 

determined in accordance with State law.'"); see also United States v. Zolin, 491 U.S. 554, 562 (1989) 

(quoting FED. R. EvID. 501) ("Questions of privilege that arise in the course of the adjudication of 

federal rights are 'governed by the principles of the common law as they may be interpreted by the 

courts of the United States in the light of reason and experience."'). According to a recent survey, only 

fourteen states (either through judicial decision or legislative enactment) have adopted Upjohn's rule on 

corporate privilege, eight states have adopted the 'control group' test, and the remaining states have not 

adopted a particular approach. See Mulroy & Monoz, supra, at 54.  

103. See Upjohn, 449 U.S. at 390, 397-98.
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legal rights, options, and strategies.14 Recognizing the privilege in the 
corporate context promotes "broader public interests in the observance of 
law and administration of justice." 105 According to the Upjohn Court, the 
privilege: 

[A]llows corporations to monitor employee conduct and 
investigate potential misconduct without fear that the fruits of 
their efforts will be used against them criminally, 
administratively, or by civil plaintiffs. Clearly, the inverse-that 
a corporation turns a blind eye to wrongdoing for fear that it will 
come back to haunt them- is unacceptable.106 

Second, the Court rejected the "control group" theory and held that 
the privilege should attach to communications made to counsel by any 
corporate employee, regardless of level, provided that the communications 
were made for the purpose of seeking legal advice and were made within 
the scope of the employee's duties. 10 7 

Lastly, the Court held that the entity itself is the holder of the 
privilege and that the decision to assert or waive privilege rests with the 
entity alone acting through its empowered officials. 10 8 Endowing the entity 
with the sole right to assert or waive privilege, the Court effectively 
stripped the individual making the communications of any control over its 
dissemination to others. This deprivation of power undercuts the 
justification of the privilege in the individual context, where the individual 
control over dissemination was thought to encourage the full and candid 
disclosure necessary for effective legal advice. 10 9 One stated rationale for 
making the corporation the holder of the privilege is that it would be 
unmanageable and potentially inconsistent with the entity's interests to 
grant each employee control over the privilege of his or her 
communications.410 

Despite the limited protection the corporate privilege offers 
individual employees, the privilege nonetheless serves an extremely 

104. See id. at 389-90.  
105. Id. at 389.  
106. Robert J. Anello, Preserving the Corporate Attorney-Client Privilege: Here and Abroad, 27 

PENN. ST. INT'L L. REV. 291, 309 (2008).  
107. Upjohn, 449 U.S. at 396-97. Under the "control group" theory, adopted by some circuit 

courts, protection would only extend to communications made to counsel by members of the corporate 
control group. See Mulroy & Monoz, supra note 102, at 52.  

108. See Upjohn, 449 U.S. at 390-97.  
109. See supra note 70 and accompanying text; see also infra note 235 and accompanying text.  
110. See Richter, supra note 18, at 988 (citing WRIGHT & GRAHAM, JR., supra note 99, 5476 

(noting that "corporations would not be very happy with a rule that all of the persons who can make 
confidential communications for the corporation are also capable of waiving the privilege")). Another 
rationale for making the entity the holder of the privilege is that, unlike in the individual context, 
employees of corporations do not need to hold the privilege to encourage communication with counsel 
because they have an incentive to disclose information to satisfy employment obligations.

2010] 183
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important function in our legal system. 1" Even the DOJ recognizes its 

benefits: "The value of promoting a corporation's ability to seek frank and 

comprehensive legal advice is particularly important in the contemporary 

global business environment, where corporations often face complex and 

dynamic legal and regulatory obligations .... "112 However, as the Filip 

Memo explains, the government's policies have been used "either wittingly 

or unwittingly, to coerce business entities into waiving attorney-client 

privilege and work-product protection." 113 

Generally, as soon as the. government informs a company of an 

ensuing investigation, the company will launch an internal investigation.  

The company will either use in-house or outside counsel to uncover the 

facts surrounding the alleged misconduct by interviewing corporate 

employees. These interviews are ordinarily protected by the attorney-client 

privilege as they constitute communications made to assist the company in 

obtaining legal advice.11 4 However, the privilege applies only to the 

communications themselves, and does not extend to the underlying facts 

disclosed during the interviews." Any written reports prepared by counsel 

summarizing the interviews generally qualify for protection under the work

111. Filip Memo, supra note 74, 9-28.710 ("The attorney-client privilege is one of the oldest 

and most sacrosanct privileges under the law.").  

112. Id. See also ASSOCIATION OF CORPORATE COUNSEL, EXECUTIVE SUMMARY: ASSOCIATION 

OF CORPORATE COUNSEL SURVEY: IS THE ATTORNEY-CLIENT PRIVILEGE UNDER ATTACK? 7 (2005) 

[hereinafter ACC Survey], available at, http://www.acc.com/legalresources/resource.cf?show=16315.  

("For every instance where privilege may restrict the flow of information that would appropriately help 

weed out the 'bad guys,' there are many more numerous instances in which the advice of counsel 

enables individuals and corporate entities to avoid problems, remedy them early, and keep them from 

getting worse").  

113. Filip Memo, supra note 74, 9-28.710; see also Glater, supra note 2 ("A recent bar 

association report notes that while it is difficult to determine how frequently companies are asked by 

regulators and prosecutors to waive the privilege, those interviewed by the committee said 'these 

requests, backed by an express or implied threat of harsh treatment for refusing, have become 

increasingly common."'). A recent survey conducted by the Association of Corporate Counsel (the 

"ACC") demonstrated that the attorney-client privilege has been under attack. See ACC Survey, supra 

note 112. The survey was sent to in-house counsel members of the ACC and a companion survey was 

sent to outside counsel. The responses from the two surveys closely tracked each other and were 

generally consistent. Id. at 1-2 n. 1. More than 30% of in-house counsel and 47.3% of outside counsel 

responded that their clients had personally experienced erosion in the protections offered by the 

privileges since the Enron scandal. Id. at 5. Among the experiences described were "[e]xpectations that 

when making disclosures to government agencies, privileged information will be required to be included 

with other discovered documents in order to evidence cooperation." Id. at 6.  

114. See Upjohn Co. v. United States, 449 U.S. 383, 389 (1981) (holding that communications 

made by employees to corporate attorneys, and written reports of interviews were protected by the 

attorney-client privilege and work-product doctrine).  

115. See id. at 395 (quoting Philadelphia v. Westinghouse Electric Corp., 205 F. Supp. 830, 831 

(E.D.Pa. 1962)). Accordingly, the privilege would prohibit a corporate employee from being asked: 

"Did you tell your lawyer you were paying bribes?" However, the privilege would not prohibit such 

employee from being asked: "Did you pay any bribes?" Although the employee may be able to assert 

his Fifth Amendment self-incrimination privilege, there is no attorney-client privilege available 

regardless of whether the employee disclosed the fact to his lawyer in a confidential setting.
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product doctrine.116 The problem is that the employees providing the 
confidential information to counsel do not control its dissemination. The 
corporation retains the sole power to determine whether to waive privilege 
and it is the only one that gains credit for the dissemination.  

Several versions of the DOJ guidelines instructed prosecutors to 
consider the completeness of a corporation's disclosure, including waiver of 
privilege, as a factor in determining whether to award cooperation credit. 117 

Although the Filip Memo explained that it would not judge a corporation 
based on whether it waived privilege, some corporations continue to hand 
over all the results of their investigations to the government because any 
perceived failure to cooperate can have draconian consequences. 118 Such a 
system leaves cooperating employees in a precarious position. The 
government obtains valuable information the employees disclosed to 
counsel in the internal investigation and the employees receive nothing in 
exchange.  

This culture of corporate waiver has caused Congress (with the 
support of a broad coalition of influential players1 19 and former 
prosecutors 120 ) to become increasingly involved, or rather, threatening to 
get involved, to preserve the sanctity of the attorney-client privilege and 

116. See id. The work-product protection only extends to the materials themselves, and not to the 
underlying facts. However, it is often difficult to separate the factual material from the attorney's 
tactical and strategic thinking regarding the litigation. See Mervin v. FTC, 591 F.2d 821, 827 (D.C.Cir.  
1978) ("[Facts] seldom can be separated from [an attorney's] tactical and strategic thinking.").  

117. See supra Part I.B.1-3.  

118. See supra notes 49, 83 and accompanying text.  
119. The members of the "Coalition to Preserve the Attorney-Client Privilege" include the 

American Civil Liberties Union, the Association of Corporate Counsel, the National Association of 
Criminal Defense Lawyers, the United States Chamber of Commerce and the National Association of 
Manufacturers. For a full list of the Coalition members and their ongoing efforts, see ABA, 
PROTECTING THE ATTORNEY-CLIENT PRIVILEGE, THE WORK-PRODUCT DOCTRINE AND EMPLOYEE 
LEGAL RIGHTS: FACTSHEET 2 (July 2009), available at http://www.abanet.org/poladv/priorities/privileg 

ewaiver/attyclientprivissueabafactsheetjuly2009_.pdf.  
120. Former prosecutors, including former Attorney General Dick Thornbrough, strongly 

supported the proposed legislation. Thornburgh condemned the ominous dangers that the DOJ policies 
pose to the attorney-client privilege and the work-product doctrine and suggested that Congress enact 
legislation promptly. See Examining Approaches to Corporate Fraud Prosecutions and the Attorney
Client Privilege Under the McNulty Memorandum, Hearing Before the S. Comm. on the Judiciary, 
110th Cong. 10 (2007) (statement of Dick Thornburgh, Former Att'y Gen. of the United States and of 
Counsel, K&L Gates, Washington, D.C.). Further, former prosecutors argued that the ACPP Act is 
"crucial to stemming the [DOJ's] widespread practices and policies that pressure business to waive the 
attorney-client privilege in return for avoiding a harsher charging decision." Letter from Rebecca A.  
Betts, et al., U.S. Dep't of Justice, to Patrick Leahy, Chair, Senate Comm. on the Judiciary 1 (June 20, 
2008), available at http://www.nacdl.org/public.nsf/whitecollar/WCnews094/$FILE/USAsLetter.pdf 
(signed by thirty-three former prosecutors). In 2006, a bipartisan group of 11 former senior justice 
department officials wrote then-current Attorney General Alberto Gonzales a similar letter expressing 
concerns over the government's application of the Thompson Memo and requesting reform. See Letter 
from Ten Former Dep't of Justice Employees to Alberto Gonzales, Att'y Gen., U.S. Dep't of Justice 
(Sept. 5, 2006), available at http://www.nacdl.org/public.nsf/whitecollar/wCnews043/$FILE/AG_ Sept 
52006.pdf; see also Jason McLure, Former Justice Officials Critical of Thompson Memo Policy, LEGAL 
TIMES, Sept. 8, 2006, available at http://www.law.com/jsp/article.jsp?id=1157629867334.
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work-product doctrine. 121 Under the terms of the proposed ACPP Act, 122 

the government would not be permitted to demand, request, or condition 

preferential treatment on the disclosure of communications protected by the 

attorney-client privilege or work-product doctrine. 12 3  Further, the 

government would be prohibited from punishing a corporation for making a 

good faith assertion of the attorney-client privilege or work-product 

doctrine.124  The American Bar Association12 5  and the Chamber of 

Commerce also oppose the government's policies with respect to waiver 

and have suggested reform. 12 6 

121. The purpose of the ACPP Act is to "place on each agency clear and practical limits designed 

to preserve the attorney-client privilege and work-product protections available to an organization[.]" 

Attorney-Client Privilege Protection Act of 2009 ("ACPP Act of 2009"), S. 445, 111th Cong. 2(b) 

(2009). Section 2(b), the "Purpose" of the ACPP Act, has remained unedited since the bill was first 

introduced in 2006. See also ACPP Act of 2008, S. 3217, 110th Cong. 2(b) (2008); ACPP Act of 

2007, S. 186, 110th Cong. 2(b) (2007); ACPP Act of 2006, S. 30, 109th Cong. 2(b) (2006).  

122. The 2009 and 2008 ACPP Acts added significant provisions to the 2007 and 2006 versions, 

meant to address criticisms and allay some fears that the bill would be too constraining on prosecutorial 

discretion. Notably, the 2009 ACPP Act includes a section in definitions of organizations that 

specifically removes "criminal or terrorist activity" from the Act's protections. ACPP Act of 2009, 

3(a)( 3014)(a)(3). It also included administrative proceedings and adjudications in the proceedings 

which the bill would cover. Id. 3(a)( 3014)(b)(1). The ACPP Act of 2009 further expands and 

redefines what federal employees (DOJ or administrative agency) can and cannot do during 

investigations and in determining charging decisions. Id. 3(a)( 3014)(b)(1-2). The new version 

addresses concerns that voluntary disclosures will obviate the protections of the bill by adding a section 

that disallows consideration of voluntary disclosures if the disclosure had been subject to a non-frivolous 

claim of privilege in charging decisions. Id. 3(a)( 3014)(d)(2). Finally, the bill explicitly outlines that 

individuals can still be prosecuted for conduct which prosecutors cannot consider in the charging 

decision of the corporation if the underlying conduct is criminal. Id. 3(a)( 3014)(f). See also, Ball & 

Bolia, supra note 17, at 257-58 (discussing changes made to bill).  

123. ACPP Act of 2009, 3(a)( 3014)(b)(1)(A)-(C).  

124. Id. 3(a)( 3014)(b)(2)(B)(i)-(v).  

125. The ABA was so outraged by the culture of waiver that emerged from the promulgation of 

the Holder and Thompson Memos, as well as SEC policies, that it went so far as to create a task force

the ABA Task Force on Attorney-Client Privilege-specifically devoted to the preservation of the 

attorney-client privilege and work-product doctrine. See Press Release, Robert Grey, President, 
American Bar Association, ABA President Robert Grey Creates Task Force to Advocate for Attorney

Client Privilege (Oct. 6, 2004), available at 

http://www.abanet.org/buslaw/attorneyclient/materials/pressrelease.pdf. The work of the Task Force 

resulted in the adoption of resolutions opposing the routine practice by government officials of 

requesting waivers. The resolutions were adopted by the ABA's House of Delegates. See Keith Paul 

Bishop, The McNulty Memo-Continuing The Disappointment, 10 CHAP. L. REV. 729, 736 (2007) 

("[T]he American Bar Association opposes the routine practice by government officials of seeking to 

obtain a waiver of the attorney-client privilege or work-product doctrine through the granting or denial 

of any benefit or advantage." (citing AM. BAR ASSOC., TASK FORCE ON ATTORNEY-CLIENT PRIVILEGE, 

REPORT TO THE ABA HOUSE OF DELEGATES ON EMPLOYEE RIGHTS AS ADOPTED 2 (Aug. 2006), 

http://www.abanet.org/buslaw/attorneyclient/materials/hod/emprightsreportadopted.pdf.)).  
126. The Chamber of Commerce issued a Report (the "Chamber Report") based on interviews of 

practitioners, and general counsels, as well as former SEC commissioners and staff. See U.S. CHAMBER 

OF COMMERCE, REPORT ON THE CURRENT ENFORCEMENT PROGRAM OF THE SECURITIES AND 

EXCHANGE COMMISSION ("Chamber Report") 2 (March 2006), available at 

http://www.uschamber.com/publications/reports/0603sec.htm. The Chamber Report was particularly 

critical of the SEC's demands for privileged materials, including records of internal investigations. The 

recommendations relating to cooperation include: "The Commission should make clear that a waiver of 

attorney-client privilege or work-product protection is not required in order to be viewed as cooperating
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Regardless of whether these concerns are legitimate or even 
applicable today, the government's tactics have also been condemned and 
roundly criticized for violating individual employees' Fifth and Sixth 
Amendment rights.  

B. Violations of Constitutional Rights 

Two decisions by the Southern District of New York forced the 
government to reconsider the constitutionality of the more draconian 
aspects of its approach to investigating corporations and their employees 
under the precepts of the Thompson Memo. In Stein I, Judge Kaplan held 
that the pressure placed on KPMG by the government to deny advancement 
of legal fees to former partners and employees, who were indicted for their 
alleged involvement in illegal tax shelters ("the KPMG Defendants"), 
violated their Fifth Amendment right to fairness in the criminal system and 
Sixth Amendment right to counsel, 127 and ultimately dismissed the 
indictment.128 The Second Circuit affirmed the dismissal on the Sixth 
Amendment grounds and dismissed as moot the government's appeal of the 
Fifth Amendment self-incrimination issue. 12 9 In Stein II, Judge Kaplan 
suppressed the statement of two KPMG Defendants, including Richard 
Smith, finding that KPMG's threat of termination, at the government's 
behest, coerced the proffers in violation of their Fifth Amendment right 
against self-incrimination. 130 

1. Interference with Employees' Right to Counsel 

The Sixth Amendment states in relevant part that "[i]n all criminal 
prosecutions, the accused shall ... be informed of the nature and cause of 
the accusation . . . be confronted with the witnesses against him . . . [and] 
have the assistance of counsel for his defense." 13 1 This constitutional right 
protects against "unjustified governmental interference with the right to 
defend oneself using whatever assets one has or might reasonably and 

with a Commission investigation, and to obtain more lenient treatment." Id. at 7-8. This recommended 
restriction was recently incorporated into the SEC's Enforcement Manual and the DOJ's Filip Memo.  
See SEC ENFORCEMENT MANUAL, supra note 37, 4.3; Filip Memo, supra note 74, 9-28.720.  

127. See Stein I, 435 F. Supp. 2d 330, 357-60 (S.D.N.Y. 2006) (describing Supreme Court 
jurisprudence regarding fairness in criminal proceedings).  

128. Despite its findings that the government's tactics violated certain employees' constitutional 
rights, the Stein court did not dismiss the indictment or order the payment of legal fees. Instead the court 
opened an ancillary civil proceeding to allow the employees to sue KPMG for payment of their legal 
fees. See Stein I, 435 F.Supp.2d at 373-374. However, after the Second Circuit Court of Appeals 
dismissed the civil suit, holding that such an ancillary suit was not an appropriate remedy as there were 
"more direct (and far less cumbersome) remedies" available, Stein v. KPMG 486 F.3d 753, 763 (2d. Cir.  
2007), the district court dismissed the indictment against the majority of Defendants. See United States 
v. Stein (Stein IV), 495 F. Supp. 2d 390 (S.D.N.Y. 2007).  

129. United States v. Stein, 541 F. 3d 130 (2d Cir. 2008).  
130. See Stein II, 440 F. Supp. 2d 315, 337-338 (S.D.N.Y. 2006).  
131. U.S. CONST. amend. VI.
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lawfully obtain." 132 To assert a violation, an individual must show that he 

or she was deprived of his or her constitutional right "to choose the lawyer 
or lawyers he or she desires and to use one's funds to mount the defense 

that one wishes to present." 133  The individual must also assert that the 

conduct at question is properly attributable, by a clear nexus of activity, to 

the government.134 Assuming these requirements are met, the government 
can avoid a finding of a Sixth Amendment violation if it can establish a 

legitimate justification for interfering with the individual's right to 
counsel. 135 

The Stein court has been the only court to consider whether the 

Thompson Memo and the government's actions in administering its 

precepts were constitutional. In affirming the district court's dismissal of 

the indictment on the grounds that the government unjustifiably infringed 
on the KPMG Defendants' right to counsel and to present a complete 

defense, 136 the Second Circuit reasoned that the government's actions 
coerced KPMG into limiting their employees' access to funds necessary for 
their defense. 137 

The court found that KPMG's long-standing business practice was 
to pay for the legal fees of their employees regardless of amount or whether 

its employees were criminally charged.138 However, the Thompson Memo 
and the government agent's reinforcement of the threat inherent in it-that 

prosecutors would consider advancements of legal fees as a negative factor 
in assessing KPMG's cooperation-caused KPMG to depart from this 
practice and stop paying legal fees for the KPMG Defendants. 139 

132. "[T]he Sixth Amendment prohibits the government from impeding the supply of defense 
resources (even if voluntary or gratis), absent justification. Therefore, unless the government's 
interference was justified, it violated the Sixth Amendment . . . [and] the government has failed to 

establish a legitimate justification for interfering with KPMG's advancement of legal fees." Stein, 541 
F.3d 130, 156 (2d Cir. 2008).  

133. Stein, 541 F.3d at 141 (quoting Stein I, 435 F. Supp. 2d at 366) (internal quotation omitted).  

134. See Stein, 541 F.3d at 146-48.  

135. Id. at 156.  
136. Stein I, 435 F.Supp.2d at 366.  

137. Stein, 541 F.3d at 136; see also id. at 135. The Court furthermore stated: 

We hold that KPMG's adoption and enforcement of a policy under which it 
conditioned, capped and ultimately ceased advancing legal fees to defendants 
followed as a direct consequence of the government's overwhelming influence, and 
that KPMG's conduct therefore amounted to state action. We further hold that the 

government thus unjustifiably interfered with defendants' relationship with counsel 

and their ability to mount a defense, in violation of the Sixth Amendment, and that 
the government did not cure the violation. Because no other remedy will return 
defendants to the status quo ante, we affirm the dismissal of the indictment as to all 
thirteen defendants. In light of this disposition, we do not reach the district court's 
Fifth Amendment ruling.  

138. See id. at141.  

139. "The Thompson Memorandum discourages and, as a practical matter, often prevents 

companies from providing employees .. .with the financial means to exercise their constitutional rights 
to defend themselves." Stein I, 435 F. Supp. 2d at 364. As one prosecutor put it: the United States 
Attorney's Office would view any discretionary payment of fees "under a microscope." Id. at 353. As
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Given the complexity of the issues, none of the KPMG Defendants 
could properly defend the case without KPMG continuing to pay the fees.14 
It did not make a difference that some of the employees retained their 
original counsel because even those employees were forced, for economic 
reasons, to scale back the scope of their defenses.141 The employees "do not 
say that they were deprived of constitutionally effective counsel. Their 
claim is that the government unjustifiably interfered with their relationship 
with counsel and their ability to mount the best defense they could 
muster."142  Accordingly, even if KPMG's actions did not destroy the 
ability of the KPMG Defendants to find competent counsel, it 
impermissibly interfered with the choice of and relationship with counsel.  

The Second Circuit found, therefore, that Judge Kaplan was correct 
in holding that the Sixth Amendment had been violated for both the 
defendants who had been forced to release their original attorneys and those 
forced to limit their defenses because of KPMG's decision to stop 
advancing legal fees.1 4 3 

The court had no trouble determining that the conduct of KPMG 
was attributable to the government-there was a close nexus between the 
government and KPMG's conduct.144 As the court specifically observed, it 
was easy to establish agency in this case because the conduct complained of 
was "overt and significant."' 4 5  Further, the government's conduct was 
easily considered coercive as KPMG had little choice but to act in 
accordance with the government's spoken and unspoken directives.146 

Judge Kaplan noted, KPMG's chief legal officer testified that he considered it critical "to be able to say 
at the right time with the right audience, we're in full compliance with the Thompson Memorandum." 
Id. at 364 (emphasis added).  

140. Stein, 541 F.3d at 145.  
141. Nor did it matter that the advancement of attorneys fees were not legal required of KPMG 

but were a matter of policy which both KPMG and the individual defendants knew of and relied upon.  
The Court rejected cases put forth by the government noting: "It is easy to distinguish the case of an 
employee who reasonably expects to receive attorneys' fees as a benefit or perquisite of employment, 
whether or not the expectation arises from a legal entitlement. As has been found here as a matter of 
fact, these defendants would have received fees from KPMG but for the government's interference." Id.  
at 155.  

142. Id. at 154-55 (citation omitted).  
143. The Court also addressed the issue of "attachment" in determining whether the Sixth 

Amendment was violated. That is, whether pre-indictment conduct could properly come into 
consideration because Sixth Amendment rights do not attach until one is indicted. "Although 
defendants' Sixth Amendment rights attached only upon indictment, the district court properly 
considered pre-indictment state action that affected defendants post-indictment. When the government 
acts prior to indictment so as to impair the suspect's relationship with counsel post-indictment, the pre
indictment actions ripen into cognizable Sixth Amendment deprivations upon indictment." Id. at 153. In 
Stein, the government and KPMG's pre-indictment conduct clearly impacted the post-indictment ability 
to secure their preferred counsel.  

144. Id. at 147.  
145. Id. at 148.  
146. See id. at 151. The Court reasoned that: 

KPMG faced ruin by indictment and reasonably believed it must do everything in 
its power to avoid it. The government's threat of indictment was easily sufficient to 
convert its adversary into its agent. KPMG was not in a position to consider coolly
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Finally, the court rejected the government's defenses for its actions.  
First, the court held that the government's interest in "retaining discretion to 
treat as obstruction a company's advancement of legal fees" did not justify 
its conduct.14 7 Second, the court held that the government's self-serving 
statement in district court "that KPMG was free to 'exercise [its] business 
judgment"' as to whether to advance legal fees did not cure the violation.148 
The Second Circuit dealt with this assertion rather brusquely noting that it 
was "unrealistic" that one statement in court would counter the effects of 
the government's previously exerted pressures.' 49 

Accordingly, the Second Circuit affirmed the district court's 
dismissal of the indictment on the ground that the fees provision of the 
Thompson Memo, and the government's implementation of it, deprived the 
KPMG Defendants of their right to counsel. The court refrained from 
deciding whether it agreed with the district court's conclusion that the 
Memo also violated the Defendants' Due Process rights as that issue was 
moot.  

2. Violation of Employees' Due Process Rights 

The Fifth Amendment states, in part, that no person "shall be ...  
deprived of life, liberty, or property, without due process of law[.]" 50 The 
Supreme Court has long identified a defendant's right to fairness in a 
criminal proceeding and has anchored that protection in the Due Process 
Clause of the Fifth Amendment (and the Fourteenth, as applied to the 
States). 51 One aspect of the required fairness is to ensure that criminal 
defendants are "afforded a meaningful opportunity to present a complete 
defense."' 52 Another aspect is to protect the autonomy of the criminal 

the risk of indictment, weigh the potential significance of the other enumerated 
factors in the Thompson Memorandum, and decide for itself how to proceed....  
We therefore conclude that KPMG's adoption and enforcement of the Fees Policy 
(both before and upon defendants' indictment) amounted to state action.  

147. Id. at 151. ("The government's interest in retaining discretion to treat as obstruction a 
company's advancement of legal fees 'is insufficient to justify the government's interference with the 
right of individual criminal defendants to obtain resources lawfully available to them in order to defend 
themselves."' (quoting Stein I, 435 F. Supp. 2d 330, 369 (S.D.N.Y. 2006)).  

148. Stein, 541 F.3d at 145.  
149. Id. at 145 (footnote omitted). The Court found that: 

[I]t was unrealistic to expect KPMG to exercise uncoerced judgment in March 2006 
as if it had never experienced the government's pressure in the first place. The 

government's intervention, coupled with the menace inherent in the Thompson 
Memorandum, altered the decisional dynamic in a way that the district court could 
find irreparable. Having assumed a supine position in the DPA-under which KPMG 
must continue to cooperate fully with the government-it is not all that likely that 

the firm would feel free to reverse course.  
150. U.S. CONST. amend. V.  
151. See Stein I, 435 F. Supp. 2d at 357-60; see also id. at 361 (noting that under long-standing 

Supreme Court jurisprudence that "the right to fairness in criminal proceedings is a fundamental liberty 
interest subject to substantive due process protection.").  

152. California v. Trombetta, 467 U.S. 479, 485 (1984).
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defendant and prohibit the prosecution from actively or passively 
influencing the manner or substance of the defense. 15 3 

In holding that the government violated the defendant's due process 
rights, Judge Kaplan initially found that the right to fairness may sometimes 
be a fundamental liberty interest'54 while conceding that the government 
had a compelling interest in investigating and prosecuting crime. 5 5 The 
court held, however, that the government's tactics were unconstitutional 
under a strict scrutiny analysis because they were not narrowly tailored to 
achieve the government's objectives.1 56 

Judge Kaplan determined that the KPMG Defendants had a 
fundamental liberty interest in presenting the best defense which had been 
lawfully available to them. The Thompson Memo and the United States 
Attorney's Office, however, impinged upon that interest by influencing 
KPMG to deny or cut-off the reimbursement of its employees' legal fees.' 5 7 

The court considered three government interests purportedly justifying the 
Thompson Memo's provision regarding the reimbursement of attorney's 
fees, specifically that it may be necessary to (1) facilitate charging 
decisions, (2) strengthen the prosecutor's ability to investigate and 
prosecute corporate crime; or (3) punish employees whom the prosecutors 
perceive as culpable.158 Judge Kaplan disposed summarily of the third 
justification by admonishing the government: "The imposition of economic 
punishment by prosecutors, before anyone has been found guilty of 
anything, is not a legitimate governmental interest - it is an abuse of 
power." 59 However, the court acknowledged that the interests in 
investigating, charging and prosecuting , those suspected of wrongdoing 
were compelling: "The consequences for civilization of another 
government's failure to accomplish that basic end are on view on the 
evening news every day."' 60 

The government's tactics were nonetheless found unconstitutional 
because they were not narrowly tailored to achieve the government's 
compelling objectives.161 The primary problem with the Thompson Memo 

153. Faretta v. California, 422 U.S. 806, 820 (1975).  
154. The court was required to determine if the interest is in fact a fundamental interest as the Due 

Process Clause "has been interpreted to provide not only procedural protection for deprivations of life, 
liberty, and property, but also substantive protection for fundamental rights - those that are so essential 
to individual liberty that they cannot be infringed by the government unless the infringement is narrowly 
tailored to serve a compelling state interest." Stein I, 435 F. Supp. 2d at 360. In other words, a 
fundamental right requires substantive protection under a strict scrutiny standard rather than a rational 
basis standard for interests not categorized as "fundamental." 

155. Id. at 363.  
156. Id. at 362 ("To survive strict scrutiny, government action must be narrowly tailored to 

achieve a compelling government interest.").  

157. Id.  
158. Id. at 363.  
159. Id.  
160. Id.  
161. Id. at 362 ("To survive strict scrutiny, government action must be narrowly tailored to
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(and, if this issue has merely been pushed underground, potentially with the 
McNulty and Filip Memos) was that the challenged fees provision itself 
was overbroad.1 62 It did not distinguish between cases where legal fees are 
advanced legitimately and where indemnification was occurring as part of 
an effort to obstruct an investigation or "circle the wagons."163 The mere 
payment of legal fees was not an appropriate basis for determining 
cooperation as "[t]here is no necessary inconsistency between an entity 
cooperating with the government and, at the same time, paying the defense 
costs of individual employees and former employees."' 64 

The Thompson Memo, at least with respect to the fees provision, 
discouraged, and as a practical matter, often prevented companies from 
providing employees with the financial means to defend themselves.' 6 5 To 
remedy this problem, the court explained that the DOJ could easily revise 
its guidelines to narrowly tailor its means to its ends. The guidelines would 
likely pass constitutional muster if they provided that the government 
would only consider the payment of legal fees in making charging decisions 
where the payments were made as part of an obstruction scheme.16 6 

After finding that the Thompson Memo violated the Due Process 
clause by denying the KPMG Defendants the fundamental fairness they 
were due, Judge Kaplan went on to hold that the conduct of the United 
States Attorney's Office was also unconstitutional.167 The agents exerted 
enormous pressure on KPMG to withhold legal fees from its employees 
despite the fact that there was no evidence that the advancements were 
being made to obstruct justice. 168 Specifically, during the first meeting 

achieve a compelling government interest.").  
162. Under the Thompson Memo, the payment of legal fees (beyond legal obligation) may be held 

against a company if the government views the payment as protection of "culpable employees" or as 
evidence of a lack of cooperation. See Thompson Memo, supra note 57, at 8; see also Stein I, 435 F.  
Supp. 2d at 364-65.  

163. "[T]he Thompson Memorandum does not say that payment of legal fees may cut in favor of 
indictment only if it is used as a means to obstruct an investigation. Indeed, the text strongly suggests 
that advancement of defenses costs weighs against an organization independent of whether there is any 
'circling of the wagons."' Stein I, 435 F. Supp. 2d at 363.  

164. Id. at 364.  
165. Id.; see also id. at 364-65. The court went on to explain that the government views 

reimbursement of fees negatively: 
[E]ven where companies obstruct nothing and, to the contrary, do everything 
within their power to make a clean breast of the facts to the government and to 
take responsibility for any offenses they may have committed. It therefore 
burdens excessively the constitutional rights of the individuals whose ability to 
defend themselves it impairs and, accordingly, fails strict scrutiny.  

166. Id. at 364.  
167. Id. at 365.  

168. Id. The Court stated that: 
The individual prosecutors in the USAO acted pursuant to the established policy 

of the DOJ as expressed in the Thompson Memorandum. They understood, 
however, that the threat inherent in the Thompson Memorandum, coupled with 
their own reinforcement of that threat, was likely to produce exactly the result that 

occurred - KPMG's determination to cut off the payment of legal fees for any
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between the government and KPMG, the government put the payment of 
employee legal fees issue near the top of the agenda and threatened KPMG 
that it would look at the payment of legal fees "under a microscope." 16 9 

The court concluded that the government agents' actions in administering 
the fee provision in the guidelines and reinforcing its threats were not 
narrowly tailored to serve the government's compelling interest.  

Accordingly, the court held that the Thompson Memo and the 
government's conduct under it deprived the KPMG Defendants of their 
Fifth Amendment right to fairness in the criminal process. 170 A few weeks 
later, the court considered in Stein II, whether the government's approach 
also violated the KPMG Defendants' rights against self-incrimination.  

3. Interference With Employees' Right Against Self-Incrimination 

In addition to protecting an individual's due process rights, the 
Fifth Amendment provides that "No person. . . shall be compelled in any 
criminal case to be a witness against himself." 17 1  As with the Sixth 
Amendment, an individual claiming a violation of this right must 
demonstrate that the statement sought to be suppressed was a product of 
coercion and that the conduct complained of was attributable to the 
government.172 The Fifth Amendment thus acts as a "bulwark against 
government coercion"1 73 and applies only to conduct "fairly attributable" to 
the government. 174 

Judge Kaplan suppressed proffer statements 17 5 made to the 
government by two of the KPMG Defendants finding that they were 
coerced into cooperating, by threats of loss of employment and counsel, in 
violation of their Fifth Amendment privilege against self-incrimination.1 76 

Specifically, government agents sought interviews with many KPMG 
employees and encouraged KPMG to convince them to cooperate and to 

employees or former employees who were indicted and to limit and condition 
their payment during the investigative stage. Their actions cannot withstand strict 
scrutiny under the Due Process Clause because they too were not narrowly 
tailored to serving compelling governmental interests.  

169. Id.  
170. Id. at 364-65.  
171. U.S. CONST. amend. V.  
172. See Nat'l Coll. Athletic Ass'n v. Tarkanian, 488 U.S. 179, 191 (1988).  
173. Stein II, 440 F. Supp. 2d 315, 328 (S.D.N.Y. 2006).  
174. Id. at 337 ("The ultimate question here is whether 'the state 'has exercised coercive power 

[over a private decision] or has provided such significant encouragement, either overt or covert, that the 
choice must in law be deemed to be that of the State." . . . [and] KPMG's actions in this regard are 
'fairly attributable' to the United States.").  

175. A proffer statement "in this context means a statement by a subject of the investigation." Id.  
at 321 n.20. Under the terms of standard proffer agreements in New York, "the government may not use 
the statement in its case-in-chief, but it is free to use leads obtained from it and may use the statement" 
in many circumstances, including in cross-examination. Id.  

176. Id. at 337.
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disclose any personal criminal wrongdoing.1 77 When employees refused to 

cooperate, prosecutors informed KPMG.178 In each case, KPMG threatened 
to cut off the employee's legal fees or terminate his or her employment 

unless the government was satisfied with his or her cooperation.1 79 

First, the court found that two of the KPMG Defendants (one being 

Richard Smith), were coerced into cooperating with the investigation. 18 0 

Coercion is the key component and it is broader than simple threats of 

incarceration or indictment. Judge Kaplan remarked that "it no longer may 

be doubted that economic coercion to secure a waiver of the privilege 

against self-incrimination" is sufficient to support a Fifth Amendment 
claim, "if the pressure is sufficient to 'deprive[] [the accused] of his free 

choice to admit, to deny, or to refuse to answer."' 181 KPMG's refusal to 

advance attorney's fees and threats to terminate for non-cooperation 
constituted enough pressure to violate constitutional protections against 
self-incrimination. 182 

The court also determined that there was a "clear nexus" between 
the government's conduct and the private actor's, such that KPMG's 

conduct could be "fairly attributable" to the government. 183 As Judge 
Kaplan explained, "the government ... coerced KPMG to apply pressure to 

... individual defendants in order to secure waivers of constitutional rights 
that the government itself could not obtain." 184 This was a sufficient basis 

to conclude that KPMG was acting as the government's agent when it 
coerced employee cooperation. 185 

In addition to the Stein court, Congress, 186 former prosecutors, 18 7 

177. Id. at 318.  
178. Id.  

179. Id.  
180. Id.  

181. Id. at 326 (quoting Garrity v. New Jersey, 385 U.S. 493, 496 (1967)). See also id. at 328 
(noting that in order to prove a violation, an individual must demonstrate that he believed he had no real 
choice but to speak and a reasonable person in that position would have felt the same way).  

182. Stein II, 440 F. Supp. 2d at 338 (suppressing the statements by Richard Smith and Mark 
Watson (but none of the other defendants) holding that they were unconstitutionally obtained).  

183. Id. at 337.  
184. Id. at 333.  

185. Id. at 337 ("[The] Court finds that the government, both through the Thompson 
Memorandum and the actions of the USAO, quite deliberately coerced, and in any case significantly 
encouraged, KPMG to pressure its employees to surrender their Fifth Amendment rights.").  

186. One of the stated purposes of the ACPP Act is to "place on each agency clear and practical 
limits designed to . . . preserve the constitutional rights and other legal protections available to 
employees of such an organization." ACCP Act of 2009, S. 445, 111th Cong. 2(b) (2009). The ACPP 
Act was meant to address, in part, the precarious situation employees are put in when a corporation 
decides to cooperate with the government. The ACPP Act would prohibit the government from 
punishing a corporation for, among other things: i) providing counsel for or contributing to the legal 
defense of employees, (ii) entering joint defense, information sharing, or common interest agreements 
with employees; (iii) sharing information relevant to the investigation or enforcement matter with 
employees; or (iv) failing to terminate or otherwise discipline an employee because of the employee's 
decision to exercise his or her constitutional rights or other legal protections in response to a government 
request. Id. 3(a)( 3014)(b)(2)(B)(i)-(v). Under the approach developed during the past decade,
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the ABA, 188 and the ACC 189 have also spoken out in defense of these 
constitutional and other legal rights of corporate employees under 
investigation.  

C. Present Day Analysis of Objections 

It has been established that the government's tactics in the post
Enron era have been coercive, and have not only threatened the sanctity of 
the privilege, but also have impinged on employees' Fifth Amendment 
rights to fairness in the criminal process and against self-incrimination and 
Sixth Amendment right to counsel. However, the Thompson Memo, which 

employees are forced to decide whether to cooperate and give up their legal rights or face termination.  
As asserted by Senator Russ Feingold, "[t]his is a situation no employee should be forced to 
contemplate." The Thompson Memorandum's Effect on the Right to Counsel in Corporate 
Investigations: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 75 (2006) (statement of 
United States Senator Russ Feingold).  

187. Former prosecutors praised the ACPP Act for its "crucial protections for individual 
employees" and faulted the DOJ's policies for facilitating the erosion of the constitutional rights of 
employees who may have been involved in corporate investigations. Letter from Rebecca A. Betts, et 
al. (33 Former Prosecutors), U.S. Dep't of Justice, to Patrick Leahy, Chair, Senate Comm. on the 
Judiciary 1 (June 20, 2008), available at http://www.nacdl.org/public.nsf/whitecollar/WCnews094/$FIL 
E/USAs_Letter.pdf. A former AUSA explained that "[a]s a simple policy matter, whether a company is 
willing to punish employees who assert their Fifth Amendment rights is a poor proxy for determining 
whether the entire company should be charged with a crime." The McNulty Memorandum's Effect on the 
Right to Counsel in Corporate Investigations: Hearing Before the Subcomm. on Crime, Terrorism, and 
Homeland Security of the H. Comm. on the Judiciary, 110th Cong. 24 (2007) (testimony of Andrew 
Weissmann, Partner, Jenner and Block, New York, NY) (Weissman was an Assistant United States 
Attorney for 15 years and the director of the special task force on the Enron scandal).  

188. The ABA also objects to the DOJ's instruction to prosecutors "to deny cooperation credit to 
companies . . . that assist or support their so-called culpable employees or agents . . . by. . . paying for 
their legal counsel, . . . participating in joint defense and information sharing agreements[,] . . . sharing 
corporate records and historical information about the conduct under investigation with [the 
employees]," or declining to terminate employees for not cooperating with the investigation. The 
Thompson Memorandum's Effect on the Right to Counsel in Corporate Investigations: Hearing Before 
the S. Comm. on the Judiciary, 109th Cong. 22-23 (2006) (statement of Karen J. Mathis, President, 
American Bar Association, Chicago, Illinois). The ABA has shown great concern over the extra-judicial 
determinations of an employee's culpability under the direction of the Thompson Memo and its 
successors. "By forcing companies to conclude that their employees are culpable, long before guilt has 
been proven or assessed, the [DOJ] policy reverses the presumption of innocence principle." Id. at 23; 
see also Baxter, supra note 82 (suggesting that even after the Filip Memo, companies will continue to 
"voluntarily" offer the DOJ what it wants or needs to gain cooperation credit). As ABA President Karen 
Mathis has asserted, "[t]he Department's policies continue to stand the presumption of innocence on its 
head." The McNulty Memorandum's Effect on the Right to Counsel in Corporate Investigations: 
Hearing Before the Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. on the 
Judiciary, 110th Cong. 61 (2007) (prepared statement of Karen J. Mathis, President of the American Bar 
Association).  

189. The ACC criticized the McNulty Memo for not going far enough: "[M]odest changes 
regarding reimbursement of attorneys' fees do not protect employees. . . . [P]rosecutors are still 
permitted to trample on employee rights," by forcing corporations to terminate individual employees, to 
deny employees information shared with prosecutors and critical to their defense, and to refuse to enter 
into any joint defense arrangements with employees. The McNulty Memorandum's Effect on the Right to 
Counsel in Corporate Investigations: Hearing Before the Subcomm. on Crime, Terrorism, and 
Homeland Security of the H. Comm. on the Judiciary, 110th Cong. 79 (2007) (prepared statement of 
Richard White, Chairman of the Board, Association of Corporate Counsel).
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was at the root of the constitutional and doctrinal problems, is now several 

memos past. The Filip Memo seemingly responds to these concerns, and 
even adopted many of the suggestions proposed by Congress.  

The question that remains is whether the DOJ's policies as applied 

through the era of the McNulty Memo and now the Filip Memo will 
engender the same type of behavior. In some ways, it is possible that the 

conundrum faced both by corporations and individual employees may get 

worse as details of cooperation are forced underground.190 Regardless of 
whether the system has changed in such a way that these objections are no 

longer relevant or whether these objections were never serious in the first 

place, the current system will not be as effective in unraveling corporate 
fraud in the future as it has been in the past. As corporate actors learn that 

their interests and the interests of the corporations are not adequately 

aligned, employees - especially those with some degree of culpability, 
however minor - will cease cooperating with the investigation.  

III. The Mismatch Between Corporate and Employee Incentives Under the 
Top-Down Strategy 

The top-down strategy has been successful in achieving the 

government's objective of efficiently investigating and prosecuting 
corporate fraud because employees believe that it is in their best interest to 

cooperate. Currently, the government gives corporations strong incentives 

to cooperate by awarding credit, which may result in the company avoiding 
an indictment altogether or at least a reduction in charges or penalties.191 
Further, a company's refusal to cooperate may result in a negative 
inference, which could enhance charges or penalties. 192 

190. See supra notes 47, 68, 83, and 162 and accompanying text.  

191. See Michael D. Trager et al., Handling Securities Problems and Responding to US.  

Regulatory Inquiries: The Use of Internal Investigations in the Current Regulatory Environment, in THE 

FOREIGN CORRUPT PRACTICES ACT 2009: COPING WITH HEIGHTENED ENFORCEMENT RISKS 381, 385 

(Practicing Law Institute Corp. L. & Practice, Course Handbook Ser. No. 18499, 2009). As noted by the 

ABA, even though cooperation is not required, "corporations rarely can resist prosecutorial requests for 
disclosure, because of the harsh consequences of having to defend against criminal charges, and 
because, in cases where criminal charges are brought and sustained, corporations depend on the leniency 
in sentencing that results from providing assistance satisfactory to the prosecution." AMERICAN BAR 

ASSOCIATION TASK FORCE ON ATTORNEY-CLIENT PRIVILEGE, TASK FORCE REPORT 15 (2005), 

available at http://www.abanet.org/buslaw/attorneyclient/materials/hod/report.pdf.  

192. As indicated by the settlement agreements, entered into with the SEC and DOJ, cooperation 

can not only lead to a reduction in charges or sanctions, but also may avoid a negative inference. For 

examples of cooperation mitigating penalties with respect to the DOJ, see the Novo-Nordisk DPA, supra 
note 87 (naming cooperation as a major factor in reaching the agreement without describing in detail 

what constituted the cooperation). See generally Prosecution Agreements, UNIVERSITY OF VIRGINIA 

SCHOOL OF LAW, http://www.law.virginia.edu/html/librarysite/garretbycompany.htm (last visited Aug.  
22, 2009) (cataloguing a significant number of DPAs and NPAs). This mitigation through cooperation 
has been described above as occurring regularly in SEC settlements as well. See Press Release, U.S.  

SEC, SEC Charges Former Apple General Counsel for Illegal Stock Option Backdating ("Apple Press 
Release") (Apr. 24, 2007)( http://www.sec.gov/news/press/2007/2007-70.htm) (declining to charge the 

company based in part on its "swift, extensive, and extraordinary cooperation")); SEC v. Dungarian
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The employees' decisions to cooperate, however, are based in part 
on their fear of reprisal. Corporations make employees keenly aware that 
they will face severe repercussions for refusing to cooperate, including loss 
of employment or counsel. At the same time, employees often have a false 
sense of security that their communications will be kept confidential under 
the protections of the attorney-client privilege and work-product doctrine. 193 

The query is whether employees and corporations will continue this system 
of cooperation as companies may no longer be required to waive privilege 
or coerce cooperation in order to receive credit and employees may become 
more acutely aware of the risks associated with cooperation.  

A. The Effectiveness of the Top-Down Strategy In the Absence of Waiver 
and Coercion 

Assuming the new guidelines under the Filip Memo and the SEC 
Enforcement Manual actually alter the requirements for obtaining 
cooperation credit and the respective culture, the company itself will have 
less incentive to disclose privileged information and coerce employee 
cooperation. Such a shift may torpedo certain governmental investigations.  
Under the former system, the government provided companies with 
incentives to conduct expensive and time-consuming investigations, to 
coerce employees into participating and ultimately to completely disclose 
their findings and conclusions. 194 Before the adoption of the new 
guidelines, corporations routinely cooperated. in this manner because the 
benefits would often outweigh any potential costs. However, under the new 
guidelines, corporations may find that it is no longer in their best interest to 
waive privilege and coerce employee cooperation. Corporations may 
simply go through the motions of appearing cooperative to obtain credit and 
to avoid any potential claims against its directors for breaching their duties 
of care and/or loyalty by not investigating allegations of wrongdoing. 19 5 

Typically, when prosecutors or regulators inform a public company 

("Dungarian Release"), Litig. Release No. 19517, 2006 SEC LEXIS 1, at *3 (Jan. 3, 2006) ; SEC v.  
American Int'l Group, Inc. ("AIG Release"), Litig. Release No. 19560, 2006 SEC LEXIS 277, at *1 
(Feb. 9, 2006) (acknowledging cooperation with government investigation, including sending a "clear 
message" to employees to cooperate by terminating any employee who refused to cooperate). Although 
more recent settlement agreements tend not to include or identify specific elements of cooperation, it is 
understood that similar factors are considered.  

193. Although the company's attorneys are required to provide basic Upjohn warnings before 
interviewing employees, these warnings may not adequately inform the employees of the potential risks 
associated with disclosure. See discussion infra at notes 218-237 and accompanying text.  

194. See discussion supra Part I.B.1-3.  
195. See e.g., In re Caremark Int'l., Inc. Derivative Litig., 698 A.2d 959, 971 (Del. Ch. 1996).  

The Delaware Court of Chancery stated: 
In order to show that . . . directors breached their duty of care by failing adequately to control . ..  
employees, plaintiffs would have to show either (1) that the directors knew or (2) should have known 
that violations of law were occurring and, in either event, (3) that the directors took no steps in a good 
faith effort to prevent or remedy that situation, and (4) that such failure proximately resulted in the 
losses complained.
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that the government suspects them of being involved in some type of 

wrongdoing, the company launches an internal investigation to explore the 

accusations.196 As part of the investigation, the company generally retains 

outside counsel or uses in-house counsel to conduct employee interviews.197 

The purpose of the investigation is two-fold. On the one hand, the company 

hopes to find exculpatory evidence to convince the government of its 

innocence; or if there was misconduct, to convince the government of the 

high corporate officials' innocence and remediate the wrongdoing in order 

to preserve its reputation. On the other hand, the company and its high 

corporate officials want the government to perceive them as cooperative in 

order to earn credit if they are culpable and become the subject of further 
governmental action.  

Under the new guidelines companies will still have an incentive to 

conduct internal investigations' 98 as they will receive credit for sharing the 
"relevant information and evidence" revealed. 19 9 However, they will not 

196. See, e.g., BARRY F. MCNEIL ET AL., INTERNAL CORPORATE INVESTIGATIONS 449 (2007) 

(stating that internal investigations should be conducted wherever there "a credible indication of a 

violation of law or established government policies" and that, "[a]s a general rule, all credible reports of 

misconduct should be investigated"); see also id. at 16 (noting a general rule that "favors commencing 

the investigation and learning of the underlying activity, for good or bad."); BAKER ET AL., supra note 

49, at 658-61 (providing factors weighing for and against launching an internal investigation when 

confronted with potential securities violations and SEC investigations). Baker also notes that the "cost 

of inaction to a company... [can] swiftly outweigh any expense and litigation risk associated with a 
properly conducted investigation." Id. at 658.  

197. See MCNEIL ET AL., supra note 196, at 450 ("[V]iolations of law or significant corporate 

policy that expose the corporation to criminal or civil liability should be conducted under the direction 

of lawyers in order to obtain the protections of the attorney-client privilege and work-product doctrine 
against compelled disclosure to third parties. An internal investigation in response to a government 

inquiry should be conducted under counsel's auspices for the same reason."); see also id at 450-51 

(noting also that determinations as to whether to use in-house or outside counsel include the familiarity 
with the corporation's processes and understanding of the significance of various documents in favor of 
in-house counsel and perceptions of independence and the levels of management to which the asserted 

violations rise in favor of outside counsel); BAKER ET AL., supra note 49, at 669-70 (noting that the 

internal investigation should be staffed with either outside or in-house counsel and providing a number 
of factors for determining whether to use outside counsel).  

198. It should be noted, however, that there is no guarantee that the incentives for corporations to 

conduct comprehensive internal investigations of their own accord will continue. Cost considerations 
often come into play when corporations determine the scope of the investigation. Indeed, the 
institutional and transactional complexity of many corporations today means that investigations can be 
prohibitively costly. Some commentators have observed that a comprehensive internal investigation's 

"cost may bankrupt the company." Harvey L. Pitt, The Changing Landscape of Internal Corporate 

Investigations, COMPLIANCE WEEK, July 27, 2004, available at http://www.complianceweek.com/article 

/982/the-changing-landscape-of-internal-corporate-investigations; see also Melissa Klein Aguilar, 
Siemens Teaches Cos. FCPA Dos & Don'ts, COMPLIANCE WEEK, Jan. 20, 2009, available at 

http://www.complianceweek.com/article/5234/siemens-teaches-cos-fcpa-dos-and-don-ts (noting that the 

Siemens investigation probably cost the company around $850 million). In order to have companies 

continue to conduct comprehensive investigations, the government may have to consider other 
incentives, such as publicly reducing penalties to reflect the cost incurred by the corporation in 

conducting a satisfactory and useful investigation. If the cost of an internal investigation is offset 
against the penalty, the company would continue to have an incentive to conduct a comprehensive 
investigation and the deterrent effect of a penalty would not be decreased.  

199. Under the Filip Memo and the SEC Enforcement Manual, corporations receive credit, in part 

based on their "willingness to provide relevant information and evidence to identify relevant actors
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have the same pressure to freely disclose all of their findings and 
conclusions as prosecutors and regulators have been advised not to judge 
corporate cooperation based on waiver of privilege. If the government 
awards the same amount of credit regardless of whether a company shares 
only non-privileged facts, or shares privileged information as well, then 
there would be little reason for corporations to waive privilege particularly 
in light of the costs of disclosure.  

One of the most significant costs is that waiver of the corporate 
privilege for the government waives the privilege for all future litigants.  
The corporation would not be able to assert privilege over any materials 
shared with the government in any subsequent action brought by 
shareholders or other third parties. Corporations, prosecutors and regulators 
have suggested reforming this system to allow for "selective waiver," 
whereby the corporation would be entitled to waive privilege in order to 
disclose protected information to the government but preserve its privilege 
in relation to all other parties. 200 However, the doctrine has not been 
adopted legislatively or judicially.201 Accordingly, companies wishing to 
take advantage of the privilege in subsequent litigation may not disclose 
privileged information to government investigators. 20 2 

Another disadvantage for the corporation in disclosing privileged 
information to the government is that the confidential evidence may 
implicate high corporate officials. The officials making the decision of 
whether to waive the privilege would certainly prefer to withhold any 
inculpatory evidence.  

Given these potential costs and lack of countervailing benefits, 
corporations may determine that waiver is not in their best interest. The 
government itself acknowledged that if it were no longer permitted to 
consider waiver as a factor in determining whether to grant cooperation 
credit, it would "eliminate incentives for voluntary disclosure by 

within and outside the corporation." Filip Memo, supra note 74, 9-28.700(A); SEC ENFORCEMENT 
MANUAL, supra note 37, 4.3.  

200. Letter from Jerry E. Smith, Chair, Advisory Comm. on Evidence Rules, to David F. Levi, 
Chair, Standing Comm. on Rules of Practice and Procedure, U.S. Judicial Conference 4 (May 15, 2007), 
available at http://www.uscourts.gov/rules/Reports/EV05-2007.pdf (deciding to drop selective waiver 
from the proposed changes to Federal Rule of Evidence 502 as it wasn't within the spirit of the rest of 
the amendments and suggesting that Congress take the issue up individually); see also supra note 28.  

201. See In re Qwest Commc'ns Int'l Inc., 450 F.3d 1179, 1196 (10th Cir. 2006). The Tenth 
Circuit, rejecting a selective waiver in the face of confidentiality agreements between Qwest and the 
DOJ and the SEC, noted: 

As a review of federal circuit case law has indicated, there is but one circuit that has 
applied the selective waiver doctrine to attorney-client material. All other circuits 
addressing the matter have refused to apply the doctrine. In the context of non
opinion work product, no circuit has adopted selective waiver and five circuits have 
rejected the doctrine.  

202. For an illustration of the consequences of an unintended waiver of attorney work-product, 
see In re Initial Pub. Offering Sec. Litig., 249 F.R.D. 457, 467 (S.D.N.Y. 2008) ("Parties wishing to take 
advantage of the privilege that protects attorney work product must zealously maintain the 
confidentiality of that work product from their adversaries.").
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corporations."203 

Further, under the former system prosecutors based their decisions 

to award cooperation credit in part on the corporation's willingness to 

compel employee cooperation through threats of termination or non

payment of attorneys' fees. 204 Under the Stein decisions and the new 

guidelines, however, prosecutors are instructed not to consider whether a 

company takes negative employment action against non-cooperative 

employees. 205 If a company will receive the same amount of credit for 

conducting an internal investigation regardless of whether it coerces 

employee participation, the company will have little incentive to exert such 

pressure.  

Unlike the government, the corporation's interest in conducting an 

investigation is not necessarily to get to the bottom of the issue. Instead, 

the corporation is interested in receiving cooperation credit, possibly 

demonstrating its innocence and preserving its reputation. Coercive tactics 

would not be necessary to obtain exculpatory evidence as employees who 

have this information would likely be forthcoming in an investigation 

without this pressure.. Conversely, culpable employees or those privy to 

incriminating information, would be reluctant to participate in an 

investigation without proper incentives to do so. However, corporations 

would have little incentive to pressure those employees into cooperating if 

they would obtain credit without their participation. 206 

Because culpable employees or those with incriminating 

information would, absent corporate pressure, be less likely to cooperate, 

the investigation itself is less likely to uncover wrongdoing. Accordingly, 

without waiver and coercion there will be less transparency into corporate 

practices and the government may be deprived of vital information. As the 

Principal Deputy Assistant Attorney General explained, such a system 

would "undermine the Department's ability to conduct fact-finding and 

uncover [corporate] fraud." 20 7  The Enron, WorldCom and Adelphia 

scandals are proof that the conventional corporate practice of "circling the 

wagons"208 was not effective in regulating and governing corporations. 209 

203. Letter from Brian A. Benczkowski, Principal Deputy Assistant Att'y Gen., U.S. Dep't of 

Justice, to Nancy Pelosi, Speaker, U.S. House of Representatives (Nov. 13, 2007), available at 

http://federalevidence,com/pdf/legisl/2009/ACPPA/Benzkowskito_Pelosi_11_13_2007.pdf.  
204. See supra notes 57-58 and accompanying text.  

205. See Filip Memo, supra note 74, 9-28.730, and discussion on Stein I, supra Part II.B.1-2.  

206. It should be noted that where high level officials were not involved in the malfeasance, they 

may have an incentive to unravel the fraud so that they can remediate and preserve the corporation's 

reputation.  

207. Letter from Brian A. Benczkowski, Principal Deputy Assistant Att'y Gen., U.S. Dep't of 

Justice, to Nancy Pelosi, Speaker, U.S. House of Representatives, supra note 203 .  

208. The government coined the term "circle the wagons" to describe the approach that 

companies used to obstruct an investigation. See Stein I, 435 F. Supp. 2d 330, 363 (S.D.N.Y. 2006); see 

also discussion of Stein I, supra Part II.B. 1-2. Under this approach the companies would "pay legal 

fees for those individuals who needed their own counsel, establish joint-defense agreements with 

attorneys representing those employees and share the results of internal investigations with those
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Generally, the nature of white-collar crime, the complexity of the corporate 
structure, and the number of employees, officers and directors acting on the 
corporation's behalf, make it extremely difficult, if not impossible, to 
effectively enforce the law without the full cooperation of corporate 
insiders. 210 Efficient "real time" investigations would not be possible 
without the partnership between the corporation and government. 211 

Corporate cooperation has "allowed federal investigators to wrap up 
complex corporate investigations that put a stop to corporate misconduct 
and provide restitution to its victims in a matter of months, in sharp contrast 
to the prolonged and sometimes unsuccessful investigations prior to such 
cooperation policies." 212 

Although the government could likely acquire information to reveal 
the corporate fraud through traditional discovery devices, without corporate 
waiver and coercion of employees to cooperate, it would be far more 
expensive and time consuming. The result of requiring the government to 
use additional resources to combat corporate crime would be fewer 
successful complex investigations and prosecutions of corporate 
malfeasance, which in turn would frustrate shareholders and reduce the 
public's confidence in the markets. 213 

lawyers to keep abreast of the government investigation. This approach often had the benefit of the 
company learning about the full nature and extent of the conduct under investigation and correcting it." 
Lawrence Barcella Jr., et al., Cooperation With the Government is a Growing Trend: As prosecutions 
intensify companies and executives are learning to play ball, PAUL HASTINGS: STAY CURRENT 1-2 
(August 2004), http://www.paulhastings.com/assets/publications/90.pdf?wt.mcID=90.pdf 

209. See Richter, supra note 18, at 1016-17 ("The ACPPA will largely turn back the clock to the 
'circle-the-wagons' days of corporate defense when investors and employees had to trust companies to 
police themselves because the federal government was unable to act as an effective watchdog.").  

210. See John Hasnas, Ethics and the Problem of White Collar Crime, 54 AM. U. L. REV. 579, 
592-95 (2005) (discussing how the liberal features of the criminal law, such as the mens rea requirement 
and the attorney-client privilege, impose especially high costs on the prosecution of white collar crimes 
and how it is often the case that "the evidence necessary for a conviction for a white collar criminal 
offense will be in the hands of those who cannot be compelled to produce it [as it is privileged]." Id. at 
594.); see also Richter, supra note 18, at 984-85 (explaining that following the Enron scandal, federal 
agencies realized that they would be unable to police corporate misconduct without corporate 
cooperation).  

211. See Examining Approaches to Corporate Fraud Prosecutions and the Attorney-Client 
Privilege Under the McNulty Memorandum: Hearing Before the S. Comm. on the Judiciary, 110th 
Cong. 5 (2007) (statement of Karin Immergut, U.S. Attorney, District of Oregon, and Chair, White 
Collar Subcomm. for the Attorney General's Advisory Comm., Portland, Oregon) (explaining that the 
government has obtained over 1,200 corporate fraud convictions since 2001and has recovered billions of 
dollars for shareholders and investors).  

212. Richter, supra note 18, at 991.  
213. The government recognized the limitations it faces in investigating and prosecuting corporate 

crimes. The Filip Memo explains, "[i]n investigating wrongdoing by or within a corporation, a 
prosecutor is likely to encounter several obstacles . . . It will often be difficult to determine which 
individual took which action on behalf of the corporation. Lines of authority and responsibility may be 
shared among operating divisions or departments, and records and personnel may be spread throughout 
the United States or even among several countries." Filip Memo, supra note 74, 9-28.700(B).
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B. Effectiveness of Top-Down Strategy Assuming the Culture of Waiver 

and Coercion Remains Under the New Guidelines 

Assuming the requirements for obtaining cooperation credit have 

not changed, but have simply been pushed underground,2 14 corporations 

will continue to have significant incentives to waive privilege and coerce 

employee cooperation. However, employees will learn over time that their 

interests and those of the corporation are not adequately aligned, either 

through additional warnings, increased public disclosure, or advice of 

personal counsel. With increased knowledge, potentially culpable 

employees may refuse to participate in interviews or may be less 

forthcoming; thereby, compromising the results of the investigation. 21 s 

A company's interest in obtaining cooperation credit to avoid an 

indictment or receive a reduction in charges or penalties will almost always 

outweigh the costs associated with waiver and coercion. 2 16 In the past, 

corporations, often at the government's bequest, tried to compel employee 

cooperation by threatening negative employment actions (i.e., termination 

or withdrawal of counsel fees) against any employee who was 

uncooperative. Employees weighed these short-term incentives against the 

long-term threats of prosecution or job loss in the event the company or 

government deemed them culpable. Most employees chose to cooperate, 

despite the potential long-term consequences, possibly because (1) they 

were not culpable and had no fear of corporate or government reprisal; (2) 

they believed to some extent that the corporations interest and their own 

were aligned, providing a false sense of loyalty and job security; or (3) they 

believed that they were protected by the corporate privilege.  

The question is whether these short-term incentives, which 

encouraged participation in the past, will continue to be as effective in the 

future. That is, whether these incentives adequately align the interests of 

the individual employees with those of the corporation. The answer 

predominantly depends on whether the employee has engaged in 

wrongdoing, or fears that he or she may have.  

For those employees who were in no way involved in the alleged 

misconduct, the short-term incentives should continue to be sufficient to 

encourage participation. Innocent employees have every reason to 

214. Indicia of corporate cooperation will continue to include conducting and sharing the results 

of internal investigations and coercing employees to cooperate with the investigation. See Christopher J.  

Steskal & Jennifer C. Bretan, Securities Litigation Update: Must A Corporation Disclose Privileged 

Information To Avoid Prosecution, And If It Does So, Will It Be At The Mercy of The Plaintiff's Bar 

Recent Developments in DOJ Policy and Case Law, FENWICK & WEST LLP 4, January 21, 2009, 

available at http://www.fenwick.com/docstore/Publications/Litigation/sec/SecLitigationAlert_01-21
09.pdf (noting that even after the Filip revisions went into effect, corporations are still likely to turn over 

evidence uncovered in an internal investigation to avoid being charged criminally).  

215. See supra notes 42-43, 44-47 and accompanying text for a description of the benefits a 
company receives for cooperation.  

216. See Steskal & Bretan, supra note 214, at 4.
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participate in order to maintain job security and counsel. The only possible 
downside of cooperation for completely innocent employees is fear of 
termination for implicating their superiors. This fear is unlikely to 
outweigh the employees' concerns over their continued employment and 
reimbursement of legal fees.  

The matter is more complex with culpable employees or those 
unsure of their culpability. For them, criminal liability is a real threat.  
Obtaining their cooperation has not been a significant problem because 
many of them believed that the information was privileged and did not 
recognize the possibility of waiver.217 However, as employees become 
increasingly aware of the reality of corporate cooperation and the likelihood 
of waiver, and begin to consider their own exposure, they will become less 
inclined to cooperate.  

There are several ways in which culpable employees may become 
more aware that the privilege offers them little, if any, protection and that 
the corporate interests may be adverse to their own. First, employees may 
begin receiving more extensive warnings before interviews are conducted.  
Currently, corporate counsel are required to give an employee warnings, 
known as "Upjohn warnings," before conducting an interview pursuant to 
an internal investigation. 218 These warnings are meant to inform the 
employee that (1) the attorney represents the corporation, not the individual 
employee; (2) the privilege attaches to information given to counsel, but the 
corporation, not the employee, holds the privilege; and (3) the corporation, 
not the employee, decides whether to waive the privilege. 219 

In theory, these pronouncements should caution employees that the 
company might choose to provide the information the employee discloses 
with others. However, employees often fail to consider that the corporation 
will disclose their confidences because they do not recognize that the 
company's interests and their own are not completely aligned.22 0 As a 
general counsel explained: "If employees believe the corporate counsel are 
simply conduits for delivering confidential information to prosecutors, 
attorney-client communications will be chilled."2 21 A survey conducted a 

217. See The Thompson Memorandum's Effect on the Right to Counsel in Corporate 
Investigations: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 68 (2006) (joint statement of 
the Coalition to Preserve the Attorney-Client Privilege; Submission to the U.S. Senate Judiciary 
Committee); ACC Survey, supra note 112, at 3-4 (noting that "the existence of the attorney-client 
privilege enhances the likelihood that company employees will come forward to discuss 
sensitive/difficult issues" and clients are far more sensitive as to whether the privilege and its protections 
apply when the issue is highly sensitive and when the issue might impact the employee personally).  

218. See Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).  
219. See id. at 394 
220. The Association of Corporate Counsel contends that "important lawyer-client conversations 

occur with greater meaning and effect when supported by the client's expectation of the corporate 
confidentiality of the consultation." See ACC Survey, supra note 112, at 1.  

221. See The McNulty Memorandum's Effect on the Right to Counsel in Corporate Investigations: 
Hearing Before the Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. on the 
Judiciary, 110th Cong. 75 (2007) (statement of Richard T. White, Senior Vice President, Secretary, and
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few years ago revealed that almost all senior-level employees, and a 
majority of lower-level employees, were aware of and relied on the 
privilege when communicating with counsel. 2 2 2 

Recently, there has been discussion about expanding the scope of 

Upjohn warnings to something closer to Miranda warnings, which include 
the right to counsel and the possibility that incriminating statements may be 

used against the speaker. A former district court judge coined the term 
"Adnarim Warnings"-Miranda spelt backwards-to describe these 
broader warnings. 223  Additionally, it has been recommended that 

employees be advised that the substance of their interviews is likely to be 
disclosed to the government2 24 and possibly used against them.22 5 Scholars 

General Counsel, The Auto Club Group, Dearborn, MI). In a 2005 survey conducted by the 
Corporation Counsel, Ninety-five percent of lawyers interviewed responded that they believed that if 
privilege did not offer protections, there would be a "chill" in the flow or candor if information from 
clients. ACC Survey, supra note 112, at 3. A similar survey was conducted the same year by the 
National Association of Criminal Defense Lawyers ("NACDL") which yielded comparable results. See 
NACDL, EXECUTIVE SUMMARY: THE ATTORNEY-CLIENT PRIVILEGE IS UNDER ATTACK 3 (Apr. 8, 

2005) [hereinafter NACDL Survey], available at http://www.nacdl.org/public.nsf/Legislation/Overcrimi 

nalization002/$FILE/ACSurvey.pdf (noting that ninety-five percent of lawyers interviewed "responded 
that the weakening of the privilege chills a client's frank discussion of legal issues"). Further, ninety-six 
percent of lawyers interviewed responded that they believed the privilege and work-product doctrines 
serve an important purpose in facilitating their work as company counsel. ACC Survey, supra note 112, 

at 1; see also NACDL Survey, supra, at 5 (noting that 95.8% of lawyers interviewed believed that the 
privilege and work-product doctrine serve an important purpose in facilitating their work as company's 
counsel).  

222. Responses to the Association of Corporate Counsel survey seem to warn against this 

outcome. Ninety-three percent of respondents said senior-level employees were aware of and relied on 
privilege when discussing matters with corporate counsel; sixty-eight percent of low-mid level 
employees were aware of and relied on privilege. ACC Survey, supra note 112, at 3. Ninety-five percent 
said a loss [or perceived loss] would chill the flow of information and candor from their clients. Id.  

223. Brandon Garrett, Corporate Confessions, 30 CARDOZO L. REV. 917, 942 n.121 (2008).  

Former United States District Judge Frederick Lacey of the District of New Jersey recommended the 
following type of warnings: 

I am not your lawyer, I represent the corporation. It is the corporation's interests I 
have been retained to serve. You are entitled to have your own lawyer. If you 
cannot afford a lawyer, the corporation may or may not pay his fee. You may 
wish to consult with him before you confer with me. Among other things, you 
may wish to claim the privilege against self-incrimination. You may wish not to 
talk to me at all.  
What you tell me, if it relates to the performance of your duties, and is 
confidential, will be privileged. The privilege, however, requires explanation. It is 
not your privilege to claim. It is the corporation's privilege. Thus, not only can I 
tell, I must tell, others in the corporation what you have told me, if it is necessary 
to enable me to provide the legal services to the corporation it has retained me to 
provide.  
Moreover, the corporation can waive its privilege and thus, the president, or I, or 
someone else, can disclose to the authorities what you tell me if the corporation 
decides to waive its privilege.  
Also, if I find wrongdoing, I am under certain obligations to report it to the Board 
of Directors and perhaps the stockholders.  

224. See Robert S. Bennett et al., Internal Investigations and the Defense of Corporations in the 

Sarbanes-Oxley Era, 62 BuS. LAW. 55, 70 (2006).  

225. See Sarah Helene Duggin, The McNulty Memorandum, the KPMG Decision and Corporate 

Cooperation: Individual Rights and Legal Ethics, 21 GEO. J. LEGAL ETHICS 341, 406-07 (2008)
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have even suggested that the DOJ reward companies for providing 
extensive warnings to employees, including the possibility of waiver, before 
conducting investigations. 226 

These additional warnings may provide employees with a more 
complete understanding of the long-term risks associated with cooperation 
and that the corporate interests and their own are not necessarily aligned.  
The corporation's interest in waiving privilege to receive a reduction in 
charges or penalties does not align with the individual employee's interest 
in avoiding individual prosecution.227 The employee disclosing the 
information derives no benefit from either the government or the 
corporation for cooperating. 228 Typically, it is the corporation that 
interfaces directly with the government and receives cooperation credit. If 
these employees were dealing with the government, rather than internal 
investigators, they would attempt to negotiate for leniency in exchange for 
the information.  

As more employees begin to appreciate this mismatch of incentives, 
a larger number of them will determine that the consequences of revealing 
inculpatory statements to the government and the company outweigh the 
negative employment consequences based on their failure to cooperate. 22 9 

By cooperating, employees may preserve their employment and counsel in 
the short-term. However, once employees provide inculpatory evidence, 
they subject themselves to termination of employment and withdrawal of 
legal fees based on their misconduct. Indeed, one of the factors the 
government considers in awarding cooperation credit to corporations is 
their remedial efforts, including "disciplin[ing] or terminat[ing] 
wrongdoers." 2 30 Further, the government may initiate individual civil or 
criminal proceedings against culpable employees.  

(suggesting amendments to lawyers' ethical standards to mitigate the unfairness of' corporate 
cooperation).  

226. See Garrett, supra note 223, at 946. The government should consider: 
[N]ot just whether the firm secured the cooperation of employees, but whether the 
firm did so in a way that informed them of their rights under their employment 
contracts, whatever those may be, avoided potential conflicts of interest, and 
informed them of the possibility of entity waiver of privilege. In that way, federal 
prosecutors would reward not haphazard cooperation at all costs, but cooperation 
that sensibly elicits informed, sound, and conflict-free statements by employees.  

227. See Ball & Bolia, supra note 17, at 247 (explaining that these divergent interests "drive a 
wedge" between senior management and other employees and between corporate counsel and all 
employees).  

228. See White Collar Enforcement: Attorney-Client Privilege and Corporate Waivers: Hearing 
Before the Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. on the Judiciary, 
109th Cong. 37 (2006) (prepared statement of William M. Sullivan, Jr.,Partner, Winston & Strawn, 
LLP) (suggesting that individual employees are the most vulnerable group under the status quo) Sullivan 
was formerly an Assistant United States Attorney in Washington, D.C. for ten years. Id. at 28.  

229. See George Ellard, Making the Silent Speak and the Informed Wary, 42 AM. CRIM. L. REV.  
985, 993 (2005) (noting that, in the face of corporate counsel effectively becoming government 
witnesses they routinely waive privilege, "company personnel have an incentive not to be forthcoming 
and even to lie, although thereby risking obstruction charges.").  

230. Filip Memo, supra note 74, 9-28.300(A)(6).
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Ultimately, once employees understand the long-term implications 
of their statements, the threats of termination and withdrawal of legal fees 
will not adequately encourage cooperation from culpable or potentially 
culpable employees. One practitioner has predicted that over time a culture 
of silence among employees may develop if corporations continue to 
routinely waive privilege. 231 

Even without more warnings, additional information from corporate 
scandals or from debates between business groups, lawmakers and civil 
liberties advocates regarding the deterioration of the corporate privilege, 
will increase employee awareness of the risks associated with disclosure.  
As an example, if a recent bill proposed by Congress passes, the 
government would be required to make all settlement agreements between 
the DOJ and corporations publicly available on its website. 232 With 
increased knowledge, the threats of prosecution and termination will 
become more apparent and employees will hesitate to disclose inculpatory 
information, even in the face of potential loss of employment or counsel for 
non-cooperation. As one practitioner noted, some executives have refused 
to fully cooperate in internal investigations, "realizing that the company is 
simply gathering evidence for the government to use against [them]."23 3 

Indeed, waivers have become so routine and so broad that it is as though 
employees are "speaking to prosecutors" whenever they speak to counsel 
during an investigation. 234 

Whether the corporation provides additional warnings or more 
information becomes publicly available, employees likely will consult 
personal lawyers. Generally, employees seek legal advice from in-house 
counsel when they have job-related questions. However, as employees 
comprehend the "quasi-deputy" status of their corporate counsel, they will 
be motivated to obtain independent .advice before participating in an 
interview. 235 Potentially culpable employees are most likely to recognize 
that an attorney detached from the company may be in a better position than 
corporate counsel to advise them of whether to cooperate or to assert their 

231. The McNulty Memorandum's Effect on the Right to Counsel in Corporate Investigations: 

Hearing Before the Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. on the 

Judiciary, 110th Cong. 33-34 (2007) (statement of William M. Sullivan, Jr., Partner, Winston & Strawn, 
LLP) (arguing that current policies dampen repression of criminal behavior within companies by 
inhibiting candid disclosure and remediation efforts by corporations and corporate counsel).  

232. Under the terms of the Accountability in Deferred Prosecution Act ("ADPA"), proposed by 
Representative Pascrell in 2008 and re-introduced in 2009, the DOJ would be required to among other 
things, publicly disclose all of the DPAs and NPAs on their website. See ADPA of 2009, H.R. 1947, 
111th Cong. 8 (2009); ADPA of 2008, H.R. 6492, 110th Cong. 8 (2008).  

233. Barcella Jr., et al., supra note 208, at 3.  
234. Ellard, supra note 229, at 990, 993.  
235. Ball & Bolia, supra note 17, at 260 (noting that the history of corporate vicarious criminal 

liability has been a steady accretion of power to prosecutors, forcing corporations to turn over privileged 
material, stop payment of legal fees, and actively assist the government build a case against the 
corporation's own employees).
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right against self-incrimination. 236 This is particularly the case where 
corporate counsel threatens employees to cooperate with the investigation; 
as these threats would expose their diverging interests. Further, 
sophisticated employees may recognize the potential conflict of interest 
based on the Upjohn warnings they receive and seek independent counsel 
before participating in an interview. 237 Any personal lawyer who has 
experience with internal investigations would warn an employee of the risks 
associated with corporate waiver and advise the employee to disclose as 
little as possible to the internal investigators.  

Accordingly, as employees obtain more information, current 
strategies will on the margin be less effective in unraveling the corporate 
fraud. As more employees become aware of the reality of corporate 
waivers and the risks associated with disclosure, a larger number of them 
will stop cooperating altogether or stop being as forthcoming with 
investigators. 238 Naturally, employees are fearful of sharing potentially 
inculpatory information when they believe that the corporation will turn 
over the details of their communications to the government and the 
information could possibly be used against them. 239 

Exacerbating the issue is the inability of corporate internal 
investigators to promise employees leniency or immunity from prosecution 
as these decisions rest solely in the discretion of prosecutors. Also, they 
cannot offer job security for fear that the government would look 
unfavorably on such an assurance. Indeed, under the current regime such 
an offer might actually be grounds for drawing a negative inference. 240 

236. Cf Michael L. Seigel, Corporate America Fights Back: The Battle Over Waiver of the 
Attorney-Client Privilege, 49 B.C. L. REV. 1, 38-39 (2008). Michael Seigel has observed that: 

A potentially guilty employee thus faces a dismal set of options: (1) silence, and 
likely termination; (2) cooperation, and likely sanctions; and (3) lying, perhaps 
avoiding liability in the short term, but running the risk of worse consequences in 
the future.  

Caught in this trilemma, the employee needs legal advice. If she is a high-level 
officer, she is probably aware of the implications of Upjohn and will seek advice 
from a private attorney.  

237. Upjohn warnings are meant to inform employees that (1) the attorney represents the 
corporation, not the individual employee; (2) the privilege attaches to information given to counsel, but 
the privilege is held by the corporation, not the employee; and (3) the corporation, not the employee, 
decides whether to waive the privilege. See supra notes 100-108 and 208-209 and accompanying text.  

238. In Upjohn, the Supreme Court found that "if the purpose of the attorney-client privilege is to 
be served, the attorney and client must be able to predict with some degree of certainty whether 
particular discussions will be protected. An uncertain privilege, or one which purports to be certain but 
results in widely varying applications by the courts, is little better than no privilege at all." Upjohn, 449 
U.S. at 393.  

239. The McNulty Memorandum's Effect on the Right to Counsel in Corporate Investigations: 
Hearing Before the Subcomm. on Crime, Terrorism, and Homeland Security of the H. Comm. on the 
Judiciary, 110th Cong. 33 (2007) (statement of William M. Sullivan, Jr., Partner, Winston and Strawn, 
LLP, Washington, DC) ("Naturally, clients are fearful of sharing all pertinent information when they 
believe that the details of an attorney-client conversation may be turned over [to] the Justice Department 
as part of a current or future investigation into these activities.").  

240. The Filip Memo specifically instructs prosecutors to consider the following factor in 
determining whether to charge a corporation: "the corporation's remedial actions, including any efforts .
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Without candid and complete disclosure from employees, 
companies will learn less about potential misconduct in their midst and the 

government will be deprived of the roadmap it wants even if the 
corporation waives privilege. 24" As a result, the top-down strategy will 
become less effective in unraveling corporate fraud in the future than it has 
been in the past. For this reason, regardless of whether the new guidelines 
change the culture of waiver and coercion, corporations and the government 
need to develop incentives to lawfully encourage employee cooperation.  
The interests of the corporation and those of its employees need to be 
realigned in order toachieve the government's laudable goal of effectively 
pursuing corporate crime.  

IV. A Bottom-Up Alternative: Realigning the Interests of Corporations and 
the Government with Those of Individual Employees 

The prevailing approach to corporate criminal investigations has 

been a top-down strategy designed to induce high corporate officials to 
pressure employees into cooperating with the government and internal 
investigators. The government gives corporations credit for cooperating 
with its efforts and essentially becoming its investigative partner in 
unraveling corporate fraud. This approach was developed to help the 
government more efficiently achieve its ultimate objective of identifying 

to replace responsible management [or] to discipline or terminate wrongdoers." See Filip Memo, 
supra note 74, 9-28.300.  

241. Further, compliance with the law, prosecutions, and remediation efforts by responsible 
corporate employees and their counsel will be inhibited. In a 2005 survey, ninety-seven percent of 
lawyers interviewed believed that the privilege improves their ability to monitor, enforce, and improve 
compliance initiatives. ACC Survey, supra note 112, at 4; see also NACDL Survey, supra note 221, at 
6-7 (noting that 94.6% of lawyers interviewed believed that the existence of the privilege improves their 
ability to monitor, enforce and improve company compliance initiatives). Ninety-four percent of 
lawyers interviewed believed that the privilege enhances the likelihood that company employees will 
discuss sensitive, difficult issues regarding legal compliance. ACC Survey, supra note 112, at 4; see 
also NACDL Survey, supra note 221, at 6 (noting that 90.5% of lawyers interviewed responded that the 
existence of the privilege enhances the likelihood that company employees come forward to discuss or 
agree to be interviewed about sensitive or difficult issues regarding the company's compliance with the 
law). Several notable requests were made to the Chairman of the U.S. Sentencing Commission that the 
language respecting waiver and cooperation added in the 2004 amendments to the U.S. Sentencing 
Guidelines be removed. See, e.g., Letter from Daniel E. Lundgren, Member of Congress, to Ricardo H.  
Hinojosa, Chairman, U.S. Sentencing Comm. 2 (Aug. 15, 2005), available at http://www.abanet.org/pol 

adv/documents/acprivreplungrencommentletter8-15-05.pdf ("This [demand for waiver], in turn, 
impedes the lawyers' ability to effectively counsel compliance with the law and discourages them from 
conducting internal investigations designed to quickly detect and remedy misconduct."); see also Letter 
from Griffin B. Bell et al., Former Att'ys Gen., Acting Attorney General, Deputy Att'ys Gen., and 
Solicitors Gen., to Ricardo H. Hinojosa, Chairman, U.S. Sentencing Comm. 2 (Aug. 15, 2005), 
available at http://www.abanet.org/poladv/documents/acprivformerdojofficialstletter8-15-05.pdf 
("Because the effectiveness of internal investigations depends on the ability of employees and other 
individuals with knowledge to speak candidly and confidentially with the lawyer conducting the 
investigation, any uncertainty as to whether attorney-client and work product protections will be 

honored makes it harder for companies to detect and remedy wrongdoing early."). The demand for 
waiver was subsequently removed in the 2006 amendments.



Investigating Corporate Malfeasance

and prosecuting corporate wrongdoers.242 

The preceding sections have identified two main problems with the 
top-down approach. First, it may be unduly coercive, raising concerns 
about violations of the constitutional rights of individual employees, the 
sanctity of the attorney-client privilege and work-product protection.  
Second, the approach may be ineffective because in the long run, 
employees will learn that it is not in their best interest to cooperate. A third 
problem is that the approach may not deter the right people. Corporate 
officials who orchestrate, tolerate, and often reward the wrongdoing should 
be a significant focus of the government's efforts, but current practices 
focus on the individual employees who participate in the unlawful acts.  
Focusing on high corporate officials would likely reduce the overall 
incidence of corporate crime and enhance monitoring of employee 
behavior.  

This premise, that the "kingpins" are the appropriate target of 
government prosecutions, underlies criminal law enforcement in at least 
two other areas-drug enforcement and organized crime. In both of these 
areas, the government focuses on providing incentives to lower level actors, 
the "underlings," with the hope of identifying and punishing those at the top 
of the pyramid. However, in the area of corporate investigations, the focus 
has been on providing incentives to corporations or, more accurately, to the 
corporate officials who run the corporations; 243 it has not been on creating 
affirmative incentives for employees to cooperate. 24 4 

This comparison raises the natural questions: Would such a bottom
up approach work in the area of corporate investigations? 245 Would this 

242. See James R. Doty & Peter K. Hwang, Ethical and Professional Problems in Law 
Enforcement Investigations: Recent Developments, in CORPORATE GOVERNANCE-A MASTER CLASS 
2009 513, 517 (Practicing Law Institute Corp. L. & Practice, Course Handbook Ser. No. 18483, 2009) 
("The post-Enron era of corporate investigations has seen many changes, as the pendulum swings back 
and forth with the government's. attempts to balance demands for increased accountability and 
transparency by corporations with concerns regarding fundamental fairness for corporations." ).  

243. Under the current system, corporations have an incentive to cooperate with the government, 
as they will receive credit for disclosing "relevant facts" and possibly for waiving privilege and coercing 
employee cooperation. Filip Memo, supra note 74, 9-28.720.  

244. The need for employee cooperation was recognized as early as 2002 when Congress enacted 
the Sarbanes-Oxley Act. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002) 
(codified in scattered sections of the U.S. Code) [hereinafter SOX]. Among other sweeping reforms, 
SOX punishes retaliatory termination of whistleblowers who report criminal wrongdoing to federal 
authorities. See 18 U.S.C. 1514A(a) (2002). However, the reach and protection that SOX offers is 
limited as it only protects innocent employees against adverse employment action and does not protect 
any employee-innocent or culpable-against any civil or criminal proceedings. See Kathleen F.  
Brickey, White Collar Criminal Law in Comparative Prospective: The Sarbanes-Oxley Act of 2002: 
Enron's Legacy, 8 BUFF. CRIM. L. REV. 221, 231 (2004).  

245. One significant difference between corporate investigations and RICO or drug cartel 
investigations is that in the latter type of investigation, it always makes sense to use the underlings to get 
to the kingpins, because the big guys are always assumed to be the instigators and persons primarily 
culpable for the wrongful conduct. In a corporate investigation, the "biggest guy" the enterprise itself, is 
a fictitious entity and never the instigator or morally culpable. Using the employees to get the 
corporation, therefore, makes little sense. Using lower level employees to get higher level employees 
might make sense, but only if the DOJ or other investigator believes that the higher level employees are
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strategy be more effective at identifying culpable actors-particularly the 

corporate officials at the top of the pyramid-than the top-down strategy 
currently employed? 246 Although neither the DOJ nor the SEC has 

endorsed such an approach, a recent investigation illustrates a potential 
move in that direction.247 

There are two avenues for implementing a bottom-up strategy for 
investigating corporate fraud. One approach is for corporations to develop 
a system whereby they offer employees who cooperate some type of 
amnesty or leniency, including promises of employment or negotiated 
severance packages, continued payment of legal fees, or immunity from 
corporate claims for damages. An alternative approach is for the DOJ and 

SEC to create a system whereby the government offers employees who 
cooperate some type of credit (similar to the credit awarded to cooperating 
corporations), including avoiding an indictment altogether, reducing 
charges or penalties, or at a minimum avoiding a negative inference.  

The bottom-up approach should supplement, not replace the top

down strategy. It is necessary to encourage employees to cooperate by 
being forthcoming in interviews, while maintaining incentives for 
corporations to cooperate by conducting comprehensive internal 
investigations. 248 This combined approach would re-align, and create 
equilibrium between, the government's interests in unraveling and 
prosecuting corporate fraud, the employee's interests in job security, 
counsel and avoiding prosecution, and the corporation's interest in avoiding 
an indictment and preserving its reputation.2 4 9 

more morally culpable'than those below. This is probably the case in Enron, WorldCom, and most of 
the other big accounting scandal cases. However, it was not true in cases like CVC Caremark 
Corporation and other situations where lower level employees were engaging in bribes, kickbacks, price 
fixing or other illegal behavior and top management was just lazy or inattentive. See, e.g., In re 
Caremark Int'l., Inc. Derivative Litig., 698 A.2d 959, 961-63 (Del. Ch. 1996) (describing the 
government investigation into Caremark and the corporate policies that raised the possibility of illegal 
"kickbacks"). The bottom-up strategy should therefore be used as a supplement to and not a 
replacement for the top-down approach as the DOJ or SEC should only use a "bottom up" investigatory 
technique in situations where it is appropriate. See supra note 242 and accompanying text.  

246. Under the current strategy, "liability has shifted markedly to the employee level: Over one 
thousand individuals have been indicted and convicted since the July 2002 creation of the Corporate 
Fraud Task Force, while few corporations have been charged." Griffin, supra note 88, at 311.  

247. The Siemen's investigation, which began shortly after the Munich Public Prosecutor's Office 
raided their offices in November 2006 and concluded in late 2008, implemented an amnesty program to 
encourage employee cooperation with the investigation. See Department's Sentencing Memorandum, 
United States v. Siemens Aktiengesellschaft, No. 1:08-cr-00367-RJL, at 18-20 (D.D.C. Dec. 12, 2008) 
[hereinafter Siemens Sentencing Memorandum], available at http://www.usdoj.gov/opa/documents/siem 

ens-sentencing-memo.pdf. For an in-depth description, see infra notes 250-256 and accompanying text.  

248. The bottom-up approach should supplement, not replace, the "top-down" approach. Using a 
building block approach to reach the top of a corporation can be time-consuming and circuitous. The 
Enron and WorldCom cases demonstrate the "complexity of the work required to build a solid case 
against top executives of corporations that engaged in elaborately concealed, long-term schemes to 
defraud." See Brickey, supra note 244, at 275.  

249. Filip Memo, supra note 74, 9-28.700(B). As noted in the Filip Memo, the interests of the 
corporation, employees and the government are not necessarily adverse: 

[C]ooperation can be a favorable course for both the government and the



2010] Investigating Corporate Malfeasance 211

A. Model for Amnesty or Leniency Programs Implemented by 
Corporations 

Corporations can encourage their employees to cooperate during an 
internal investigation by offering them protection against negative 
employment actions if they participate and provide truthful and complete 
information. Such a bottom-up strategy for investigating an alleged bribery 
scheme was recently applied by Siemens AG ("Siemens"), a German 
engineering company, to facilitate a multi-million dollar internal 
investigation. 25 0 Siemens, with the assistance of their outside counsel, 
consulted with the DOJ and jointly created incentives that differed 
significantly from the norm.25 ' The system, labeled an "amnesty program," 
provided incentives designed to encourage employees to voluntarily 
disclose truthful and complete information about possible violations to 
outside counsel conducting the internal investigation.240 The program's 
incentives were available to all but the most senior employees.252 As a 
supplement, Siemens developed a "leniency program" for employees too 
senior to participate in the amnesty program and others who never came 
forward during the amnesty program period. 253 

First, Siemens assured cooperating employees that they would be 

corporation. Cooperation benefits the government-and ultimately shareholders, 
employees, and other often blameless victims-by allowing prosecutors and 
federal agents, for example, to avoid protracted delays, which compromise their 
ability to quickly uncover and address the full extent of widespread corporate 
crimes. With cooperation by the corporation, the government may be able to 
reduce tangible losses, limit damage to reputation, and preserve assets for 
restitution. At the same time, cooperation may benefit the corporation by 
enabling the government to focus its investigative resources in a manner that will 
not unduly disrupt the corporation's legitimate business operations. In addition, 
and critically, cooperation may benefit the corporation by presenting it with the 
opportunity to earn credit for its efforts.  

250. "According to Siemens' latest estimates, over 1.5 million hours of billable time by 
Debevoise and Deloitte professionals have been devoted to the investigation . . . Over 100 million 
documents have been. collected and preserved, many of which have been searched or reviewed for 
evidence relevant to the investigation. Siemens, either directly or through Debevoise, has produced to 
the Department over 24,000 documents, amounting to over 100,000 pages." Siemens Sentencing 
Memorandum, supra note 247, at 19; see also id. (noting that Debevoise & Plimpton, LLP was retained 
to conduct an independent investigation to determine whether anti-corruption regulations had been 
violated and to assess the compliance and control systems).  
240. See id.  

251. See id. ("In consultation with the Department, Siemens designed and implemented a 
company-wide amnesty program to facilitate the internal investigation. This 'amnesty program was 
implemented on October 31, 2007 and continued until approximately February 29, 2008.").  

252. See Mike Esterl, Siemens Amnesty Plan Assists Bribery Probe; WALL ST. J., Mar. 5, 2008, at 
A12 ("The program . . . was offered to all employees except 300 of Siemens's. top executives and 
expired at the end of February . . . [and] prompted about 110 employees to offer information about 
alleged wrongdoing.").  

253. See Siemens Sentencing Memorandum, supra note 247, at 20 ("Over 100 employees 
provided information in connection with the programs, including numerous employees who previously 
provided incomplete or less than truthful information and employees who had not come forward 
previously.").
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"protected from unilateral employment termination." 254 This affirmative 

incentive should be included in any program designed by the company as it 

is one of the most significant protections a corporation can offer its 

employees. However, corporations should include a caveat providing for 

negotiated departures (including some type of severance package) for 

cooperating employees who were involved in perpetuating the fraud. This 

flexibility would allow corporations to terminate culpable employees whose 

continued employment would not only harm the reputation and integrity of 

the firm but also be adverse to the best interests of the government, the 

shareholders and the general public, while at the same time maintaining an 

incentive to encourage participation.  

Siemens also granted cooperating employees immunity from any 

"company claims for damages"255 and agreed that it would bring an 

employee's cooperation to the attention of authorities if he or she became 

the subject of a government investigation. 25 6 While companies cannot, and 

should not, give employees immunity against suits brought by regulators or 

prosecutors, it can and should give them immunity from their own potential 

claims and recommend that they receive credit from the government for 

their cooperation or at a minimum avoid a negative inference. These 

incentives would encourage potentially culpable employees to cooperate 

because they have a significant interest in avoiding litigation and 

prosecution.  

Another incentive that corporations should consider offering 

cooperating employees, which was not included in the Siemen's program, is 

an assurance that they will continue to receive advancements of legal fees 

according to stated corporate policies or past practices. In other words, 

reimbursement of attorneys' fees would not be made contingent on the 

innocence of the employee. Under this approach, culpable employees who 

cooperate in the investigation would be protected against the company's 

unilateral decision to withhold fees based on their incriminating statements.  

This would provide potentially culpable employees with an incentive to 

cooperate because if the company discovered their involvement in the fraud 

and they did not cooperate, the company would withhold legal fees.  

After learning of the bottom-up strategy in Siemens, another 

German company, MAN AG, announced its decision to implement a 

similar program to encourage employee cooperation with its 

investigation.257 Under this program, the company agreed to waive any 

potential claim for damages and refrain from dismissing any employee that 

254. Id.  

255. Id.  

256. See id. (explaining that it would make recommendations to the government, but that the 

program was in no way binding on any prosecutors or regulators).  

257. Press Release, MAN AG, MAN Launches Amnesty Program for Employees (May 18, 2009), 

available at http://www.man.eu/MAN-downloadgalleries/All/2Presse/Pressemeldungen/
2 009/090518_ 

MAN_AmnestieprogrammE.pdf.
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voluntarily provides information in connection with the investigation. 258 

This investigation has not been completed, so its success remains to be 
determined.  

The DOJ, the SEC, and outside counsel conducting the Siemens 
investigation 259 acknowledged the success of its programs, noting that it 
"was essential in gathering facts" 26 0 and yielded "impressive results." 26 1 

The advantages of a bottom-up approach, like the one used in Siemens, is 
that it creates affirmative incentives for employees to participate in internal 
investigations - employees who cooperate receive economic benefits and 
the potential for reduced criminal or civil liability. The offer of these 
incentives would encourage virtually all employees to participate in internal 
investigations. Unlike the coercive tactics currently used (threatening 
termination and withholding legal fees) these incentives would encourage 
even potentially culpable employees to cooperate. Employees who are 
culpable, or believe that they are, would nonetheless benefit from 
cooperation because they would be insulated from some of the negative 
consequences that would typically flow once the company discovered their 
misconduct. Although innocent employees hardly need these additional 
incentives to cooperate, including them eliminates the fear that they may be 
terminated for outing a more senior official of wrongdoing. Further, 
exempting employees who are too high up in the hierarchy, a feature 
included in the Siemens program, can mitigate abuse of the system.  

It is imperative that any company considering whether to adopt an 
amnesty program consult with government authorities and obtain their 
approval. The last thing a company would want is for the government to 
perceive the company's incentive program to be a way of protecting 
culpable employees and interfering with the integrity of the investigation.  
Under the DOJ's guidelines, the decision of a company to protect culpable 
employees, by not disciplining them or terminating their employment, is 
considered a factor weighing against an award of cooperation credit, and 
might actually be grounds for drawing a negative inference. 262 

258. See id. ("Employees of the Company are to be able to help clarify facts voluntarily in 
connection with the ongoing investigations by providing information. In return, MAN will generally 
waive any potential claims for damages and refrain from dismissals under the amnesty program.").  

259. Debevoise & Plimpton, LLP, noted that amnesty participants had provided "significant new 
information about the possible role of top executives in wrongdoing." Esterl, supra note 252, at A12.  

260. Press Release, U.S. SEC, SEC Charges Siemens AG for Engaging in Worldwide Bribery 
(Dec. 15, 2008) (http://www.sec.gov/news/press/2008/2008-294.htm); see also SEC v. Siemens 
Aktiengesellschaft, Litig. Release No. 20829, Accounting and Auditing Enf. Release No. 2911 (Dec. 15, 
2008) [hereinafter Siemens Release], available at http://www.sec.gov/litigation/litreleases/2008/lr2082 

9.htm.  

261. See Siemens Sentencing Memorandum, supra note 247, at 20. The DOJ further 
acknowledged that "[i]t was only through the extensive, worldwide investigative efforts of the internal 
investigators that these complex criminal activities were uncovered. As a practical matter, it would have 
been exceedingly difficult for the Department to identify and obtain the necessary foreign financial 
records, review them, trace proceeds, and identify and interview potential witnesses, all between late 
2006 and the present." Id at 17.  

262. The Filip Memo specifically instructs prosecutors to consider the following factor in
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Accordingly, corporations should carefully explain the parameters of the 

program and its intended purpose to the government.  

Ideally, the government will agree that these types of programs are 

beneficial and will adopt incentives for companies to develop and 

implement them. Such incentives can be created by including the 

company's willingness to adopt an amnesty program as a factor that 

prosecutors and regulators will consider when determining whether to 

award cooperation credit under the guidelines. Creating this type of 

corporate incentive would align the interests of the employees in receiving 
these benefits with the interests of the corporation in offering these 
concessions. Absent any incentive from the government, corporations may 

determine that it is not in their interest to encourage employee cooperation 
by offering them protection from negative employment consequences.  
Amnesty programs would be costly for corporations as they could require 

corporations to continue paying salaries or counsel fees for some period of 

time, and would restrict them from seeking damages from culpable but 

cooperative employees. An additional benefit of referring to these types of 

potential incentives for employee cooperation in the guidelines is that they 
would be more consistently and regularly applied by corporations. Even 

corporations who lack the resources to retain savvy counsel to suggest the 

bottom-up approach will become aware of its application to investigations 
and possibly adopt it when conducting their own.  

Accordingly, one way to encourage an employee to share 

information about wrongdoing is to address his or her fear of reprisal from 

the company. An alternative method is to address the employee's fear of 
criminal or civil prosecution from the government.  

B. Model for Cooperation Credit Implemented by the Government 

The government can also encourage employees to cooperate in 
investigations-similar to the way it encourages corporations to 

cooperate-by making cooperation a factor the government will consider in 

awarding credit if the employee ultimately becomes the subject of a 

government investigation or prosecution. 263 Under this approach, the DOJ 

determining whether to charge a corporation: "[T]he corporation's remedial actions, including any 
efforts . . . to replace responsible management [or] to discipline or terminate wrongdoers .... " Filip 
Memo, supra note 74, 9-28.300(A).  

263. The adoption of leniency programs for cooperating employees would not be a novel idea for 
the government. In fact, the Anti-Trust Division of the DOJ published its guidelines for granting 

individual leniency programs, under which individuals who approach the Division to seek leniency for 

reporting illegal antitrust activity of which the Division has not previously been made aware will not be 
charged criminally for the activity being reported. See DEP'T OF JUSTICE, ANTITRUST DIVISION, 

LENIENCY POLICY FOR INDIVIDUALS (1994), available at http://www.usdoj.gov/atr/public/guidelines/00 

92.pdf; see also DEP'T OF JUSTICE, ANTITRUST DIVISION, CORPORATE LENIENCY PROGRAM 4 (1993), 

available at http://www.usdoj.gov/atr/public/guidelines/0091.pdf (establishing a similar leniency 
program for corporations under which if the corporation qualifies for leniency, corporate directors, 

officers, and employees can avoid criminal prosecution for antitrust violations by confessing their role in
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and SEC would publish official criteria for corporate employees to earn 
cooperation credit. 2 64  The indicia of cooperation should include: (1) 
whether the individual employee came forward to disclose relevant 
information which was not specifically requested, (2) whether the 
individual employee provided truthful and complete information in 
response to questions from counsel, and (3) whether the individual 
employee participated in remedial efforts, such as restating the books and 
records, or paying restitution.  

The guidelines should stress that although corporations should 
make recommendations, the government would retain unfettered discretion 
to determine whether an individual employee is entitled to receive credit 
and how much credit to award. 265 Although employees would not be 
guaranteed credit, the mere possibility of receiving credit (which may result 
in avoiding prosecution, or receiving a reduction in charges or penalties) 
may be enough to encourage many potentially culpable employees to 
cooperate, given the high stakes of conviction. 266 

This system will only be effective if corporations advise employees 
at the outset of an investigation that the government will consider their 
cooperation in making charging and sentencing determinations if they are 
later pursued individually. Further, corporations and their counsel would 
have to retain copious records of employee cooperation throughout the 

the illegal activities, fully cooperating with the Division, and meeting other specified conditions).  
264. The DOJ would also have to revise the provision of the Filip Memo instructing prosecutors 

to generally "not agree to accept a corporate guilty plea in exchange for non-prosecution or dismissal of 
charges against individual officers and employees." Filip Memo, supra note 74, 9-28.1300(A). The 
comments go on to explain that "[p]rosecutors should rarely negotiate away individual criminal liability 
in a corporate plea." Id., 9-28.1300(B). Similar instructions were included in the McNulty and 
Thompson Memos. See McNulty Memo, supra note 67, at 2 ("Only rarely should provable individual 
culpability not be pursued, even in the face of an offer of a corporate guilty plea or some other 
disposition of the charges against the corporation."); Thompson Memo, supra note 57, at 1 ("Only rarely 
should provable individual culpability not be pursued, even in the face of offers of corporate guilty 
pleas."). While under the proposed system prosecutors would not automatically grant immunity to 
individual employees, prosecutors would consider whether any individual employee was such an 
integral figure during the internal investigation that he or she should be entitled to avoid an indictment 
or receive a reduction in charges.  

265. The government should have the same discretion in granting individual employees 
cooperation credit as it does in granting corporations credit. See Filip Memo, supra note 74, 9-28.740 
(additions by author). The language in the Filip Memo can be modified to that effect: 

A corporation's [or individual employee's] offer of cooperation or cooperation itself 
does not automatically entitle it to immunity from prosecution or a favorable 
resolution of its case. A corporation [or individual employee] should not be able to 
escape liability merely by offering up its directors, officers, employees, or agents [or 
other individuals]. Thus, a corporation's [or individual employee's] willingness to 
cooperate is not determinative; that factor, while relevant, needs to be considered in 
conjunction with all other factors.  

266. These incentives would exist regardless of whether corporations routinely waived privilege 
and shared the results of the investigation with the government. By refusing to cooperate, an employee 
will risk that the government will obtain valuable information from other sources and will prosecute 
based on that evidence. Under such a scenario, the employee would not be entitled to receive 
cooperation credit and would possibly face enhanced financial penalties or criminal sentences for 
obstructing the investigation.
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investigation and turn those records over to the government in order for 

prosecutors or regulators to have a basis for determining who is entitled to 

receive credit. Alternatively, the government, in coordination with the 

corporation, can develop a system whereby individual employees can meet 

with government agents to negotiate an award of cooperation credit before 

they participate in the internal investigation.  

Although it is a novel approach to grant credit to individual 

employees for their cooperation during internal investigations, the 

government has long recognized and rewarded an individual's willingness 

to cooperate with prosecutors during government investigations. 26 7 The 

prosecutorial technique of "flipping" is frequently used in the investigation 

and prosecution of drug crimes, where the government offers credit to the 

underlings in exchange for information about the "kingpins." 26 8  These 

pressures are intense for potential drug felons, as the mandatory minimum 

sentences for drug crimes are extremely high. 26 9 The only mechanism that 

allows a court to sentence a drug offender (like any other defendant) to less 

than the mandatory minimum requires that he or she has provided 

substantial assistance to the prosecution in the investigation of another 

person.27
4 

Under the current system, only after an employee becomes the 

target of a government investigation or prosecution can he or she receive 

credit for cooperation, similar to a drug offender.2 71 The credit is generally 

267. Courts have also held that it is an acceptable practice in criminal prosecution for individuals 

to be rewarded for cooperation. See, e.g., Wade v. United States, 504 U.S. 181, 182-83 (1992) 

(citations omitted). For example, the Supreme Court has stated: 

Section 3553(e) of Title 18 of the United States Code empowers district courts "upon 

motion of the Government," to impose a sentence below the statutory minimum to 

reflect a defendant's "substantial assistance in the investigation or prosecution of 

another person who has committed an offense." Similarly, . . . the United States 

Sentencing Commission . . . permits district courts to go below the minimum 

required under the Guidelines.  

268. See, e.g., Sara Sun Beale, Is Corporate Criminal Liability Unique?, 44 AM. CRIM. L. REV.  

1503, 1527 (2007) ("The typical prosecutorial technique in [drug cases] is to proceed methodically 

through a series of cases, requiring each defendant to 'flip,' that is to assist in the investigation and 

prosecution of others."); David M. Zlotnick, Federal Prosecutors and the Clemency Power, 13 FED.  

SENT'G REP. 168, 169 (2001) (pointing out that "flipping" low level drug traffickers is key in 

prosecuting drug rings).  

269. Unless the defendant cooperates, even a relatively low-level drug dealer may be subject to 

mandatory minimum sentences of ten years. As an example, defendants who possess fifty grams of 

crack with intent to distribute face a mandatory minimum sentence of ten years. 21 U.S.C.  

841(b)(1)(A)(iii) (2006).  

270. See, e.g., 18 U.S.C. 3553(e) (2006); 28 U.S.C. 994(n) (2006); U.S. SENTENCING 

GUIDELINES MANUAL 5K1.1 (2008) [hereinafter USSG].  

271. As the DOJ guidelines prescribe: "A person's willingness to cooperate in the investigation 

or prosecution of others is another appropriate consideration in the determination of whether a Federal 

prosecution should be undertaken." U.S. DEP'T OF JUSTICE, UNITED STATES ATTORNEYS' MANUAL: 

PRINCIPLES OF FEDERAL PROSECUTION, 9-27.230(B)(6) [hereinafter UNITED STATES ATTORNEY'S 

MANUAL], available at http://www.usdoj.gov/usao/eousa/foia readingroom/usam/title9/27mcrm.htm; 

see also USSG, 1B1.8 (addressing cooperation agreements generally); 5F1.6 (addressing drug 

trafficking and cooperation); 8C2.5(g) (addressing cooperation in the prosecution of organizations).
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awarded based on the employee's cooperation with prosecutors or 
regulators during the investigation into the employee's misconduct and not 
awarded based on the employee's cooperation during the investigation of 
the corporation's malfeasance. 272  Rather, the credit for providing 
information obtained during an internal investigation is routinely awarded 
to the company that interfaces with the government directly and waives 
privilege instead of to the employees who deal with corporate counsel and 
make the statements.  

One immediately identifiable downside to giving employees 
cooperation credit for participating in internal investigations is that the 
government may give credit, leading to an avoidance or reduction in 
charges or penalties, for information that it would have received from the 
company even without this concession. However, there is evidence that this 
system would not significantly alter the number of prosecutions or 
convictions ultimately obtained. Recent data has revealed that the 
overwhelming majority of employees pursued by prosecutors plead guilty 
and then cooperate with the government. 273 This feature is not unique in 
our federal criminal justice system. 27 4 All criminal defendants face pressure 
to plead guilty, and the overwhelming majority do in fact plead guilty 
waiving many legal rights. 275 

Although the bottom-up approach for awarding cooperation credit 
to employees has never been suggested, some scholars have recommended 
that the government grant immunity for employee statements made during 
internal investigations. These scholars contend that employees interviewed 
during internal investigations should enjoy immunity analogous to the 
Garrity shield that protects public employees. 276 In Garrity v. New Jersey, 

272. See generally UNITED STATES ATTORNEY'S MANUAL, supra note 271, 9-27. The problem is 
that by the time the individual employee is eligible to obtain credit, the government may no longer 
require cooperation as it may already have sufficient evidence to prosecute. "Of course not every 
defendant's assistance is needed, and some defendants who wish to provide substantial assistance are 
denied that opportunity-and the concessions it would bring-because the prosecution can obtain the 
evidence in question without their assistance." Beale, supra note 268, at 1527-28.  

273. See Garrett, supra note 223, at 928 n.50 (citing Kathleen F. Brickey, In Enron's Wake: 
Corporate Executives On Trial, 96 J. CRIM. L. & CRIMINOLOGY, 397 (2006) (noting that data 
demonstrates that ninety percent of employees subject to prosecution plead guilty and virtually all 
become cooperating witnesses for the government, frequently in trials against corporate executives).  

274. See generally Beale, supra note 268.  
275. See U.S. SENTENCING COMM'N, SOURCEBOOK OF FEDERAL SENTENCING STATISTICS fig.C, 

available at http://www.usse.gov/ANNRPT/2008/figc.pdf (setting forth data showing that 95.7% of 
cases ended in a guilty plea in 2006, 95.8% in 2007, and 96.3% in 2008). The federal sentencing 
guidelines create a powerful incentive for any defendant to plead guilty to receive sentencing 
concessions. A reduction of two or three levels is available to a defendant who accepts responsibility.  
USSG, 3E1.1(a). A two-level reduction equals, on average, a thirty-five percent reduction in the 
sentence. See Julie R. O'Sullivan, In Defense of the U.S. Sentencing Guidelines' Modified Real-Offense 
System, 91 NW. U. L. REV. 1342, 1415 n.274 (1997) (collecting data for the calculation). This reduction 
is not available to a defendant who "puts the government to its burden of proof at trial by denying the 
essential factual element of guilt." USSG, at 3E1.1.  

276. See, e.g., Griffin, supra note 88, at 313 ("[T]he convergence of cooperation doctrine with the 
shift to individual targets results in significant unfairness for the individual employees compelled to
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the Supreme Court held that coercion had tainted confessions made by law 

enforcement officers when the terms of a state statute made the officers 

choose between exercising their right against self-incrimination and 

retaining their employment. 27 7 Under the Garrity rule, the government 

must grant public employees immunity from the use of their statements in a 

subsequent criminal prosecution before the employees are required to 

answer questions about their public responsibilities, in order to avoid a 

constitutional violation. 278 Those advocating extending Garrity protections 

explain that corporate employees compelled to make statements in 

government-directed investigations should be able to avail themselves of 

constitutional protections similar to those available to public employees. 27 9 

Extending Garrity in this way would mean excluding statements made 

during internal interviews and their fruits in subsequent individual 

prosecutions.280 This protection would avoid the precarious situation of 

employees being "convicted of lying to prosecutors without ever talking to 

them." 28 1 

The downside of this approach is that it would limit the 

government's ability to successfully bring claims against individual 

employees because it would automatically suppress all incriminating 

statements, and any evidence obtained based on those statements. The 

bottom-up approach would retain the positive feature that immunity offers 

-it would give employees an incentive to cooperate by offering them 

potential protection from prosecution. However, it would cure the negative 

aspect of a Garrity-type immunity as it would not cripple the efforts of 

prosecutors or regulators to pursue individual wrongdoers.  

Accordingly, the government and corporations suspected of 

malfeasance should consider implementing a bottom-up strategy to 

supplement the top-down strategy currently used to investigate corporate 

misconduct. Such a system would align the interests of the government, the 

corporations, and the individual employees. The government would receive 

additional information to help them more efficiently unravel and prosecute 

incriminate themselves in the context of internal investigations directed by the government.").  

277. Garrity v. New Jersey, 385 U.S. 493, 496 (1967) (holding that statements obtained from 

police officers under circumstances in which a state statute would have required the termination of their 

employment had they decided to answer were involuntary and therefore inadmissible against them in a 

criminal trial).  

278. See Griffin, supra note 88, at 354 n.215 (quoting Uniformed Sanitation Men Ass'n v.  

Comm'r of Sanitation, 392 U.S. 280, 284 (1968)) ("[P]ublic employees required to answer questions' on 

pain of dismissal from public employment' would ordinarily be able to invoke their 'right to immunity' 

in later proceedings"); see also Lefkowitz v. Cunningham, 431 U.S. 801, 805 (1977) ("[W]hen a state 

compels testimony by threatening to inflict potent sanctions unless the constitutional privilege is 

surrendered, that testimony is obtained in violation of the Fifth Amendment and cannot be used against 

the declarant in a subsequent criminal prosecution.").  

279. See Griffin, supra note 88, at 356.  

280. See id. at 353-58.  

281. Id. at 373 (explaining that employees of Computer Associates were convicted for lying to 

prosecutors based on statements made to counsel and auditors).
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corporate fraud; cooperating employees would avoid negative employment 
actions and possibly prosecution, which would give them financial security, 
and cooperating corporations could possibly avoid an indictment or receive 
a reduction in charges which would help preserve their reputations. The 
bottom-up approach thus represents an improvement over the current 
system as it would give the "underlings" affirmative incentives to disclose 
relevant, but potentially harmful, information which would help the 
government identify and prosecute the "kingpins." 

Conclusion 

In response to the recent corporate scandals of Enron and 
WorldCom, the government has focused intensive efforts on developing a 
strategy to investigate and prosecute corporate malfeasance. The prevailing 
top-down approach, which essentially turns corporations into the 
investigative arm of the government, stands in stark contrast to the pre
Enron era approach when corporations were accused of "circling the 
wagons" to obstruct government investigations. To encourage corporations 
to shift gears during an investigation, the government adopted guidelines 
which provided corporations with incentives to cooperate, such as offering 
to withhold indictments. Among the indicia of cooperation have been 
conducting comprehensive internal investigations, waiving privilege to 
disclose the results, and coercing employee cooperation by threatening them 
with loss of employment or legal fees.  

This approach to investigation not only raises concerns about 
violations of constitutional rights and the erosion of privilege, but also faces 
another critical problem: the top-down strategy will become less effective in 
unraveling corporate fraud as employees learn that it is not in their interest 
to cooperate. Further, the approach may aim deterrence at the wrong 
people-it does not focus on high corporate officials who often orchestrate 
and tolerate the wrongdoing, but instead focuses on employees who 
participate in the unlawful acts.  

In order to encourage employee cooperation and focus enforcement 
on the appropriate actors, the top-down strategy should be supplemented 
with a bottom-up approach, long used by government agencies in rooting 
out criminal behavior in other areas, particularly drug enforcement. The 
program can be offered either by the company in the form of protection 
from negative employment consequences or by the government in the form 
of potential protection from prosecution Although neither type of program 
has been endorsed by the government, the Siemens and MAN AG 
investigations demonstrate a potential move in that direction. There is 
every reason to believe that a bottom-up strategy would be an effective 
supplement to the top-down approach that currently predominates in the 
corporate world. Indeed, the use of a corporate amnesty program in the 
Siemens investigation has proven successful in encouraging employee 
cooperation and unraveling the web of corporate fraud.
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I. Introduction 

Over the past century, the United States has maintained two parallel 
systems to address individuals who commit offenses against society: the 

criminal justice system, which focuses on adults who commit crimes, and 
the juvenile justice system,' which handles youths who engage in acts that, 

if they were adults, would be crimes.2 A salient difference between these 

two systems-and the focus of this Note-is the use of distinct terminology 
to refer to their similar procedures. 3 State and federal legislatures intended 
this terminological variation to avoid stigmatizing children as "criminals" 
and to dissociate the juvenile system from the criminal justice system.4 

Since its inception in the late 1800s, juvenile justice jurisprudence and the 
philosophy driving its alterations have oscillated between harsh and 

punitive treatment of children who violate criminal proscriptions and softer 
and rehabilitative treatment. 5 The common law treated children who 
violated criminal laws essentially the same as their adult ("criminal") 
counterparts, emphasizing punishment of the act rather than the 
rehabilitation of offenders.6 By the mid-1920s, reforms separating children 

and adults who violated criminal laws into two separate court systems 
swept across the country.' 

Legislatures and judges adopted new euphemistic terminology 8 to 

1. This Note uses the words "juvenile," "child," "adolescents," "youths," and "children" to refer to 

individual persons that are of the age that may fall within the jurisdiction of a juvenile court. Although 
there are many "juvenile justice systems" within the United States, this Note will use the term "juvenile 
justice system" to generally refer to this collective group of state juvenile justice systems.  

2. See David Dormont, Note, For the Good of the Adult: An Examination of the Constitutionality 

of Using Prior Juvenile Adjudications to Enhance Adult Sentences, 75 MINN. L. REV. 1769, 1770 

(1991).  

3. Gerald P. Hill, II, Revisiting Juvenile Justice: The Requirement for Jury Trials in Juvenile 

Proceedings Under the Sixth Amendment, 9 FLA. COASTAL L. REV. 143, 145-46 (2008).  

4. Julian W. Mack, The Juvenile Court, 23 HARv. L. REV. 104, 109 (1909).  
5. See Jeffrey K. Day, Comment, Juvenile Justice in Washington: A Punitive System in Need of 

Rehabilitation, 16 U. PUGET SOUND L. REV. 399, 399 (1992) ("Throughout history, juvenile justice 
philosophy has been a pendulum swinging from one extreme to the other.").  

6. Mack, supra note 4, at 106.  

7. See Maggie Gertz, Note, The Road Less Traveled: Using ADR to Help Reform First-Time 
Juvenile Offenders, 8 CARDOZO J. CONFLICT RESOL. 339, 345 (2006) ("Within 25 years, the majority of 
states had followed suit, and the idea that there should be a separate system for youth offenders had 
taken hold internationally.").  

8. In re Gault, 387 U.S. 1, 15-16 (1967) (describing the differences between adult and juvenile 
systems, especially that whereas the former are focused on determining guilt and innocence, the latter 
are focused on rehabilitation and were intended to be "clinical" rather than "punitive"); Lanes v. State, 
767 S.W.2d 789, 791-92 (Tex. Crim. App. 1989) (noting that the creators of the juvenile system 
considered the adult system as "punitive, cruel and nonrehabilitative," and therefore replaced the 
terminology of the criminal system with "more palatable terminology"); Rose M. Charles & Jennifer V.  
Zuccarelli, Note, Serving No "Purpose": The Double-Edged Sword of New York's Juvenile Offender 

Law, 12 ST. JOHN'S J. LEGAL COMMENT. 721, 730 (1997) (observing that creators of the juvenile system 
replaced the standard crime and punishment language of the criminal system with "the rehabilitative 
terminology of diagnosis and treatment"); Janet Gilbert et. al, Applying Therapeutic Principles to a 
Family-Focused Juvenile Justice Model (Delinquency), 52 ALA. L. REV, 1153, 1160 (2001); Gerard F.  
Glynn, Arkansas' Missed Opportunity for Rehabilitation: Sending Children to Adult Courts, 20 U. ARK.

222 [Vol. 37:2



2010] Terminology of Juvenile and Criminal Justice 223

distinguish the newly created civil systems for child offenders from the 
criminal system into which they were formerly directed.9 Transferring the 
treatment of children from the criminal law context into the civil law 
context logically necessitated removing the "criminal" label from children 
who had been found to have violated the law. To avoid stigmatizing 
children as "criminals," 1 0 legislatures and judges instead used-and 
continue to use-"delinquent." 1" Rather than a "warrant for arrest" or an 
"indictment," juvenile courts issue "charges" in a "petition" or an "order to 
appear." 12 Instead of holding "trials," juvenile courts host "fact-finding 
hearings" that will not seek to determine whether the alleged "delinquents" 
have committed "crimes," but rather "acts which if committed by an adult 
would be a crime." 13 At the conclusion of the "fact-finding hearings," 
juveniles are "adjudicated" as opposed to "convicted," 14 and after 

LITTLE ROCK L.J. 77, 80 n.17 (1997) (noting that the Illinois Juvenile Court Act of 1899 was among the 
first in the country to alter the terminology of the criminal system); Hill, supra note 3, at 145-46; Lisa 
A. Stanger, Conflicts Between Attorneys and Social Workers Representing Children in Delinquency 
Proceedings, 65 FORDHAM L. REV. 1123, 1127 (1996) ("To emphasize that the criminal justice system 
does not treat a delinquency offense as a crime, the majority of juvenile courts utilize terms that are 
unique to delinquency cases."); Randie P. Ullman, Federal Juvenile Waiver Practices: A Contextual 
Approach to the Consideration of Prior Delinquency Records, 68 FORDHAM L. REV. 1329, 1334 (2000) 
(noting that euphemistic terminology serves to distinguish juvenile proceedings from criminal 
prosecutions ).  

Not all criminal law terms have been replaced with a euphemism in the juvenile system. See, e.g., 
ARK. CODE ANN. 9-27-303(44) (2009) (defining "prosecuting attorney" as "an attorney who is elected 
as district prosecuting attorney, the duly appointed deputy prosecuting attorney, or any city prosecuting 
attorney"); TEx. FAM. CODE ANN. 51.02(11) (2009) (defining "prosecuting attorney" as "the county 
attorney, district attorney, or other attorney who regularly serves in a prosecutory capacity in a juvenile 
court.").  

And sometimes a parallel word will refer to slightly different concepts. See, e.g., ARK. CODE ANN.  
9-27-303(58) (defining "victim" as "any person or entity entitled to restitution . . . as the result of a 

delinquent act committed by a juvenile adjudicated delinquent," as opposed to a person who harmed by 
a criminal act without being entitled to restitution).  

9. See Gail B. Goodman, Comment and Casenote, Arrested Development: An Alternative to 
Juveniles Serving Life Without Parole in Colorado, 78 U. COLO. L. REV. 1059, 1067 n.50 (2007) (noting 
"that the juvenile court system often uses different terminology to distinguish its philosophy from the 
adult court").  

10. Monya M. Bunch, Notes & Comments, Juvenile Transfer Proceedings: A Place for 
Restorative Justice Values, 47 How. L.J. 909, 915 (2004); Catherine R. Guttman, Note, Listen to the 
Children: The Decision to Transfer Juveniles to Adult Court, 30 HARV. C.R.-C.L. L. REV. 507, 511 
(1995); Mack, supra note 4, at 109.  

11. See, e.g., ARK. CODE ANN. 9-27-303(15)(A)-(B) (defining "juvenile delinquent" as "any 
juvenile: [t]en (10) years old or older who has committed an act other than a traffic offense or game and 
fish violation that, if the act had been committed by an adult, would subject the adult to prosecution for a 
felony, misdemeanor, or violation under the applicable criminal laws of this state ... or [a]ny juvenile 
charged with capital murder . . . or murder in the first degree . . . subject to extended juvenile 
jurisdiction[.]").  

12. See, e.g., ARK. CODE ANN. 9-27-303(38) (defining "order to appear" as "an order issued by 
the court directing a person who may be subject to the court's jurisdiction to appear before the court at a 
date and time as set forth in the order").  

13. Pater Reinharz, Why Teen Thugs Get Away With Murder, 6 CITY JOURNAL (1996), available 
at http://www.city-journal.org/htm/6_4_a2.html (quoting N.Y. FAMILY COURT ACT 342.2).  

14. Id.
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"adjudication," 15 juvenile courts issue the "delinquents" "dispositions" 
instead of "sentences." 16 Up until the "disposition," juveniles may be held 

in "detention," and after "disposition," they may be subjected to "out-of

home placement," instead of being placed in "prison." 17 

Given the importance of legislatures' decisions to adopt 
euphemistic civil law referents to almost-identical criminal law structures, it 

is surprising that legal scholarship discussing these euphemisms has not 
more fully addressed the validity of continuing to shield juveniles from 

terms associated with criminality. 18 This Note thus analyzes legislatures' 

choices to adopt euphemistic terminology when establishing separate 

justice systems for juveniles. It concludes that legal changes in the past few 

decades have transformed these once persuasive rhetorical strategies into 
mere vestiges that undermine the goals of the juvenile justice system. This 

Note thus recommends that state and federal legislatures replace the 

procedural euphemisms of the juvenile system with the procedural 
terminology of the criminal system.  

To facilitate this discussion, Part II traces the historical 

development of juvenile justice law, highlighting the changes in the 

philosophy and terminology of juvenile justice statutes. Part III analyzes 

the current euphemistic structure of the juvenile system, argues that it 

undermines the current goals of the system, and considers potential 

drawbacks of this proposal. Finally, Part IV concludes that the juvenile 

justice system would benefit from leaving the "land of euphemisms."' 9 

15. See, e.g., ARK. CODE ANN 9-27-303(4) (defining "adjudication hearing" as "a hearing to 
determine whether the allegations in a petition are substantiated by the proof.").  

16. Reinharz, supra note 13.  

17. See, e.g., ARK. CODE ANN. 9-27-303(19) & 9-27-303(39)(A)-(B) (defining "detention" as 
"the temporary care of a juvenile in a physically restricting facility other than a jail or lock-up used for 

the detention of adults prior to an adjudication hearing for delinquency or pending commitment pursuant 

to.an adjudication of delinquency;" and defining "out of home placement" as "[p]lacement in a home or 

facility other than placement in a youth services center, a detention facility, or the home of a parent or 

guardian of the juvenile; or [p]lacement in the home of an individual other than a parent or guardian, not 
including any placement when the court has ordered that the placement be made permanent and ordered 

that no further reunification services or six-month reviews are required. . . . 'Out-of-home placement' 

shall not include placement in a youth services center or detention facility as a result of a finding of 
delinquency."). Other examples include "respondent," instead of "defendant," "admissions" and 
"denials" rather than pleas of "innocent" or "guilty," Stacey Hiller, Note, The Problem With Juvenile 
Sex Offender Registration: The Detrimental Effects of Public Disclosure, 7 B.U. PUB. INT. L.J. 271, 290 

n.132 (1998), being "processed" instead of being "booked," and being on "aftercare" instead of 

"parole." Robert O. Dawson, The Future of Juvenile Justice: Is it Time to Abolish the System?, 81 J.  

CRIM. L. & CRIMINOLOGY 136, 140 (1990), and "referred" rather than "arrested." Christina DeJong & 
Eve Schwitzer Merrill, Getting "Tough On Crime": Juvenile Waiver and the Criminal Court, 27 OHIO 
N.U. L. REv. 175, 179 (2001).  

18. But see, e.g., Steven Friedland, The Rhetoric of Juvenile Rights, 6 STAN. L. & POL'Y REV. 137 
(1995) (discussing the rhetoric surrounding children rights generally but not the particular rhetoric of 

juvenile justice statutes). For examples of legal scholarship commenting on the adoption of the 
euphemistic terminology in the juvenile justice context, see supra note 8.  

19. Symposium, Mischief and Mayhem: A Symposium on Legal Issues Affecting Youth in the 
Child Welfare and Juvenile Justice Systems, 14 CARDOZO J. L. & GENDER 609, 622 (2008) [hereinafter 
Mischief and Mayhem].
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II. The Historical Development of the Philosophy & Jargon of the Juvenile 
Justice System 

Up until the early 1800s, society and the common criminal law 
generally failed to distinguish between adult and child offenders. 20 Judges 
often jailed youths in the same prisons and subjected them to the same 
criminal procedures and punishments as adult offenders.2 1 Children were 
"arrested, put into prison, indicted by the grand jury, [and] tried by a petit 
jury, under all the forms and technicalities of our criminal law, with the aim 
of ascertaining whether [they] had done the specific act."2 2 The philosophy 
of the criminal justice system emphasized punishment instead of 
rehabilitation of child offenders. 23 

A. The Nineteenth Century: Uniform Treatment and Advocacy for Change 

By the 1820s, societal perceptions of the harshness and unfairness 
of the identical treatment of children and adults within the criminal system 
had shifted due to systematic abuse. 2 4 The adult prisons "were becoming 
dumping grounds for all types of troubled youth. . . . [P]ranksters and 
demented sociopaths [were] combined with children who suffered mental 
and physical disabilities or had special education needs."25 Many of the 
country's "social welfare groups investigated the welfare of children and 
advocated for better treatment and rehabilitation of delinquent youth."2 6 

These organizations' advocacy-coupled with the increasing jury 
nullifications at children's trials-evidenced resistance to the legal system's 
identical treatment of children and adults. 27  With the backdrop of this 
philosophical transformation, these organizations founded and managed 
institutions for juvenile offenders that, contrary to the criminal justice 
system's punitive approach, attempted to rehabilitate and educate youths.2 8 

By establishing these institutes in New York, Massachusetts, and 
Pennsylvania,29 public welfare groups drew "public attention to the 
corruptive influence of confining juveniles with hardened adult criminals" 

20. Sarah Steward-Lindsey, Note, Fulfilling the Promise of Kent: Fixing the Texas Juvenile 
Waiver Statute, 34 AM. J. CRIM. L. 109, 111 (2006); See Mack, supra note 4, at 106. ("Our common 
criminal law did not differentiate between the adult, and the minor who had reached the age of criminal 
responsibility, seven at common law and in some of our states, ten in others, with a chance of escape up 
to twelve, if lacking in mental and moral maturity.").  

21. Mack, supra note 4, at 106-07.  
22. Id. at 106.  

23. Id.  
24. Steward-Lindsey, supra note 20, at 111.  
25. Joanna S. Markman, In Re Gault: A Retrospective in 2007: Is It Working? Can it Work?, 9 

BARRY L. REV. 123, 126 (2007).  
26. Steward-Lindsey, supra note 20, at 111.  
27. Gilbert et al., supra note 8, at 1157.  
28. Id.  
29. Id.
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and offered a model for a separate system for juvenile offenders. 30 

B. The Early-to-Mid-Twentieth Century: An Era of Progressive Reform 

The separate juvenile model did not take hold until the creation of 
the Cook County Juvenile Court-the United States' first juvenile court-in 

1899.31 Illinois founded this court on parens patriae,32 derived primarily 

from English Courts of Chancery. 33 The adoption of the parens patriae 

principle represented a philosophical change in the law from punishment of 

juvenile offenders to reformation and rehabilitation. 34 It stood for the 

proposition that the government has the right and obligation to intervene in 

private matters to protect individuals that could not protect themselves, 35 as 

would a parent looking out for its children. 36 Parens patriae did not 

prohibit punishment, but it instead necessitated the prior inquiry of whether 

punishment was in the best interest of the child.37 The first juvenile court 

was thus founded on the philosophy of care, healing, and protection, rather 
than punishment or retribution. 38 

The creators of the Cook County Juvenile Court envisioned 

separate judicial processes for juveniles that focused not on whether 

juveniles committed crimes but rather on whether they needed a safe haven 

from the environmental forces that propelled them to act against social 

mores. 39  Illinois's Act to Regulate the Treatment and Control of 

Dependent, Neglected and Delinquent Children ("the Act"), "defined a 

delinquent child as any child under the age of sixteen years who violated a 
state, city, or village law," and decriminalized acts that, if committed by an 

adult, would be crimes.40 To facilitate juvenile decriminalization and the 

dissociation of the juvenile system from the existing criminal system, the 

Act modeled Chancery procedures and employed different terminology
most notably, adjudicating children as "delinquent" rather than "convicting" 
them as criminals.41 

30. Steward-Lindsey, supra note 20, at 111.  
31. Id. at111.  
32. Id. at111-12.  

33. Courtney R. Clark, Note, Collateral Damage: How Closing Juvenile Delinquency 

Proceedings Flouts the Constitution and Fails to Benefit the Child, 46 U. LOUISVILLE L. REV. 199, 203 

(2007).  

34. Steward-Lindsey, supra note 20, at 112. Legislatures sought to infuse the juvenile justice 
system with rehabilitative values, for example, by incorporating medical and social work terminology 
into statutes. Marygold S. Melli, Juvenile Justice Reform in Context, 1996 WiS. L. REV. 375, 378 
(1996).  

35. Steward-Lindsey, supra note 20, at 112.  
36. Markman, supra note 25, at 125.  

37. Steward-Lindsey, supra note 20, at 112.  

38. Markman, supra note 25, at 125.  
39. Id. at 125-27.  

40. Megan M. Sulok, Comment, Extended Jurisdiction Juvenile Prosecutions: To Revoke or Not 

to Revoke, 39 LOY. U. CHI. L.J. 215, 224-25 (2007).  

41. Id. at 225.
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Early twentieth century progressives42 took notice of Illinois's 
establishment of its Cook County Juvenile Court and pressed for similar 
reforms in other states. 43 Like the Illinois advocates before them, the 
progressives also emphasized the parens patriae best-interest approach to 
dealing with children who were charged with violating criminal laws and 
urged the abandonment of identical punishments for adults and children.44 
Their efforts ushered in two decades of reform throughout the country; by 
1917, all but three states operated separate civil courts with jurisdiction 
over juvenile offenders. 45 Using the. Cook County Juvenile Court as a 
model, other jurisdictions that established juvenile courts adopted 
terminology that also differed from criminal law. 46 

The juvenile justice system largely retained this form until the mid
1960s, when two landmark Supreme Court cases significantly altered its 
structure to be more protective of juveniles' rights and interests. In Kent v.  
United States,47 a juvenile court judge waived its jurisdiction over the 
alleged burglary, robbery, and rape committed by Morris A. Kent, Jr.  
without holding a hearing, making any findings, ruling on any motions filed 
by Kent's counsel, allowing Kent's attorney to access Kent's records, or 
citing any reasons for the waiver. 48 Kent was then held for trial in criminal 
court.49  The Supreme Court considered whether the Fourteenth 
Amendment's Due Process Clause entitled Kent to a hearing prior to the 
juvenile court's wavier. 50  In a slim 5-4 decision, the Court held that 
although juvenile court judges had broad discretion to waive jurisdiction,51 

the judge should have stated reasons for Kent's transfer to criminal court52 

and that children have due process rights to a hearing, even if informal.53 

The Court reasoned that juveniles' statutory rights, granted by laws of the 
District of Columbia,54 were compromised by the juvenile court judge's 
actions.5 5 Although the Court did not demand that the due process hearings 
in juvenile proceedings be equivalent to criminal or administrative hearings, 

42. Kim Taylor-Thompson, States of Mind/States of Development, 14 STAN. L. & POL'Y REV.  
143, 146 (2003).  

43. Id. ("The Progressive reformers' observations helped to surface and ultimately condemn the 
punitive impulses that defined the justice system's approach to juvenile crime.").  

44. Id. at 147.  
45. Marcia Johnson, JuvenileJustice, 17 WHITTIER L. REV. 713, 719 (1996).  
46. Gilbert et al., supra note 8, at 1160.  
47. 383 U.S. 541 (1966).  
48. Id. at 543-46.  
49. Id. at 548.  
50. Id. at 552.  
51. Id. at 552-53.  
52. See id. at 561 ("[W]e hold that it is incumbent upon the Juvenile Court to accompany its 

waiver order with a statement of the reasons or considerations therefor.").  
53. Id. at561-62.  
54. The statutory rights included shielding from publicity, being free from confinement with 

adults except in rare cases, and protection "against [the] consequences of adult conviction such as the 
loss of civil rights[.]" Id. at 556-57.  

55. Id. at 556-57.

2010] 227



AM. J. CRIM. L.

it nonetheless held that the Constitution required a minimal hearing. 5 6 

This trend toward increasing juveniles' procedural rights continued 

in the Court's 1967 decision In re Gault,5 7 which involved the detention of 

Gerald Francis Gault after his neighbor phoned the police and complained 

about Gerald's calling her and making lewd comments. 58 After a mere 

hearing, the judge committed Gerald to six years at the State Industrial 

School for delinquents. 59 On appeal, the Court considered whether a 

section of Arizona's Juvenile Code was unconstitutional because it did not 

require that parents and children be apprised of the specific 

charges, does not require proper notice of a hearing, and does not 

provide for an appeal; ... [T]he proceedings and order relating to 

[juveniles] constituted a denial of due process of law because of 

the absence of adequate notice of the charge and the hearing[.]6 

The Court held that juveniles, like adults, had due process rights to 

confrontation, counsel, cross-examination, and notice of charges, as well as 

the privilege against self-incrimination. 61 The increase in due process 

procedures shaped juvenile courts into structures much more similar to their 

criminal counterparts. 62 

Protections for juveniles continued onward into the 1970s, during 

which Congress entered the scene by passing the Juvenile Justice and 

Delinquency Prevention Act ("JJDPA") of 1976.63 The JJDPA supplied 
grants to states that did not put juveniles in prisons with adult criminals. 64 

Congress intended the new statute to further decriminalize offenses 

committed by juveniles by encouraging states to implement reforms. 65 It is 

clear from Kent, Gault, and the JJDPA that the philosophy driving juvenile 

justice law remained primarily protective of children's rights through the 

1970s. In justifying the increased procedure in juvenile proceedings, the 

Kent Court recognized that "[t]he objectives are to provide measures of 

guidance and rehabilitation for the child and protection for society, not to 

fix criminal responsibility, guilt and punishment. The State is parens 

patriae .... [b]ut [this] is not an invitation to procedural arbitrariness." 6 6 In 

Gault, the Court similarly noted that the juvenile justice system was 

56. Id. at 562.  

57. 387 U.S. 1 (1967).  

58. Id. at 4.  

59. Id. at 7-8.  
60. Id. at 9-10.  

61. See generally id.  

62. ELIZABETH S. SCOTT & LAURENCE STEINBERG, RETHINKING JUVENILE JUSTICE 8 (2008) ("In 

the views of many observers, Gault marked the beginning of the end of the traditional juvenile court.").  

63. 42 U.S.C. 5601 (2006).  

64. 42 U.S.C. 5633.  

65. Jay D. Blitzman, Gault's Promise, 9 BARRY L. REV. 67, 82 (2007).  

66. Kent v. United States, 383 U.S. 541, 554-55 (1966)
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intended to treat and rehabilitate juvenile offenders. 67 Interestingly though, 
it also stated, despite holding that due process requirements attached to 
juvenile proceedings, that "[t]he apparent rigidities, technicalities, and 
harshness . . . observed in both substantive and procedural criminal law 
were . . . to be discarded." 68 The Court also observed that "[t]he idea of 
crime and punishment was to be abandoned,"69 but proceeded to discuss 
statistics of "juvenile crime"70 and the due process privilege of juveniles to 
be free from "self-incrimination."71 However, the original JJDPA also 
made no mention of juveniles being "convicted" of "crimes," but instead 
employed the softer, "delinquency" terminology. 72 These distinctions 
possibly imply Congressional cognizance of the increasing criminalization 
of the juvenile system, and show Congress's difficulty discussing juvenile 
justice without referencing criminal law.  

C. Late Twentieth Century Reform: A Conflict of Goals Emerges In the 
Juvenile System 

Starting in the late 1970s and continuing into the 1990s, juvenile 
offenses increased in both frequency and severity. 73 The homicide rate 
among juveniles had increased exponentially, 74 and the recidivism rates 
were abysmally high. 75 Opponents of the juvenile system's leniency used 
these facts to beef up the system by enacting "less forgiving justice 
policies," 76 such as laws mandating the transfer of juveniles to criminal 
courts7 7 and harsher punishments for young offenders who remained in the 
juvenile system. 78 In light of the increased severity of treatment of juvenile 
offenders, the juvenile system became more punitive than during the era of 
reform by the progressives. Media hype surrounding isolated incidents of 
excessive juvenile violence and "[p]redictions of a coming wave of super

67. In re Gault, 387 U.S. 1, 15-16 ("The child was to be 'treated' and 'rehabilitated' and the 
procedures, from apprehension through institutionalization, were to be 'clinical' rather than punitive.").  

68. Id. at 15.  
69. Id.  
70. Id. at 20 n.26 (emphasis added).  
71. Id. at 42-57 (emphasis added).  
72. 42 U.S.C. 5601(a)(11) (2006).  
73. SCOTT & STEINBERG, supra note 62, at 12. See generally Kevin W. Saunders, A Disconnect 

Between Law and Neuroscience: Modern Brain Science, Media Influences, and Juvenile Justice, 2005 
UTAH L. REv. 695 (2005) (describing the negative influence of media violence on the behavior of 
adolescents).  

74. See SCOTT & STEINBERG, supra note 62, at 12 ("In the early 1990s, homicides by juveniles 
were at an all-time high, several times the number in 1970.").  

75. Id. at 12-13.  
76. Id. at 7.  
77. Jeffrey Fagan, Juvenile Crime and Criminal Justice: Resolving Border Disputes, 18 THE 

FUTURE OF CHILDREN 81, 82 (2008), available at http://futureofchildren.org/futureofchildren 

/publications/docs/18_02_05.pdf.  
78. SCOTT & STEINBERG, supra note 62, at 5.
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predators and 'fledgling psychopaths"' 79 hastened this philosophical shift80 

by arousing public alarm8 1 and serving as the platform for politicians to 

"compete[] to demonstrate that they aimed to get tough on crime[.]"8 2 

Advocates of harsher treatment of juvenile offenders argued that soft 

policies contributed to juvenile violence because youths perceived juvenile 

courts to discipline delinquency with mere slaps on the wrist.83 

The philosophical change that drove the 1980s' and 1990s' 
reforms-particularly laws excluding juvenile courts' jurisdiction over 

certain acts that if committed by an adult would be crimes-technically 

necessitated changes in terminology. For instance, an implication of 

legislative exclusion of "entire categories of juvenile offenders and offenses 

from the jurisdiction of the family court" 84 was that certain acts that 

constituted "crimes" could no longer be considered "acts, which if 

committed by an adult would constitute a crime" 85 because, whether or not 

those acts were committed by adults or juveniles, they would always be 

considered "crimes," subject only to the jurisdiction of criminal courts. The 

JJDPA's 1992 amendments demonstrated this change in terminology by 

encouraging states "to identify chronic serious and violent juvenile 

offenders who commit crimes such as rape, murder, firearms offenses, 

gang-related crimes, violent felonies, and serious drug offenses[.]" 86 

Despite the substance of these amendments, legislators supporting these 

amendments argued that the amendments continued to reflect an underlying 

Congressional philosophy of promoting rehabilitation and treatment of 

juveniles. 87 Moreover, legislators conceded that institutionalized juveniles 

should receive due process protections and be kept separate from adults in 

confinement. 88 These substantive changes thus gave rise to a conflict 

between the increasingly punitive and retributive goals of the juvenile 

system and the desire to maintain its rehabilitative identity separate from 

79. Id. at 7.  

80. Fagan, supra note 77, at 92.  

81. SCOTT & STEINBERG, supra note 62, at 4.  

82. Id. at 6.  

83. Id. at 7-8.  

84. Fagan, supra note 77, at 84.  

85. Marissa Slaten, Note, Juvenile Transfers to Criminal Court: Whose Right is it Anyway?, 55 

RUTGERS L. REV. 821, 823 (2003).  

86. Act of Nov. 4, 1992, Pub. L. No. 102-586, sec. 2(g)(3), 106 Stat. 4982, 4995 (1992) (repealed 

2002) (emphasis added). Other changes in the statutory language are discernable, such as the use of 

"sentencing" when referring to the juvenile system. See, e.g., sec. 2(g)(6)(N)(b)(1)(a)(iii), 106 Stat. at 

4997 ("Pursuant to 1992 Amendments. Not later than 1 year after the date of enactment of this 

subsection, the Comptroller General shall conduct a study with respect to juveniles waived to adult court 

that reviews. . . sentencing patterns, comparing juveniles waived to adult court with juveniles who have 

committed similar offenses but have not been waived[.]").  

87. Hearing on the Juvenile Justice and Delinquency Prevention Act before the Subcomm. on 

Human Res. of the Comm. on Educ. and Labor, H.R., 102nd Cong. 13 (1991) (statement of Vicki 

Neiberg, Nat'l Coal. Of State Juvenile Justice Advisory Groups), available at 

http://www.eric.ed.gov/ERICWebPortal/contentdelivery/servlet/ERICServlet?accno=ED
3 4 09 6 1.  

88. Id. at 14.
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the criminal system.  

D. The Twenty-First Century: The Conflict Continues into the New 
Millennium 

After moving into the new millennium, Congress amended the 
JJDPA again in 2002 to "promot[e] public safety by encouraging 
accountability for acts of juvenile delinquency." 89 Despite the amendments' 
general retention of the euphemistic terms, the amendments demonstrated 
dissatisfaction with the effectiveness of the juvenile justice system 9 0 and 
implied the desire to make states' juvenile justice laws more punitive. 91 For 
example, the bill stated that it also aimed "to assist State and local 
governments in addressing juvenile crime," 92 and authorized the Attorney 
General to issue Juvenile Accountability Block Grants "to prevent[] and 
control[] juvenile crime."93  While the uses of "crime" within the 
Congressional findings probably lack substantive legal significance, they 
exemplify digression from the intent to avoid the branding of juvenile 
offenders as "criminals."94 Legislators supporting the bill also referred to 
"juvenile crime" when discussing problems that needed to be addressed, but 
referred to juveniles as "delinquents" instead of criminals. 95 The tensions 
reflected by the 1992 JJDPA amendments thus continued into the new 
millennium with the 2002 amendments to the JJDPA.  

This punitive shift was further illustrated by some states' reversions 
back to the pre-1920s' criminal law terminology to describe juvenile 
procedures. In 1987, Illinois-the first state to establish a separate juvenile 
court9--passed the Juvenile Court Act ("JCA"), 97 which utilized the 
procedural terminology associated with criminal law. It replaced 
"dispositional hearing" with the term "sentencing hearing," which means "a 
hearing to determine whether a minor should be adjudged a ward of the 

89. 42 U.S.C. 5602(2) (2006) (emphasis added). Congress's use of the term "delinquency" 
demonstrates that, even in the new millennium, it continued to employ the softer, euphemistic 
terminology established in the early 1900s.  

90. Enrico Pagnanelli, Note, Children As Adults: The Transfer of Juveniles to Adult Courts and 
the Potential Impact of Roper v. Simmons, 44 AM. CRIM. L. REV. 175, 180-81 (2007).  

91. See, e.g., 5601(a)(10)(B) ("These problems should be addressed through a[n] ... approach 
that . . . promot[es] . . . programs that assist in holding juveniles accountable for their actions .. .  
including a system of graduated sanctions to respond to each delinquent act[.]").  

92. 5602(3) (emphasis added). The use of "crime" in the Congressional findings can be 
contrasted to other parts of the bill where the terms "serious crime," "violent crime," and "hate crime" 
were defined or used. 42 U.S.C. 5602 passim.  

93. 42 U.S.C. 3796ee(6) (emphasis added).  
94. See Mack, supra note 4, at 109 (indicating that different terminology was originally adopted to 

avoid stigmatizing children).  
95. See 148 CONG. REC. S9697, 9700 (2002) (considering and agreeing to 21st Century Dep't of 

Justice. Appropriations. Authorization. Act-Conference Report, S. REP. No. 107-96 (2001)).  
96. Mack, supra note 4, at 107.  
97. 705 ILL. COMP. STAT. 405/1-1 (2010).
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court, and to determine what sentence should be imposed on the minor." 9 8 

It replaced "adjudicatory hearing" with the term "trial", which "means a 

hearing to determine whether the allegations of a petition .. . that a minor is 

delinquent are proved beyond a reasonable doubt . . . [and] [i]t [was] the 

intent of the General Assembly that the term 'trial' replace the term 

'adjudicatory hearing."'99 The JCA also uses the terms "arrest" and 

"warrant" 10 0 to refer to the process of taking juveniles into custody. 101 The 

Illinois General Assembly's motivation behind the terminological changes 

was to accord the terms with the criminal system as part of toughening the 

juvenile system on child offenders. 102 As the pioneer of juvenile courts, 

Illinois may once again serve as the model that many states look to for 

direction in reforming their juvenile justice laws. In fact, Kansas has also 

taken a similar approach and aligned the terminology of its juvenile statutes 

with its criminal statutes.10 3 Other states might also consider following suit 

by changing their juvenile systems' terminology to resemble criminal law 

terms. The second half of this Note takes up the task of analyzing the merit 

of such ventures.  

III. The Need for Terminological Uniformity 

The founders of juvenile courts emphasized rehabilitation, which 

remained the ultimate goal of the juvenile system through the mid-1970s 

when legislative reforms imbued the justice system with a punitive 

philosophy via mandatory transfer laws and tougher dispositions. 10 4  This 

shift in the underlying purpose of the system's treatment of juveniles also 

complicated the goals of the juvenile system. Policymakers pushed for 

harsher dispositions to deter all youths from potentially committing 

delinquent acts ("general deterrence") and to deter youths who had 

committed delinquent acts from doing so again in the future ("specific 

deterrence"). 105 Legislatures also viewed the juvenile system as a tool for 

98. 405/5-105(13).  

99. 405/5-105(17).  

100. Kansas also uses the term "warrant" in its juvenile justice statutes. KAN. STAT. ANN. 38

2302(s) (2009) ("'Warrant' means a written order by a judge of the court directed to any law 

enforcement officer commanding the officer to take into custody the juvenile named or described 

therein.").  

101. See 705 ILL. COMP. STAT. 405/5-401 (outlining the procedure for arresting a juvenile without 

a warrant).  

102. See Criminal Defense of Juvenile Delinquency Matters, The Law Offices of Robert W.  

Brown Jr. & Associates, P.C., http://www.lakecountydefenseattorney.com/juve.html. (last visited Apr.  

23, 2010) (describing the changes to the JCA that make it more akin to adult courts).  

103. In re L.M., 186 P.3d 164, 168 (Kan. 2008).  

104. Bonnie Mangum Braudway, Comment, Scarlet Letter Punishments for Juveniles: 

Rehabilitation Through Humiliation?, 27 CAMPBELL L. REv. 63, 63-64 (2004) (describing the 

rehabilitative focus of early juvenile systems and the shift in the 1970s toward a more punitive 

approach).  
105. Id. at 76.
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incapacitating delinquents from repeating offenses by getting them off the 
streets. 106 Finally, the punishment of juvenile offenders provided the public 
with some sense of retribution for the societal harm resulting from 
delinquent acts.107 Thus, in addition to the original rehabilitative goal of the 
juvenile system, the current juvenile system attempts justice by deterring 
juveniles from committing delinquent acts and promoting a sense of 
retribution though punishment.108 Given these goals, legislatures ought to 
structure juvenile justice laws-including the terminology those laws 
employ-to appropriately balance these competing objectives.  

Due to the substantive, procedural, and philosophical changes 
within the juvenile justice system over the past half-century, many of the 
founders' dissociative euphemisms no longer serve much purpose. Since 
the turn of the twentieth century, legislatures have continually avoided 
branding juveniles who violate criminal proscriptions as "criminals."109 

Because this distinction is axiomatic of the juvenile system,"' legislatures 
and courts ought to preserve the word "delinquency" to avoid stigmatizing 
children with the label of criminality. Conversely, the procedural terms of 
the juvenile system that are unrelated to criminal stigma (e.g., "allegation," 
"petition," "order to appear," "fact-finding hearings," "adjudication," and 
"disposition") should be discarded. This Part first purports that none of the 
competing goals of the juvenile system can justify these procedural terms 
and that these terms actually undermine the public's sense of retribution and 
the protection of youths' due process rights. This part then contends that 
continuing the "delinquency" label can massage the residual tension 
between achieving a public sense of retribution and avoiding the 
stigmatization of children.  

A. Differing Procedural Terminology is No Longer Justified 

The discordant terminology between the juvenile and criminal 
justice systems cannot be justified on the grounds that it promotes 
incapacitation or rehabilitation of juveniles or that it achieves specific or 
general deterrence of delinquency. Moreover, because the stigma of 
criminality would seem to attach only at the point of conviction, the 
procedural distinctions make little sense in the way of avoiding the 
stigmatization of juveniles. Thus, juvenile justice euphemisms do not 

106. Ellie D. Shefi, Note, Waiving Goodbye: Incarcerating Waived Juveniles In Adult 
Correctional Facilities Will Not Reduce Crime, 36 U. MICH. J. L. REFORM 653, 655 (2003).  

107. Id. at 656 (describing retribution as one of the goals of the juvenile justice system).  
108. The end goals of "specific deterrence" or "special deterrence," overlaps with "rehabilitation" 

because the definition of "rehabilitation" is to "improve a criminal's character and outlook so that he or 
she can function in society without committing other crimes." BLACK'S LAW DICTIONARY 1311 (8th ed.  
2004). This is the same goal as "special deterrence" which is "[a] goal of a specific conviction and 
sentence to dissuade the offender from committing crimes in the future." Id. at 481.  

109. See supra Part I.B.  

110. See supra Part h.A.
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advance these important goals.  

1. General Deterrence 

The softer terms of the juvenile system fail to generally deter 

youths from violating laws because of their ignorance of the law. A review 

of studies by Jeffrey Fagan concluded that increasing the punishments of 

juvenile offenders has not deterred youths from violating criminal laws." 

Fagan analyzed some studies that concluded that juveniles are largely 

unaware of the laws and structures within the juvenile system, such as the 

age boundaries that permit criminal courts to punish juveniles. 11 2 Given 

this unawareness of the nuances of the juvenile system, it is difficult to 

understand the softer euphemistic terminology of the juvenile system as 

promoting general deterrence by instilling fear in children that they may 

face the less-intimidating procedural euphemisms. Even among those 

youths who are aware of the varying terms between the juvenile and 

criminal systems, many may not even understand the meanings of those 

differences. 13 

2. Specific Deterrence, Incapacitation, and Rehabilitation 

The softer euphemisms cannot be justified on the grounds of 

specific deterrence, incapacitation, or rehabilitation. The theory of specific 

deterrence is that the fear of punishment will deter juveniles' future 

delinquent or criminal acts, as opposed to rehabilitation, which focuses on 

treatment and correction of delinquent tendencies. 11 4  Fagan reviewed 

another study, conducted by David Lee and Justin McCrary, which 

evaluated the specific deterrence benefits of a harsher system for juveniles, 

particularly the enactment of mandatory transfer laws." 5 The study 

concluded that laws that increased punishments of juvenile delinquents had 

little deterrent effect after they reached the age of adulthood.1 16 These 

results are not surprising. Because the euphemistic terminology is less 

punitive, it is difficult to see how the terminology has a specifically 

deterrent effect; that is, that it acts as a punishment that juveniles would be 

discouraged from encountering again. Lastly, it is not easy to conceptualize 

mere statutory rhetoric as furthering rehabilitative efforts or post

111. Fagan, supra note 77, at 102.  

112. Id. at 32. But see id. at 33 (describing another study reporting that juveniles were more 

sensitive to age distinctions that would subject juveniles to criminal punishment).  

113. See Barbara Kaban, Rethinking a "Knowing, Intelligent, and Voluntary Waiver" in 

Massachusetts' Juvenile Courts, 5 J. CENTER FOR FAM. CHILD. & CTS. 35, 36 (2004) ("On average, 

participants in the study did not understand 86 percent of the legal terminology routinely used in plea 

proceedings in Massachusetts' juvenile courts.").  

114. See supra, note 108.  

115. Fagan, supra note 77, at 103.  

116. Id.
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dispositional incapacitation, because the terminological differences between 
the juvenile and criminal systems do not affect efforts to incapacitate or 
rehabilitate juveniles.  

3. Avoiding Stigmatization 

When the 1920s' progressives founded separate systems to address 
juvenile offenders, they fashioned a unique vocabulary of terms to avoid the 
social stigma attached to criminality.1 1 ' Because the juvenile system lacked 
its current structure at that time, different terms were appropriate because 
the juvenile system hardly resembled its criminal counterpart.118 Given the 
transformation of the civil juvenile system into a structure that strikingly 
resembles the criminal system, the retention of the procedural euphemisms 
to shield juveniles from the criminal stigma makes little sense. This is 
particularly true since an individual is only dubbed a "criminal" after a jury 
conviction. It is after this point that "criminals" are sentenced and left with 
a record that might frequently need to be disclosed to prospective 
employers and educational institutions. Therefore, social stigma of 
criminality would usually not attach to those who are declared to be not 
guilty of committing the offense(s) by a jury of their peers. Thus, the 
retention of procedural euphemisms does little if anything to advance the 
goals of protecting children from the label of criminality.  

B. The Procedural Terminology of Juvenile Justice Should Be Replaced 

The substantial reform to the juvenile system from the 1960s 
through the 1990s demonstrated a shift in society's views from the 
perceived need for soft treatment and a rehabilitative focus toward a 
perceived need for a more punitive approach to handling juveniles who 
were alleged to have transgressed criminal prohibitions. 119  No change in 
terminology supplemented the laws upping punishments within the juvenile 
system or the increased due process protections the Supreme Court granted 
to children in Kent and Gault.120 While the goals of retribution and 
protection of children's due process rights entered the mix during this 
period,121 the failure of legislatures to unify the procedural terminology 
between the criminal and juvenile justice systems has undermined these 
goals.  

117. Mack, supra note 4, at 109.  
118. See supra Part II.B.  

119. See supra Part I.C.  
120. See supra Part I.C.  

121. See supra Part I.C.
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1. Retribution 

The original euphemistic terminology that reflected a system that 

emphasized rehabilitation over punishment now represents a highly 
punitive juvenile system that has been accurately characterized as "a wolf in 

sheep's clothing[.]" 12 2 Consequently, the juvenile system's masquerading 
as a rehabilitative structure rather than a punitive one is not only misleading 

but also unjustifiable as it hedges against the public's sense of retribution. 123 
By according the procedural terms of the juvenile system with the terms of 

the criminal system, the public would better understand the comparability 

of juvenile and criminal court procedures, which would not only better 
achieve the system's goal of heightening the public's sense of retribution, 
but also address uniformed concerns that the juvenile system is too 
lenient.124 

2. Due Process 

Another important aspect of the juvenile justice system--as 
identified by the Supreme Court in Gault125 and Kent 26--is the protection of 

due process rights of youths in juvenile courts. In context of this goal, 
employing euphemistic terminology in juvenile justice statutes may actually 
have the external disadvantage of hindering due process objectives in two 

primary ways. First, juveniles frequently misunderstand-or simply do not 
understand-the terminology employed in juvenile court proceedings. In 
2004, Barbara Kaban conducted a survey of ninety-eight children going 
through juvenile proceedings in Massachusetts. 127 Kaban concluded .that 

"[m]ost participants . . . did not understand the majority of words and 
phrases presented to them" and that, on average, the juvenile participants 

only understood about six percent of the terms used. 128 Interestingly, no 
participant correctly defined the term "disposition," but forty-six 
participants (almost half) correctly defined the corresponding criminal term 

"sentencing"-the term that the highest number of participants was able to 
accurately define. 129  Thus, the terminology employed in juvenile courts 
may thwart due process protections because such a high number of 

juveniles are ignorant of the meanings of the juvenile terms and may 
thereby waive certain rights they would not have otherwise waived had they 

122. Mischief and Mayhem, supra note 19, at 622.  

123. See Reinharz, supra note 13 (recounting victims' family members sense that justice is not 
served in the juvenile system).  

124. See, e.g., id. (arguing that the terms of the juvenile justice system evidence the system's 
overly-lenient policies).  

125. 387 U.S. 1 (1967).  

126. 383 U.S. 541 (1966).  

127. Kaban, supra note 114, at 39.  

128. Id. at 42.  
129. Id.
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understood the terminology. 130 

Second, terminological differences may result in state court judges 
ruling for fewer procedural protections for juveniles. Two cases from the 
supreme courts of Washington and Kentucky are illustrative. The Supreme 
Court of Washington sitting en banc in State v. Lawley13 ' addressed a case 
where prosecutors charged a juvenile with second-degree robbery under the 
state's Juvenile Justice Act of 1977, which stipulates, "Cases in the juvenile 
court shall be tried without a jury." 132 After considering "whether the 
juvenile proceedings are so akin to an adult criminal prosecution that the 
constitutional right to a jury trial is necessary," 133 the court answered in the 
negative.134 It reasoned that "the legislature has changed the philosophy 
and methodology of addressing the personal and societal problems of 
juvenile offenders, but it has not converted the procedure into a criminal 
offense atmosphere totally comparable to an adult criminal offense 
scenario."13 5 

The Supreme Court of Kansas considered the same question in In 
re L.M1 36-where a juvenile was charged with aggravated sexual assault 
and possessing alcohol' 3 7-and concluded to the contrary.13 8  L.M.  
contended that, because the juvenile procedures were so akin to criminal 
procedures, he had a constitutional right to trial by jury; "According to 
L.M., the negating of the rehabilitative purpose is evidenced by the 
replacement of nonpunitive terminology with criminal terminology similar 
to the adult criminal code. . . .139 The Court made note of the 
terminological changes to the KJJC stating that "[it] also incorporates 
language similar to that found in the Kansas Criminal Code and the Kansas 
Code of Criminal Procedure."14 0  It held that "[t]hese changes to the 

130. Id. at 48-49.  
131. 591 P.2d 772(Wash. 1979).  
132. Id. at 772 (quoting WASH. REV. CODE. ANN. 13.04.021 (2003)).  
133. Id.  

134. Id. at 774.  
135. Id. A plurality for the Supreme Court of the United States reached the same conclusion about 

the federal constitution in McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971).  
136. 186 P.3d 164 (Kan. 2008).  
137. Id. at 165.  
138. Id. at170, 172.  
139. Id. at 168.  
140. Id. at 168 (citations omitted). The Court further explained the terminological similarities: 

Under the KJOC, juveniles were required to admit or deny the allegations against 
them or plead nolo contendere. Under the KJJC, a juvenile is required to plead 
guilty, not guilty, or nolo contendere like adults charged with a crime. Although 
both the KJOC and the KJJC refer to an adjudication rather than a conviction, a 
'dispositional proceeding' under the KJOC is now referred to as a 'sentencing 
proceeding' in the KJJC. The 'State youth center' referred to in the KJOC is now 
called a 'Juvenile correctional facility,' which is more akin to an adult 
'correctional institution.' Moreover, the KJJC emulates the language of the 
Kansas Criminal Code when it refers to the term of commitment to a juvenile 
correctional facility as a 'term of incarceration.' This conceptualization of 
juvenile offenders stresses the similarities between child and adult offenders far
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juvenile justice system have eroded the benevolent parens patriae character 
that distinguished it from the adult criminal system." 14 1 

The Kansas Supreme Court then held that juveniles have a right to a 

trial by jury under both the United States Constitution142 and the Kansas 
Constitution. 143 Thus, the differing terminology for the juvenile system, as 
in Washington's case, has resulted in courts interpreting statutes as 
providing fewer procedural protections for juveniles, but as in Kansas's 
case, increased terminological similarity between the juvenile and criminal 
systems resulted in more due process rights.  

A conceivable counter-point to the desirability of ditching the 
procedural terminology of the juvenile system is that a change in the 

vocabulary that has been used for decades would create confusion among 
practitioners and judges, which may frustrate the purposes of the juvenile 
system by creating more barriers to effective practice. This concern is not 
worrisome because lawyers' legal training enables them to keep up with 
changes to the laws in their respective fields. At the very least, it would 
probably be comparably easier for lawyers-who have all had legal 

training-to learn legal nuances than it would be for youths in juvenile 
court. Moreover, unifying the terms of the juvenile and criminal systems 
may reduce entry barriers for criminal lawyers who desire to practice 
juvenile law as well.  

C. "Delinquency" Should Continue 

Though legislatures ought to make the procedural terms of the 

juvenile system match their parallel terms in the criminal system, they 
should not replace the term "delinquent" with "criminal" for at least two 
main reasons. First, the "delinquent"-"criminal" distinction is fundamental 
to an original premise-and continued goal-of the juvenile system that 

juveniles not be labeled "criminals." 144 Because the stigma of committing a 
crime attaches at conviction, retaining "delinquent" is necessary to avoid 

stigmatization of juveniles. Second, the term "delinquent" remains true to 
the goal of maintaining the rehabilitative focus of dispositions (or, as this 
Note would have it, "sentencings") by avoiding the "criminal" label.  
Replacing the procedural terminology while keeping "delinquent" helps to 

balance the punitive goals of retribution with the goals of rehabilitation, 
avoiding stigma, and protecting due process rights.  

On one hand, some might argue that replacing "delinquent" with 

more than it does their differences.  
Id. at 168-69 (citations omitted).  

141. Id. at 170.  
142. Id.  
143. Id. at 172. The L.M court distinguished the facts from the Supreme Court's McKeiver 

decision in holding that the Seventh Amendment did require a right to a trial by jury on the particular 
facts of the case. Id. at 170-71.  

144. Mack, supra note 4, at 109.
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"criminal" would not only create complete terminological uniformity, but 
also maximize the public's sense of retribution because the stigma of 
criminality would be more punitive. However, complete uniformity would 
come at the expense of the rehabilitative and stigma-avoiding goals central 
to the foundation and, perhaps more importantly, essential to the current 
goals of the juvenile justice system. 145 Complete uniformity might one day 
be appropriate, though, if the separate system for juveniles is ever 
abolished, as some have proposed. 146 

On the other hand, others might argue that "delinquent" has become 
too stigmatizing. The Supreme Court has already hinted at such a 
possibility. The Gault Court 147 noted: 

[O]ne of the important benefits of the special juvenile court 
procedures is that they avoid classifying the juvenile as a 
"criminal." The juvenile offender is now classed as a 
"delinquent." There is, of course, no reason why this should not 
continue. It is disconcerting, however, that this term has come to 
involveonly slightly less stigma than the term "criminal" applied 
to adults. 148 

The Court continued, "[T]he word 'delinquent' has today 
developed such invidious connotations that the terminology is in the 
process of being altered; the new descriptive phrase is 'persons in need of 
supervision,' usually shortened to 'pins." 149 In Davis v. Alaska,"50 decided 
only seven years after Gault, the Court seemed to rebut its concern. In 
Davis, an adult was charged with burglary and was identified out of a 
photographic line-up by a child, Richard Green, who was a crucial witness 
for the prosecution.15 1 The defense attorney planned to bring up Richard's 
delinquency status, but the trial court sustained the prosecution's objection 
to mentioning his status in the criminal trial. 152 The Court disagreed, 
holding that the right to confront a witness outweighed the harm to the child 
from revealing his status; it stated that the stigma associated with 
"delinquency" was only a "temporary embarrassment" to a juvenile and his 
or her family.153 Thus, the stigma associated with "delinquency" may not 
have risen to the level of necessitating alternative terms for children that 
violate criminal proscriptions.  

145. See supra Part II.D.  

146. Dawson, supra note 17, at 136.  
147. For the facts of Gault, see text accompanying notes 57-61.  
148. 387 U.S. 1, 23-24 (1967).  
149. Id. at 24 n.31 (quoting Note, Juvenile Delinquents: The Police, State Courts, and 

Individualized Justice, 79 HARv. L. REV. 775, 799 n. 140 (1966)).  
150. 415 U.S. 308 (1974).  
151. Id. at 309-10.  
152. Id. at 310-11.  
153. Id. at 319.
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IV. Conclusion 

The decisions of the Illinois and Kansas legislatures to align the 
procedural terminology of the juvenile system more closely with that of the 
criminal system more effectively achieves the competing goals of the 
juvenile justice system. It is the recommendation of this Note that other 
state legislatures and Congress take a similar approach of making the 
terminology of the juvenile system similar to the criminal system. More 
specifically, procedural terms including: "order to appear," "allegations," 
"petition," "fact-finding hearings," "adjudication," and "disposition" should 
be replaced with their parallel criminal law terms: "warrant for arrest," 

"charge," "trial," "conviction," and "sentencing." Conversely, legislatures 
ought not dispose of the term "delinquent," as it fulfills the still-important 
objective that there be some distinction between the juvenile and criminal 
justice systems. Though the jargon employed by the founders of separate 
juvenile systems were effective mechanisms to distinguish the new system 
from criminal law, those terms now undermine the goals of the modem 
juvenile system, which has increasingly resembled the criminal system over 
the past decade. Exchanging these terms with their respective criminal law 

terms would enhance not only the due process and rehabilitative goals of 

the juvenile justice system but also the public's sense of retribution.
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