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Who is the "man"? Implicit in this question is whether the man at 
issue demonstrates traits traditionally associated with masculinity: traits 
such as power, rejecting all things associated with being female, 
aggression, and being the family breadwinner. If a man, then, abandons 
paid work and stays at home full time with his children, is he still a "man" 
as typically defined? The answer to this question bears both on whether 
families are truly evolving away from the traditional, gendered construct 
that places men as family breadwinners and women as caregivers and 
whether work-family balance law meets the needs of these-and all
families.  

This Article analyzes 425 media stories about at-home fathers written 
over an eight-year period. Specifically, it looks at whether these fathers 
accept or reject socially constructed notions of masculinity. The results 
suggest that some at-home fathers adapt their behavior in ways that allow 
them to function as primary caregivers while keeping their masculinity 
intact. As masculinity appears to be salient even to gender-subversive 
fathers, understanding these adaptive strategies is important to making 
work-family balance law more responsive to all fathers.  

INTRODUCTION 

Men's job losses are women's employment gains, or so some media 
suggest. During the recent recession, women lost fewer jobs and earned 
more advanced degrees than men; many women are not only making 
breakfast, as they traditionally did, but are now paying for it too. 1 But these 
changes are not without costs: for example, women suffer from tremendous 
work-family balance-related stress.2 Enter the stay-at-home father. A 

1. Rakesh Kochhar, The Demographics of the Jobs Recovery, IV The Economic 
Recovery for Men and Women, PEw RESEARCH CENTER (March 21, 2012), 
http://www.pewhispanic.org/2012/03/21/iv-the-economic-recovery-for-men-and-women/; 
Women in the Labor Force: A Databook, U.S. BUREAU OF LABOR STATISTICS 75 (Dec.  
2010), http://www.bls.gov/cps/wlf-databook-2010.pdf [hereinafter Women in the Labor 
Force]; Hope Yen, Census Shows Women Surpass Men in Advanced Degrees, ASSOCIATED 

PRESS, Apr. 27, 2011, available at 2011 WLNR 8183074.  
2. See generally ANN CRITTENDEN, THE PRICE OF MOTHERHOOD (2001) (stating that 

women are systemically disadvantaged and made dependent on society); ARLIE RUSSELL 

HOCHSCHILD, THE TIME BIND: WHEN WORK BECOMES HOME AND HOME BECOMES WORK 
(1997) (arguing that work offers stimulation, guidance, and a sense of belonging, but home 
is a place in which there is too much to do in too little time); JOAN WILLIAMS, UNBENDING 

GENDER: WHY FAMILY AND WORK CONFLICT AND WHAT TO Do ABOUT IT (2000) 
[hereinafter UNBENDING GENDER] (arguing that workplaces are designed for men and 
discriminate against women). The at-home father family structure is often presented as a 
solution to women's work-family conflicts. See, e.g., Wikipedia, Stay-at-Home Dad, 
http://en.wikipedia.org/wiki/Stay-at-homedad (last visited Sept. 22, 2012) ("The stay-at-
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significant number of men are staying at home with their children-nearly 
two million, according to one demographer. 3 These men, who are primarily 
responsible for diaper changing, bottle washing, and child-related comings 
and goings, face a pressure of their own: to prove that in spite of their 
caregiver role, they are "real" men. Caregiving, after all, is not masculine. 4 

Men are central in the law and, therefore, so is masculinity.5 In no area 
of law is masculinity-and gender more generally-more significant than 
in family law. In family law, acceptance or rejection of gendered family 
roles can impact individual legal rights.' 

Like all men, fathers are expected to demonstrate "hegemonic 
masculinity," a dominant, socially constructed masculinity defined by 
economic supremacy, physical power, and rejection of all things related to 
femininity and homosexuality.' Hegemonic masculinity is obvious: we 
know it when we see it.8 At-home fathers, with their public caregiving and 
rejection of the primary breadwinner role, ostensibly reject gender roles 
traditionally seen in the family.9 But this Article suggests that these men 
may demonstrate elements of hegemonic masculinity even as they reject it 
by being at-home fathers. Therefore, at-home fathers may be "actively 

home dad arrangement allows the mother to work without having to use a daycare or a 
nanny. This arrangement prevents the mother from having to deal with the stress of finding 
acceptable childcare, checking backgrounds, and paying for care. This arrangement also can 
help ensure that the family's values are being upheld and instilled in the children. Free from 
the stress of childcare, the working mother is able to actively pursue their career. This 
allows for a more relaxed working environment for the mother and allows her to focus on 
her career.").  

3. See Yen, supra note 1.  
4. NANCY E. DOWD, REDEFINING FATHERHOOD 31-33 (2000) [hereinafter REDEFINING 

FATHERHOOD]; HOCHSCHILD, supra note 2, at 132; Gary R. Brooks & Lucia Albino Gilbert, 
Men In Families: Old Constraints, New Possibilities, in A NEW PSYCHOLOGY OF MEN 266 
(Ronald F. Levant & William S. Pollack eds., 1995).  

5. Masculinities have been embodied in family law at least since the time of coverture, 
JOANNA L. GROSSMAN & LAWRENCE M. FRIEDMAN, INSIDE THE CASTLE: LAW AND THE 
FAMILY IN 20TH CENTURY AMERICA 58-60 (2011).  

6. RICHARD COLLIER, MEN, LAW AND GENDER: ESSAYS ON THE 'MAN' OF LAW 129 
(2010); Laura T. Kessler, The Politics of Care, 23 WIS. J.L. GENDER & SOC'Y 169, 183-85 
(2008) [hereinafter The Politics of Care]. See generally Laura T. Kessler, Transgressive 
Caregiving, 33 FLA. ST. U. L. REv. 1 (2005) (discussing the economic and political aspects 
of male caregiving).  

7. When this Article refers to "masculinity" in the singular, it refers to hegemonic 
masculinity or attributes of hegemonic masculinity, unless otherwise noted.  

8. See infra Part I.B. See also TODD W. REESER, MASCULINITIES IN THEORY: AN 
INTRODUCTION 1 (2010). One author says manliness is defined by courage. See John M.  
Kang, The Burdens of Manliness, 33 HARV. J.L. & GENDER 477, 486-95 (2010).  
Masculinity-however defined-is not static. See ANDREA DOUCET, Do MEN MOTHER?: 
FATHERING, CARE, AND DOMESTIC RESPONSIBILITY 237-39 (2006) [hereinafter DOUCET].  

9. See, e.g., JEREMY ADAM SMITH, THE DADDY SHIFT: How STAY-AT-HOME DADS, 
BREADWINNING MOMS, AND SHARED PARENTING ARE TRANSFORMING THE AMERICAN FAMILY 

189-90 (2009). See also DOUCET, supra note 8, at 237-39.
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reconstructing masculinities to include aspects of traditional feminine 
characteristics,"1 0 or they may be complicit in maintaining hegemonic 
masculinity by adapting it rather than challenging it head on." The 
significance of masculinity in these purportedly gender-bending men has 
important ramifications for the success of work-family balance laws, such 
as the Family and Medical Leave Act (FMLA).1 2 If at-home fathers face 
masculinity constraints while challenging gender norms, so too must 
working fathers, who must also visibly reject gender norms to take family 
leave. At-home fathers are "canaries in the coal mine": their rejection of 
certain masculine norms is quite clear.' 3 By examining at-home fathers, we 
can better understand how masculinities impact the work-family balance 
decisions of all fathers. "The experiences of these men provide important 
implications for the workplace"' 4 including, for example, how both men 
and women are disadvantaged by the structure of the workplace today." 

Today, dual-income families are common, as are families in which 
women are the primary or sole breadwinners.16 Legal and policy efforts 
aim to get men "involved" in parenting, not just paying the bills." Thus, 
men may now be feeling the pinch of work-family balance pressures more 
than ever, regardless of whether they act as sole breadwinner, sole 
caregiver, or a combination of the two.'8 For this reason, now may be the 
optimal time to fully engage both women and men in efforts to reform 
work-family balance law. As Nancy Dowd said, "If the goal of law and 
policy is greater father involvement in care, and if masculinity norms are in 

10. See DOUCET, supra note 8, at 237.  
11. See id. at 237-38.  
12. Family and Medical Leave Act (FMLA) of 1993, 29 U.S.C. 2601-54 (2006).  
13. Brad Harrington et al., The New Dad: Right at Home, BOSTON COLLEGE CENTER 

FOR WORK & FAMILY 3, 5 (2012).  
14. Id. at 4.  
15. Robin R. Runge, Redefining Leave From Work, 19 GEO. J. ON POVERTY L. & PoL'Y 

445, 470-71 (2012).  
16. In 2008 there were almost 34 million families in which both the husband and the 

wife earned; in 3.4 million families the wife was the sole earner. See Women in the Labor 
Force, supra note 1, at 75. See also Hanna Rosin, Who Wears the Pants in This Economy?, 
N.Y. TIMES (Aug. 30, 2012), http://www.nytimes.com/2012/09/02/magazine/who-wears
the-pants-in-this-economy.html?pagewanted=all; PAUL R. AMATO ET AL., ALONE TOGETHER: 

HOW MARRIAGE IN AMERICA IS CHANGING 140-74 (2007).  
17. NAT'L FATHERHOOD INITIATIVE, http://www.fatherhood.org (last visited Nov. 6, 

2012); Michael Ungar, Are Men's Contributions to Childcare Equal to Women's?, 
PSYCHOL. TODAY (June 31, 2011), http://www.psychologytoday.com/blog/nurturing
resilience/201107/are-men-s-contributions-childcare-equal-women-s-0.  

18. Steven Greenhouse, Recession Drives Women Back to the Work Force, N.Y. TIMES 

(Sept. 18, 2009), http://www.nytimes.com/2009/09/19/business/19women.html. See 
generally Ruth Davis Konigsberg, Chore Wars, TIME (Aug. 8, 2011), 
http://www.time.com/time/magazine/article/0,9171,2084582,00.html (asserting that total 
work hours-paid labor plus household labor-is almost equal between men and women).
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conflict with care, then examining the patterns of nurturing fathers is 
important for policy." 19 

This Article analyzes 425 media stories about at-home fathers 
published or broadcast over an eight-year period. Specifically, it looks for 
thirty-one masculinity-related indicators in each story as a means of 
questioning whether the men we might assume to be the most gender
subversive-at-home fathers-truly reject dominant notions of masculinity 
present in society today. This Article suggests that some at-home fathers 
either consciously or subconsciously adapt their behavior in ways that 
preserve their masculinity while caregiving. It further suggests these 
adaptations provide insight into why taking leave under laws such as the 
FMLA may not appeal to all men.  

Part I of this Article outlines two issues central to the study of at-home 
fathers: first, it describes the demographics of the at-home father 
community, and second, it provides an overview of masculinities 
literature. 2 0 Part II describes the present study, including the methodology 
and findings. Part III discusses implications suggested by the findings. The 
Article describes two ways at-home fathers appear to maintain or redefine 
masculinity: "breadwinner adaptive masculinity," which addresses the loss 
of status at-home fathers may face when they are no longer the primary 
family breadwinner; and "caregiving adaptive masculinity," which allows 
these fathers to reframe caregiving in a way that more closely comports 
with hegemonic masculinity norms. 2 1 Part IV shows how the insights 
gained from at-home fathers can be used to better understand why men 
often do not take advantage of work-family balance laws, specifically the 
FMLA. Finally, this section notes the limitations of the study.  

Ultimately, this Article concludes that families with at-home fathers 
may signify a modest shift toward a less-gendered family structure.  
However, gender in general-and masculinities in particular-is still 
salient, even in these families. At-home fathers (as presented by the media) 
simultaneously preserve, recast, and augment aspects of masculinity in 
ways that address the pervasive gender stereotyping that men-especially 
male caregivers-face. 2 In other words, they adapt their actions to 
conform to societal dictates regarding masculinities. But such adaptations 
may not be possible for men seeking leave under the FMLA. 23 Thus, the 

19. NANCY E. DOWD, THE MAN QUESTION: MALE SUBORDINATION AND PRIVILEGE 112 
(2010) [hereinafter THE MAN QUESTION].  

20. Ann C. McGinley, Work, Caregiving, and Masculinities, 34 SEATTLE U. L. REV.  
703, 706 (2011) (noting that the plural "masculinities" is used to show that there is more 
than one type of masculinity depending upon on social context).  

21. These are but two types of adaptive masculinities that appear to be present in at
home fathers; there are likely more. Id.  

22. THE MAN QUESTION, supra note 19, at 114.  
23. See infra, Part IV.A.

2012 5



Texas Journal of Women and the Law

FMLA is doomed to fail many men until it is replaced or reformed.  

I. Masculinities and At-Home Fathers 

Neither the phrase "at-home father" nor the term "masculinity" has an 
unambiguous definition. These descriptors are central to this Article, both 
in how the quantitative study was designed and executed as well as to how 
the results were analyzed. It is worthwhile, then, to briefly examine who 
are at-home fathers and what defines masculinity.  

A. Who's the (At-Home) Man?: Identifying At-Home Fathers 

"Many at-home fathers also provide some income to the family 
by working an evening shift full-time or working from home part
time or doing odd jobs when it works into the family's schedule.  
These men may identify themselves by these careers, but, if they 
are with their children during most days, they are at-home dads." 

-The online organization, National At-Home Dad Network24 

Who is an at-home father? The answer to that question is more 
complex than one might think. The definition of the term varies: some 
reserve the at-home father moniker for men neither making money nor 
looking for a job, while others simply accept a man's self-definition.  
Whether fathers fit (or do not fit) into various definitions of "at-home 
father" significantly impacts estimates of how many at-home fathers there 
are in the United States. 2 5 

The number of at-home fathers is small, but how small, relative to the 
total number of fathers, is an open question. One study, for example, 
estimates that in about one in every five families with an at-home parent, 
the at-home parent is the father. 2 6 The most recent U.S. Census Bureau 
estimate, however, identifies only 176,000 men as at-home fathers. 27 This 
statistic, and likely others, excludes relevant populations of men. The 
Census Bureau's numbers do not appear to include single, gay, divorced, or 
cohabitating fathers, or fathers without children younger than fifteen years 

24. About At-Home Dads: Who We Are and What We Are, NAT'L AT-HOME DAD 

NETWORK, http://www.daddyshome.org/about-athomedads.php (defining an at-home 
father as "any father who is the daily, primary caregiver of his children").  

25. See infra notes 24-32. See also Andrea Doucet & Laura Merla, Stay-at-Home 
Fathering: A Strategy for Balancing Work and Home in Canadian and Belgian Families, 10 
COMMUNITY WORK & FAM. 455, 461 (2007) (illustrating that defining "at-home father" is 
also a problem internationally).  

26. See Yen, supra note 1.  
27. America's Families and Living Arrangements: 2011, U.S. CENSUS BUREAU, Table 

FG8 (2011), http://www.census.gov/hhes/families/data/cps2011.html.

6 Vol. 22:1
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of age. 28 These are some of the many reasons why, according to one 
researcher, the Census Bureau underestimates the number of at-home 
fathers by as many as 1.4 million. 2 9 

In addition to the exclusion of fathers listed above, the differences 
between estimates of the number of at-home fathers center on two core 
questions, both of which are highly relevant to this Article. First, does a 
father have to be out of the paid workforce entirely to be counted as an at
home father? Second, if an at-home father is looking for paid work and thus 
intends to be home only temporarily, does that exclude him from being "at 
home"? Depending upon whether one counts men who work part time, are 
at home temporarily, or are looking for paid work, the estimated number of 
at-home fathers nationwide may change dramatically.  

The Census Bureau defines an at-home father as one who is "not in 
the labor force" for fifty-two weeks of the prior year and who is "caring for 
family" while his spouse works, which excludes fathers who are looking 
for paid work or changing careers. 30 This is a large number of men: thirty
seven percent of at-home fathers were between jobs or careers, according 
to one survey. 31 The Census Bureau's definition also excludes fathers laid 
off or who lost their job within the past year. 3 2 For example, a laid-off 
factory worker caring for three children and simultaneously looking for 
employment while his wife works would not be considered an at-home 
father. Neither would the same man doing shift work to facilitate childcare.  
The Census Bureau would define these men as breadwinners, even when 
they perform the bulk of the caregiving. 33 

28. Id.; Current Population Survey (CPS)-Definitions, U.S. CENSUS BUREAU, 
http://www.census.gov/cps/about/cpsdef.html.  

29. Beth A. Latshaw, Is Fatherhood a Full-Time Job? Mixed Methods Insights into 
Measuring Stay-at-Home Fatherhood, 9 FATHERING 125, 142-46 (2011).  

30. U.S. CENSUS BUREAU, supra note 28. At-home fathers must have children under 
fifteen. Id. See also Labor Force Statistics from the Current Population Survey: How the 
Government Measures Unemployment, BUREAU OF LABOR STATISTICS, available at 
http://www.bls.gov/cps/cps-htgm.htm#nilf (last modified Oct. 16, 2009) ("[T]he labor force 
is made up of the employed and the unemployed. The remainder-those who have no job 
and are not looking for one-are counted as 'not in the labor force'. . . . Family 
responsibilities keep others out of the labor force."). This also excludes men who are the 
primary caregivers for their children because they work non-traditional schedules (e.g., 
health care workers and firefighters, among others). See Martin H. Malin, Fathers and 
Parental Leave Revisited, 19 N. ILL. U. L. REv. 25, 35 (1998).  

31. DOUCET, supra note 8, at 90.  
32. See supra note 30. Moreover, at least one study on at-home fathers limited 

participants to men who had "voluntarily" decided to stay at home, did not work for pay 
outside of the home for a "major proportion of their time," and whose wives were the 
primary breadwinners. John M. Robertson & Cia Verschelden, 1 J. MEN'S STUD. 383, 384 
(1993).  

33. See The Politics of Care, supra note 6, at 183-85 (discussing the treatment of men 
as "inauthentic caregivers").
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Opting not to count such men ignores the economic and work-family 
balance realities many families face. This was recognized in a recent New 
York Times article, for which the Census Bureau recalculated the number of 
at-home fathers to include men who have part-time work but are still the 
primary caretaker of children under fifteen years of age while their wives 
work; the recalculation more than triples the number of at-home fathers, 
from the original Census Bureau calculation of 176,000 men to 626,000.34 

The impact of undercounting at-home fathers goes beyond numbers.  
The Census Bureau's definition of an at-home father creates an artificial 
division between fathers engaged in paid work and those who are not
even when both are the primary caregivers in their families. By excluding 
at-home fathers who maintain ties to the paid labor force, and defining 
them as paid workers, the Census Bureau is effectively saying their 
caregiving does not count. 3 5 

An inclusive definition of "at-home father" conveys how men 
themselves define their role and thus impacts the masculinities that man is 
expected to display. As such, if a man self-identifies as an at-home father 
or is so identified by the media, this Article accepts that label as accurate.  

B. From Masculine to Masculinities 

"Dirty Harry is macho ... He's a badass on a mission to right 
the wrongs of the world. Dads, particularly stay-at-home dads, 
are the same way. . . . We will dive through brick walls-and 
endure being called 'sissies'-to care for our kids in a way that 
makes up for time lost in prior generations. . . . To those guys 
who stay home to raise their kids: You are lucky, macho men.  
The dad at the playground. . . can stand tall and do his thing, 
playing with his kid in a manly way, because it is cool to be a 
dad." 

-A father who stayed at home for 18 months 36 

Action stars, bodybuilders, and the piercing stares of male models: 
these are masculine by today's standards. 3 7 President Barack Obama's 

34. Alex Williams, Just Wait Until Your Mother Gets Home, N.Y. TIMES, Aug. 10, 
2012, available at 2012 WLNR 17071102 [hereinafter Just Wait Until Your Mother Gets 
Home].  

35. Latshaw, supra note 29, at 145-46.  
36. Tom Matlack & Laura Munson, Stay-At-Home Dads: Proud to Be the Primary 

Caregiver, HUFFPOST HEALTHY LIVING (Jan. 31, 2011), 
http://www.huffingtonpost.com/tom-matlack/stay-at-home-dads_b_811909.html.  

37. R.W. CONNELL, MASCULINITIES 52-53 (1995) [hereinafter MASCULINITIES]; Cliff 
Cheng, Marginalized Masculinities and Hegemonic Masculinity: An Introduction, 7 J.  
MEN'S STUD. 295, 299 (1999).
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political power may signal masculinity, as might Donald Trump's vast 
fortune or Bill Gates' technical prowess. 38 These men are arguably more 
masculine than many other men. Masculinities may be positive expressions 
of authority and virility, but they can also have negative connotations.3 9 We 
may associate masculinity with violence, such as rape; the objectification 
of women, as in pornography; or even gay bashing. So which of these 
images represent the true essence of masculinity? 40 The answer is all, some, 
or even none of them, depending upon the man and the context.4 1 Like 
defining "at-home father," defining "masculinity" is complex but crucial 
when examining how fathers interact with work-family balance law.  

Recognizing masculinity's complexity is not to say that its 
characteristics are not identifiable. Masculinities scholarship suggests the 
following: 

Social Construct: Masculinity is socially constructed.42 As such, 
masculinity is constantly in flux.4 3 Masculinities are both seen and proven 
via interactions between men and society.44 

Masculinity is not singular: There is no one type of masculinity that is 
universal, hence the plural, "masculinities." 45  What is "masculine" is 
contextual and intersects with other attributes such as race, geography, 

38. MASCULINITIES, supra note 37, at 42; Cheng, supra note 37, at 299-300. See 
generally MARC E. SHAW & ELWOOD WATSON, PERFORMING AMERICAN MASCULNITIES: 
THE 21ST-CENTURY MAN IN POPULAR CULTURE (2011) (discussing the influences on 
changing masculinities in American culture).  

39. HARVEY C. MANSFIELD, MANLINESS 21 (2006) ("Yet manliness is a passionate 
quality, and it often leads to getting carried away, whether for good or ill.").  

40. Some women demonstrate masculine qualities, in addition to some men 
demonstrating feminine qualities. Cheng, supra note 37, at 307-08.  

41. Nancy Levit, Feminism for Men: Legal Ideology and the Construction of Maleness, 
43 UCLA L. REV. 1037, 1055 (1996) [hereinafter Feminism for Men] (saying "gender role 
stereotypes" are "evidential facts, rather than opportunities for blame").  

42. RONALD F. LEVANT & GINI KOPECKY, MASCULINITY RECONSTRUCTED: CHANGING 
THE RULES OF MANHOOD-AT WORK, IN RELATIONSHIPS, AND IN FAMILY LIFE 136 (1995).  

43. REDEFINING FATHERHOOD, supra note 4, at 182-83; Nancy E. Dowd, Masculinities 
and Feminist Legal Theory, 23 WIS. J. L. GENDER & SOC'Y 201, 231 (2008) [hereinafter 
Masculinities and Feminist Legal Theory]; Ann C. McGinley, Creating Masculine 
Identities: Bullying and Harassment "Because of Sex ", 79 U. COLO. L. REV. 1151, 1161-66 
(2008) [hereinafter Creating Masculine Identities].  

44. See MASCULINITY AND MEN'S LIFESTYLE MAGAZINES 15 (Bethan Benwell ed., 2003) 
("Butler's basic premise is that gender is neither something we have, nor is it something we 
are, rather, it is something we do."); Creating Masculine Identities, supra note 43, at 1161; 
Candace West & Don H. Zimmerman, Doing Gender, 1 GENDER & SOC'Y 125, 128-30 
(1987).  

45. R.W. CONNELL, THE MEN AND THE BOYS 10 (2000) [hereinafter THE MEN AND THE 
BOYS]; Just Wait Until Your Mother Gets Home, supra note 34 (quoting one man who said, 
"There are 300 million people in the U.S., so there are 150 million ways to be a man.").
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socioeconomic status, and social contexts; it may also change over time.4 6 

Hegemony and Hierarchies: Although there are multiple masculinities, 
certain aspects of masculinity are so dominant and honored by society they 
are considered "hegemonic." 4 7 Men who express hegemonic masculinity 
have higher status among other men.48 Regardless of where an individual 
man is on the masculinities ladder, a man must continually prove he is a 
man; masculinity is continually earned. 4 9 

Opposition: Masculinity is characterized by opposition to femininity and 
homosexuality.5 0 Opposition to femininity typically means opposition to 
caregiving: men are expected to be the "breadwinner," to the exclusion of 
providing care." 

Violence: Masculinity may be characterized by exhibitions of violence and 
aggression.52 

Subordination: Masculinity both benefits and harms men; although men 
have privilege, men may be subordinated to other men if they fail to 
conform to gender norms. 53 "Men pay a price for privilege," according to 
Dowd. 54 This is particularly so when men buck societal norms dictating 
that their role is to provide financially for their family, not to care for their 
children.55 

Fatherhood-and at-home fatherhood, specifically-presents a unique 
set of issues to masculinities scholars because of its relationship to both the 

46. THE MEN AND THE BOYS, supra note 45, at 10-14; RICHARD COLLIER, MASCULINITY, 

LAW AND THE FAMILY 42 (1995) [hereinafter MASCULINITY, LAW AND THE FAMILY].  

47. MASCULINITIES, supra note 37, at 78-8 1; THE MEN AND THE Boys, supra note 45, at 
10-11.  

48. THE MEN AND THE Boys, supra note 45, at 10-11; MICHAEL KIMMEL, MANHOOD IN 

AMERICA: A CULTURAL HISTORY 4 (2012); Cheng, supra note 37, at 297 (noting that even if 
few men may have hegemonic characteristics, many men "are complicit in sustaining the 
hegemonic model.").  

49. REDEFINING FATHERHOOD, supra note 4, at 182.  
50. David S. Cohen, Keeping Men "Men" and Women Down: Sex Segregation, Anti

Essentialism, and Masculinity, 33 HARv. J.L. & GENDER 509, 522-33 (2010).  
51. REDEFINING FATHERHOOD, supra note 4, at 183; Brooks & Gilbert, supra note 4, at 

266.  
52. Cohen, supra note 50, at 532-35; Brooks & Gilbert, supra note 4, at 267.  
53. Masculinities and Feminist Legal Theory, supra note 43, at 229; Nancy E. Dowd, 

Asking the Man Question: Masculinities Analysis and Feminist Theory, 33 HARv. J.L. & 
GENDER 415, 429-30 (2010) [hereinafter Asking the Man Question].  

54. Masculinities and Feminist Legal Theory, supra note 43, at 230.  
55. THE MAN QUESTION, supra note 19, at 105.
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feminine caregiving and masculine breadwinning mandates. 56 Caregiving 
by men threatens to upset masculine norms that push men to reject 
stereotypically feminine things. 57 Fathers can reject dominant masculine 
norms at great threat to their social status, or they can embrace hegemonic 
masculinity, potentially at great cost to their relationships within the 
family: fathers face gender double-binds, just as mothers do. 58 Fathers, 
then, increasingly must walk a tightrope of trying to preserve their 
masculinity and protect their ability to caregive.  

II. The Study 

Work-family balance issues have prompted both voluntary and legally 
binding employment and family law reform, but these responses are few 
and inadequate. 59 Men are often marginalized or ignored in the work
family balance debate. 60 The primary federal law that seeks to address 
work-family balance, the FMLA, is an anemic response to work-family 
balance pressures faced by Americans, regardless of sex.  

Why study a small subset of parents-at-home fathers-who are 
presumably not even covered by the FMLA as a way to understand the 
deficiencies of (and strategies for improving) that law? Because at-home 

56. Aaron B. Rochlen et al., "I'm Just Providing for My Family: "A Qualitative Study 
of Stay-At-Home Fathers, 9 PSYCH. OF MEN AND MASCULINITY 1, 10 (2008) [hereinafter 
"I'm Just Providing for My Family"].  

57. THE MAN QUESTION, supra note 19, at 105.  
58. REESER, supra note 8, at 7-8; Kevin Alexander Boon, Heroes, Metanarratives, and 

the Paradox of Masculinity in Contemporary Western Culture, 13 J. MEN'S STUD. 301, 309
10 (2005).  

59. Some attempts have been made to address discrimination against caregivers. In 
2007, the Equal Employment Opportunity Commission (EEOC) issued guidance warming 
employers that discrimination against a worker on the basis of caregiving responsibilities 
constitutes employment discrimination under Title VII; it specifically drew attention to 
discrimination against men who defy masculine stereotypes suggesting that men are 
unwilling to participate in or disinterested in family care. U.S. Equal Emp't Opportunity 
Comm'n, Enforcement Guidance: Unlawful Disparate Treatment of Workers with 
Caregiving Responsibilities (May 23, 2007), 
http://www.eeoc.gov/policy/docs/caregiving.html (citing Nevada v. Hibbs, 538 U.S. 721, 
738 (2003)). Family responsibilities discrimination (FRD) litigation uses antidiscrimination 
statutes in an effort to protect workers, with success. Cynthia Thomas Calvert, Family 
Responsibilities Discrimination: Litigation Update 2010, CENTER FOR WORKLIFE LAw 2, 
11-13 (2010), http://www.worklifelaw.org/pubs/FRDupdate.pdf [hereinafter FRD 2010].  
Although the percentage of male caregivers is rising quickly, the number of male FRD 
plaintiffs has only increased marginally: men account for twelve percent of all FRD 
plaintiffs. FRD 2010, at 11-13. See generally JOAN C. WILLIAMS, RESHAPING THE WORK
FAMILY DEBATE: WHY MEN AND CLASS MATTER (2010) [hereinafter RESHAPING THE WORK
FAMILY DEBATE] (discussing the importance of men in the work-family balance movement).  

60. Men may be inadequately considered in feminist legal theory more generally.  
Feminism for Men, supra note 41, at 1038.
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fathers have found ways to adapt to masculinities expectations while being 
caregivers. Men considering family leave might be able to use these same 
strategies-if doing so is possible under the FMLA-thereby boosting the 
number of men taking leave to caregive. Both at-home fathers and 
employed fathers considering family leave face the following question 
from society: if a man leaves paid work to care for his children, is he a 
"man" as typically defined? As we will see, the adaptations employed by 
at-home fathers are difficult to apply to the FMLA. Thus, the masculinity 
of men contemplating FMLA leave may be questioned, risking their 
position on the masculinities hierarchy.  

A. Study Design6 ' 

In the fall of 2010, data was collected from a search of the Westlaw 
USNEWS database, which includes news from a variety of U.S. sources, 
including newspapers, magazines, journals, newsletters, transcripts, and 
newswires.62 The search yielded 425 articles from geographically diverse 
media sources. 63 Each story was coded for thirty-one indicators relevant to 
masculinity and femininity that were derived from law and social science 
research. 64 The study resulted in a total of 13,175 cells of data. 65 

61. For a complete methodology, see Digital Commons at the University of Nebraska
Lincoln College of Law, Faculty Publications 151, 
http://digitalcommons.unl.edu/lawfacpub/151/.  

62. For further information on Westlaw databases, see Newsroom Databases, Westlaw 
Database List, 
http://west.thomson.com/documentation/westlaw/wlawdoc/wlres/newsdb05.pdf. The source 
of the stories coded was Westlaw.  

63. The search string used was: atleast3("at-home dad!") & da(aft 10/13/2002) 
atleast3("at-home father") & da(aft 10/13/2002) & da(bef 10/21/2010). No samples were 
removed from the sample set. Some stories were published, in whole or in part, in more than 
one news outlet. The presence of variables in those stories may be amplified.  

64. Each of the following sources discussed issues related to masculinity and were used 
in designing this study. See, e.g., DOUCET, supra note 8, at 196-203 (discussing 
breadwinning and masculine hobbies); MASCULINITIES, supra note 37, at 18, 45 
(homophobia and fathers as leaders); ANNA GAVANAS, FATHERHOOD POLITICS IN THE 
UNITED STATES: MASCULINITY, SEXUALITY, RACE, AND MARRIAGE 113-25 (2004) 
(discussing sports); Sandra L. Bem, The Measurement of Psychological Androgyny, 42 J.  
CONSULTING & CLINICAL PSYCHOL. 155, 156 (1974) (discussing sports, men as leaders, and 
aggression); Andrea Doucet, "It's Almost Like I Have a Job, but I Don't Get Paid": Fathers 
at Home Reconfiguring Work, Care, and Masculinity, 2 FATHERING 277, 293 (2004) 
[hereinafter "It's Almost Like I Have a Job"] (discussing sculpting gender perceptions); 
Ronald F. Levant et al., The Male Role: An Investigation of Contemporary Norms, 14 J.  
MENTAL HEALTH COUNSELING 325, 335-36 (1992) (discussing household labor, sports, 
defenses of masculinity, homophobia, and fathers as sex objects); James R. Mahalik et al., 
Development of the Conformity to Masculine Norms Inventory, 4 PSYCHOL. OF MEN & 
MASCULINITY 3, 6, 16 (2003) (discussing work-family balance, aggression, and 
breadwinning); William Marsighio & Joseph H. Pleck, Fatherhood and Masculinities in
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The data was assessed for the presence of several indicators that law 
and social science research suggest are indicative of hegemonic 
masculinity: maintaining paid work while staying at home, saying that 
caregiving status is temporary, participating in at-home fathers' groups, 
participating in activities related to aggression or stereotypically "male" 
hobbies, rejecting "female" household labor, accepting "male" household 
labor, referring to at-home fathers as sex objects, self-identifying as the 
leader or decision-maker, referencing a father's role in sculpting children's 
gender perceptions at home, defending masculinity overtly, and expressing 
hostility toward homosexuality. 66 All of the ways in which at-home fathers 
may express masculinity cannot be tested, of course. Thus, the information 
gleaned from this study is necessarily incomplete and can only produce 
hypotheses regarding masculinities and at-home fathers, not definitive 
conclusions. However, the large number of stories analyzed provides a 
solid basis for the masculinities-related hypotheses suggested below.  

The presence of the following indicators was characterized as 
oppositional to hegemonic masculinity: staying at home to spend more time 

HANDBOOK OF STUDIES ON MEN AND MASCULINITIES 252-55 (Michael S. Kimmel et al. eds., 
2005) (discussing sculpting gender perceptions); Aaron B. Rochlen et al., Stay-at-Home 
Fathers' Reasons for Entering the Role and Stigma Experiences: A Preliminary Report, 11 
PSYCH. OF MEN & MASCULINITY 279, 282 (2010) [hereinafter Reasons for Entering the 
Role] (discussing breadwinning, whether someone should be at home, role rejection, cost of 
childcare, and work-family balance); "I'm Just Providingfor My Family ", supra note 56, at 
7-8 (discussing role rejection, mothers as exclusionary, and "Mr. Mom"); Aaron B. Rochen 
& Ryan A. McKelley, Working Therapeutically with Stay-At-Home Fathers, in COUNSELING 
FATHERS 207, 218 (C. Oren & D. Oren eds., 2009) [hereinafter Working Therapeutically] 
(discussing at-home role as temporary); Edward H. Thompson, Jr. & Joseph H. Pleck, The 
Structure of Male Role Norms, 29 AM. BEHAV. SCIENTIST 531, 537-38 (1986) (discussing 
household labor, breadwinning, fathers as leaders, and aggression); Veronica Tichenor, 
Maintaining Men's Dominance: Negotiating Identity and Power When She Earns More, 53 
SEX ROLES 191, 200 (2005) (discussing fathers as leaders and breadwinning); Mary Douglas 
Vavrus, Domesticating Patriarchy: Hegemonic Masculinity and Television's "Mr. Mom ", 
19 CRITICAL STUD. MEDIA COMM. 352, 360-65 (2002) (discussing homophobia, class, 
fathers who have lost jobs, fathers' groups, sports, and "Mr. Mom"); Jay C. Wade, Male 
Reference Group Identity Dependence: A Theory of Male Identity, 26 COUNSELING 
PSYCHOLOGIST 349, 352-60 (1998) (discussing fathers' groups); Kay Randall, Honey I'm 
Home: Stay-At-Home Dads' Psychological Well-Being Gauged in New Study, UTEXAS, 
available at http://www.utexas.edu/features/2008/01/07/fathers/ (discussing sports and 
hunting). But see MASCULINITIES, supra note 37, at 68-69 (criticizing the essentialist-based 
choice of masculinities indicators as "arbitrary"); Edward H. Thompson et al., Men and 
Masculinities: Scales for Masculinity Ideology and Masculinity-Related Constructs, 27 SEX 
ROLES 573, 602 (1992) ("[M]asculinity standards direct attention too narrowly to a single 
masculinity script."). For more information on the masculinity and femininity indicators 
used in this study, see Digital Commons, supra note 61.  

65. Each of two law students coded the first twenty-four articles in the dataset. After 
refining category descriptions, inter-coder reliability for those twenty-four stories was 
ultimately 93.7 percent.  

66. See infra note 68; supra note 64.
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with children; staying at home to support a wife's earning power; staying at 
home because someone "should" be at home with children; staying at home 
because of workplace inflexibility; fathers being treated as status symbols; 
fathers being called "Mr. Mom"; fathers being rejected by women, or on 
the basis of the father's gender role; and accepting stereotypically "female" 
household labor.67 

This Article also examines the primary reason why an at-home father 
assumes his role. Economic motivators include a father losing his job, 
staying home in support of his wife's earning capacity, and the cost of 
childcare. 68 Caregiving motivators-traditionally associated with mothers' 
reasons for staying at home-include a father wanting more time with his 
children, feeling that someone "should" be at home, and problems with 
workplace inflexibility. This Article assesses the "masculine" and 
"feminine" characterizations of different rationales for staying home in the 
context of the gendered, breadwinner-caretaker dyad family structure.  

This study can be seen in two different ways (or as a combination of 
both). First, it may describe how the media depicts at-home fathers.  
Second, it may describe how at-home fathers present themselves to society.  
It is impossible to disaggregate these views without interviewing each 
journalist and each at-home father who participated in each article. For this 
reason and others, this study is an imperfect window into at-home fathers' 
lives. For now, media coverage is one of the only available large-scale 
sources of information on these men. Though the limitations of the study 
must be acknowledged, the information on masculinities it provides can 
augment observational and small-scale, survey-based and interview-based 
analyses by other scholars. 6 9 

B. Results 

"I do have to beware of estrogen poisoning. I have to make time 

to go ride my bike and watch football." 

67. These characteristics are arguably the inverse of several masculinities indicators.  
See infra text accompanying note 68. See also Frank Newport, Wives Still Do Laundry, Men 
Do Yard Work: Husbands and Wives View the Household Division of Labor Differently, 
GALLUP (Apr. 4, 2008), http://www.gallup.com/poll/106249/wives-still-laundry-men-yard
work.aspx (discussing that women do the majority of paying bills, washing dishes, grocery 
shopping, cooking, laundry, caring for children on a daily basis, house cleaning, and making 
home decorating decisions. Men are more likely to perform car maintenance, yard work, and 
make investment decisions. When the wife's responses are compared to the husband's, both 
"often appear to perceive who does what in the household differently").  

68. Whether staying at home to support a wife's income is a masculine or feminine trait 
is arguable. This study categorizes it as a masculinity indicator because the motivation to 
stay at home is economic rather than caretaking-based. In addition, the decision to stay at 
home is not based on inherent assumptions about gender.  

69. See infra Part IV.B-C.
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-An at-home father, making a caveat after discussing his positive 
relationship with mothers, 0 

Masculinity is salient in the lives of at-home fathers: almost seven out 
of ten stories contained indicators of hegemonic masculinity." This 
assertion-as well as other meaningful findings in this study-is supported 
by social science literature. 7 2 

This study suggests the following hypotheses. 73 First, some fathers are 
motivated to stay home by financial concerns, not necessarily a desire to be 
the primary caregiver. Second, at-home fathers may compensate for their 
socially constructed "feminine" actions by engaging in other, traditionally 
masculine activities. 74 Third, at-home fathers may redefine what it means 
to "be a man" to fit into notions of hegemonic masculinity. 7 5 These actions 
are accomplished in part by what this Article refers to as "veiling," the 
obfuscation of a man's caretaking responsibilities or his acceptance or 
rejection of gender roles. 7 6 

70. Anne Fitten Glenn, Move Over Mommy, It's Dad's Turn, MOUNTAIN XPRESS 
(March 24, 2009), http://www.mountainx.com/article/22270/Move-over-mommy-its-dads
turn.  

71. Of the 425 stories analyzed in this study, 294 included at least one mention of the 
fourteen traits associated with hegemonic masculinity. The study found 122 stories had one 
masculinity indicator, ninety-six had two such indicators, fifty-four had three, nineteen had 
four, one had five, one had six, and one had seven.  

72. See generally DOUCET, supra note 8; Laura Merla, Determinants, Costs, and 
Meanings of Belgian Stay-At-Home Fathers: An International Comparison, 6 FATHERING 
113 (2008); "I'm Just Providing for My Family", supra note 56; Reasons for Entering the 
Role, supra note 64.  

73. See discussion infra Part III.  
74. Stories that included an at-home father expressing a stereotypically feminine quality 

were three times more likely than the overall sample to also discuss masculine qualities.  
This logistic regression, analyzing whether feminization indicators predict mentions of 
hegemonic masculinity, had a significance predictor of less than .001 with a log odds ratio 
of 3.021. This finding may suggest that individual men who express typically feminine 
qualities, such as caregiving motivations for staying at home, are more likely than other men 
to also express attributes of hegemonic masculinity. Or, given the source and analysis of 
data, it may suggest that stories that discuss femininity (as opposed to individual men) are 
more likely to also include masculinity because gender, more generally, is seen as 
important. Either way, the data suggest that masculinity is significant in the at-home father 
community.  

75. Through this adaptation, at-home fathers may actually be maintaining or reinforcing 
masculinities hierarchies. See, e.g., DOUCET, supra note 8, at 203; Ronald F. Levant, 
Toward the Reconstruction of Masculinity, in A NEW PSYCHOLOGY OF MEN 229-48 (Ronald 
F. Levant & William S. Pollack eds., 1995) [hereinafter Reconstruction of Masculinity]; 
MASCULINITIES, supra note 37, at 120-142; "I'm Just Providingfor My Family ", supra note 
56, at 8.  

76. The concept of veiling is not new. It is seen in many areas of research, including 
law. See, e.g., Barbara Allen Babcock, A Place in the Palladium: Women's Rights and Jury 
Service, 61 U. CIN. L. REv. 1139, 1149 (1992) (saying restrictions on jury strikes "may
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1. Economic Indicators 

Money, if news accounts are accurate, motivates many men's move to 
caregiving; it impacts how they act once there, whether they accept their 
new role, and, ultimately, how society relates to them. 77 Twice as many 
stories in this study included men who said they were at home because they 
lost their job (fourteen percent) than included fathers who said they were at 
home because they desired more time with their children (seven percent).  
Job loss was not the only economic issue cited by men at home: more than 
twelve percent of stories included men who said childcare was too 
expensive and, strikingly, more than one-quarter of the stories featured men 
who said they were at home because their wives had superior earning 
potential.' 8 

Once at home, at-home fathers may maintain their breadwinning role 

result in further veiling of race hatred"); Asking the Man Question, supra note 53, at 415, 
429-30; Agnes Higgins et al., 'Veiling Sexualities': A Grounded Theory of Mental Health 
Nurses Responses to Issues of Sexuality, 62 J. ADVANCED NURSING 307, 309 (2008) 
(discussing that "veil" can be a noun, describing an actual filter, a verb to describe actions, 
or an adjective to describe the impact of the action on actors);' David Lat & Zachary 
Shemtob, The Execution Should Be Televised: An Amendment Making Executions Public, 
78 TENN. L. REV. 859, 862 (2011) ("Veiling capital punishment from the general citizenry 
has reduced it to a mere abstraction."); Valorie K. Vojdik, Politics of the Headscarf in 
Turkey: Masculinities, Feminism, and the Construction of Collective Identities, 33 HARv.  

J.L. & GENDER 661, 675-76 (2010) (noting that veiling is often thought of as the physical 
veiling of women in Islam, which serves three purposes: concealing women from men, 
separating women from men, and relegating women to a private sphere). Scholars also use 
terms other than "veiling" to describe similar phenomena. See generally Kenji Yoshino, 
Covering, 111 YALE L.J. 769 (2002) (discussing the concept of "covering"); Devon W.  
Carbado & Mitu Gulati, Working Identity, 85 CORNELL L. REv. 1259 (2000) (discussing 
"working identity").  

77. The significance of economic factors to at-home-father-family decision-making is 
supported in psychological literature. See, e.g., Reasons for Entering the Role, supra note 
64, at 282-83; Toni Schindler Zimmerman, Marital Equality and Satisfaction in Stay-At
Home Mother and Stay-At-Home Father Families, 22 CONT. FAM. THERAPY 337, 344 
(2000). One study described the reasons men stayed at home as driven by external 
circumstances. "I'm Just Providing for My Family", supra note 56, at 10. See also Tom 
Peculski, What Some of South Jersey's Stay-At-Home Dads Say About Their Roles, 
COURIER-POST, June 18, 2006, available at 2006 WLNR 25493443 ("I'm actually looking 
forward to going to work.... I think it's just a man thing... . It's been a sacrifice staying at 
home.").  

78. Carlos Alcala, More Fathers Choosing to Stay Home with Kids After Job Losses, 
SAN MATEO COUNTY TIMES, June 23, 2010, available at 2010 WLNR 12672976 ("The job 
that I had, we just lost the funding for it. . . . My wife makes more money than I did, so it 
just made sense."). See also Reasonsfor Entering the Role, supra note 64, at 281-83. This is 
an interesting contrast with Lisa Belkin's story, "The Opt-Out Revolution" and stories that 
followed, which largely portrayed women as motivated by caregiving rationales. See 
generally Beth A. Burkstrand-Reid, "Trophy Husbands" & "Opt-Out " Moms, 34 SEATTLE 
U. L. REv. 663 (2011) (analyzing early media representations of at-home fathers and 
mothers).
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by working part time. In twenty-seven percent of stories, at least one at
home father maintained some measure of paid employment. 79 Certainly, 
some men must work part time for financial reasons: a dual income is all 
but required in many families today. 80 However, stories including men who 
said they stayed at home to support their wives' earning potential were 
seventy percent more likely than other stories in the overall dataset to also 
include men who maintained some type of paid work. This suggests that 
masculinity may be especially significant for men whose wives are 
upwardly mobile. 8 1 

Regardless of why they are at home, many of the men featured in 
news accounts report feeling stigmatized by society. 8 2 More than twenty
four percent of stories included men who reported facing societal rejection 
based on their family role. 8 3 Almost eleven percent of stories reported that 
women, specifically, were the culprits. 84 More than twenty-three percent of 
stories used the phrase "Mr. Mom," either regarding a specific father or at
home fathers generally, a reference to an at-home buffoon of a father 
featured in a 1980s movie comedy of the same name. 8 5 Stigma may be one 
reason why twenty-seven percent of stories about at-home fathers 
mentioned paid work-thus allowing men to self-identify with their paid 
employment-and why fourteen percent featured men who said their at
home role is only temporary. 86 Stigma may also be why forty-one percent 
of the stories cited men who were involved in at-home fathers' groups. 87 

79. The relationship between at-home fathers and paid work is supported in 
sociological research. See, e.g., DoUCET, supra note 8, at 195.  

80. Tatiana Morales, Broke on Two Incomes, CBS NEWS, (Feb. 11, 2009, 8:20 PM), 
http://www.cbsnews.com/2100-500186_162-572387.html.  

81. Patrick Coughlin & Jay C. Wade, Masculine Ideology, Income Disparity, and 
Romantic Relationship Quality Among Men with Higher Earning Female Partners, 67 SEX 

ROLES 311, 311 (2012) (saying "men who were more traditional in their masculinity 
ideology and higher-eaming female partners were more likely to have poor quality romantic 
relationships, in part because such men view the disparity in income as having 
importance.").  

82. Krista Jahnke, Fathertime: As Job Prospects Dwindle, the Number of Men Staying 
Home to Raise their Children Rises, NEW ORLEANS TIMES-PICAYUNE, Oct. 5, 2010, 
available at 2010 WLNR 19736099 (discussing a father who lost his job and had since been 
the family's primary caregiver "but he's not ready for the stay-at-home dad label yet"); Lot 
Tan, Stay-At-Home Dads, COLUMBUS DISPATCH, Oct. 2, 2010, available at 2010 WLNR 
19589201 (quoting a father saying, "I think the thing that hurt the most was my ego, because 
I'd been the breadwinner.").  

83. In another study, sixty-five percent of at-home fathers reported feeling stigmatized 
by others but, at the same time, reported feeling "secure" in their family role. Working 
Therapeutically, supra note 64, at 214.  

84. "I'm Just Providing for My Family ", supra note 56, at 11.  
85. Working Therapeutically, supra note 64, at 213.  
86. One study reported that at-home fathers were less likely to seek out other at-home 

parents than were at-home mothers. See Zimmerman, supra note 77, at 345.  
87. Not all at-home fathers' groups exclude women, but they often publicly self-
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2. Caregiving and Work-Family Balance Indicators 

Fewer stories discussed men who said they were at home because of a 
caretaking motivation as opposed to financial reasons. Less than seven 
percent of the stories analyzed included a man who said he was at home to 
spend more time with his children. 88 Sixteen percent cited a father who said 
he was at home because at least one parent "should" be.89 This is not to 
suggest that men do not love their children or may not be at home at least 
in part because they want to provide care; this simply reflects a reason for 
staying at home that was articulated to and reported by the media.  

Some stories present caregiving-motivated dads as more feminine 
overall. A story is twice as likely to discuss acceptance of "female" 
household labor when it discusses men who are home because of a 
caretaking rationale. 90 Additionally, a disproportionate number of stories 
that include references to "Mr. Mom" also include a man accepting 
household tasks such as laundry and cooking: fifty-six percent of "Mr.  
Mom" stories include details on accepting "female" tasks, though only 
thirty-five percent of stories in the overall dataset mention men doing 
traditionally "female" labor.91 

Outside of the home, at-home fathers acting out of a caregiving 
motivation maintain some paid labor at a rate that is disproportionately 
high when compared to men at home for other reasons, according to the 
data. 92 In the overall data set, twenty-seven percent of stories cited men 
who maintained paid work. 93 However, in stories in which a dad is home to 
spend more time with his children, more than forty percent also discussed 

identify as at-home fathers' groups, therefore nominally excluding women. See, e.g., New 
York City (NYC) Dads Meetup Group, MEETUP, http://www.meetup.com/New-York-City
Dads-Meetup-Group/. [hereinafter MEETUP GROUP] ("Our primary goal is to form an 
inclusive [and] active community of involved dads during the week while the rest of the 
world is working. ..  

88. Men identify economic reasons-as well as caregiving reasons-for staying at 
home in other writing as well. Reasonsfor Entering the Role, supra note 64, at 281-83. See 
also LIBBY GILL, STAY-AT-HOME DADS: THE ESSENTIAL GUIDE TO CREATING THE NEW 

FAMILY 21 (2001).  
89. This general proposition is supported by other research. See Reasons for Entering 

the Role, supra note 64, at 181-82.  
90. This logistic regression, analyzing whether caregiving motivators predict the 

acceptance of female household labor, had a significance predictor of 0.002 with a log odds 
ratio of 2.058.  

91. This behavior has also been noted in social science literature. See Merla, supra note 
72, at 126. The Census Bureau recently calculated the number of at-home fathers for a New 
York Times study: when the calculations included fathers who maintained part-time work, 
the number of at-home fathers increased from 176,000 to 626,000. Just Wait Until Your 
Mother Gets Home, supra note 34.  

92. See supra note 79.  
93. Id.
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an at-home father with paid work. Fifty-one percent of stories including a 
father saying he was at home because someone "should" be also included 
at least one father who maintained paid work. When a father cited 
workplace inflexibility as his reason for being at home, fifty-six percent of 
the stories included at least one mention of paid work. This may reflect 
either the fathers' likelihood to engage in labor or the media's likelihood to 
discuss it when fathers put their caregiving on display.94 

This study also suggests that at-home fathers may not identify with the 
general "work-family balance" rhetoric used by legal reformers. 9 5 Less 
than two percent of stories in this study included an at-home father who 
said, explicitly, that workplace inflexibility issues led to the decision to stay 
home. However, men identified numerous individual issues that arguably 
fall under the work-family balance rubric. More than one in three stories in 
this study referenced at least one factor suggesting a specific work-family 
balance issue contributed to a man's decision: more than twelve percent 
said childcare costs led to the decision; more than twenty-six percent 
mentioned the necessity of supporting a higher-earning spouse; and sixteen 
percent said that someone "should" be at home. In other words, in theory, 
men may not identify individual reasons for being at home-such as having 
to be at home so a spouse can excel or childcare costs-as work-family 
balance issues, but these individual rationales are clearly related to work
family balance.96 

Regardless of the primary reason a father says he is at home, many at
home fathers have three attributes in common. First, media accounts 
suggest that these men may feel stigmatized by society. Second, many at
home fathers join at-home fathers' groups, which ostensibly exclude 
women and provide support to fathers. Third, many at-home fathers 
continue to earn money in some capacity while at home.  

At its core, this study suggests that while caretaking responsibilities in 
at-home father families may be reversed, traditional gender expectations 
may still rule the proverbial roost. Men must still be men, which means 

94. See Victoria L. Brescoll & Eric Luis Uhlmann, Attitudes Toward Traditional and 
Nontraditional Parents, 29 PSYCHOL. WOMEN Q. 436, 442 (2005) (stating that at-home 
parents may be blamed less for assuming an atypical gender role if external circumstances 
forced them to assume the role).  

95. Given that this hypothesis is based directly on very specific word choices made by 
both reporters and at-home fathers, it is an issue that merits additional research. Certainly, 
work-family balance is identified by some fathers as a significant issue. See, e.g., John D.  
Duckworth & Patrice M. Buzzanell, Constructing Work-Life Balance and Fatherhood: 
Men's Framing of the Meanings of Both Work and Family, 60 COMM. STUD. 558 (2009) 
(discussing how professional men address work-family balance conflict).  

96. For extensive discussion of the importance of men to improving work-family 
balance law and policy, see generally RESHAPING THE WORK-FAMILY DEBATE, supra note 
59.
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they must be masculine. Masculinity is important even in non-traditional 
families. This suggests that some at-home fathers, who are portrayed as 
poised on the front line of gender reform, may actually be complicit in 
maintaining masculinities-based hierarchies, sustaining them by adapting 
these masculinities to their circumstances instead of rejecting them 
outright. 9 7 

III. Adaptive Masculinities in the At-Home Father Community 

As previously discussed, there is no single way of being "masculine." 
What is "masculine" changes depending upon the context in which 
masculinity is viewed or performed. 9 8 The remainder of this Article 
suggests that some at-home fathers appear to have developed or adapted 
new masculinities to allow them to be at-home fathers while maintaining 
attributes of masculinity demanded by society. 99 Gender roles are so 
entrenched that these men may try to simultaneously thwart and maintain a 
socially constructed notion of manhood. 10 

The adaptive masculinities identified in the present study are 
undoubtedly only a few of many types of masculinities exhibited by at
home fathers. 101 The adaptive masculinities discussed below, however, are 
readily identifiable in the stories on at-home fathers examined for this 
study. This Article describes two models of masculinity within the at-home 
father structure that appear in media coverage: breadwinner adaptive 
masculinity and caregiving adaptive masculinity. 102 Both of these 
adaptations appear to retain certain aspects of hegemonic masculinity but 
reject or augment others.  

97. See MASCULINITIES, supra note 37, at 79-80; Cheng, supra note 37, at 297 (arguing 
that even men who do not express hegemonic characteristics may sustain hegemony).  

98. See JUDITH BUTLER, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY 
178 (1999) ("[G]ender requires a performance that is repeated. This repetition is at once a 
reenactment and reexperiencing of a set of meanings already socially established; and it is 
the mundane and ritualized form of their legitimation.") (emphasis original).  

99. They may be engaging in what Andrea Doucet calls "borderwork," or crossing into 
traditionally feminine areas of caregiving and thus changing what is masculine. DOUCET, 

supra note 8, at 219-21. See also "It's Almost Like I Have a Job ", supra note 64, at 279.  
100. See generally Reconstruction of Masculinity, supra note 75, at 229-48 (detailing 

how masculinity is being reshaped by a renewed focus on new gender roles and emotion); 
Merla, supra note 72, at 126 (reviewing research suggesting Belgian at-home fathers recast 
masculinity to de-emphasize paid work).  

101. Erin K. Anderson, Coming Out of the Pantry: An Exploration of Identity 
Construction and Management for At-Home Fathers, 163-83 (Dec. 2004) (unpublished 
graduate thesis, Purdue University) (on file with author).  

102. See infra Part III.A.-B.
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A. Breadwinner Adaptive Masculinity 

"I think the thing that hurt the most was my ego, because I'd been 
the breadwinner."' 

-A man who lost his job prior to becoming an at-home father103 

When a man is the primary caregiver, the core of his masculinity is 
threatened by the oppositional relationship between the gendered family 
concept that casts men as breadwinners and women as caregivers; he 
rejects this construct-at least outwardly-at great risk to his 
masculinity. 104 As a result, at-home fathers who wish to preserve their 
masculinity may maintain breadwinner status by engaging in limited, paid 
work or by redefining what it means to be a "provider." Both actions allow 
at-home fathers to act as the primary caregiver, while compensating for 
taking on that "female" role, by preserving a key element of masculinity: 
wage earning. This Article calls such actions "breadwinner adaptive 
masculinity." As will be discussed below, the presence of breadwinner 
adaptive masculinity can inform efforts at work-family law reform, as it 
suggests that some men may be enticed to caregive if they can partially 
preserve their breadwinning status in their family and in the eyes of society.  

"Bring home the bacon": no social construct bears more power over 
men than the expectation that they serve as the family breadwinner. 10 5 As 
Michael Kimmel says, "Women's emergence as primary breadwinner is a 
seismic shift, shaking men's identity to its foundation." 106  The 

103. Tan, supra note 82.  
104. See HOCHSCHILD, supra note 2, at 132. Male primary caregivers retain paid work at 

a high rate. Lynda L. Laughlin, Who's Minding the Kids? Child Care Arrangements: Spring 
2005/Summer 2006, U.S. CENSUS BUREAU, http://www.census.gov/prod/2010pubs/p70
121.pdf. According to the Census Bureau, about seven percent of preschool children are 
cared for by an employed mother, while about twenty-five percent of preschoolers in 
households with an employed mother are cared for primarily by their father. Id. These 
fathers are not exclusively out of the workforce: seventeen percent of employed fathers with 
an employed wife are primary caregivers. Id.  

105. See, e.g., KATHLEEN GERSON, No MAN'S LAND: MEN'S CHANGING COMMITMENTS 
TO FAMILY AND WORK 259 (1993) ("If men no longer share a distinctive identity based on 
their economic role as family providers, then what is a man?"); Jane McBride, Stay-At
Home Fathers Face a Unique Problem: Some Men Can't Relate, BEAUMONT ENTERPRISE, 
June 15, 2008, available at 2008 WLNR 11300645, ("Men who are accustomed to being the 
primary breadwinner face a possible loss of identity and social isolation.").  

106. KIMMEL, supra note 48, at 288. See also Amanda Greene, Changing Roles Mean 
Fatherhood Isn 't What It Used To Be, STAR-NEWS, June 21, 2009, available at 2009 WLNR 
11861411 (stay-at-home father saying, "For my dad, it has been a huge leap of faith 
watching me be at home for three years. He worried that I wasn't providing for my 
family."); Tough Times Leave More Dads at Home to Become Mr. Mom, NEWS-PRESS, Aug.  
14, 2009 ("Dennis, who used to work [fifty]-hour weeks as a human rights attorney, said a 
stigma is still associated with being a stay-at-home father. He said a lot of people think he's
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consequences of violating this mandate can be dire.107 
Media coverage suggests that, in some families, finances, not paternal 

pull, are more likely to explain why fathers are at home. 108 This emphasis 
on family economics as a reason for staying at home is significant, as will 
be discussed later, in that it undercuts the notion that the mere presence of 
an at-home father signifies a shift away from gendered family roles.' 09 

Once a father decides to stay at home, pressure to be a breadwinner 
continues. Despite the fact that fathers may be economically compelled to 
be at home (through job loss, for example), or may be maximizing family 
income by being at home (to support their wives' superior career growth, 
for example), men may still feel pressured to prove their masculinity to 
other men: "Some people will come right out and tell you that you really 
should be out there bringing in some money. After all, that's what guys are 
supposed to do, right?""O Loss of their breadwinner role may lead to 
anxiety and even isolation based on their gender nonconformity."' In the 
words of an at-home father: "If I'm a man and I'm not earning a living, I'm 
not being productive in the traditional way, I may feel that people look 
down on me. Other men may look at what I'm doing. You're a stay-at
home what? And that's hard, unless you are very secure within 
yourself."" 2 

At-home fathers have, in theory, rejected the breadwinner role, and 
therefore their masculinity is questionable-even, perhaps, to their wives.  
As one wife said, "[I]f someone had told us when we were courting that I'd 
one day be the breadwinner, and my husband was going to be a stay-at
home dad, we would have balked.""i3 

a slacker."). See also Janet Morgan Riggs, Mandates for Mothers and Fathers: Perceptions 
of Breadwinners and Care Givers, 37 SEx ROLES 565, 577-78 (1997) (noting high approval 
ratings for men who quit their jobs to stay at home with their children, so long as it did not 
negatively impact their families financially).  

107. Kemba J. Dunham, Stay-at-Home Dads Fight Stigma: Men Who Parented Full 
Time Say They Get Third Degree at Interviews, WALL ST. J., (Aug. 26, 2003), 
http://online.wsj.com/article/SB106184492170212200.html. But see Aaron B. Rochlen & 
James R. Mahalik, Women's Perception of Male Partners' Gender Role Conflict as 
Predictors of Psychological Well-Being and Relationship Satisfaction, 5 PSYCH. MEN & 
MASCULINITY 147 (2004).  

108. See infra note 114 and accompanying text.  
109. The number of at-home father families may ebb and flow with the economy. This is 

certainly suggested by the media. See, e.g., Jahnke, supra note 82.  
110. Armin Brott, Ask Mr. Dad: I'll be a Stay-at-Home Dad. What am I in for?, 

ALAMEDA TIMES-STAR, May 5, 2010, available at 2010 WLNR 11770216.  
111. See Zimmerman, supra note 77, at 343.  
112. Channel 25 News, (WPBF-TV Company broadcast Dec. 21, 2006), available at 

2006 WLNR 22365368.  
113. Matlack & Munson, supra note 36. Some at-home dad resources advocate 

"switchback" plans for dads: agreements between spouses regarding career reentry for the 
father. GILL, supra note 88, at 118-19.
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In more than one-quarter of the stories analyzed in this Article, at least 
one at-home father maintained some type of paid employment while being 
at home. 1 1 4 Several factors can play into this percentage; most importantly, 
men may work part time out of sheer financial need. 1 1 5 This cannot be 
discounted. But regardless of why the man is in the labor market, his 
participation has masculinity implications.  

Part-time work can preserve masculinity in two ways: First, it 
maintains the father's connection to an exceedingly masculinized world
the paid labor force. 1 6 Second, it conceals caregiving responsibilities from 
an often-unsupportive world by allowing men to identify as a breadwinner 
instead of a caregiver.' 1 7 

Maintaining paid work of any degree allows the at-home father to 
meet the breadwinner requirement at least in spirit. Even if the father is not 
the primary breadwinner, maintaining part-time work tethers the at-home 
father to the paid labor market, thus allowing him to enter and exit more 
freely than if he were to leave it altogether.1 "8 This protects internal notions 
of masculinity imposed by society and preserves the potential to reclaim a 
traditional breadwinning role in the family by reengaging in paid work full 
time at some later point.  

In this study, the significance of paid labor to maintaining some at
home fathers' masculinity is seen in stories discussing men at home in 
support of their wives' greater earning capacity, a move that threatens their 
masculinity.11 9 Stories that discuss men who are at home because of their 

114. Whether this was influenced by the economic downturn is unknown. However, 
when the number of stories in this dataset that include a man with paid employment is 
examined, there is little year-to-year difference with the exception of 2006, when there was 
an uptick in stories mentioning fathers with paid employment; it dropped the following year.  
See, e.g., Just Wait Until Your Mother Gets Home, supra note 34 ("Although, technically, 
he has no job, in a sense he has two. He also squeezes in work as a freelance writer and poet 
between 5 and 7 a.m., before his daughter wakes, or during naptime."). In one study, more 
than sixty percent of the at-home fathers interviewed had worked since taking on the 
primary caregiver role. Latshaw, supra note 29, at 135.  

115. Just Wait Until Your Mother Gets Home, supra note 34 (noting that, in 2011, only 
sixteen percent of households had a breadwinner husband and an at-home wife).  

116. Jahnke, supra note 82 ("The part-time work doesn't actually add to the [family's] 
bottom line, since almost all of his pay goes to the babysitter required to get him out of the 
house. But [he] said it's crucial for his mental health to feel that he is providing.").  

117. See NICHOLAS W. ToWNSEND, THE PACKAGE DEAL: MARRIAGE, WORK, AND 
FATHERHOOD IN MEN'S LIVES 117 (2002) ("Men who do not have jobs are frequently 
branded as unworthy, morally inferior, and failures as men.") (emphasis original). In one 
study, both at-home mothers and fathers talked about the importance of maintaining some 
paid work, but fathers emphasized paid work while mothers emphasized care work. "It's 
Almost Like I Have a Job ", supra note 64, at 287-89.  

118. In this study, nine percent of stories discussed the negative impact the at-home 
father role can have on a husband's potential earnings or ability to reenter the workforce.  

119. This logistic regression, analyzing whether a father at home to support his wife's 
earnings predicts role rejection, had a significance predictor of less than .001 with a log
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wives' earning capacity are three times more likely to also mention traits 
associated with hegemonic masculinity. 120 In the overall sample, twenty
seven percent of stories discuss at-home fathers who engage in paid labor.  
However, the instant study shows that in stories with men at home to 
support their wives' work, that number rises to forty-six percent. Arguably, 
then, when men's masculinity is most threatened-when they are at home 
specifically because of their wives' breadwinning power-they may be less 
likely to abandon paid work altogether.' 2 1 

Maintaining paid work may also allow at-home fathers to veil their 
caregiving role, thus simultaneously preserving their masculinity and 
reinforcing notions of hegemonic masculinity outside of the family.12 2 For 
example, maintaining any paid work makes an at-home father invisible to 
the Census; making money prevents him from being counted as an at-home 
father even when he functions as the primary caregiver.12 3 It is unlikely that 
fathers are motivated by the Census, of course. However, the operation of 
the Census shows how male caretaking can be invisible to society when a 
man can answer the "what do you do?" question by discussing his paid 
employment, even if marginal, rather than his caregiving responsibilities.12 4 

Some stories also suggested that some at-home fathers compensate for 
the loss of their breadwinner role by redefining what it means to be a 
provider.125 In lieu of focusing on breadwinning, at-home fathers may 

odds ratio of 3.672.  
120. This logistic regression, analyzing whether a father at home to support his wife's 

earnings predicts any one of fourteen measures of hegemonic masculinity, had a 
significance predictor of less than .001 with a log odds ratio of 3.227. Looking at specific 
variables that drove that result, fifty-four percent of the stories that mentioned a wife's 
earnings also mentioned a fathers' group (as compared with forty-one percent in the entire 
sample), forty-five percent of stories mentioning wives' earnings mentioned role rejection 
(compared with twenty-four percent in the entire sample), forty-six percent mentioned paid 
employment (compared with twenty-seven percent in the entire sample), and twenty-two 
percent mentioned that the father being at home was temporary (compared with fourteen 
percent in the entire sample).  

121. This cannot be said definitively, as the study looked at the presence of an individual 
indicator in a story, not in an individual father. Alternatively, this may be a reflection of 
high-earning women marrying men more able to maintain market work while caregiving.  

122. "[S]tay-at-home dads rarely mention their jobs as dad first when someone asks, 
'What do you do?' They'll say, 'Oh, I do this part-time, and I used to do this, and also. . .. I 
stay home with the kids."' Glenn, supra note 70. See also Latshaw, supra note 29, at 135 
(labeling the phenomena as "identity work" that allows at-home fathers to shift "the labels 
they use to define themselves and information they give out depending on the level of 
familiarity they had with their audience and their conversational objectives").  

123. See supra Part I.A.  
124. Latshaw, supra note 29, at 135; Zimmerman, supra note 77, at 345.  
125. See Jill Barville, Staying Home Works for this Dad and Family, SPOKESMAN-REV., 

Apr. 29, 2010, available at 2010 WLNR 9055644 (citing an at-home father who "laughs off 
the cliche that a stay-at-home dad is lazy and not providing for his family. For him, staying 
home is a way to provide."). See also Working Therapeutically, supra note 64, at 215;
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focus their time on being a household manager or on "masculine" 
household work, such as carpentry or household repairs.126 

Many at-home fathers do perform household tasks typically thought of 
as "female" labor: cooking, cleaning, and laundry. 12 7 Although traditionally 
female, and thus oppositional to hegemonic notions of masculinity, control 
over household tasks-especially when coupled with continued secondary 
wage earning-may actually solidify men's power at home by cementing a 
father's primary role in both the public and private life of the family. 12 8 

Breadwinner adaptive masculinity, then, may either signal a new, inclusive 
masculinity that integrates care and wage-earning or it may signal an 
extension of hegemonic masculinity; it may reinforce the importance of 
breadwinning as opposed to caregiving as well as expand the man's 
influence at home.129 As one commentator argued, "This ideological sleight 
of hand robs women of the institutional power of being the provider, but 
allows spouses to construct identities consistent with normative gender 
expectations."130 

The entrenchment of the breadwinner role-and its retention by at
home fathers through breadwinner adaptive masculinity-has significant 
implications for attempts at work-family law reform. If at-home fathers 
retain masculinity by keeping their toes in the paid labor force, it is 
reasonable to hypothesize that some men in the full-time labor force may 
be more apt to take advantage of work-family laws, such as the FMLA, if 
they can simultaneously preserve their breadwinning status, even if merely 
in appearance. Further, some men may be more likely to assume primary 
caregiving roles full time if they can maintain some kind of participation in 

Monique Beeler, A Peek Into the Lives of Some Bay Area Dads, ALAMEDA TIMES-STAR, 
June 20, 2004, available at 2004 WLNR 20603136 ("Providing for my children emotionally 
was as equally important (to me) as providing for them economically.").  

126. See DOUCET, supra note 8, at 186-88.  
127. More than thirty-five percent of stories cited at-home fathers who accepted 

stereotypically female household labor. This study suggests that "female" household labor is 
correlated with care-motivated motivators for becoming an at-home father. Typically, 
women do more household labor than men. "On an average day, [eighty-five] percent of 
women and [sixty-seven] percent of men spent some time doing household activities such as 
housework, cooking, lawn care, or financial and other household management." U.S. Dep't 
of Labor, 2009 American Time Use Study, BUREAU OF LABOR STAT. (June 22, 2010), 
http://www.bls.gov/news.release/archives/atus_062220 10.pdf.  

128. This is the idea of complicity: even men who do not conform to all aspects of 
hegemonic masculinity still benefit from its presence. MASCULINITIES, supra note 37, at 79.  

129. At least one study suggests that men who thought their prior paid work played a 
large part in their self-definition were not dissatisfied with their role as at-home fathers. This 
may be because they view their role as an at-home father as employment. Rochlen et al., 
Predictors of Relationship Satisfaction, Psychological Well-Being, and Life Satisfaction 
Among Stay-At-Home Fathers, 9 PSYCH. MEN & MASCULINITY 17, 24 (2008) [hereinafter 
Predictors of Relationship Satisfaction].  

130. Tichenor, supra note 64, at 200.
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the paid labor market.  

B. Caregiving Adaptive Masculinity 

"We were sitting there eating pizza and drinking beer and talking 
about diaper rash and potty training. . . . That's just how it 
goes." 

-An at-home father describing an at-home fathers' group meeting1 31 

Just as in high school, where some boys were part of the social elite 
(think, perhaps, of the overtly masculine football player) and others were 
not (maybe the sensitive drama participant), there are hierarchies of men, 
and those hierarchies are deeply gendered. 132 When it comes to caregiving, 
men are often treated like invaders on women's turf. 13 3 

[A]lthough men increasingly take on caregiver roles in families, a 
man who takes on the primary caregiver role is viewed as having 
adopted the feminine gender (he is the "mommy" in the 
family).... [D]espite the increasing fluidity of the roles men and 
women undertake, our conceptions of gender remain largely 
unchanged. 134 

Therefore, even though men as a group tend to be powerful, certain men
including at-home fathers-may not be as "masculine," and thus not as 
powerful, as other men. 13 Their gender non-conformity "must be 
neutralized" by rendering its performance less visible. 136 

Participation in at-home fathers' groups was the most commonly 
identified variable in the stories examined for this study. 137 Group 

131. Georgia Evdoxiadis, Stay-at-Home Fathers to Unite at Dadstock, DAILY HERALD, 

June 27, 2007, available at 2007 WLNR 26681882.  
132. THE MEN AND THE Boys, supra note 45, at 10-11; KIMMEL, supra note 48, at 4; 

Cheng, supra note 37, at 297.  
133. "I'm Just Providing for My Family", supra note 56, at 11; Equal Ground, GREEN 

BAY PRESS-GAZETTE, July 13, 2008, available at 2008 WLNR 27067151 ("'Still to this day 
I'm trying to get in my church's moms group,' said Jay Van Zeeland, a fellow stay-at-home 
dad who formed his own dads group. 'We all felt bad that we weren't welcome. We've been 
fighting society this whole time."'); Kirsten Stewart, Tough Times a Boom Time for Stay-at
Home Fathers: Recession Dads Embrace New Identities, Labor of Love, SALT LAKE TRIB., 

Sept. 9, 2009, available at 2009 WLNR 17676840 ("'A lot of women in our neighborhood 
were in my wife's social network. I don't interact with them much. . . . You get looks and 
side comments. They joke about whether I've learned to do laundry yet or cook."').  

134. Rachel L. Toker, Multiple Masculinities: A New Vision for Same-Sex Harassment 
Law, 34 HARv. C.R.-C.L. L. REv. 577, 592 (1999).  

135. Ann C. McGinley, Ricci v. Destefano: A Masculinities Theory Analysis, 33 HARv.  

J.L. & GENDER 581, 614 (2010).  
136. Cheng, supra note 37, at 300-01.  
137. Reporters may have identified individual at-home fathers through at-home fathers'
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participation may be physical, in that dads meet in person, or virtual, such 
as participation in online groups or blogs.138 Forty-one percent of stories 
included a man who participated in an at-home fathers' group of some 
kind. When a man was cited as becoming an at-home father because of his 
wife's superior earning capacity or when he discussed role rejection, the 
story was almost twice as likely to discuss participation in at-home fathers' 
groups as compared with other stories. 139 

As the study was quantitative, not qualitative, we can only extrapolate 
from media accounts of why men seek out at-home fathers' groups.  
However, the stories support a hypothesis that participating in these groups 
may both reflect and protect notions of masculinity, depending upon the 
extent to which the group defines each father's identity. 14 0 Membership 
may be responsive to societal rejection and scrutiny of at-home father 
"performance" in their dual roles as men and caregivers, especially in 
public. 141 

At-home fathers report suffering from isolation 14 2  and 
stigmatization. 143 Often, their own fathers are not role models when it 

groups. However, the very fact that reporters use these groups to locate at-home fathers 
speaks to their significance. See also SYLVIA ANN HEWLETT & CORNEL WEST, THE WAR 
AGAINST PARENTS: WHAT WE CAN DO FOR AMERICA'S BELEAGUERED MOMS AND DADS 
184-211 (1998) (discussing male group membership in religious groups).  

138. Today Show: Dr. Dale Atkins Discusses How Men Can Make Staying At Home a 
Rewarding Experience (NBC television broadcast Jan. 28, 2009), available at 2009 WLNR 
1642230 (quoting an at-home father as saying, "We get to eat lunch, talk sports and talk 
about how our kids are developing."). Men also meet individually with other at-home 
fathers. Sarah Kershaw, Mr. Moms (By Way of Fortune 500), N.Y. TIMES (Apr. 22, 2009), 
available at http://www.nytimes.com/2009/04/23/fashion/23dads.html?pagewanted=all 
(including one at-home father calling his weekly meetings with another at-home father his 
"antidepression elixir"). There are many local and national online at-home fathers' groups.  
See, e.g., AT HOME DAD: THE STAY-AT-HOME DAD OASIS, http://www.athomedad.org (last 
visited Nov. 12, 2012); SEATTLE STAY-AT-HOME DADS, http://www.seattledads.org (last 
visited Nov. 12, 2012). One New York City at-home fathers' group has approximately 600 
members. MEETUP GROUP, supra note 87. There are books on the topic as well. See, e.g., 
PETER BAYLIES WITH JESSICA TOONKEL, THE STAY-AT-HOME DAD HANDBOOK (2004); GILL, 
supra note 88.  

139. This logistic regression had a significance predictor of .001 with a log odds ratio of 
1.936.  

140. Jay C. Wade, Male Reference Group Identity Dependence: A Theory of Male 
Identity, 26 COUNSELING PSYCHOLOGIST 349, 352 (1998).  

141. See DOUCET, supra note 8, at 190-91.  
142. Eleven percent of stories included men who reported that they felt excluded by 

mothers; twenty-four percent reported at-home fathers feeling rejected on the basis of their 
role.  

143. Predictors ofRelationship Satisfaction, supra note 129, at 23-26. Wives of at-home 
fathers may also feel stigmatized. Marianne Dunn et al., Employee, Mother, and Partner: An 
Exploratory Investigation of Working Women With Stay-At-Home Fathers, 1 J. CAREER 
DEV. 1, 13 (2011).
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comes to serving as a primary caretaker. 144 At-home fathers' groups may 
counteract both the stigma and isolation at-home fathers face by 
normalizing the at-home father family structure for the at-home fathers 
who participate in them. 145 

Also, like part-time work, at-home fathers' groups can serve a veiling 
function: although the fathers are the primary caregivers in their families, 
their day-to-day tasks and perceived feminine behavior can be partially 
hidden behind the curtain of men's groups while they simultaneously bond 
with other men. At-home fathers, this study suggests, obscure their gender
subversive caregiving actions-they do not hide them completely. 14 6 "[A] 
'veil' is sufficiently translucent to hint at what lies beneath. Rather than 
blocking out or completely covering awareness or knowledge, it allows for 
some vision or some knowledge of the subject, however obscured." 14 7 

Through veiling, we see that masculinity is salient even to at-home fathers, 
presumably the most gender-subversive fathers. Thus, it is a fair 
assumption that it is salient to men who occupy traditionally masculine 
roles at home and at work. Furthermore, in some groups, at-home fathers 
reinforce their masculinity by engaging in traditionally male activities such 
as watching or participating in sports. 148 They can also receive advice and 

144. CNN Saturday Morning News: Stay-at-Home Dads Bond Through Blogging (CNN 
television broadcast Sept. 25, 2010), transcript available at 
http://transcripts.cnn.com/TRANSCRIPTS/1009/25/smn.03.html ("This role is being 
completely reinvented. And lots of men out there [are] wanting to talk about it, because 
there's not a previous generation you can go to. You can't go to your dad, because his form 
of fatherhood was completely different than what we see today.").  

145. About At-Home Dads, NATIONAL AT-HOME DAD NETWORK, 
http://www.daddyshome.org/about-athomedads.php (last visited Nov. 12, 2012) ("In 
order to improve one's life as an at-home dad, and that of his family, he must be brought out 
of isolation and re-form his identity to become confident in this boundary-breaking role.").  
See also Brenda Major & Laurie T. O'Brien, The Social Psychology of Stigma, 56 ANN.  
REv. PSYCHOL. 393, 405 (2005).  

146. See, e.g., DOUCET, supra note 8, at 165; Reconstruction of Masculinity, supra note 
75, at 244; Merla, supra note 72, at 126. Men may benefit from hegemonic masculinity even 
if they reject some of its core attributes. MASCULINITIES, supra note 37, at 79.  

147. Higgins et al., supra note 76, at 309.  
148. Some at-home fathers appear to use athletics as the centerpiece around which they 

gather. Becky Stoppa, Dad Who Stays Home Seeks Others Who Do, ANCHORAGE DAILY 
NEWS, Aug. 22, 2007, available at 2007 WLNR 16381838 ("I think the one difference was 
that the dads group is more male-oriented, more towards what guys like, I guess."). But see 
Merla, supra note 72, at 124 (saying at-home fathers found it hard to participate in men's 
groups centered on sports). Although a relatively small number of stories in this study 
specifically discussed fathers playing sports (seven percent) or watching sports (two 
percent), when analyzed as a group, participation in traditionally male hobbies or housework 
was mentioned in seventeen percent of the stories. See, e.g., Just Wait Until Your Mother 
Gets Home, supra note 34 ("I do woodworking, leatherworking. I learned all sorts of manly 
skills that I never would have had time to learn if I were sitting in an office [twenty-eight] 
stories above San Francisco.").
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support, regarding both childcare and relationships, in a single-sex 
environment. 149 This is important because masculinity demands that men 
exhibit "emotionally stoic" leadership, a trait not traditionally associated 
with a caregiver.45 0 Therefore, even if only for brief periods of time, at
home fathers' group attendance may shield men from the "social gaze" and 
questioning eyes of women and society at large.' 5 1 

Although not all men's groups do, excluding women from at-home 
fathers' groups places women as an oppositional force, an action central to 
demonstrating hegemonic masculinity. 152 At-home fathers' acceptance of a 
caregiving role combined with their apparent simultaneous opposition to 
the traditional occupiers of the at-home role-women-is striking. This 
phenomenon bears directly on the issue of whether at-home father 
families-supposedly the most genderless of heterosexual procreative 
families-mark an evolution of gender roles.'5 3 

At a minimum, this study suggests that at-home fathers act in ways 
consistent with hegemonic masculinity even as they subvert it.  
Breadwinner and caregiving adaptive masculinities are tools-employed 
consciously or subconsciously-that allow men to caregive in a society that 
devalues that activity. If these adaptations are available to other men, they 
might facilitate caregiving by breadwinners, allowing them to retain or 
recast their masculinity and more easily take advantage of leave laws such 
as the FMLA.  

IV. Putting Adaptive Masculinities to Work 

If, in fact, at-home fathers successfully use breadwinner and 
caregiving masculinities to address masculinities issues, then these 

149. Working Therapeutically, supra note 64, at 219; Reasons for Entering the Role, 
supra note 64, at 284.  

150. Brooks & Gilbert, supra note 4, at 267-68.  
151. Melissa Murray, The Networked Family: Refraining the Legal Understanding of 

Caregiving and Caregivers, 94 VA. L. REV. 385, 396 (2008) ("[T]he law effectively shrouds 
family caregiving decisions behind a veil of family privacy."); AT-HOME DADS 
CONVENTION, http://www.athomedadconvention.com (last visited Nov. 12, 2012) 
(describing annual public gathering of at-home fathers for socialization and education); 
DoUCET, supra note 8, at 295. See generally Jolanda Jetten et al., Rebels With a Cause: 
Group Identification as a Response to Perceived Discrimination From the Mainstream, 27 
PERS. & SOC. PSYCHOL. BULL. 1204 (2001) (discussing the use of group identification to 
combat stigma and low self-esteem).  

152. NANCY LEVIT, THE GENDER LINE: MEN, WOMEN, AND THE LAW 178 (1998) 
(discussing the men's movement's exclusion of women).  

153. Less than four percent of the stories cited men as saying their role would impact 
their children's perceptions of gender roles. The low percentage may reflect fathers' actual 
perceptions of their impact, fathers' lack of knowledge of gender issues more generally, 
media bias or lack of knowledge, or that this issue is not significant to men, the media, or 
both.
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adaptations may also benefit other men. However, this section suggests that 
the adaptive masculinities presented by at-home fathers are not available to 
all men, such as those eligible for FMLA leave. The FMLA's structure 
precludes some men from using these adaptive masculinities. For this 
reason, men eligible for FMLA leave may have a more difficult time 
responding to questions about their masculinity-and taking leave.  

A. Adaptive Masculinities and the Family and Medical Leave Act 

The FMLA, enacted in 1993, was a step toward work-family balance 
protection for Americans. 1 1 Workers have used FMLA leave more than 
100 million times since its inception. 155 But now, seeing that many of its 
promises have been unfulfilled, a coalition of more than 200 organizations 
is working toward its reform. 156 

While passage of the FMLA marked progress in terms of legal reform 
addressing work-family balance issues, its coverage is narrow in scope, and 
the law is often not used, even by those covered.15 

The FMLA entitles eligible employees of covered employers to 
take unpaid, job-protected leave for specified family and medical 
reasons with continuation of group health insurance coverage 
under the same terms and conditions as if the employee had not 
taken leave. Eligible employees are entitled to: Twelve 
workweeks of leave in a 12-month period for: the birth of a child 
and to care for the newborn child within one year of birth; the 
placement with the employee of a child for adoption or foster 

154. TODD D. RAKOFF, A TIME FOR EVERY PURPOSE: LAW AND THE BALANCE OF LIFE 
145-148 (2002); Family and Medical Leave Act, Are You Familiar with the FMLA? 
Perhaps You've Already Benefited from the Job-Protected Leave it Guarantees, NAT'L 

PARTNERSHIP FOR WOMEN & FAMILIES, http://www.nationalpartnership.org/site/PageServer? 
pagename=issuesworkjfmla (last visited Nov. 12, 2012); U.S. Dept. of Labor, Bureau of 
Labor Statistics, Family and Medical Leave Act: Overview, 
http://www.dol.gov/whd/fmla/index.htm (last visited Nov. 15, 2012).  

155. RAKOFF, supra note 154, at 145-148; Family and Medical Leave Act, NAT'L 
PARTNERSHIP FOR WOMEN & FAMILIES, http://www.nationalpartnership.org/site/PageServer? 
pagename=issuesworkjfmla (last visited Nov. 15, 2012).  

156. Family & Medical Leave Act, Continued, NAT'L PARTNERSHIP FOR WOMEN & 
FAMILIES, http://www.nationalpartnership.org/site/PageServer?pagename=issueswork
fmlacoalition (last visited Nov. 15, 2012) (citing "concerned citizens, including religious, 
women's, seniors, veterans, and disability groups") [hereinafter FMLA Coalition]. See also 
Legislative & Workplace Actions: Mothers and Caregivers Economic Rights, NAT'L ORG.  

FOR WOMEN, http://www.now.org/issues/mothers/legislation.html (last visited Nov. 15, 
2012); A Platform for Progress: Building a Better Future for Women and their Families: 
Introduction, NAT'L WOMEN'S L. CTR., (July 31, 2008), 
http://www.nwlc.org/resource/platform-progress-building-better-future-women-and-their
families-introduction (last visited Nov. 15, 2012).  

157. See generally Part IV.A. (suggesting that the adaptive masculinities at-home fathers 
may not be available to all men, such as those eligible for FMLA leave).
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care and to care for the newly placed child within one year of 
placement; to care for the employee's spouse, child, or parent 
who has a serious health condition; [and] a serious health 
condition that makes the employee unable to perform the 
essential functions of his or her job. . . . 158 

Leave-takers are granted some protections when exercising their FMLA 
rights.159 About fifty to sixty percent of the American workforce is eligible 
for FMLA leave. 160 Efforts to expand FMLA coverage have largely been 
unsuccessful. 161 

158. Wage and Hour Division: Family and Medical Leave Act, U.S. DEP'T OF LABOR, 
http://www.dol.gov/whd/fmla/ (last visited Nov. 18, 2012).  

159. See, e.g., FMLA of 1993, 29 U.S.C. 2614-17 (2006).  
160. The Cost of Being Sick: HJN] and Paid Sick Days: Before the Subcomm. on 

Children and Families of the S. Comm. On Health, Educ., Labor, and Pensions, 111th 
Cong. (2009), available at http://www.dol.gov/_sec/media/congress/20091110_HiN.htm 
(statement of Seth Harris, Deputy Secretary of Labor); U.S. DEP'T OF LABOR, FAMILY AND 
MEDICAL LEAVE ACT REGULATIONS, A REPORT ON THE DEPARTMENT OF LABOR'S REQUEST 
FOR INFORMATION 128 (2007), http://digitalcommons.ilr.comell.eduicgi/viewcontent.cgi? 
article=1 320&context=key-work place (citing 2005 data); Proposed Information Collection 
Request for the Family Medical Leave Act Employee and Employer Surveys 76 Fed. Reg.  
18254-55 (proposed Apr. 1, 2011), http://www.gpo.gov/fdsys/pkg/FR-2011-04
01/pdf/2011-7345.pdf (noting that the Department of Labor began the process of collecting 
updated data in 2011).  

161. See, e.g., Deborah J. Anthony, The Hidden Harms of the Family and Medical Leave 
Act: Gender-Neutral Versus Gender-Equal, 16 J. GENDER, SOC. POL'Y & L. 459, 481-87 
(2008); The 2000 Survey Report, Chapter1, Background, U.S. DEP'T OF LABOR-WAGE AND 
HOUR Div., http://www.dol.gov/whd/fmla/chapterl.htm#.UKVVaDnR38s (last visited Nov.  
15, 2012) ("A number of changes to the FMLA have been proposed since the 1993 Act was 
implemented. Changes that have been proposed include: lowering the establishment size 
threshold, so that employees at smaller establishments would be covered; allowing leave for 
different reasons, such as attending parent-teacher conferences at children's schools; 
expanding the categories of people for whom one can take leave, so that care for people 
other than those specified in the FMLA would be covered; redefining 'serious health 
condition,' to ensure that leave is taken only for the most serious health problems; limiting 
the use of intermittent leave, to minimize the burden for employers; extending the duration 
of leave permitted, so that employees can take longer leaves if necessary; extending 
coverage to currently non-eligible workers, such as part-time employees and new 
employees; and making some provision for paid leave, so that employees do not forego 
taking leave, cut their leave short, or experience financial hardship due to the lack of paid 
leave. Although none of these changes to the FMLA have been enacted, in some instances, 
specific proposals have been advanced."); Fact Sheet #28A: The Family and Medical Leave 
Act Military Family Leave Entitlements, U.S. DEP'T OF LABOR-WAGE AND HOUR DIv.  
(revised Feb. 2010), http://www.dol.gov/whd/regs/compliance/whdfs28a.pdf (noting that 
Military member-related coverage was amended); Family and Medical Leave Act Airline 
Flight Crew Technical Amendments, U.S. DEP'T OF LABOR-WAGE AND HOUR DIV., 
http://www.dol.gov/whd/fmla/airline.htm (last visited Nov. 15, 2012) (coverage related to 
airline flight crews was amended); Runge, supra note 15. Compare Eve Zibel, Obama 
Extends Family and Medical Leave Act to Cover Gay Employees, FOXNEWS.COM (June 22, 
2010), http://www.foxnews.com/politics/2010/06/22/obama-expands-family-medical-leave
act-cover-gay-employees/ (last visited Nov. 18, 2012) (noting that FMLA applicability has
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The FMLA has not been a solution to the work-family balance 
problems families face for many reasons, but the reason most relevant to 
this Article is that FMLA use is acutely gendered. At the time of the law's 
passage, congressional findings showed that legislators were aware of the 
gender stereotyping that negatively impacted men's and women's abilities 
to parent and work free from discrimination. 16 2 Nearly two decades later, 
the success of the FMLA for men is questionable. As of 2001, the number 
of men eligible to use FMLA leave had increased dramatically, but men's 
use increased only minimally.163 

A 2000 survey found that women were almost forty percent more 
likely to take FMLA leave than men. 164 Although the percentage of men 
and women who take FMLA leave to care for a newborn is similar
twenty-nine percent of women and twenty-three percent of men-it is 
estimated that the median number of days of childbirth leave taken by 
women is approximately sixty days, compared to eight days for men. 165 

Moreover, a Congressional Budget Office report estimating the cost of an 
expanded federal leave program projected that, as compared to women, 
half the number of men would take the allowable leave. 16 6 According to 
another report, most men who take time off after the birth of a child do so 
by negotiating directly with their managers, not by asserting their rights 
under the FMLA. 167 Until men take FMLA leave, its use will reinforce the 
gendered norm that makes caregiving "feminine," both holding men back 

been expanded (or clarified) for same-sex couples who are parents), with Nancy Polikoff, 
New FMLA Regs Clarify What Was Already The Law So'Let's Not Claim This is a Dramatic 
Shift, BEYOND (STRAIGHT AND GAY) MARRIAGE (June 22, 2010), 
http://beyondstraightandgaymarriage.blogspot.com/2010/06/new-fmla-regs-clarify-what
was-already.html (last visited Nov. 18, 2012).  

162. FMLA of 1993,29 U.S.C. 2601-54 (2006).  
163. Jane Waldfogel, Family and Medical Leave: Evidence from the 2000 Surveys, 

MONTHLY LAB. REV. 17, 18 (Sept. 2001), available at 
http://www.bls.gov/opub/mlr/2001/09/art2full.pdf. See also FMLA: Facts and Statistics, 
AAUW, http://www.aauw.org/act/laf/library/fmlastatistics.cfm (last visited Nov. 15, 2012) 
[hereinafter FMLA: Facts and Statistics].  

164. FMLA: Facts and Statistics, supra note 163 (noting that fifty-seven percent of 
overall leave takers were women, while forty-two percent were men); FMLA Appendix A-2, 
U.S. DEP'T OF LABOR, available at http://www.dol.gov/whd/fmla/appendixa-2.pdf (last 
visited Nov. 15, 2012).  

165. FMLA: Facts and Statistics, supra note 163; Information on Request for 
Information on the Family and Medical Leave Act, U.S. DEPT. OF LABOR-WAGE AND HoUR 
Div., http://www.dol.gov/whd/ftnlacomments.htm (last visited Aug. 2, 2011).  

166. Congressional Budget Office Cost Estimate, FEDERAL EMPLOYEES PAID PARENTAL 

LEAVE ACT OF 2000, H.R. Doc. No. 4567, at 2-3, (Sept. 12, 2000) available at 
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/24xx/doc2407/hr4567.pdf.  

167. Katy Abel, Dads and Paternity Leave, FAMILYEDUCATION.COM, 

http://life.familyeducation.com/working-parents/fathers-day/36483.html (last visited Nov.  
15, 2012) (quoting James Levine, director of the Fatherhood Project at the Families and 
Work Institute).
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from participating in caregiving and also perpetuating discrimination 
against women caregivers in the workplace. 16 8 

Men who do exercise FMLA rights may face discrimination. In one 
study, men who took FMLA leave to care for a newborn were rated as 
worse employees than women who did the same. 169 Viewing this 
phenomenon through the lens of masculinities suggests that men may not 
avail themselves of FMLA benefits, in part, because the law fails to 
account for the masculinities pressures attached to breadwinning and 
caregiving.  

This study showed that at-home fathers featured in the media did not 
identify "work-family balance" as the reason they stayed home. Rather, 
they identified several, more specific reasons as the cause: the cost of 
childcare, for example. These more specific reasons are work-family 
balance reasons but are not generally identified as such. Coupling this 
finding with the fact that more men cited economic reasons for staying 
home than caregiving-related reasons, the study may suggest that the 
rhetoric of "work-family balance" does not resonate with men.' 70 

If fathers do not think they have a work-family balance issue (or think 
identifying one is not masculine), they may see the FMLA and its 
provisions as unnecessary for them.' 7' If they see leave as a decision based 
more on finances than on caregiving (or think taking leave for caretaking is 
not masculine), again, the balance rhetoric and caregiving rhetoric attached 
to FMLA use may ring hollow. To successfully engage men in taking 
leave, it may be necessary to begin to disaggregate taking leave from 
caregiving. 172 

Scrapping the FMLA for an entirely new leave regime is a radical 

168. Heather Boushey & Sarah Jane Glynn, The Effects of Paid Family and Medical 
Leave on Employment Stability and Economic Security, CENTER FOR AMERICAN PROGRESS 7 
(Apr. 2012), http://www.americanprogress.org/issues/2012/04/pdf/BousheyEmployment 
Leavel.pdf.  

169. Julie Holliday Wayne & Bryanne L. Cordeiro, Who is a Good Organizational 
Citizen? Social Perception of Male and Female Employees, 49 SEX ROLES 233, 242 (2003).  
The necessity to veil caregiving causes some men to risk their job instead of asking for 
leave. UNBENDING GENDER, supra note 2, at 58-59.  

170. This is a hypothesis suggested, but certainly not proven, by this study. Men's 
identification with work-family balance rhetoric merits direct research.  

171. A growing body of research suggests men are interested in balancing caregiving and 
breadwinning, even if they expect to remain in the full-time labor force. If this continues, 
using the FMLA may be a more viable option for men, as a critical mass of men taking 
leave will make it easier for others to follow suit. See, e.g., KERSTIN AUMANN ET AL., THE 
NEW MALE MYSTIQUE, FAMILIES AND WORK INSTITUTE 1 (2011).  

172. See, e.g., Maxine Eichner, Dependency and the Liberal Polity: On Martha 
Fineman's The Autonomy Myth, 93 CALIF. L. REv. 1285, 1297-98 (2005) (observing the 
argument of some feminists that links between womanhood, mothering and caretaking 
should be disaggregated).
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proposition and is unlikely to happen anytime soon.' 73 For this reason, 
work-life balance advocates are left with the proposition of amending the 
FMLA itself or passing additional, laws to fill in its gaps, both options 
which are politically challenging. Any amendment should be done in a way 
that is cognizant of the masculinities challenges men face, just as they 
should account for the caregiving presumptions women face.  

The lack of paid leave, short-term leave, and the limited applicability 
of the FMLA are all areas advocates focus on when pushing for work
family law reform.174 Perhaps unsurprisingly, it is the very lack of paid 
leave, short-term leave, and limited FMLA coverage that limits men's 
ability to use adaptive masculinities to preserve masculinity while taking 
leave. This is problematic: the use of adaptive masculinities appears to be 
successful for some at-home fathers in that they are able to engage in 
caregiving while preserving both an internal sense and an external 
performance of masculinity. The question, then, is can traditional 
breadwinning men use the same or similar adaptive masculinities to protect 
their masculinity while taking FMLA leave? The answer is no. The FMLA 
is structured in a way that precludes men from engaging in the types of 
adaptive masculinities employed by at-home fathers, and thus leaves men 
who want to take leave vulnerable.  

1. Making the Current Leave Structure Paid 

"All it takes is one major life event-a new baby, a serious 
illness, losing your job, a family crisis, some unexpected 
emergency-and everything can unravel. Where's our economic 
security?"'7 5 

If there is one issue that is a call-to-arms for work-family balance law 
reformers, it is making FMLA leave paid.'7 6 Nearly eighty percent of 

173. Many countries have decidedly different-and more family-protective-work
family balance regimes. Julie C. Suk, Are Gender Stereotypes Bad for Women? Rethinking 
Antidiscrimination Law and Work-Family Conflict, 110 CoLUM. L. REv. 1, 24-40 (2010).  

174. See, e.g., FAMILY VALUES @ WORK, http://familyvaluesatwork.org/about-us (last 
visited Nov. 17, 2012); Family & Medical Leave Act, NAT'L PARTNERSHIP FOR WOMEN AND 
FAM., http://www.nationalpartnership.org/site/PageServer?pagename=issues-workfmla 
(last visited Nov. 15, 2012); Paid Leave, AFL-CIO, http://www.aflcio.org/Issues/Work-and
Family/Paid-Leave (last visited Nov. 15, 2012) [hereinafter Paid Leave]; Kari Palazzari, The 
Daddy Double-Bind: How the Family and Medical Leave Act Perpetuates Sex Inequality 
Across All Class Levels, 16 COLUM. J. GENDER & L. 429, 461-70 (2007). Possible reforms 
could come from FMLA amendments or other legislation.  

175. Work & Family: Paid Sick Days Campaign, NAT'L PARTNERSHIP FOR WOMEN & 
FAMILIES, [hereinafter Paid Sick Days], http://www.nationalpartnership.org/site/PageServer? 
pagename=issueswork (last visited Nov. 15, 2012).  

176. See, e.g., id.; Waldfogel, supra note 163, at 18; Paid Leave, supra note 174;
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employees eligible for FMLA leave who did not take it after a qualifying 
event said they did not do so because leave was unpaid."177 

This study suggests that some families make decisions about care 
based at least in part on maximizing family income. 1 7 8 This is logical.  
Significantly, then, whether a father is at home or at work, this study 
suggests that finances may be determinative of a man's (or family's) 
decision-making regarding caregiving. When leave is paid, men will be 
more likely to take it. 179 

Paid leave, however, is not only a financial issue. Men who earn 
money may be treated as more masculine than men who are caregivers.  
Men themselves may buy into this masculinity norm. At-home fathers who 
maintain some type of paid work may self-identify-and identify to 
others-not as an at-home father but as a paid worker. 180 Thus, earning 
money may not only be significant to a family's finances: being paid when 
taking leave may preserve masculinity by preserving a breadwinning role.  

As at-home fathers show, some men reframe their conception of 
masculinity in a way that accounts for caregiving: fathers may do this by 
maintaining limited, paid work. If a father working for pay leaves 
employment, he will likely face masculinity pressures similar to those 
faced by at-home fathers, as both groups of fathers are stepping down (or 
off) the masculine breadwinner ladder to engage in "female" caregiving. In 
other words, given the strength of the breadwinner norm, it may be 
beneficial to enable all fathers to engage in breadwinner adaptive 
masculinity. The clearest way to account for this is to make FMLA leave 
paid. 181 

Legislative & Workplace Actions: Mothers and Caregivers Economic Rights, NAT'L ORG.  

FOR WOMEN, http://www.now.org/issues/mothers/legislation.html (last visited Sept. 21, 
2012); Karen Schulman, Child Care and Family Leave Essential for Working Women, 
NAT'L WoMEN's L. CENTER (Jan. 8, 2010), http://www.nwlc.org/our-blog/child-care-and
family-leave-essential-working-women.  

177. Boushey & Glynn, supra note 168, at 6.  
178. Id. at 7. Many people find it unacceptable for a man to stay at home when doing so 

reduces the family income. See, e.g., Robin Fretwell Wilson, Keeping Women in Business 
(and Family), in RETHINKING BUSINESS MANAGEMENT: EXAMINING THE FOUNDATIONS OF 

BUSINESS EDUCATION 97-98 (Samuel Gregg & James R. Stoner, Jr. eds., ISI Distributed 
Titles 2d ed.) (2008).  

179. Boushey & Glynn, supra note 168, at 6.  
180. Latshaw, supra note 29, at 135; Zimmerman, supra note 77, at 345.  
181. Masculinity is a performance, however, so simply paying men on FMLA leave may 

be insufficient. See Benwell, supra note 44, at 8. Breadwinners are typically physically 
removed from the home and placed in the public, where their labor can be seen and 
validated by others; paying men to take leave may not be effective because the public 
performance of breadwinning will be absent. Therefore, caregiving adaptive masculinity 
suggests that in addition to paid leave, reform efforts must find a way to account for the loss 
of a public role. One possible solution is to couple paid leave with a coordinated campaign 
to drive home the message that taking paid leave as a father is part of being a "real man."
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Leave may not need to be fully paid to increase male leave-taking.s182 
As breadwinner adaptive masculinity suggests, even that small additional 
income may be significant in compensatingboth for the loss of the primary 
breadwinner role within the family and aiding family financial security.18 3 

This option may be especially appealing to breadwinning men.  
It is unclear, however, whether paid leave will increase the number of 

men taking leave. 184 In countries where paid leave is available, many men 
still do not avail themselves of leave. 1 8 5 However, caretaking adaptive 
masculinity suggests that men may veil their caregiving activities and seek 
the company of other, similarly situated men.1 8 6 If a critical mass of men 
takes paid leave, they may have the support and masculinity reinforcement 
of other men that is necessary to make leave more palatable. Paid leave 
(especially without a critical mass of leave-taking fathers) does not 
necessarily allow men to veil their caregiving activities: the decision to take 
leave and remove themselves from their workforce is conspicuous. 187 It 
may be less so if men are able to take short-term or periodic leave.  

2. Adding Paid Short-Term Leave 

"It's time for our nation to show that it values families. Other 
nations get it. Workers in 145 countries around the world have 
paid sick days. But not in the United States." 1 8 8 

Such tactics to reinforce the manliness of fathering are already used to some extent. See, 
e.g., Join the Movement to End Father Absence, NAT'L FATHERHOOD INITIATIVE, 
http://www.fatherhood.org/get-involved/help-us-end-father-absence (last visited Nov. 17, 
2012); Take Time to Be a Dad Today, NAT'L FATHERHOOD INITIATIVE, 

http://www.fatherhood.org/message-from-president-obama-to-dads (last visited Nov. 17, 
2012) (campaign also seen on billboards).  

182. This possibility is similar to making intermittent leave, which is currently allowed 
under the FMLA at the discretion of the employer, paid. FMLA of 1993, 29 U.S.C.  

2612(b)(1) (2006).  
183. Id.  
184. Even when leave is available, men access leave at low rates: in California, for 

example, women accounted for almost eighty percent of claims made for paid leave. Sarah 
Fass, Paid Leave in the States, NATIONAL CENTER FOR CHILDREN IN POVERTY 7 (March 
2009), http://www.nccp.org/publications/pdf/text_864.pdf. There are problems with 
awareness of the availability of leave. Id. Should paid leave under the FMLA prove 
inadequate to increase male participation, additional measures may be required, such as 
public education campaigns, mandatory leave, or making maternity leave dependent on the 
exercise of paternity leave. See Michael Selmi, The Limited Vision of the Family and 
Medical Leave Act, 44 VILL. L. REV. 395, 411 (1999).  

185. Selmi, supra note 184, at410.  
186. Vavrus, supra note 64, at 362-63.  
187. It is possible (though unlikely) that taking unpaid leave could be seen as masculine, 

as it signals that the man at issue earns enough money normally to be able to afford to do so.  
188. Paid Sick Days, supra note 175. Short-term leave could also be used for things like 

school conference attendance.
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Adding short-term, paid leave-specifically, paid sick leave-to the 
FMLA or via another, new law is another issue central to reform efforts. 189 

Almost forty percent of private-sector workers-and more than eighty 
percent of low-wage workers-do not have a single paid sick day. 190 

Providing paid leave for workers to recover from short-term illness or to 
care for an ill family member may be particularly attractive to men. It 
would allow caregiving on a short-term-but meaningful-basis. The 
adaptive masculinities needed for longer-term care, as we see in 
breadwinning and caretaking adaptive masculinities, would be less 
necessary given that, by definition, leave would be both paid and veiled.  
While short-term paid leave may not be considered "breadwinning" in the 
traditional sense, opting for short-term leave likely would not draw the 
attention of coworkers to the extent of long-term leave. Thus, threats to 
masculinity are less severe. Like the at-home fathers in this study who 
worked part time, working fathers accessing paid, short-term leave
whether sick leave or for other reasons-may add little to the family 
bottom line with a day or two of paid sick leave, but they do add something 
to the family finances and family balance.  

Moreover, paid short-term leave averts some of the masculinities 
issues presented by paid long-term leave. Unlike longer leave, which may 
visibly remove a man from the community of workers with whom he may 
most identify, at least when it comes to establishing his masculine norm, 
short-term paid leave removes men from their touchstone network for only 
a brief period of time, thus preserving their place on the hierarchy of 
masculinities. They can still identify themselves as paid workers, as did the 
at-home fathers in this study who maintained part-time paid work. As a 
result, short-term leave may increase the likelihood that fathers will take 
leave because it provides a minimal degree of disruption to work life, 
masculine identities, and family finances.  

189. See, e.g., National Paid Sick Days Coalition, NAT'L PARTNERSHIP FOR WOMEN & 
FAMILIES, http://www.nationalpartiiership.org/site/PageServerpagename=psdabout_ 
coalition (last visited Nov. 17, 2012) (discussing the proposed Healthy Families Act). A 
related call for reform is for flexible work schedules, which would provide similar adaptive 
masculinities benefits as does short-term leave. See Work & Family: Other, NAT'L 

PARTNERSHIP FOR WOMEN & FAMILIES, 
http://www.nationalpartnership.org/site/PageServer?pagename=issueswork-other (last 
visited Nov. 18, 2012) (stating that flexible workplace policies "allow workers to meet the 
dual demands of work and family" and increase productivity).  

190. Paid Sick Days Campaign, NAT'L PARTNERSHIP FOR WOMEN & FAMILIES, 

http://www.nationalpartnership.org/site/PageServer?pagename=issues-campaignspaidsick 
days (last visited Nov. 16, 2012). Estimates of the number of workers with paid leave vary.  
See, e.g., James T. Bond et al., When Work Works: Summary of Families and Work Institute 
Research Findings 9-10, available at http://familiesandwork.org/3w/research/downloads/ 
3wes.pdf.
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3. Expanding FMLA Coverage 

Nearly fifty percent of this nation's workers are not covered by the 
FMLA.' 9 ' There are various reasons why an individual worker may not be 
eligible for FMLA leave. Under the FMLA, there are extensive 
requirements both for employers and for employees in order for the FMLA 
to even apply.1 92  Given the gaps in FMLA coverage, numerous 
organizations are pressing for FMLA reform centered on boosting the 
number of employees who can avail themselves of the law.193 

Caretaking adaptive masculinity suggests that men may veil their 
actions by seeking the company of other, similarly situated men.194 Veiling 
is made difficult by the FMLA's limited applicability to the American 
workforce: the fewer men who can use it, the fewer who will, and the more 
visible the ones who do take leave will be. Men, as membership in at-home 
fathers' groups suggests, may be more willing to take on threats to their 
masculinity when they have other men to support them in that endeavor.19 5 

The more men who take leave, the less obvious individual leave-takers will 
be.  

Contrary to conventional wisdom, many employers find the FMLA 
itself easy to comply with and even beneficial to their workplace.19 6 Ninety 
percent of employers said administering the FMLA did not impact their 
company's profitability.1 97 A 2011 study by the Center for Economic and 
Policy Research says that employers in states with paid leave programs 
report that these programs have "an overwhelmingly positive or neutral 
effect on productivity, profitability, turnover, and employee morale."' 98 in 
addition to FMLA reform and the addition of state leave laws, individual 
companies can opt to provide leave that is more expansive-and paid

191. Family and Medical Leave Act, Continued, NAT'L PARTNERSHIP FOR WOMEN & 
FAMILIES, http://www.nationalpartnership.org/site/PageServer?pagename=issueswork
fmla2 (last visited Nov. 17, 2012). Narrow definitions of "family," for example, may 
disproportionately impact low-income workers' ability to provide care. Runge, supra note 
15, at 454.  

192. FMLAof 1993, 29 U.S.C. 2601-54 (2006).  
193. FMLA Coalition, supra note 156; CLUW Launches Campaign to Protect-and 

Extend-Family Leave, COALITION OF LABOR UNION WOMEN (SPRING 2006), 
http://www.cluw.org/Newsletters/2006/Spring%202006%2ONews.pdf 

194. Vavrus, supra note 64, at 362-63.  
195. Adeno Addis, The Concept of Critical Mass in Legal Discourse, 29 CARDOZO L.  

REV. 97, 124-27 (2007).  
196. Waldfogel, supra note 163, at 19, Table 2 (stating that nearly sixty-four percent of 

the covered establishments said in 2000 that the FMLA is very or somewhat easy to comply 
with, down from eighty-five percent in 1995).  

197. Id.  
198. Abel, supra note 167. Policies also benefit employees, which arguably benefits 

employers. Runge, supra note 15, at 464-65.
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than required. Work-family balance policies are good business.199 
A challenge, though, may be the extent to which masculinities issues 

are present in the government and in corporate culture itself. 200 Politics is 
dominated by men. 201 Men also dominate the executive suite: women head 
only twenty-one of the Fortune 500 companies. 2 02 Institutions are made of 
individuals, and when the individuals needed to implement reform are 
mostly men, masculinity is certain to be an issue. 20 3 This is not to say that 
these men do not want reform. Rather, it suggests that all men face 
masculinity-related pressure, whether powerful government actors, 
corporate executives, factory supervisors, or at-home fathers.  

B. The Dangers of Applying Adaptive Masculinities to the Law 

"[Ils a stay-at-home father actually anti-feminist in some ways, 
since he contributes to the traditional breadwinner/homemaker 
roles, just with different genders-roles that will most likely 
continue to put more pressure on women than men to tether their 
ambition for their children's sake?" 

-An at-home father on his concerns about his role 20 4 

Using adaptive masculinities to reform work-family balance law 
presents concerns, most notably whether using such tools further 
entrenches gender norms. By employing adaptive masculinities in the legal 
reform process, we run the risk of enshrining a deeply flawed gender 
system--or, at a minimum, further concealing those flaws. 205 Men who are 
at home while women are at work do not necessarily subvert traditional 
gender roles;206 the sex of the person occupying each role may be flipped, 

199. COUNCIL OF ECON. ADVISERS, EXEC. OFFICE OF THE PRESIDENT, WORK-LIFE 
BALANCE AND THE ECONOMICS OF WORKPLACE FLEXIBILITY, (March 2010), available at 
http://www.whitehouse.gov/files/documents/100331 -cea-economics-workplace
flexibility.pdf.  

200. Asking the Man Question, supra note 53, at 419.  
201. Patricia Sellers, Fortune 500 Women CEOs Hit A Milestone, CNN MONEY (Nov.  

12, 2012), http://postcards.blogs.fortune.cnn.com/2012/1 1/12/fortune-500-women-ceos-3/ 
(last visited Nov. 16, 2012).  

202. Id.  
203. Creating Masculine Identities, supra note 43, at 1155, 1159 (saying gender is 

embedded the workplace and institutions).  
204. Lisa Belkin, The Doubts of a Stay-at-Home Dad, N.Y. TIMES MOTHERLODE BLOG, 

June 29, 2011, available at 2011 WLNR 12928236 (including Will My Daughters End Up 
'Torn'Because of Me? A Stay-at-Home Father Ponders the Future, a guest post by Vincent 
O'Keefe).  

205. See, e.g., Feminism for Men, supra note 41, at 1056 ("Only recently have scholars 
begun to direct attention toward the ways in which legal doctrines and constructs may 
reinscribe stereotypes of male aggression.").  

206. Supra Part III.
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but the roles themselves continue to exist. 207 

Specific to the work-family balance context, facilitating leave is 
certainly beneficial for families, but it does nothing to change the labor 
system, which is structured around male norms. 208 While solutions that 
allow veiled caregiving may improve the options available to individual 
families, they do nothing to reduce the stigma and devaluation that 
caregiving receives. This is a burden that falls primarily on women, 
notwithstanding the attention given to at-home fathers. Furthermore, 
reinforcing the importance of breadwinning may further marginalize 
caregivers, who are already economically vulnerable. 20 9 

Significantly, masculinities theory suggests that different men in 
different social contexts face different masculinities pressures. 2 1 0 Making 
conclusions regarding the motivations of men-even a small group of men 
such as at-home fathers-may essentialize them. For this reason, the 
insights and efforts at reform using adaptive masculinities will be 
incomplete at best.  

Efforts to engage men in legal reform "must attend to differences 

among men."211 We must acknowledge that some men may make a 
deliberate decision to act in their own self-interest, which may or may not 
benefit their families. 212 Further gender role deconstruction above and 
beyond FMLA reform is necessary to equalize familial roles and balance 
work-family obligations, and men must take equal responsibility for this 
deconstruction.  

C 

C. Study Limitations 

There are several limitations to this study. Perhaps the most significant 
limitation is the data source. 213 The conclusions in this Article are drawn 

207. Vavrus, supra note 64, at 353.  
208. UNBENDING GENDER, supra note 2, at 1-6 (discussing the "ideal worker" norm).  
209. See RESHAPING THE WORK-FAMILY DEBATE, supra note 59, at 26 (discussing 

women who supposedly "opt out" of work).  
210. THE MEN AND THE Boys, supra note 45, at 10; MASCULINITY, LAW AND THE FAMILY, 

supra note 46, at 42.  
211. THE MAN QUESTION, supra note 19, at 112. But, even with FMLA reform, at-home 

fathers-and at-home mothers-most likely will not be paid for their labor. However, their 
partners-with reform-just might.  

212. Whether men are making a choice or whether they are even aware that choice exists 
given societal dictates regarding masculinity is debatable. Feminism for Men, supra note 41, 
at 1082-83 ("The harms of patriarchy are not harms to only one gender.").  

213. The media may focus on privileged men, as some argue they do women. See How 
the Media Treats Mothers and Caregivers Economic Rights Issues, NAT'L ORG. FOR 
WOMEN, http://www.now.org/issues/mothers/media.html [hereinafter How the Media Treats 
Mothers] (stating the media "report only on the experiences and attitudes of small or elite 
groups of mothers") (last visited Nov. 16, 2012).
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from an analysis of media stories. There are at least two types of limitations 
that media-based analyses face: first, the accuracy of the reporting, and 
second, whether it can be generalized to the actual phenomena covered.  
While both of these limitations may apply to this study, it nonetheless 
provides valuable information pertaining to masculinities and work-family 
balance law.  

First, media reports may contain errors or omit key facts and context.  
News coverage is subject to possible biases in story selection, reporting 
process, and editing. 214 The reporters and editors involved may have 
introduced inaccuracies. These inaccuracies may come from unintentional 
errors, unadulterated bias, or simply the frame under which a story is 
written. However, the dataset produced in this study was large and diverse 
in that it sampled numerous geographically and varied media outlets, 
arguably minimizing the impact of bias in any single piece.2 1

1 

Second, media mentions of masculinities in this study may diverge 
from the actual frequency of such indicators in the at-home father 
population. This may be the case for several reasons including the source of 
the data, subjectivity in coding and analysis, and the method of coding 
used.  

Moreover, the at-home fathers quoted in the media likely do not 
represent the demographics of the entire at-home father community. 216 For 
example, not all at-home fathers are educationally and socioeconomically 
privileged men, and such men may be overrepresented in news coverage. 2 1 7 

According to the Census Bureau, the greatest number of at-home fathers in 
2010 were men in their late thirties21 8 living in wealthy families. 2 19 But at
home fatherhood is diverse by race, sexuality, and geography, among other 
factors; a significant portion of at-home fathers, for example, are part of 
families living at or below the poverty line.2 2 0 Additionally, these men stay 
home for myriad reasons. 2 2 1 The planned or unplanned tenure of their at

214. Id.  
215. The demographics of the data in this study could not be compared with Census 

statistics on at-home fathers because they were not commonly discussed by the media.  
216. See generally Burkstrand-Reid, supra note 78 (this was the case with the "Opt-Out 

Revolution" storyline).  
217. See Vavrus, supra note 64, at 354 (asserting that the television stories examined 

"privilege a narrow definition of family by featuring only heterosexual, married parents").  
At-home mothers, too, may be portrayed in a skewed manner. RESHAPING THE WORK
FAMILY DEBATE, supra note 59, at 17-21.  

218. America's Families and Living Arrangements, supra note 27, at Table FG8.  
219. Id.  
220. Id. See also Edward H. Thompson, Jr., What's Unique About Men's Caregiving, in 

MEN RESHAPING THE WORK-FAMILY DEBATE AS CAREGIVERS: THEORY, RESEARCH, AND 
SERVICE IMPLICATIONS 20, 27 (Betty J. Kramer & Edward H. Thompson, Jr. eds., 2002) 
(discussing the treatment of men as a homogenous class).  

221. See supra Part IIA.; Working Therapeutically, supra note 64, at 209-10; Merla,
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home status is varied. 222 Because expressions of masculinity intersect with 
characteristics such as race, sexuality, and socioeconomic status, the types 
of masculinities we see in the at-home fathers featured in the media may 
differ from other fathers who are not featured. 223 

Although the study used masculinities indicators derived from legal 
and social science literature on masculinities, the variables used and the 
coding are necessarily subjective, as is the case in all studies.2  This 
concern is far from unique to this study, however, as most, if not all, 
empirical studies may evince some bias. 22 

Third, the study counted masculinities indicators in a simple, binary 
fashion. It looked only at whether each indicator was present in a story, not 
the frequency of each indicator in each story. It did not look at whether 
indicators, if present, referred to one at-home father or to multiple at-home 
fathers. The presence of multiple indicators in one story does not 
necessarily mean that multiple indicators were present in a single at-home 
father.  

The study in this Article is best seen as generating hypotheses about 
the way some masculinities operate in the at-home father community and 
exploring how those hypotheses can be used to reform or augment the 

supra note 72, at 118-19.  
222. See supra Part II.  
223. Socioeconomic class may affect perceptions of the importance of work-family 

balance policies. For example, in one study, forty-three percent of men who worked in 
administrative or technical jobs thought paternity leave was an important policy. That figure 
dropped to twenty-six percent among employees one employment level up and dropped 
again to thirteen percent among "top" male employees. See HoCHSCHILD, supra note 2, at 
131. It may be difficult to access some at-home father populations, especially given 
researchers' reliance on technology to locate study participants. Reasons for Entering the 
Role, supra note 64, at 284. The socioeconomic- class of an at-home father was only 
discussed in slightly more than one percent of the stories examined, and race was discussed 
in only ten of the 425 stories. Sexual orientation was invisible. The media's focus on the 
"elite" has also been noted in feminist responses to media coverage of female caregivers.  
How the Media Treats Mothers, supra note 212 (saying media coverage essentializes 
women).  

224. These factors are ubiquitous in the sources. It must be noted that, though each 
indicator is research-grounded, three inevitable challenges arise: (1) just as masculinities are 
fluid, so too are definitions of it, and this is reflected in sources, which may be contradictory 
in their findings; (2) it is impossible for any researcher to devise indicators of masculinity 
without drawing on her or his own internalized conceptions of it; and (3) indicators of 
masculinity are so voluminous that efforts to catalogue them are inevitably incomplete.  
Mary J. Hepner & P. Paul Hepner, On Men and Work: Taking the Road Less Traveled, 36 J.  
CAREER DEV. 49, 61 (2009); MASCULINITIES, supra note 37, at 68-69.  

225. Dan Kahan, Empirical Evidence That Liberals Misconstrue Empirical Evidence to 
Suit Their Ideology, THE CULTURAL COGNITION PROJECT, (Mar. 24, 2012), 
http://www.culturalcognition.net/blog/2012/3/24/empirical-evidence-that-liberals
misconstrue-empirical-evide.html (last visited Nov. 16, 2012).
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FMLA; it draws no definitive conclusions.221 Nonetheless, analyzing at
home father news stories is valuable. For better or worse, news stories are 
critical in both reflecting and reinforcing public perception and public 
policy. 227 There is no way of knowing whether the media are magnifying 
masculinities by pursuing particular storylines or by choosing particular 
men on which to report. 228 But the answer to that question is irrelevant for 
the purposes of this Article. It is irrefutable that masculinities are 
significant to some degree in the at-home father community. Inarguably, 
the indicators of masculinities-seen in hundreds of stories, on television, 
the radio, and in papers across the country-give credible evidence to 
support the contention that hegemonic masculinity is alive in the words, 
actions, or conscious or subconscious motivations of what might be 
considered the most gender-role-subverting men today.  

Regardless of study limitations, some of the primary findings are 
supported by interdisciplinary studies on masculinities, fathers, families, 
employment, and caregiving. 229 For that reason, the source of this study
the media-does not appear to be highly problematic, and the hypotheses 
presented regarding at-home father masculinities appear to be well
grounded.  

CONCLUSION 

At-home fathers may or may not signal the slow death of traditional 
notions of gender in families. But even if we accept that at-home fathers 
represent a shift in the gendered structure of the family, this shift alone 
does not solve the work-family balance woes that families face. Their 
presence does not alter the unrelenting pressures the family breadwinners 
face in the workplace itself.2 3 0 Certainly, changing presumed gender roles 

226. REESER, supra note 8, at 7 (stating that one way to look at an inquiry is as a "series 
of possible theoretical questions . . . around the phenomenon of masculinity").  

227. For information on the media's ability to influence public opinion on various issues, 
see, e.g., Yue Tan & David H. Weaver, Local Media, Public Opinion, and State Legislative 
Policies: Agenda Setting at the State Level, 14 INT'L J. PRESS/POL. 454 (2009); Cindy T.  
Christen & Kelli E. Huberty, Media Reach, Media Influence? The Effects of Local, 
National, and Internet News on Public Opinion Inferences, 84 JOURNALISM & MASS 
COMMC'N Q. 315 (2007); Donald L. Jordan, Newspaper Effects on Public Policy 
Preferences, 57 PUB. OPINION Q. 191 (1993).  

228. Nancy Levit, Reshaping the Narrative Debate, 34 SEATTLE U.L. REV. 751, 752 
(2011) ("The media have a singular ability to prioritize public issues and mold perceptions.  
Thus, press-constructed stories have become an increasingly powerful tool in impelling or 
obstructing policy change.").  

229. See generally supra Part II.B.  
230. Chris O'Brien, Being 'Mom' Stalls Women at Work, NEWS & OBSERVER (Apr. 4, 

2010) available at 2010 WLNR 6973925 ("Don't be fooled by all these dads helping out . . .  
At the end of the day, the primary responsibility for raising kids almost always falls on
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in the family is central to achieving work-family balance, but the necessary 
corollary to these ideological shifts is legal reform.  

The gender balance of the workforce is changing. 2 31 Dual-income 
families are now common, as are families with women as primary 
breadwinners.232 This demographic shift has led to creative caregiving and 
balance strategies, such as the at-home father family structure. 23 3 Such a 
shift may be temporary, however, providing a limited amount of time to 
engage men in work-family balance legal reform. 23 4 One key to taking 
advantage of this window may be carefully crafting calls for reform in 
ways that recognize that men-especially men who have served as primary 
caregivers-are logical allies of women in the fight for improved work
family law. 23

' Laws merit examination to ensure that they support both 
mothers and fathers. This means questioning how laws function in light of 
the strong masculinities demands that society thrusts upon men (and that 
men thrust upon each other). Legal reform is necessary to protect the work
family balance in families, lest employers run roughshod over their 
employees' lives. But, families also have a responsibility to push for gender 
equity in the home. True social change comes from both individual and 
institutional reform. 236 

women. And with that burden comes much harder choices about balancing career ambitions 
with family."); Amanda Greene, Changing Roles Mean Fatherhood Isn't What it Used to 
Be, STAR-NEWS (June 21, 2009) 
http://www.stamewsonline.com/article/20090620/ARTICLES/906209980 (discussing the 
stress of being the primary breadwinner on women); Pat Morgan, The 'Born to Be' Stay-at
Home Dad, PALM BEACH POST (June 19, 2005) available at 2005 WLNR 9810474 
("I don't think a lot of women realize the pressures and stress that come with being the sole 

provider for the family.").  
231. Don Lee, Newly Created Jobs Go Mostly To Men, L.A. TIMES (July 16, 2012), 

available at 2012 WLNR 14769323 (reporting that women are ahead of men in earnings 
growth, but men are gaining significantly more jobs in the recession recovery).  

232. Women in the Labor Force, supra note 1, at 1-3.  
233. See Carol Hymowitz, Behind Every Great Woman, BLOOMBERGBUSINESSWEEK 

(Jan. 4, 2012) http://www.businessweek.com/magazine/behind-every-great-woman
01042012.html#pl (asserting that successful women face work-family balance pressure 
similar to their male predecessors).  

234. Lee, supra note 230.  
235. See RESHAPING THE WORK-FAMILY DEBATE, supra note 59, at 218 (describing 

"reconstructive feminism" and the possibility of aligning men and women around the non
gendered desire to provide care).  

236. Anne-Marie Slaughter, Why Women Still Can't Have It All, THE ATLANTIC, 
July/Aug. 2012, http://www.theatlantic.com/magazine/archive/2012/07/why-women-still
can-8217-t-have-it-all/9020/1/ ("Let us presume, as I do with my sons, that they will 
understand 'supporting their families' to mean more than earning money.").
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INTRODUCTION 

Squirting, cumming, gushing, ejaculating-an orgasm by any other 
name would feel as sweet. 1 But, the depiction of urination, micturition, and 
excretion is an obscene 2 act for which a performer, a director, and a 
producer of pornography could potentially be charged. 3 On film, to the 
untrained eye or to the disbeliever, ejaculation may appear to be the same 
as urination. 4 However, female ejaculation and squirting are two distinct 
phenomena produced by different organs and mechanisms.' Ejaculation is 

1. Within the context of pornography, a variety of fluids could be squirted. Although 
squirting most often refers to a prostate excretion, breast milk, for example, could be 
squirted. Tennessee v. Jerry Simmons and Catherine Martinek, 2002 Tenn. Crim. App.  
LEXIS 881, *16 ("On multiple occasions, the 'master' squirts milk from her breasts onto the 
'slave . .. "'). Some scientists would further separate gushing and squirting from 
ejaculation. A. Rubio-Casillas & E. A. Jannini, New Insights from One Case of Female 
Ejaculation, 8 J. SEXUAL MED. 3500 (2011).  

2. States are free to define obscenity in their criminal and civil codes, but the Court's 
decision in Miller v. California, Miller v. California, 413 U.S. 15 (1972), uses First 
Amendment protections to narrow the scope of those definitions and produces statutes that 
mirror its language. See, e.g., VA. CODE ANN 18.2-372 (West 2003) (defining "obscene" 
as that content having "a shameful or morbid interest in nudity, sexual conduct, sexual 
excitement, excretory functions or products thereof or sadomasochistic abuse, and which 
goes substantially beyond customary limits of candor in description or representation of 
such matters" that "does not have serious literary, artistic, political or scientific value"); 
WYO. STAT. ANN. 6-4-301 (defining "obscene" as "material which the average person 
would find . . . appeals to the prurient interest; . . . depicts or describes sexual conduct in a 
patently offensive way; and . . . lacks serious literary, artistic, political or scientific value); 
18 PA. STAT. ANN. 5903(b)(1)-(3) (West 2012) (making content "obscene" if "the average 
person . . . would find that the work . . . appeals to the prurient interest[;] depicts or 
describes in a patently offensive way, sexual conduct which either . . . [r]epresents or 
describes ultimate sexual acts, normal or perverte[d] or [r]epresents or describes 
masturbation, excretory functions or lewd exhibition of genitals[;] and . . . lacks serious 
literary, artistic, political or social value"). For more commentary, see Carmen M. Cusack, 
Two Films, One Law, An Analysis of Social Deviance in Gender, Family, or the Home 
(Etudes 7), 23 ENT., ARTS & SPORTS L.J.__, n. 163 (2012) (accepted Oct. 24, 2011) ("State 
definitions may actually include excrement within the definition of prurient. This alteration 
reflects a targeted effort to correlate the word prurient, from the Miller test, with scatalogical 
fetishes, though one does not intrinsically exist in the definition of the word prurient. But, 
with such an inclusive definition, reaching images of masturbation, surely Penn must 
liberally construe the definitions of political and artistic value."). Other state courts have 
treated obscenity statutes less favorably. See State v. Henry, 732 P.2d 9 (Or. 1987) (striking 
down obscenity statutes); BENJAMIN W. BULL ET AL., Ch. 6. The Preparation and Trial of an 
Obscenity Case, in PROOF OF OBSCENITY 89, 90.  

3. U.S. v. Stagliano, 693 F. Supp. 2d 25 (D.D.C 2010).  
4. Id.; Violet Blue, In the UK, Female Ejaculation Is Not Obscene: Woman Porn 

Maker Anna Span Challenged the British Board of Film Classification over a Controversial 
Sex Act, and Won, SAN FRANCISCO CHRONICLE (Oct. 8, 2009).  
http://articles.sfgate.com/2009-10-08/living/1711741 0_1_ejaculation-female-viewers-film
classification.  

5. A. Rubio-Casillas & E. A. Jannini, supra note 1. For the purpose of this paper,
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"the release of a very scanty, thick, and whitish fluid from the female 
prostate," but squirting "is the expulsion of a diluted fluid from the urinary 
bladder." 6  Scientists, educators, feminists, and artists have produced 
documentation that overcomes skepticism about squirting and provides 
courts with the information they need to discern between excretory and 
secretory depictions in pornographic material. 7 

First, this Article will review the seminal and recent medical studies 
involving G-spot and clitoral stimulation, prostate secretion, and orgasms.8 

This research proves that ejaculation is physically distinct from urination.9 

Second, this Article will examine current voices from within the sex 
industry." To these performers, directors, and producers, the depiction of 
ejaculation differs from the depiction of urination in that ejaculation is an 
act performed by women that almost always expresses positive forms of 
pleasure, not degradation devoid of any merit. 1 Third, this Article will 
analyze how the current legal standards that tend to outlaw prurient 
urination could be unfairly applied to depictions of squirting. 12 

While the Supreme Court does not outright conflate ejaculation and 
urination, the lack of development of the Miller test, which governs 
obscenity, 13 and a number of state court cases indicate that some members 
of the criminal justice system do.14 Some members of the criminal justice 

which is to differentiate sexual secretory function from excretory function, these terms
squirting, gushing, and ejaculation-will be used interchangeably.  

6. Id.  
7. Infra III and IV. See Steven G. Gey, The Apologetics of Suppression: The 

Regulation of Pornography as Act and Idea, 86 MICH. L. REv. 1564, 1586, 1610, 1628 
(1988) ("This intellectual squeamishness manifests itself in the resort to a 'scientific' 
explanation of censorship. The 'scientific' approach looks to disciplines outside the law in 
order to justify censorship. It frees the advocates of censorship from the need to defend the 
value choices they have made in enforcing the morality principle, because an airtight 
'scientific' explanation denies that any such choice has taken place. . . . The pornographic 
perspective to which feminists object is the perspective of the unreconstructed heterosexual 
male, who defines society's sexual mores in light of his own limited point of view and 
absolutely proscribes any deviation from his rigid moral standards. . . . Indeed, one measure 
of the pornographic content of an item is the extent to which it attacks the most sacred 
aspects of the majority ethic. Pornography seeks out society's rawest nerve, and then presses 
on it. The violation of social proscription is the basis for pornography's appeal. Furthermore, 
the same pervasive negativity that infuses pornography also characterizes much of modem 
art, literature, and radical political expression.").  

8. Infra 111. Wolf Dietrich et al., The Human Female Prostate
Immunohistochemical Study with Prostate-Specific Antigen, Prostate-Specific Alkaline 
Phosphatase, and Androgen Receptor and 3-D Remodeling, 8 J. SEXUAL MED. 2816 (2011).  

9. Infra III and IV.  
10. Infra IV.  
11. Miller v. California, 413 U.S. 15 (1973).  
12. Cusack, supra note 2.  
13. See Miller, 413 U.S. 15 (articulating the three-prong Miller test for obscenity).  
14. Sienna Baskin, Deviant Dreams: Extreme Associates and the Case For Porn, 10
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system go further, arguing that the depiction of ejaculation is obscene. 1 5 

Despite such objections, the Court should continue to differentiate 
ejaculation from urination, even if the context of ejaculation is obscene or 
the work in which it is featured is found to be obscene.'6 Feminist 
principles demand that ejaculation never be confused with urination, and 
that hateful attitudes toward the female body be obliterated by scientific 
enlightenment. 7 Hopefully, a sex positive, feminist attitude will guide the 
legal system toward explicit protection of depictions of women expelling 
fluids during sexual arousal and orgasm, which is known as squirting, 
cumming, gushing, and ejaculation.' 8 

I. The Miller Test 

In Miller v. California, the Court set forth the contemporary test for 
obscenity.' 9 In that case, the defendant, who owned an adult bookstore, 
mailed unsolicited advertisements for pornography to the community, 
including a restaurant. 2 0 The restaurant owner, who opened the unsolicited 
envelope and saw the depictions, complained to the authorities that the 

N.Y. CITY L. REv. 155, 184 (2006) ("Of each of the elements of the Miller test, only 
'prurient interest' has been defined more specifically. Under this prong, the jury must decide 
whether the material provokes a 'good, old fashioned, healthy' interest in sex or an 
abnormal one. If the material is outlandish enough, the court may need to call expert 
witnesses to explain the inclinations of whichever deviant sexual group for which the 
material was made.") (citing Miller v. California, 413 U.S. 15; U.S. v. Extreme Associates, 
431 F.3d 150 (3d Cir. 2005). See, e.g., Catipay v. Humility of Mary Health Partners, No.  
2005-T-0030, 2006 WL 847235, at *2 (Ohio Ct. App. March 31, 2006) ("A nurse also 
completed an incident report wherein she described appellant discussing with her why men 
enjoy performing oral sex on women and the taste of female ejaculation."); Id. at 2.  

15. See Mary Elizabeth Williams, Australia's 'Barely Legal' Crackdown, SALON.COM 
(Feb. 2, 2010) http://www.salon.com/2010/02/02/australian.pomban/ (discussing 
Australia's so-called crackdown small-breasted women and female ejaculation).  

16. U.S. v. Stagliano, 693 F. Supp. 2d 25, 27, 32-33; U.S. v. Stagliano, 729 F. Supp. 2d 
215, 218 (D.D.C. 2010) ("To criminalize an entire work based solely on isolated excerpts 
taken out of context would, of course, stifle the free expression that the First Amendment 
was meant to foster. Indeed, in Roth v. United States [citation omitted], the Supreme Court 
expressly rejected an earlier standard for determining obscenity that 'allowed material to be 
judged merely by the effect of an isolated excerpt upon particularly susceptible persons."').  

17. Cf Bridget J. Crawford, Toward a Third-Wave Feminist Legal Theory: Young 
Women, Pornography, and the Praxis of Pleasure, 14 MIcH. J. GENDER & L. 99, 122, 153 
(2007) (explaining how third wave feminists abandoned second-wave feminist views and 
embraced "sex-positive" approach to sexuality and pornography); Susan Brownmiller, 
AntiPorno, SUSAN BROWNMILLER, http://www.susanbrownmiller.com/susanbrownmiller/ 
html/antipomo.html (last visited on Dec. 15, 2011) (writing that feminists are "unalterably 
opposed to the presentation of the female body being stripped, bound, raped, tortured, 
mutilated and murdered in the name of commercial entertainment and free speech").  

18. Brownmiller, supra note 17.  
19. Miller v. California, 413 U.S. 15 (1972).  
20. Id. at 17-18.
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flyers graphically depicted orgies, genitals, and other sexual images. 21 The 
defendant was charged with distributing obscenity.2 

The Court partially adopted California's obscenity law as a new three
prong test to determine whether the unsolicited flyers constituted 
obscenity. 23 Sections 311 of the California Penal Code defined obscenity in 
the following terms: 

'Obscene' means that to the average person, applying 
contemporary standards, the predominant appeal of the matter, 
taken as a whole, is to prurient interest, i. e., a shameful or 
morbid interest in nudity, sex, or excretion, which goes 
substantially beyond customary limits of candor in description or 
representation of such matters and is matter which is utterly 
without redeeming social importance. 24 

The Court held that 

[Clonduct must be specifically defined by the applicable state 
law, as written or authoritatively construed. A state offense must 
also be limited to works which, taken as a whole, appeal to the 
prurient interest in sex, which portray sexual conduct in a 
patently offensive way, and which, taken as a whole, do not have 
serious literary, artistic, political, or scientific value. 2 

The Court recognized that any idea that has the slightest redeeming 
social importance, irrespective of its controversy or unorthodoxy, has the 
full protection of the First Amendment. 26 Obscenity does not, even though, 
"[s]tate statutes designed to regulate obscene materials must be carefully 
limited." 27  Community standards are used to determine whether 
pornographic material meets the Miller prongs. 2 8 The defendant mailed 
unsolicited flyers to community members. 2 9 Thus, the Court ultimately 
permitted those who were accosted by the depictions, community members, 
to elucidate how those depictions violated community standards. 30 

Community members are not only the victims, but are the triers-of-fact.  
First Amendment protections are not limited by community standards, but 
the definitions of "prurient interest" or "patently offensive" are questions of 
fact decided by "the average person, applying contemporary community 

.21. Id.  
22. Id.  
23. Id.  
24. Id. at 17.  
25. Id. at 24.  
26. Id. at 21.  
27. Id. at 24.  
28. Id. at 30.  
29. Id. at 17-18.  
30. Id.
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standards." 3 1 

II. Scientific Data 

Over the past few decades, studies have produced three major findings 
on female ejaculation. 32 First, that women, like men, have glandular 
prostate tissue. 33 In men, this prostate tissue secretes a milky or white fluid, 
which is usually ejaculated whenever semen is ejaculated 3 4 and acts to 
neutralize urethral and vaginal acidity in order to-help protect sperm from 
corrosion. 3

' The prostate tissue also contains some smooth muscles that 
assist in semen expulsion during ejaculation. 3 6 

[Tihe male and female prostate develop from the same 
embryonic tissue of the sinus urogenitalis. . . . The female 
prostate has the same structural components as the male prostate, 
i.e., prostatic glands, ducts, and smooth muscles. In the female 
prostate there are numerous ducts; however, there are fewer 
glands than in the male prostate. In addition, the size of the 
Prostate in the female is smaller than the prostate in the 
male ... 31 

Most research about the female prostate refers to the prostate as the 
Skene's glands. 3 8 However, as of 2002, the Federative International 
Committee on Anatomical Terminology officially renamed the Skene's 
glands "the prostate." 39 Interestingly, though, describing the Skene's glands 
as the "female prostate" is the equivalent of describing breast tissue on a 

31. Id.  
32. Id.  
33. Id.  
34. W. R. Fair & J. J. Cordonnier, The pH of Prostatic Fluid: A Reappraisal and 

Therapeutic Implications, 120 J. UROLOGY 695 (1978).  
35. Id.; James F. Thompson, Exam 5 Review: Chapter 27 Male Duct System II, AUSTIN 

PEAY STATE UNIV., 

http://apbrwww5.apsu.edu/thompsonj/Anatomy%20&%20Physiology/2020/2020%2OExam 
%20Reviews/Exam%205/CH27%2OMale%2ODuct%20System%2011.htm (last visited Jan.  
13, 2012).  

36. Milan Zaviacic & Beverly Whipple, Update on the Female Prostate and the 
Phenomenon of the Female Ejaculation, 30 J. SEX RES. 148, 148-49 (1993).  

37. Id. at 148.  
38. Glossary: Female Ejaculation, PLANNED PARENTHOOD (Dec. 15, 2011) 

http://www.plannedparenthood.org/health-topics/glossary-4338.htm (The term "Skene's 
glands" is still commonly used in women's health. For example, Planned Parenthood 
defines "female ejaculation" as "[t]he spurting of fluid out of the urethra during intense 
sexual excitement or orgasm. The fluid is most likely secreted by the Skene's glands, which 
are located in the vulva near the opening of the urethra. Female ejaculation may be 
associated with stimulation of the G-spot and occurs in 1 out of 10 women").  

39. Faye Flam, Gee, Women Have ... a Prostate?, SEATTLE TIMES (Mar. 15, 2006), 
http://seattletimes.nwsource.com/html/health/2002865111_camalknowledgel5.html.
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man as "male breasts." 40 The term "prostate" adequately describes the 
tissue in both sexes even though their functions may be homologous. 41 

"Ejaculation" also adequately describes the process by which fluids are 
secreted by the prostate and expelled from the body in conjunction with 

SX42 sex. 4 

The second major finding is that, while female ejaculation is linked to 
stimulation, it is different from vaginal orgasm. 43 Findings show that the 
expulsion of fluid from the urethra can occur during stimulation of sexual 
areas. 44 For example, halfway between the back of the pubic bone and the 
cervix, which lies along the course of the urethra, is a sensitive area of the 
vagina that swells when stimulated.4 5This erogenous zone, commonly 
known as the "G-spot," has been identified as one of the areas that can 
trigger gushing. 46 During laboratory studies, women required 
approximately ten to fifteen minutes of G-spot stimulation to achieve both 
orgasm and ejaculation, high in the range of time for achieving ejaculation 
in general. 47 In the lower range of time, women expelled fluid from the 
urethra after approximately sixty to ninety seconds of G-spot stimulation.4 8 

These women did not report orgasm.4 9Even when urethral expulsions were 
achieved by some after four to eight minutes of G-spot stimulation, these 
women did not report orgasm, demonstrating that fluid expulsion, i.e.  
squirting, is the result of stimulation, not orgasm. 50 

Researchers also found that ejaculation did not directly correlate with 
clitoral orgasm. 5 1 Electrovibration stimulation of the clitoris resulted in 
uterine and vaginal pressure during orgasm but did not cause ejaculation. 5 2 

From this, researchers concluded that ejaculation was not necessarily the 
result of orgasm.53 This finding explains why many women orgasm without 
ejaculation5 4 and it quiets disbelievers who may never have observed or 

40. Zaviacic, supra note 36, at 149.  
41. Id. ("This suggests that not only the male but also the female prostate can release its 

contents via an ejaculatory mechanism and continual resting secretions. Similarly, as in the 
male, the onset of the female prostatic secretion precedes puberty.").  

42. Id.  
43. Id.  
44. Id.; Ahmed Shafik et al., An Electrophysiologic Study of Female Ejaculation, 35 J.  

SEX & MARITAL THERAPY 337, 337 (2009).  
45. Zaviacic, supra note 36, at 149.  
46. Id. at 150.  
47. Id.  
48. Id. at 149.  
49. Id.  
50. Id.  
51. Shafik, supra note 44.  
52. Zaviacic, supra note 36, at 150.  
53. Id.  
54. See Shafik, supra note 44.
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experienced ejaculation during orgasm.  
The third major finding comes from studies that have successfully 

differentiated urine from ejaculation and excretion from secretion." These 
studies have shown that women can ejaculate when the bladder is empty56 

and that the chemical composition of ejaculate differs from that of urine. 5 7 

The finding that the fluid of urethral expulsions, the female 
ejaculate, contains components different from urine . . . has 
relevance for sexuality and reproductive medicine. In two 
studies, the female ejaculate was significantly higher in prostatic 
acid phosphatase and significantly lower in urea and creatinine 
concentrations than urine specimens from the same women. 58 

Scientists have already postulated that acidity in ejaculate treats 
bacterial infections and counteracts infectious agents that invade the 
vulva. 59 From a feminist point of view, where women do not want to 
associate sexual stimulation with reproduction, ejaculation may be 
perceived as functional in thwarting reproduction as well. 60 

Such a neutralizing secretion is not unheard of. Men secrete Cowper's 
fluid from glands surrounding the male urethra prior to ejaculation. 61 This 
fluid, along with secretions from the male prostate, are believed to 
neutralize the vagina with a base content. 62 If acidic content in the vagina 
kills sperm and ejaculate content contains some acidic elements that 
sterilize bacteria, then the vagina may not have evolved to host all of the 
living cells that enter it.6 3 If male anatomy works to neutralize the vagina in 
order to help sperm thrive, perhaps female ejaculation is a biological 
implementation evolved to further acidify sperm, killing those sperm cells 
that come from recreational mates who are not intended as reproductive 

64 partners. For a woman who wants to enjoy recreational sex without 

55. Id.  
56. Florian Wimpissinger et al., The Female Prostate Revisited: Perineal Ultrasound 

and Biochemical Studies ofFemale Ejaculate, 4 J. SEXUAL MED. 1388, 1388 (2007).  
57. Id. at 1389.  
58. Zaviacic, supra note 36, at 149.  
59. Sharon Moalem & Joy S. Reidenberg, Does Female Ejaculation Serve an 

Antimicrobial Purpose?, 73 MED. HYPOTHESES 1069, 1069 (2009).  
60. Crawford, supra note 17, at 153.  
61. Z. Zukerman et al., Does Preejaculatory Penile Secretion Originating from 

Cowper's Gland Contain Sperm?, 20 J. ASSISTED REPROD. & GENETICS 157, 157 (2003); 
Cowper's Glands, ENCYCLOPEDIA.COM, http://www.encyclopedia.com/topic/ 
Cowpers-glands.aspx (last visited Jan. 13, 2012); All About Semen, PROSTATE MASSAGE 
AND HEALTH, http://www.prostate-massage-and-health.com/Semen.html (last visited Jan.  
13, 2012).  

62. Fair & Cordonnier, supra note 34, at 695 ("The expressed prostatic secretion of 
most normal men is alkaline [mean pH 7.31].").  

63. I include these ideas as theoretically possible, alternative explanations.  
64. Id.

52 Vol. 22:1



Obscene Squirting

becoming fertilized, sperm may be more threatening than a bacterial 
infection.65 Therefore, ejaculation could be the female body's attempt at 
temporary sterilization.  

III. Industry Voices: From The Inside 

What is happening when pornography performers, directors, and 
producers depict squirting? 66 It seems, at the very least, that performers 
orgasm when they squirt. 6 7 When Adult Video News (AVN) interviewed 
Cytherea, an adult performer renowned for her powerful expulsion of fluid, 
she clearly tethered squirting to orgasm.68 "I don't know. I think maybe 
that [the first time I squirted] was one of my first true orgasms . . . of 
course when I had sex it felt good, it tingled, but I don't ever remember an 
explosion like that," said Cytherea to AVN. 69 Like the women who 
experienced orgasm and ejaculation after ten minutes of G-spot 
stimulation, Cytherea said that she found fluid expulsion and orgasm to be 
virtually inextricable. 70 

AVN: And so, would you say that you orgasm every time? 

Cytherea: Yeah, pretty much. I mean, I don't think there was 
a time where I haven't squirted, because I kinda feel like 
I'm [deprived] if I don't have an orgasm. I'm like, what? I 
didn't get my full pay here . . . c'mon, we need to do 
something! 71 

Definitively asserting the difference between urination and squirting, AVN 
and Cytherea said: 72 

AVN: Some people have alleged that it's just pee ...  

Cytherea: Well the ignorant ones say that, but they just 
don't know what they're talking about.  

AVN: Right. Exactly. 7 3 

Even Cytherea was ignorant about the difference between squirting 
and urinating before she experienced it for the first time, but she was 

65. Moalem & Reidenberg, supra note 59; Dietrich, supra note 8.  
66. Peter Warren, Cytherea: The Goddess of Gush, AVN INSIDER (Dec. 20, 2011), 

http://web.archive.org/web/20040529024059/http://www.avninsider.com/stories/leadO51304 

.shtml.  
67. Id.  
68. Id.  
69. Id.  
70. Id.  
71. Id.  
72. Id.  
73. Id.
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assured by others with more experience and education that her experience 
with squirting was not urination. 74 

The first reaction I had when I first squirted was just, wow. I 
thought I peed on him, actually ... thinking I pissed on this guy, 
I'm freaking out. So I called up Loveline [a radio show with Dr.  
Drew Pinsky], and they told me I was fine. 'You're okay. You're 
not dying, you're not peeing on anybody. It's just female 
ejaculation.' 

Though Cytherea is an American pornographer well-known for 
squirting, many performers, directors, and producers throughout the world 
encounter and sometimes overcome the same ignorance that Cytherea 
described. 76 Anna Span, for example, directs and produces pornography in 
Great Britain. 77 She held a contest for female amateur directors, which led 
to the production of the film Women Love Porn.7 8 Rather than classifying 
her film for adults only, the British Board of Film Classification (BBFC) 
asked her to remove some footage of women ejaculating from Women Love 
Porn. 79 The footage, BBFC said, violated its ban on the depiction of 
excretion in adult films.80 In response, Span submitted a sample of the 
performers' ejaculate to a local lab for testing to formally challenge the 
BBFC.81 In her argument, Span sighted several leading authorities on 
ejaculation, submitted affidavits by performers and witnesses who stated 
that the ejaculation is not urination, and presented the BBFC with the lab 
results that proved that the ejaculate is not urine. 82 

Urine is always yellow in hue, even when the woman has drunk 
plenty of water, this also shows against many materials, duvet 
covers, etc. Urine also leaves the body in a far more controlled 
manner at first, even when the bladder has been full for some 
time. Ejaculation is far more forceful and exists in far more 
volume than urine at first release. In other words, urine takes 
'time to get going.' Surely this is something that can be 
differentiated between by your examiners with some initial 
training? This is the situation with many other censorship bodies 
around the world who pass female ejaculation and not 

74. Id.  
75. Id.  
76. Id..  
77. Blue, supra note 4.  
78. Id.  
79. Id. The BBFC had cut a squirting film in 2007, prior to Span's challenge. See The 

G-spot and Female Ejaculation-A Guide for Lovers, TE BRITISH BOARD OF FILM 
CLASSIFICATION, http://www.bbfc.co.uk/AVV233434/ (last visited Jan. 15, 2012) 
[hereinafter The G-spot and Female Ejaculation].  

80. Blue, supra note 4.  
81. Id.  
82. Id.
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urination-for instance the U.S.A.-so they must be making a 
case-by-case decision, which is all I ask you to do in this case 
too. 83 

After evaluating the scientific data, the BBFC recanted its request for Span 
to redact her work. 84 

Like James, Ms. Naughty-an Australian filmmaker, webmistress, 
and blogger-expressed concern about her perception that the Australian 
Film Commission (Screen Australia) has undermined ejaculation. 8 5 

A lot of the ground-breaking films and websites made by 
feminists overseas feature acts the Board deems "obscene" and 
yet these are the porn movies that are breaking the old mould of 
misogynist, cliched [sic] porn. I originally became interested in 
porn because I liked the idea of it but hated the majority of stuff I 
saw (mostly produced by mainstream porn companies in the US).  
Since then I've found so many great artists who are putting their 
vision of erotica out into the world in a holistically ethical way
and their work includes . . . female ejaculation . . . As a writer, 
webmistress and filmmaker I'm keen to make a difference, to 
help make sex positive, female-friendly material but it's 
demoralizing when even the government gives the thumbs up to 
facial cumshots but declares female ejaculation to be wrong.y 

Ms. Naughty became upset after the Australian Sex Party issued a press 
release claiming that Screen Australia had refused to classify films 
depicting squirting. 87 Officially, Screen Australia classifies films on a case
by-case basis.' 8 The country does not ban ejaculation outright, but fetish 
urination is refused classification." Without a clear policy by Screen 

83. Id.  
84. Id.  
85. Ms. Naughty, The Strange Politics of "Obscene" Bodily Fluids, Ms. NAUGHTY'S 

PoRN FOR WOMEN BLOG (Jan. 16, 2010), http://www.msnaughty.com/blog/2010/01/16/the
strange-politics-of-obscene-bodily-fluids/; Bella Counihan, Weird Politics of Small Boobs 
and Bodily Fluids, SYDNEY MoRNING HERALD (Jan. 29, 2010), 
http://www.smh.com.au/opinion/society-and-culture/weird-politics-of-small-boobs-and
bodily-fluids-20100129-n278.html#ixzzlioPlJkrk.q.  

86. Ms. Naughty, supra note 85.  
87. Id. See also Tamara Packard & Melissa Schraibman, Lesbian Pornography: 

Escaping the Bonds of Sexual Stereotypes and Strengthening Our Ties to One Another, 4 
UCLA WOMEN's L.J. 299, 318-19 (1994). ("[T]he best-selling lesbian publication in the 
country is On Our Backs. Considered hard-core pornography, On Our Backs depicts graphic 
sex between women....Many of the articles are devoted to educating the reader about 
lesbian sexual practice and politics. Articles instruct women on the integral role of the G
spot in female ejaculation... On Our Backs also has regular columns devoted to news of 
censorship." Though On Our Backs, it is a best-selling, sex positive publication that 
includes overtly political content, the publication is classified as hard core pornography). Id.  

88. Ms. Naughty, supra note 85.  
89. See id.
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Australia to accept squirting in films, Australian pornographers could find 
themselves ostracized, as Anna Span did regarding her film, Women Love 
Porn.90 

Jamie James-a Qu6b6ecois squirt enthusiast-might hold the same 
fear as Ms. Naughty.91 Via the web, James guarantees the public that she 
can teach women how to squirt. 92 On her website, www.Squirt4Real.com, 
James claims that her site is free of "pee, water, and tricks." 93 Yet James 
seems particularly concerned that her work will be misunderstood by those 
who mistake squirting for urination. 94 To enter James's site, viewers must 
swear that they will not enter the site if they find sexually explicit material 
to be offensive or obscene, that it is not illegal to view such material in the 
viewer's community, and that images on the site are for personal use 
only.95 James's requirement for her site echoes the pornography standards 
set forth in Miller v. California and Stanley v. Georgia.96 Is James, as a 
Canadian posting adult images on the world-wide web, concerned with 
violating local community standards in America or with being accused of 
violating the more internationally ubiquitous prohibition against the 
prurient depiction of excrement? 97 

90. Ms. Naughty, supra note 85.  
91. Ms. Naughty, supra note 85; Jamie James, SQUIRT4REAL, 

http://www.squirt4real.com/about.php (last visited Dec. 2, 2011). Jamie James states "I'm 
very passionate when comes to female ejaculation, or if you prefer, squirting! . . . [N]othing 
compares to my ultimate favorite thing in life: sex! I love sex. . . . I discovered that 
something I've been doing for a while (I did it for the first time at age [fourteen], when I 
started masturbating) was getting more and more popular...and it was called SQUIRTING! .  
. . After a lot of research, and even more practice.... I was confident enough to teach others 
how to have those insane orgasms." Id.  

92. Jamie James, supra note 91.  
93. Id.  
94. Id.; Warren, supra note 66.  
95. Jamie James, supra note 91.  
96. Miller v. California, 413 U.S. 15, 23-25 (1973) (introducing the Miller test, which 

asks first whether the average person, applying contemporary community standards would 
find that the work, taken as a whole, appeals to the prurient interest; second, whether the 
work depicts or describes, in a patently offensive way, sexual conduct or excretory functions 
specifically defined by applicable state law; and third, whether the work, taken as a whole, 
lacks serious literary, artistic, political, or scientific value); Stanley v. Georgia, 394 U.S. 557 
(1969) (finding a right to privately possess pornography). For the Canadian obscenity 
standard, see R. v. Butler, 1 S.C.R. 452 (1992); Criminal Code, R.S.C., 1985, c. C-46, s.  
163(8).  

97. Federal obscenity laws are promulgated under Congress's interstate commerce 
power, which gives broad authority to Congress to regulate the channels of interstate 
commerce. U.S. v. Orito, 413 U.S. 139, 143-44 (1973). Under this authority, federal 
obscenity laws reach internet communications, although they do not explicitly mention 
excrement. See, e.g., U.S. v. Thomas, 74 F.3d 701 (6th Cir. 1996); 18 U.S.C. 1460 
(criminalizing possession with intent to sell, and sale, of obscene matter on Federal 
property); 18 U.S.C. 1461 (prohibiting mailing obscene or crime-inciting matter); 18 
U.S.C. 1462 (making the importation or transportation of obscene matters unlawful); 18
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Annie Sprinkle-a former porn star and prostitute who currently 
works as a sex educator-outwardly exhibits no such concern. 98 Sprinkle, 
who is reportedly the first well-known film star to routinely squirt, invests 
her talents in education. 99 She lectures and presents sex as an art.100 In 
Sprinkle's professional prime, obscenity was not as heavily prosecuted.101 
Throughout the 1980s and 1990s, i.e. from around the Court's ruling in 
Miller v. California and former Attorney General John Ashcroft's restraints 
on obscenity during the first Bush Administration, there was a lull in 
obscenity prosecutions.' 0 2 During this lull, prosecution focused primarily 
on child pornography, leaving adults like Sprinkle, who had been depicting 
the expulsion of fluids all the while, largely free to explore their own 
parameters within the "sex positive feminist movement."04 Perhaps 
coincidentally, as Ashcroft began his attack on sexual deviance, Sprinkle 

U.S.C. 1463 (criminalizing mailing indecent matter on wrappers or envelopes); 18 U.S.C.  
1464 (outlawing broadcasting obscene language); 18 U.S.C. 1465 (making the 

production and transportation of obscene matters for sale or distribution illegal); 18 U.S.C.  
1466 (criminalizing engaging in the business of selling or transferring obscene matter); 18 
U.S.C. 1466A (making the possession and creation of obscene visual representations of 
the sexual abuse of children unlawful); 18 U.S.C. 1467 (explaining criminal forfeiture); 18 
U.S.C. 1468 (criminalizing the distribution of obscene material by cable or subscription 
television). See also Cusack, supra note 2 ("State definitions may actually include 
excrement within the definition of prurient. This alteration reflects a targeted effort to 
correlate the word prurient, from the Miller test, with scatalogical fetishes, though one does 
not intrinsically exist in the definition of the word prurient. But, with such an inclusive 
definition, reaching images of masturbation, surely Penn must liberally construe the 
definitions of political and artistic value.").  

98. Mini-Biography, ANNIESPRINKLE.ORG(ASM), http://anniesprinkle.org/about
annie/mini-biography/ (last visited Dec. 17, 2011); Annie Sprinkle, WIKIPEDIA, 
http://en.wikipedia.org/wiki/AnnieSprinkle (last visited Dec. 17, 2011).  

99. Annie Sprinkle "The Original Squirter! ", VCX: HOME OF THE CLASSICS, 
http://www.vcx.com/store/detail.aspx?id=4844&SearchCriteria=squirting&Headerlink=1 

(last visited Dec. 15, 2011).  
100. See, e.g., Crawford, supra note 17, at 153.  
101. Rebecca Leung, Porn in the U.S.A., CBS NEWS (Dec. . 5, 2007), 

http://www.cbsnews.com/stories/2003/11/21/60minutes/main585049.shtml ("When John 
Ashcroft was appointed attorney general, among his first acts were to hang blue drapes in 
front of a topless statue in the lobby of the Justice Department, and to promise a crackdown 
on smut.").  

102. Spencer S. Hsu, U.S. District Judge Drops Porn Charges Against Video Producer 
John A. Stagliano, WASH. POST (Jul. 17, 2010), http://www.washingtonpost.com/wp
dyn/content/article/2010/07/16/AR2010071605750.html ("[J]ustice Department statistics 
show prosecutors charged 361 defendants with obscenity violations during President George 
W. Bush's years in office, nearly twice as many as under President Bill Clinton. In 2009, 
[twenty] defendants were charged, compared with [fifty-four] the previous year.").  

103. Mini-Biography, supra note 98. See also Cusack, supra note 2; Carmen M. Cusack, 
Patriarchal Booby Traps: Why Feminists Fear Minor Distinctions in Child Porn Cases, An 
Analysis of Social Deviance within Gender, Family, or the Home (Etudes 4), 39 S.U. L.  
REv. 43 (2011).
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switched into her new role as an educator and artist, 10 4 possibly offering her 
more protection against obscenity charges for depicting squirting than 
would the role of a pornographer. 105 

Sprinkle, however, does not have to worry. She and other feminist 
educators, such as Tristan Taormino, can successfully promote ejaculation 
without any obstruction from the government. 10 6 Since Taormino first 
appeared on the Howard Stern Show at age eighteen, she has branded 
herself as a mainstream feminist pornographer. 10 7 Taormino produces 
ejaculation films1 0 8 and partnered with mega pornography producer, Vivid 
Entertainment, to produce a G-spot-oriented DVD entitled Expert Guide to 
the G-spot. 1 09Taormino narrates the video while her cohost demonstrates 
various techniques." 0 Of the scene in which one of her cohosts ejaculates, 

104. Mini-Biography, supra note 98.  
105. See, e.g., James R. Alexander, Roth at Fifty: Reconsidering the Common Law 

Antecedents ofAmerican Obscenity Doctrine, 41 J. MARSHALL L. REV. 393, 430 (2008) ("In 
United States v. Dennett, the Court found that a pamphlet mailed to a married woman for the 
purpose of proper sex education of her children was within the obscenity statute's intent to 
protect children, and although the material in the pamphlet might arouse lustful thoughts in 
some, the language, tone, and content was dignified and calculated to eliminate ignorance 
and curiosity."); Marci A. Hamilton, Art Speech, 49 VAND. L. REV. 73, 102 (1996) ("The 
government can overcome this presumption only if its regulation passes the strict scrutiny 
now applied to political speech. In other words, any regulation of art should be 
unconstitutional unless the government can prove a compelling interest in such regulation 
and it can show the regulation directly advances such an interest. Under this view, the 
Supreme Court's doctrine should be highly protective of art; governmental funding of new 
art becomes as troubling as its regulation of political speech, warranting skepticism and the 
highest level of scrutiny; and arts education becomes crucial for the health of a 
representative democracy."). Samantha Mortlock, What the [Expletive Deleted] is a 
Broadcaster To Do? The Conflict between Political Access Rules and the Broadcast 
Indecency Prohibition, 14 GEO. MASON L. REV. 193, 202 n. 62 (2006) ("Since the Supreme 
Court has ruled that the First Amendment does not protect obscene material but does protect 
indecent material, this Comment focuses on regulation of indecent political speech. It should 
be noted, however, that it may be impossible to classify political speech as 'obscene' 
because of the 'political value' exception set forth in Miller's third prong.") (citing Miller v.  
California, 413 U.S. 15 (1973)).  

106. TRISTAN TAORMINO, SECRETS OF GREAT G-SPOT ORGASMS AND FEMALE 

EJACULATION: THE BEST POSITIONS AND LATEST TECHNIQUES FOR CREATING POWERFUL, 
LONG-LASTING, FULL-BODY ORGASMS (Quiver, 2011) [hereinafter SECRETS OF GREAT G
SPOT ORGASMS].  

107. Tristan Taormino, INTERNET MOVIE DATABASE, 

http://www.imdb.com/name/nm1070417/bioTristan Taormino (last visited Jan. 9, 2012); 
Tristan Taormino, WIKIPEDIA, http://en.wikipedia.org/wiki/TristanTaormino (last visited 
Jan. 13, 2012) [hereinafter Tristan Taormino, WIKIPEDIA].  

108. Tristan Taormino, WIKIPEDIA, supra note 107; Tristan Taormino, Tristan 
Taormino's Expert Guide to the G-Spot, 
http://www.gamelink.com/display-product.jhtml?id=298812&src=vve&ref=vived (last 
visited Dec. 20, 2012).  

109. SECRETS OF GREAT G-SPOT ORGASMS, supra note 106.  
110. Id.
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Taormino says "[t]he female ejaculation scene in the movie is just 
amazing .... You can tell [that the performers] are really comfortable with 
each other. I couldn't believe how much she squirted!" 1" 

Taormino's film was not the only educational squirt film in recent 
years to make it into a mainstream venue.1 1 2 Susan Block produced, 
directed, and hosted Dr. Suzy's Squirt Salon: Secrets of Female 
Ejaculation.1 1 3 The film premiered at the Barcelona Erotic Film Festival 
and New York's CineKink Film Festival in 2005.114 Block's website 
markets the film toward those who know how to have a good time but want 
to maintain a focused educational agenda." Because her website alludes to 
history, art, science, politics, and education, Block might be attempting to 
mitigate the pornographic element of her work.1 1 6 On one hand, she 
explicitly depicts squirting, but by adding all of the highbrow subtext, she 
attempts to strain the eros from it. This tactic might reflect a latent concern 
with the relationship between squirting and the criminal justice system. 117 

In all, it seems that Block and others embed ejaculation in art and education 
in order to pass muster under Miller.118 

IV. Prosecution of Pornography Not Obscenity 

Without any interest in promoting the "sex positive feminist 
movement," notorious adult film producer Rob Black concerns himself 
more with pushing the envelope. 11 9 Black is the President of Extreme 

111. Id.  
112. Id.; Dr. Susan Block, Dr. Susan Block's Squirt Salon(s) Secrets of Female 

Ejaculation, http://www.drsusanblock.com/squirt/cinekink.htm (last visited Jan. 8, 2012).  
113. Block, supra note 112.  
114. Id.  
115. Id.  
116. Including non-pornographic, educational elements in her work may allow Block to 

avoid prosecution. For an application of the relevant law to nudist magazines depicting 
children, see Nudist Magazine Not Obscene Because of Political Focus, REPORTERS 
COMMITTEE FOR FREEDOM OF THE PRESS (Oct. 27, 2000), http://www.rcfp.org/browse
media-law-resources/news/nudist-magazine-not-obscene-because-politica-focus. ("The 
U.S. Court of Appeals in Philadelphia (3rd Cir.) ruled that a nudist magazine that contained 
pictures of unclothed children was not obscene, nor did it appeal to a 'prurient interest' 
merely because the children were nude. The magazines at issue . . . were devoted to nudist 
lifestyle issues. . . [and] had political value, meaning that it may influence political or social 
change. In its finding of political value, the court stated, 'Nudists are members of an 
alternative community, and the magazines champion nudists' alternative lifestyle.... ').  

117. See State v. Shapiro, 300 A.2d 595, 604-06 (N.J. Super. 1973); U.S. v. Gundlach, 
345 F.Supp. 709, 717 (M.D. Pa. 1972); Steven H. Shiffrin, Racist Speech, Outsider 
Jurisprudence, and the Meaning of America, 80 CORNELL L. REV. 43, 62 (1994); Miller v.  
U.S., 413 U.S. 15 (1973).  

118. Block, supra note 112.  
119. Leung, supra note 101. See U.S. v. Extreme Associates, 431 F.3d 150 (3d Cir.  

2005); John M. Kang, Taking Safety Seriously: Using Liberalism to Fight Pornography, 15
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Associates,' 20 the adult entertainment company forever linked to the widely 
cited and divisive holding in U.S. v. Extreme Associates.1 2 1 In 2005, Black 
and his wife were prosecuted in Pennsylvania for producing films depicting 
urination, torture, rape, and murder.12 2 FBI point-person and U.S. Attorney 

MICH. J. GENDER & L. 1, 11 (2008) ("Liberalism assumes that consumers of pornography 
distinguish between reality and pornographic fantasy and will not be moved to try a 
particular antisocial act merely because they have seen the act represented in pornography.  
The feminist critique directly contradicts this liberal assumption.") (quoting Jeffrey G.  
Shaman, Love Speech: The Social Utility of Pornography, 47 STAN. L. REv. 661, 667 
(1995)); Mini-Biography, supra note 98.  

120. Extreme Associates, 431 F.3d at 150.  
121. Id. See also Cusack, supra note 2, at n.75 ("Significantly, Judge Lancaster spent 

considerable time and space in the factual findings and stipulations portion of his opinion 
exploring the workings of the Internet and, specifically, how Extreme Associates used that 
forum to conduct its business. Particularly noteworthy was the precisely detailed procedure 
that customers needed to follow in order to access the material [which depicted rape, grave 
violence, and torture, that] Extreme Associates made available to its members. As Judge 
Lancaster spelled it out: To become a member of the Extreme Associate's website, an 
individual must have completed an on-line registration form which includes the following: 
1) name; 2) address; and 3) credit card information. Once the form was completed, the 
potential member clicked the "submit" button. If Extreme Associates accepted the applicant 
as a member, it then provided a user name and password to the new member and billed his 
credit card every three months. The court went on to provide even more details about 
specific types of materials available to members. This discussion is important in several 
respects. First, it illustrates how sophisticated the Internet has become in terms of its use as a 
commercial enterprise-and perhaps more to the point, how accepting the federal courts 
have become with this commercial viability. Second, it demonstrates how difficult it would 
be for a minor to access this material-arguably a prime motivation anytime adult materials 
are at issue. Finally, the layers of procedures guarding entry into the website serve as 
sufficient evidence that an adult could not simply stumble unwittingly upon the site. Indeed, 
to obtain entry into the "members only" section, a person must deliberately secure access 
through a paid subscription.") (citing Clay Calvert & Robert D. Richards, Vulgarians at the 
Gate: Privacy, Pornography & the End of Obscenity Law As We Know It, 34 Sw. U. L. REv.  
427, 446-47 (2005) (arguing that material that depicted extreme violence, rape, and murder 
to be protected content within the confines of one's home)).  

122. Extreme Associates, 431 F.3d at 151-152; Leung, supra note 101 ("Forced Entry' 
includes shots of women getting raped and murdered. It also includes suffocation, 
strangulation, beatings and urination."). Cusack, supra note 2, at n. 211 ("Although the 
sexual content of Extreme Associates' videotapes and its website may be highly offensive 
and revolting to many people-the company 'sells films of women being gang-raped, 
defecated on and having their throats slit'-what should come as no shock, this Article 
contends, is a January 2005 decision by a federal district court protecting that material. The 
bold decision holds that 'the federal obscenity statutes burden an individual's fundamental 
right to possess, read, observe, and think about what he chooses in the privacy of his own 
home by completely banning the distribution of obscene materials.' It was immediately 
dubbed 'landmark case about what Americans can watch in the privacy of their own 
homes.' Quickly lambasted as the height of judicial activism run amok by several U.S.  
Senators in a newspaper commentary, the decision in United States v. Extreme Associates 
already has been cited as precedent, albeit unsuccessfully, by other defendants facing federal 
obscenity prosecutions in different districts. Why? Because U.S. District Court Judge Gary 
L. Lancaster held that the federal obscenity statutes 'place a burden on the exercise of the
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for the Western District of Pennsylvania, Mary Beth Buchanan, said, "They 
made absolutely no attempt to comply with federal law. In fact, it was 
probably their intent not to . . . [b]ecause what they wanted to do was to 
make the most disgusting material available on the market. And they 
succeeded." 123 In Extreme Associates, Black admitted that his films met the 
federal definition of obscenity and the Miller test, but he was acquitted by 
the District Court, which held that the federal standard too broadly 
regulated private internet pornography. 124 

The Miller test developed during a time when pornography literally 
entered a community through shops, storefronts, and the mail. 12 5 It was 
locally invasive and visible by the public.12' Now, the internet permits the 

fundamental rights of liberty, privacy and speech' and that, after the United States Supreme 
Court's precedent-overturning decision in Lawrence v. Texas, 'the government can no 
longer rely on the advancement of a moral code i.e., preventing consenting adults from 
entertaining lewd or lascivious thoughts, as a legitimate, let alone a compelling, state 
interest.' With this reasoning in mind, Judge Lancaster concluded that 'the federal obscenity 
statutes violate the constitutional guarantees of personal liberty and privacy of consenting 
adults who wish to view defendants' films in private.' He thus dismissed the indictment 
against Extreme Associates and its owners, the husband-and-wife team of Robert Zicari and 
Janet Romano .... ") (citing Calvert & Richards, supra note 121); Extreme Associates, 431 
F.3d 150; Leung, supra note 101 ("'It's not involving the community. It's involving a 
private individual, who purchased these videos, and downloaded the images from the 
Internet into their home. So, where does that community .standard apply,' says Black. 'You 
can't apply a community to it if only one person is viewing it. They didn't go to a local 
video store. It was purchased privately by an individual at home, and sent to them in the 
mail. And that is the debate. And so, where is the community? Where do you apply it?"').  

123. Leung, supra note 101.  
124. Clay Calvert & Robert D. Richards, Stopping the Obscenity Madness 50 Years after 

Roth v. United States, 9 TEX. REv. ENT & SPORTS L. 1, 13-14 (2007) ("[C]onsumption 
today of sexually explicit adult material-with the advent of the Internet, DVD, and Video 
On Demand-occurs largely in the privacy of the home rather than in public places where 
adults and minors might be accidentally exposed to it. The Supreme Court's privacy and 
substantive due process jurisprudence-embodied in Lawrence v. Texas-now buttresses 
First Amendment-based free speech arguments to support protection for the distribution and 
sale to consenting adults of material that would currently be obscene under Miller.  
Therefore, obscenity laws must be abandoned, and First Amendment protection must be 
given to such content.") (citing Miller, 413 U.S. 15; Extreme Associates, 352 F. Supp. 2d 
578, 585 (2005)) "After Lawrence, however, upholding the public sense of morality is not 
even a legitimate state interest that can justify infringing one's liberty interest to engage in 
consensual sexual conduct in private." Lawrence, 539 U.S. at 578-79. Id. at 593.  
"Defendants do not dispute, for purposes of this motion, that the films involved in this case 
are obscene within the meaning of sections 1461, 1462 and 1465 and as that term is defined 
in Miller v. California, (citation omitted)." Id. at 585. The defendant admitted that his 
material met the definition for obscenity, but the defendant prevailed on an as applied 
substantive due process challenge. Id. at 591.  

125. Miller, 413 U.S. 15.  
126. Miller, 413 U.S. 15; Extreme Associates, 431 F.3d 150; U.S. v. Stagliano, 693 F.  

Supp. 2d 25, 27, 32-33.
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transportation of pornography from one private location to another. 127 The 
films in Extreme Associates could be found obscene under the Miller 
test, 12 8 which requires that obscene material offends local standards of 
decency, but the court held that obscenity statutes, which codify the Miller 
test, cannot extend to private distribution of pornographic material that is 
available through password-protected accounts online. 12 9 Following their 
successful appeal of Extreme Associates, the government expects 
compliance from pornographers under both federal law and Miller.130 This
allows case-by-case prosecution, but also subjects cases brought under 
federal standards to unpredictable outcomes. 131 

To help pornographers avoid prosecution during the Ashcroft era, 
obscenity expert Paul Cambria famously warned against certain depictions 
that were dangerous to feature on the covers of pornographic videos 
available in public spaces. 132 His catalogue of legally problematic material 
is known as the Cambria List. 13 3 This list may apply to the "covers" of 
online videos, thumbnail photos visible to the public on the internet, as well 
as physical DVD sleeves visible to the public at adult stores. 134 Black later 
said that if one eliminated all of the items on the Cambria List, "you would 
basically eliminate adult entertainment as we know it, or you would have 
incredibly boring pornography." 13

' During an interview with Frontline, he 
described some of the listed items: 

No homosexual acts. No black guys with white girls. No she
males, transsexuals. No facial cum shots. No two guys on a girl.  
No putting the fingers in the girl's vagina, and opening it up. No 
sharing of a dildo; girls can't share a dildo. And these are the 
things that are on the list. There's others on there, I just can't 
remember them all. 136 

127. See, e.g., Extreme Associates, 431 F.3d 150; Stanley v. Georgia, 394 U.S. 557 
(1969).  

128. Miller, 413 U.S. 15; 18 U.S.C. 1461, 1462, 1465.  
129. See, e.g., Ashcroft v. American Civil Liberties Union, 535 U.S. 564 (2002); 

Stagliano, 693 F. Supp. 2d at 27, 32; Miller, 413 U.S. 15; Extreme Associates, 431 F.3d 
150; 18 U.S.C. 1461, 1462, 1465.  

130. 18 U.S.C. 1462, 1465, 1466; 47 U.S.C. 223(d) (2006); Miller, 413 U.S. 15.  
131. Miller, 413 U.S. 15.  
132. Cambria List, FRONTLINE, 

http://www.pbs.org/wgbh/pages/frontline/shows/porn/prosecuting/cambria.html (last visited 
Dec. 21, 2011); Cusack, supra note 2.  

133. Cusack, supra note 2; Camille A. Nelson, Lovin' The Man: Examining The Legal 
Nexus Of Irony, Hypocrisy, And Curiosity, 2007 Wis. L. REv. 543, 563, 574 (2007); 
Michael J. Gray, Applying Nuisance Law To Internet Obscenity, 6 J.L. POL'Y FOR INFO.  

Soc'y 317 (2010).  
134. Cambria List, supra note 132; Extreme Associates, 431 F.3d 150.  
135. Cambria List, supra note 132.  
136. Id.

62 vol. 22:1



Obscene Squirting

The Cambria List was made pre-Lawrence and its extreme 
conservatism is offensive to modem notions of equality. 13 7 It includes some 
items that cannot be prohibited-such as interracial couples-and some 
items that suffer -routine prosecution-such as excrement fetishes. 138 

Female ejaculation is on the list. 13 9 Cambria warned that the government 
would prosecute depictions of ejaculation regardless of the difference 
between urination and squirting. 40 The dual argument that, first, 
ejaculation is a positive experience and, second, its depiction is not 
prohibited by statute, led some to decry the squirting-related obscenity 
charges filed against Black's fellow gonzo pornographer John "Buttman" 
Stagliano in U.S. v. Stagliano.1 4 1 

137. Id.; Lawrence v. Texas, 539 U.S. 558, 590 (2003) (Scalia, J., dissenting) ("State 
laws against bigamy, same-sex marriage, adult incest, prostitution, masturbation, adultery, 
fornication, bestiality, and obscenity are likewise sustainable only in light of Bowers' 
validation of laws based on moral choices. Every single one of these laws is called into 
question by today's decision; the Court makes no effort to cabin the scope of its decision to 
exclude them from its holding."). For some applications of Lawrence, see U.S. v. Stagliano, 
693 F. Supp. 2d 25 at 27, 37-38 ("I reject the notion that the liberty interest announced in 
Lawrence somehow includes a right to obtain or distribute obscenity . . . In defining the 
contours of the liberty interest . . . [t]he possession and use of obscenity are hardly 
analogous to the sexual acts that the Lawrence Court found to be so instrumental to the 
relationships of homosexual persons."); Calvert & Richards, supra note 124, at 12-13 ("The 
privacy argument for striking down laws targeting obscene speech is now gaining roots in 
the law. In 2005, U.S. District Court Judge Gary F. Lancaster tossed out the obscenity 
indictment against Extreme Associates and its operators, Robert Zicari and Janet Romano.  
Interpreting the U.S. Supreme Court's decision in Lawrence v. Texas as 'holding that public 
morality is not a legitimate state interest sufficient to justify infringing on adult, private, 
consensual, sexual conduct even if that conduct is deemed offensive to the general public's 
sense of morality,' Judge Lancaster concluded that federal statutes that forbid the 
distribution of obscene material cannot survive the strict scrutiny standard of judicial 
review; such statutes 'burden an individual's fundamental right to possess, read, observe, 
and think about what he chooses in the privacy of his own home by completely banning the 
distribution of obscene materials."') (citing Lawrence, 539'U.S. 558); Extreme Associates, 
431 F.3d 150.  

138. Katzenbach v. McClung, 379 U.S. 294 (1964); Clay Calvert & Robert D. Richards, 
Gay Pornography and the First Amendment: Unique, First-Person Perspectives on Free 
Expression, Sexual Censorship, and Cultural Images, 15 AM. U. J. GENDER SOC. POL'Y & L.  
687 (2007). See, e.g., VA. CODE ANN. 18.2-372 (West 2003).  

139. Baskin, 10 N.Y. CITY L. REv. 155, at 187 ("Cambria List circulates the porn 
industry, advising companies against portraying inter-racial sex, female ejaculation, gay 
male sex, sado-masochism, and transsexuals if they want to avoid prosecution."); Extreme 
Associates, 431 F.3d 150.  

140. Cambria List, supra note 132 
141. Chris Ashford, Female Ejaculation, 'Buttman' and the Obscenity Trial, LAW AND 

SEXUALITY BLOG (Jul. 19, 2010, 7:58 PM), http://lawandsexuality.blogspot.com/2010/07/ 
female-ejaculation-buttman-and.html; Robert D. Richards & Clay Calvert, Obscenity 
Prosecutions and the Bush Administration: The Inside Perspective of the Adult 
Entertainment Industry & Defense Attorney Louis Sirkin, 14 VILL. SPORTS & ENT. L.J. 233, 
243 n. 42 (2007). Stagliano is credited with inventing what is known as "gonzo"
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Buttman was charged in connection with the alleged distribution of 
obscenity.1 42 The government accused Buttman and his wife of distributing 
in interstate commerce two obscene films entitled Milk Nymphos and Storm 
Squirters 2: Target Practice, and a movie trailer titled Belladonna: Fetish 
Fanatic 5, which was accessible to the public on a website that Buttman 
allegedly owned.14 3  Throughout the trial, jurors in Washington D.C.  
watched several portions of the films that contained images of, among 
other things, pornographers using "'syringes and tubes to pump milk into 
women's anus [sic] and vaginas then expelling the milk from their orifices 
and 'into each other's mouths' [and] [e]xtreme close-up shots" of "'women 
squirting liquid' across the room and onto each other." 144 The Washington 
City Paper reported that the portion of Storm Squirters shown in open court 
was of two women discussing squirting as one offers to use the other as 
target practice for a long-range squirt.14 5 The offeror then squirts from her 
vulva an unverified, clear substance into the recipient's mouth.14 6 In 
pornography, squirting generally describes ejaculation, but considering that 
Buttman has fetishistically used milk for watersports, the liquid could 
possibly be a substance other than ejaculate.147 The film ends in a m6nage
a-trois, concluding as the male actor ejaculates onto the faces and mouths 
of the female actors.14 8 Before asking the jurors in Stagliano to reach a 
decision, and even before the defense made its case, Judge Richard Leon 
dismissed the charges as a matter of law due to "woefully insufficient" 
evidence.14 9 

pornography. Extreme Associates, 431 F.3d 150; Stagliano, 693 F. Supp. 2d at 27; U.S v.  
Stagliano, 729 F. Supp. 2d 215, 217 (D.D.C. 2010). For the portions of the U.S. Code 
related to Stagliano's prosecution, see 18 U.S.C. 1462,1465, 1466; 47 U.S.C. 223(d).  

142. Stagliano, 693 F. Supp. 2d at 27.  
143. Stagliano, 729 F. Supp. 2d at 217; Amanda Hess, Opening Arguments in the U.S. v.  

John "Buttman" Stagliano, WASH. CITY PAPER (Jul. 13, 2010), 
http://www.washingtoncitypaper.com/blogs/sexist/2010/07/13/opening-arguments-in-the-u

s-vs-john-buttman-stagliano/ [hereinafter Opening Arguments].  
144. Opening Arguments, supra note 143.  
145. Amanda Hess, Buttman Trial: Courthouse Porn Viewing Turns to Squirting, WASH.  

CITY PAPER (Jul. 14, 2010), http://www.washingtoncitypaper.com/blogs/sexist/2010/07/14/ 
buttman-trial-courthouse-pom-viewing-tums-to-squirting/ [hereinafter Courthouse Porn 
Viewing].  

146. Id.  
147. Id.; Opening Arguments, supra note 143.  
148. Courthouse Porn Viewing, supra note 145.  
149. Hsu, supra note 102. See also Pope v. Illinois, 481 U.S. 497 (1987); Jenkins v.  

Georgia, 418 U.S. 153 (1974); Juliana Brint, Buttman Trial: The Bradley Effect, WASH.  
CITY PAPER (Jul. 16, 2010), 
http://www.washingtoncitypaper.com/blogs/sexist/2010/07/16/buttman-trial-the-bradley
effect/ [hereinafter The Bradley Effect]; Amanda Hess, Buttman Trial: Judge Strikes 
Corrupted Porn Evidence, WASH. CITY PAPER (Jul. 15, 2010), 
http://www.washingtoncitypaper.com/blogs/sexist/2010/07/15/buttman-trial-judge-strikes
corrupted-porn-evidence/ [hereinafter Judge Strikes].
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"I hope the government will learn a lesson from its experience," 
Leon said in a rebuke. He cited a string of "difficult, challenging 
and novel questions" raised in the case concerning decades-old 
federal obscenity statutes, the Internet, free speech and criminal 
defendants' rights. "I hope that [higher] courts and Congress will 
give greater guidance to judges in whose courtrooms these cases 
will be tried," he said.'" 0 

Considering the Stagliano dismissal, future prosecution of such 
material could be unfavorable toward the government, but does this make 
Washington D.C. or other governmental entities less likely to claim that 
squirting is obscene?' 

It is not surprising that FBI Agent Daniel Bradley, who first flagged 
the Stagliano films, claimed that the ejaculation was obscene."5 2 Bradley 
testified, "Looking at the covers [on the website], it appeared that those 
movies emphasized the excretory function and squirting, so that's why I 
ordered them."' 3 One scene did show a man "inserting 'his penis into a 
woman's anus' and then immediately [inserting it] into 'another woman's 
mouth.""5 4 The press did not report whether that scene or any other scenes 
depicted excrement.' 5 5 It is possible that Bradley confused urination with 
squirting or truly believed that squirting would meet the Miller test. It is not 
atypical for police to exhibit institutionally and personally patriarchal and 
misogynistic attitudes.156 These professional and personal attitudes could 

150. Hsu, supra note 102.  
151. Id.; Miller v. California, 413 U.S. 15 (1973).  
152. Juliana Brint, Buttman Trial: Courthouse Porn Shows Milk Enemas, Racial Epithets 

to D.C. Jurors, WASH. CITY PAPER, (Jul. 14, 2010), http://www.washingtoncitypaper.com/ 
blogs/sexist/2010/07/14/buttman-trial-courthouse-porn-shows-milk-enemas-racial-epithets
for-dc-jurors/.  

153. Id.  
154. Opening Arguments, supra note 143; The Bradley Effect, supra note 149. Miller, 

413 U.S. at 23-25; U.S. v. Extreme Associates, 431 F.3d 150 (3d Cir. 2005); U.S. v.  
Stagliano, 693 F. Supp. 2d 25, 27; U.S v. Stagliano, 729 F. Supp. 2d 215, 217 (D.D.C.  
2010).  

155. Miller, 413 U.S. 15; The Bradley Effect, supra note 149; Opening Arguments, supra 
note 143; Courthouse Porn Viewing, supra note 145.  

156. See Cara Rabe-Hemp, Survival in an "All Boys Club": Policewomen and Their 
Fightfor Acceptance, 31 POLICING INT'L J. POLICE STRAT. & MGMT. 251 (2008); J. C. Hunt, 
The Logic of Sexism Among Police, 3 WOMEN & CRIM. JUST. 3 (1991); A. D. Page, True 
Colors: Police Officers and Rape Myth Acceptance, 5 FEMINIST CRIMINOLOGY 315 (2010); 
Baskin, 10 N.Y. CITY L. REv. 155, at 186-187 ("However, obscenity laws only prohibit 
materials that are sexual in nature. Moreover, which sexual materials are banned and which 
are left alone reveal, in some cases at least, an interest not in preventing objectification but 
promoting it. . . . There are arguments to be made that a film, even an explicit film, about 
any of these subjects could have an empowering effect, depending on the viewer, the 
context, and the story told. Intentionally omitting these subjects conveys a message that 
these acts and these people are perverse and deviant. By censoring sexual speech, the 
government fails at preventing moral harm and only succeeds in producing shame-and
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certainly be responsible for the type of failure in judgment that results in 
the classification of squirting as obscenity. 157 

Some of Buttman's films may have approached the unmeritorious 
prurience that Miller seeks to inhibit. 15 But in comparison to some of the 
films in Extreme Associates, Buttman's films seem less intended to be 
patently offensive. 159 At the heart of Miller is a desire to eradicate the 
degradation of sex, humanity, and the body. 160 Even those who most 
oppose pornography attempt to segregate body-positive, pro-woman erotica 
from derogatory, anti-woman obscenity. 161 According to Susan 
Brownmiller, anti-pornography feminists support an understanding of 
Miller that snuffs out the torture and oppression of women.'162 

The feminist objection to pornography is not based on prurience, 
which the dictionary defines as lustful, itching desire. We are not 
opposed to sex and desire, with or without the itch, and we 
certainly believe that explicit sexual material has its place in 
literature, art, science and education. Here we part company 
rather swiftly with oldline conservatives who don't want sex 
education in the high schools, for example.  

No, the feminist objection to pornography is based on our belief 
that pornography represents hatred of women, that pornography's 
intent is to humiliate, degrade and dehumanize the female body 
for the purpose of erotic stimulation and pleasure. We are 
unalterably opposed to the presentation of the female body being 
stripped, bound, raped, tortured, mutilated and murdered in the 
name of commercial entertainment and free speech. 163 

In Stagliano, the categorization of a woman's ejaculation as obscene, 
when a man's ejaculation is not obscene, clearly dehumanizes the female 

shame is undoubtedly more to blame for 'corrupting and debasing' the human personality 
than pleasure ever could be.") (standing for the proposition that the government's interest 
and means could be rooted in, vulnerable to, or fuel sexist or degrading attitudes). For cases 
illustrating the content of banned materials, see Miller, 413 U.S. 15; Extreme Associates, 
431 F.3d 150; Stagliano, 693 F. Supp. 2d at 27; Stagliano, 729 F. Supp. 2d at 217.  

157. Id.  
158. Miller, 413 U.S. at 15, 17-18 (calling the material in question "appealing to prurient 

interests" and "devoid of any serious merit"); Extreme Associates, 431 F.3d 150; Stagliano, 
693 F. Supp. 2d at 27; Stagliano, 729 F. Supp. 2d at 217. See also Opening Arguments, 
supra note 143 (including opening arguments debating films' merits).  

159. Miller, 413 U.S. 15; Extreme Associates, 431 F.3d 150.  
160. See, e.g., Brownmiller, supra note 17; Packard & Schraibman, 4 UCLA WOMEN'S 

L.J. 299, 301 ("As a leader of the anti-pornography movement, Catharine MacKinnon 
argues that pornography is the sexually explicit subordination of women, and that it must be 
eliminated in order to end gender inequality."); Miller, 413 U.S. 15.  

161. Cusack, supra note 2, at 61.  
162. Miller, 413 U.S. 15.  
163. Brownmiller, supra note 17.
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body in a hateful way. 164 Even though Brownmiller's thoughts can be 
applied to ejaculation, they cannot be applied to the bulk of Buttman's 
work considered in Stagliano.16 5 The patriarchal tone in some of the films 
is explicit. 166 For example, during some portions of the film, white women 
use a taboo racial epithet to engage a black man in a mnage-a-trois. 16 7 

Some might consider this scene to be obscene. 168 But, like discriminating 
feminists, the Court can find that a film is obscene and still note the 
difference between ejaculation and urination, and degradation and 
pleasure. 169 

Before Miller v. California, the Court found the defendant in Miller v.  
Reddin guilty of producing five obscene pieces of literature.70 The books 
were taken as a whole even though some parts were not obscene." In 
Reddin, the Court made a careful distinction between ejaculation and 
urination. 172 

[Bloth liquid urinary and solid fecal excretion are all 
portrayed ... the Court finds in these books a scabrous scatology 
of sex-cum-excretion-realistic descriptions of the noises and 
sounds and sights associated with sex acts of all kinds, normal 
and perverted, and with acts of liquid and solid excretion, both 
male and female . . . fetishism with both male and female 
ejaculations . . . mutual acts of oral, vaginal and anal copulation 
and masturbation, along with occasional fecal and urinary 
excretions climaxed simultaneously with orgasms and 
ejaculations . . . forced] oral, vaginal and anal copulation 
causing her sex organs to function simultaneously with her 

164. See U.S. v. Stagliano, 693 F. Supp. 2d 25, 27; U.S v. Stagliano, 729 F. Supp. 2d 
215, 217 (D.D.C. 2010). Generally, the depiction of a male ejaculating does not subject 
pornographers to obscenity prosecution, but the depiction of female ejaculation in 
Stagliano's films did.  

165. Supra note 164.  
166. See, e.g., The Bradley Effect, supra note 149 (discussing scenes in Buttman's Milk 

Nymphos).  
167. Id.; Shiffrin, supra note 117, at 62 ("Alternatively, one might argue that unlike 

racist speech, obscenity is not political (except for obscenity that has political value but not 
enough to deserve the label of 'serious' political value) and that political speech is 
particularly privileged. Here much depends on the definition of 'political.' Assume for the 
moment that feminist conceptions of the political are ignored (so that obscenity is 
nonpolitical). Is it clear that a racist insult implicates politics?").  

168. Id.  
169. Miller v. Reddin, 293 F. Supp. 216, 225-228 (C.D. Cal. 1968); Stagliano, 693 F.  

Supp. 2d at 33-34; Stephen E. Gottlieb & David Schultz, The Empirical Basis of First 
Amendment Principles, 19 J.L. & POL. 145, 162 (2003) ("A little censorship might prevent 
more censorship if tolerance is promoted by catharsis, i.e., feelings of relief or satisfaction 
with censorship.").  

170. Miller, 293 F. Supp. at 225-228.  
171. See, e.g., Stagliano, 693 F. Supp. 2d at 27, 32-33.  
172. Miller, 293 F. Supp. at 225, 228.
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organs of excretion, the fecal and urinary matter receiving vivid 
and detailed description. 173 

As far back as the 1960s and 1970s the Court acknowledged female 
and male ejaculation equally while differentiating them from urination.' 7 4 

This adds mystery the government's belief in Stagliano that they could 
prevail on a charge of obscenity centering on the depiction of a woman 
squirting into another woman's mouth where the same film concluded with 
a man ejaculating in two women's mouths. 175 As previously stated, it could 
be a patriarchal influence, or ignorance about the human body. But it could 
also be that the State did not like the context in which the women were 
depicted squirting.176 In the videos, women squirted for sport.'7 7 Perhaps 
the sport made the supposed ejaculation in Storm Squirters 2 too abnormal 
for the federal government.17 8 Although there have been no prosecutions in 
recent years for measuring bust size or measuring penis length on film, 
pornographers who measure the distance of ejaculation on film might be in 
violation of obscenity laws in Washington D.C.179  Agent Bradley's 
perception of these films as obscene and the resulting prosecutorial action 
against Buttman and Storm Squirters 2 remains a curiosity.' 80 

173. Id.  
174. Compare id. with Marc Stein, Boutilier and the U.S. Supreme Court's Sexual 

Revolution, 23 LAw & HIST. REv. 491, 535 (2005) ("[O]bscenity rulings in the period from 
1965 to 1973: that the Court's vision of sexual citizenship was not libertarian or egalitarian 
and that it was based on a doctrine that privileged adult, heterosexual, monogamous, 
marital, familial, domestic, private, and procreative forms of sexual expression.... Drawing 
on familial fantasies about the 'civilized' past of middle-class 'free' white men, the doctrine 
allowed the state to continue regulating the nation's sexual borders. We need not look to the 
post-1973 period for evidence of a Court reversing itself in a set of sexually conservative 
rulings produced in an era of backlash. . . . Responding to sexual revolutions from below, 
the Court sought to limit their effects from above. As Justice Warren Burger wrote in a 1973 
obscenity case, 'One can concede that the sexual revolution of recent years may have had 
useful byproducts in striking layers of prudery from a subject long irrationally kept from 
needed ventilation. But it does not follow that no regulation of patently offensive hard core 
materials is needed or permissible; civilized people do not allow unregulated access to 
heroin because it is a derivative of medicinal morphine."' (quoting Miller, 413 U.S. at 33)).  

175. Stagliano, 693 F. Supp. 2d 25.  
176. Id. at 27, 32-33. See also Courthouse Porn Viewing, supra note 145. Compare 

Warren, supra note 66.with Jendi Reiter, Serial Killer Trading Cards and First Amendment 
Values: A Defense of Content-Based Regulation of Violent Expression, 62 ALB. L. REv. 183, 
195 (1998) ("Stanley Fish similarly contends that at some point, after debating the issue, 
people must act on their best judgment, despite the fact that it will inevitably be imperfect 
and uncertain. Waiting for absolute certainty amounts to an abdication of responsibility in 
the face of present-day harms.").  

177. Stagliano, 693 F. Supp. 2d 25. See supra notes 145-148 (describing scenes from 
Storm Squirters, in which porn actors depict ejaculation as a sport).  

178. Supra note 177.  
179. Supra note 177.  
180. U.S v. Stagliano, 729 F. Supp. 2d 215, 217 (D.D.C. 2010). See also The Bradley 

Effect, supra note 149 (describing scenes from Milk Nymphos that prosecution played for
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Why wouldn't police and prosecutors be able to distinguish urination 
from ejaculation? 18 ' Is it because they are misogynistic, patriarchal, 
inexperienced, or uneducated naysayers?' 8 2 Is it because avant-garde 
performers demonstrate radical, extreme, or specialized skills that provoke 
disbelief or confusion?18 3 Is it because directors and producers intentionally 
blur the lines between ejaculation, excretion, and obscenity in order to 
provoke a response from the public or the authorities, or to maximize a 
film's appeal to a broad range of fetishes?' 84 In spite of any conjecture, 
anyone who involves himself with squirting has a responsibility to chill 
hateful mistreatment of ejaculation that hurts women.  

CONCLUSION 

Scientists and pornographers agree: ejaculation is a natural response to 
sexual stimulation. Doctors and adult entertainers know that there is a 
difference between squirting and urination. Judges have proven that they 
are aware of the distinction. But other members of the criminal justice 
system may not understand the necessary distinction. It would be in the 
best interest of sex-positive feminism, science, and the criminal justice 
system for people to learn about squirting and accept it as normal in order 
to avoid an erroneous conclusion that the depiction of pleasure is obscene.  

jurors); Judge Strikes, supra note 149 (discussing selected scenes from Storm Squirters that 
prosecution showed to jurors).  

181. Warren, supra note 66.  
182. See Rabe-Hemp, supra note 156; Hunt, supra note 156; Page, supra note 156.  
183. Warren, supra note 66.  
184. Leung, supra note 101; U.S. v. Extreme Associates, 431 F.3d 150 (3d Cir. 2005).  

Contra Blue, supra note 4. See also The Bradley Effect, supra note 149.
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In the field of post-conflict reconstruction, gender-related issues are 
mostly analyzed through a legal or a development paradigm. These 
conditions, coupled with a general disinclination by the international 
community-the industrialized, Western countries-to challenge cultural 
norms, whether real or imagined, allow for a security-first approach, a 
security-development nexus, or both to take precedence regarding post
conflict reconstruction. This Article advances the argument that by viewing 
gender issues as existential to the security of a state transitioning out of 
conflict, as opposed to as a development or a legal issue, makes it possible 
to engage in real reconstruction, addressing the gender bias that dominates 
many societies.  

INTRODUCTION 

Two decades have passed since the Committee for the Elimination of 
Discrimination against Women issued General Recommendation No. 19, 
(1992), defining gender-based violence as a form of discrimination against 
women.' The recommendation, coupled with changes in international 
criminal law,2 fortified resolve to end the culture of impunity that had 
existed in respect to gender-based violence3 in times of conflict. 4 Alongside 
the aforementioned changes, issues such as the empowerment of women 
also began to receive more attention, resources, and interests. 5 This was 

1. General Recommendation No. 19 of the Committee on the Elimination of 
Discrimination Against Women, U.N. Doc. CEDAW/C/1992/L.I/Add. 15 (1992).  

2. See, e.g., id. The Security Council had itself recognized that "sexual violence in 
conflict zones is indeed a security concern ... [and that] sexual violence profoundly affects 
not only the health and safety of women, but the economic and social stability of their 
nations." U.N. Deems Sexual Attacks a Security Issue, L.A. TIME, June 20, 2008, 
http://articles.latimes.com/2008/jun/20/world/fg-violence20 (quoting Condoleezza Rice).  

3. Gender-based violence does not cover all forms of violence directed at women, but 
only violence that stems from how one views women's role in society. Rashida Manjoo & 
Calleigh McRaith, Gender-Based Violence and Justice in Conflict and Post-Conflict Areas, 
44 CORNELL INT'L L.J. 11, 16 (2011); Nancy Felipe Russo & Angela Pirlott, Gender-Based 
Violence Concepts, Methods, and Findings, 1087 ANN. N.Y. ACAD. SC. 178, 181 (2006).  

4. See Kelly D. Askin, The Quest for Post-Conflict Gender Justice, 41 COLUM. J.  
TRANSNAT'L L. 509, 521 (2002) (arguing that "redress for sexual violence remains 
extremely limited and selective"); Judith Gardam & Michelle Jarvis, Women and Armed 
Conflict: The International Response to the Beijing Platform for Action, 32 COLUM. HuM.  
RTs. L. REv. 1 (2000) (examining the different ways armed conflict affects women and how 
the international community responded to these issues).  

5. See, e.g., Dianne Otto, The Exile of Inclusion: Reflections on Gender Issues in 
International Law over the Last Decade, 10 MELB. J. INT'L L. 11, 12 (2009) (highlighting 
the change that has occurred with respect to promoting women's issues and stating that the 
Security Council Resolution 1325 and 1820 bring about "the remarkable spread of feminist
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due to the recognition that women experience conflict differently than men, 
especially as many post-Cold War conflict victims are targeted because of 
their sex,' leading to the possibility of gendercide.' In 2006, United 
Nations (UN) Secretary-General Kofi Annan declared: 

[W]omen are every bit as affected as any man by the challenges 
facing humanity in the twenty-first century-in economic and 
social development, as well as in peace and security. Often, they 
are more affected. It is, therefore, right and indeed necessary that 
women should be engaged in decision-making in every area, with 
equal strength and in equal numbers . . . there is no policy for 
progress more effective than the empowerment of women and 
girls. Study after study has taught us that no other policy is as 
likely to raise economic productivity, or to reduce infant and 
maternal mortality. No other policy is as sure to improve 
nutrition and promote health-including the prevention of 
HIV/AIDS. No other policy is as powerful in increasing the 
chances of education for the next generation. And I would also 
venture that no policy is more important in preventing conflict, or 
in achieving reconciliation after a conflict has ended.  

Post-conflict reconstruction literature grapples with epistemological 
questions of whether post-conflict reconstruction is about the physical 
rebuilding of the society, the attainment of justice for victims, or the 
transformation of the society, including changing social and cultural norms 
and how they are viewed and defined.9 These epistemological gaps mean 
that gender and gender issues either do not receive sufficient attention 

ideas throughout the UN system, into the most unlikely places, and they illustrate the 
productivity that can flow from the institutional embrace of 'emancipatory' ideas, in the 
form of institutional developments as well as inspiring local and global movements for 
change").  

6. The conflicts of the post-Cold War period are not driven by traditional political 
ideology (liberalism, Marxism, socialism) but by ethnic hatred, genocidal intentions, greed, 
and religion. In these conflicts, the overall aim is the destruction of the enemy, which 
encourages the targeting of women through systematic killing or rape, which can lead to 
expulsion or murder. See generally KARL CORDELL & STEFAN WOLFF, ETHNIC CONFLICT: 
CAUSES, CONSEQUENCES, RESPONSES (2010); Catherine A. MacKinnon, Crimes of War, 
Crimes ofPeace, 4 UCLA WOMEN'S L.J. 59 (1993).  

7. See generally MARY ANNE WARREN, GENDERCIDE: THE IMPLICATIONS OF SEX 
SELECTION (1985) (noting that gendercide refers to the deliberate extermination of person 
because of their sex).  

8. Press Release, Secretary-General, No Policy for Progress More Effective Than 
Empowerment of Women, Secretary-General Says in Remarks to Woman's Day Observance, 
Address Before the United Nations, UN Press Release SG/SM/10370 (March 8, 2006), 
http://www.un.org/News/Press/docs/2006/sgsm10370.do.htm.  

9. Fionnuala Ni Aolain & Michael Hamilton, Gender and the Rule of Law in 
Transitional Societies, 18 MINN. J. INT'L L. 380, 385-3 86 (2009).
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within the field of post-conflict reconstruction, or are used as part of an 
anecdote-based approach to shock an audience into action." Another 
reason for the lack of progress stems from a desire to avoid accusations of 
neo-colonialism, 12  leading donors to accept indigenous misogynist 
practices. 13 Finally, a weak enforcement mechanism permits impunity, 
inequality, discrimination, and violence to continue, as the international 
community-a group consisting of industrialized, Western countries-fails 
to address the pervasiveness of structural violence 1 4 and the genderized 
nature of society." 

This conceptual Article strives to offer a schema illustrating the links 
among gender, post-conflict reconstruction, and security. It advances the 
argument that incorporating gender within the polysemous concept of 

10. For news reports demonstrating this general observation, see Owen Bowcott, 
Afghanistan Worst Place in the World for Women, but India in Top Five, THE GUARDIAN, 

June 14, 2011, at 19; Jeffrey Gettleman, Congo Study Sets Estimatefor Rapes Much Higher, 
N.Y. TIMES, May 11, 2011, at A4. See also Tracy E. Higgins & Rachel P. Fink, Gender and 
Nation-Building: Family Law as Legal Architecture, 60 ME. L. REv. 375 (2008) (arguing 
that family law is an important part of the legal architecture of nation-building).  

11. George W. Bush, President, The State of the Union Address (Jan. 30, 2002), in The 
State of the Union Address, THE GUARDIAN (Jan. 30, 2002), 
www.guardian.co.uk/world/2002/jan/30/usa?INTCMP=SRCH ("The last time we met in 
this chamber, the mothers and daughters of Afghanistan were captives in their own homes, 
forbidden from working or going to school. Today women are free, and are part of 
Afghanistan's new government. And we welcome the new minister of women's affairs, Dr.  
Sima Samar.").  

12. Within the development field, there are growing voices against the way 
reconstruction is managed and promoted by the international community. Demands that 
developing countries modify their political, social, and economic systems are seen as a new 
form of neocolonialism. See STEVEN HOLTZMAN ET AL., POST-CONFLICT RECONSTRUCTION: 

THE ROLE OF THE WORLD BANK (1998).  

13. For example, when President Karzai needed to form political alliance, women's 
rights were sidelined with very little-if any-criticism from western policymakers who the 
Afghan Hazara Marriage Laws. Jon Boone, 'Worse than the Taliban'-New Law Rolls 
Back the Rights for Afghan Women, THE GUARDIAN (March 30, 2009), 
http://www.guardian.co.uk/world/2009/mar/3 1/hamid-karzai-afghanistan-law?INTCMP= 
SRCH.  

14. Structural violence refers to social injustice. It focuses on inequalities, wrongs, 
alienation, and exploitation that exist in society. Johan Galtung, 'Violence, Peace, and Peace 
Research, 6 J. PEACE RESEARCH 167, 171 (1969).  

15. This includes the industrialized world, where discriminatory practices and 
inequality continue, though not to the same degree as in the non-Western world. For 
example, reportedly, only one-in-ten board members in the European Union are women, 
ensuring that in the current rate it would take at least fifty years before there is gender parity 
on company boards. Jerzy Buzek & Viviane Reding, Women in the Boardroom, N.Y. TIMES, 

(Feb. 28, 2011), www.nytimes.com/2011/03/01/opinion/Oliht-edbuzek0l.html. See also 
Charles Arthur, EU Plans Tough Quota to Put Women in the Boardroom, THE GUARDIAN, 
March 4, 2012, at 25; Tom McCarthy, Women Make Gains in Boardrooms Worldwide but 
US Still Lags Behind, THE GUARDIAN (March 8, 2012), 
http://www.guardian.co.uk/society/2012/mar/08/equality-usa.
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national security highlights the importance of gender and gender issues.  
Moreover, such incorporation permits-if not encourages-the adoption of 
extraordinary measures that challenge socially constructed, anachronistic 
practices, norms, and boundaries-whether custom-based, religious, 
cultural, or legal-that some then use as an excuse to defend discriminatory 
practices. Infusing gender issues into a national security paradigm in a 
post-conflict setting means making gender an existential issue. 16 This 
approach is not only just, but is also practical: 

[C]onflict often leaves more women alive than men, skewing the 
population and forcing women to lead their households and to 
take on other leadership roles simply because of the absence of 
the men who used to play those roles. Thus even if a country 
does not want to involve its women in the transition process, their 
involvement may just be a fact of the circumstances, and any 
hindrance to women taking on these responsibilities can be 
detrimental to the country's transition. For these reasons, it is in a 
transitioning country's best interest to take a redistributive, 
equality-based approach, even if equality as a principle has no 
inherent value for that country.17 

This Article is divided into five sections and a conclusion. Section I is 
a review of feminism, highlighting the evolution of discourse on women's 
rights and gender. This section recognizes that many of the issues affecting 
societies currently transitioning out of conflict also existed in Western 
societies; turning to culture, religion, or social norms, Western societies 
appeared at times to defend discriminatory practices, claiming that they fell 

16. Professor Geoffrey L. Smith offers an example of how an issue's importance 
intensifies once a national security label is attached to it, highlighting that, in dealing with 
the perceived Soviet threat, "[t]he men who built the US security state joined with allies in 
corporate, religious, scientific, medical, and academic circles to ostracize domestic groups 
deemed harmful to national safety by identifying them with the terrible 'Other."' Geoffrey 
S. Smith, National Security and Personal Isolation: Sex, Gender, and Disease in the Cold
War United States, 14 INT'L HISTORY REV. 308, 308 (1992). Arnold Wolfers has pointed out 
that during the Cold War, whenever policymakers, scholars, or publicists wished to be taken 
seriously they would use national security to gain widespread support for their policies and 
ideas, even if they intruded into the private realm. Arnold Wolfers, "National Security" as 
an Ambiguous Symbol, 67 POL. SCI. Q. 481, 482 (1952). This trend arguably continues 
beyond the end of the Cold War. The Federal Bureau of Investigation, for example, focuses 
more of its attention on national security issues than on ordinary crime. Charlie Savage, 
F.B.I. Focusing on Security Over Ordinary Crime, N.Y. TIMES, Aug. 24, 2011, at A16.  

17. Sharanya Sai Mohan, The Battle after the War: Gender Discrimination in Property 
Rights and Post-Conflict Property Restitution, 36 YALE J. INT'L L. 461, 467 (2011). See also 
Mala Htun & S. Laurel Weldon, State Power, Religion, and Women's Rights: A 
Comparative Analysis of Family Law, IND. J. GLOBAL LEGAL STUD. 145, 147 (2011) 
(surveying family law across the world and arguing that the decision by some countries, 
including Morocco, Turkey, and Botswana, to change their family law legislation 
"catapult[ed] them from the group of most discriminatory countries to among the least").
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within the private realm. 18 However, over time-and mainly due to the 
work of feminists-change occurred. This therefore suggests that similar 
changes could take place in societies transitioning out of conflict, as long as 
there is a willingness to challenge discriminatory practices.  

Section II reviews how the academic discipline of security studies 
addresses gender. Due to the close associations among security, 
masculinity, and militarization, security studies lacks a strong gender focus, 
making the subject-matter phallocentric in nature. 19 This bias ensures that 
gender and the "women's question" do not play a role in epistemological 
and ontological discussions with respect to security. 2 Such a neglect of 
women's issues, both in developed and transitioning societies, further 
accentuates the disadvantaged position of women. 2 1 The end of the Cold 
War led to the development of a new approach to security studies known as 
human security, which focuses on individual security and a desire to 
enhance security through social and economic empowerment supported by 
legal and judicial reforms.2 Human security, therefore, has a more 
development stance. 23 However, gender issues are generally placed under a 

18. L. Elizabeth Chamblee, Rhetoric or Rights: When Culture and Religion Bar Girls' 
Right to Education, 44 VA. J. INT'L L., 1073, 1075-1076 (2003) (arguing that only when 
Islamists take control of a political system does the international community become 
involved, arguably because of concerns relating to security, and noting that when the regime 
introduces and implements legislations that greatly undermine women's rights, the 
international community accepts them under the guise of culture); Lizzy Davis, Fawzia 
Koofi Targets Afghan Presidency as Fight for Women's Rights Continues, THE GUARDIAN, 
Feb. 18, 2012, at 15; Jeffrey Gettleman, For Woman In Sudan, No Escape From Misery, 
N.Y. TIMES, Feb. 20, 2012, at A4.  

19. See Laura Sjoberg, Introduction to Security Studies: Feminist Contributions, 18 
SECURITY STUD. 183 (2009) (stating that women rarely reach influential positions in 
international security policymaking and noting that when women assume such position they 
are identified by their gender).  

20. A big concern that has emerged during negotiated settlement talks with the Taliban 
is the issue of women; there are those who fear that a peace agreement would undermine the 
advances achieved by Afghan women over the last decade. See, e.g., Michelle Bachelet, A 
Precarious Crossroads for Afghan Women, N.Y. TIMES, (April 13, 2012), 
http://www.nytimes.com/2012/04/l14/opinion/a-precarious-crossroads-for-afghan-women.  

html.  
21. This is developed from the work of Galia Golan who looked into the effect of the 

military on the position of women in Israel. Galia Golan, Militarization and Gender: The 
Israeli Experience, 20 WOMEN'S STUD. INT'L F. 581 (1997). See also CYNTHIA ENLOE, 
MANEUVERS: THE INTERNATIONAL POLITICS OF MILITARIZING WOMEN'S LIVES (2000).  

22. United Nations Development Programme Human Development Report, 1994, at 
22-23, 34-37 (1994) [hereinafter Human Development Report].  

23. U.N. Secretary-General, Follow-up to the outcome of the Millennium Summit, U.N.  
Doc. A/59/565 (Dec. 2, 2004), available at http://www.un.org/secureworld/report.pdf 
[hereinafter Millennium Summit]; The Secretary-General, Report of the Secretary-General: 
In Larger Freedom: Towards Development, Security and Human Rights for All, U.N. Doc.  
A/59/2005, A/59/2005/Add.1, A/59/2005/Add.2, A/59/2005/Add.3, (Mar. 25, 2005), 
available at http://www.un.org/largerfreedom/contents.htm [hereinafter Report].
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specific set of programs, accentuating a gender divide. 24 Section II 
concludes by reviewing how feminism seeks to establish itself within 
security studies. Such an incorporation of feminism will have a positive 
effect on post-conflict reconstruction by helping to enhance understanding 
of the concept of "security." 

Section III reviews the way the international community engages in 
state-building. It argues that the approach of the international community 
remains gendered-biased against women-as the interventionist 
philosophy strives to keep, maintain, build, and-if necessary-enforce the 
peace,25 even if it comes at the expense of women. Section III also seeks to 
illustrate how the UN, recognizing that a security-first approach was 
insufficient, has adopted an approach calling for security considerations 
with development (security-development nexus) that fit the human security 
paradigm, 2 6  though the approach has not promoted gender issues 
sufficiently.  

Section IV appraises the way post-conflict reconstruction has dealt 
with gender and gender-related issues. It argues that post-conflict 
reconstruction studies have accentuated traditional gender roles and failed 
to address structural issues27 despite changes in the law and the calls for a 
"social welfare system" approach. The lack of structural reform may also 
explain why security and geopolitical issues take precedence over gender 
issues, fuelled by societies dominated by men and their conception of 
security and reconstruction. 2 8 

24. This manifests itself in gender mainstreaming and the notion that women are 
peaceful. See Otto, supra note 5, at 13-14 (arguing that gender mainstreaming is a long way 
from ensuring gender equality as prevailing assumptions as to masculinity and femininity 
prevail within the system, leading to the association of gender with women issues as 
opposed to it being a social construction).  

25. See Andrew Cottey, Beyond Humanitarian Intervention: The New Politics of 
Peacekeeping and Intervention, 14 CONTEMP. PoL. 429 (2008); Muzaffer Ercan Yilmaz, UN 
Peacekeeping the Post Cold War Era, 22 INT'L J. WORLD PEACE 13 (2005); Alex J.  
Bellamy, The 'Next Stage' in Peace Operations Theory? 11 INT'L PEACEKEEPING 17 (2004).  

26. See infra Part III.  
27. See BIRGITTE REFSLUND SORENSEN, WOMEN AND POST-CONFLICT RECONSTRUCTION: 

ISSUES AND SOURCES (1998).  
28. When asked why the United States Agency for International Development (USAID) 

changed its $140 million land reform program in Afghanistan, which was supposed to 
promote women's rights by helping them attain land rights, J. Alexander Thier, the director 
of USAID's Office of Afghanistan and Pakistan Affairs, answered, "The women's issue is 
one where we need hardheaded realism. There are things we can do, and do well. But if we 
become unrealistic and overfocused . . . we get ourselves in trouble." According to The 
Washington Post, a senior U.S. government official noted, "Gender issues are going to have 
to take a back seat to other priorities." Rajiv Chandrasekaran, In Afghanistan, U.S. Shifts 
Strategy on Women's Rights as It Eyes Wider Priorities, WASH. POST (Mar. 6, 2011), 
http://www.washingtonpost.com/wp-dyn/content/article/2011/03/05/AR2011030504233.  

html.
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Section V and the conclusion seek to highlight the need for a security
gender nexus in post-conflict reconstruction, arguing that gender-related 
issues will only be addressed if infused into the post-conflict setting.  
Therefore, discussions of gender are as important as building a national 
military, police force, or government. Gender awareness becomes essential 
to the survival of society. 29 Associating gender with security also ensures 
that donors and recipients find it impossible to vacillate on the promotion 
of gender equality, gender mainstreaming, and gender rights in a post
conflict setting. By incorporating a feminist understanding of the public
private divide, it becomes possible to engage in more effective post-conflict 
reconstruction, as well as end the iniquitous approach to reconstruction.  
Such a revolution would result in better post-conflict reconstruction and 
would fundamentally improve the lives of millions of women.  

I. Feminism - A Historical Review 

Feminist scholarship is inimitable, elaborate, sophisticated, and 
contentious. 30 In the nineteenth century feminism sought to address gender 
divisions in order to allow women to enter the public realm. 31 Thus, the 
early feminists challenged the espousal, adoption, and enforcement of laws 
that established and maintained separate spheres-public and private-for 
men and women. 3 2 An important way that men defended this notion of 
separate spheres was through what can be described as an eschewed and 
deeply misogynistic "benevolent paternalism," arguing that women needed 
the protection of men from life, society and, ironically, other men. In the 
words of U.S. Supreme Court Justice Joseph P. Bradley: 

Man is, or should be, woman's protector and defender. The 
natural and proper timidity and delicacy which belongs to the 
female sex evidently unfits it for many of the occupations of civil 
life. The Constitution of the family organization, which is 

29. Lene Hansen argues that adopting a security terminology in the context of Pakistani 
honor-killing frames the activity as an existential threat, making it imperative to find a 
solution to it. Lene Hansen, The Little Mermaid's Silent Security Dilemma and the Absence 
of Gender in the Copenhagen School, 29 MILLENNIUM: J. INT'L STUD. 293 (2000).  

30. See SANDRA HARDING, THE SCIENCE QUESTION IN FEMINISM (1986).  
31. See Martha Chamallas, Past as Prologue: Old and New Feminisms, 17 MICH. J.  

GENDER & L. 157 (2010).  
32. See Ruth Bader Ginsburg & Barbara Flagg, Some Reflections on the Feminist Legal 

Thought of the 1970s, 139 U. CHI. LEGAL F. 9 (1989); Sandra Day O'Connor, The History of 
the Women's Suffrage Movement, 49 VAND. L. REv. 658 (1996) ("In the early nineteenth 
century, American men and women moved in strictly separated spheres. The commercial, 
political, and professional realms were dominated by men, while women were relegated to 
the domestic arena. The notion of gender-specific spheres had its roots in the belief that 
women were subordinate to men by nature, almost certainly less intelligent, and biologically 
less suited to the rigors of business and politics.").
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founded in the divine ordinance as well as in the nature of things, 
indicates the domestic sphere as that which properly belongs to 
the domain and functions of womanhood. The harmony, not to 
say identity, of interest and views which belong, or should 
belong, to the family institution is repugnant to the idea of a 
woman adopting a distinct and independent career from that of 
her husband. So firmly fixed was this sentiment in the founders 
of the common law that it became a maxim of that system of 
jurisprudence that a woman had no legal existence separate from 
her husband, who was regarded as her head and representative in 
the social state, and, notwithstanding some recent modifications 
of this civil status, many of the special rules of law flowing from 
and dependent upon this cardinal principle still exist in full force 
in most states. 33 

The women's suffrage movement challenged this conception of 
womanhood by seeking to attain not only political and civil rights for 
women, but also political representation, as a means to bring about change 
in society. 34 The philosophical underpinning of the movement was that 
change would occur when women attained full access to mainstream 
society. 3 5 The suffrage movement expanded the franchise to incorporate 
women, altered education standards, and adjusted many social norms that 
kept women in the private world.36 

The tumultuous 1960s encouraged development of new feminist 
theories, challenging many first wave feminist views. 3 7 Liberal feminists of 
the post-1960s era focused on the law as a means to rectify the disparities 
between men and women, arguing for legislation and its enforcement. 3 8 

33. Bradwell v. Illinois, 83 U.S. 130 (1873).  
34. O'Connor, supra note 32.  

,35. Tracy A. Thomas & Tracey Jean Boisseau, Introduction: Law, History, and 
Feminism, in FEMINIST LEGAL HISTORY: ESSAYS ON WOMEN AND LAW 1, 1-29 (Tracy A.  
Thomas & Tracey Jean Boisseau eds., 2011).  

36. Patricia M. Thane, What Difference did the Vote Make? Women in Public and 
Private Life in Britain Since 1918, 76 HISTORICAL RESEARCH 268 (2003) (highlighting what 
has changed since the suffrage movement, which saw the vote as a tool to become more 
involved in the political system and change social norms).  

37. See Ann C. Scales, Towards a Feminist Jurisprudence, 56 IND. L.J. 375 (1981) 
(arguing that jurisprudence is incomplete if it does not address specific female concerns 
such as pregnancy); Leslie Bender, A Lawyer's Primer on Feminist Theory and Tort, 38 J.  
LEGAL EDUC. 3 (1988) (arguing for the use of tort law in challenging male dominance); Alix 
Kates Shulman, Sex and Power: Sexual Bases of Radical Feminism, 5 SIGNS: J. WOMEN 
CULTURE & SOC'Y 590 (1980) (reviewing the rise of radical feminism and its willingness to 
claim that the 'personal is political'); Nancy J. Chodorow, Gender as a Personal and 
Cultural Construction, 20 SIGNS: J. WOMEN CULTURE & SOC'Y 516 (1995) (arguing in favor 
of a psychology approached to gender).  

38. Ruth Bader Ginsburg, Gender and the Constitution, 44 U. CmN. L. REV. 1 (1975); 
Ruth Bader Ginsburg, Sex Equality and the Constitution, 52 TUL. L. REV. 451 (1977-1978);

2012 79



Texas Journal of Women and the Law

The 1980s saw the introduction of cultural and radical feminism that 
offered new conceptions of society and viewed the relationship between 
men and women through different paradigms. 39 Cultural feminism took a 
biological approach, positing that there are physiological differences 
between men and women that allow women to look at life and society in a 
different way.40 This led to the assumption that "women's behavior is 
instinctive and not learned. . . . The inclusion of women in foreign policy 
decision making, therefore, would alter policy output-not women's 
nature, which is biologically determined." 4 1 Radical feminist discourse 
identified masculinity and its effect on society, claiming that the 
establishment of masculine and feminine roles built a framework through 
which a male-dominated society could devalue the lives and works of 
women. 42 This argument acknowledged the way society values the labor of 
women, and effected a changed in the understanding of gender. 4 3 Viewing 
gender as socially constructed permits a greater understanding of how 
society devalues feminine products and ideas.4 4 

The 1990s saw a new strand of feminism that was anti-essentialist 4 5 

and intersectional, 46 encouraging a non-Western view of feminism. 4 7 These 

Ginsburg & Flagg, supra note 32.  
39. Compare CAROL GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND 

WOMEN'S DEVELOPMENT, (1982), with CATHARINE A. MACKINNON, FEMINISM UNMODIFIED: 

DISCOURSES ON LIFE AND LAW (1987).  
40. See Linda Alcoff, Cultural Feminism versus Post-Structuralism: The Identity Crisis 

in Feminist Theory, 13 SIGNS: J. WOMEN CULTURE & SOC'Y, 405, 406-407 (1988) (noting 
that cultural feminists reject the idea that men define women). See also Carol Gilligan, 
Hearing the Difference: Theorizing Connection, 10 HYPATIA 120 (1995).  

41. Mary Caprioli, Gendered Conflict, 37 J. PEACE RES. 52, 54 (2000).  
42. Shulman, supra note 37 (discussing the way radical feminism developed and how it 

came to view the 'personal as political').  
43. Nancy J. Chodorow, supra note 37 ("That each person creates her own personal

cultural gender has implications for feminist theory. Feminist theory is right that gender 
cannot be seen apart from culture."); Margaret Thornton, Feminism And The Changing 
State: The Case Of Sex Discrimination, 21 AUSTRALIAN FEMINIST STUD. 151 (2003) 
(arguing that the neoliberal state uses sex discrimination legislation, which defines gender to 
allow for discriminatory practices under the guise of free market).  

44. J. Ann Tickner asserts that feminists understand and define gender "in the symbolic 
sense, as a set of variable but socially and culturally constructed characteristics-such as 
power, autonomy, rationality, and public-that are stereotypically associated with 
masculinity." J. Ann Tickner, You Just Don't Understand: Troubled Engagements Between 
Feminists and IR Theorists, 41 INT'L STUD. Q. 611, 614 (1997) [hereinafter You Just Don't 

Understand].  
45. Anti-essentialism refers to how the issue of race is not addressed in feminist 

discourse; it therefore rejects the idea of a single female voice. See Angela P. Harris, Race 
and Essentialism in Feminist Legal Theory, 42 STAN. L. REV. 581 (1990).  

46. Intersectional feminism challenges the notion of a single feminist discourse. It calls 
for the infusion of race and sex, when examining the experiences of Black women. See 
Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Feminist
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feminists looked at other important dimensions of womanhood, such as 
identity, race, ethnicity, and sexual orientation, highlighting 
interconnections with gender. 48 This development further underlined the 
complexities of feminism; until that time, the discipline reflected a Western 
understanding of women's issues.49 Christine Sylvester discussed the 
tensions in feminist security studies between respecting cultural differences 
and indicting troubling cultural practices: 

To enable rather than dominate difference, many Western 
feminists began to refrain from indicting cultural practices they 
would once have deemed misogynist, and from speaking 
critically about difficult gender relations that a majority of 
women in other cultures might accept. Respect for cultural 
difference admirably lowered the volume on Western feminism, 
but, over time, it also left some culturally rebellious feminists 
isolated and rendered dangerously insecure by the very local 
practices that Western feminists were trying to accommodate. 5 0 

Ultimately, despite the many differences, the tie that binds the 
feminist movement is a concern with historical and contemporary 
exploitation of women and women's positions in society, which men 
continue to dominate. This may explain why feminist discourse identifies 
the terms "women" and "gender" through distinctive lenses. 5 1 Thus, 
feminist academia is generally associational and focuses on understanding 
how society treats a woman as a distinct person and as part of society.  
Although feminism is difficult to define, one could argue that it 
encompasses an ideology and a sociopolitical movement that offers a 
critical analysis of male privilege and female subordination within any 
given society. 5' Therefore, feminism both "opposes women's subordination 
to men in the family and society, along with men's claim to define what is 

Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 139 U.  
CHI. LEGAL F. 139 (1989).  

47. Trina Grillo, Anti-Essentialism and Intersectionality: Tools to Dismantle the 
Master's House, 10 BERKELEY WOMEN'S L.J. 16 (1995) (reviewing anti-essentialism and 
intersectionalism).  

48. See Floya Anthias & Nira Yuval-Davis, Contextualizing Feminism: Gender, Ethnic 
and Class Divisions, 15 FEMINIST REv. 62 (1983) (reviewing the interrelationship between 
race and gender); Trina Grillo & Stephanie M. Wildman, Obscuring the Importance of 
Race: The Implication of Making Comparisons between Racism and Sexism (Or Other
Isms), 1991 DUKE L.J. 397 (1991); Grillo, supra note 47.  

49. See Chamallas, supra note 31, at 158.  
50. Christine Sylvester, Tensions in Feminist Security Studies, 41 SECURITY DIALOGUE 

607, 610 (2010).  
51. Otto, supra note 5, at 13-14.  
52. See Karen Offen, Defining Feminism: A Comparative Historical Approach, 14 

SIGNS:-J. WOMEN CULTURE & SOC'Y 119, 151 (1988); HILARY CHARLESWORTH & CHRISTINE 
CHINKIN, THE BOUNDARIES OF INTERNATIONAL LAW: A FEMINIST ANALYSIS (2000).

2012 81



Texas Journal of Women and the Law

best for women without consulting them," and therefore "offers a frontal 
challenge to patriarchal thought, social organization, and control 
mechanisms." 53 

A. The Public-Private Divide: "The Personal is Political"5 4 

Multiple endogenous and exogenous factors explain why gender, 
gender issues, and women's issues have had such a limited impact on post
conflict reconstruction. Arguably, the main reason is the existence of a 
public-private divide that ensures that everything becomes gendered, from 
the way society views women to the way society approaches conflict.  

Adopting the public-private divide allows feminist legal scholars to 
highlight how men are able to keep women out of the decision-making 
realm. Further, it emphasises that because men control territory, the use of 
force, and socioeconomic power, 55  men direct international relations, 
which lies at the heart of international efforts at post-conflict 
reconstruction.5 6 Feminist legal scholars therefore stress the importance of 
acquiring rights-mainly civil and political rights-though they also accept 
that due to male dominance, obtaining rights is insufficient as they are 
given within a gendered framework. 1" 

Even when rights are won, they are not enforced; opponents claim that 
enforcing these rights means entering the private realm, which should be 
beyond the control of the state and the international community. This is 
closely linked with the second realm identified by feminist legal discourse: 
the private sphere, associated with the home and family, which has 

53. Offen, supra note 52.  
54. Catharine A. MacKinnon, Feminism, Marxism, Method and the State: An Agenda 

for Theory, 7 SIGNS: J. WOMEN CULTURE & SOC'y 515, 535 (1982).  
55. Anita M. Weiss, The Gendered Division of Space and Access in Working Class 

Areas of Lahore, 7 CONTEMP. S. ASIA 71, 78 (1998) ("The social definition of women as 
housewives, particularly among the poorer classes, obscures the reality of their economic 
activity and prevents women from working in most formal sector economic activities. This, 
instead, confines them to home-based piecework, often at the largesse of a middleman and 
under discriminatory and highly exploitative circumstances which offer little opportunity for 
economic mobility and questionably affects empowerment.").  

56. See generally CHARLESWORTH & CHINKIN, supra note 52 (explaining the existence 
of a public-private divide in international law). See also Hilary Charlesworth & Christine 
Chinkin, The Gender of Jus Cogens, 15 HUM. RTS. Q. 63 (1993) [hereinafter Gender of Jus 
Cogens] (highlighting the genderized nature of jus cogens); Hillary Charlesworth, The 
Gender of International Institutions, 89 AM. SOC'Y INT'L L. PROC. 79 (1995) [hereinafter 
International Institutions] (arguing that the new thinking in respect to international 
institutions is limited, especially when viewed in terms of women's representation and 
participation).  

57. See Hilary Charlesworth, Christine Chinkin & Shelley Wright, Feminist 
Approaches to International Law, 85 AM. J. INT'L L. 613 (1991) (challenging the lack of a 
gender-based approach to the study of international law).
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remained very much under the purview of men, making this realm crucial 
to those advocating an end to discriminatory practices. Mala Htun and S.  
Laurel Weldon's research illustrates the maintenance of the private sphere.  
They argued, "Unfortunately, family laws in most of the world tend to 
maximize men's power over women and limit women's ability to make 
decisions and take independent action." 58 Karin Yefet, writing on divorce 
in Pakistan, states, "[D]omestic life represents the sphere in which women 
across the globe tend to be the farthest from attaining equality, and 
subordination in the home serves as a springboard to women's subjugation 
in almost all conceivable spheres." 59 

The existence of a public-private division is arguably more obvious in 
non-Western societies, where religion, culture, and neocolonial allegations 
permit ruling elites-men--to demand that "private" affairs be beyond the 
scope of the international community.6 o Susan Okin challenges the fact that 
political philosophy has not only ignored gender and women's issues, but 
helped in their marginalization." Okin persuasively showed that 
discriminatory practices often exist in non-Western societies under the 
guise of multiculturalism, with the adherents of such practices claiming that 
their opposition to reform stems from their desire to uphold their cultural 
rights and identities. 62 Thus, Okin perceptively declared, "This situation of 
private rights violations is exacerbated by the fact that 'respecting cultural 
differences' has increasingly become a euphemism for restricting or 
denying women's human rights." 6 3 Therefore, it has become more 
important to look at the real root of the "cultural claim" as it pertains to 
women's issues. Far too often, what creates the cultural claim is a desire to 
keep women in a subservient position. 64 

58. Htun & Weldon, supra note 17, at 145.  
59. Karin Carmit Yefet, The Constitution and Female-Initiated Divorce in Pakistan: 

Western Liberalism in Islamic Garb, 34 HARV. J.L. & GENDER 553, 555 (2011).  
60. See Muna Ndulo, African Customary Law, Customs and Women's Rights, IND. J.  

GLOBAL LEGAL STUD. 87 (2011); Astri Suhrke, Reconstruction as Modernisation: The 
'Post-Conflict'Project in Afghanistan, 28 THIRD WORLD Q. 1291 (2007).  

61. See SUSAN MOLLER OKIN, WOMEN IN WESTERN POLITICAL THOUGHT (1979) 
[hereinafter WOMEN IN WESTERN PoLITICAL THOUGHT]; SUSAN MOLLER OKIN, JUSTICE, 
GENDER, AND THE FAMILY (1989) [hereinafter JUSTICE, GENDER, AND THE FAMILY].  

62. Susan Moller Okin, "Mistresses of Their Own Destiny": Group Rights, Gender, 
and Realistic Rights of Exit, 112 ETHICS 205 (2003) (challenging the argument for 
respecting cultural and religious values and arguing that in such situations women endure 
discrimination by virtue of being treated as children, which affects their abilities as adults).  

63. Susan Moller Okin, Feminism, Women's Human Rights, and Cultural Differences, 
13 HYPATIA, 36 (1998); WOMEN IN WESTERN POLITICAL THOUGHT, supra note 61; JUSTICE, 
GENDER, AND THE FAMILY, supra note 61.  

64. This is best seen in the context of Islam and women's rights, where far too often 
Islamic principles are used to justify the oppression of women. Azizah al-Hibri, Islam, Law 
and Custom: Redefining Muslim Women's Rights, 2 AM. U. J. INT'L L. & POL'Y 1 (1997).
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II. Security Studies: Traditional Security, Human Security & Gender 

A. Traditional Security (National Security) 

The evolutionary nature of society means that as new threats emerge, 
the concept of national security changes. In the initial post-World War II 
period, military security was at the heart of what became known as national 
security. To that end, the field of security studies concentrated on the state 
and its need to protect itself against threats without specifying what the 
threats were or how to guard against them. This had two important 
consequences: the state became the dominant actor in international 
relations6 5 and national security, which previously had been associated with 
social and economic policy, became militarized. 66 This militarization has 
intensified since 1945, possibly because a state of conflict between the 
Soviet Union and the United States prevailed for much of the twentieth 

67 century. Moreover, the period also saw a heightened sense of nationalism, 
which had close association with militarization. 6 8 

These issues have remained prevalent, although it could be argued that 
9/11 highlighted how invisible women continue to be in times of national 
crises-even in the so-called enlightened western world. The individuals 
who determined the response to 9/11 were President George Bush, 
Secretary of State Colin Powell, Secretary of Defense Donald Rumsfeld, 

65. See KENNETH N. WALTZ, THEORY OF INTERNATIONAL POLITICS (1979) (arguing that 
the state is the dominant actor in international politics as the international system is 
anarchical, and that states-due to their inherent insecurity-vie for supremacy as a means 
to survive).  

66. Mark Neocleous, From Social to National Security: On the Fabrication of 
Economic Order, 37 SECURITY DIALOGUE, 363 (2006).  

67. See Robert Jervis, The Impact of the Korean War on the Cold War, 24 J. CONFLICT 

RESOL. 563 (1980) (arguing that the Korean War had a number of consequences, such as 
high defense spending, a significant perceived threat of war, a high degree of conflict 
between the United States and the Soviet Union, large armies, and the need for a global anti
communist commitment).  

68. In her study of Sri Lanka's armed conflict with the Tamil Tigers, Yasmin Tambiah 
concludes that militarization was instrumental in entrenching gender performances and 
heteronormative notions. She writes, "Sexual behaviors take on exaggerated meaning in the 
context of nationalist struggle. They are further burdened as markers of legitimate national 
membership when armed conflict becomes an expression of nationalism. In these schemes, 
the female body is especially vulnerable to being scripted as bearing the potential for 
treachery through sexual activity or related representation of the body as through dress.  
Under militarization, the Sri Lankan state and the LTTE as a formation aspiring to state 
power have increased their modes of surveillance in the interest of the nation's security.  
Security itself is articulated primarily in militarized terms." Yasmin Tambiah, Turncoat 
Bodies: Sexuality and Sex Work under Militarization in Sri Lanka, 19 GENDER & Soc'Y 258 
(2005).
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and Attorney General John Ashcroft. 69 Significantly, Condoleezza Rice, 
the head of the National Security Council, had a very limited role. In New 
York, the dominating images were of Mayor Giuliani, "[t]he firemen, the 
police officers, [and] the rescue workers who raised the United States flag 
in the wreckage." 70 Additionally, three days after the attacks, President 
Bush appointed John Negroponte as the United States representative to the 
UN.71 Negroponte had four deputies, all of whom were men.7 2 The U.S.  
engagement with foreign heads of state was generally with men.73 
According to Charlesworth and Chinkin, "One of the few women leaders 
courted in the coalition building, President Megawati Sukarnoputri of 
Indonesia, was presented as unreliable and erratic because of her doubts 
about participating in the coalition." 74 

National security is clearly a subjective concept. First, it deals with a 
state's perception of its security in the sense of its survival in an anarchical 
world, ensuring that threats are perceived as existential and are 
predominately of a military nature. The state, therefore, must develop a 
response to threats, whether in the shape of domestic programs that 
challenge subversive elements, or expansive defensive policies that include 
accelerated arms programs and articulated response programs. 7 5 To that 
end, following 9/11, the Bush Administration articulated the concept of 
preemptive self-defense, which provided a very expansive view of 
imminent threats: 

The greater the threat, the greater is the risk of inaction-and the 
more compelling the case for taking anticipatory action to defend 
ourselves, even if uncertainty remains as to the time and place of 
the enemy's attack. To forestall or prevent such hostile acts by 
our adversaries, the United States will, if necessary, act 
preemptively. 76 

The second element affecting the discussion over national security is 
the identification of interests, values, and power that states profess to 

69. Hilary Charlesworth & Christine Chinkin, Sex, Gender, and September 11, 96 AM.  
J. INT'L L. 600, 600 (2002) [hereinafter Sex, Gender, and September 11].  

70. Id.  
71. Kim Eun-Kyung, Senate Committee OKs U.N. Nominee, THE CHARLESTON 

GAZETTE, Sept. 14, 2001, at p. IhA.  
72. Sex, Gender, and September 11, supra note 69, at 601.  
73. Id.  
74. Id.  
75. See LAURA NEACK, ELUSIVE SECURITY: STATES FIRST, PEOPLE LAST (2007) (arguing 

that security is difficult to achieve because states are the most important actors in the 
international system and they can rely only on themselves, which requires them to focus on 
military strength).  

76. The White House, The National Security Strategy of the United States of America 
(Sept. 2002), available at http://merln.ndu.edu/whitepapers/USnss2002.pdf.
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uphold. 77 These largely reflect male values. Professor Galia Golan, who 
pioneered work on the gendered nature of Israeli society, captured this 
situation. Golan pointed to the importance that society places on male 
children and on those who serve in the military.  

A country in a state of war, by necessity or custom, values the 
male child above the female. The male is our potential defender; 
he may be called upon to make the ultimate sacrifice for our 
benefit and safety; he has a special, critical role to play in and for 
our society. . . . In addition, the presumed superior qualities 
developed in the course of a military career, coupled with the 
status accorded the professional soldier in a country at war, 
provide privileged positions for the ex-military man upon his 
return to civilian life-advantages unavailable to women.  
Coming out of the professional army, men are "parachuted" into 
senior positions in business, administration, government, and 
especially politics. The ex-general is extolled and admired not 
only for his devotion but for qualities of leadership, organization 
skills, assertiveness and any number of other traits associated 
with high rank.78 

Finally, traditional security discourse is deeply rooted within "high 
politics" and power formulation, further ensuring that national security as a 
military concept takes precedence over everything else-economics, 
development, and social policy have to serve the security (military) 
agenda. 79 Thus, under this formula, leaders demand that the state (the 
people) make sacrifices, which normally fall on the social and economic 
sectors, in order to attain "security." The case of Pakistan and its decision 
to attain nuclear capability is a prime example of such thinking; the 
program began in the 1970s under Zulfikar Ali Bhutto, who declared that 
should India develop a nuclear program, Pakistan would follow, even if 
Pakistanis would need to eat grass and leaves. 80 

In sum, the militarization of national security remained within the 
purview of men and ensured a strong phallocentric outlook. This is 
reflected in national security's language and structure that follows the 
Greek model of the citizen warrior that leads to equating manliness with 

77. Ken Booth, Security and Emancipation, 17 REV. INT'L STUD. 313, 318 (1991); 
Smith, supra note 16, at 307.  

78. Golan, supra note 21, at 583.  
79. See, e.g., NEACK, supra note 75; Keith Krause & Oliver Jitersonke, Peace, Security 

and Development in Post-Conflict Environments, 36 SEC. DIALOGUE 447 (2005).  
80. Bhumitra Chakma, Road to Chagai: Pakistan's Nuclear Programme, Its Sources 

and Motivations, 36 MOD. ASIAN STUD. 871, 880 (2002). See also Michael Barnett, High 
Politics is Low Politics: The Domestic and Systemic Sources of Israeli Security Policy, 
1967-1977, 42 WORLD POL. 529 (1990) (arguing that Israel adapts its social and economic 
policies to ensure that it had the military strength to tackle potential threats).
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security and citizenship.8 1 J. Ann Tickner points out, "In the U.S., military 
service has been a mark of first class citizenship and was an important 
rationale for the National Organization for Women's support for allowing 
women into combat positions in the military." 82  Sandra Whiteworth 
correctly writes, "When feminist scholars and activists first began to 
engage with both the academic and policy practitioners of global politics, 
the idea that feminist thought might contribute to thinking about 
international security was sometimes met with hostility or ridicule." 83 

B. Human Security 

The end of the Cold War required a re-examination of national 
security because threats to states and citizens emerged from unconventional 
sources.8 4  This gave way to new scholarship on security based on 
individuals, including the need to combat "fear" and "want."8 5 These two 
vague concepts facilitated the development of human security, which is 
concerned with human rights as defined by international treaties and 

86 conventions. Human security has led to the demand that individuals need 
to feel secure-this refers to the notion of "freedom from fear," which in 
turn calls for political, civil, and judicial reform. 8 7 The concept of "freedom 
from want" refers to socioeconomic security making development 
initiatives essential as they focus on combating poverty, hunger, and 

81. Iris Marion Young, The Logic of Masculinist Protection: Reflections on the Current 
Security State, 29 SIGNS: J. WOMEN CULTURE & SOC'Y 1, 2 (2003) (using gender to examine 
how people interpret events and images).  

82. J. Ann Tickner, Feminist Responses to International Security Studies, 16 PEACE 

REV. 43, 43-44 (2004) [hereinafter Feminist Responses]; Golan, supra note 21, at 583.  
83. SANDRA WHITWORTH, Feminisms, in SECURITY STUDIES: AN INTRODUCTION 107, 

107 (Paul D. Williams ed. 2009); CAROLINE KENNEDY-PIPE, Gender and Security, in 
CONTEMPORARY SECURITY STUDIES 108 (Alan Collins ed., 2d ed. 2010).  

84. See, e.g., Lloyd Axworthy, Human Security and Global Governance: Putting 
People First, 7 GLOBAL GOVERNANCE 19 (2001) (arguing that society faces different types 
of threats in the post-Cold War period, which is why there is a need for a human security 
approach); MARY KALDOR, HUMAN SECURITY: REFLECTIONS ON GLOBALIZATION AND 
INTERVENTION (2007) (arguing that the nature of war has changed, as have the threats faced 
by people).  

85. Human Development Report, supra note 21; Sadoka Ogata & Johan Cels, Human 
Security: Protecting and Empowering People, 9 GLOBAL GOVERNANCE 273 (2003); Kofi 
Annan, Two Concepts of Sovereignty, ECONOMIST (Sept. 18, 1999), available at 
http://www.economist.com/node/324795.  

86. One could argue that Art. 1.3 of the UN Charter lies at the epicenter of human 
rights. U.N. Charter art. 1, para. 3 (calling for "[p]romoting and encouraging respect for 
human rights and for fundamental freedoms for all without distinction as to race, sex, 
language, or religion").  

87. Human Development Report, supra note 21; Thomas Carothers, The Rule of Law 
Revival, 77 FOREIGN AFF. 95 (1998) (highlighting the centrality of the rule of law as a 
solution to many of the world's problems).
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misery, all of which help explain why some men turn to violence. 88 The 
United Nations Development Program has come to personify this approach 
as it stresses personal independence in human security: 

The concept of human security stresses that people should be 
able to take care of themselves: all people should have the 
opportunity to meet their most essential needs and to earn their 
own living. This will set them free and help ensure that they can 
make a full contribution to development-their own development 
and that of their communities, their countries and the world, 
Human security is a critical ingredient of participatory 
development. 89 

Kraus and Jitersonke, building on the UNDP definition, identify the 
notion of "freedom from fear" with the Human Security Network (HNS), 
whose focus rests with "removing the use, or threat, of force and violence 
from people's everyday lives." 90 On the other hand, the "freedom from 
want" stems from a Japanese vision that identifies human security as being 
"about ensuring basic human needs in economic, health, food, social and 
environmental terms." 91 Following the human security tradition, Rolf 
Schwarz emphasizes that both freedom from want and freedom from fear 
focus on people and the need to provide them with protection from their 
own leaders, corrupt judges, and the state. Schwarz therefore argues that 
the consequence of this conception of security is a need to reshape state
society relations as a way to provide human security. 92 

An important aspect in the "freedom from want" paradigm is the 
connection between economic insecurity, which refers to income security 

88. Millennium Summit, supra note 22; Report, supra note 22; Lisa Denney, Reducing 
Poverty With Teargas And Batons: The Security-Development Nexus In Sierra Leone, 110 
AFRICAN AFF. 275 (2011) (contrasting the United Kingdom's development program with 
on-the-ground experience in Sierra Leone and challenging the United Kingdom's 
assumption that security naturally leads to development and vice versa, as security has not 
brought development to the country); Derek McDougall, The Security-Development Nexus: 
Comparing External Interventions and Development Strategies in East Timor and Solomon 
Islands, 6 ASIAN SEC. 170 (2010) (using the intervention in East Timor and Solomon Island 
to question long-term strategies vis-i-vis security and how well-thought out local based 
development strategies help establish security).  

89. Human Development Report, supra note 22, at 24.  
90. Krause & Jitersonke, supra note 79, at 457. See also Thomas Giirber, Swiss charge 

d'affaires, Women and Peace and Security: Permanent Mission of Switzerland to the United 
Nations (Feb. 23, 2012) (transcript available at 
http://www.eda.admin.ch/etc/medialib/downloads/edazen/topics/intorg/un/redeun/securi.Par 
.0077.File.tmp/20120223%20e%2OWPS.pdf) (the statement by Thomas Gruber, the Swiss 
charge d'affaires at the Swiss Permanent Mission to the UN to the Security Council on 
behalf of HNS).  

91. Krause & Jfitersonke, supra note 79, at 457.  
92. Rolf Schwarz, Post-Conflict Peacebuilding: The Challenges of Security, Welfare 

and Representation, 36 SEC. DIALOGUE 429, 436 (2005).
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generally attained through productive and remunerative work, 9 3 and 
gender. In many transitioning societies, economic insecurity is pervasive as 
a result of conflict that destroyed infrastructure, which not only refers to the 
general economy, but also to homes, roads, and other facilities. 94 Women's 
economic security is further compromised because men dominate the 
sphere, meaning that men are the ones who receive work first.9 5 Secondly, 
social and cultural norms could affect women's abilities to find work.  
Cultural norms have prevented women from leaving their homes and 
partaking in certain types of work, 96 as well as stopping them from owning 
property, which in itself is a violation of international law.9 7 Finally, many 
of these transitioning societies are agrarian, and social and cultural norms 
reject or prevent women from owning land, further undermining their 
economic security. 98 

C. Gender and Security 

The shortcomings of the traditional security scholarship and the 
human security paradigms with respect to gender are that they focus only 
on preserving interests and values of the state or the fulfilment of the goals 
of human security. These foci may explain the lack of a gendered approach 
to security matters, as men dominate the public sphere. Moreover, different 
epistemologies and ontologies have made the situation more complex, as 

93. Human Development Report, supra note 22, at 25.  
94. See A Guide to Economic Growth in Post-Conflict Countries, U.S. AGENCY FOR 

INTERNATIONAL DEVELOPMENT (USAID) (2009), 
http://pdf.usaid.gov/pdf docs/PNADO408.pdf.  

95. See Jennifer Erickson & Caroline Faria, "We want empowerment for our women 
Transnational Feminism, Neoliberal Citizenship, and the Gendering of Women's Political 
Subjectivity in Postconflict South Sudan, 36 SIGNS: J. WOMEN CULTURE & Soc'Y 627, 
(2011) (demanding the recognition of South Sudanese women as political subjects whose 
rights must not be subverted to those of men). See also Dina Francesca Haynes, Lessons 
from Bosnia's Arizona Market: Harm to Women in a Neoliberalized Postconflict 
Reconstruction Process, 158 U. PA. L. REV. 1779 (2010) (using the Arizona Market in 
Bosnia to challenge traditional views about the benefits of neoliberal politico-economic 
engineering, especially vis--vis women).  

96. The Taliban prevented women from leaving their homes and working in certain 
fields. Anastasia Telesetsky, In the Shadows and Behind the Veil: Women in Afghanistan 
Under the Taliban Rule, 13 BERKELEY WOMEN'S L.J. 293, 293 (1998); AMNESTY INT'L, 
COUNTRY REPORT WOMEN IN AFGHANISTAN: THE VIOLATIONS CONTINUE (1997), 
http://www.annesty.orglailib/aipub/1997/ASA31100597.htm.  

97. See, e.g., International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 
U.N.T.S 171, available at http://www2.ohchr.org/english/law/ccpr.htm; Shana Hofstetter, 
The Interaction of Customary Law and Microfinance: Women's Entry into the World 
Economy, 14 WM. & MARY J. WOMEN & L. 337, 338 (2008).  

98. Aparna Polavarapu, Procuring Meaningful Land Rights for the Women of Rwanda, 
14 YALE HUM. RTS. & DEV. L.J. 105 (2011).
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capture by Tickner who writes, "[t]o scholars trained in conventional 
scientific methodologies, feminist approaches appear to be atheoretical
merely criticism, devoid of potential for fruitful empirical research." 9 9 

Feminism's conception of security and insecurity is therefore distinctive in 
that its core interest is the marginalization of women in society-whether 
in a domestic or an international setting. 100 Acknowledgement of women's 
marginalization enabled scholars to emphasize that women experience 
conflict differently. 10 1 Consequently, instead of claiming a position within 
security studies, feminism and peace studies have opted to examine how 
conflict and post-conflict situations affect women. O2 In doing so, their 
approach is case-specific.103 However, the post-9/11 period has only 
emphasized an even greater need to incorporate gender into the security 
discourse. The military campaigns in Iraq and Afghanistan " . . . have 
highlighted how gender and issues of gender affect security, locally, 
nationally, and globally." 1 0 4 To that end, when looking at the HNS position 
in 2012, it could be argued that it sees security as a neutral concept, as 
opposed to being a men's or a women's issue. 105 

III. The International Community and State-Building 

State-building refers to the rebuilding of states and societies into 
functioning, liberal-based states that would pose no threat to their own 
people or the international community.1 0 6 The aim is, the construction of a 

99. You Just Don't Understand, supra note 44, at 611.  
100. Feminist Responses, supra note 82 (examining why gender studies and International 

Relations have limited interactions); Heidi Hudson, 'Doing' Security As Though Humans 
Matter: A Feminist Perspective on Gender and the Politics of Human Security, 36 SECURITY 
DIALOGUE 155 (2005) (calling for a more contextual interpretation of gender in human 
security).  

101. See Christine Chinkin, Rape and Sexual Abuse of Women in International Law, 5 
EuR. J. INT'L L. 326, 328 (1994) (arguing that rape is an issue of power and control that 
comes from the masculine nature of the international system). See also WHITWORTH, supra 
note 83, at 103-15; KENNEDY-PIPE, supra note 83, at 107-20.  

102. See Feminist Responses, supra note 82; Hudson, supra note 100.  
103. See, e.g., Lynne L. Manganaro & Amy L. Poland, For Better or Worse? Gender 

and Perceptions of Formal and Informal Justice Systems in Afghanistan, 22 WOMEN & 
CRIM. JUSTICE 2 (2012); Teresa Doherty, Developments in the Prosecution of Gender-Based 
Crimes-The Special Court for Sierra Leone Experience, 17 AM. U. J. GENDER SOC. POL'Y & 
L. 327 (2009).  

104. KENNEDY-PIPE, supra note 83, at 107.  
105. See Giirber, supra note 90. Eirin Mobekk, Gender, Women and Security Sector 

Reform, 17 INT'L PEACEKEEPING 278 (2010) (noting the lack of a gender approach to security 
sector reform and arguing that gender is not only about women but about society).  

106. See, e.g., NATION BUILDING, STATE BUILDING, AND ECONOMIC DEVELOPMENT: CASE 
STUDIES AND COMPARISONS (S.C.M Paine ed., 2010); Alina Rocha Menocal, State Building 
for Peace: A New Paradigm for International Engagement in Post-Conflict Fragile States?,
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pluralist, consociational political system that includes a fair and free 
electoral system, a market-oriented economic system, a socially mobile 
society, and an honest and effective judicial system supported by a strong 
and efficient police.10 7 

When the international community began engaging in state-building, it 
focused on establishing security (state, regional, local, and individual) as 
defined through a neoliberal lens. This approach was based on two key 
assumptions: First, drawing on the gender bias of those engaged in state
building, the focus was on the military, what these men perceived was the 
key institution in the making of a strong and stable state. Therefore, much 
attention was placed on security. The second assumption, drawing from the 
previous one, presumes that without physical security, the ability of a 
society to develop and build an economy, and general infrastructure, the 
rule of law and effective governance becomes impossible.108 These two 
assumptions are closely linked to the way the international community 
approached the challenge of state-building. That is, the 1990s ushered in 
the era of state-building in which the international community-led by 
Western states-expressed a willingness to engage in the rebuilding of 
states affected by conflicts, civil wars, revolutions, and governance 
mismanagement.' 09 At the core of the new interventionist philosophy was a 
sense of liberal triumphalism that arguably led Western countries to feel 
that their ideology and way of life led to the end of the Cold War." 0 The 
first Gulf War accentuated the sense of a new era for international law,"' 
which can be seen in President George H. Bush's 1991 statement before 
Congress regarding war in Kuwait: 

The recent challenge could not have been clearer. Saddam 
Hussein was the villain, Kuwait the victim. To the aid of this 

32 THIRD WORLD Q. 1715 (2011).  
107. JAMES DOBBINS ET AL., THE UN's ROLE IN NATION-BUILDING: FROM THE CONGO To 

IRAQ (2005); Michael Barnett, Building a Republican Peace, 30 INT'L SEC. 87 (2006).  
108. A Secure Europe in A Better World: European Security Strategy 3 (Dec. 12, 2003), 

http://www.consilium.europa.eu/uedocs/cms-data/docs/pressdata/en/reports/76255.pdf 
("Security is a precondition of development. Conflict not only destroys infrastructure, 
including social infrastructure; it also encourages criminality, deters investment and makes 
normal economic activity impossible.").  

109. In the 1990s, the United Nations led and supported complex peacekeeping 
operations in a number of countries: Mozambique (United Nations Operations in 
Mozambique, ONUMOZ), Cambodia (United Nations Transitional Authority in Cambodia, 
UNTAC), Somalia (United Nations Operation in Somalia, UNOSOM), and Haiti (United 
Nations Mission in Haiti, UNMIH), among others. Charles T. Call & Elizabeth M. Cousens, 
Ending Wars and Building Peace: International Responses to War-Torn Societies, 9 INT'L 
STUD. REV. 1 (2008).  

110. See FRANCIS FUKUYAMA, THE END OF HISTORY AND THE LAST MAN (1992).  
111. Christopher Greenwood, New World Order or Old? The Invasion of Kuwait and the 

Rule of Law, 55 MoD. L. REV. 153 (1992).
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small country came nations from North America and Europe, 
from Asia and South America, from Africa and the Arab world, 
all united against aggression. . . . Our uncommon coalition must 
now work in common purpose to forge a future that should never 
again be held hostage to the darker side of human nature." 2 

In 1992, Boutros Boutros-Ghali became the first African to be named 
UN Secretary General. This proved incredibly important in developing the 
involvement of the international community in state-building because 
Boutros-Ghali- helped capture the imagination of the international 
community with his lauded An Agenda for Peace."3 This Security Council
inspired document identified a new commitment from the international 
community toward achieving the ideals of the UN Charter." 4 An integral 
feature of this new commitment was the reconstruction of societies where 
insecurity was pervasive, leading to a definition of state-building as 
"external actors participating actively in, or attempting to reshape, the 
polities of another country."" 5 In An Agenda for Peace, the UN defined 
state-building as "post-conflict peace-building-action to identify and 
support structures which will tend to strengthen and solidify peace in order 
to avoid a relapse into conflict.""6 Due to Boutros-Ghali and the support of 
key members of the Security Council, the UN's agenda in the mid-1990s 
was to promote democracy, with democracy defined loosely as a means to 
enhance international peace and security, which also entailed greater 
emphasis on respecting and promoting human rights in international 
relations." 7 It also called for a new social and economic agenda, part of the 

112. After the War: The President; Transcript of President Bush's Address on End of the 
Gulf War, N.Y. TIMES (Mar. 7, 1991), http://www.nytimes.com/1991/03/07/us/after-war
president-transcript-president-bush-s-address-end-gulf-war.html?pagewanted=all&src=pm 
(calling on Americans to continue to engage in encouraging positive change and identifying 
four challenges and how Americans would help the people of the Middle East address 
them). See also Anthony Lake, Confronting Backlash States, 73 FOREIGN AFF. 45 (1994); G.  
John Ikenberry, Why Export Democracy?, 23 WILSON Q. 56 (1999).  

113. United Nations Secretary-General, An Agenda for Peace: Preventive Diplomacy, 
Peacemaking and Peacekeeping: Report of the Secretary. General, U.N. Doc. A/47/277
S/241I11 (June 17, 1992) [hereinafter An Agenda for Peace].  

114. Boutros Boutros-Ghali, Global Leadership After the Cold War, 75 FOREIGN AFF.  

86, 87 (1996) ("The United Nations can help deal with the challenges that globalization and 
fragmentation pose now and in the future. It was designed to be both the world organization 
and the organization of its member states, responding both to global concerns and to the 
needs of the member states and their peoples."); Anne-Marie Slaughter, The Liberal Agenda 
for Peace: International Relations Theory and the Future of the United Nations, 4 
TRANSNAT'L L. & COMTEMP. PROBS. 377 (1994).  

115. Krause & Jitersonke, supra note 79, at 450 (arguing in favor of reconceptualizing 
the United Nations as a forum for global governance).  

116. An Agenda for Peace, supra note 113, at 121.  
117. Boutros Boutros-Ghali, Democracy: A Newly Recognized Imperative, 1 GLOBAL 

GOVERNANCE 3, 3 (1995) [hereinafter Democracy] ("Today, the promotion of democracy is
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new way that the UN prepared to engage with those societies transitioning 
out of conflict." 8 Boutros-Ghali claimed: 

The responsibilities of the United Nations in the field of social 
and economic development are central to the purposes and 
principles of the charter: first, because the maintenance of 
international peace and security is inextricably entwined with 
economic and social progress and stability; and second, because 
the promotion of social and economic progress is a specific task 
given to the United Nations by the charter.19 

Second, Boutros-Ghali argued that with the end of the Cold War, a 
new appreciation for a multilateral approach to resolving both active 
conflict and general tensions that may develop into conflict emerged.' 20 

The new approach entailed greater emphasis on United Nations 
involvement in international relations.121 In the words of Boutros-Ghali, 
"The machinery of the United Nations, which had often been rendered 
inoperative by the dynamics of the Cold War, [was] suddenly at the center 
of international efforts to deal with unresolved problems of the past 
decades as well as an emerging array of present and future issues."12 2 This 
new approach necessitated a greater level of activism by the UN, whether 
through the Security Council, the General Assembly, the Office of the 
Secretary-General, or the various UN organizations and Specialized 
Agencies. In a 1998 report to the Security Council, Kofi Annan, Boutros
Ghali's successor, expanded on Boutros-Ghali's vision and argued that 
rebuilding states required more than national institutions, election 
monitoring, rehabilitation and reintegration programs, and human rights 
promotion.123 Annan listed other priorities needed for rebuilding states: 

[R]econciliation and demonstrating respect for human rights; 
fostering political inclusiveness and promoting national unity; 
ensuring the safe, smooth and early repatriation and resettlement 
of refugees and displaced persons; reintegrating ex-combatants 
and others into productive society; curtailing the availability of 

once again seen as a legitimate matter of concern to the international community, as one of 
the keys to a peaceful and stable world.").  

118. Democracy, supra note 117, at 3-4.  
119. Boutros Boutros-Ghali, Empowering the United Nations, 71 FOREIGN AFF. 89, 96 

(1992) [hereinafter Empowering the Nations].  
120. Id. at 89.  
121. JEAN-MARC COICAUD, BEYOND THE NATIONAL INTEREST: THE FUTURE OF UN 

PEACEKEEPING AND MULTILATERALISM IN AN ERA OF U.S. PRIMACY (2007) (discussing the 
need to keep the UN involved in international relations).  

122. Empowering the Nations, supra note 119, at 89.  
123. United Nations Secretary-General, The Causes of Conflict and the Promotion of 

Durable Peace and Sustainable Development in Africa, U.N. Doc A/52/871-S/1998/318 
(April 16, 1998).
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small arms; and mobilizing the domestic and international 
resources for reconstruction and economic recovery. Every 
priority is linked to every other, and success will require a 
concerted and coordinated effort on all fronts. 124 

In sum, these two UN secretary-generals helped shape the way the 
United Nations, and therefore the international community, came to 
approach the notion of state-building, by taking a didactic and 
comprehensive view of what was needed. However, a specific focus on 
women and gender was missing from the discourse. When it came to state
building and post-conflict reconstruction, the focus was on establishing or 
rebuilding state institutions, without specific attention being placed on the 
specific needs of women.1 2 5 Thus, over time, the international community 
and donor states came to appreciate that in order to rebuild states after 
prolonged conflict, security and development had to be address 
simultaneously, encouraging the emergence of a security-development 
nexus. 126 The following four sections include an analysis of the way the 
international community has approached the challenge of reconstruction 
and conclude with a discussion of the role of Security Council Resolution 
1325 and whether it helped push the "women's question" to the forefront.  

A. The Security-First Approach 

The end of the Cold War encouraged a doctrinal shift in military 
thinking because militaries no longer solely focused on engaging in 
combat. These operations, known as Military Operations Other than War 
(MOOTW), were actual military operations; despite the fact that they did 
not call for traditional military action-combat-they still required the 
military to be involved. 12 7 Thus, due to this change, the security sector

124. Id. at T63, 66.  
125. Christine Chinkin & Hilary Charlesworth, Building Women Into Peace: The 

International Legal Framework, 27 THIRD WORLD Q. 937, 938 (2006). In a 2011 article, 
David Kilcullen (a former senior counter-insurgency adviser to General David Patraeus and 
Secretary of State Condoleeza Rice), Dr. Greg Miller (a former adviser to President Paul 
Kagame of Rwanda and to General Sir David Richard), and Jonathan Oppenheimer (a 
director of De Beers), critiqued the way aid and post-conflict reconstruction is pursued, 
applied and promoted. However, women and the issue of assistance to women was not 
tackled in the paper. David Kilcullen et al., Quiet Professionals: The Art of Post-Conflict 
Economic Recovery and Reconstruction, 156 Rus J. 100, 100-07 (2011).  

126. The 2002 National Security Strategy emphasizes the importance of defense, 
diplomacy, and development, making it clear that the "three Ds" are central for national 
security. The White House, supra note 76.  

127. JOINT CHIEFS OF STAFF, JOINT PUB. 3-07, Joint Doctrine for Military Operations 
Other Than War (June 16, 1995), available at http://www.bits.de/NRANEU/others/jp
doctrine/jp3_07.pdf; Peter Andreas & Richard Price, From War Fighting to Crime Fighting: 
Transforming the American National Security State, 3 INT'L STUD. REV. 31 (2003) (arguing
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military and police-became the major recipient of aid. 128 This arguably 
occurred because the major actor in reconstruction is the military. 129 Within 
the field of post-conflict reconstruction, a "security-first" approach 
involves policies on disarmament, demobilization, and reintegration 
(DDR).13 The military dominance of the reconstruction process underlines 
the genderized nature of the security-first scholarship, which is focused on 
men because of the assumption that fighters must be demobilized, 
disarmed, and reintegrated as a means to ensure the peace. Consequently, 
little thought was given as to how to reintegrate women into the society.  
Megan MacKenzie's study of the DDR program in Sierra Leone 
demonstrates this lack of foresight. She explained, "The DDR program in 
Sierra Leone effectively (re)constructed female soldiers as 'wives,' 'camp 
followers,' or 'sex slaves' in order to desecuritize them and to distinguish 
them from securitized male soldier subjects." 13 1 

B. Social-Economic Development 

The second element in state-building is social and economic change 
involving immediate relief-based operations, long-term sustainable 

that security policy has changed to address new challenges that go beyond war-fighting.  
They trace the way law enforcement and national security missions have become infused as 
a result of the new conception of security).  

128. In the 2002 National Security Strategy President Bush declared, "As humanitarian 
relief requirements are better understood, we must also be able to help build police forces, 
court systems, and legal codes, local and provincial government institutions, and electoral 
systems." The White House, supra note 76, at 31.  

129. Looking at the situation in Afghanistan, the investment in the Afghan National 
Army and the Afghan National Police exceeds by far any other sector. In Afghanistan in 
2011, for example, the NATO Training Mission-Afghanistan (NTM-A)-which was 
established in 2009 with the purpose of supporting indigenous industries to supply uniforms, 
equipment, and services to the Afghan military and police-had a budget of around $10 
billion. It is abundantly clear that the Afghan National Security Force (ANSF) claims the 
bulk of the aid that the country receives. Kenneth Katzman, Afghanistan: Post-Taliban 
Governance, Security, and U.S. Policy, CONGRESSIONAL RESEARCH SERVICE (Sept. 21, 
2012), http://www.fas.org/sgp/crs/row/RL30588.pdf.  

130. The United Nations Department of Peacekeeping Operations (DPKO) has engaged 
in DDR since the 1990s. Initially, the focus was on combatants present in military 
structures. However, new types of conflicts caused DPKO to shift its DDR approach to 
include the community as a whole. Writing about Mozambique and the DDR program, 
McMullin concludes "Mozambique's experience with reintegration demonstrates that a 
prolonged and generous subsidy can placate and disperse the majority of demobilized 
soldiers, but is less capable of preventing certain combatants from threatening stability in 
the state and region, or of diluting the ability of political leaders to use incomplete 
reintegration to stir up old grievances." Jeremy McMullin, Reintegration of Combatants: 
Were the Right Lessons Learned in Mozambique?, 11 INT'L PEACEKEEPING 625, 640 (2004).  

131. Megan MacKenzie, Securitization and Desecuritization: Female Soldiers and the 
Reconstruction of Women in Post-Conflict Sierra Leone, 18 SEC. STUD. 241, 243 (2009).
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infrastructure development, or both. Within this approach, which has 
numerous different epistemological roots, a specific focus is discernible 
with respect to women; it is recognized that programs focusing on women 
are important when in the context of sustainable development.' 32 A 2001 
World Bank report highlights the general benefits that a society enjoys 
once women fully participate in the economic system: 

The toll on human lives is a toll on development-since 
improving the quality of people's lives is development's ultimate 
goal. But gender inequalities also impose costs on productivity, 
efficiency, and economic progress. By hindering the 
accumulation of human capital in the home and the labor market, 
and by systematically excluding women or men from access to 
resources, public services, or productive activities, gender 
discrimination diminishes an economy's capacity to grow and to 
raise living standards.' 33 

However, the approach is undermined by the willingness of donors to 
participate in continued genderization by implementing development 
programs that focus first on men and the desire to ensure that men are 
gainfully employed.1 34 Concomitantly, the international community has 
opted to pursue programs that explicitly target women and, although this is 
laudable and emphasises a commitment to improve the condition of women 
in post-conflict situations, it also helps identify women as a specific group 
that requires extra attention and assistance, which maintains the public
private divide.13 In other words, it only addresses the issue of women's 

132. See generally Marina Ottaway, Rebuilding State Institutions in Collapsed States, 33 
DEV. & CHANGE 1001 (2002) (arguing that there is a commitment to rebuild nations, but 
rejecting the notion of a single nation-building typology); Stephen Knack, Does Foreign Aid 
Promote Democracy?, 48 INT'L STUD. Q. 251 (2004) (rejecting the claim that aid promotes 
democracy); Mark Duffield, Governing the Borderlands: Decoding the Power of Aid, 25 
DISASTERS 308 (2001) (arguing that international aid focuses on enhancing traditional 
conceptions of security as opposed to promoting human security).  

133. WORLD BANK, ENGENDERING DEVELOPMENT THROUGH GENDER EQUALITY IN 
RIGHTS, RESOURCES, AND VOICE 10-11 (2001), available at http://www
wds.worldbank.org/extemal/default/WDSContentServer/WDSP/IB/2001/03/01/000094946_ 
01 020805393496/Rendered/PDF/multipage.pdf. See also Hofstetter, supra note 97, at 339.  

134. See, e.g., Chris Corrin, Post-Conflict Reconstruction and Gender Analysis in 
Kosovo, 3 INT'L FEMINIST J. POL. 78, 81 (2000) (discussing the UN Interim Administration 
Mission in Kosovo's decision to prohibit women who became heads of their households 
from driving tractors, which necessitated the hiring of men for the job).  

135. Elaine Zuckerman, Suzanna Dennis, and Marcia Greenberg's examination of the 
World Bank Post-Conflict Reconstruction investment indicates that although women receive 
assistance, the assistance does not address structural shortcomings, which in effect means 
the continuation of discriminatory practices. Elaine Zuckerman et al., The Gender 
Dimension of Post-Conflict Reconstruction: The World Bank Track Record, GENDER 

ACTION (2007), available at 
http://www.genderaction.org/images/Genderaction%20PCR%2OJune2007.pdf. See also Ian
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rights and not how society perceives women.  

C. Security-Development Nexus 

The security-development nexus takes the position that a society needs 
development assistance, but without a security formula, development 
becomes impossible, because donors cannot provide the necessary 
assistance in insecure areas. 13 6 The development aspect of the approach 
begins with the political sphere, because a core aim of both intervention 
and reconstruction is the recognition that the society lacks a neoliberal 
political system, which is why a common feature in the reconstruction 
process is the adoption of a written constitution. 137 In Afghanistan and Iraq, 
major changes occurred within the political system; the international 
community played a major role in assisting Iraqis and Afghans restructure 
their political system along more liberal lines. This affected women in that 
the newly reconstituted political system demanded female representation.  
In Iraq, electoral law requires that each party nominate at least one-third 
female candidates in its party list. 138 In Afghanistan, electoral law mandates 
that twenty-seven percent of the 'seats in the lower house be reserved for 

Bannon et al., Gender, Conflict and Development, THE WORLD BANK (2005), 
http://siteresources.worldbank.org/INTCPR/Resources/30494GenderConflictandDevelopme 

nt.pdf (last visited March 24, 2012).  
136. A good example of this are the Provincial Reconstruction Teams (PRTs) in 

Afghanistan, which have a three-fold agenda: improve security so that social and economic 
reconstruction programs can be developed and established, extend the reach of the Afghan 
government based in Kabul, and facilitate reconstruction in the provinces. Touko Piiparinen, 
A Clash of Mindsets? An Insider's Account of Provincial Reconstruction Teams, 14 INT'L 

PEACEKEEPING 143, 154 (2007). See George Dimitriu & Beatrice de Graaf, The Dutch COIN 
Approach: Three Years in Uruzgan, 2006-2009, 21 SMALL WARS & INSURGENCY 429 
(2010); Kenneth Holland, The Canadian Provincial Reconstruction Team: The Arm of 
Development in Kandahar Province, 40 AM. REV. OF CAN. STUD. 276 (2010); Nik Hynek & 
Jan Eichler, The Czech Provincial Reconstruction Team in Afghanistan: Context, 
Experiences and Politics, 10 DEF. STUD. 405 (2010); Matthew Jackson & Stuart Gordon, 
Rewiring Interventions? UK Provincial Reconstruction Teams and 'Stabilization', 14 INT'L 

PEACEKEEPING 647 (2007).  
137. Kirsti Samuels, Post-Conflict Peace-Building and Constitution-Making, 6 CH. J.  

INT'L L. 663, 664 (2006) ("Constitution-making after conflict is an opportunity to create a 
common vision of the future of a state and a road map on how to get there. The constitution 
can be partly a peace agreement and partly a framework setting up the rules by which the 
new democracy will operate."). See also Jennifer Widner, Constitution Writing in Post
Conflict Settings: An Overview, 49 WM. & MARY L. REV. 1513 (2008).  

138. Mona Lena Krook et al., Military Invasion and Women's Political Representation, 
12 INT'L FEMINIST J. POL. 66, 66 (2010); Paul Wolfowitz, Women in the New Iraq, WASH.  
POST (Feb. 1, 2004), http://2001-2009.state.gov/g/wi/28686.htm; John Leland & Riyadh 
Mohammed, Iraqi Women Are Seeking Greater Political Influence, N.Y. TIMES, Feb. 16, 
2010, at A10.
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women-two seats in each of the thirty-four provinces.139 These changes, 
however, took place without substantive structural changes; the system 
remained eschewed against women who had to contend with cultural and 
historical norms that dictated how they lived. Consequently, women 
continue to be viewed through a male-oriented lens, meaning that the 
inclusion of women into mainstream society remains dependent on how 
men feel about the change. This becomes clear when looking at the essence 
of non-discriminatory international norms, as typified in the Universal 
Declaration of Human Rights, the International Covenant on Civil and 
Political and the International Covenant on Economic, Social and Cultural 
Rights. The rights of women have to be measured against the rights of 
men.140 This may explain why the process has not been successful, as even 
in conflicts where women played an important role, they were expected to 
return to their "traditional roles" when the conflict concluded.141 Victoria 
Bernal, who studies Eritrean women fighters, noted how once the conflict 
ended, the women were required to return to their traditional roles: 

In the field, young revolutionaries were conforming to the culture 
of the EPLF; now they are pressured to conform to civilian 
society, and many do. But for men fighters, this means 
reclaiming positions of authority within their families and 
enjoying male privileges such as freedom from domestic work.  
For women fighters, civilian culture means a burden of domestic 
labor and familial responsibilities for which their life in the field 
did not prepare them. Their sense of frustration is palpable even 
when left unspoken.14 2 

In sum, the traditional approach to post-conflict reconstruction is 
highly gender specific; it wants men to give up their weapons and have 
gainful and meaningful employment, but when it comes to women, the 
policies and programs are specific and tailored to what society perceives 
women need or want, often without consulting women themselves.1 43 

139. Krook, supra note 138.  
140. See Hilary Charlesworth, What are "Women's International Human Rights"?, in 

HUMAN RIGHTS OF WOMEN: NATIONAL AND INTERNATIONAL PERSPECTIVE 58 (Rebecca J.  
Cook ed. 1994).  

141. See Melanie M. Hughes, Armed Conflict, International Linkages, and Women's 
Parliamentary Representation in Developing Nations, 56 SOCIAL PROBLEMS 174 (2009); 
Tracy E. Higgins & Rachel P. Fink, Gender and Nation-Building: Family Law as Legal 
Architecture 60 ME. L. REV. 375 (2008).  

142. Victoria Bernal, Equality to Die For?: Women Guerrilla Fighters and Eritrea's 
Cultural Revolution, 23 POLAR: POL. & LEGAL ANTHROPOLOGY REV. 61, 65 (2000).  

143. See Swanee Hunt & Cristina Posa, Where are the Women in the New Iraq, BOSTON 

GLOBE, June 22, 2004, at p. A.I11
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D. The United Nations, Women, Gender, and State-Building: UNSCR 
1325 

As the United Nations revised its agenda and outlook when the Cold 
War ended, feminist activism on the international scene reached 
unprecedented levels. The 1995 Beijing Platform for Action built upon the 
1985 Third World Conference on Women in Nairobi and Boutros-Ghali's 
An Agendafor Peace, culminating with the unanimous adoption of Security 
Council Resolution 1325 on October 31, 2000.144 The Beijing Platform was 
described as "highly significant because it is the first time the Security 
Council has devoted an entire session to debating women's experiences in 
conflict and post-conflict situations." 145 The Beijing Conference served as a 
watershed in the campaign for gender equality, as it recognized the inherent 
inequalities that exist in society, necessitating and calling for structural 
reform. Thus, the activism of the 1990s sought to address the gendered 
nature of the international conflicts of that time, which had a strong sexual 
element to them: combatants specifically targeted women as part of their 
military campaigns. 146 The Beijing Platform for Action sought to address 
such issues as violence against women, forced abortions, female genital 
mutilation, sexual harassment, domestic violence, and many other 
inequalities. 147 In other words, there was a clear emphasis on women 
existing as victims. This encouraged the international community to 
concentrate on biology instead of the social construction of gender and the 
societal implications that come with associating gender with sex. 148 

144. S.C. Res. 1325, U.N. Doe. S/RES/1325 (Oct. 31, 2000).  
145. Carol Cohn, Helen Kinsella & Sheri Gibbings, Women, Peace and Security 

Resolution 1325, 6 INT'L FEMINIST J. POL. 130, 130 (2004) (internal emphasis omitted).  
146. See, e.g., ELISABETH REHN & ELLEN JOHNSON SIRLEAF, UNITED NATIONS 

DEVELOPMENT FUND FOR WOMEN (UNIFEM), WOMEN, WAR, PEACE: THE INDEPENDENT 
EXPERTS' ASSESSMENT ON THE IMPACT OF ARMED CONFLICT ON WOMEN AND WOMEN'S ROLE 
IN PEACE-BUILDING (2002), available at 
http://www.unifem.org/materials/item-detail.php?ProductlD=17.  

147. Fourth World Conference on Women, Beijing, China, Sept. 4-15, 1995, Beijing 
Declaration and Platform for Action, T 16-17, U.N. Doc. A/CONF.177/20/Rev.1 (1996).  
See also Elizabeth F. Defeis, The United Nations and Women-A Critique, 17 WM. & MARY 

J. WOMEN & L. 395 (2011).  
148. Commenting on the South African Truth and Reconciliation Commission, Lyn 

Graybill argued that due to the way the Promotion of National Unity and Reconciliation Act 
(1995) was drafted "[m]illions of ordinary people, especially women, who suffered from the 
structural violence of apartheid but who were not victims under this narrow definition will 
not receive any compensation." She also added, "[w]hen the media covered women 
witnesses, the focus was on what they wore. Even their tears went unreported; it was the 
image of men weeping that legitimized the suffering and made headlines . . . . Women's 
interest in speaking out was further eroded by both the Commission's and media's portrayal 
of them as 'secondary victims,' which perhaps gave them the impression that their own 
stories were unimportant." Lyn Graybill, The Contribution of the Truth and Reconciliation
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Consequently, the UN approach to state-building and the position of 
women within transitioning societies was two-fold: First, there was a desire 
to protect women, perpetuating the age-old notion of defining gender 
through sexual identification with specific roles-it is the duty of men to 
protect women. 149 Second, the policy sought to end discriminatory 
practices through the adoption of neoliberal laws that demand the inclusion 
of women in the public sphere. "0 UN Security Council Resolution 
(UNSCR) 1325 clearly highlighted these visions by emphasizing the need 
to protect women and ensure their participation, while also recognizing the 
need to prevent conflict. 1 5 1 However, in Laura Shepherd's analysis of 
UNSCR 1325, she points out: 

In UNSCR 1325, I identify constructions of gender that assume it 
largely synonymous with biological sex and, further, reproduce 
logics of identity that characterized women as fragile, passive 
and in need of protection and constructions of security that locate 
the responsibility for providing that protection firmly in the hands 
of elite political actors in the international system ... 152 

The dominance of gender mainstreamingis3-an abstract concept that 
calls for taking gender seriously when engaging in international relations
has further genderized the approach to state-building. This is because 
gender mainstreaming encourages a development-focused methodology 
towards reconstruction, seeking equality legislation coupled with the 
allocation of resources to address and combat gender inequality.1  This 

Commission toward the Promotion of Women's Rights on South Africa, 24 WOMEN'S STUD.  

INT'L F. 1, 4 (2001).  
149. See Donna Pankhurst, The 'Sex War' and Other Wars: Towards a Feminist 

Approach to Peace Building, 13 DEV. PRAC. 154, 173 (2003) ("Whether in specific peace
building activities, or in more general macro policies, women's needs are consistently 
marginalised in 'post-conflict' societies, while they also suffer a 'backlash', often with 
physical and legal ramifications, not only from male citizens but from the state itself.").  

150. Kirsti Samuels, Post-Conflict Peace-Building and Constitution-Making, 6 CH. J.  
INT'L L. 663 (2005) (arguing that constitution-making in post-conflict states can bring about 
significant political and governmental transition).  

151. S.C. Res., supra note 144.  
152. Laura Shepherd, Sex, Security and Superhero(in)es: From 1325 to 1820 and 

Beyond, 13 INT'L FEMINIST J. POL. 504, 506 (2011).  
153. Gender mainstreaming emerged in the 1970s in relation to education and the need 

to address discriminatory practices in classrooms. When the UN declared the first 'Decade 
from Women,' women were identified as a special interest group within the development 
sphere that needed unique attention. Mary Daly defines gender mainstreaming as an 
approach that ". . . seeks to institutionalize equality by embedding gender-sensitive practices 
and norms in the structures, processes, and environment of public policy." Mary Daly, 
Gender Mainstreaming in Theory and Practice, 12 SOc. POL. 433, 435 (2005). See generally 
CHARLESWORTH & CHINKIN, supra note 52; International Institutions, supra note 56; 
Gender of Jus Cogens, supra note 56.  

154. These legislative measures are promoted through a masculine setting. The
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may explain why Helen O'Connell, a thirty-year NGO sector veteran, 
claimed, "[i]t can be said that the opportunities opened up in peacebuilding 
[sic] and statebuilding [sic] for securing gender equality and equity, such as 
the negotiations around the peace agreement, the political settlement and in 
building gender-responsive service provision, have been missed." 5 5 

IV. Gender, Women, and Post-Conflict Reconstruction 

The humanitarian interventions of the post-Cold War period 
increasingly adopted a judicial element, as they strove to attain justice for 
the victims of the conflict through either a retributive or restorative justice 
formula.1 5 6 Therefore, the emergence of transitional justice refers to a 
"conception of justice associated with periods of political change, 
characterized by legal responses to confront the wrongdoings of repressive 
predecessor regimes." 157 Accompanying the debate over justice was also 
the notion of reconstruction-helping the society attain lasting peace. 15 8 

Four principal approaches are discernible with respect to the way 
gender and women's issues are represented in the post-conflict 
reconstruction literature. One approach emphasizes the importance of 
gender equality, or gender neutrality, when thinking about post-conflict 
reconstruction, which ensures that "gender" is immersed in the larger state
building process.159 A second approach highlights the need for women's 

experience of women in the 2003 Afghan constitutional Loya Jirga illustrates how men 
continued to dominate the discourse; men dominated the Jirga and women were prevented 
from speaking or had their microphones switched off. Of the 502 delegates, 103 were 
women and the nine-member drafting committee included two women. Krook, supra note 
138, at 68-69.  

155. Helen O'Connell, What are the Opportunities to Promote Gender Equity and 
Equality in Conflict-affected and Fragile States? Insights from a Review of Evidence, 19 
GENDER & DEV. 456, 463 (2011).  

156. See Leslie Vinjamuri & Jack Snyder, Advocacy and Scholarship in the Study of 
International War Crime Tribunals and Transitional Justice, 7 ANN. REV. POL. Sci. 345 
(2004); CARLOS S. NINO, RADICAL EVIL ON TRIAL (1996).  

157. Ruti G. Teitel, Transitional Justice Genealogy, 16 HARV. HUM. RTS. J. 69, 69 
(2003).  

158. See generally Ervin Staub, Reconciliation after Genocide, Mass Killing, or 
Intractable Conflict: Understanding the Roots of Violence, Psychological Recovery, and 
Steps toward a General Theory, 27 POL. PSYCHOL. 867 (2006); Neil J. Kritz, Coming to 
Terms with Atrocities: A Review of Accountability Mechanisms for Mass Violations of 
Human Rights, 59 L. & CONTEMP. PROBS. 127 (1996); Paige Arthur, How "Transitions" 
Reshaped Human Rights: A Conceptual History of Transitional Justice, 31 HuM. RTs. Q.  
321 (2009); U.N. Secretary-General, The Rule of Law and Transitional Justice in Conflict 
and Post-conflict Societies 12, U.N. Doc. S/2004/616 (August 23, 2004).  

159. See Naomi R. Cahn, Women in Post-Conflict Reconstruction: Dilemmas and 
Directions, 12 WM. & MARY J. WoMEN & L. 335, 338 (2006) (discussing how the 
scholarship has addressed gender and post-conflict reconstruction); Elaine Zuckerman & 
Marcia Greenberg, The Gender Dimensions of Post-conflict Reconstruction: An Analytical
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participation in the transition process and their continued involvement in 
rebuilding the country.i6 These approaches resonate with those pointing to 
the poor representation of women in domestic and international law, which, 
they assert, has a gender bias that helps ensure that international norms fail 
to lead to equality. 161 The third type of scholarship centers on the adoption 
of domestic legislation as a means to foster gender equity. 16 2 Finally, the 
fourth approach calls for a campaign to end the culture of impunity with 
respect to sexual violence. 163 This scholarship focuses on establishing and 
implementing international norms relating to violence against women. 16 4 

With respect to transitional justice and gender, it was only with the 
formation of the ad hoc tribunals that meaningful discussions over sexual 
violence, women, and conflict really developed; prior to this point, the 
general view was that sexual violence was an assault on the honor or virtue 
of a woman. 16 5 This was made clear by the fact that violence against 
women came under established international legal mechanisms such as the 
Genocide Convention, the Torture Convention, and the Geneva 
Conventions. 166 However, these international legal mechanisms also meant 
that the way violence is measured is not as a violent act against the victim 
but rather as a violent act against a victim's role, status, and sex in 
society. 16 7 In other words, male belligerents used women and the way 

Frameworkfor Policymakers, 12 GENDER & DEV. 70, 70-82 (2004) (identifying three main 
rights that must be guaranteed to women in the post-conflict period); Krook, supra note 138.  

160. Cahn, supra note 159, at 338.  
161. See CHARLESWORTH & CHINKIN, supra note 52; International Institutions, supra 

note 56; Gender of Jus Cogens, supra note 56. See also Hillary Charlesworth, Feminist 
Reflections on the Responsibility to Protect, 2 GLOBAL RESP. TO PROTECT 232, 240-241 
(2010) (noting that Gisele C&t6-Harper was the only woman on the twelve-member 
International Commission on Intervention and State and that there were only four women on 
the Secretary-General High Level Panel).  

162. Cahn, supra note 159, at 338; Penelope Andrews, Learning to Love After Learning 
to Harm: Post-Conflict Reconstruction, Gender Equality and Cultural Values, 15 MIcH. ST.  
J. INT'L L. 42, 60-61 (2007).  

163. Askin, supra note 4, at 521 (arguing that "redress for sexual violence remains 
extremely limited and selective").  

164. Krook, supra note 138; Cahn, supra note 159, at 338.  
165. Significantly, during the Nuremberg and Tokyo Trials, sexual violence was not 

addressed, with rape not named in either the Nuremberg or Tokyo charters, or charged as a 
separate offense. Rhonda Copelon, Gender Crimes as War Crimes: Integrating Crimes 
against Women into International Criminal Law, 46 McGILL L. J. 217, 221-223 (2000) 
(noting that under the Geneva Conventions "rape was not treated as violence, and was 
therefore not named in the list of 'grave breaches' subject to the universal obligation to 
prosecute").  

166. Gender of Jus Cogens, supra note 56; Copelon, supra note 165, at 220-21.  
167. Rhonda Copelon persuasively argues that prior to the 1990s sexual violence in war 

was largely invisible but was considered a private matter or a product of war. The Lieber 
Code, the Hague Convention, and the Geneva Conventions allowed sexual violence to enter 
the discourse, but it was seen as an offence against "family hono[r] and rights" as opposed
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society viewed women to punish and hurt one another. The International 
Criminal Tribunal for Rwanda (ICTR) offered a break with past practices 
when it categorized sexual violence as an international crime. 168 This led to 
a substantive shift in the way the international community addressed 
violence against women 169 and children."4 Thus, increasingly, international 
criminal law has expanded its understanding of sexual violence to address a 
host of issues, such as forced marriages, consent, sexual slavery, and 
command responsibility, especially with respect to joint criminal 
enterprise."' This development has encouraged societies transitioning out 
of conflict to allocate time and resources to address the legacy of sexual 
violence. 172 

A. The Legal Approach to Post-Conflict Reconstruction 

The legal approach to post-conflict reconstruction-post-conflict 
justice-has not lived up to many hopes because of its numerous 
shortcomings. However, before addressing these, it is beneficial to point 
out that there have also been some positive developments, both on the 

to an act of violence. Copelon, supra note 165, at 220-22.  
168. Prosecutor v. Akayesu, Case ICTR-96-4-T, (ICTR Judgment Sept. 2, 1998).  

Akayesu was convicted of genocide, incitement to commit genocide, and seven counts of 
crimes against humanity. Initially, gender-related crimes were not part of the charges but 
witness testimony led to new investigations and an amended indictment. Prosecutions of 
individuals accused of international crimes began to appear in domestic jurisdictions in the 
United States in the 1980s with such cases as Filirtiga (1980) and Demjanjuk (1985). Beth 
Stephens, The Civil Lawsuit as a Remedy for International Human Rights Violations against 
Women, 5 HASTINGS WoMEN L. J. 143, 164-66 (1994) (discussing Fildrtiga (1980) and 
Demjanjuk (1985)).  

169. See generally Kelly D. Askin, Gender Crimes Jurisprudence in the ICTR: Positive 
Developments, 3 J. INT'L CRIM. JUST. 1007 (2005) (noting the advances in the 
criminalization of sexual violence that have come out due to the ICTR); Catharine A.  
MacKinnon, The ICTR 's Legacy on Sexual Violence, 14 NEW ENG. J. INT'L & COMP. L. 211 
(2008) (arguing that the ICTR's greatest legacy is its definition of rape). Under the Rome 
Statute, a war crime can occur during internal armed conflict. Rome Statute of the 
International Criminal Court, Art. 8.2(e), July 17, 1998, 2187 U.N.T.S. 3 (entered into force 
July 1, 2002) [hereinafter Rome Statute], available at 
http://untreaty.un.org/cod/icc/statute/romefra.htm.  

170. Augustine S. J. Park, 'Other Inhumane Acts': Forced Marriage, Girl Soldiers and 
the Special Courtfor Sierra Leone, 15 Soc. & LEGAL STUD. 315 (2006) (arguing that girls 
and what they endure in conflict and post-conflict situations have been treated as an 
addendum when it comes to post-conflict reconstruction).  

171. Navanethem Pillay, Sexual Violence: Standing by the Victim, 42 CASE W. RES. J.  
INT'L L. 459 (2009); Valerie Oosterveld, Atrocity Crimes Litigation Year-in-Review (2010): 
A Gender Perspective, 9 Nw. J. INT'L HUM. RTS. 325, 342 (2011).  

172. See, e.g., Colleen Duggan et al., Reparations for Sexual and Reproductive Violence: 
Prospects for Achieving Gender Justice in Guatemala and Peru, 2 INT'L J. TRANSITIONAL 

JUST. 192 (2008).
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domestic and international levels. On the domestic front, there have been 
attempts to introduce constitutionally-based rights for minorities that define 
what rights are and also what the government's duties and obligations are 
toward its citizens. 173 Constitutions are therefore important because they 
reflect the values, ideals, rights, and nature of the nation, as they are 
products of a desire by the nation to ensure the protection of values as 
opposed to only rights. To that end, constitutions determine the political 
structure of the nation (federation, confederation, unitary state), its 
economic system (free market), and the obligation of the state towards its 
inhabitants. 174 On the international level, the major development has been 
the recognition of sexual violence as an international crime, raising the 
possibility of prosecutions based on sexual abuse and indicating a demand 
for constitutional changes that adopt principles of equality. 175 Conversely, 
there are some major shortcomings with the legal approach, particularly 
because in many of the societies transitioning out of conflict, the legal 
system is often in its infancy and suffers from corruption and other 
systematic problems. 176 

1. Constitutions as a Means to Protect Women's Rights 

A number of societies transitioning out of conflict have adopted 
constitutions or reformed their constitutions to fit the image of a neoliberal 
society and come into compliance with international norms and 

173. See, e.g., TRANSITIONAL JUSTICE: How EMERGING DEMOCRACIES RECKON WITH 

FORMER REGIMES (Neil J. Kritz ed., 1995); Christopher J. Coyne, The Institutional 
Prerequisites for Post-Conflict Reconstruction, 18 REv. AUSTRIAN ECON. 325 (2005) 
(arguing that without horizontal ties, reconstruction is unlikely to occur).  

174. See, e.g., Aeyal M. Gross, The Constitution, Reconciliation, and Transitional 
Justice: Lessonsfrom South Africa and Israel, 40 STAN. J. INT'L L. 47 (2004) (discussing the 
connection between reconciliation and peace process and legal and constitutional changes).  
See also Eric C. Christiansen, Transformative Constitutionalism in South Africa: Creative 
Uses of Constitutional Court Authority to Advance Substantive Justice, 13 J. GENDER, RACE 

& JUST. 575 (2010).  
175. Rome Statute of the International Criminal Court prohibits "[r]ape, sexual slavery, 

enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual 
violence of comparable gravity." Rome Statute, supra note 169, 2187 U.N.T.S. 3 at art.  
7(1)(g). Sexual violence can also be a crime against humanity and a war crime. Id. at art.  
8(2)(b)(xxii).  

176. See, e.g., Mohammad Hashim Kamali, References to Islam and Women in the 
Afghan Constitution, 22 ARAB L.Q. 270 (2008) (reviewing the many challenges faced by 
Afghanistan since 2001). See also Afghanistan in 2009: A Survey of the Afghan People, THE 

ASIA FOUNDATION, 10, 69-72, (2009), 
http://asiafoundation.org/resources/pdfs/Afghanistanin2009.pdf (highlighting the concern of 
many Afghans with corruption, which is pervasive among the police and the judicial 
branch).
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conventions.  
The changes under these new constitutions have been substantial, 

declaring a commitment to ensure not only equality, but also the provision 
of such services as education to women. 1'8 These changes at times 
challenge cultural, religious, and normative values of the society because 
they cover such issues as sovereignty, rights, balance of power, and 
institutions. They are adopted because they are seen by the transitioning 
society as essential in ensuring that the international community accepts the 
new state. 1 7 9 Often, the most controversial aspects of a new constitution 
(besides who participates and the manner of one's participation in the 
constitution-making process) are the issues affecting the scope of women's 
rights, which are most likely to challenge traditional values. 180 Therefore, 
they are the ones that face the most resistance. Andrea Fischer-Tahir, 
writing about post-2003 Iraq, notes that when it comes to women's 
representation, "The female quota remains controversial, and is regularly 
the subject of debates in the media before and after elections." 18 1 To that 
end, a common theme in a number of constitutions from societies 

177. See, e.g., CONSTITUTION OF THE ISLAMIC REPUBLIC OF AFGHANISTAN, art. 22 
[hereinafter Afghanistan Const.] (declaring "The citizens of Afghanistan-whether man or 
woman-have equal rights and duties before the law."); IRAQI CONSTITUTION, art. 20 
(stating "Iraqi citizens, men and women, shall have the right to participate in public affairs 
and to enjoy political rights including the right to vote, elect, and run for office."); THE 
CONST. OF THE REPUBLIC OF RwANDA 2003, preamble, pt. 10, available at 
http://www.rwandahope.com/constitution.pdf [hereinafter Const. of Rwanda] (declaring that 
the people of Rwanda are "[c]ommitted to ensuring equal rights between Rwandans and 
between women and men without prejudice to the principles of gender equality and 
complementarity in national development").  

178. Afghanistan Const., supra note 177, at art. 44 ("The state shall devise and 
implement effective programs to create and foster balanced education for women."). The 
post-genocide Rwandan constitution introduced the principle of equal ownership of 
property, something that was not available before. Const. of Rwanda, supra note 177, at art.  
29 ("Every person has a right to private property, whether personal or owned in association 
with others."). For a fuller discussion about property rights in post-genocide Rwanda, see 
Polavarapu, supra note 98.  

179. See Balakrishnan Rajagopal, Invoking the Rule of Law in Post-Conflict Rebuilding: 
A Critical Examination, 49 WM. & MARY L. REv. 1347 (2008) (criticizing the general 
commitment to and faith placed in the rule of law as an integral part of effective post
conflict reconstruction). Ahmad Nader Nadery, Peace or Justice? Transitional Justice in 
Afghanistan, 1 INT'L J. TRANSITIONAL JUST. 173, 174 (2007) (asserting that the reason why 
the Bonn Accord did not address the issue of transitional justice was because ". . . all parties 
to the peace agreement were involved in serious human rights abuses during the course of 
the conflict. The peace talks did not take place between a winner and loser of a war; the 
talks were between different 'loser' groups who regained control of some parts of 
Afghanistan after the US-led coalition attacks on Afghanistan against the Taliban").  

180. See, e.g., Angela M. Banks, Challenging Political Boundaries in Post-Conflict 
States, 29 U. PA. J. INT'L L. 105 (2007-2008); Widner, supra note 137.  

181. Andrea Fischer-Tahir, Competition, Cooperation and Resistance: Women in the 
Political Field in Iraq, 86 INT'L AFF. 1381, 1389 (2010).
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transitioning out of conflict is the adoption of constitutionally mandated 
quotas for women. 182 In some cases, a substantive increase in women's 
representation has occurred, leading to positive social, economic, political, 
and cultural changes. 183 This is evident in Rwanda, where an increase in the 
number of female parliamentarians has facilitated not only better 
interaction between the legislature and voters, but also a more women
friendly agenda. 184 

B. The Shortcomings of the Legal Approach 

The legal approach has a number of shortcomings when it comes to 
addressing gender and post-conflict reconstruction. One such shortcoming 
is that sexual violence has to operate under the established international 
criminal legal system, allowing the androcentric system to prevail. This 
rises from the dominance of men within domestic and international politics, 
which is why international institutions repeatedly fail to address women's 
issues1 8 5 and gender mainstreaming, the latter of which demands the 
incorporation of gender equality terminology, but has had limited 
success.1 8 6 When dealing with sexual violence in an international tribunal 
setting, the evidence of abuse tends to be constrained by the process and 
limits what women can say because of time constraints, resource issues, a 
desire not to offend, and a fear that the information could be harmful for 
the state, the community, or the individual. 187 Doris E. Buss discussed the 
challenges this presented in Rwanda: 

The Rwanda Tribunal's record on prosecuting sexual violence is 
disappointing. The Tribunal has largely failed to charge 
individual accused with sexual violence crimes, or, where these 

182. Lisa Baldez, The Pros and Cons of Gender Quota Laws: What Happens When You 
Kick Men Out and Let Women In?, 2 POL. & GENDER 102, 102 (2006) (noting that "most of 
the countries in the top [twenty] spots on the Inter-Parliamentary Union's (IPU) list of 
women in national parliaments have some kind of gender quota").  

183. See, e.g., Aili Mari Tripp & Alice Kang, The Global Impact of Quotas: On the Fast 
Track to Increased Female Legislative Representation, 41 COMP. PoL. STUD. 338 (2008) 
(showing that women have overcome barriers through gender quotas, leading to greater 
female empowerment).  

184. See, e.g., Clare Devlin & Robert Elgie, The Effect of Increased Women's 
Representation in Parliament: the Case of Rwanda, 61 PARLIAMENTARY AFF. 237 (2008) 
(noting that in terms of policy output, the success has been more limited).  

185. See CHARLESWORTH & CHINKIN, supra note 52; International Institutions, supra 
note 56; Gender ofJus Cogens, supra note 56.  

186. Caroline Moser & Annalise Moser, Gender Mainstreaming since Beijing: A Review 
of Success and Limitations in International Institutions, 13 GENDER & DEV. 11 (2005).  

187. Patricia M. Wald, Judging War Crimes, 1 CHI. J. INT'L L. 189 (2000). Pillay, supra 
note 171, at 461-62 (recounting the many challenges that exist when it comes to judging 
international crimes as a judge at the ICTY).
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charges are included in the indictment, the Office of the 
Prosecutor (OtP) has either not pursued them at trial, or pursued 
them unsuccessfully. 188 

Thus, the Rwandese Gacaca courts failed women who had been 
victims of sexual violence because the aim of the courts was " . . . to reveal 
the truth of what happened, eradicate the culture of impunity, speed up the 
pace of trials and promote national unity and reconciliation on the basis of 
Rwandan customs." 189 In other words, the courts sought reconciliation 
within society, allowing them to ignore sexual violations. Karen Brounus' 
important field study highlighted that the women who testified at the 
Rwandese Gacaca courts endured harassment and severe psychological 
stress before, during, and after their testimony. 190 This, coupled by the fact 
that men dominate most societies, explains the systemic under-enforcement 
of women's legal rights in post-conflict societies. 191 

Another principal shortcoming of the criminalization approach has 
been a systematic failure to recognize the effect that the conflict has had on 
women. South Africa offers a good example. There, the impact of apartheid 
on women was manifestly different from how it affected men and its legacy 
continues to be felt even though apartheid ended almost two decades ago.  
Penelope Andrews argues that the lack of female representation within the 
South African judicial system stems from three things: apartheid, which 
ensured unequal distribution of resources between white and black South 
Africans; the nature of the judiciary, which remains masculine in numbers 
and orientation; and the general attitude of South African society, which 
has a strong patriarchal and masculine culture.19 2 

C. Social Service Justice: An Alternative to Post-Conflict Reconstruction 

A social services justice approach differs from the quintessential 
traditional legal approach, the security-first approach, and the security
development nexus because it aims to address structural social bias through 
institutional changes within the state and the society.' 9 3 For social services 

188. Doris E. Buss, Rethinking 'Rape as a Weapon of War', 17 FEMINIST LEGAL STUD.  

151, 151 (2009).  
189. Susan Thomson & Rosemary Nagy, Law, Power and Justice: What Legalism Fails 

to Address in the Functioning of Rwanda's Gacaca Courts, 5 INT'L J. TRANSITIONAL JUST.  
11, 17 (2011). See also Karen Broun6us, Truth-Telling as Talking Cure? Insecurity and 
Retraumatization in the Rwandan in the Gacaca Courts, 39 SECURITY DIALOGUE 55 (2008).  

190. Broun6us, supra note 189, at 67-68.  
191. Fionnuala NiAoliin & Eilish Rooney, Underenforcement and Intersectionality: 

Gendered Aspects of Transition for Women, 1 INT'L J. TRANSITIONAL JUST. 338 (2007).  
192. Penelope E. Andrews, The South African Judicial Appointments Process, 44 

OSGOODE HALL L.J. 571 (2006).  
193. Christine Bell et al., Justice Discourses in Transition, 13 SoCIAL & LEGAL STUD.
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justice, the concept of justice-as a moral and as a right-lies at the 
epicenter of the approach because it recognizes the dichotomy that exists 
regarding sexual violence and its victims, which is why it identifies that 
there is a need to provide justice for the individual and not just the 
society.1 94 This may entail a retributive or a restorative system, which calls 
for major development work because a well-functioning legal system is a 
long-term objective in many transitioning societies.19 5 Additionally, social 
services justice ensures that societies recognize what the victim has 
experienced and motivates it members to provide remedies, assistance, or 
both.  

While social services justice necessarily includes possible 
reparations programs as longer-term remedies or as possibilities 
when perpetrators are known and accept responsibility, it is also 
concerned with the more immediate, and often desperate status of 
the victims. As such, social services justice refers to the potential 
short- and long-term services, social, economic, and medical, that 
can be provided to victims. These services may apply to 
situations broader than the individual perpetrator and victim, and 
beyond specific losses caused by violence. For example, social 
services justice could provide protection for -women who may not 
have directly experienced sexual violence themselves, but who 
live in continuing fear of it.' 9 6 

Social services justice therefore calls for a multi-sectoral approach that 
necessitates the involvement of governments, communities, civil society 
organizations, individuals, and international institutions to work together to 
help provide the victims of sexual violence with the justice that they 
deserve.1 97 

305 (2004); Cahn, supra note 159, at 339-40; Nianh Reilly, Seek Gender Justice in Post
Conflict Transitions: Towards A Transformative Women's Human Rights Approach, 3 INT'L 

J. L. CONTEXT 155 (2007).  
194. See, e.g., Paul Lansing & Julie C. King, South Africa's Truth and Reconciliation 

Commission: The Conflict between Individual Justice and National Healing in the Post
Apartheid Age, 15 ARIZ. J. INT'L & COMP. L. 753 (1998) (arguing the South African Truth 
Commission failure to address the harm that individuals suffered, as it focused on the 
nation).  

195. Lieutenant Colonel Craig T. Trebilcock, an Army JAG reserve officer who served 
in Iraq in 2003, notes that when the civilian affairs attorneys were in southern Iraq 
evaluating the Iraqi judicial system they saw how decadent and corrupt the Saddam legal 
system was, the assessment indicated that the courts were subject to political influence: the 
Ministry of Justice appointed individuals as judges based on their loyalty. Craig T.  
Trebilcock, Legal Cultures Clash in Iraq, 2003 ARMY LAW. 48 (2003). See also Matteo 
Tondini, Rebuilding the System of Justice in Afghanistan: A Preliminary Assessment, 1 J.  
INTERVENTION & STATEBUILDING 333, 337 (2007).  

196. Naomi R. Cahn, Beyond Retribution and Impunity: Responding to War Crimes of 
Sexual Violence, 1 STAN. J. C.R. & C.L. 217, 249 (2005).  

197. Naomi Cahn et al., Returning Home: Women in Post-Conflict Societies, 39

108 Vol. 22:1



Security, Gender and Post-Conflict Reconstruction

However, social services justice has a number of disadvantages. The 
first is its desire to establish new institutions and mechanisms to address 
women's experiences in post-conflict situations, where political realities 
severely hamper its application. This is most evident in Afghanistan, where 
the whole discussion about reconciliation was overshadowed by the need 
for a political solution.198 This is clearly a recurring problem, as women's 
rights are sacrificed repeatedly on the altar of political expediency.  
Mohammad Hashim Kamali, Chairman of the International Institute of 
Advanced Islamic Studies (LAIS) in Malaysia and a member of the Afghan 
Constitutional Review Commission (CRC) has argued that cultural 
practices in Afghanistan undermine women's rights. Kamali stated " . .. by 
the ubiquitous practice of child marriage, exorbitant bride price (walwar), 
and dower (mahr), forced marriage not only of widows but also of adult 
boys and girls, and widespread abuses of guardianship powers." 19 9 Thus, it 
is clear that societies transitioning out of conflict lack the means and often 
the willpower to foster substantive institutional changes, especially because 
of the many domestic opponents that reject widespread reform, claiming 
that it would undermine the delicate balance attained by cease-fire or peace 
agreements in countries where many of the actors who fought in the 
conflict remain.200 In other words, the individuals responsible for the 
carnage are now entrusted with maintaining the peace. 201 

Second, it is also clear that societies transitioning out of conflict tend 
to revert to previous misogynistic practices and ideals. 202 The initial focus 

BALTIMORE L. REV. 339 (2010) (highlighting the need for an integrated approach to 
reconstruction).  

198. See Barnett R. Rubin, Transitional Justice and Human Rights in Afghanistan, 79 
INT'L AFF. 567, 570-571 (2003) ("The voices calling for accountability for past abuses have 
been relatively weak and few.").  

199. Kamali, supra note 176, at 299. See, e.g., Bachelet, supra note 20.  
200. Norah Niland, The Failure of Justice Reform in Afghanistan: Implications for Peace 

and Stability, 34 FLETCHER F. WORLD AFF. 109, 115 (2010) ("Too many prominent 
stakeholders, including such personalities as Karzai and Brahimi, the UN special 
representative of the Secretary General, have indicated that justice was a luxury. This much 
should now be clear: it was a mistake to sweep justice aside by declaring the situation too 
unstable to contemplate justice. The absence of justice, and the absence of investment in 
building an environment conducive to justice, will complicate any transition process.  
History has shown that a just framework, which maintains human rights to its core, is an 
essential element of building a peaceful and sustainable future for Afghans conceded with 
their safety and clinging to the hopes of a more decent and dignified tomorrow.").  

201. Nina Shea, Sharia in Kabul?, NAT'L REV., Oct. 28, 2002, at 20 (noting that soon 
after Afghanistan's post-Taliban cabinet was announced, the Fazul Hadi Shinwari 
denounced Sima Samar, Afghanistan's first Women's Affairs minister for speaking "against 
the Islamic nation of Afghanistan," and highlighting that Samar was charged with 
blasphemy because she had allegedly told a magazine in Canada that she did not believe in 
Shari'a).  

202. See, e.g., Dan Connell, Strategies for Change: Women and Politics in Eritrea and
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is on making sure that the combatants are successfully demobilized, 
demilitarized, and reintegrated. Placing that focus on women instead would 
divert limited resources, alienating male combatants and causing cultural 
pressures. 203 Concomitantly, donors are reluctant to do more than what they 
deem necessary because they are interested in ensuring that the costs of 
reconstruction and the donors' real involvement are kept to a minimum
whether in terms of being in the state or providing assistance. 2 04 

V. A Gender-Security Nexus in the Post-9/11 Period 

Fostering a gender-security nexus begins by recognizing that the 
current approach to post-conflict reconstruction fails to take into 
consideration the full impact that discriminatory gender practices have on 
the security of the state. This is true whether the impact is considered on an 
epistemological or ontological level. As a result, the interests of the state
what the state needs-are not explored fully. One example is the loss of 
women's trade and skills that results from not allowing them to fully 
participate in the public economic system. 20

1 

Introducing a gender-security nexus requires a two-step process. First, 
societies must realize that exclusionary or discriminatory policies 
undermine the interest of the state as they prevent the utilization of all of its 
resources. Second, societies must also accept that gender is generally 
socially constructed, which means that it is possible to change. Put simply, 
unless the language changes, gender-biased legislation, or the imposition of 
pressure to get women to return to their "traditional roles," will give way to 
traditional security formulations that focus on power and the need to seek 
peace-or the avoidance of violence-at all costs. It is only by accepting 
that traditionally structured socially constructed gender values tend to 

South Africa, 25 REv. AFR. POL. ECON. 189, 189 (1998) (noting that after the end of the 
conflict with Ethiopia in 1991, "men in many villages and towns formed secret committees 
to try to block women from participating in peacetime distributions of land"). See also 
Cahn, supra note 159.  

203. The United States offers a good example of this. When World War II ended, the 
women who had kept the economy-and specifically the war effort-going were expected 
to abandon their positions and assume their traditional roles because the returning American 
GIs re-entered the workforce. WILLIAM H. CHAFE, THE UNFINISHED JOURNEY: AMERICA 

SINCE WORLD WAR 11 (2011).  
204. See Megan J. Ballard, Post-Conflict Property Restitution: Flawed Legal and 

Theoretical Foundations, 28 BERKELEY J. INT'L L. 462 (2010) (arguing that at times Western 
states impose these remedies because it serves their purposes and interests, as opposed to 
those of the indigenous community).  

205. Jerzy Buzek, President of the European Parliament, and Viviane Reding, Vice
President of the European Commission and EU Justice Commissioner, cite a Goldman 
Sachs report that claims that closing the gender gap in Europe could boost the Eurozone's 
gross domestic product by up to thirteen percent. Buzek & Reding, supra note 15.
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encourage violence and undermine social and economic progress that 
societies can fully transition out of conflict. There is evidence to indicate 
that when the defense of a "woman's honor"-a socially constructed 
norm-pervades a society, feuds become more pervasive and bloody as the 
conflict becomes emotive and symbolic, as the violence is not about the 
women, but rather about the honor of the men. 206 Ultimately, the inclusion 
of gender into national security discourse means that gender equality is 
interlinked with the survival of the state. Only by addressing structural 
misogynistic attitudes the existential threats to the state is removed.  

CONCLUSION 

Post-conflict reconstruction clearly exhibits widespread and systemic 
failures in addressing gender. This is why Katherine M. Franke correctly 
stated, "In different ways, and by different means, rebuilding post-conflict 
societies is almost inevitably a process of re-masculinization." 2'O This is 
largely due to the androcentric nature of society. There is sufficient 
evidence to indicate that societies transitioning out of conflict often engage 
in cosmetic legal reform to address gender-based violence, or simply opt 
out of their obligations by asserting that such issues fall under the private 
sphere or come under the guise of cultural norms, making them sacrosanct.  
To remedy the situation, it becomes necessary to reject the liberal and 
cultural feminist argument about femininity and recognize that men define 
themselves as subjects and women as objects. 208 This necessitates a new 
approach in which power has to be redefined and viewed as relational, 
which is why security studies scholar Heidi Hudson argued, "A feminist 
redefinition of power in relational terms, where the survival of one depends 
on the well-being of the other, would not only enhance women's security 
but also that of men, who are similarly threatened by the conventional 
gendered approach to security." 209 

National security lies at the foundation of post-conflict reconstruction.  
Its aim is to make the society that is transitioning out of conflict as strong 
and as stable as possible. Those engaged in the process, therefore, seek to 

206. See ARE KNUDSEN, VIOLENCE AND BELONGING: LAND, LOVE, AND LETHAL CONFLICT 
IN THE NORTH-WEST FRONTIER OF PAKISTAN (2009) (discussing her ethnographic study of 
the inhabitants of the Palas Valley in Northern Pakistan and concluding that gender-based 
feuds-which demanded retribution-can last for decades and prevent development and 
growth). See also STUART J. KAUFMAN, MODERN HATREDS: THE SYMBOLIC POLITICS OF 
ETHNIC WAR (200 1).  

207. Katherine M. Franke, Gendered Subjects of Transitional Justice, 15 COLUM. J.  
GENDER & L. 813, 824 (2006).  

208. Rosalind Dixon, Feminist Disagreement (Comparatively) Recast, 31 HARv. J.L. & 
GENDER 277, 281-282 (2008); Shulman, supra note 37, at 603-04.  

209. Hudson, supra note 100, at 156 (2005).
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strengthen the interests and values of states as well as address the human 
security aspects of their populations. This is why it is important to 
determine what the state values are, what the threats are, and what 
measures are needed to address these elements. Gender has not traditionally 
penetrated this level of the discourse, existing very much within the 
frameworks of development and human rights. Seeing gender as a national 
security issue challenges cultural arguments and donor parsimoniousness, 
making it harder to claim that one is trying to provide security while 
ignoring an existential matter. A genderized national security approach to 
post-conflict reconstruction requires recognizing the structural features 
within the state that permit gender discrimination, followed by the adoption 
of policies that systematically remove these attitudes, even if it requires 
challenging the cultural and religious practices that uphold these types of 
ideals.
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INTRODUCTION 

In 2000, the Orlando Sentinel ran a cartoon by Dana Summers. 1 The 
image was cut in half, separating the right and left sides. On the left sat a 
drawing of a woman tossing an infant into a dumpster, overflowing refuse 
and errant rats making the picture particularly dire. On the right, was an 
image of a woman entering an abortion clinic. The bottom line describing 
both vignettes read, simply, "Dumpsters." The cartoon draws a clear 
parallel between the two situations, vilifying both the practice of abortion 
and the aborting woman. It's a visceral depiction of the cartoonist's views, 
reflective of a very specific kind of concern for abortion and for the people, 
families, and institutions affected by it.  

This cartoon exemplifies how the anti-abortion movement leans on 
ideas of women as selfish, thoughtless, and unable to make reasoned 
choices regarding abortion. Through an examination of the primary legal 
opinions concerning abortion, this Article suggests that anti-abortion 
arguments ultimately revive a perspective of women that was crucial to the 
early American laws of coverture-those laws that restricted women's 
individual rights due to their presumed incapacity for high reason. 2 Often, 
proponents of anti-abortion reform frame their suggested boundaries and 
restrictions as protective of both the mother and the fetus, as a potential 
human being. 3 This line of anti-abortion logic invokes the ideology used to 
justify coverture-an ideology referred to herein as the coverture ethos.  
Although coverture began disintegrating as a legal code in the nineteenth 
century, 4 a coverture ethos remains in American culture today, coloring the 
way that the anti-abortion campaign forms its most crucial arguments.  

This Article suggests that the laws of coverture not only affected the 
legal aspects of marriage in early America, but also inform the way modern 
Americans view and talk about issues of sex and gender-namely abortion.  
The ideology that supported coverture-of womanhood as a lesser state 
that lacks the ability to reason and make competent decisions-emerges 
clearly in the anti-abortion messages we see in the contemporary United 
States. Further, this Article urges that such arguments based on the 
coverture ethos described above must be harshly examined, if not entirely 
revised.  

1. Dana Summers, Dumpsters, ORLANDO SENTINEL, Mar. 7, 2000.  
2. Infra notes 25-28 and accompanying text.  
3. See, e.g., Gonzales v. Carhart, 550 U.S. 124, 159-60 (2007) (discussing protection 

of the mother); Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 882-83 (1992) 
(discussing protection of the fetus).  

4. See HENDRIK HARTOG, MAN AND WIFE IN AMERICA: A HISTORY 287 (First Harvard 
Univ. Press paperback ed. 2002) (2000).  

5. Infra notes 25-28 and accompanying text.
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I. Methodology 

This Article proceeds in three parts. Part I describes both English 
and early American coverture and outlines the primary tenets of and 
justifications for the common law practice. Part II offers a history of 
abortion in America, briefly sketching abortion's path from a commonplace 
activity to a vilified practice among American society. Part III discusses 
four of the most significant abortion decisions made by the U.S. Supreme 
Court. It begins with the landmark case of Roe v. Wade, which opened the 
door to available abortion practice in 1973. Part III also includes reviews of 
Webster v. Reproductive Health Services (1989), Planned Parenthood of 
Southeastern Pennsylvania v. Casey (1992), and Gonzales v. Carhart 
(2007), each of which broadens and specifies states' rights in controlling 
the abortion experience, slowly chipping away at the rights granted to 
women in Roe.  

II. Early American Coverture 

Under English common law, the marriage of a man and a woman 
united them as a single legal entity by incorporating and consolidating the 
two people, such that the husband became the relevant public figure. 6 As a 
result, the common law referred to wives asfemes covert, or women whose 
husbands covered their political, financial, and legal personhood.' Upon 
marriage, coverture dictated that women suspend their "very being or legal 
existence," giving way to those of their husbands.8 Therefore, women 
could not sue or be sued,9 be held liable for contracts, 10 incur debts on 
necessary items,1 1 or, unless it could be shown that she did so without her 
husband's consent, commit minor crimes.12 Rather, because the married 
couple was considered one person in the eyes of the law, women undertook 
all public activity merely as agents of their husbands, not as independent 
entities in their own right. 13 

This notion of a couple as a single entity colored the entire body of 
coverture law, bleeding into each aspect of legal participation. For 
example, husbands and wives could not make contracts with one another, 
as the common law considered the transaction equivalent to making a 

6. See SIR WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 625-26 
(William Carey Jones ed., Bancroft-Whitney Company 1915) (1765).  

7. See id. at 626.  
8. Id. at 625.  
9. Id. at 628-29.  

10. See id. at 627-28.  
11. Id. at 627.  
12. Id. at 633.  
13. See id. at 627-28, 633.
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contract with oneself.1 4 Similarly, husbands and wives were considered 
ineligible to act as witnesses for or against their spouses. Because people 
were neither allowed to testify on their own behalf at trial nor required to 
testify against themselves, the testimony of a spouse in such a case would 
be the legal equivalent of testimony by the person on trial." Although 
uncommon, there were very specific exceptions to this rule, such as when a 
wife committed treason or murder, 16 or where a wife incurred debt while 
living with a man not her husband.' 7 In these cases, the enduring legal 
fiction of man and wife as a single entity was suspended, and a wife's 
actions were considered independent, not merely extensions of her 
husband's choices.  

While Sir William Blackstone did not clearly spell out the reasoning 
behind English coverture, the rhetoric of common law coverture indicated 
that it was meant to protect wives, allowing them a smooth transfer from 
the natural protection of a father's home to the mandated coverture of a 
husband's home.' 8 For example, Blackstone characterized a husband as the 
entity "under whose wing [and] protection . . . [a wife] performs 
everything."' 9 As such, coverture law reflected a social understanding that 
married women acted always at the behest and under the protective 
influence of their husbands. 2 O Thus, the rhetoric and practice of coverture 
placed women in roles that assumed their need for protection. By relegating 
women to such a sheltered social position, the practice of coverture seems 
to have codified a legal definition of womanhood as fragile and 
unsophisticated, thereby requiring protective cover. Blackstone's 
assurances that the laws were "intended for [a wife's] protection and 
benefit . . . [s]o great a favorite is the female sex in the laws of England" 
indicate that this characterization of womanhood was at the core of social 
understanding in English common law.2 1  The focus on the laws as 
protective, rather than restrictive, reflects an ideology that ingrained the 
weakness of womanhood as a most basic belief.  

Early American coverture owed a great deal to the English common 
law and was highly similar to Blackstone's summary of the field.2 2 As 
Blackstone suggested of English coverture, American coverture retained a 
protective function, operating ostensibly to support women, who were 

14. Id. at 627.  
15. Id. at 631-32.  
16. Id. at 633.  
17. Id. at 627-28.  
18. See id. at 626.  
19. Id.  
20. See id.  
21. See id. at 634.  
22. See HARTOG, supra note 4, at 118.
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considered unable to operate in society unaided. 2 3 However, in contrast to 
Blackstone's cursory explanation of the reasoning behind coverture, 
Bingham specifically explains why it is that coverture endured in the New 
World.24 This rationale was based on a representation of men as having a 
better grasp on the proper way to comport oneself in society as a result of 
superior education, business skills, and judgment. 2 5 Further, American 
coverture leaned on an understanding of womanhood as fragile 2 6 and 
cautioned that "[t]hey who, from some ill-defined notion of justice or 
generosity, would extend to women an absolute equality, only hold out to 
them a dangerous snare." 27 Bingham's explanation of coverture defines the 
coverture ethos that Blackstone merely suggested and outlines the ideology 
to which this Article refers. In many ways, it is this assumption of feminine 
ineptitude that continues to have the most lasting and insidious effect on 
American culture, coloring the way that we talk about womanhood itself.  
This Article suggests that the coverture ethos is both a product and a 
catalyst of mores that seek to protect women from themselves and society 
from women, whether through the now-extinct laws of coverture or the 
very present laws surrounding American abortion practice.  

III. A Brief History of American Abortion 

Abortion has not always enjoyed the hot-button status that it has 
today; in truth, this is a relatively recent development in its history. 28 Early 
American populations defined abortion according to an entirely different 
set of criteria and regarded it with little to no stigma. 2 9 Eighteenth-century 
common law characterized abortion as the elimination of a "quickened" 
fetus, one that a woman could feel moving independently in the womb.3 0 

This generally occurs around the fourth month of pregnancy. 3 1 Prior to 
quickening, pregnancy was considered a deeply ambiguous situation for 
early American women; even a missed menstrual cycle did not prove 
pregnancy conclusively. 3 2 Rather, women regarded missed menstruation as 

23. PEREGRINE B1NGHAM, A.B., THE LAW OF INFANCY AND COVERTURE 184 (1824).  
24. Id. at 180-84.  
25. Id. at 182.  
26. Id. at 184.  
27. Id. at 182-83.  
28. See CARROLL SMITH-RoSENBERG, DISORDERLY CONDUCT: VISIONS OF GENDER IN 

VICTORIAN AMERICA 218 (1st ed. 1985).  
29. See LESLIE J. REAGAN, WHEN ABORTION WAS A CRIME: WOMEN, MEDICINE, AND THE 

LAW IN THE UNITED STATES, 1867-1973 8 (1997).  
30. Id.  
31. Id.  
32. Id.
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an imbalance in the body, 3 3 while quickening marked the beginning of true 
fetal life. 34 As a result, potions or practices used to abort a fetus were not 
considered abortion when taken prior to quickening. 35 Instead, women 
regarded this practice as restorative, a returning of their bodies to 
normalcy. 36 

Early American populations accepted pre-quickening use of 
abortifacients as a mundane occurrence in the life cycle of the common 
woman 37 -so mundane, in fact, that early American cases involving 
abortion are notoriously rare. 38 Only one, studied by Cornelia Hughes 
Dayton, describes a 1742 murder case in which a colonial Connecticut 
doctor and another male citizen were tried for the death of a local woman, 
Sarah Grosvenor, after she suffered a botched abortion. 39 Even in this case, 
abortion was mentioned only as a secondary event leading up to a 
murder. 40 The trial focused on the events surrounding Grosvenor's death 
and punishment of those persons involved. 41 The absence of any other 
record of abortion in the law prior to the early nineteenth century suggests 
that termination of early pregnancies was commonplace enough to be of 
little consequence to early American law and society.4 2 Further, the 
freedom with which women induced miscarriages in early America 
highlights the era's acceptance of a woman's right to bodily integrity. 4 3 

In the nineteenth century, this casual view of abortion began to 
dissipate, giving way to the first American movements against early term 
abortion. 44 In the 1840s, laws against or limiting abortion access began to 
appear, justified as regulations protecting women from unsanitary abortion 
procedures. 4 5 By the 1880s, however, the professed reasoning behind these 
laws became significantly more disapproving, moving away from 
arguments concerning the safety of the mother and toward those 

33. Id. at 8-9.  
34. Id. at 9. See also SMITH-ROSENBERG, supra note 28, at 219 (discussing the popular 

early American understanding of fetal life).  
35. REAGAN, supra note 29, at 9.  
36. Id. at 8-9.  
37. Id. at 9.  
38. Comelia Hughes Dayton, Taking the Trade: Abortion and Gender Relations in an 

Eighteenth-Century New England Village, 48 WM. & MARY Q. 19, 20 n.3 (1991) (" . . . no 
New England court before 1745 had attempted to prosecute a physician or other 
conspirators for carrying out an abortion.").  

39. Id. at 19-20.  
40. Id. at 20.  
41. Id.  
42. Id. at 20 n.3 ("Abortion before quickening . . . was not viewed by English or 

colonial courts as criminal. No statute law on abortion existed in either Britain or the 
colonies.").  

43. REAGAN, supra note 29, at 9.  
44. SMITH-RoSENBERG, supra note 28, at 218.  
45. Id. at 220.
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concerning the safety and life of the fetus. 46 This shift marked a time in 
which abortion became a crime worthy of both legal and social 
punishment, marking the death of an innocent child instead of the 
restoration of normalcy to the body of a woman.4 7 The anti-abortion 
movement, instead of rallying behind the health of the mother, concerned 
itself more with the health of her fetus.4 8 

This initial anti-abortion movement was not an accidental occurrence.  
Rather, the first push against abortion was instigated by the American 
Medical Association (AMA) in a calculated effort to curtail alternative 
medical treatments by midwives or other "irregular" physicians. 49 During 
and prior to the early nineteenth century, women changed physicians 
often50 and commonly found themselves-especially in abortion cases
seeking doctors who had not been trained in a medical school and were 
thus outside the purview of the AMA. 5 1 This freedom represented a 
significant threat to AMA physicians, who often believed themselves to be 
the rightful overseers of their patients' medical choices." 2 Doctors also 
found unsettling their female patients' ability to reject them so easily, an 
act that seemed to disregard entirely the subservient status of women in 
society.53 As a result, the AMA launched an anti-abortion campaign, 
which focused largely on the image of the willfully aborting woman to 
combat both the threat of irregular medicine and the discomfort caused by 
women's freedom to move from physician to physician. 54 The campaign 
portrayed aborting women as thoughtless killers who freely shirked the 
social responsibility of procreation." In doing so, the campaign honed in 
on a view of aborting women as selfish and monstrous5 6 and relied on 
contemporary social norms to argue that women should not be allowed to 
make an abortion decision without the guidance and permission of their 
husbands.5 Women's autonomy in a decision such as this, the AMA 
argued, simply would not do; her wanton disregard for duty and lack of 
thoughtfulness on this issue give way too easily to selfishness and personal 
pleasure.58 

46. Id. at 221.  
47. Id.  
48. Id.  
49. See id. at 230-31, 232-35.  
50. Id. at 232.  
51. See id. at 233.  
52. Id. at 235.  
53. Id. at 232.  
54. Id. at 236-37.  
55. See id. at 221, 227, 236-37.  
56. Id. at 236-37.  
57. Id.  
58. Id.
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The nineteenth-century representation of aborting women as out of 
control grew out of a concern that abortion was a way for women to 
exercise undue authority over their own bodies. 59 In response to this 
perceived threat, the AMA cultivated a characterization of such women as 
immoral, selfish, and unthinking. In so doing, the anti-abortion movement 
crafted an implicit argument that these women were unable to juggle the 
difficult moral issues at play, and further, flagrantly disregarded central 
social standards in attempting to do so. This series of arguments hearkens 
back so readily to coverture; in taking this stance, the AMA took advantage 
of the deeply ingrained notions of womanhood extant in the coverture 
ethos, applying it to an abortion context.  

Even if the legal applicability of coverture has changed 
significantly, the coverture ethos is very present today. Now, as then, anti
abortion arguments focus on women as selfish, thoughtless, or morally 
confused. It is through this characterization that anti-abortion advocates 
both explicitly and implicitly recommend a coverture ethos, calling for 
women to be placed under the control of a more adept and logical entity, 
for their own protection and that of society at large. The Supreme Court 
cases that define and track abortion law are not above this type of rhetoric, 
but instead tacitly employ it in an effort to define more clearly the 
constitutional right to abortion.  

IV. Decisions of the Supreme Court of the United States 

A. Roe v. Wade 

In 1857, the State of Texas enacted a law that allowed legal abortions 
only if pregnancy threatened the life of the mother. 6 0 This law remained in 
effect until Sarah Weddington and Linda Coffee 61 challenged it, arguing 
the case until it came to the Supreme Court of the United States in 1973 as 
the landmark abortion case of American history. 6 2 Their client, Norma 
McCorvey, 63 took the pseudonym Jane Roe for the duration of the 
litigation. 64 

Roe was a landmark case to be sure, yet a close examination of the 

59. Id. at 236.  
60. Roe v. Wade, 410 U.S. 113, 119 (1973).  
61. LYNNE CURRY, THE HUMAN BODY ON TRIAL: A HANDBOOK WITH CASES, LAWS, AND 

DOCUMENTS 70 (2002).  
62. DAN DRUCKER, ABORTION DECISIONS OF THE SUPREME COURT, 1973 THROUGH 1989: 

A COMPREHENSIVE REVIEW WITH HISTORICAL COMMENTARY 11 (1990).  

63. See MARIAN FAUX, ROE V. WADE: THE UNTOLD STORY OF THE LANDMARK SUPREME 

COURT DECISION THAT MADE ABORTION LEGAL (2000) (providing background on Norma 
McCorvey, the appellant in Roe v. Wade whose name did not appear in the published case).  

64. Roe, 410 U.S. at 120 n.4.
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language included in both the majority and dissenting opinions reflect an 
ongoing dedication to coverture rhetoric and a reluctance to grant women 
full capacity to make judgments over their pregnancies. Reconstituting the 
ideologies of feminine irresponsibility apparent in early American 
coverture, Roe shows us that even in a decision ostensibly supporting a 
woman's right to terminate her pregnancy, the Court displayed a pervasive 
apprehension over women's capacity for independent decision-making.  

Roe, the appellant, made a dual argument: First, that the Texas 
abortion statutes were unconstitutionally vague. Second, that they abridged 
her right of personal privacy protected by the First, Fourth, Fifth, Ninth, 
and Fourteenth Amendments. 65 She claimed that the concept of personal 
liberty protected in the Due Process Clause and in "personal marital, 
familial, and sexual privacy said to be protected by the Bill of Rights or its 
penumbras"6 6 included a woman's right to terminate her pregnancy without 
limitation as to the time, place, or reason for termination.67 Thus, appellants 
in Roe urged the Court to grant women absolute freedom in their abortion 
rights, claiming no state interest was great enough to curb a woman's right 
to terminate her pregnancy. 68 

The State of Texas argued that a fetus was a human being in its own 
right.69 As a result, the fetus was equally protected by a right to life, 
granted by the Fourteenth Amendment. 7 0 In response to this contention, 
appellants conceded that, should this notion of fetal personhood be 
established under the Constitution, the State's case, of course, "collapses, 
for the fetus' right to life would then be guaranteed specifically by the 
Amendment," as a woman's right to abortion was not.7 ' The Court, 
however, rejected the appellee's personhood argument and stated, "[T]he 
Constitution does not define 'person' in so many words" and no use of 
"person" in the Constitution "indicates, with any assurance, that it has any 
possible prenatal application." 72 

The Court found ultimately that "the right of personal privacy includes 
the abortion decision, but . . . must be considered against important State 

65. See generally id.  
66. Id. at 129 (citing Griswold v. Connecticut, 381 U.S. 479 (1965); Eisenstadt v. Baird, 

405 U.S. 438 (1972)). See generally Brief for Petitioner-Appellant, Roe v. Wade, 410 U.S.  
113 (1973) (No. 70-18), 1972 WL 126044 (outlining the appellant's complete argument).  

67. Roe, 410 U.S. at 153.  
68. See id.  
69. Id. at 156; Brief for Respondent-Appellee at 31-54, Roe v. Wade, 410 U.S. 113 

(1973) (No. 70-18), 1971 WL 134281 (advancing appellee's detailed argument that a fetus 
is a rights-bearing human being).  

70. Roe, 410 U.S. at 156-57.  
71. Id.  
72. Id. at 157.
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interests in regulation." 73  While bowing to the argument that the 
Constitution and the Bill of Rights do support some amount of personal 
privacy in the abortion decision, the Court held that, at some point, the 
State's interest in both mother and fetus becomes compelling enough to 
override a woman's abortion right.74 

The Court manifested the State's interest through a trimester system. 75 

Citing the medical understanding that, until the end of the first trimester, 
mortality in abortion may be less than mortality in normal childbirth, the 
Court reasoned that only after that point in a pregnancy might the state 
have a sufficiently compelling interest in the health of the mother to 
delineate restrictions on abortion. 76 Thus, although it granted women the 
agency of choice for the first trimester, the Court also stripped a mother of 
her ability to choose following the first trimester and elected, instead, the 
states as the primary agent in deciding the fate of a woman's pregnancy 
after that point.77 

Roe remains the most liberal of the Court's rulings on abortion.  
However, under the Court's reasoning, at some point in the course of 
pregnancy the state's interests overtake the wishes of the mother, 
effectively granting the state power over choices that were once the 
mother's to make. By justifying this shift in power only through claims to 
protect mother and fetus, the majority decision relied on the implicit 
argument that if a woman is left to her own devices past a certain point in 
her pregnancy, the results of her choices could be unduly harmful to 
herself, the fetus, and-more importantly-to society itself. Because of this 
potential for harm, the Court's decision removed a woman's ability to 
choose freely, opening the gate for state regulation. In doing so, the Court 
justified its decision with a coverture ethos. Faced with the mutually 
exclusive decision between women's privacy rights and protecting fetal 
life, choosing the latter implicitly references a coverture ideology because 
it limits a woman's rights in order to protect both her and society at large 
from the negative potentiality of her choices. Here, the Court accepted the 
State's argument that such a choice lies with the states as regulators of 
society, rather than with individual women. Such an acceptance adopts the 
position that it is too dangerous to trust that women are capable of making 
informed, intelligent choices. Thus, the states play the role of protector and 
overseer, making the choices that, if left to a woman, could be unreasoned 
and therefore harmful.  

The substance and importance of Roe inspired three dissenting 

73. Id. at 154.  
74. Id. at 155.  
75. See id. at 164-65.  
76. Id. at 163.  
77. See id. at 163-64.
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opinions and three concurring opinions. 78 Justice White's very short 
opinion, far more adamantly than the majority decision, assumed a 
coverture ethos in justifying his distaste for the outcome of Roe.  

White's dissent rested mainly on his clear distrust that women could 
make proper, thoughtful, or reasoned decisions about their pregnancies 79 

He asserted that granting women the ability to terminate their pregnancies 
for reasons such as "convenience, family planning, economics, dislike of 
children, the embarrassment of illegitimacy, etc." represented insufficient 
oversight by the state.80 His decision expressed his belief that the Texas 
statute merely prevented women from aborting for selfish reasons focused 
on their own personal convenience.8 1 Further, his overall position conveyed 
distrust of a woman's ability to negotiate the subtle moral difficulties 
present in abortion, citing the "convenience, whim, or caprice of the 
putative mother"82  as invalid but common reasons for terminating 
pregnancy; however, at that time, women rarely had abortions out of 
inconvenience. 83 White's minimal faith in a woman's intellect and 
decision-making capacity is a prime example of the coverture ethos acting 
in contemporary anti-abortion rhetoric. By justifying his beliefs with an 
underlying assumption of womanly "caprice," 84 White's opinion reflected 
the belief that women require an overseer to mitigate potentially bad 
decisions made merely for a passing convenience. Such an understanding 
of the feminine role in society reveals the coverture ethos present in 
White's dissenting opinion.  

Roe v. Wade still represents the most progressive of the Court's 
abortion decisions to date. Successive rulings have chipped away at the 
liberties granted women in Roe, defining and sometimes expanding states' 
prerogative to regulate and oversee abortions. Regardless, even Roe was 
not devoid of a coverture ideology that became even more apparent in 
subsequent decisions.  

B. Webster v. Reproductive Health Services 

In the wake of Roe, abortion cases handled by the Court further 
specified the limitations delineated in that landmark case. 85 Webster v.  

78. See id. at 167 (Stewart, J., concurring), 171 (Rehnquist, J., dissenting), 179 (Burger, 
J., concurring), 179 (Douglas, J., concurring), 179 (White, J., dissenting).  

79. Id. at 179 (White, J., dissenting).  
80. Id.  
81. Id.  
82. Id.  
83. FAUX, supra note 63, at 300.  
84. Roe, 410 U.S. at 179.  
85. See, e.g., Webster v. Reprod. Health Services, 492 U.S. 490, 507 (1989) (upholding 

an act proscribing the use of public employees or facilities in elective abortions); Planned
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Reproductive Health Services was such a decision. Handed down in July of 
1989, Webster proved to be a complicated case from Missouri that involved 
a number of different aspects of abortion law. 86 These included the rights 
of state employees to provide elective abortions, specifications on where 
abortions might be performed, outlines of additional testing required prior 
to an abortion to determine viability, and, finally, the ultimate question of 
when life begins. 87 Prior to district rulings on these subjects, Missouri 
boasted staunchly anti-abortion laws on each of these aspects of abortion 
practice.8 " The district court found these unconstitutional, resulting in a 
startlingly pro-abortion decision. However, the Court overturned many of 
the decisions of the lower court, ultimately upholding all provisions of the 
Missouri Act properly before it.9 0 The sentiment behind this decision 
resembles that found in early American coverture laws, often restricting the 
rights of women based on their presumed inability to bear those rights 
responsibly.  

Webster modified and narrowed the holding of Roe' and addressed 
the issue of the states' responsibility to protect fetal life, echoing the 
coverture rhetoric first outlined in Roe by retaining the states' capacity to 
oversee, and possibly overrule, a mother's right to do with her body, and 
her fetus, as she will. 92 In reiterating the language of Roe, the State of 
Missouri used the same mechanisms not only to legitimize, but also to 
focus the coverture ethos that Roe's trimester system initially presented.  

Webster's primary holding focused on the trimester system set up in 
Roe, referencing the landmark case to discuss, disavow, and replace the 
trimester system with one based solely on the viability of the fetus.93 The 
Court's decision declared the trimester system outdated, initiating instead 
the right to terminate a pregnancy until viability, balanced with the states' 
concurrent right to regulate the abortion procedure. 94  This holding 
broadened the states' possible jurisdiction over a woman's right to 
terminate her pregnancy and severely delimited hers by allowing states to 
micromanage the abortion process. 9 5 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 885 (1992) (upholding twenty-four hour 
waiting periods required before an abortion can be performed); Gonzales v. Carhart, 550 
U.S. 124, 165 (2007) (upholding a ban on intact D&E procedures).  

86. See Webster, 492 U.S. at 499-501.  
87. Id. at 501.  
88. See id.  
89. Id. at 502-03.  
90. Id. at 522.  
91. Id. at 533.  
92. See id. at 519.  
93. Id.  
94. Id.  
95. See id. at 519-20.
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Painting in broad strokes, the Court held that the Missouri's interest 
in protecting human life is just as legitimate before viability as it is after.9 6 

This stance, much more conservative than the one offered in Roe, granted 
states jurisdiction over a woman's decision to abort throughout the course 
of her pregnancy based on a state's compelling interest in ensuring 
maternal health and protecting potential human life.9 7 In so doing, the 
Court suggested implicitly that this interest in maternal health and fetal life 
overrode the rights of the mother to make independent decisions, based on 
a presumption that the states' interest in the fetus was more reasoned, or 
reasonable, than a woman's right to bodily autonomy.  

This much broader interpretation of states' rights represents the 
primary difference between Roe and Webster. In Webster, the Court shifted 
focus from the mother's right to privacy to the protection of a viable fetus, 
making states' rights more expansive based on an argument that states have 
the prerogative to preserve fetal life. By granting states the right to overrule 
a woman's decision, the Court acted on the implicit assumption that the 
states were better qualified to make decisions in the interest of both mother 
and fetus. In a much more powerful anti-abortion move, Webster 
highlighted even further the connections made in Roe between anti
abortion rhetoric and a coverture ethos. This attitude, based on underlying 
assumptions that women are not themselves qualified to make difficult and 
reasoned decisions, was founded in a coverture ideology and was even 
further defined in Planned Parenthood v. Casey.  

C. Planned Parenthood of Southeastern Pennsylvania v. Casey 

In 1992, three years after handing down Webster, the Court 
continued to grapple with the specifics of abortion law in Planned 
Parenthood v. Casey.98 The primary issue before the Court was the 
question of what constituted "undue burden" to a pregnant woman seeking 
an abortion. 99 The Court defined undue burden as a requirement that "has 
the purpose or effect of placing a substantial obstacle in the path of a 
woman seeking an abortion of a nonviable fetus" such that it interferes with 
her freedom to decide whether to terminate her pregnancy. 10 0 The final 
decision of the Court upheld Pennsylvania laws mandating informed 
consent requirements, 10 1 twenty-four hour waiting periods,' 0 2 and parental 

96. Id. at 519.  
97. Id.  
98. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 844 (1992).  
99. Id. at 877.  

100. Id.  
101. Id. at 883.  
102. Id. at 885.
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consent, 0 3 finding that these requirements did not constitute undue burden, 
and, therefore, were constitutional. Like Webster, Casey represents another 
abortion case that ultimately upheld Roe, but further limited a woman's 
ability to obtain an abortion based on arguments colored with a coverture 
ideology. In reiterating the states' ultimate control over both mother and 
fetus in the decision to terminate a pregnancy, the Supreme Court proved 
that while coverture may be a dead law, the justifications for its original 
creation are still active in anti-abortion argument.  

Coverture ethos is replete in the Court's response to Casey and can 
be found in the basic idea of informed consent. Informed consent was-and 
still is-a way of ensuring that medical patients of all kinds completely 
understand the ramifications of their conditions and medical procedures. 104 

However, despite the informational ethic behind this notion, the Court's 
decisions on abortion employ patronizing rhetoric that assumes feminine 
thoughtlessness and suggests that this thoughtlessness necessitates state 
intervention. 10 5 

The Court found that, although a woman may choose to terminate 
her pregnancy at any time prior to viability, this right does not preclude the 
states' right to take steps to ensure that the choice is mature and 
informed. 106 By granting states the right to enact legislation to properly 
inform women of the possible results of abortion, the Court inherently 
assumed both that a woman would not be able to make a mature and 
informed decision without aid from the state and that her physician would 
not provide reliable counsel on the matter.  

The Court argued further that a state might constitutionally erect 
barriers to abortion that impress upon a woman "that there are philosophic 
and social arguments of great weight that can be brought to bear in favor of 
continuing pregnancy to full term.... ".107 Here, again, the Court suggested 
that neither a woman nor her consulting physician could adequately 
balance the moral and medical choices necessary in the abortion decision.  
It further assumed that a woman would not weigh the "philosophic and 
social arguments" in the absence of state guidance. Moreover, the Court 
used a coverture ideology to claim that the states may mandate and oversee 
the abortion process to induce a socially acceptable choice. By allowing
even encouraging-such manipulation by the states, the Court tacitly 
adopted the position that women may need oversight to make positive 
decisions both for themselves and the social structure as a whole. This 
understanding of womanhood is reflective of the coverture ethos that 

103. Id. at 899.  
104. See id. at 882-83.  
105. See id.  
106. See id. 872, 883.  
107. Id. at 872.
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protects women from the burden of autonomy by limiting their personal 
freedoms.  

D. Gonzales v. Carhart 

In Gonzales v. Carhart, its most recent abortion case, the Court 
grappled with the Partial-Birth Abortion Ban Act (the Act), 10 8 a federal act 
proscribing the use of a specific procedure to induce late-term abortions. 10 9 

This procedure is called an intact dilation and evacuation (intact D&E), 
during which a physician removes the entire fetus, feet first, until only the 
head remains undelivered."4 At that point, a physician may insert forceps 
into the base of the fetal skull, killing it, before removing the head from the 
uterus. 111 

Significantly, the intact D&E is distinct from a simple dilation and 
evacuation (D&E), a process by which a physician dilates a woman's 
cervix and extracts a fetus in pieces until the entire fetus has been 
evacuated from the uterus."12 The procedure may require ten to fifteen 
passes before the fetus is entirely removed.1 1 3 

The act at bar in Gonzales made it illegal to knowingly deliver a fetus' 
entire head or-when delivered feet-first-up to the fetus' navel, before 
committing an overt act other than full delivery that results in the death of 
the fetus.1 1 4 Respondents argued that, although the Act clearly proscribed 
the use of intact D&E, it was unconstitutionally vague as to the simple 
D&E."1 5 Further, respondents argued that the Act imposed an undue burden 
on women seeking abortions because D&E was the most common second
trimester abortion method.11 6 The Court ultimately rejected both of these 
positions, ruling that the Act clearly did not encompass the simple D&E 
procedure and that it did not impose an undue burden."' As with each of 
the previous cases, the Gonzales holding represented another step away 
from the relatively permissive holding in Roe, leaning even more heavily 
on a characterization of the aborting woman as inhumane, barbaric, and
worse-unable to see the moral issues at play in abortion. Through this 

108. See generally Partial-Birth Abortion Ban Act of 2003, 18 U.S.C.A 1531 (West 
2010) (outlining the complete legislation, including full descriptions of the banned 
procedures).  

109. Gonzales v. Carhart, 550 U.S. 124, 134-135 (2007).  
110. See id. at 137-39.  
111. Id.  
112. Id. at 135-36.  
113. Id. at 136.  
114. Id. at 147-48.  
115. Id.at 147.  
116. Id.  
117. Id.
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characterization, the Court implicitly recommended a coverture ethos and 
called for women to be placed under the control of a more adept and logical 
entity, both for their own protection and that of society at large.  

At the core of its reasoning upholding the Act, the Gonzales Court 
accepted the Government's position that it has a compelling interest not 
only in the potential life of the fetus 1"8-as we have seen in previous 
cases1 -19 -but also in the integrity and ethics of the medical profession."4 
However, these stated interests were colored by a rhetoric suggesting a 
greater concern for the moral fabric of the country. Congress phrased its 
interest in the fetus as almost secondary to its interest in a moral society: 
"Implicitly approving such a brutal and inhumane procedure by choosing 
not to prohibit it will further coarsen society to the humanity of not only 
newborns, but all vulnerable and innocent human life, making it 
increasingly difficult to protect such life." 12 1 

Similarly, Congress's concern for the ethics of the medical profession 
seems to have reached beyond regulating medical ethics, moving toward 
protecting ethics from the morally ambiguous practice of intact D&E. 1 2 2 

With such a concern for the D&E procedure's possible effects on a moral 
society, the Government urged the Court-and the Court, in turn, 
adopted-a coverture practice by removing from women completely the 
autonomy to choose the procedure. In effect, the Court in Gonzales elected 
to protect the country from an ethically suspect activity by curbing the 
rights of those who could have chosen it, much as coverture was designed 
to both shield women from the public and shield the public from the 
potentiality of their unreasoned choices.  

As the Court grappled with the morality of the intact D&E procedure, 
it expressed concern that women may come to regret the choice to 
terminate a pregnancy. 12 3 The Court's apprehension centered on the 
possibility that, in an effort to shield their female patients from the pain of 
knowing what an intact D&E procedure would do to the fetus, physicians 
may fail to give a proper account of the procedure and allow women to 
continue without a true understanding of the procedure's effects. 12 4 This 
reasoning, beyond being founded in speculation, however general, 1 2 5 did 
not justify the Court's ultimate decision to uphold an act disallowing the 
use of intact D&E. Rather, it seemed to suggest that the Government's real 

118. Id. at 157.  
119. See supra notes 75, 97 and accompanying text.  
120. Gonzales, 550 U.S. at 157.  
121. Id. (quoting H.R REP No. 108-288, at 5 (2003) (Conf. Rep.).  
122. Id.  
123. Id. at 159.  
124. Id.  
125. Id. (admitting that the Court has no reliable data to show that some women regret 

the abortion choice).

128 Vol. 22:1



Now and Then

interests lay in regulating medical informed consent so that women do not 
agree to the procedure without knowing what it is. Further, this reasoning 
itself relied on a coverture ethic, assuming both the fragility of womanhood 
and that the medical profession is susceptible to that fragility. In expressing 
concern for the potential regrets of aborting women, the Court made an 
overt effort to protect them from themselves by removing from them a 
choice that could have negative consequences.  

Interestingly, in her dissenting opinion, Justice Ginsburg pinpointed 
these issues, highlighting the fact that, despite the government's stated 
interests in protecting potential fetal life, the Act "saves not a single fetus 
from destruction, for it targets only a method of performing abortion." 12 6 

Thus, Ginsburg revealed the Government's deeper interests in regulating 
the moral compass of the country, through an outward demonstration of 
protectiveness and the limitation of women's autonomy.  

CONCLUSION 

A feminist critique of the rhetoric present in Supreme Court cases on 
abortion reveals a pattern of use in the anti-abortion campaign. Favoring 
arguments that rest on the assumptions informed by a coverture ethos, the 
anti-abortion movement reinvigorates those assumptions and reiterates 
ideas of womanhood originally mandated by the laws of coverture as a 
pillar of patriarchy legitimized through the law.  

In many cases, the coverture ethos in anti-abortion sentiment plays out 
through the suggestion that a woman is given to illogic and, therefore, is 
unable to direct the path of her own life with acuity. As such, her actions 
require more stable oversight by one with greater faculties with which to 
make good choices. Again, this ideological relic of coverture paints a 
woman as a creature in need of assistance, protection, and care. Both 
coverture and contemporary abortion cases suggest that this unfortunate 
weakness of womanhood can be ameliorated by raising barriers to 
women's independence of choice, controlling their bodies in an effort to 
protect both women and society at large from the negative potentiality of 
difficult moral decisions such as abortion. Thus, the coverture ethos 
expressed implicitly codes women as unreliable sources and poor thinkers.  

With almost complete predictability, the anti-abortion message 
defaults to an implicit usage of coverture ideology through these avenues of 
argument. By highlighting this connection between the anti-abortion 
position and a draconian piece of legal history, this Article moves to 
problematize the anti-abortion message in the present day United States.  
The coverture ethos-now, as in early America-is woven into the fabric 

126. Id. at 181 (Ginsburg, J., dissenting).
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of daily life, shaping the very way that we characterize womanhood and 
femininity today.
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