
TEXAS 
JOURNAL OF 

WOMEN AND THE LAW 
Vol. 22 Iss 2 Spring 2013 Pages 131-240 

Articles 

"SMALL TowN VALUES" AND "THE GAY PROBLEM:" How Do WE 
APPLY TiNKER AND ITS PROGENY To LGBTQA SPEECH IN SCHOOLS? 

Sara Nau 

CHIEFTAINSHIP SUCCESSION AND GENDER EQUALITY IN LESOTHO: 
NEGOTIATING THE RIGHT To EQUALITY IN A JUNGLE OF PLURALISM 

Laurence Juma 

AFRAID OF WHO You ARE: No PRomo Homo LAws IN 
PUBLIC SCHOOL SEX EDUCATION 

Leora Hoshall





TEXAS JOURNAL OF WOMEN AND THE LAW 

Volume 22 Spring 2013 Issue 2

Articles 

"Small Town Values" and "The Gay Problem:" How Do We Apply 
Tinker and Its Progeny to LGBTQA Speech in Schools? . . . . . . . . . . ..... 131 

Sara Nau 

Chieftainship Succession and Gender Equality in Lesotho: 
Negotiating the Right to Equality in a Jungle of Pluralism...............157 

Laurence Juma 

Afraid of Who You Are: No Promo Homo Laws in Public School 
Sex E ducation ............................................................................................ 2 19 

Leora Hoshall

1



Texas Journal of Women and the Law (ISSN 1058-5427) is published twice a year.  
The annual subscription price for Volume 22 and future volumes is $30.00 for 
domestic, individual subscribers; $35.00 for foreign, individual subscribers; $40.00 
for domestic, insitutional and library subscribers; and $45.00 for foreign, institutional 
and library subscribers.  

All publication rights are owned by the Texas Journal of Women and the Law. If 
subscription is to be discontinued at the end of a volume year, notice to that effect 
should be given; otherwise, subscription will be renewed automatically (except for 
students). All information regarding subscriptions should be directed to The 
University of Texas at Austin School of Law Publications., 727 East Dean Keeton 
Street, Austin, Texas 78705-3299, (512) 232-1149, or via email at 
Publications@law.utexas.edu. Rates for advertising quoted on request.  

POSTMASTER: Send address changes to Texas Journal of Women and the Law, 727 
East Dean Keeton Street, Austin, Texas, 78705.  

Single issues in the current volume may be purchased from the Journal for $15.00 
plus $2.00 for shipping. Texas residents, please add applicable sales tax. For all back 
issues not from the current volume, inquire of WILLIAM S. HEIN & CO., 1285 MAIN 
STREET, BUFFALO, NEW YORK 14209. Phone: (800) 828-7571.  

Texas Journal of Women and the Law is pleased to consider unsolicited manuscripts 
of articles, book reviews, and essays for publication via email at tjwl@law.utexas.edu.  
Citations must conform with The Bluebook: A Uniform System of Citation (19th ed.  
2010) and submissions must be in Microsoft Word format. The Journal is typeset in
house using Microsoft Word and printed at JOE CHRISTENSEN, INC., LINCOLN, 
NEBRASKA 68521.  

Except as otherwise noted, the Journal is pleased to grant permission for copies of 
articles to be made for classroom use, provided that (1) copies are distributed at or 
below cost, (2) the author and journal are identified, (3) proper notice of copyright is 
affixed to each copy, and (4) the Journal is notified of the use. Please email the 
Journal at tjwl@law.utexas.edu for permission to reprint an article.  

Copyright 2013, Texas Journal of Women and the Law 
Cite as: TEX. J. WOMEN & L.  

Editorial Offices: Texas Journal of Women and the Law, 
727 East Dean Keeton Street, Austin, Texas 78705 (512) 232-1397

ii



TEXAS JOURNAL OF WOMEN AND THE LAW

Spring 2013 Issue 2

Editorial Board

Maggie Cheu 
Editor in Chief 

Maddy Dwertman 
Executive Editor 

Julie Crocker 
Submissions Director 

Taylor Cooper 
Donor/Alumni Manager

Alyssa Flores 
Managing Editor 

Marsha Perez 
Technical Editor 

Jeavon Ehler 
Articles Editor 

Christina Maranhao 
Articles Editor

Staff Editors

Michaela Alvarado 
Kristine Baumstark 

Mary Bishop 
Shelisa Brock 

Marquette Bycura 
Valeria Caso 

Alina Flasinska 
Nora Gay 

Sophia Golvach.  
Ryan Goodland 

Maureen Greenan 
Alexandra Gutierrez

Amy Heard 
Anna Kuntz 

Eleanor Mason 
Lauren Miller 

Evan Jessica Monez 
Julia Quinn 

Mary Chisolm Rios 
Gabrielle Smith 
Emily Stegich 
Zahra Usmani 

Lissette Villarruel

Facultv Advisors 

Cary Franklin 
Jeana Lungwitz 
Gretchen Ritter 

Zipporah Wiseman

iii

Volume 22
r- - -- b " ' ivvaav it



If you would like to support the Texas Journal of Women and the Law, 

please contact tjwl@law.utexas.edu.

iv



Mission Statement

We celebrate the legal, social, and political advances made by 
women's advocates and enhance the relationship between theoretical and 
practical perspectives by promoting discourse gender and the law issues.  
We seek to enrich the dialogue between the sexes by cultivating 
interdisciplinary discussions and encouraging the affirmation of 
differences. Finally, we are committed to the challenge of presenting an 
integrated perspective: one that will empower all women.  

History and Purpose 

The Texas Journal of Women and the Law was established in 1990, 
fulfilling the vision of our founding members who sought to create a 
journal that would inspire dialogue about legal, social, and political issues 
affecting women-their rights, their bodies, their careers, their families.  
Our founders recognized the need for a forum within the University of 
Texas School of Law in which to confront, discuss, and challenge legal 
issues facing women. The Texas Journal of Women and the Law created 
such a forum. Our focus has grown to include all areas of gender and law.  
As students of the law and participants in the evolution of the status of 
women in society, we recognize that feminist legal inquiry should 
incorporate a broad spectrum of social equality issues, including issues 
related to race, ethnicity, class, religion, sexual orientation, and basic 
human and civil rights.  

Texas' rich history and cultural diversity provide a fertile ground for 
producing innovative approaches to persistent questions of social equality.  
We identify with the tradition of progressive women in Texas as well as the 
generation of unheralded individuals who have fought for gender equality 
in their own time. Our generation has benefited from the efforts of other 
feminists, and we strive now to make our contribution to the next 
generation.  

Board of Advisors 

Alexandra W. Albright Susan S. Heinzelman Bea Ann Smith 
Barbara Bader Aldave Herma Hill Kay Michael E. Tigar 

Jack M. Balkin Jean Love Rosemarie Tong 
Janet Benshoof Martha Minow Lenore Walker 
Patricia Cain Ellen Smith Pryor Sarah Weddington 
Norma Cantn Estelle Rogers Marianne Wesson 

Sara Ann Determan Susan Deller Ross Ellen Widess 
Cynthia L. Estlund Judy Scales-Trent Diane Wood 
Martha Fineman Martha Smiley Beth Youngdale 

Dagmar S. Hamilton Mark G. Yudof

V





Texas Journal of Women and the Law 
Volume 22 

"SMALL TOWN VALUES" AND "THE GAY 
PROBLEM:" How DO WE APPLY TINKER AND ITS 
PROGENY TO LGBTQA SPEECH IN SCHOOLS? 

Sara Nau* 

INTRODUCTION .......................................................................................... 132 
I. First Amendment Student Speech Cases ............................................... 136 

A. Tinker v. Des Moines Independent Community School 
District: Permitting Symbolic Political Speech as Long as 
it Does Not Create Substantial Disruption.................136 

B. Bethel School District No. 403 v. Fraser: Banning "Lewd" 
Speech from Schools ............................................................... 138 

C. Hazelwood v. Kuhlmeier: Banning Controversial Speech 
that Bears School's Imprimatur........................139 

D. Morse v. Frederick: Banning School Speech "Reasonably 
Interpreted to Promote Drug Use"..........................140 

II. LGBTQA Student Cases and the First Amendment..................141 
A. Gay-Straight Alliances and the Tricky Issue of the 

"Lim ited Public Forum ".........................................................141 
B. Same-Sex Prom Dates ............................................................. 145 
C. Gender-Variant Yearbook Pictures.......................145 
D. Suppression of Pro-LGBTQA Speech.....................146 

III. Does the Pure Symbolic Speech Prong of Tinker Apply to 
LGBTQA Speech Cases?.................................... .. . .. . . .. . . .. . . .. . . .. . . .. . . .148 
A. Tinker and LGBTQA Speech Cases.......................148 
B. Tinker Exception Cases Do Not Apply and the "Limited 

Public Forum "Argument is Incorrectly Applied to GSAs ...... 150 
IV. Assuming the Pure Symbolic Speech Prong of Tinker Applies, 

Courts Should Adopt a Balancing Test for the Tinker 
Substantial Disruption Prong..........................................................152 

CON CLU SION .............................................................................................. 154 

*Sara Nau is currently a law clerk in the United States District Court for the Western 
District of Louisiana. She received her B.A. from Vanderbilt University in 2007 and her 
J.D. from Tulane University Law School in 2012. The author would like to give a special 
thanks to Professor Saru Matambanadzo for her guidance on this Article, and Professor 
Catherine Hancock, for her mentorship in the classroom, in the journal office, and beyond.

131



Texas Journal of Women and the Law

INTRODUCTION 

Okeechobee High School in Okeechobee, Florida. 1 Lubbock High 
School in Lubbock, Texas. 2 Itawamba County Agricultural High School in 
Fulton, Mississippi. 3  Wesson Attendance Center in Jackson, Mississippi.4 
Ponce de Leon High School in Ponce de Leon, Florida.5  At first glimpse, 
these schools seem to have one clear thing in common: they are all public 
schools situated in the Deep South, in the "reddest" portions of mostly "red 
states." Looking more closely, however, these schools all have one more 
thing in common: lesbian, gay, bisexual, transgender, queer, and allied
identified (LGBTQA) students are starting to emerge from the closets, even 
in these schools' traditionally conservative southern towns.6 With them, 
LGBTQA students are bringing new issues that the schools have never had 
to face before, including campaigns to start GSAs (gay-straight alliances);7 

same-sex prom dates;8 gender-variant students in student yearbook photos;9 

and a proliferation of pro-LGBTQA speech on campus.  
In all of these new situations, the administrations in the above

mentioned schools acted quickly to suppress or limit the LGBTQA 
students' speech by refusing to recognize GSAs as student groups;1 1 

preventing openly gay students with same-sex dates from buying prom 

1. See Gonzalez v. Sch. Bd. of Okeechobee Cnty., 571 F. Supp. 2d 1257 (S.D. Fla.  
2008).  

2. Caudillo v. Lubbock Indep. Sch. Dist., 311 F. Supp. 2d 550 (N.D. Tex. 2004).  
3. McMillen v. Itawamba Cnty. Sch. Bd. Dist., 702 F. Supp. 2d 699 (N.D. Miss.  

2010).  
4. Sturgis v. Copiah Cnty. Sch. Dist., No. 3:10-CV-455-DPJ-FKB, 2011 WL 4351355 

(S.D. Miss., Sept. 15, 2011).  
5. Gillman ex rel. Gillman v. Sch. Bd. for Holmes Cnty., Fla., 567 F. Supp. 2d 1359 

(N.D. Fla. 2008).  
6. See Benoit Denizet-Louis, Coming Out in Middle School, N.Y. TIMES (Sept. 23, 

2009), http://www.nytimes.com/2009/09/27/magazine/27out-t.html.  
7. See generally Gonzalez v. Sch. Bd. of Okeechobee Cnty., 571 F. Supp. 2d 1257 

(S.D. Fla. 2008) (holding that a school violated the First Amendment when it prevented 
students from starting a proposed gay-straight alliance at their school); Caudillo, 311 F.  
Supp. 2d at 550 (holding that a school did not violate the First Amendment when it 
prevented students from starting a proposed gay-straight alliance at their school).  

8. See generally McMillen, 702 F. Supp. 2d at 699 (holding that a school's policy of 
banning a gay student from wearing a tuxedo and taking her girlfriend to prom violated the 
student's First Amendment rights).  

9. See generally Sturgis, 2011 WL 4351355 (denying defendant's motion to dismiss 
female high school student's claim that a school policy of not allowing her to wear a tux in 
her senior photo constituted sex discrimination).  

10. See generally Gillman, 567 F. Supp. 2d at 1359 (holding that a public high school 
principal violated students' First Amendment rights by not allowing them to wear pro-gay 
clothing to school).  

11. Gonzalez, 571 F. Supp. 2d at 1260.
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tickets;12 removing the photo of a tuxedo-clad lesbian from the yearbook;" 
and even suspending students for openly supporting gay rights. 14 All of 
these actions in turn give rise to First Amendment concerns-concerns 
particularly implicated in the seminal students' First Amendment speech 
case Tinker v. Des Moines Independent Community School District, which 
established that schools could not suppress political student speech, even if 
it might be controversial, so long as the speech did not cause substantial 
disruption.1 5  In the years since Tinker, the Supreme Court has created 
certain exceptions to the expansive First Amendment rights initially 
granted to public school students in Tinker. 16 As more and more students 
have started coming out in high school (or even at younger ages), new First 
Amendment questions have arisen. In the case of LGBTQA-related 
speech, the case law is extremely fuzzy. Does Tinker apply? Does one of 
the exceptions to Tinker apply? Are these types of student-related speech 
entirely new and unique, requiring yet another legal standard from Tinker 
and its "exception" progeny? 

In Part I, I will go into the background of student First Amendment 
speech case law generally, starting with Tinker and highlighting some of 
the exceptions to Tinker that have necessarily emerged as new students' 
speech cases make their way to the Supreme Court. In Part II, I will 
describe how First Amendment speech rights are implicated when 
LGBTQA-identified students start not only coming out at school, but also 
openly expressing themselves through associational means (dating, 
belonging to clubs) and expressive means (wearing gender-variant or pro
gay clothing).  

In Part 111(A), I will argue that all LGBTQA student speech should 
receive the same respect and broad protections from courts as did the 
Tinker armbands because most LGBTQA student speech is exactly like the 
Tinker student wearing a symbolic speech war protest armband. Whether a 
student is wearing a same-sex date on her arm,1 7 wearing a tuxedo,1 8 or 
wearing a pro-gay t-shirt, 19 that student is symbolically conveying her 
"outness" to her peers. GSA-related speech, which also implicates Equal 

12. McMillen, 702 F. Supp. 2d at 701-02.  
13. Sturgis, 2011 WL 4351355 at *1.  
14. Gillman, 567 F. Supp. 2d at 1363.  
15. Tinker v. Des Moines Indep. Cnty. Sch. Dist., 393 U.S. 503 (1969).  
16. See, e.g., Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675 (1986) (limiting vulgar 

and offensive speech in schools); Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988) 
(limiting speech that conflicts with the pedagogical goals of the school and occurs during a 
school curriculum activity, thus bearing the "imprimatur" of the school); Morse v.  
Frederick, 551 U.S. 393 (2007) (limiting speech that advocates illegal drug use in school).  

17. McMillen, 702 F. Supp. 2d at 699.  
18. Sturgis, 2011 WL 4351355, at *1.  
19. Gillman, 567 F. Supp. 2d at 1362.
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Access Act issues,20 is slightly different because it deals with the 
"affirmative" requirement of schools allowing GSAs on campus, as 
opposed to the "negative" requirement of schools banning Tinker-like 
political speech. 2 1 Nonetheless, GSA speech still falls within the spirit of 
Tinker. This is so because belonging to a GSA involves political speech 
that both celebrates the LGBTQA identity and promotes tolerance within 
schools, while at the same time providing a safe and expressive space that 
is both necessary and important for LGBTQA students who may have no 
other outlet for their speech. 22 Additionally, in Part III(A), I will argue that 
all LGBTQA speech is protected by Tinker; even if the speech advocates 
an unpopular viewpoint, schools should allow it because it does not cause 
substantial disruption of the school's activities. 23 Bullies' "heckler's 
veto" 24 of LGBTQA speech, while admittedly disruptive, is not a valid 
reason to limit LGBTQA speech, even in schools.  

I will next argue in Part 111(B) that LGBTQA speech does not fall 
under the ambit of one of the later Tinker exception cases, as it is 
meaningfully different from lewd speech, 2 5 controversial speech that bears 
the school's imprimatur and conflicts with school pedagogical goals,2 6 or 
speech that advocates illegal drug use. 27 

20. 20 U.S.C.A. 4071(a) (West 2012) ("It shall be unlawful for any public secondary 
school which receives Federal financial assistance and which has a limited open forum to 
deny equal access or a fair opportunity to, or to discriminate against, any students who wish 

to conduct a meeting within that limited open forum on the basis of the religious, political, 
philosophical, or other content of the speech at such meetings.").  

21. See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511 (1969) ("In 
our system, students may not be regarded as closed-circuit recipients of only that which the 
State chooses to communicate. They may not be confined to the expression of those 

sentiments that are officially approved.").  
22. Cf Gillman, 567 F. Supp. 2d at 1377-78 (Students who either identified as 

homosexual or simply expressed support for LGBTQA students were "silenced and 
suspended . . . for expressing their views" by the school principal; the suspensions and the 
"ban on [LGBTQA supportive] speech at [the school] was motivated, not by school 

officials' angst about political expression at school, but by hostility of school officials 
toward the particular message sought to be conveyed.").  

23. See Tinker, 393 U.S. at 511 ("Clearly, the prohibition of expression of one 
particular opinion, at least without evidence that it is necessary to avoid material and 
substantial interference with schoolwork or discipline, is not constitutionally permissible.").  

24. Cheryl A. Leanza, Heckler's Veto Case Law as a Resource for Democratic 
Discourse, 35 HOFSTRA L. REV. 1306 (2007) ("Heckler's veto cases typically consider the 

appropriate behavior of local law enforcement when a crowd or individual threatens hostile 
action in response to a demonstration or speaker. In these cases, the First Amendment 
grants a positive right to the speaker: the local government must take action to protect the 
speaker against a hostile crowd. The courts do not allow local law enforcement to accede to 
a heckler's veto.").  

25. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 675 (1986).  
26. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 260 (1988).  
27. Morse v. Frederick, 551 U.S. 393, 393 (2007).
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In Part IV, based on the assumption from Part III(A)-(B) that 
LGBTQA speech is symbolic speech and thus satisfies the first prong of 
Tinker, I will lay out and apply the legal standard that should govern 
LGBTQA speech cases: essentially, Tinker with a slight twist to the second 
prong-substantial disruption analysis-and borrowing from reasoning 
found in a LGBTQA student speech case, Gillman ex rel. Gillman v.  
School Board for Holmes County, Florida.28 In specifically assessing 
Tinker's second prong disruption test-that speech should not cause 
substantial disruption-I will use a forward-looking balancing test. This 
test will compare the disruptive effects that may result from schools 
bowing to the heckler's veto and suppressing LGBTQA speech 
(overreaction to the "gay problem" and unaddressed LGBTQA bullying) 
versus the long-term benefits of permitting LGBTQA speech (perhaps an 
initial uptick in bullying, followed by greater tolerance and acceptance in 
the long term). I will argue that prohibiting LGBTQA speech, simply 
because of the fear of the heckler's veto, encourages bullies to continue to 
devalue their LGBTQA peers by showing the bullies that even the school 
administration is not on the side of LGBTQA students. This suppression of 
LGBTQA speech actually increases the chance of disruptive bullying and 
other anti-gay tactics, which will only perpetuate the oppressive anti
LGBTQA school environments that young LGBTQA students have to face 
daily. 29 I will argue that it is particularly important that schools address 
this issue, in light of the facts that Title IX may not always protect bullied 
LGBTQA students30 and that state anti-bullying statutes are typically 
inadequate, or, in some unfortunate circumstances, actually encourage 
bullying.31 

28. Gillman ex rel. Gillman v. Sch. Bd. for Holmes Cnty., Fla., 567 F. Supp. 2d 1359, 
1362 (N.D. Fla. 2008).  

29. The Gay, Lesbian and Straight Education Network (GLSEN) has provided a 
comprehensive survey of bullied LGBT teens in all fifty states, showing how this bullying 
negatively affects their happiness and academic performance. GLSEN, 2009 NATIONAL 

SCHOOL CLIMATE SURVEY: NEARLY 9 OUT OF 10 LGBT STUDENTS FACE HARASSMENT IN 
SCHOOL (Sept. 14, 2010), available at http://www.glsen.org/cgibin/iowa/all/library/record/ 
2624.html [hereinafter 2009 GLSEN SURVEY].  

30. Title IX specifically deals with sex discrimination; thus, courts will usually hold 
that Title IX does not apply if a case is classified as sexual orientation discrimination. A 
handful of courts, however, have construed Title IX to require schools to protect students 
who do not conform to sex stereotypes, classifying it as "sex stereotyping" discrimination, a 
form of sex discrimination which may apply to gender-variant LGBTQA students. See 
David S. Cohen, Title IX: Beyond Equal Protection, 28 HARVARD J.L. & GENDER 217, 269 
(2008). See also S.S. v. Spencer-Owen Cmty. Sch. Corp., 497 F. Supp. 2d 942, 953 (S.D.  
Ind. 2007).  

31. For example, Michigan has passed a bullying bill that would allow harassment if a 
"sincerely held religious belief or moral conviction" motivates the harassment. Amy 
Sullivan, Why Does Michigan's Anti-Bullying Bill Protect Religious Tormentors?, TIME 

(Nov. 4, 2011), http://swampland.time.com/2011/11/04/why-does-michigans-anti-bullying-
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Finally, I will conclude that there is long-term value in allowing 
LGBTQA speech in the school forum. While permitting LGBTQA speech 
may lead to some initial discomfort and disruption, allowing this speech 
will have the future effect of actually decreasing disruption because more 
students will come to accept and tolerate LGBTQA students. In turn, these 
schools will become safer, happier environments for LGBTQA students.3 2 

Ultimately, creating safer environments for LGBTQA teens will mean 
fewer instances of the most tragic disruptions at school, the ones that 
schools should be most focused on: dropouts, truancy, suicide, and self 
harm on the part of bullied LGBTQA students. 3 3 

I. First Amendment Student Speech Cases 

A. Tinker v. Des Moines Independent Community School District: 
Permitting Symbolic Political Speech as Long as it Does Not Create 
Substantial Disruption 

Tinker v. Des Moines Independent Community School District is the 
flagship students' First Amendment free speech case. 34 The facts of Tinker 
are relatively simple: In the midst of the Vietnam War, in 1965, public 
school students John Tinker, Mary Beth Tinker, and Christopher Eckhardt 
decided to wear black armbands to protest the war. 35 In response to the 
students' symbolic protests, the school administration banned the black 
armbands, threatening suspension if any student disobeyed the ban. 36 On 
December 14, 1965, Mary Beth Tinker and Christopher Eckhardt decided 
to violate this ban and wear the armbands anyway; in response, the school 

bill-protect-religious-tormenters/.  
32. Notably, for example, students who attend schools with GSAs reported that they felt 

safer, had a more positive school environment, and had easier access to LGBTQA-friendly 
staff members. See GLSEN, GLSEN Research Brief-Gay-Straight Alliances: Creating 
Safer Schools for LGBT Students and Their Allies (2007) [hereinafter GLSEN RESEARCH 

BRIEF], available at http://www.glsen.org/binarydata/GLSENATTACHMENTS/file/000/ 
000/930-1.pdf.  

33. Studies have found that "academic underachievement, truancy, and dropout are 
prevalent among homosexual youth and are the probable consequences of violence and 
verbal and physical abuse at school." Susanne M. Stronski Huwiler and Gary Remafedi, 
Adolescent Homosexuality, 33 REV. JURIDICA U.I.P.R. 151, 164 (1999). More troublingly, 
research reports that LGB teens are two to four times as likely to attempt suicide as their 
heterosexual counterparts and, not surprisingly, the suicide attempt rate is even higher for 
transgender teens, in part because of the bullying they face. See generally Suicide 
Prevention Res. Ctr., Suicide Risk and Prevention for Lesbian, Gay, Bisexual, and 
Transgender Youth (2008), available at 
http://www.sprc.org/library/SPRCLGBTYouth.pdf 

34. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 503 (1969).  
35. Id. at 504.  
36. Id.
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suspended them until January 1, 1966. " 
The American Civil Liberties Union (ACLU), representing the Tinker 

family and Eckhardt, brought suit against the Des Moines Independent 
Community School District, alleging that the ban and suspension violated 
the students' First Amendment free speech rights.38  After the District 
Court upheld the school district's decision and the Eighth Circuit Court of 
Appeals came out in a tie vote on the case, Tinker made its way to the 
Supreme Court. 39 In a 7-2 decision, the Supreme Court found the school 
district's actions unconstitutional. 4

4 In one of his most famous opinions, 
Justice Fortas wrote: "It can hardly be argued that either students or 
teachers shed their constitutional rights to freedom of speech or expression 
at the schoolhouse gate.,' 4 1 The Court held that schools could only justify 
the suppression of speech like the Vietnam protest armbands if the school 
could show that its suppressive action "was caused by something more than 
a mere desire to avoid the discomfort and unpleasantness that always 
accompany an unpopular viewpoint.",42  However, the Court also 
acknowledged that schools could forbid conduct in the narrow instance 
where it "'materially and substantially interfere[s] with the requirements of 
appropriate discipline in the operation of the school."' 4 3 

Applying this reasoning to the case, the Court held that the protest 
armbands did not rise to a level of disruptive speech that would permit the 
school to stop the students from wearing them, and that the students' 
"symbolic speech" 44 should receive strong First Amendment protection.  
Additionally, the Court explained that the speech did not rise to the level of 
substantial disruption needed to silence speech: while some students 
hypothetically could have been uncomfortable at the sight of the armbands, 
the protests were non-invasive and silent, and they did not involve or 
encourage any sort of disruption on campus, such as a riot, shouting, or 
physical violence. 4 5 Given the innocuous nature of the armbands and the 
lack of actual disruption they caused, the Court classified the armbands as 

37. Id.  
38. Id.  
39. Id. at 505.  
40. See id. at 503.  
41. Id. at 506.  
42. Id. at 509.  
43. Id. (quoting Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966)).  
44. Symbolic speech is defined as speech that people would reasonably infer conveys a 

message, and the speaker does intend to convey that message. See Texas v. Johnson, 491 
U.S. 397, 404 (1989) ("In deciding whether particular conduct possesses sufficient 
communicative elements to bring the First Amendment into play, we have asked whether 
'[a]n intent to convey a particularized message was present, and [whether] the likelihood 
was great that the message would be understood by those who viewed it."') (citing Spence 
v. Washington, 418 U.S. 405, 410-11 (1974)).  

45. See Tinker, 393 U.S. at 508.
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symbolic speech protected by the First Amendment.  

B. Bethel School District No. 403 v. Fraser: Banning "Lewd" Speech 
from Schools 

Tinker, however, was not the final word on student First Amendment 
rights. In 1986, in Bethel School District No. 403 v. Fraser,4 6 the Supreme 
Court once again addressed student speech. In Fraser, a public high school 
suspended student Matthew Fraser after he gave a sexual innuendo-laden 
speech during a school assembly. 47 The ACLU took on Fraser's case, 
arguing that the First Amendment protected his speech. 48 Both the U.S.  
District Court and Ninth Circuit Court of Appeals ruled in Fraser's favor, 
citing Tinker's relatively permissive standard that speech should not be 
muzzled unless it caused some sort of substantial and material disruption. 49 

The Supreme Court reversed and held that the First Amendment did not 
protect Fraser's sexually explicit speech.5 In the majority opinion, Justice 
Burger made a distinction between protected speech, such as the symbolic 
political speech in Tinker, and the speech in Fraser, noting that the First 
Amendment would not protect sexually vulgar speech at school. 5  Justice 
Burger reasoned that this was so for two reasons: public schools are where 
young people learn the "habits and manners of civility"5 2 and schools have 
a valid interest in protecting minors from offensive and vulgar language. 5

1 

Importantly, unlike in Tinker, in which the Court was the ultimate 
arbiter of what political speech was too disruptive for schools, the Court in 
Fraser indicated a willingness to defer to the judgment of school 
administrations on what would constitute vulgar, lewd speech from which 
students should be shielded. 54 Thus, the school's interest in silencing 
offensive, sexually explicit speech allowed the Court to diverge from 
Tinker and narrow First Amendment freedom for students.5 5 

46. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 675 (1986).  
47. Id.  
48. Id.  
49. Id. at 679.  
50. Id. at 675.  
51. Id. at 684. The Supreme Court has carved out an exception to the First Amendment 

for speech that has value considered too de minimis to protect and which the government 
has very compelling reasons to suppress. See, e.g., New York v. Ferber, 458 U.S. 747 
(1982) (holding that child pornography does not merit First Amendment protection). It has 
also created an exception for fighting words. See, e.g., Chaplinksy v. New Hampshire, 315 
U.S. 568 (1942) (holding that fighting words are not protected).  

52. Fraser, 478 U.S. at 681 (quoting C. BEARD & M. BEARD, NEW BASIC HISTORY OF 

THE UNITED STATES 228 (1968)) (internal quotation marks omitted).  
53. Id. at 684.  
54. Id. at 683, 685.  
55. See id. at 684 (reviewing prior cases permitting First Amendment limitations in
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C. Hazelwood v. Kuhlmeier: Banning Controversial Speech that Bears 
School's Imprimatur 

The next case carving out an exception to Tinker came in 1988, right 
on the heels of Fraser. In Hazelwood School District v. Kuhlmeier,5 6 

student reporters for a Hazelwood School District newspaper published an 
article that contained stories on teenage pregnancy and divorce. 5 7  The 
principal at the school was concerned about publishing the article because, 
even though the reporters gave pseudonyms to the pregnant teens profiled 
in the article, it was possible for other students to deduce the identity of the 
teens. 58 Additionally, the principal was worried that the divorced parents 
in the article had not been given the opportunity to respond or consent to 
the divorce information printed in the student publication.59 The principal 
decided to eliminate the article from the newspaper, reasoning that it 
contained material that was too "adult" for some students and compromised 
the privacy of the pregnant teens and divorced father mentioned in the 
articles. 6 0  The student reporters responded by bringing suit, arguing that 
the principal had infringed on their First Amendment freedom of speech 
and expression rights by eliminating the articles from publication. 61 

The Supreme Court once again found an exception to Tinker based on 
this fact pattern, holding in Hazelwood School District v. Kuhlmeier that a 
school did not have to "sponsor" (via the school newspaper, as an extension 
of the school) speech that conflicted with its "legitimate pedagogical 
concerns." 62  It first revisited Fraser, reaffirming that schools can limit 
speech that contradicts their basic educational missions, and that it should 
be up to schools to determine what is inappropriate. 6 3 It next held that 
Tinker did not apply, because unlike in Tinker, in which a school silenced a 
student's independent political speech, the main concern in this case was a 
school's authority over speech in school-run publications that bear the 
imprimatur of the school. 64 The Court held that the school newspaper was 
a part of the school curriculum and therefore did not constitute public 

public schools).  
56. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 260 (1988).  
57. Id. at 263.  
58. Id. at 263-64.  
59. Id. at 263.  
60. Id. at 264-65.  
61. Id. at 264.  
62. Id. at 272-73.  
63. Id. at 266.  
64. Id. at 271. The court held that schools should retain the power to refuse to promote 

speech that advocated anything counter to "shared values of a civilized social order," like 
drug use or promiscuous sex. Id. at 272.
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expressive speech subject to the same protections as Tinker.6 5 Essentially, 
the Court held that schools had a greater authority to regulate speech under 

school curriculum activities like the school paper. Thus, schools could 
"assure that participants learn whatever lessons the activity is designed to 
teach, that readers or listeners are not exposed to material that may be 
inappropriate for their level of maturity, and that the views of the individual 
speaker are not erroneously attributed to the school."6 6 Therefore, 
Hazelwood both strengthened the concept from Fraser that courts should 
defer to schools' suppression of categories of speech that contradict 

schools' basic educational goals, and carved out school curriculum 
activities as another category that would not fall under the ambit of Tinker.  

D. Morse v. Frederick: Banning School Speech "Reasonably Interpreted 
to Promote Drug Use" 

Morse v. Frederick67 was the last in the trilogy of cases carving out 
exceptions that the Supreme Court has taken on since Tinker. In 2002, a 
Juneau high school principal suspended a student after he displayed a 
fourteen-foot-long "BONG HiTS 4 JESUS" sign during a televised 
Olympic Torch Run that went past the high school. 6 8 When the case made 
its way to the Supreme Court, Justice Roberts, writing for the majority, 
found that the school had not violated the student's First Amendment rights 
when it suspended him for displaying his sign. 69 Justice Roberts made two 
Fraser-related points: (1) public school students did not have the same 
amount of First Amendment rights as adults, and (2) Tinker did not provide 
protection for student speech in all instances. 70 While the Morse Court 
held Hazelwood inapplicable to the case at hand because it would be hard 
to say that a random sign "bore the school's imprimatur," it did use the 
reasoning in Hazelwood to distill a rule from Fraser." It held that schools 

did not have the broad power to suppress any and all speech it deemed 
offensive (as it had in Fraser), as some "offensive" speech could include 
unpopular religious or political views. 72 Rather, the Court was concerned 
specifically with the school's ability to limit speech that promoted illegal 
drug use. This was much narrower than Fraser's holding, in which schools 

65. Id. at 271.  
66. Id.  
67. Morse v. Frederick, 551 U.S. 393 (2007).  
68. Id. at 397.  
69. See id. at 403 ("The question thus becomes whether a principal may, consistent with 

the First Amendment, restrict student speech at a school event, when that speech is 
reasonably viewed as promoting illegal drug use. We hold that she may.").  

70. See id. at 404-05.  
71. Id. at 405-06.  
72. Id. at 407.
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could suppress any and all offensive speech. 73 In Morse, the Alito and 
Kennedy concurrence explicitly addressed the issue of schools suppressing 
speech that conflicted with the "educational mission" of the school. 74 In 
doing so, the concurrence voiced concerns that a school's educational 
mission-purported to be a viewpoint-neutral policy-might instead be a 
distillation of all of the subjective political and social views of the school 
administration. Thus, students would be indoctrinated with whatever 
political and social beliefs the administration held.75 

On its face, Morse seems to be an extension of Fraser and Hazelwood, 
since the Morse student similarly ended up losing his First Amendment 
challenge. However, there is one notable difference between the Morse 
case and its two predecessors: In the prior two cases, the Fraser Court 
deferred to the school's definition of what was "lewd" and the Hazelwood 
Court deferred to the school's definition of what would conflict with 
legitimate pedagogical goals. Conversely, the Morse Court analyzed the 
"BONG HiTS" sign using its own extensive fact-finding to come to its own 
decision that drug use was harmful to students and thus schools could 
suppress pro-drug messages. 76 Therefore, the Court was not satisfied with 
the idea that a category of speech was prohibited just because the school 
said so. Rather, the Court required substantial reasons to justify 
suppression. Scholars have therefore argued that, whereas Fraser and 
Hazelwood were two definitive steps away from Tinker, having given full 
deference to the school on what speech should be banned, Morse was a 
tentative step back toward Tinker's pro-student speech standard, despite the 
school's victory in Morse.77 

II. LGBTQA Student Cases and the First Amendment 

A. Gay-Straight Alliances and the Tricky Issue of the "Limited Public 
Forum" 

Tinker and its progeny have come into play in many different 
contexts, including relatively new cases about LGBTQA speech in schools, 
including First Amendment issues surrounding GSAs. Just such a situation 
arose in Lubbock, Texas, where a school prevented a group of students 
from forming a proposed GSA on campus. In Caudillo v. Lubbock 

73. Id.  
74. Id. at 423-25 (Alito, J., concurring).  
75. Id. at 423.  
76. Id. at 395.  
77. Jordan Blair Woods, Morse v. Frederick's New Perspective on Schools' Basic 

Educational Missions and the Implications for Gay-Straight Alliance First Amendment 
Jurisprudence, 18 COLUM. J. GENDER & L. 281, 304-07 (2008).
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Independent School District, students petitioned a Lubbock public high 
school to allow a GSA onto campus. 78  Taking note of the school's 
abstinence-only policy, the students listed a myriad of "non-sexual" 
reasons that the school needed the club, including "improv[ing] the 
relationship between homosexuals and heterosexuals," "providing 
guidance" to youth struggling with sexuality-related issues, and "help[ing] 
the community." 7 9 Notably, however, one plank of their GSA's platform 
included some sexual content: "educating willing youth about safe sex, 
AIDS, hatred, etc."80 

The Caudillo court examined both the First Amendment and the Equal 
Access Act in coming to the conclusion that the school was within its rights 
to limit the scope of GSA activities. First, on the First Amendment issue, 
in addressing whether the school could regulate a GSA club, the court 
began by noting that state schools can limit student speech by establishing 
a "limited public forum," and that in these limited public forums, the 
school can limit subject matter to the "subjects proper for which the forum 
was reserved." 8 1 Notably, however, if the school allowed a subject matter 
in the limited public forum, the school could not keep out certain individual 
viewpoints on that subject matter.82 In this instance, the court classified the 
limited public forum as student clubs, and the precluded category as sexual 
content that would contravene the school's abstinence-only policy.8 3 The 
court held that by excluding the topic of all sexual content from the limited 
public forum of student clubs, the school was well within its rights to 
prevent the "sexually-related" GSA from meeting at school. 84  The court 
identified two factors that led to its conclusion that the GSA included 
impermissible sexual content: (1) the GSA's claim that it would educate 
willing youth about safe sex,85 and (2) the GSA's website, which provided 
links to "sexually explicit" material. 8 6 In coming to the conclusion that the 
school had not violated the First Amendment by preventing the formation 
of a GSA on campus, it noted that the school was not acting in a 
discriminatory fashion against homosexual students: affidavits and 

78. Caudillo v. Lubbock Indep. Sch. Dist., 311 F. Supp. 2d 550, 557 (N.D. Tex. 2004).  
79. Id. at 556.  
80. Id.  
81. Id. at 560.  
82. Id. For example, if the school allowed political clubs on campus, it could not limit 

the clubs by only allowing a Republican club on campus while banning clubs with other 

political affiliations like Democrat or Independent.  
83. Id.  
84. Id. at 563-64.  
85. Id. at 564.  
86. Id. at 562. The court noted that because the school taught students, some as young 

as twelve, it was proper for the school to shield its students from the sexual content on the 

GSA's website. Id.
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testimony from the defendants indicated that the school would have denied 
any student group access if the group had chosen to violate the school's 
abstinence-only policy, and "the group was, at its core, based upon sexual 
activity." 87 

The court then analyzed whether the school could prohibit GSAs 
under the Equal Access Act.88 As under the First Amendment analysis, the 
court found that the school could ban the GSA under the Equal Access Act 
because it could ban any sexually-related club from meeting at school, 
particularly in light of the school's moral concerns for the students.  
Specifically, sex between members of the same sex was illegal at the time, 
sex between minors at least three years apart in age was illegal and remains 
illegal, and the school's interest in promoting the student's sexual well
being was compelling. 89 

A few years later, in Okeechobee, Florida, a similar GSA issue arose, 
but the court in that case came to an opposite conclusion regarding whether 
the GSA was protected under the First Amendment. 90 The facts in the 
Okeechobee case were in some ways similar to the Caudillo case: upon 
receiving requests from LGBTQA students to start a GSA on campus, the 
school denied their requests and did not allow them to meet on campus.91 

The school argued that the GSA, which the school classified as a club 
revolving around sex, would interfere with the school's abstinence-only 
policy, and therefore would fall outside of the type of clubs allowed at the 
school. 92  Thus, the school claimed that its non-curricular club system 
constituted a "limited public forum," similar to that in the Caudillo school, 
in which the topic of sexual speech could be categorically banned for the 
purpose of promoting the school's abstinence-only policy.93 

Through the ACLU, the students filed suit in federal court, alleging 
that the school's denial of their club violated the First Amendment and the 
Federal Equal Access Act. 94 Importantly, unlike the students in Caudillo, 
the Okeechobee students did not include any arguably "sexual" planks in 
their platform, instead focusing on education and advocacy for LGBT 
youth.9' 

87. Id. at 561.  
88. Id. at 565-71.  
89. Id. at 565-72. For the purposes of this article, I will not go into depth on the Equal 

Access Act issue. It should be noted, however, that most courts decide the GSA issue 
purely based on the Equal Access Act.  

90. Gonzalez v. Sch. Bd. of Okeechobee Cnty., 571 F. Supp. 2d 1257, 1269 (S.D. Fla.  
2008).  

91. Id. at 1260.  
92. Id.  
93. See id. at 1263.  
94. Id. at 1259.  
95. Id. at 1263.
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On the First Amendment issue, the federal judge applied Tinker, 
finding that "the desire of the GSA to meet as a group to discuss matters 
pertinent to the challenges presented by their non-heterosexual identity and 
to build understanding and trust with other heterosexual students sounds in 
the political speech addressed in Tinker." 96 Further, the judge noted: 

[T]he GSA's tolerance based message would not materially or 
substantially interfere with discipline in the operation of the 
school. In order for [the school administration] to justify its 
refusals to recognize the GSA as a student organization, "it must 
be able to show that its action was caused by something more 
than a mere desire to avoid the discomfort and unpleasantness 
that always accompany an unpopular viewpoint." This is 
precisely what [the school board] has failed to do.9 7 

The court distinguished this case from the Tinker exception cases, finding 
that "[t]he GSA's intent to gain recognition as a non-curricular student 
group is entirely dissimilar from the advocation [sic] of illegal drug use, 
violence, and lewd conduct carried out before the entire student body.  
Moreover, the GSA's [tolerance-based] mission is not a message 
reasonably attributable to [the school board]." 98 Thus, the court found that 
the GSA, by teaching a purely tolerance-based message, would not conflict 
with the school's abstinence-only policy, as the club was clearly not about 
sex. 99  In a parenthetical note, the Okeechobee court appeared to 
distinguish the situation in its case with the situation addressed by the 
Caudillo court, noting that the Caudillo court had "rel[ied] on the well
being exception to deny recognition of non-heterosexual student group, 
where Texas law criminally penalized homosexual acts between minors 
and student group website provided links to lewd and obscene content." 100 

On the Equal Access Act issue, the court applied similar reasoning. It 
found that the GSA did not conflict with the school's abstinence-only 
mission, and, as a club that revolved around promoting the rights of "non
heterosexuals," the school should "grant the GSA all attendant benefits 
uniformly afforded to each of its noncurricular student groups and [should] 
not place restrictions on the GSA that are not uniformly applied to all 
noncurricular student groups." 10 1 Thus, between Caudillo and Okeechobee, 
we see a significant difference in how courts have classified GSAs based 
on the exclusion or inclusion of certain key factors by the particular GSA.  
A GSA might be classified either as a club that teaches safe sex as a goal 

96. Id. at 1269.  
97. Id. (internal citations omitted).  
98. Id.  
99. Id.  

100. Id. at 1267-68.  
101. Id. at 1267.
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and is, therefore, "at its core based on sexual activity," thus permitting 
exclusion from the limited public forum on the basis of the school's 
abstinence-only policy.1 0 2 Alternatively, a GSA might be classified as a 
non-sex-related club with a mission to promote tolerance and awareness, 
and therefore no different from any other non-curricular club allowed in the 
limited public forum. 103 

B. Same-Sex Prom Dates 

Another issue with which school districts struggle is students bringing 
same-sex dates to prom. In one well-known example, openly gay high 
school student Constance McMillen inquired, in advance of the prom, 
whether the school would permit her to bring a same-sex date to the school 
prom.10 4  The school balked at the suggestion, ultimately cancelling the 
prom rather than allowing her to go.'0 5 The ACLU took up her case and 
filed suit in the U.S. District Court of Mississippi, seeking an injunction 
that would force the school to allow a tuxedo-clad Constance McMillen to 
go to prom with her same-sex date.106  While the court did not grant 
McMillen's injunction, it did find that the school had violated her First 
Amendment rights by prohibiting her from bringing her girlfriend and 
wearing a tuxedo.'1 7 Sadly, after the District Court ruled on this issue, the 
other students' parents ended up throwing a private prom, inviting 
everyone except McMillen and a handful of other unpopular students who 
instead attended the school's last-minute "official" prom.10 8 

C. Gender- Variant Yearbook Pictures 

McMillen was not the only student in Mississippi raising LGBTQA 
free speech issues. Hot on the heels of the Itawamba School District case, 
a Jackson, Mississippi high school prohibited Ceara Sturgis, a lesbian 
student, from wearing a tuxedo in her senior- photo.10 9  Typically, in the 

102. Caudillo v. Lubbock Indep. Sch. Dist., 311 F. Supp. 2d 550, 563-64 (N.D. Tex.  
2004).  

103. Gonzalez, 571 F. Supp. 2d at 1269.  
104. McMillen v. Itawamba Cnty. Sch. Bd. Dist., 702 F. Supp. 2d 699, 700 (N.D. Miss.  

2010).  
105. Id. at 701.  
106. Id.  
107. Id. at 703.  
108. Shelia Byrd, Constance McMillen 'Sham' Prom Accusation Denied By Itawamba 

School District, HUFFINGTON POST (May 24, 2010), http://www.huffingtonpost.com/2010/05 
/24/constance-mcmillen-sham-pn_587705.html.  

109. Sturgis v. Copiah Cnty. Sch. Dist., No. 3:10-CV-455-DPJ-FKB, 2011 WL 4351355, 
at *1 (S.D. Miss., Sept. 15, 2011).
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school's senior photos, female students had to wear a drape, while male 
students had to wear a tux. 110 Sturgis argued that she was not comfortable 
wearing the drape; rather, she wanted to wear a tuxedo. 1" While not 
explicitly addressing any First Amendment issues in its order denying the 
defendant school board's motion to dismiss, the court nevertheless found 
that Sturgis had stated a valid claim for sex discrimination. 1 2  While this 
case settled soon after the court ruled against the defendant school district's 
motion to dismiss, it is possible that First Amendment considerations could 
have applied in this case had it gone to trial. Sturgis's desire to convey her 
gender expression through her outfit in her yearbook photo could be 
classified as "symbolic speech," akin to the "symbolic speech" in Tinker, in 
that it was a silent statement communicating her gender expression and 
homosexuality. 113 

D. Suppression ofPro-LGBTQA Speech 

To the southeast of Mississippi, in Ponce de Leon, Florida, Heather 
Gillman also faced adverse action from her school principal when she wore 
pro-gay t-shirts to school and wrote slogans like "GP"-standing for "Gay 
Pride"-on her arm. 11 4 Gillman wore the pro-gay attire in part to support 
her cousin, who had come out as gay. 1 15  The principal, citing disruption 
concerns, ultimately suspended Gillman for wearing the pro-gay attire. 116 

The ACLU filed suit in federal court, arguing that the principal's actions 
violated Gillman's First Amendment rights.11 7 Citing Tinker, the ACLU 
argued that Gillman's conduct was not disruptive or offensive, and thus 
Gillman's suspension was unjustified.1 1 8 

The court, in making its decision that the First Amendment protected 
Gillman's pro-LGBTQA speech, was particularly swayed by statistics on 
the bullying and discrimination that gay students faced in schools. 119 The 
court used this as further support for its conclusion that the principal's 

110. Id.  
111. Id.  
112. Id. at *3-4 (noting that Sturgis had asserted a sex-stereotyping claim stemming 

from the seminal Title VII sex discrimination case Price Waterhouse v. Hopkins).  
113. Not all students who wish to wear a tuxedo or otherwise "gender-variant" clothing 

for a school picture are necessarily expressing the fact that they are openly gay or 
transgender, but this can be the intended message in some instances.  

114. Gillman ex rel. Gillman v. Sch. Bd. for Holmes Cnty., Fla., 567 F. Supp. 2d 1359, 
1362 (N.D. Fla. 2008).  

115. Id.  
116. Id. at 1363.  
117. See id. at 1364.  
118. Id.  
119. See id. at 1370-71 (N.D. Fla. 2008) (citing law review articles and reports 

discussing the negative impacts of bullying and discrimination on LGBTQA students).
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actions in silencing Gillman's pro-gay speech was "particularly 
deplorable." 120 The court concluded that 

[i]n essence, the events which occurred at Ponce de Leon in 
September 2007, were insufficient to justify a ban on speech 
because any disruption was, under Holloman, "speculative," 
"theoretical," and "de minimis." Likewise, the "mild curiosity" of 
students, "discussion and comment" between students, and even 
"hostile remarks" that may have occurred did not justify 
censorship. The speech did not "collid[e] with the rights of other 
students to be secure and to be let alone." 12 1 

The court was additionally troubled by the extensive lengths to which 
the principal went in order to suppress LGBTQA student speech at 
school. 122 One of the events that had prompted Gillman to show her 
support for her gay cousin in the first place occurred when, upon hearing 
that Gillman's cousin was gay, the principal called the cousin into his 
office and lectured her on the perils of homosexuality. 123 He also advised 
other openly gay students that being gay was not "right" and threatened to 
expose these students to their parents. 12 4  When Gillman and others 
rebelled against the principal's personal vendetta against the young gay 
students by showing their support, the principal was equally aggressive in 
suppressing their pro-gay actions. 125 At one point, the court characterized 
the principal's tirade against the gay and gay-supportive students as a 
"witch hunt," 126 in which he obsessively tried to stamp out any pro-gay 
speech. The court voiced concern that schools are hostile atmospheres for 
young LGBTQA students, who are prime bullying targets. 12 7  The court 
also noted that the principal's aggressive campaign against gay students 
meant that homophobia was coming at them from all sides. 12 8 The court 
held that, while it was fine for the principal to have anti-gay views in his 
private life, imposing his personal anti-gay views on the student body was a 
clear violation of the First Amendment.129 

120. Id. at 1370.  
121. Id. at 1373-74 (citations omitted).  
122. See id. at 1372 (noting that, according to student and parent testimony, the principal 

had embarked on a "witch hunt" to identify students who were homosexual and their 
supporters).  

123. Id. at 1363.  
124. Id.  
125. See id. at 1371-72 (describing student testimony that the principal went so far as to 

lift the shirts of female students to insure that the letters "GP" or words "Gay Pride" were 
not written on their bodies).  

126. Id. at 1372.  
127. Id. at 1371.  
128. See id. at 1370-71.  
129. See id. at 1376-77.
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III. Does the Pure Symbolic Speech Prong of Tinker Apply to LGBTQA 
Speech Cases? 

A. Tinker and LGBTQA Speech Cases 

LGBTQA speech should receive the same deferential treatment as the 
speech in Tinker because LGBTQA speech is similar to the symbolic 
political speech of the Tinker armband in its expressive content and non
disruptive nature. One can draw an analogy between the non-disruptive, 
symbolic, silent political protest in the form of armbands and the LGBTQA 
speech mentioned in this Article. Like students wearing armbands in 
Tinker, students who take same-sex dates to the prom, or wear gay rights t
shirts, or sport tuxedos in a school picture all commit acts of symbolic 
speech-each act conveys a message of "outness." 

GSA First Amendment cases offer one form of speech that may be 
meaningfully different from other forms of LGBTQA speech in schools, 
but nonetheless should still fall under the ambit of Tinker and require 
Tinker-like protection. I agree with the Okeechobee court, which surmised 
that a student participating in a GSA is still inherently making a pure 
Tinker-like political statement about supporting LGBTQA rights and 
building understanding of LGBTQA issues in school. 13 0 According to this 
reasoning, participation in a GSA is not that different in substance from 
other symbolic speech. Unlike, for example, in Gillman, in which the court 
addressed a Tinker-like "negative" First Amendment issue (that is, the right 
of the school to keep pro-gay speech out of the school), 1 3 1 GSAs are 
arguably "positive" First Amendment speech. This "positive" speech 
distinction indicates that a school has an affirmative obligation to allow the 
GSA to meet on campus, become a non-curricular school club, and 
advertise meetings on school bulletin boards.  

There are three compelling reasons for courts to find an affirmative 
obligation in cases involving GSAs. First, the typical public high school is 
already inundated with hetero-normative speech. Thus, GSAs become a 
way to create parity by putting LGBTQA students' speech on similar 
footing with their privileged heterosexual peers. The perfect example of 
privileged hetero-normative speech would be a school's Homecoming 
Court, where typically every couple is male-female. 13 2  That the school 

130. Gonzalez v. Sch. Bd. of Okeechobee Cnty., 571 F. Supp. 2d 1257, 1269 (S.D. Fla.  
2008).  

131. See supra Section III.D.  
132. Rarely, gay couples are a part of Homecoming and Prom Courts, although this trend 

is changing to include more gay students. See, e.g., Kim Minugh, Students Vote Gay 
Couple Homecoming Princes, MONTEREY HERALD (Oct. 26, 2007), 
http://www.freerepublic.com/focus/f-news/1 917662/posts.
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upholds these traditions indicates to young gay students that hetero
normative sexuality and dating is technically acceptable and permitted in 
school, but that their expression of sexuality is not. A GSA is a unique 
opportunity to give LGBTQA students recognition, just as the school 
already recognizes heterosexual students in day-to-day school life. Second, 
the First Amendment should impose an affirmative obligation on schools to 
allow GSAs to meet on campus, because often, students have no other safe 
space to express their sexuality or pro-LGBTQA beliefs. They may face 
hostile home situations that force them to be homeless, 13 3 or lack the 
resources or transportation to go to a GSA meeting outside of school. 1 34 

Thus, schools become the only safe place where they can connect with 
other LGBTQA peers who might also be struggling with their identities.  
Finally, First Amendment case law, particularly that emerging from Morse 
and Fraser, invokes the school's compelling interest in protecting students 
from harms such as vulgarity (Fraser)1 3

1 or drug use (Morse). 13 6  What 
could be a more compelling school interest than protecting LGBTQA 
students, who are among the most marginalized and at-risk students in 
school today, 13 7 from the dangerous harm of homophobia, by creating a 
safe space for students who otherwise have nowhere to turn? What could 
be more compelling than addressing the issue of homophobia in schools by 
allowing a GSA onto campus, ideally leading to a reduction in homophobia 
amongst LGBTQA students' peers via public education programs from the 
GSA? If schools do have an affirmative duty to protect students from 
harm, it makes no sense for a school to leave its most vulnerable students 
uncared for by telling them to find a safe, LGBTQA-friendly space 
elsewhere.  

Additionally, LGBTQA speech is similar to Tinker's speech in that 
these acts constitute conduct with which some students may disagree (just 
as many students may not have agreed with the Tinker protest), but 
nonetheless should not be silenced because of the heckler's veto, as the 

133. According to a recent report from the Williams Institute, approximately 40% of the 
total clientele serviced by youth homelessness service providers identified as LGBT. L.E.  
Durso & G.J. Gates, Serving Our Youth: Findings From a National Survey of Service 
Providers Working with Lesbian, Gay, Bisexual, and Transgender Youth Who are Homeless 
or at Risk of Becoming Homeless, THE WILLIAMS INSTITUTE 3 (2012), 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/Durso-Gates-LGBT-Homeless
Youth-Survey-July-2012.pdf. Forty-six percent of the LGBT homeless children surveyed 
cited family rejection due to their sexual orientation or gender identity as their reason for 
running away, and forty-three percent cited being kicked out by their parents due to their 
sexual orientation or gender identity as the reason they left their homes. Id. at 9.  

134. Many LGBTQA youth already live on the fringes of society because of rejection or 
fear of rejection in their own homes.  

135. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 675 (1986).  
136. Morse v. Frederick, 551 U.S. 393, 397 (2007).  
137. 2009 GLSEN SURVEY, supra note 29.
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conduct is not materially and substantially disruptive. This conduct is not 
meant to incite riots or cause disruption in schools-students simply want 
to be out about their gender expression or sexual orientation. Just as young 
people participated in fueling protests against the Vietnam War, 138 thus 
making it less likely that any silent protest of the war would be materially 
and substantially disruptive in school, so too are young people at the 
forefront of the pro-LGBTQA movement. 13 9  While LGBTQA students 
might cause some students mild discomfort or unpleasantness, school-age 
students are America's most LGBTQA-tolerant generation, 1 4 0 and thus 
LGBTQA students' "outness" will likely not cause the same disruption it 
may have caused fifty years ago.  

B. Tinker Exception Cases Do Not Apply and the "Limited Public 
Forum "Argument is Incorrectly Applied to GSAs 

Applying any of the Tinker exceptions to LGBTQA speech entirely 
misrepresents the context of LGBTQA speech. First, framing LGBTQA 
speech in the vein of Fraser's sexually explicit speech1 4 1 is narrow-minded 
and mischaracterizes both the emerging LGBTQA population in schools 
and what this population stands for. While it is true that LGBTQA students 
are different from their straight peers because of their sexual orientation or 
gender expression, this by no means engenders the conclusion that all 
LGBTQA speech is inherently vulgar and sexual. This issue also invokes 
the "limited public forum" issue from Caudillo and Okeechobee, in which 
both schools attempted to argue that GSAs should be excluded from the 
limited public forum of school clubs because, since the clubs revolved 
around sex, they contravened the schools' abstinence-only programs.21 4  As 
the Okeechobee court found, GSAs are not necessarily inherently sexual; 
rather, they can be-and often are-organizations that educate the public 

138. See generally M. Kent Jennings, Generation Units and the Student Protest 
Movement in the United States: An Intra- and Intergenerational Analysis, 23 PoL. PSYCHOL.  
303, 303 (2002) (discussing the widespread involvement of youths in protests against the 
Vietnam War).  

139. See Denizet-Louis, supra note 6. Along with having more "out" peers than any 
other generation, students are now exposed to pro-gay messages in media and entertainment, 
such as the openly gay character Kurt Hummel from Glee. Shows like Glee present gay 
characters in a sympathetic light to their teen viewers, highlighting gay teens coming out, 
finding love in high school, and surviving the harms of anti-gay bullying. In one episode, 
Glee even deals with a gay teen attempting suicide after he is bullied.  

140. Id.  
141. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 684 (1986).  
142. See Caudillo v. Lubbock Indep. Sch. Dist., 311 F. Supp. 2d 550, 563-64 (N.D. Tex.  

2004); Gonzalez v. Sch. Bd. of Okeechobee Cnty., 571 F. Supp. 2d 1257, 1263 (S.D. Fla.  
2008).
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on and promote tolerance of LGBTQA individuals. 143  Further, taking a 
lesson from the Caudillo court, students attempting to form GSAs, 
particularly in more conservative school districts with an abstinence-only 
policy, may want to focus on the education and advocacy portions of their 
GSA's platform instead of including arguably sexual content in their club.  
Indeed, most students who create GSAs at their schools do not do so for the 
sole purpose of exposing their classmates to sexually explicit speech and 
conduct. Instead, a GSA generally acts as a safe space where students who 
are just coming out and struggling with their identities can freely express 
themselves and find other students who might be experiencing similar 
issues. 144 Incidental conversations about sexual conduct may come up in 
meetings, but it is unfair to assume that only gay students discuss sexuality, 
thus allowing school administrations to place LGBTQA students' sexual 
speech under a microscope, when straight students are just as open, if not 
more so, about their sexuality. Additionally, oversimplifying LGBTQA 
student speech by classifying it as nothing more than sexually vulgar 
speech or (non-hetero-normative) sex-related speech actually encourages 
more school disruption by further marginalizing and belittling LGBTQA 
students. For LGBTQA teens, sexual activity and desire are often ancillary 
issues at the high school level compared to bullying concerns, finding 
identities, and seeking out accepting peers. 145 

Hazelwood also does not apply, but for slightly different reasons. In 
Hazelwood, the Court mainly focused on keeping controversial topics out 
of the school curriculum, lest these topics gain the imprimatur of the 
school.146 Here, no LGBTQA speech implicates a school imprimatur or 
falls under official school curriculum conduct. A student wearing a tuxedo, 
bringing a same-sex date to a dance, or wearing a gay-supportive t-shirt are 
all individual student actions that just happen to occur in the hallways, 
cafeterias, and gymnasiums of the school. Further, even GSAs would not 
fall under the scope of Hazelwood, as GSAs are clearly non-curricular 
clubs that the school does not directly sponsor, much in the way that a 
school does not directly sponsor or place its imprimatur on the Chess Club 
or Fellowship of Christian Athletes.147 

Finally, this Article addresses Morse in the context of LGBTQA 

143. Gonzalez, 571 F. Supp. 2d at 1269.  
144. See GLSEN RESEARCH BRIEF, supra note 32.  
145. See GLSEN, Background and Information about Gay-Straight Alliances, 

http://www.glsen.org/cgi-bin/iowa/all/library/record/2336.html (noting that GSAs and 
similar clubs seek to make schools safer while addressing anti-gay behavior).  

146. Hazelwood v. Kuhlmeier, 484 U.S. 260, 271 (1988).  
147. See Gonzalez, 571 F. Supp. 2d at 1262, 1264 (finding that the school had no more 

right to exclude a GSA as it did other clubs, like the Chess Club or the Fellowship of 
Christian Athletes).
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speech and GSAs. The heart of Morse, according to Justice Roberts, is that 
the First Amendment does not protect student speech concerning clearly 
harmful illegal issues, like drug use.148 There is a clear difference between 
a student holding up an incendiary sign advocating illegal drug use and 
students espousing LGBTQA speech. Further, as noted above, Morse 
potentially indicates the Supreme Court's step back toward Tinker, 
requiring evidence that speech actually advocates something harmful to the 
students, as opposed to deferring to the school every time an "offensive" 
issue arises.149 Applying the Morse reasoning to LGBTQA speech, the act 
of a gay student taking a same-sex date to the prom violates no laws, 
implicates no activity that is harmful to the student, and further, incites no 
controversy, as did the speech in Morse. If anything, the average gay 
student wants to go to the prom with his or her date and not be noticed any 
more or any less than any other student. Additionally, LGBTQA students 
do not create GSAs or wear gay-supportive t-shirts because they want to be 
disruptive and draw attention to themselves by referencing illegal activity.  
They want to be free to express their views by being "out" and want, in 
turn, to create an environment where they can be "out" and accepted.  
Further, if a court found that students' actions in being "out" were 
unprotected under the Morse reasoning because they espoused illegal 
activity (in this context, being gay or engaging in gay sex), the court would 
be totally disregarding the flagship gay rights case, Lawrence v. Texas, 5 0 

which struck down bans on same-sex sexual conduct. 5 ' 

IV. Assuming the Pure Symbolic Speech Prong of Tinker Applies, Courts 
Should Adopt a Balancing Test for the Tinker Substantial Disruption 
Prong 

In the special case of LGBTQA speech, Tinker's standard of balancing 
the value of free speech and the value of preventing substantial and 
material disruption should apply. However, instead of simply assessing 
whether substantial disruption would occur because of the speech like the 
Tinker court did, I would add the element of a forward-looking disruption
balancing test. In this test, a court would first assess the disruptive effects 
that would result if a court allowed a school to inhibit pro-LGBTQA 
speech. In the short term, the school might save a few students from 
heckling and harassment because the LGBTQA students would stay in the 

148. Morse v. Frederick, 551 U.S. 393, 410 (2007).  
149. See Woods, supra note 77, at 304-07.  
150. Lawrence v. Texas, 539 U.S. 558 (2003).  
151. Schools could cite laws that prohibit sex between minors at least three years apart 

but, as argued above, LGBTQA student speech is, for the most part, not about sex, and thus 
this argument is misplaced.
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dark protective shadows of the closet. However, allowing schools to 
inhibit pro-LGBTQA speech sends the message that not only is it socially 
acceptable to not tolerate LGBTQA students, but also that the school, 
through its actions, devalues LGBTQA students' views enough to ban it 
from school activity. The Gillman case is a perfect example of how school 
suppression of pro-LGBTQA speech can actually lead to more harmful 
disruption: the principal's gay "witch hunt" was more distracting than 
anything Gillman or any of her friends did. 152 This is particularly 
troubling, especially considering that if school administration turns a blind 
eye to their bullying, the students have very little legal protection. They 
have little to no federal protection against bullying under Title IX, which 
many courts have found categorically does not apply to LGBTQA bullying 
because it is "sexual orientation" discrimination, as opposed to sex 
discrimination. 3 Additionally, with the exception of a few states, students 
usually cannot count on their state anti-bullying statutes to protect them."154 
States may even take the draconian measure of protecting anti-gay 
bullying, as long as the bullying stems from a religiously held belief. 15 5 

With the epidemic of bullying-induced LGBTQA suicides, 15 6 we cannot 
afford to let these students slip through the cracks or turn a blind eye to 
their plight by "weeding out" their speech from the school hallways and 
classrooms, citing the argument that their speech does not fall under First 
Amendment protections. 15 7  Schools only create more disruption by 
suppressing this speech, thereby showing LGBTQA students that the 
school does not value them in the same way they do their heterosexual 
peers.  

152. See Gillman ex rel. Gillman v. Sch. Bd. for Holmes Cnty., Fla., 567 F. Supp. 2d 
1359, 1362-63 (N.D. Fla. 2008).  

153. See Cohen, supra note 30.  
154. According to GLSEN, "students in schools with non-enumerated policies"-most 

importantly for the purpose of this article, policies that include protections for sexual 
orientation and gender identity-"feel almost no more protected than students in schools 
with no anti-bullying policy at all." Zach Patton, States Get Tough on Bullies, GOVERNING 
(Dec. 2010), http://www.goveming.com/topics/public-justice-safety/states-get-tough
bullies.html. Very few states have enumerated polices. Id.  

155. See Sullivan, supra note 31. See also Zach Ford, Tennessee Conservatives Seek 
Protections for Religious Bullies, THINKPROGRESS (Jan. 4, 2012, 12:40 PM), 
http://thinkprogress.org/lgbt/2012/01/0 4 /3 97378/tennessee-conservatives-seek-protections
for-religious-bullies.  

156. See Thomas Rogers, Explaining American Schools' Gay Bullying Epidemic, SALON 
(Dec. 12, 2010, 1:11 PM), http://www.salon.com/2010/12/12/lgbtbullyinginterview/ 
(discussing anti-gay bullying in schools and the consequences).  

157. Tragically, out gay students often turn to suicide after coming out because they do 
not have sufficient support systems to help them overcome bullying and the struggles of 
coming out at a young age. See Anahad O'Connor, Suicide Draws Attention to Gay 
Bullying, N.Y. TIMES BLOG (Sept. 21, 2011, 4:23 PM), 
http://well.blogs.nytimes.com/2011/09/2 1/suicide-of-gay-teenager-who-urged-hope/.
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Next, a court would assess what would happen if, instead, the school 
did not suppress pro-LGBTQA activity. In the short term, by allowing the 
students to "out" themselves, there might be some homophobic backlash
the typical "disruption" arguments brought up by school administrators 
who want to suppress LGBTQA speech. However, by taking a different 
stance and standing behind the LGBTQA students and their right to free 
speech, the school would show that being lesbian, gay, bisexual, 
transgender, queer, or allied is something that should be accepted as 
opposed to shunned. Additionally, school-age students are malleable: the 
more they see openly gay students bringing dates to dances or being "out" 
and promoting gay rights, the more likely they are to not only become 
accustomed to the LGBTQA students' "different" way of life, but also 
come to support LGBTQA rights themselves. Moreover, it should be noted 
that in none of these examples is the purpose of pro-LGBTQA speech 
simply to stir up controversy, incite a riot, or make people uncomfortable: 
in the cases mentioned above, LGBTQA students simply wanted the same 
thing as any other student-to be themselves.  

Under this forward-looking test, the court would thus weigh the long
term harm that would result from suppressing LGBTQA speech versus the 
long-term benefits of allowing the speech. In the long term, allowing these 
LGBTQA students to be "out" and giving them the full protection of the 
First Amendment would reduce the disruptive effects of ignorance-induced 
homophobia: by allowing the LGBTQA voice to fully come into the 
classroom, there will be less disruptive anti-LGBTQA bullying. I do not 
mean to say that all homophobia would be erased from schools. After all, 
years after integration, schools are still home to racial tension. Rather, by 
giving these LGBTQA students their free speech rights in the classroom 
and beyond, we at least steer students in the direction of greater acceptance 
and show that their schools support them. Likely, the primary reason that 
anti-LGBTQA attitudes change is that a previously homophobic person 
meets and befriends someone openly LGBTQA: this will happen earlier 
and much more easily if schools let students be fully "out." This also 
maintains the spirit of the First Amendment, which has always called for an 
open marketplace of ideas, even in limited fora like schools.  

CONCLUSION 

In conclusion, under the Tinker analysis, LQBTQA speech falls under 
the ambit of protected speech, as it is similar to the symbolic political 
speech in Tinker. Under the second prong of Tinker, which analyzes 
whether the speech should be suppressed because it is disruptive, I 
advocate the use of a forward-looking test that balances the disruption 
inherent in suppressing LBTQA speech with the benefits of allowing this
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speech. Based on this analysis, I conclude that pro-LGBTQA speech, in all 
of its flavors, should be protected under the First Amendment and in the 
spirit of Tinker. Under the disruption-balancing test, school administrators 
who muzzle LGBTQA speech actually encourage further disruption and 
intolerance of LGBTQA students. It is only through allowing LGBTQA 
speech in schools and making schools safe spaces for LGBTQA students to 
be "out" that attitudes of LGBTQA students will change and lead to a 
reduction in disruption. Perhaps, if schools stand behind LGBTQA speech, 
a previously homophobic bully will discover that he has more in common 
with his prior LGBTQA victim than he originally thought. I do not believe 
that this solution is a silver bullet that will finally end the dangerous and 
harmful effects of anti-gay bullying. However, I advocate protecting pro
LGBTQA school speech because it is protected by Tinker and is one of the 
many potential weapons in a school's arsenal to reduce and prevent future 
disruptive anti-LGBTQA bullying.
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INTRODUCTION 

Women constitute about 51% of Lesotho's population' and enjoy a 
higher literacy rate than men. 2 They are also the backbone of a society that 
for several hundreds of years provided male labor to South Africa's farms 
and gold mines. 3 However, Basotho women are generally excluded from 
mainstream politics and are discriminated against in almost all spheres of 
socioeconomic life. This exclusion, marginalization, and discrimination 
have been largely blamed on patriarchy and entrenched traditional norms, 
both of which are sustained by a plural legal system that has seemingly 

4 remained insular to developments around the globe. Patriarchy denotes a 
system of social organization that privileges males and regards them as the 
protectors of society.5  Consequently, it justifies the subordination of 

1. World Development Indicators: Population, Female (o of Total), 
WORLDBANK.ORG, http://data.worldbank.org/indicator/SP.POP.TOTL.FE.ZS (last visited 
Mar. 10, 2013) (reporting that women constituted 50.8% of Lesotho's total population in 
2011).  

2. See PULENG LETUKA ET AL., GENDER AND ELECTIONS IN LESOTHO: PERSPECTIVES ON 
THE 2002 ELECTIONS 2 (2004); Allison Goebel & Marc Epprecht, Women and Employment 
in Sub-Saharan Africa: Testing the World Bank and WID Models with a Lesotho Case 
Study, 38 AFR. STUD. REV. 1, 5 (1995); Frans Viljoen & Martin Nsibirwa, Political 
Participation of Women in Lesotho: The Case of Molefi Ts'epe v. The Independent 
Electoral Commission and Others, 39 COMP. & INT'L. L.J. S. AFR. 351, 352 (2006).  

3. See generally COLIN MURRAY, FAMILIES DIVIDED: THE IMPACT OF MIGRANT LABOR 
IN LESOTHO (1981) (analyzing the impact of labor migration on families in Northern 
Lesotho and attempting to show why similar patterns have survived the independence); 
Jonathan Crush et al., Undermining Labor: The Rise of Sub-contracting in South African 
Gold Mines, 27 J. S. AFR. STUD. 5 (2001) (illustrating the gender patterns in Lesotho's 
migrant labor in South Africa); Gay Seidman, Shafted: The Social Impact of Down-Scaling 
in the OFS Goldfields, in CROSSING BOUNDARIES: MINE MIGRANCY IN A DEMOCRATIC SOUTH 
AFRICA 176 (J. Crush & W. James eds., 1995) (discussing the relationship between 
migration and the economic livelihoods of Basotho mineworkers in OFS); Theresa Ulicki & 
Jonathan Crush, Poverty, Gender and Migrancy: Lesotho's Migrant Farmworkers in South 
Africa, 24 DEV. S. AFR. 155 (2007) (critically isolating some of the economic constraints 
that labor migrants in South Africa suffered and discussing how they affected family 
cohesion).  

4. It should be noted that the roots of gender inequality in any society may reach far 
and wide, certainly beyond the purview of law; so may the factors responsible for it. In the 
case of Lesotho, the International Labour Organization found gender inequality to be a 
function of multiple factors, such as low levels of economic development, labor migration, 
history, customs, and traditions. See INTERNATIONAL LABOUR ORGANIZATION (ILO), 
PROMOTING GENDER EQUALITY IN EMPLOYMENT IN LESOTHO: AN AGENDA FOR ACTION 1, 6 
(1994); see also Martha Mueller, Women and Men, Power and Powerlessness in Lesotho, 3 
SIGNS 154, 154-55 (1977) (arguing that women perceive their role as wives as dominant 
despite tremendous involvement in public affairs of their villages because they function in a 
male-dominated sphere where rules are largely shaped by external factors such as South 
Africa's exploitation of Lesotho's labor reserve).  

5. See WOMEN AND LAW IN SOUTHERN AFRICA, FAMILY BELONGING FOR WOMEN IN 
LESOTHO 38 (1998); see also Abla Amawi, Against all Odds, in FROM PATRIARCHY TO
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females by males. 6 In Lesotho, the patriarchal order is replicated in almost 
all forms of life and is embedded in "customs, culture and social patterns."7 

Therefore, it has diminished the power of women to contribute effectively 
to the development of society. Indeed, some analysts have suggested that 
Lesotho has failed to realize its development potential because of its 
inability to eradicate gender inequality. 8 Others assert that the exclusion of 
women from mainstream politics may be the reason for the deficit of 
democracy in the country.9 What is interesting, however, is that the 
marginalization and exclusion of women has been exacerbated quite 
remarkably by the "re-invention" of custom and customary law. 10 

Although patriarchy predates colonialism, its deleterious effect on gender 
relations became pronounced in the colonial and post-colonial era, and 
indeed, with the establishment of the modern state." This is because the 

EMPOWERMENT: WOMEN PARTICIPATION, MOVEMENT AND RIGHTS IN MIDDLE EAST, NORTH 

AFRICA AND SOUTH ASIA 49 (Valentine M. Moghadam ed., 2007).  
6. See Francis K. Makoa, Gender and Politics: A Note on Gender Inequality in 

Lesotho, 12 J. SOC. DEv. AFR. 5 (1997); Pholoho Morojele, What Does it Mean to Be a Boy? 
Implications for Girls' and Boys' Schooling Experience in Lesotho Rural Schools, 23 
GENDER & EDUC. 677 (2011); see also Penelope E. Andrews, Violence against Women in 
South Africa: The Role of Culture and the Limitations of the Law, 8 TEMP. POL. & CIV. RTS.  

L. REV. 425 (1999).  
7. See Comm. on Elimination of Discrimination Against Women, July 2010, 

Consideration of Reports Submitted by State Parties Under Article 18 of the Convention on 
the Elimination of All Forms of Discrimination Against Women, Combined Initial to Fourth 
Periodic Reports of State Parties-Lesotho, at 8, U.N. Doc. CEDAW/C/LSO/1-4 (Aug. 26 
2010), [hereinafter CEDAW Lesotho Report], available at http://www.chr.up.ac.za/images 
/files/research/gender/cedawproject/stateparty/Lesotho%20initial%20to%204th.pdf 
(identifying the historical treatment of women as minors and their inability to claim 
guardianship of their children as elements of a patriarchal society).  

8. See Makoa, supra note 6, at 5.  
9. See Itumeleng Kimane & Matora Ntimo-Makara, The Deafening Silence of Women: 

Unfinished Democracy in Lesotho, in THE STATE, DEMOCRACY AND POVERTY ERADICATION 

IN AFRICA 237 (Khabele Matlosa et al. eds., 2008).  
10. The terminology of "reinvention" is often associated with the role that customary 

law was supposed to fulfill in the civilizing scheme of the colonial enterprise in Africa. See 
generally THE INVENTION OF TRADITION (Eric J. Hobsbawn & Terence Ranger eds., 2012).  
For other renditions of this reasoning, see SALLY FALK MOORE, SOCIAL FACTS AND 

FABRICATIONS: CUSTOMARY LAW ON KILIMANJARO, 1880-1980 (1986); FRANCIS SNYDER, 

CAPITALISM AND LEGAL CHANGE: AN AFRICAN TRANSFORMATION (1981); John L. Comaroff, 
Colonialism Culture and the Law: A Foreword, 26 LAW & SOC. INQUIRY 305 (2001); Jill 
Zimmerman, The Reconstruction of Customary Law in South Africa: Method and 
Discourse, 17 HARV. BLACKLETTER L. J. 197 (2001).  

11. See, e.g., RHODA HOWARD, HUMAN RIGHTS IN AFRICA (noting the effect of the 
imposition of western patriarchical ideals on traditional relations between sexes); Rosemary 
Gordon, Legislation and Educational Policy in Zimbabwe: The State and Reproduction of 
Patriarchy, 8 GENDER & EDUC. 215 (1996) (analyzing legislation and educational policy to 
illustrate how the state has perpetuated domination and exploitation of women); Elizabeth 
Schmidt, Patriarchy, Capitalism, and the Colonial State in Zimbabwe, 16 SIGNS 732, 734 
(1991) (arguing that indigenous and European structures of patriarchy reinforced each other
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state made it possible for the exclusion and marginalization of women to be 
entrenched by law, first by the official customary law and later, by a system 
of interlocking rules governing property, status, and even political 
participation. 12  Because these systems of law entrenched patriarchy and 
legally permitted gender discrimination, they instigated the production of 
an asymmetrical power balance in almost all aspects of societal life. That 
is why, despite the adoption of a Bill of Rights, subtle and even explicit 
forms of institutionalized power imbalance in gender relations have 
survived with the unwelcome effect of creating a buffer to the realization of 
legal equality between sexes.  

This Article appraises the state of the law on gender equality and 
discrimination in relation to chieftainship succession in Lesotho by 
examining two interrelated issues. The first arises from 10 of the 
Chieftainship Act of 1968 (the Act), which prescribes the law on 
chieftainship succession but embodies the customary law principle of male 
primogeniture.13 The Article questions whether succession, as mandated 
by the Act, can pass constitutional muster given that it clearly violates the 
guarantees of equality contained in 19 of the Constitution. The second 
issue is the complexity that 18(4) of the 1993 Constitution creates by 
exempting customary law from the constitutional prohibition against 
discrimination.  

In examining these issues, the Article begins by discussing the major 
milestones in Lesotho's constitutional development since 1966. This 
discussion illustrates why the interaction between indigenous institutions 
and politics did not produce any major changes to the rules regarding 
equality until the re-establishment of democracy in 1993. Thereafter, the 
Article canvasses what one might consider to be the current state of the law 
on gender equality and problematizes the operation of law by examining 
the contradictory poles of legal pluralism. The main part of this Article 
isolates and analyzes the debates regarding chieftainship succession under 
the Act. It summarizes the nature of chieftainship institution vis-a-vis the 
changing character of governance systems, the circumstances arising in the 
context of Sesotho customary law for women to become chiefs, and the 

to deliver the acute subordination of women in most African states).  
12. Like all other African states dominated by colonial regimes at the turn of the 

eighteenth and nineteenth centuries, Lesotho did not escape the pluralization of the legal 
system and the imposition of a western legal infrastructure, which was alien to the 
communal and fluid custom and traditional system of governance. See generally Peter 
Fitzpatrick, Traditionalism and Traditional Law, 28 J. AFR. L. 20, 21 (1984); Laurence 
Juma, From Repugnancy to Bill of Rights: African Customary Law and Human Rights in 
Lesotho and South Africa, 21 SPECULUM JURIS 88 (2007) [hereinafter From Repugnancy to 
Bill of Rights]; Elmarie Knoetze, Westernization or Promotion of African Women's Rights?, 
20 SPECULUM JURIS 105 (2006).  

13. Chieftainship Act No. 22 of 1968.
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constitutional imperatives and interpretative schemes inherent in the 
hierarchical conception of rights in the 1993 Lesotho Constitution. Finally, 
the Article concludes by advocating for a more progressive interpretation 
of both customary rules and a constitution that would give effect to the 
aspirations of the Basotho people reflected in their commitment to gender 
equality and human rights. 1 4 

I. Background: Political Turmoil and the Survival of Pluralism 

Lesotho gained its independence in 1966 under a constitution that 
recognized a monarchy with limited political power, entrenched customary 
values, and-in the fashion of most post-colonial Africa-contained a Bill 
of Rights with lackluster guarantees heavily laden with claw-back 
provisions.1 5  But unlike other countries, the Lesotho independence 
constitution was a delicate experiment that sought to balance two 
antagonistic value systems: traditionalism, with a strong attachment to the 
monarchy, and the emergent forces of democracy rooted in western 
liberalism and strongly supportive of values such as equality, freedom, and 
justice. 16 This antagonism was no accident considering that in the period 
leading to independence, the movement to marginalize the monarchy and 
seek a complete break from the past was already potent. 1 7  As far back as 
1959, when the Legislative Council was established, the powers of the 

14. This commitment is exemplified by the Bill of Rights in the 1993 Constitution and 
the ratification of various regional and international human rights instruments. See 
Elizabeth Everett, Women's Rights, the Family, and Organisational Culture: A Lesotho 
Case Study, 5 GENDER & DEV. 54 (1997) (observing that considerable attention is paid to 
women's rights by women themselves and by the government, and that the donor 
community has been instrumental in ensuring that the government fulfills its commitments 
in this regard).  

15. See, e.g., Johanna Bond, Constitutional Exclusion and Gender in Commonwealth 
Africa, 31 FORDHAM INT'L. L.J. 289, 307-08 (2007); L.B.B.J. Machobane, Perceptions on 
the Constitutional Future of the Kingdom of Lesotho, 26 J. COMMONWEALTH & COMP. POL.  
185, 189 (1988).  

16. In a majority of African states, the immediate post-colonial government put 
emphasis on economic progress and the adoption of colonial institutions and merely 
recognized traditional institutions as a small token of the new-found freedom. Elsewhere, I 
have argued that African leaders advocated for transformation of African society from 
"backwardness" to "modernity," signifying their empathy with western institutions at the 
expense of African cultural way of life. See Laurence Juma, The Legitimacy of Indigenous 
Legal Institutions and the Human Rights Practice in Kenya: An Old Debate Revisited, 14 
AFR. J. INT'L & COMP. L. 176, 187 (2006); see also, MAHMOUD MAMDANI, WHEN VICTIMS 

BECOME KILLERS: COLONIALISM, NATIONALISM AND GENOCIDE IN RWANDA 30 (2002) 
(arguing that the main weakness with post-colonial African governments was their 
preoccupation with reproducing the colonial legacy "wholly unreformed").  

17. See Balam Nyeko, The Independence Movement, 1952-1966, in ESSAYS ON ASPECTS 
OF THE POLITICAL ECONOMY OF LESOTHO: 1500-2000 153, 154 (Neville Pule & Motlatsi 
Thabane eds., 2002).
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Paramount Chief were already circumscribed by legislation as well as the 
emergent institutions of governance.1 8 But the two salient factors that 
contributed to the diminished power of the monarchy towards the end of 
the British colonial rule were the fact that it had been forced to play second 
fiddle to the Resident Commissioner, and the monarchy's inherent political 
and administrative weakness, which became explicit in the reign of Regent 
Chieftainess 'Mantsebo Seeiso in the late 1950s.19  Thus, when the 
independence movements gathered momentum, the monarchy could hardly 
keep up with their pace. 2 0  As a result, when the monarchy under King 
Moshoeshoe II demanded to be vested with executive powers, political 
parties such as the Basutoland Congress Party (BCP) ignored it, arguing 
that the monarchy was an outdated institution that had collaborated with the 
colonialists. 2 1 The consequences of this played out rather unhappily for the 
monarchy, especially in the process of constitution-making, a task which 
had been assigned to the Constitutional Commission, which was 
established in 1962.22 This was due to the fact that the main political 
parties-the BCP, the Basutoland National Party (BNP), the Marematlou 
Freedom Party (MFP), and the Basutoland Freedom Party (BFP), who had 
a heavy presence in the Commission-were much more attracted to 
democratic governance. 23 Thus, the demands of the monarchy were 
moderated by relegating the position of the King (who had now assumed 
the title of Motlotlehi) to that of a ceremonial head of government rather 
than an all-powerful executive leader. 24 Some saw this arrangement as a 
deliberate attempt to reduce the monarchy to a position of impotence and 
deeply opposed it.2 5 This disagreement bubbled to the surface in the period 
immediately after the first post-independence elections in 1965,26 leading 
to open political rivalry between the King (joined by MFP), the ruling 

18. See L.B.B.J. MACHOBANE, GOVERNMENT AND CHANGE IN LESOTHO 234-54 (1990).  
The Council was established through the 1958 constitution. Id. at 260. Heightened political 
activity during this period saw the emergence of political parties such as the Basutoland 
African Congress (BAC) of Ntsu Sejabanana, founded in 1952. Id. at 253.  

19. See generally Nqosa Mahao, The Constitution, the Elite and the Monarchy's Crisis 
in Lesotho, 10 LESOTHO L.J. 165, 167-70 (1997) (noting that the monarchs were "junior 
partners to the Resident Commissioners" and that Regent Chieftaness 'Mantsebo Seeiso's 
"political and administrative weakness" rendered her ill-fit for the challenges of the 1950s).  

20. See RICHARD F. WEISFELDER, THE BASUTO MONARCHY: A SPENT FORCE OR A 
DYNAMIC POLITICAL FACTOR? 50 (1972).  

21. See L.B.B.J. MACHOBANE, KING'S KNIGHTS 12-13 (200 1).  
22. Among the main terms of reference for the Commission was to define the role of 

the monarchy in the new constitutional dispensation. See Mahao, supra note 19, at 171.  
23. See STEPHEN J. GILL, A SHORT HISTORY OF LESOTHO 214 (1993).  
24. W.C.M. MAQUTU, CONTEMPORARY CONSTITUTIONAL HISTORY OF LESOTHO 43 

(1990); WEISFELDER, supra note 20, at 67.  
25. GILL, supra note 23, at 210; MOCHABANE, supra note 18, at 289.  
26. See MAQUTU, supra note 24, at 36-37.
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BNP, and other opposing parties.2' A settlement, agreed upon by both 
parties in January 1967, confirmed the King's acceptance of this 
constitutional arrangement and set the country on the path of democratic 
consolidation. 2 8 The constitution that was adopted carried with it the usual 
trappings of the Westminster model. 2 9  It had a Bill of Rights, listing a 
range of guarantees to be protected by the new government and 
establishing a framework for the observance of the rule of law.3 0  In 
addition, the new constitution contained the usual exclusionary clauses that 
served to affirm the commitment of the ruling elite to the ideals of cultural 
identity. 3 1 

A. Political Upheavals and the Triumph of Traditionalism 

The interregnum of peace under BNP government was short-lived. Its 
style of leadership was autocratic and therefore it alienated not only the 
public, but the royalist factions as well.32 When the 1970 elections were 
called, the popularity of Leabua Jonathan-the BNP leader who had won 
votes by portraying his rivals in the BCP as anti-religious and loyalist-had 
completely waned. 33 And although he put up a fight and used his 
incumbency to good measure, the BCP still won by a narrow margin.34 
However, Leabua and the BNP refused to accept the outcome of elections, 
suspended the Constitution, and detained opposition members in a bid to 
retain power. 3

' The BCP leader, Ntsu Mokhele, escaped arrest and fled to 
South Africa. 36  The difficulty of balancing the two value systems then 
became apparent as the constitutional project unraveled. In the absence of a 

27. Nyeko, supra note 17, at 168.  
28. See Neville W. Pule, Politics Since Independence, in ESSAYS ON ASPECTS OF THE 

POLITICAL ECONOMY OF LESOTHO: 1500-2000 173 (Neville Pule & Motlatsi Thabane eds., 
2002).  

29. MAQUTU, supra note 24, at 44-45.  
30. Id. at 45. For the text of the Bill of Rights in this constitution, see Essop M. PATEL 

& CHRIS WATTERS, HUMAN RIGHTS: FUNDAMENTAL INSTRUMENTS & DOCUMENTS 433-51 
(1994).  

31. PATEL & WATTERS, supra note 30, at 445 (containing an example of the exclusion 
based on custom contained in 14(4) of the Constitution).  

32. David Coplan, In a State of Emergency: Democracy Power and Nationalist 
Discourse in Lesotho, 26 TRANSFORMATION 47, 53 (1995).  

33. Id. at 47.  
34. Id. at 54.  
35. Id. See also Mahao, supra note 19, at 175. The Prime Minister justified his action 

on the basis of the lawlessness that he claimed existed during the elections. His real 
intentions, which were to frustrate the outcome of the elections he had clearly lost, became 
manifest when he enacted the Parliament Act 1983 (allowing him immense powers to 
nominate members of parliament) and the Electoral (Amendment) Act 1984 (removing the 
freedom of members of parliament to cross the floor and join opposition parties).  

36. See Coplan, supra note 32, at 54.
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constitution, a legislature was maintained, but populated by nominees of 
the Prime Minister and the King, as well as the twenty-two Principal 
Chiefs. 3 7 But the Prime Minister still remained the sole source of executive 
authority. 38 This became a primary source of contestation and resulted in 
major political squabbles, especially when it became apparent that elections 
were not going to occur anytime soon. 39 In the anarchy that ensued, a 
military coup ousted Leabua's government on January 26, 1986.40 In a 
strange twist of events, the new rulers were themselves later deposed by 
another military coup in 1990, just three years before democracy was 
instituted and a new constitution was adopted. 41 

The significance of the constitutional history lies in the placement of 
customary law during this period of political turmoil. The military coup of 
1970 that deposed Chief Leabua Jonathan was heavily orchestrated by the 
monarchy.42 From the first days of independence, the King was unhappy 
with the limitation that the 1966 Constitution placed on his political 
authority. 4 3 Moreover, during Leabua's regime, the monarchy had been 
frustrated and its supporters hauled out of government. When the 
military took over, a real opportunity was created for the King to take 
power.4' There was much talk of taking Lesotho back to the traditional 
rule of Moshoeshoe, a view that had been advocated earlier by the MFP in 
its opposition to the 1966 Constitution. 46 The expectation may have been 
that the monarchy would restore the traditional values of the Basotho 
society and protect its peoples from the excesses of modern structures of 
governance. Indeed, given the past experience of Chief Leabua Jonathan's 
dictatorship, such expectations were justified. One might be tempted to 

37. MAQUTU, supra note 24, at 14.  
38. Id.  
39. See Malcolm Wallis & Robert D'A Henderson, Lesotho 1983: Year of the Election? 

39 WORLD TODAY 185, 188 (1983) (arguing that part of Leabua Jonathan's problem was his 
inability to secure reconciliation with the BCP).  

40. See Francis K. Makoa, Political Instability in Post-Military Lesotho: The Crisis of 
the Basotho Nation State?, 5 AFR. SECURITY REV. 13, 14 (1996); Khabele Matlosa & Neville 
Pule, Civil Military Relations in Lesotho 1966-1998: Problems and Prospects, in 
OURSELVES TO KNOW: CIVIL MILITARY RELATIONS AND DEFENCE TRANSFORMATION IN 
SOUTH AFRICA 44 (Rocky Williams et al. eds., 2002).  

41. See MAQUTU, supra note 24, at 2; see also Roger Southall, Lesotho's Transition and 
the 1993 Election, in DEMOCRATISATION AND DEMILITARISATION IN LESOTHO: THE GENERAL 
ELECTION OF 1993 AND ITS AFTERMATH 25 (Roger Southall & Tsoeu Petlane eds., 1995) 
(discussing political developments during this period).  

42. See Pule, supra note 28, at 189. See also Coplan, supra note 32, at 54 (suggesting 
that the coup was prompted by information, supplied by the apartheid regime in South 
Africa, that Leabua was planning to replace the army leaders with his loyalists).  

43. Pule, supra note 28, at 189.  
44. Id.  
45. See Mahao, supra note 19, at 176.  
46. Id. at 175.
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assume that the military takeover galvanized the position of traditionalists 
and the monarchy. As one analyst has documented, the monarchy did take 
that position. It hailed the military coup as a victory for the nation and 
hailed the military kingdom as a "New Lesotho." 47  Constitutionally, the 
Lesotho Order 1 of 1986, enacted by the military government, recognized 
the authority of the King as the Head of State and established a military 
council chaired by the commander of the Lesotho Defence Forces (LDF).4 8 

The Order also vested legislative and executive powers in the monarchy, 
except that the King could act only with the advice of the Military 
Council. 49 

Unfortunately, these powers only existed on paper. The military had 
simply been playing a game of musical chairs, very much aware that the 
value of cooperation with the monarchy was merely to gain legitimacy and 
to make up for their lack of administrative competence and experience. 5 0 

Much to the chagrin of traditionalists, the King never fully assumed any 
executive authority. This lack of action was largely due to the greed of the 
military rulers and the inchoate constitutional structure that allowed the 
Council to manipulate structures of government and extend its 
authoritarianism. 5 1 Thus, presenting the monarchy as the holder of political 
power provided the Military Council with a perch from which to launch its 
assault on the freedoms and rights of those clambering for a return to 
democracy.52 Unfortunately for the monarchy, it was left to shoulder the 
blame for these violations. The alliance between the monarchy and the 
Military Council became increasingly tenuous when the monarchy became 
uncomfortable with the status quo and began to question allegations of 
government corruption, political murders, and the general intolerance 
towards opposing views from academics and trade union leaders. 53 But it 
was not until April 1990 that the relationship completely broke down and 
the King was forced to leave Lesotho for exile in London.54 

The King's exit neither completely ousted the monarchy from its 

47. See Francis K. Makoa, The Military Kingdom: A Case for Restructuring the System 
of Government in Lesotho in the 1990s, in SOUTHERN AFRICA AFTER APARTHEID 179 (Sehoai 
Santho & Mafa Sejenamane eds., 1991).  

48. See Mahao, supra note 19, at 176-78 (discussing Lesotho Order No. 1 & 2 4(2) 
and the effect it had on the relationship between the King and the ruling Military Junta); see 
also Neville Pule, The Military and Political Institutions, 4 S. AFR. POL. & EcoN. MONTHLY 
3-4 (1990) noted in Pule, supra note 28, at 190.  

49. See Mahao, supra note 19, at 176-77.  
50. Id. at 176.  
51. Coplan, supra note 32, at 55.  
52. The passing of Lesotho Order No. 4, which abolished academic freedom of staff at 

the National University of Lesotho at Roma, is noteworthy. See id.  
53. Id.  
54. See Mahao, supra note 19, at 178.
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central position in Lesotho's political landscape nor subdued the 
traditionalist cause. 5 Moreover, and perhaps to the monarchy's credit, the 
struggle for political power that had dominated the scene since 1966 left 
the existing institutions of customary law unscathed. Southall argues that 
the fractured political heritage could have been the reason why institutions 
associated with traditionalism survived. 56  Regardless, customary law and 
the edicts of custom benefitted from the conflict. This period of 
constitutional uncertainty revived the Laws of Lerotholi, the code of 
customary law promulgated in 1903." It also restored other rules of 
customary law overshadowed by the mantra of liberalism brought about by 
the 1966 Constitution. For example, 7(1) of the Laws of Lerotholi 
invested the chiefs with the authority to allocate land. 58 However, the 1966 
Constitution diverted this responsibility to the Headman acting under the 
authority of an Advisory Board of five elected persons. 59 The procedures 
for revoking interests in land in accordance with the Constitution were set 
out in the Land Procedure Act of 1967.60 But when the Constitution was 
suspended, the Laws of Lerotholi remained as the governing legal system.  
Thus, authority reverted to the chiefs in conformity with customary law; 
this position remained even after the enactment of a comprehensive 
legislation on land in 1973.61 

B. Restoration of Democracy 

The transition to democracy after 1991 was thus negotiated purely on 
a political platform. The rush by major political parties to mobilize their 
members in preparation for the impending elections and position 
themselves to benefit from the new democratic dispensation overshadowed 
the need to re-examine the character of legal institutions that the former 
government nurtured. Similarly, little attention was paid to the future role 
of customary law. It seems that the main political actors believed that 
human rights concerns would resolve themselves once democracy was 
restored. So, by and large, the transition left intact some of the institutions 

55. Aware of the ramifications of overthrowing the King, the military rulers quickly 
installed Moshoeshoe's heir apparent, King Letsie III, to the throne. Id. at 179.  

56. See Roger Southall, Between Competing Paradigms: Post Colonial Legitimacy in 
Lesotho, 21 J. CONTEMP. AFR. STUD. 251, 253 (2003).  

57. See Laurence Juma, The Laws of Lerotholi: Role and Status of Codified Rules of 
Custom in the Kingdom of Lesotho, 23 PACE INT'L. L. REv. 92, 95 (2011) [hereinafter The 
Laws ofLerotholi].  

58. See Laws of Lerotholi 65 of 1960; see also PATRICK DUNCAN, SOTHO LAWS AND 
CusToMS (2006).  

59. See LESOTHO CONST., 1966 95.  
60. See Land Procedure Act of 1967 9.  
61. See Land Act of 1973 3-4.
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that were not necessarily supportive of democracy. The Constituent 
Assembly tasked with reviewing the Constitution did no more than rewrite 
the 1966 version. 6 2 This was partly because there was not enough time to 
collate views and conduct research on substantial constitutional issues.63 

There was also no opportunity to educate members of the assembly on how 
to undertake constitutional review. Thus, when confronted with issues of 
human rights, they lacked the sophistication to balance competing interests 
and views and consolidate national values into a workable constitutional 
dispensation. Instead, when disagreement arose, the safest approach was to 
re-enact the 1966 version with only minor adjustments. Therefore, 
members of the assembly squandered an opportunity to put Lesotho on a 
solid democratic path. Significantly, however, the new dispensation failed 
to create a more robust framework for protection of rights given past 
experiences.  

It may be useful, therefore, to examine some of the factors that made 
Lesotho's transition from military rule to democracy such a farce. In many 
African countries, similar transitions often delivered new constitutions with 
an expanded regime of rights. For example, the South African transition 
from apartheid in 1994 led to the adoption of the 1996 Constitution.6 4 

Similarly, Kenya's transition from Moi's dictatorial regime, coupled with a 
messy general election, finally yielded the long-awaited constitutional 
change in 2010.65 In general, these constitutions offer the best rendition of 
rights guarantees Africa has ever had. 66 They also demarcate, in rather 
brave terms, the path for judicial intervention in matters of socioeconomic 
rights. 67  Why, then, was Lesotho's transition so muted? Why did its 

62. The Constituent Assembly was established according to Order No. 4 of 1990. Its 
members were sworn in on June 1990. See Pule, supra note 28, at 193-95; Southall, supra 

note 41.  
63. See K.A. Maope, A Note on Discrimination and Section 18 of the Constitution of 

Lesotho, 14 LESOTHO L.J. 395, 399 (2001) (discussing the section of the Constitution that 
both permitted and prohibited discrimination).  

64. See Daisy M. Jenkins, From Apartheid to Majority Rule: A Glimpse into South 
Africa's Journey Towards Democracy, 13 ARIZ. J. INT'L & COMP. L. 463, 479-88 (1996) 
(examining critical hurdles surrounding the development and implementation of a new 
constitution in post-apartheid South Africa).  

65. See Laurence Juma & Chuks Okpaluba, Judicial Intervention in Kenya's 
Constitutional Review Process, 11 WASH. U. GLOBAL STUD. L. REv. 287, 293, 343-51 
(2012) (discussing the period of reform leading to the new Constitution).  

66. See, e.g., Mark S. Kende, The South African Constitutional Court's Construction of 
Socio-Economic Rights: A Response to Critics, 19 CONN. J. INT'L L. 617, 618 (2004) (noting 
that the South African Constitution has "one of the most comprehensive Bills of Rights in 
the world, encompassing the first, second, and third generation of human rights").  

67. It is notable that the new constitutions, especially the South African one, have made 
socioeconomic rights justiciable. See Fons Coomans, Some Introductory Remarks on the 
Justiciability of Economic and Social Rights in a Comparative Constitutional Context, in 

JUSTICIABILITY OF ECONOMIC AND SOCIAL RIGHTS: EXPERIENCES FROM DOMESTIC SYSTEMS
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constitution merely re-enact the old order? A few observations come to 
mind. Firstly, Basotho never had enough time to test the viability of the 
1966 Constitution. Barely four years after its enactment, the Leabua 
regime overruled it and elected to rule by decree. In fact, one 1990s 
commentator blamed the Leabua government for the political problems, 
disregarding any shortfall in constitutional guarantees. 68  Secondly, the 
effect of poor and undemocratic leadership on the economy was cushioned 
by donor support, given that the world had shunned South Africa, 
Lesotho's only neighbor. 69 As a perceived enclave of racial equality in the 
region, Lesotho enjoyed support from external governments and 
multilateral financial institutions, despite rampant corruption, human rights 
violations, and poor management of resources. 70 Interestingly, Lesotho's 
external supporters remained steadfast even as world leaders juggled 
support of South Africa's apartheid regime to suit their own political 
ends.71 Lastly, Lesotho lacked a vibrant civil society to engineer public 
demand for meaningful political and constitutional reforms.  

Things have changed considerably since 1993. Among the factors that 
have positively affected Lesotho's constitutional development was South 
Africa's transition to democracy in 1994.72 This transition exposed the 
weaknesses of Lesotho's economic structures and the lack of proper 
constitutional and legislative frameworks for participatory democracy.  
Coupled with internal pressures exerted by participants in a widened 
political space, the movement towards democracy has been forced to 
register some progressive changes. For example, there have been attempts 
to amend the Constitution and enact laws streamlining the electoral process 
and other areas of acute contestation. 73 And, as will be shown in this 
Article, issues of gender equality have also emerged to test the viability of 
the democratic project, amid great pressure from the nascent civil society 

1, 4 (Fons Coomans ed., 2006); Marius Pieterse, Coming to Terms with Judicial 
Enforcement of Socio-Economic Rights, 20 S. AFR. J. ON HUM. RTs. 383, 399-407 (2004); 
Andras Sajo, Socioeconomic Rights and the International Economic Order, 35 N.Y.U. J.  
INT'L L. & POL. 221, 249-61 (2002); Katharine G. Young, The Minimum Core ofEconomic 
and Social Rights: A Concept in Search of Content, 33 YALE J. INT'LL. 113, 158-61 (2008).  

68. See MAQUTU, supra note 24, at 7.  
69. See Tim Quinlan, The State and National Identity in Lesotho, 37 J. LEGAL 

PLURALISM & UNOFFICIAL L. 377, 378-80 (1996) (arguing that chieftainship has played an 
important role in maintaining a national identity).  

70. See Khabele Matlosa, Aid, Development and Democracy in Lesotho, 1966-1996, 
Presentation at Southern African Regional Institute for Policy Studies, 16-18 (November 
21-22, 1999), available at http://www.eldis.org/vfile/upload/l/document/0708/DOC8058 
.pdf (discussing Lesotho's dependence on foreign aid).  

71. See James Cobbe, Lesotho: What Will Happen After Apartheid Goes?, 38 AFR.  
TODAY 18 (1991) (discussing the future of Lesotho's relationship with South Africa).  

72. Jenkins, supra note 64.  
73. See infra Part III.D (discussing the major constitutional amendments).
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movement.  
The path to democratic consolidation is not at all smooth, as almost 

every election period is still marred with violence. 74 But the fact that the 
Constitution is still in place and key political players have shown some 
semblance of respect for the rule of law offers some hope. Moreover, with 
the monarchy seemingly at ease with its role as a ceremonial head of 
government, traditionalists may have to find another institution to anchor 
their claim for superiority of custom. Apparent, however, is that these 
developments have created space for examination of constitutional rights 
and the future of customary law. Specifically, they have opened doors for 
public censure of institutions that are opaque to demands of equality and 
indeed-if political rhetoric is any indication-the debate has already 
begun in earnest. For example, just before the May 2012 elections, 
Pakalitha Mosisili, the former Prime Minister, expressed the view that, 
"some people use Basotho customs to deny girls their rights to succeed 
their fathers as chiefs," indicating that he may be happy with doing away 
with the customary rule.7 ' His unhappiness was, of course, with those who 
sought to manipulate custom to defeat his candidacy. 7 6 Nonetheless, 
Mosisili's comments signified a willingness on the part of the political 
class to put the matter of gender equity-and the role of custom-to 
debate.  

II. Competing Laws on Equality 

Any study that seeks to unravel the complexity of the law on equality 
in Lesotho must traverse the jungle of pluralism while unpacking the 
imponderables of a rights enforcement framework provided by the weak 
and infantile constitutional regime. This complexity manifests in the 
conflict between the norms of custom recognized by the state and the 
emerging vocal constituency that avows modes of conduct consistent with 
international human rights. These international human rights often find 
expression in a domestic Bill of Rights. In other words, the complexity 
rests on the normative contests between culture and human rights.  
Elsewhere, I have argued that the two seemingly divergent paradigms could 

74. See, e.g., Francis K. Makoa, Electoral Reform and Political Stability in Lesotho, 4 
AFR. J. CONFLICT RESOL. 79 (2004) [hereinafter Electoral Reform and Political Stability in 
Lesotho] (discussing conflicts surrounding the 1994, 1998, and 2002 elections); Khabele 
Matlosa, The 2007 General Elections in Lesotho: Managing Post-Election Conflict, 7 J.  
AFR. ELECTIONS 20 (2008).  

75. Caswell Tali, PM Calls for New Law on Chieftainship, LESOTHO TIMES (June 2, 
2011), http://www.lestimes.com/?p=6216.  

76. The main opposition groups, galvanized around octogenarian politician Tom 
Thabane, were known to flirt with the monarchy and to assert the importance of preserving 
the Basotho traditional culture in trying to defeat Mosisili's party, the Democratic Congress.
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have a positive influence on human conduct, especially in humanity's quest 
for what I refer to as the "right to existence." 7 7 I elicited normative 
attributes of culture and attempt to illustrate how, in the context of change, 
these attributes could marshal effective, rights-affirming programs. 78 This 
analysis is based on the assumption that plural cultural societies will aspire 
to attain conformity to human rights standards and that those standards are 
unambiguously entrenched in the constitution. Indeed, newer constitutions, 
such as that of South Africa, allow for cultural practice and operation of 
customary rule of law to the extent permitted by the Bill of Rights.79 

Similarly, the Ugandan Constitution prohibits the practice of culture, 
customs, or traditions "which are against the dignity, welfare, or interest of 
women... or which undermine their status."80 Ironically, both constitutions 
seem to support the development of custom. 81  The South African 
Constitution even goes as far as placing the responsibility on courts to 
develop customary law. 82 

But difficulties still arise, especially considering that the effect of 
norms in the societies mentioned above may be as varied as the norms 

77. See Laurence Juma, Dignified Existence: Reflections on Aspects of Culture and 
Cultural Rights Debate in Africa, 22 SPECULUM JURIS 1, 5 (2008).  

78. Id. at 4-10.  
79. See S. AFR. CONST., 1996 31(2) (guaranteeing the right to enjoyment of culture 

while also limiting it such that it "may not be exercised in a manner inconsistent with any 
provision of the Bill of Rights"); 211(3) (requiring courts to apply customary law when it.  
is applicable and does not conflict with the "Constitution and any legislation that 
specifically deals with customary law"). See also Nomthandazo Ntlama, "Equality" 
Misplaced in the Development of the Customary Law of Succession: Lessons from Shilubana 
v. Nwamitwa, 20 STELLENBOSCH L. REv. 333, 336 (2009) (examining various constitutional 
provisions concerned with traditional culture).  

80. UGANDA CONST., art. 32(2); see also Sandra F. Joireman, Enforcing New Property 
Rights in Sub-Saharan Africa: The Ugandan Constitution and the 1998 Land Act, 39 COMp.  
POL. 463, 469 (2007) (explaining that the Ugandan Constitution was "the first expression of 
equality under the law and recognition that there were existing practices that were harmful 
to women").  

81. See UGANDA CONST., art. 24 ("Customs, values which are consistent with 
fundamental rights and freedoms, human dignity, democracy and with the constitution may 
be developed and incorporated in aspects of Ugandan life."); S. AFR. CONST., 1996 39(2) 
("When interpreting any legislation, and when developing the common law or customary 
law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of 
Rights.").  

82. S. AFR. CONST., 1996 39(2); see Tumi Mmusinyane, The Role of Traditional 
Authorities in Developing Customary Laws in Accordance with the Constitution: Shilubana 
and Others v. Nwamitwa,12 POTCHEFSTROOMSE ELEKTRONIESE REGSBLAD 136, 137 (2009) 
(suggesting that traditional authority, as part of the communal structure, plays a role in 
developing customary rules so that they are in line with the Constitution); Ntlama, supra 
note 79, at 334-39 (arguing that situating gender equality as irreconcilable with African 
customary law "undermines the very social change objectives that are entrenched in the 
Constitution").
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themselves. Therefore, it may be difficult and challenging to define 
acceptable standards that correlate with universal values. Equality is an 
area of law that presents such difficulty. In myriad situations, norms 
apposite to goals of equality clash and never attain synthesis, even with the 
best of cultural intentions. One reason for this is that equality could be 
conceptualized as both a right, which implies that "it provides the 
mechanism for achieving substantive equality," and a value because "it 
gives substance to the vision of the constitution." 8 3 Broadly, the values 
embodied in norms circumscribing equality are necessarily interwoven 
with culture. Apart from this, complications arise from the way 
constitutions are framed, and the Lesotho Constitution is a good example.  
Complications arise not only because the Constitution contains a Bill of 
Rights, which imposes human rights standards on domestic systems,8 4 but 
also because the Constitution itself unduly recognizes pluralism and 
thereby restricts the enjoyment of certain rights based on customary and 
religious laws.8 5 At the same time, the Constitution guarantees the right of 
citizens to freely participate in the cultural life of the community. 8 6 This 
means that, on its face, the Constitution blesses the whole body of 
customary law and its limitations on gender. The Basotho society has 
undergone tremendous changes over the years due to its exposure to 
Western cultures and because of its unique geographical location in the 
belly of South Africa. Yet, unlike South Africa, Uganda, or even Kenya, 
the power of custom hamstrings Lesotho's constitutional structure. A clear 
indication of this is the fact that Lesotho's 1993 Constitution does not 
require customary rules to conform to the Bill of Rights. The implication 
seems to be that, by permitting the application of customary law without 
limitation, the Constitution shields the inequality engendered by the 
patriarchal customary law.8 7 But if this is the case, what latitude does law 
provide for articulating gender equality in matters such as chieftainship 
succession amid this jungle of pluralism? 

A. Constitutional Framework 

The right to equality is one of the most fundamental rights in any 

83. Cathi Albertyn & Beth Goldblatt, Facing the Challenge of Transformation: 
Difficulties in the Development of an Indigenous Jurisprudence of Equality, 14 S. AFR. J.  
HUM. RTS. 248, 249 (1998).  

84. LESOTHO CONST., 1993 4-24.  
85. See, e.g., id 18.  
86. Id. 35.  
87. See, e.g., Antony N. Allott, What is to be Done with African Customary Law? The 

Experience of Problems and Reforms in Anglophone Africa from 1950, 28 J. AFR. L. 56 
(1984) (reviewing the evolution of customary law in Africa over three decades).
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human rights protection regime.88 In the Lesotho Constitution, this right is 
protected not only as an individual right, but also within the general scheme 
of rights contained in the Bill of Rights.89 Thus, the precise contours of the 
right should be discerned from reading the entire framework of rights 
contained in the Lesotho Constitution. The place to begin is 4, which 
provides that "every person in Lesotho is entitled, whatever his race colour, 
sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status to fundamental human rights and 
freedoms...."90 Among the rights listed in this section are "freedom from 
discrimination" and the "right to equality before the law and equal 
protection of the law." 9 1 These rights are further amplified in 18 and 19 
of the Constitution. Section 19 provides that "[e]very person shall be 
entitled to equality before the law and to the equal protection of the law."9 2 

The Constitution does not define what "equality before the law" or "equal 
protection of the law" mean, nor does it link equality to forms of 
differentiation that result in "unfair discrimination" in the same way that 
the South African Constitution does. 9 3 In South Africa's constitution, the 
right to equality is linked to the prohibition of "unfair discrimination," 
which was defined by the Constitutional Court in Prinsloo v. Van der 
Linde9 4 as "treating persons differently in a way which impairs their 
fundamental dignity as human beings." 9 5  Under the South African 
approach, the right to equality is defined by the limits of acceptable or 
unacceptable differentiation, the latter giving rise to unfair discrimination. 96 

This suggests that legislation may prescribe benefits to a group of persons 

88. See, e.g., Catherine Albertyn & Janet Kentridge, Introducing the Right to Equality 
in the Interim Constitution, 10 S. AFR. J. ON HUM. RTS. 149 (1994).  

89. LESOTHO CONST., 1993 4-20 (expressing itself through the constitutional 
protection of the right to equality itself ( 4), non-discrimination ( 18) and the right to 
participate in government ( 20)).  

90. Id. 4(1).  
91. Id.  
92. Id. 19.  
93. See S. AFR. CONST., 1996 9 (declaring that, to promote equality, the government 

may take measures to protect people affected by unfair discrimination).  
94. Prinsloo v. Van der Linde, 1997 (3) SA 1012 (CC) (S. Afr.); see also, President of 

Republic of S. Afr. v. Hugo, 1997 (6) BCLR 708 (CC) at para. 41 (S. Aft.) (holding that the 
prohibition against unfair discrimination serves the purpose of the Constitution in attaining 
equality).  

95. Prinsloo v. Van der Linde, 1997 (3) SA 1012 (CC) at para. 31 (S. Afr.); see also 
Titia Loenen, The Equality Clause in the South African Constitution: Some Remarks from a 
Comparative Perspective, 13 S. AFR. J. ON HUM. RTS. 410 (1997).  

96. See lAIN CURRIE & JOHAN DE WAAL, THE BILL OF RIGHTS HANDBOOK 239 (5th ed.  
2006); Marius Pieterse, The Promotion of Equality and Prevention of Unfair Discrimination 
Act 4 of 2004: Final Nail in the Customary Law Coffin?, 117 S. AFR. L.J. 627 (2000) 
(arguing that Act 4 of 2004 has eliminated the possibility of applying rules of customary law 
that are not in conformity with the constitution).
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and deny others, or merely differentiate between categories of people.  
However, inequality only exists if the differentiation cannot be justified.  
Justification depends on factors such as the vulnerability of the person(s) 
allegedly discriminated against and the invasive nature of the act 
perpetrating inequality. 97  Therefore, the link between equality and unfair 
discrimination is instructive because it imports the notion of rationality in 
determining whether the suspect conduct or law violates the right. In plural 
societies, the test of rationality is crucial, though delicate, as it may also be 
used to denigrate the values of less dominant sections of the community.  
The balance should be carefully negotiated, bearing in mind the values that 
the society considers to be important. Although 19 of the Lesotho 
Constitution does not link equality to unfair discrimination, as the South 
African Constitution does, it is highly unlikely that courts in Lesotho will 
depart from the South African position, especially with regard to the 
justification requirement.  

1. Equality Before the Law and Equal Protection of the Law 

In contemporary rights discourse, "equality before the law" simply 
implies that persons in similar situations will be treated equally. In 
contrast, "equal protection before the law" implies that the existing law will 
be applied or enforced equally on all people in similar situations, and that 
persons will not be denied the protection or benefit of the law without a 
legitimate purpose. 9' Courts in Lesotho have not hesitated to strike down 
legislation that does not satisfy the two prongs of the equality protection.  
Two cases illustrate this view. In Lesotho National General Insurance Co.  
v. Nkuebe,99 the court alluded to the difference between the right to equality 
in 19 and freedom from discrimination in 18.100 In this case, the court 

97. See President of Republic of S. Afr. v. Hugo, 1997 (6) BCLR 708 (CC) at para. 113 
(S. Afr.) (examining the effect of generalizations in the context of the inequality already 
present in society).  

98. See JOHN C. MUBANGIZI, THE PROTECTION OF HUMAN RIGHTS IN SOUTH AFRICA: A 

LEGAL AND PRACTICAL GUIDE 72 (2005) (reviewing the distinct roles that each type of 
equality plays in the protection of equality); Albertyn & Kentridge, supra note 88, at 156
60; Alfonso Ruiz Miguel, Equality Before the Law and Precedent, 10 RATIO JURIS. 372 
(1997) (exploring the nature of equality in the law in relation to the system of precedent).  
But see Peter Westen, The Empty Idea of Equality, 95 HARv. L. REv. 537 (1982) (arguing 
that the idea of equality is empty of content, causes confusion, and is full of logical errors).  

99. Lesotho Nat'l Gen. Ins. Co. v. Nkeube LAC (2002-2004) 877.  
100. "It is clear that there are significant differences between freedom from 

discrimination and the right to equality before the law. The expression 'discrimination' is 
carefully defined in section 18(3) but no meaning has been assigned to the phrases equality 
before the law' or 'equal protection of the law.' Moreover, it is apparent from section 18(3) 
that the equality provisions have a wider connotation than those relating to discrimination.  

While the two sections may overlap in some respects, they generally require different
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was called upon to declare 10 and 12 of the Motor Vehicle Insurance 
Order 26 of 1989, which exempted certain categories of people from its 
prescriptive provisions, unconstitutional. 101 Under the impugned 
provisions, the exemption is limited to "persons detained as a patient in 
terms of the provisions of Mental Health Law 1964."102 The appellant 
contended that by limiting exemption in this way, the Order discriminated 
against persons who are incapacitated, but who are not necessarily detained 
as patients under the Mental Health Law of 1964.103 To determine whether 
the legislation met the constitutional threshold mandated by 19, the court 
suggested that the nature, scope, and object test should be applied. 10 4 Thus, 
if the purpose of the Order was to allow claimants with disabilities to seek 
damages, such opportunity should extend to all claimants in this category, 
irrespective of the nature or cause of their disability. The court observed 
that "prescriptive provisions may have serious consequences particularly to 
persons who are unable to prosecute their claims due to mental, physical or 
legal disabilities." 10 5 Therefore, a prescriptive enactment must provide 
opportunity for extension to accommodate the period of such disabilities.  
If it fails to do so, persons who find themselves unable to prosecute their 
claim for reason of disability, other than of the type allowed in the 
legislation, may be treated unequally. The court then proceeded to find that 
the differentiation incurred by 11(b) was irrational and inexplicable, and 
therefore inconsistent with the right to equal protection under the law. 106 

In Muso Tseuoa v. Minister of Labour and Employment, the question 
before the High Court was whether 38(4) of the Labour Code Amendment 
Act 3 of 2000-which denied the appellant the right to appeal against the 
decision of the Labour Appeal Court to the Court of Appeal-violated his 
rights and was discriminatory. 10 7 The appellant claimed that the law 
violated his 19 constitutional right to equality and equal protection of the 
law.' 08 He claimed that the law was discriminatory because it denied labor 
litigants the benefit of appeal, and thereby impaired their right of access to 
justice.10 9 Respondents denied that 38(4) of the Labour Code offended 

treatment." Id. at 885 para. H.  
101. Id. at 880 para. D.  
102. Motor Vehicle Insurance Order, 11(b).  
103. Lesotho Nat'l Gen. Ins. Co. v. Nkeube LAC (2002-2004) 877, at 881 para. E.  
104. Id. at 888 para. A.  
105. Id. at 886 para. F.  
106. Id. at 888 para. E.  
107. Tseuoa v. Minister of Labour and Emp't 2007 1 (LSHC) at 1-2 (Lesotho), available 

at http://www.saflii.austlii.edu.au/ls/cases/LSHC/2007/141.pdf.  
108. Id. at 3.  
109. When this matter was in court, Lesotho had two channels for litigating labor 

disputes. The first required litigants to approach the Directorate of Dispute Prevention and 
Resolution (DDPR), then proceed by way of review to the Labour Court. They could then
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19 of the Constitution. They alleged that the law was meant to "expedite 
and simplify the finalisation of labour disputes."" They claimed that the 
law served the legitimate government purpose of ensuring and promoting 
the rule of law. The court rejected this argument. It found that the right of 
appeal was a fundamental right and, therefore, 38(4) of the Labour Code 
was inconsistent with the Constitution."' Although the court was unable to 

articulate in what respects the government purpose did not satisfy the 
nature, scope, and object test established by Nkuebe, the holding indicates 
how fluid the parameters for determining the rationality of any 
differentiation can be. The court's emphasis on the fact that the impugned 
law treated a category of litigants differently should have been matched 

with some analysis of discrimination under the law. The court squandered 
an opportunity to elucidate the tests for rationality within a plural legal 
setting and to broaden the law. Instead, the court opted for an inept recital 
of international instruments not in contention. The Court of Appeal 
affirmed this decision, with reasoning similar to the High Court's. 112 

Parliament was then compelled to amend the law in order to remove the 
barriers of access imposed by the Code.  

2. Discrimination 

The Constitution prohibits any discriminatory law. Section 18(1) 
states that, subject to the provisions of subsections 4 and 5, no law shall 
make a provision that is discriminatory either of itself or in its effect." 3 

Also, it prohibits discrimination arising from conduct of persons acting, 
either by the authority of law or in performance of a public duty." 4  It 
defines discrimination as different treatment to different people 
"attributable wholly or mainly to their respective descriptions by race, 
colour, sex origin, property ..... 1 1 5 But 18 also has extensive exceptions 
to this general prohibition.1 1 6 As a result, Maope describes the Constitution 
as "an involved provision which requires technical explanation," because it 

appeal the decision to the Labour Appeals Court. Litigants who followed this channel were 
subject to 38(4) of the Labour Code and could therefore access the Court of Appeal. The 
other channel was through the High Court and, finally, to the Court of Appeal in the normal 
way. This came about as a result of the exemption of public officers from the requirements 
Labour Code through Legal Notice No. 22 of 1995.  

110. Tseuoa v. Minister of Labour and Emp't 2007 1 (LSHC) at 4 (Lesotho), available at 
http://www.saflii.austlii.edu.au/ls/cases/LSHC/2007/141.pdf.  

111. Id. at 25.  
112. See Minister of Labour and Emp't v. Tseuoa 2008 (2007-2008) LAC 298.  
113. LESOTHO CONST., 1993 18(1).  
114. Id. 18(1).  
115. Id. 18(3).  
116. See, e.g., id 18(4) (a)-(e).
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prohibits discrimination while simultaneously permitting it."' Only two 
exceptions pertain to this discussion. One is when the discrimination is 
"reasonably justifiable in a democratic society," though this requirement
not expressly provided for in 18-has been affirmed by the courts. 118 

The other is a customary law exception provided for in 18(4) as follows: 

Subsection (1) shall not apply to the extent that that law makes 
provision

a) for the application, in the case of persons of any such 
description as is mentioned in subsection (3) or of persons 
connected with such persons, of the law with respect to 
adoption, marriage, divorce, burial, devolution of property 
on death or other like matters which is the personal law of 
persons of that description; or 
b) for the application of customary law of Lesotho with 
respect to any matter in the case of persons who under that 
law, are subject to that law.  

This provision first appeared in the 1966 Constitution.119 Its reinsertion in 
the 1993 Constitution was a testament to the strong influence that 
traditionalist wielded in the post-military era. It could very well have been 
the carrot that liberal forces dangled to secure the support of the monarchy 
for independence. However, viewed from another perspective, this 
provision has had an enormous effect on legislative development. As this 
Article will show, this constitutional provision validates a plethora of 
statutes dealing with a range of subjects, from family and civic duties to 
property, many of which contain very retrogressive laws. This provision 
has been the face of what one might refer to as "constitutional customary 
law" in Lesotho. Because of this, laws that establish the superiority of men 
or give men advantage over women are necessarily valid as long as their 
tenure attracts some sort of customary law backing. Once this occurs, the 
statute becomes the official statement of customary law. This process 
makes it extremely difficult for courts to discern the appropriate way to 
deal with discrimination in the context of a changed Basotho society. In 
most instances, judges and magistrates have resigned to affirm the essence 
of the rules of customary law, irrespective of whether conditions of modern 
day living have made such rules untenable. 12 0 The danger is that all forms 

117. See Maope, supra note 63, at 395.  
118. Attorney General of Lesotho v. Mopa 2002 1 (LSCA); Ralekoala v. Minister of 

Justice and Human Rights 2012 (LSHC) at para. 70, available at 
http://www.lesotholii.org/ls/judgment/high-court/2012/8.  

119. The current constitution, enacted in 1993, drew heavily from the 1966 version. See 
infra Part A.  

120. See, e.g., Moteane v. Moteane 1997 (1995-1999) LAC 307 (LSCA) at paras. 8-9, 
available at http://www.saflii.org/ls/cases/LSCA/1997/14.pdf (affirming the Basotho

177



Texas Journal of Women and the Law

of discrimination, no matter how egregious, are protected once they are 
branded customary law.  

Although it seems unlikely that rules of customary law could be 
invalidated for failing the "reasonable and justifiable in a democratic 
society" test, this ground for finding discrimination has been acknowledged 
by the courts in Lesotho. In Attorney General v. Mopa, the court had 
occasion to consider a claim of discrimination emanating from a rule that 
prevented lawyers from representing litigants in local (customary law) 
courts. 12 1  The suspect rule was 20 of the Central and Local Courts 
Proclamation of 1938.122 According to this rule, parties in a civil 
proceeding before Central or Local courts were not permitted to be 
represented by a legal practitioner.123 But the same limitation did not apply 
in criminal proceedings. The respondent had requested the trial court 
postpone his case so that he could get legal representation. The trial court 
declined his request on the grounds that he was not permitted to have 
representation under the law. 12 4 When the matter was postponed for further 
hearing, the respondent sought a declaratory order in the High Court that 

20 of the Proclamation was inconsistent with the Constitution because it 
had the effect of impairing his right to a fair trial.125 The court agreed with 
him and the government subsequently appealed. It is noteworthy that the 
court came to the conclusion that 20 indeed infringed on the right to a fair 
hearing. 12 The question, however, was whether the infringement was 
justified. In determining whether the limitation placed on this right was 
"justified in a free and democratic society," the court adopted the reasoning 
of the Canadian Supreme Court in R v. Oakes.12 7  It set out two major 
requirements: the objective or purpose of limitation and proportionality.  
The objective of the law is "sufficiently substantial and important" as to 
warrant the limitation of a constitutionally guaranteed right.12 8  The court 
did not, however, explain indicators for "sufficiency" or what may be 
considered substantial. The proportionality requirement assesses the 
manner in which a right may be limited.12 9  Here, the court inquired 

customary law of sharing in the deceased estate by all beneficiaries).  
121. Attorney General of Lesotho v. Mopa 2002 1 (LSCA) at para. 6-7.  
122. Id.  
123. Id.  
124. Id. at para. 5-6.  
125. Id.  
126. Id. at para. 3-4.  
127. See id. at para. 8; R v. Oakes (1986) S.C.R. 103 (Can.), available at 

http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/item/1 17/index.do.  
128. Attorney-Gen. of Lesotho v. Mopa 2002 1 (LSCA) at para. 33.  
129. See generally Dieter Grimm, Proportionality in Canadian Constitutional and 

Jurisprudence, 57 U. TORONTO L.J. 383 (2007) (noting a court's holding that 
"proportionality ... appears to be a genuine interpretation of the words 'reasonable limits ..
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whether the measures adopted were carefully designed in view of the 
objective, impaired the rights in question "as little as possible," and were 
proportional to the objective.130 The court then found that the impugned 
provision did not meet these thresholds because of its "blunt and 
encompassing" terms.131 

The issue regarding the application of the test recently arose in the 
case of Matsaseng Ralekoala v. Minister of Justice and Human Rights, 
where the High Court (sitting as a Constitutional Court) rejected the 
application to declare the various legislations, which created a split legal 
profession between attorneys and advocates, unconstitutional because they 
violated the applicant's right to practice law in the courts of Lesotho.1 32 

His complaint was that the laws imposed difficulty in his practice as an 
advocate because he could only represent clients if he was instructed by an 
attorney.13 3  He was also prohibited from signing certain pleadings as his 
address could not be used. Further, while his practice suffered under these 
restrictions, attorneys were allowed to have a dual practice and could 
instruct an advocate if and when they so pleased. 13 4 Interestingly, the court 
found that there was differentiation based on status. The question was 
whether such differentiation amounted to unfair discrimination. The court 
found that what was being complained of was a limitation placed by 
parliament to safeguard the public.13 5  According to the court, it would 
have been "irresponsible and indeed reprehensible for the legislature to 
allow advocates who do not have to open and keep a trust account to 
receive money from the public."1 36  Therefore, the limitations were 
reasonably justifiable in a democratic society. 137 

B. Basotho Customary Law 

It is not easy to give a precise meaning of customary law or define 
with any measure of precision the distinctive character of its 

. as can be demonstrably justified in a free and democratic society"'); T. Jeremy Gunn, 
Deconstructing Proportionality in Limitation Analysis, 19 EMORY INT'L L. REV. 465 (2005); 
Elizabeth T. Stewart, The Proportionality Principle in Post-Apartheid South Africa, 8 TEMP.  
POL. & Civ. RTS. L. REV. 113 (1998).  

130. Attorney Gen. of Lesotho v. Mopa, 2002 1 (LSCA) at para. 33.  
131. Id. at 441 para. A.  
132. Ralekoala v. Minister of Justice and Human Rights 2012 (LSHC) at 2, available at 

http://www.lesotholii.org/ls/judgment/high-court/2012/8 (including the Legal Practitioners 
Act 6(2)(a), 32, 34; Court of Appeals Rules 19(1), 20(3); High Court Rules 17(1)(c), 20; 
and Subordinate Courts Rule 49(1)(a)).  

133. Id. at 10 para. 15-16.  
134. Id. at 11 para. 17-19.  
135. Id. at 36 para. 78.  
136. Id.  
137. Id. at 39 para. 85.
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jurisprudence. 138  Since the establishment of African customary law, the 
common approach has been to identify its norms based on some common 
characteristics, such as proximity to culture, informality, simplicity, 
fluidity, and susceptibility to change. 13 9 But custom was the nexus that ran 
through all of these. Allot wrote that customary law "traces back to the 
habits, customs and practices of the people, which engender and support 
the norms expressly formulated from time to time for the decision of 
disputes." 140  Mokgoro decries the absence of a single interpretation of 
customary law, but suggests it to be "cumulative of all legislative 
enactments and judicial pronouncements on African social tradition and 
custom."141 The anachronistic tendency to equate "custom" to "law" and to 
construct rigid rules from perceived cultural behavior arose from this 
perception.142 Although the rules so derived were expected to meet the 
threshold of law (in a Western sense) and be capable of providing use and 
access to common law or Westernized judicial systems, they were 
conceived firstly as alternative-or the opposite of Western or common 
law-and secondly, as applicable only to African people. 14 3 Thus, from the 
very beginning the term "customary law" had a racial connotation. It is not 
surprising, therefore, that the terms "customary law" or "indigenous law" 
are seen in some quarters as mere terms of differentiation, created to give 
meaning to norms and institutions that were different from that of the 
colonizers. 144  But the conceptualization of customary law as a bridging 

138. See ALASTAIR J. KERR, THE CUSTOMARY LAW OF IMMOVABLE PROPERTY AND OF 

SUCCESSION 7 (3d ed. 1990) (alluding to this difficulty by alerting us to the variety of 
terminology that has been used to describe this body of law).  

139. See, e.g., James Read, Customary Law Under Colonial Rule, in INDIRECT RULE AND 
THE SEARCH FOR JUSTICE: ESSAYS IN EAST AFRICAN LEGAL HISTORY 167, 169 (H. F. Morris 
& James Read eds., 1972) (suggesting that the norms derived from African custom made the 
realm of law hard to articulate in these societies).  

140. PHILIP ALLOT, ESSAYS IN AFRICAN LAW: WITH SPECIAL REFERENCE TO THE LAW OF 

GHANA 62 (1960).  
141. Yvonne Mokgoro, The Customary Law Question in the South African Constitution, 

41 ST. LOUIS U. L.J. 1279, 1281 (1997).  
142. See Richard Posner, A Theory of Primitive Society with Special Reference to 

Primitive Law, 23 J.L. & ECON. 1, 28 (1980) (discussing the "extent to which the 
characteristic legal institutions of primitive and archaic societies are economically rational 
responses to the conditions of primitive life").  

143. See Laurence Juma, Reconciling African Customary Law and Human Rights in 
Kenya: Making a Case for Institutional Reformation and Revitalization of Customary 
Adjudication Processes, 14 ST. THOMAS L. REV. 459, 460 (2002) [hereinafter Reconciling 

African Customary Law] (discussing the "perception of customary law as being inferior to 
other laws within a legal system" and positing that the "isolation of African Customary Law 
has ... reduced its worth in the realms of legal theory analysis").  

144. See, e.g., Brian Z. Tamanaha, Understanding Legal Pluralism: Past to Present, 

Local to Global, 30 SYDNEY L. REV. 375, 397 (2008) ("The very notions of 'customary' or 
'traditional' or 'indigenous' were creations of and reactions to colonisation and post
colonisation, in which the norms and institutions of indigenous societies were marked (for
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system between indigenous law and imported law worked very well for the 
colonial enterprise and especially the British system of indirect rule. 14

1 

This may very well explain the rush in the first half of the nineteenth 
century to codify and restate the rules.14 6 

In the post-colonial period, the clash between customary law and 
Western or common law became evident. 147 This was not because 
customary law failed to foster deliberations on democracy or human rights, 
but because norms were frozen in the texts and contexts of days gone by, 
and thereby, denied the opportunity for growth, regeneration, and 
development. That is why judges and scholars have become very 
uncomfortable with what they refer to as "official" customary law and are 

various purposes) as distinct from the transplanted norms and systems of the colonizers.").  
145. See, e.g., Reconciling African Customary Law, supra note 143, at 461 (noting that 

customary law was supposed to fit definitive legal criteria set by colonial jurisprudence).  
146. The examples of codification projects include the South African Natal Code of Zulu 

Law, contained in Proc. R151/1987 Reg Gaz 4136. In Act 6 of 1981, Kwa Zulu issued its 
own code of Zulu law, amended by Act 13 of 1984 and then revised and reissued in Kwa 
Zulu GN 36 of 1985. On the origins of the Code, see The Laws of Lerotholi (Basotho 
National Council ed., 1903); Thomas McClendon, Tradition and Domestic Struggle in the 
Courtroom: Customary Law and Control of Women in Segregation-era Natal, 28 INT'L J.  
AFR. HIST. STUD. 527 (1995). For the self-stated legal texts produced by traditional 
authorities in northern Namibia, see MANFRED 0. HINz, CUSTOMARY LAW IN NAMIBIA: 
DEVELOPMENT AND PERSPECTIVE 91 (1996); VERNON V. PALMER & SEBASTIAN M.  
POULTER, THE LEGAL SYSTEMS OF LESOTHO 101-27 (1972) (discussing the ascertainment of 
customary law in Africa). There are several examples of restatement projects. See, e.g., 
A.C. MYBURGH, INDIGENOUS CRIMINAL LAW IN BOPHUTHATSWANA (1980); A.C. MYBURGH 
& M.W. PRINSLOO, INDIGENOUS PUBLIC LAW IN KWA NDEBELE (1985); M.W. PRINSLOO, 
INHEEMSE PUBLIEKREG IN LEBOWA (1983); Eugene Cotran, Kenya I: The Law of Marriage 
and Divorce, in 1 RESTATEMENT OF AFRICAN LAW (Antony N. Allott ed., 1969); Eugene 
Cotran, Kenya II: The Law of Succession, in 2 RESTATEMENT OF AFRICAN LAW (Antony N.  
Allott ed., 1970); J.O. Ibik, Malawi I: The Law ofMarriage and Divorce, in 3 RESTATEMENT 
OF AFRICAN LAW (Antony N. Allott ed., 1970); J.O. Ibik, Malawi II: The Law of Succession, 
in 4 RESTATEMENT OF AFRICAN LAW (Antony N. Allott ed., 1971); A.P.K. Kludze, Ghana I: 
Ewe Law of Property, in 6 RESTATEMENT OF AFRICAN LAW VOL. 6 (Antony N. Allott ed., 
1973); N.N. Rubin, The Swazi Law of Succession, 9 J. AFR. L. 90 (1965). Apart from 
codification and restatements, there were also commissions instituted to gather pieces of 
traditional rules and compile them for use by the colonial administrators. See, e.g., ISAAC 

SCHAPERA, THE CAPE COMMISSION ON THE LAWS AND CUSTOMS OF THE BASOTHOS (1873); 
ISAAC SCHAPERA, A HANDBOOK OF TSWANA LAW AND CUSTOM (1st ed. 1938).  

147. See Martin Chanock, Neither Custom nor Legal: African Customary Law in an Era 
ofFamily Law Reform, 3 INT'L J. L. & FAMILY 72, 73 (1989) ("The end of colonialism left a 
legacy of so-called plural legal systems in which a family law derived from European law 
was applicable to non-Africans, while the majority of the African population remained 
subject to legal regime labelled customary."); Evand Grant, Human Rights, Cultural 
Diversity and Customary Law in South Africa, 50 J. AFR. L. 2 (2006) (exploring "the 
relationship between culture and human rights" in light of a recent primogeniture case in 
South Africa); From Repugnancy to Bill of Rights, supra note 12; Tamanaha, supra note 
146, at 400.
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seeking ways to salvage customary law from these extant circumstances. 14 8 

This phenomenon has emerged quite clearly in recent judgments around 
Africa, where judges lament the rigidity of customary law and blame its 
inability to conform to human rights and other liberal constitutional ideals 
on its "official" nature. 14 9  Both judges and scholars have called for 
"living" customary law to be the best-suited alternative to "official" 
customary law. "0 Rwezaura characterizes the living law as "flexible and 
highly negotiable, custom representing the law governing actual social life 
of the people in their day to day lives often changing in response to 
changing conditions." 5  Other than this loose attempt to give some 
meaning to the term, I have not come across any attempt whatsoever in the 

emergent jurisprudence to define "living customary law" or to provide 
clear and meaningful guidance to litigants and their lawyers on how to find 
it. Nor has there been any effort to unlink official customary law from the 
operation of living law so that the viability of customary law can be 
ascertained outside the inhibitions of its past.  

Another emerging strand of customary law could be referred to as 
constitutional customary law, where the application of customary law in 
certain aspects of personal law is sanctioned by the constitution, although 
rarely in explicit terms. The constitutional customary law is invariably 
defined by its exclusionary approach to human rights. 152 Undoubtedly, this 
magnifies the label of incongruence that customary law seems to carry.  
But, in all this frenzy, neither living nor constitutional customary law have 

148. The notion of "official customary law" is providing progressive courts with the 
ammunition to shoot down rigid customary rules that have lost their utility and relevance.  
See, e.g., Gumede v. President of the Republic of S. Afr. 2009 (3) SA BCLR 152 (CC) (S.  
Afr.) (dismissing the official customary law that denied women the right of inheritance as 
being unconstitutional).  

149. See Bhe v. Magistrate Khayelitsha, 2005 (1) SA BCLR 1 (CC) at 84, para. 137 
(dissenting opinion by Ngcobo) (S. Afr.). See also David Bigge & Amelie von Breisen, 
Conflict in Zimbabwe Courts: Women's Rights and Indigenous Self Determination in 
Magaya v. Magaya, 13 HARv. HUM. RTs. J. 289 (2000) (discussing the case of Magaya v.  
Magaya, in which the Supreme Court of Zimbabwe denied a woman the right to inherent 
her deceased father's estate on the sole basis that she was a woman and customary law 
forbade such inheritance).  

150. See, e.g., Chuma Himonga & Craig Bosch, The Application of African Customary 
Law Under the Constitution of South Africa: Problem Solved or Just the Beginning?, 117 S.  
AFR. L.J. 306 (2000) (arguing that living customary law, rather than official customary law, 
"should be the customary law applied in courts of this country").  

151. Alice Armstrong et al., Uncovering Reality: Excavating Women's Rights in African 
Family Law, 7 INT'L J. L. & FAM. 314, 327 (1993) (citing B. Rwezaura, Traditional Family 
Law and Change in Tanzania: A Study of the Kuria Social System (1992) (unpublished 
article) (on file with author)).  

152. See, e.g., Johanna E. Bond, Constitutional Exclusion and Gender in Commonwealth 
Africa, 31 FORDHAM INT'L L.J. 289 (2007) (exploring the "devastating effect on women" of 
the exclusion of family law from a constitution in the African Commonwealth).
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been able to completely dislodge official customary law from our courts or 
in practice. For example, courts in Lesotho continue to recognize the Laws 
of Lerotholi as the valid statement of the Basotho customary law. In 
Mohapi v Motleleng,1 5 3 which involved an inheritance dispute, the Court of 
Appeal stated: 

[T]he customary law as stated in the Laws of Lerotholi is 
applicable in this case and the question whether or not the 
defendant is entitled to live on the site, the subject matter of this 
dispute, must be answered in the affirmative on the 
understanding, of course, that her eldest son who is still a minor 
is the heir on whose behalf she will administer this property in 
accordance with the provisions of S. 12 of Part I of the Laws of 
Lerotholi."1 4 

Thus, irrespective of the emerging conceptions of customary law, its 
mainstay still resides on the rigid constructions of its rules. Even though 
courts in Lesotho have occasionally found some of these constructions 
unnecessarily burdensome, and have even castigated their unreliability in 
view of changed societal life, 155 few judges have had the courage to 
invalidate them altogether. Because of this, it is pertinent to base the 
discussion on customary law and equality on official customary law, most 
especially the codified Laws of Lerotholi. 156 

Before discussing the nature of the customary rules that sustain 
inequality between men and women, it may be useful to put in perspective 
the two approaches that scholars have taken in dealing with the incongruity 
between customary law and human rights, and between customary law and 
other liberal notions, especially equity. The first is the most 
straightforward: rules of custom are measured against human rights 
standards and then dismissed outright as inimical to modern notions of 
dignity and equality.157 This perspective often takes a simplistic view of 

153. Mohapi v. Motleleng, 1998 LSCA 85, available at 
http://www.lesotholii.org/ls/judgment/court-appeal/1988/85.  

154. Id. at 7.  
155. See, e.g., Ramaisa v. Mpholenyane 1977 LLR 149 (lamenting the rigidity of 

customary law).  
156. See id. (affirming the authority of the Laws of Lerotholi).  
157. See, e.g., Sandra F. Joireman, The Mystery of Capital Formation in Sub-Saharan 

Africa: Women Property Rights and Customary Law, 36 WORLD DEv. 1233 (2008) 
(characterizing customary laws as one of the "major impediments to capital accumulation" 
in Africa); Celestine Itumbi Nyamu, Achieving Gender Equality in Plural Legal Context: 
Custom and Women Access to and Control of Land in Kenya, 15 THIRD WORLD LEGAL 
STUD. 21 (1999) (labeling African customary law as discriminatory against women for 
purposes of succession and inheritance); Aili Mari Tripp, Women's Movements, Customary 
Law, and Land Rights in Africa: The Case of Uganda, 7 AFR. STUD. Q. 1 (2004), available 
at http://www.africa.ufl.edu/asq/v7/v7i4al.htm (describing methods used by women's rights 
activists to do away with customary laws that constrain women's access to land).
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custom and enumerates its inability to foster human rights. 158 Its architects 
believe that interventions should target state institutions and that informal 
systems, such as customary law, must be aligned to the law of the state.1 59 

This approach neglects a key factor in the creation of an acceptable, 
transparent, and accountable legal system: that people's lives are affected 
by multiple underlying social values and beliefs, which are not necessarily 
amenable to state law. Indeed, state law and its institutions, when imposed 
on a community with established social values and beliefs, may be rejected 
as foreign and remote. 160 

The second perspective characterizes customary law as a significant 
expression of a people's aspirations and way of life that must be allowed to 
grow and change with the world.161 This perspective is slow to dismiss 
outright the relevance of custom in defining equality but seeks ways of 
balancing the lived experiences of men and women with legal reform.'6 2 In 
certain instances, this approach could be likened to the living law approach, 
discussed earlier. I favor this approach because it treats customary law as 
more than just a myth or "a misconceived idea about African past handed 
down from generation to generation."16 3 Therefore, the discussion below is 
not meant merely to ascertain the incongruence of customary law, but to 
engender a realistic focus on rules that may require reconsideration-and, 
if possible, amendment-so that a people's way of life is not held hostage 
by extant norms and privileges.  

1. Overview of Gender Relations 

In the traditional Basotho society, the relationship between men and 
women mirrored the metaphorical ascription by John Gray's Men are from 
Mars and Women arefrom Venus: sexes spoke different languages and thus 
inhabited different worlds.1 64  Male and female members performed 
separate and distinct roles.165  At no time did both sexes compete for 

158. See, e.g., Newman Wandesango et al., Violations of Women's Rights by Harmful 
Traditional Practices, 13 ANTHROPOLOGIST 121 (2011) (enumerating the human rights 
violations that can occur under customary law).  

159. Id.  
160. See, e.g., Abdullahi A. An-Naim, Introduction to CULTURAL TRANSFORMATION AND 

HUMAN RIGHTS iN AFRICA 68 (Abdullahi A. An-Naim ed., 2002).  
161. See, e.g., C.R.M. Dlamini, The Role of Customary Law in Meeting Social Needs, 

ACTA JURIDICA 71, 85 (1991); From Repugnancy to Bill ofRights, supra note 12, at 106.  
162. See From Repugnancy to Bill of Rights, supra note 12, at 102-04.  
163. Anthony Costa, The Myth of Customary Law, 14 S. AFR. J. ON HUM. RTS. 525, 526 

(1998).  
164. See JoHN GRAY, MEN ARE FROM MARS AND WOMEN ARE FROM VENUS: THE CLASSIC 

GUIDE TO UNDERSTANDING THE OPPOSITE SEX (2004).  
165. See LAURIE LEVINE, THE DRUM CAF's: TRADITIONAL MUSIC OF SOUTH AFRICA 116 

(2005); MATORA NTIMO-MAKARA, LIVING WITH DIVORCE: EXPECTATIONS AND
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similar opportunities or exist in situations where their abilities would be 
judged by a common act. 166 Thus, the metaphorical "difference of worlds" 
is affirmed by marked differences in gender roles, and perhaps, the 
perpetuation of male domination. 167  In a more gendered discourse, the 
"difference of worlds" is captured by the distinctiveness of the culturally 
imprinted quality of each sex-defined by Lerner as comprised of "a set of 
cultural roles. It is a costume, a mask, a straitjacket in which men and 
women dance their unequal dance."' 6 8 This conception could be stretched 
to illuminate the lack of homogeneity within the sexes, too. Among 
women, just like men, there are differences based on age, rank within clans 
or within polygamous households, and even lineage. 169 In sum, one might 
argue that equality, in the sense that we understand it today, was never 
really an issue in traditional societies.  

It is perhaps for this reason that customary law does not deal with 
equality between sexes as an exclusive subject. Rather, the essence of the 
law can be gleaned from the overall manner in which the relationship 
between sexes is treated in various aspects of societal life. The problem is 
that the rules governing relationships are informed by an overarching 
tradition that allowed for the Basotho women, irrespective of age, to be 
treated as minors.1 7 0  Duncan describes the position of women under 
customary law as follows: "Traditionally the position of women, 
throughout their lives, is that of minor children. Before they are married 
they are the children of their fathers; and during marriage they are the 
children of their husbands; and during their widowhood they are the 
children of their heirs." 17 1 In effect, women lacked legal capacity to 
transact any business, be it acquisition of property or simply enforcing their 
rights through the courts. The status of women can therefore be ascertained 
by examining how customary laws dealt with issues such as marriage, 
property, and succession.  

CONTRADICTIONS WITHIN LESOTHO SOCIO-CULTURAL CONTEXT 6 (2009).  
166. Incidentally, the differences are evident in the gendered nature of the rural 

economy, a phenomenon that has engaged a number of scholars. See, e.g., JAMES 

FERGUSON, THE ANTI-POLITICS MACHINE: DEVELOPMENT, DEPOLITICIZATION AND 
BUREAUCRATIC POWER IN LESOTHO (1990); MURRAY, supra note 3; Elizabeth Gordon, An 
Analysis of the Impact of Labour Migration on the Lives of Women in Lesotho, in AFRICAN 
WOMEN IN THE DEVELOPMENT PROCESS (Nicki Nelson ed., 1981).  

167. The "difference of worlds" metaphor has become a preferred analytical phrase in 
studies on gender roles. See, e.g., NANXIU QIAN ET AL., DIFFERENT WORLDS OF DISCOURSE: 
TRANSFORMATION OF GENDER AND GENRE IN LATE QING AND EARLY REPUBLIC OF CHINA 
297 (2008).  

168. See GERDA LERNER, THE CREATION OF PATRIARCHY 238 (1986).  
169. Id.  
170. See Makoa, supra note 6, at 7; P. Kashindo et al., Women, Land and Agriculture in 

Lesotho 9 (Inst. S. Afr. Stud., Working Paper No. 4, 1993).  
171. See DUNCAN, supra note 58, at 4.
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2. Marriage 

In most plural societies, marriages can be contracted under customary, 
religious, or state law. 172  In Lesotho, marriages are either customary or 
civil, with variable consequences. 173  This Article deals primarily with 
customary marriages. Invariably, the customary law code, known as the 
Law of Lerotholi, governs relationships in customary marriages.m174 
Basotho customary marriages are both patrilineal and patrilocal. 17 5 They 

are also potentially polygamous, which means that the man has the liberty 
to marry as many wives as he pleases. 17 6 Custom also allows for marriage 
through elopement. 177  This is the extreme form of marriage, where the 
family's consent to the union is not necessary but opportunities for later 
formalization of the marriage exists. 17 8  Although abduction is expressly 
forbidden, it is still practiced, even in modern times. 1 7 9  No matter the 
nature of marriage, the whole process usually involves families, not just the 

172. See, e.g., J.C. BEKKER ET AL., Introduction to LEGAL PLURALISM IN SOUTH AFRICA 

(2d ed. 2006) (discussing how, in South Africa, African customary law marriages, civil 
marriages, and same-sex unions are recognized); Laurence Juma, Socio-Legal Contests to 
Customary Authority: A Human Rights Perspective on the Changing Character of 
Indigenous Norms in Kenya, 16 LESOTHO L.J. 219 (2006) (discussing how Kenya recognizes 
Hindu, African customary law, Islamic, and statutory marriages); see also SOUTH AFRICAN 

LAW COMMISSION, REPORT ON ISLAMIC MARRIAGES AND RELATED MATTERS (2003), 
available at http://www.justice.gov.za/salrc/reports/rprj59_2003jul.pdf (discussing the 
current debate on the Islamic Marriages Bill proposed by the South African Law Reform 
Commission).  

173. W.C.M. MAQUTU, CONTEMPORARY FAMILY LAW: THE LESOTHO POSITION (2005) 
[hereinafter CONTEMPORARY FAMILY LAW] (discussing marriage laws in Lesotho).  

174. See The Laws of Lerotholi, supra note 57; Sebastian Poulter, The Place of the Laws 
ofLerotholi in the Legal System of Lesotho, 71 AFR. AFF. 144 (1972).  

175. WOMEN AND LAW IN SOUTHERN AFRICA, FAMILY BELONGING FOR WOMEN IN 

LESOTHO 38 (1998).  
176. See CONTEMPORARY FAMILY LAW, supra note 173, at 162-73.  
177. Cf SEBASTIAN POULTER, FAMILY LAW AND LITIGATION IN BASOTHO SOCIETY 84 

(1976) (defining elopement as an abduction of the girl by the man for which compensation 
is due regardless of the girl's consent); see also Laws of Lerotholi 65 4(1).  

178. See, e.g., Letuka v. Moiloa 2011 (LSHC) at 123 (Lesotho), available at 
http://www.lesotholii.org/files/ls/judgment/high-court/2011/123/letukapdf_17523.pdf 
(holding that abduction could only become a lawful customary marriage if accompanied by 
payment of bohali, in addition to the fulfillment of other customary rites).  

179. In the traditional setting, violations would attract compensation of up to six heads of 
cattle. See Nkoko v. Nkoko (1967-1970) LLR 328 (LSHC) at 330 para. B-C (ordering 
payment of E71 in lieu of the six head of cattle as required by custom for the offense of 
abduction); see also, Tlali Caswell, Girls' Abduction in Lesotho on the Rise, THE MIRROR, 

Sept. 11-17, 2002, at 11; Joseph Molapo, A Christian Analytic Approach of Marriage 
through Abduction among the Basotho People of Lesotho: A Challenge for Pastoral Care 
Ministry (Sept. 2004) (unpublished M.A. thesis, University of Pretoria) (on file with 
University of Pretoria).
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two individuals concerned. 180 This has repercussions on the construction of 
legal rights and duties and the relationship between males and females.  

Upon contraction of marriage, however, the woman assumes a 
minority status, and the husband assumes status as head of the family.' 
She immediately becomes dependent on him as she loses not just power, 
but her independent identity as well.82 There are two main elements that 
perpetuate inequality between men and women and expose women to 
discrimination in a customary marriage: the practice of bohali and 
polygamy. In terms of 34(1)(c) of the Laws of Lerotholi, a customary 
marriage shall be "deemed" complete when "there is payment of part or all 
of the bohali: provided that if the man dies before the woman goes to his 
parents' house the bohali shall be returned and the marriage shall be null 
and void."' 8 3 The significance of bohali in Basotho is clear, but it remains 
unclear whether a marriage may be validated without it. According to 
some accounts, bohali is not at all a form of wife purchase and should not 
be considered as such.184 Even though the institution demands transfer of 
commodity or money to the bride's parents or family, the idea of purchase 
is still vehemently opposed. Most authors claim that it is merely a sign of 
goodwill, thanksgiving, a show of gratitude, a medium of publicity, or even 
a means of strengthening the bond between families.185 This may be so, 
but it does not explain whether it should have any significance in 
determining the validity of a Basotho marriage. However, there are a 
growing number of cases where marriages have been validated even 
without evidence that bohali had been paid.' 8 6 This does not, however, 
mean that bohali payment is outdated or that the custom will die soon.  
According to Dlamini, the custom survives and will continue to do so 
because many Southern African communities consider it an important 

180. See AMBE J. NJOH, TRADITIONAL CULTURE AND DEVELOPMENT IN AFRICA: 
HISTORICAL LESSONS FOR MODERN DEVELOPMENT PLANNING 51-53 (2006); Thandabantu R.  
Nhlapo, The African Family and Women's Rights: Friends or Foes?, ACTA JURIDICA 135, 
137 (1991).  

181. See Q. Letsika, The Place of Sesotho Customary Law Marriage within the Modern 
Lesotho Legal System, 2 U. BOTSWANA L.J. 73, 76 (2005); see also Ramaisa v.  
Mpholenyane, 1977 LLR 143.  

182. WOMEN AND LAW IN SOUTHERN AFRICA, supra note 175.  
183. See Laws of Lerotholi 65 of 1960.  
184. See, e.g., Dlamini, supra note 161, at 78; Kananelo E. Mosito, A Critical Evaluation 

of the Role o/Bohali in Sesotho Marriage, 10 LESOTHO L.J. 357 (1997).  
185. See, e.g., POULTER, supra note 177; Mosito, supra note 184; R. Songea, A Critical 

Analysis of Customary Marriages, Bohali and the South African Constitution, 10 LESOTHO 
L.J. 23, 28 (1997).  

186. THE FUTURE OF AFRICAN CUSTOMARY LAW 143 (Jeanmarie Fenrich et al. eds., 
2011) (holding that a person could acquire status of a wife under Basuto custom even 
without fulfilling the requirements of bohali).
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aspect of their culture and attach immense prestige to it.' 87 Regardless, the 
bohali in a customary setting is attached to other aspects of marital 
relationship that often result in discrimination against the woman. First, 
only men pay bohali, not women. Second, in the event of divorce, bohali 
is supposed to be refunded, which means that parents and close relatives of 
the woman may insist.that their daughter remain in a marriage even when 
the relationship has completely broken down. Further, the status of a 
married woman becomes crucial at the time of succession and this compels 
many women to insist that bohali be paid by their prospective husbands.1 8 8 

In traditional societies, only the rich and affluent practiced polygamy, 
exercising the luxury of enlarging their families through marriage.189 

These societies attached a great deal of importance to the status and 
prestige stemming from the perceived ability of a man to take care of his 
family. 190 Further, many wives and children contributed to the family labor 
force. Thus, large families were a form of "social insurance system," given 
that it was difficult for an individual to function outside the close-knit 
family system.' 9 ' But times have changed considerably, and an 
individual's ability to function is no longer bound by his or her family ties.  
There are also many factors that affect one's economic life that are not 
necessarily dictated by personal capabilities. Contemporary realities reveal 
that the bygone justifications for polygamy are no longer tenable, although 
one could still identify some peripheral factors generated by the modern 
economy that support the current version of polygamy.' 92  Moreover, the 
society has embraced new ideas about relationships, emphasizing equality 
and respect for dignity.' 93 

There are many ways in which polygamy amounts to discrimination 
against women and could be considered fundamentally unjust. Inherently, 
polygamy diminishes the power of women and accords men greater sexual 
freedom; men, who are allowed to marry multiple women, have greater 

187. Dlamini, supra note 161, at 79.  
188. See Collin Murray, High Bridewealth, Migrant Labour and the Position of Women 

in Lesotho, 21 J. AFR. L. 79, 82 (1977) (discussing social factors that impact customary 
law).  

189. See, e.g., L. ALBERTI, ALBERTI'S ACCOUNT OF THE XHOSA IN 1807 68 (1968) cited in 
Peter Delius & Clive Glaser, The Myth of Polygamy: A History of Extra Marital and Multi
Partnership Sex in South Africa, 50 S. A. HsT. J. 84, 85 (2004) (noting that "those with least 
resources must be satisfied with one woman, others have two").  

190. See J.B. Ojwang, Polygamy as a Legal and Social Institution in Kenya, 10 E. AFR.  

L.J. 63, 69 (1974).  
191. Dlamini, supra note 161, at 77.  
192. For instance, a man may be forced to leave his wife and seek employment in distant 

towns and cities. This however, does not justify polygamy. The problems it creates for all 
parties involved may far outweigh the benefits.  

193. See, e.g., Penelope E. Andrews, Who is Afraid of Polygamy? Exploring the 
Boundaries of Family Equality and Custom in South Africa, 11 UTAH L. REv. 351 (2009).
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sexual freedom than women, who are confined to only one marital partner.  
Thus, women cannot independently make decisions about the number of 
children they want to have or exercise other reproductive rights. Polygamy 
also diminishes the power of individual women because of the competing 
interest that other women exert in a marriage. Moreover, at present, 
because of the skewed economic situation, women may be forced into 
polygamy without their consent. 194 Each of these issues explains why 
polygamy deprives women of dignity and equality as partners in the marital 
union.195 Interestingly, there is a provision in the Protocol to the African 
Charter on Human and Peoples' Rights on the Rights of Women in Africa, 
which enjoins states to "enact appropriate national legislative measures to 
guarantee that... monogamy is encouraged as the preferred form of 
marriage and that the rights of women in marriage and family, including in 
polygamous marital relationships are promoted and protected." 1 9 6 Without 
debating how this could be tenable, it is instructive to note that, unlike 
South Africa, Lesotho has made no attempt whatsoever to protect the rights 
of women in polygamous unions. Consent is not required before a new 
wife is brought into the union, nor is there any regime for protecting 
spousal interest in marital property. Although Maqutu argues that 
polygamy in the traditional setting had its checks and balances and that 
men who participated in it "did so responsibly and with the realisation of 
the duties it entailed," the same cannot be said of the present. 197 Invariably, 
polygamous unions are problematic, both during the life of the husband and 
after his death.  

3. Property 

The rules regarding property in traditional Basotho society were 
skewed because authority for use and control were shared between an 
individual, the chief, and the community at large. 198  In the case of 

194. Another aspect connected to this phenomenon which needs to be mentioned is that 
when young women from poor families are placed as domestic laborers with their rich 
relatives, they are exposed to abuse. This inhumanity is camouflaged by custom. See 
Everett, supra note 14, at 56.  

195. The HRC in General Comment No. 28 states: "It should be noted that equality of 
treatment with regard to the right to marry implies that polygamy is incompatible with this 
principle. Polygamy violates the dignity of women. It is an inadmissible discrimination 
against women. Consequently it should be definitely abolished wherever it continues to 
exist." 

196. African Union, Protocol to the African Charter on Human and Peoples' Rights on 
the Rights to Women in Africa, Art. 6(c), July 11, 2003, available at 
http://www.achpr.org/files/instruments/women-protocol/achprinstrprotowomeneng.pdf 

[hereinafter African Charter].  
197. CONTEMPORARY FAMILY LAW, supra note 173, at 166.  
198. This is not unique to Lesotho. Generally, in pre-colonial African societies,
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immovable property, the community, imbued with some color of 
sovereignty, were technical owners, while the chief exercised rights of 
allocation as the "custodian" of the property, and the individual family only 
acquired the right of use.' 9 9 As far as equality between men and women 
was concerned, the focus was on rights of access and use. Here, men had 
all the rights and women could only access property through their male 
relations-fathers or husbands. 200 Section 7 of the Laws of Lerotholi 
outlines a comprehensive scheme for property use and distribution that 
covers common grazing areas and maboella (areas of controlled grazing); 
tenure and arable land; gardens; and cattle, including pigs.20 1  In this 
scheme, most authority resides with the chiefs, who are mostly men, and 
with the male heads of the family. 202 Arable land can only be allotted to 
married men, who are then expected to distribute the same to their wives. 2 03 

Because men control land and other resources, they quite naturally assume 
marital power over their wives. 204 In certain circumstances, widows may 
hold property,2Os but that is because their status has changed. Husbands are 
not under any obligation to give property to their wives-they do so at their 
own discretion.201 

The law regarding property has changed a great deal since 
independence, and the Laws of Lerotholi may no longer be relevant in 
modern day Lesotho. Indeed, with the enactment of the Land Act of 1979 
and the latest Land Act of 2010, the property regime is taking a completely 
new look at the discriminatory tendencies of customary law. 207 Such 
change indicates that society is not completely opaque to the new ways of 
ordering relationships between men and women concerning property 

ownership of land was conceived of differently and individuals could claim only the right of 
land use, not absolute control, which is consistent with contemporary ownership rights. See 

Kwame Akuffo, The Conception of Land Ownership in African Customary Law and its 

Implicationsfor Development, 17 AFR. J. INT'L & COMP. L. 57 (2009).  
199. See DUNCAN, supra note 58, at 86-87.  
200. Elizabeth A. Eldredge, Women in Production: The Economic Role of Women in 

Nineteenth-Century Lesotho, 16 SIGNS 707, 728 (1991).  
201. See DUNCAN, supra note 58, at 74-99 (discussing the applicable rules).  
202. See VERNON SHEDDICK, LAND TENURE IN BASUTOLAND 156 (1954).  

203. Laws of Lerotholi 65 7(1); HUGH ASHTON, THE BASUTO 144-46 (1952) 
(describing the application process that married men, as family heads, engage in when 
requesting allotments of land from the local headman).  

204. See H. R. HAHLO, THE SOUTH AFRICAN LAW OF HUSBAND AND WIFE 156 (4th ed.  
1975).  

205. Laws of Lerotholi 65 7(4).  
206. See Lieta v. Lieta, JC 150/50 (Lesotho) (rejecting a claim by a wife that the land her 

husband had received after the death of a relative should be allotted to her).  
207. The Land Act of 1979 has now effectively been replaced by the Land Act of 2010 

(Act No. 8 of June 2010). Section 6 of the Act states that a citizen of Lesotho who is not less 
than eighteen years may hold title to land; Section 10 of the Act states that married partners 
jointly hold title to property regardless of who allocated it or by whom it was acquired.
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acquisition, use, and alienation. Similarly, other spheres of community life 
could also change.  

4. Inheritance 

Rules of inheritance in traditional Basotho society were 
unquestionably tilted in favor of men. Whereas modem neo-traditionalism 
often faults this view by pointing to anecdotal and mitigating roles that 
women occasionally performed, the picture still remains that of 

208 subjugation. Inheritance in Basotho parlance revolved around a 
designated "heir," defined as "the first male child of the first married wife, 
and if there is no male in the first house, then the first born male child of 
the next wife married in succession." 2 09 This definition is in tandem with 
patriarchal expectations in most traditional societies where males are 
assigned the role of protector of the family. It is also the embodiment of 
the rule of male primogeniture that exists in many African communities. 2 1 0 

In Lesotho, this definition has been replicated in state legislation as well, 
such as in 10 of the Chieftainship Act, which I will examine in greater 
detail later. Under this rule, a female child cannot be "heir" and cannot 
inherit property left behind by her deceased father. Customary rules of 
inheritance are discriminatory in this regard. However, 13(2) somewhat 
ameliorates the rigidity of the male primogeniture rule among the Basotho.  
It obliges the heir to share the estate with the widows, during their lives, 
and with all other children. 21 1 In determining the portion of the estate that 
should be set aside for the support of the widows, the heir must consult the 
uncles and other persons as required by custom.2 12  Ordinarily, therefore, 
the widow has usufructuary rights over the property and estate, which is 
correlative with any other rights she may have had over the property even 
during the lifetime of the deceased. In Lekaota v. Lekaota2 1 3 for example, 
where the male heir sold part of the estate without the widow's consent, the 
court held that the widow was entitled to the return of the property because 
she held such rights over it.2 1 4 

208. See, e.g., Dlamini, supra note 161, at 73 (asserting that in the traditional society one 
could not talk of subjugation of women because relationships between sexes operated in 
"the context of family, clan, and ethnic solidarity or the kinship network," which in turn 
provided the framework within which individuals exercised their rights).  

209. Laws of Lerotholi 65 of1960 11(1).  
210. See generally Jelili A. Omotola, Primogeniture and Illegitimacy in African 

Customary Law: The Battle for Survival of Culture, 15 IND. INT'L & COMP. L. REV. 115 
(2004).  

211. Laws of Lerotholi 65 of1960 13(2).  
212. Id.  
213. Lekaota v. Lekaota, 1963-1966 HCTLR 38 (LSHC).  
214. Id. at 42.
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A study on inheritance by Women and Law in Southern Africa 
Research found that most Basotho women were opposed to the rule of male 
primogeniture .21 The majority of the women interviewed complained that 
the heirs were irresponsible. 2 16 However, the study also found that 
communities were not bound by the rules of custom, and that there were 
instances where property would be allocated to female children as their 
inheritance. 2 17 Also, there were occasions where the heir would not 
necessarily be the first male, but rather the child who helped create family 
wealth. 2 18 Unfortunately, in cases where the community seemed more 
progressive than its law, courts were less accommodating. For example, in 
Mohlabane v. Mohlabane, after an application made by an adopted son, the 
court annulled an allocation of property made to a daughter, despite the fact 
that the son had not contributed to the acquisition of the property. 219 In this 
instance, the court merely affirmed the position of customary law without 
being sensitive to the reality of life. In this same line of reasoning, the 
courts are unlikely to find favor with the argument that parents should be 
able to disinherit their male children or allocate their property as they see 
fit. 220 

C. Legislative Trends 

Improving the status of women and eliminating gender inequality has 
been the default position for post-independence governments, based on the 
rhetoric of leaders and official government policy papers. 2 2 1 Though little 
has been achieved, there are indicators that the status quo must eventually 
change. Already, pressure from the external donor community has 
compelled the government to convert rhetoric into a tangible agenda for the 
improvement of women's issues and expansion of equality regimes. The 
most instrumental external donor was the Millennium Challenge 

215. WOMEN AND LAW IN SOUTHERN AFRICA, INHERITANCE IN LESOTHO, 99-100 (1994) 
[hereinafter INHERITANCE IN LESOTHO].  

216. Id. atl100.  
217. Id.  
218. Id.  
219. Mohlabane v. Mohlabane CC 249/91 (LSHC) reprinted in INHERITANCE IN 

LESOTHO, supra note 215, at 101.  
220. See, e.g., W.C.M. Maqutu, Contemporary Problems in the Family Law of Lesotho, 

2 LESOTHO L.J. 191, 200 (1985) (indicating the power of customary law in inheritance 
practice). This could be contrasted with the Inheritance Act 5, which embodies the notion 
of freedom of testation.  

221. See, e.g., INTERNATIONAL MONETARY FUND, KINGDOM OF LESOTHO: POVERTY 

REDUCTION STRATEGY PAPER-NATIONAL STRATEGIC DEVELOPMENT PLAN (2012), available 
at http://www.imf.org/extemal/pubs/ft/scr/2012/cr12102.pdf; GOVERNMENT OF LESOTHO
MINISTRY OF TRADE AND INDUSTRY COOPERATIVES AND MARKETING, VISION 2020, available 
at http://www.trade.gov.ls/documents/National-VisionDocumentFinal.pdf.
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Corporation (MCC), which insists that gender be factored into its 
partnership with government. 22 2  The human rights movement has had 
equal influence on developments in this regard. Recently, Lesotho ratified 
several human rights treaties that recognize the rights of women. These 
include international and regional human rights treaties such as the 
International Convention on Civil and Political Rights (ICCPR), 223 Protocol 
to the African Charter on Human and People's Rights on the Rights of 
Women in Africa, 22 4 and the Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW).2  CEDAW is the primary 
international legal instrument prohibiting gender discrimination. Lesotho 
acceded to the CEDAW on July 17, 1980 and ratified it on August 22, 
1995.226 However, it made a reservation regarding Article 2, declaring that 
"[t]he Government of the Kingdom of Lesotho declares that it does not 
consider itself bound by article 2 to the extent that it conflicts with 
Lesotho's constitutional stipulations relative to succession to the throne of 
the Kingdom of Lesotho and law relating to succession to chieftainship." 2 2 7 

Lesotho's reservation to this article has been described as untenable for 
domestic implementation of the treaty. 2 28 Additionally, it defeats the 
purpose of ratifying the treaty, revealing only a superficial commitment to 

222. See Rebecca Stubbs, The Millennium Challenge Account: Influencing Governance 
in Developing Countries through Performance-Based Foreign Aid, 42 VAND. J.  
TRANSNAT'L L. 621 (2009).  

223. International Covenant on Civil and Political Rights, 21 G.A. Res. 2200, U.N.  
GAOR, Supp. No. 21, 999 U.N.T.S. 171 (Dec. 16, 1966), available at 
http://www.unhcr.org/refworld/docid/3ae6b3aaO.html (Lesotho ratified this Convention in 
1992).  

224. African Charter, supra note 196. See also ROSEMARY SEMUFUMU MUKASA, THE 
AFRICAN WOMEN'S PROTOCOL: HARNESSING A POTENTIAL FORCE FOR POSITIVE CHANGE 119 
(2008); Martin Semalulu Nsibirwa, A Brief Analysis of the Draft Protocol to the African 
Charter on Human and People's Rights on the Rights of Women in Africa, 1 AFR. HUM. RTS.  
L. J. 40 (2001) (noting that Article 9 requires state parties to "ensure increased and effective 
representation and participation of women at all levels of decision-making").  

225. Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW), G.A. Res. 34/180, Annex, U.N. Doc. A/RES/34/180 (Dec. 18, 1979), available 
at http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm.  

226. See GEORGE W.K.L. KASOZI, IMPLEMENTATION OF HUMAN RIGHTS STANDARDS: A 
STUDY ON THE COMPATIBILITY OF LESOTHO'S LAWS WITH THE INTERNATIONAL COVENANT ON 
CIVIL AND POLITICAL RIGHTS 1966 WITH PARTICULAR REFERENCE To GENDER-BASED 
DISCRIMINATION 12 (2001), available at http://www.humanrights.dk/files/importerede%20 
filer/hr/pdf/kasozi_- implementation.pdf.  

227. Declarations, Reservations and Objections to CEDAW, para. 37 (Aug. 25, 2004), 
available at http://www.un.org/womenwatch/daw/cedaw/reservations-country.htm#N35.  
This reservation accompanied Lesotho's Instrument of Ratification and was deposited with 
the Secretary General of the UN on August 22, 1995.  

228. See KASOZI, supra note 226, at 21; see also Kenneth Achaempong, The 
Ramifications of Lesotho's Ratification of the Convention on the Elimination of all Forms of 
Discrimination Against Women, 9 LESOTHO L. J. 79, 89-99 (1993).
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eradicating discrimination against women. 2 29 In defending this reservation, 
Lesotho has argued that "[a]n elected government has to be sensitive to the 
traditions of the society that forms its electorate." 230 

The legislative response to gender inequality features three main 

approaches. The first is through the introduction of new legislation, either 
geared towards enhancing gender equity in more general terms, or 

streamlining operations of particular institutions. The second approach is 
through the ad hoc amendments of existing legislation, either to remove 

discriminatory and unduly burdensome clauses, or by introducing an 
affirmative quota in the number of women required, as was the case in the 
local councils. The third, whose impact is yet to be felt, is through 

international and regional treaties as well as soft law instruments. These 
interventions have occurred mainly in the field of politics and marital 
relationships. It may not be possible to cover the whole range of these 

amendments, so I shall discuss only the few that have likely had the 
greatest impact.  

1. Political Participation 

Exclusion of women from politics is not unique to Lesotho. Many 
civilizations across the globe have denied women this right at some point in 
history.231 In England, for example, women were not able to vote until the 
first quarter of the twentieth century. 2 32 Although the right was granted in 
1918, only women over the age of thirty were allowed to vote.2 33  Full 
franchise took another ten years to become a reality through the enactment 

of the Equal Franchise Act of 1928.234 History teaches that cultures change 
and so does humanity. This Article, however, discusses gender inequality 
in politics not so much because women's contributions to governance have 

229. See Stanlie M. James, Challenging Patriarchal Privilege through the Development 

of International Human Rights, 17 WOMEN STUDIES INT'L. FORUM 563, 570-73 (1994) 
(discussing some of the ways African states have frustrated the full domestic 
implementation of CEDAW and other anti-discrimination treaties).  

230. See Comm. on Elimination of Discrimination Against Women, July 2010, 

Consideration of Reports Submitted by State Parties Under Article 18 of CEDAW, 
Combined Initial to Fourth Periodic Reports of State Parties-Lesotho, para. 36 , U.N. Doc.  
CEDAW/C/LSO/1 -4 (Aug. 31 2010), available at http://www2.ohchr.org/english/bodies/ 
cedaw/docs/AdvanceVersions/CEDAW-C-LSO-1-4.pdf.  

231. See, e.g., Paula Baker, The Domestication of Politics: Women and American 

Political Society, 89 AM. HIST. REV. 620 (1984) (discussing the ways women in America 
interacted with government and public life prior to suffrage).  

232. See Patricia M. Thane, What Difference Did the Vote Make? Women in Public and 
Private Life in Britain Since 1918, 76 HIST. RES. 268 (2003) (suggesting that even with the 
right to vote women still face greater exposure to poverty than do men).  

233. Id.  
234. See GILL MEROM, How DEMOCRACIES LOSE SMALL WARS 53 (2003).
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been muted throughout history, but because changes in politics and modes 
of governance in Lesotho have conspired with legal institutions to give 
women a raw deal. Thus, it is not just that the culture is oppressive, but 
that society has created institutions that perpetuate oppression. This fact is 
only becoming visible now, perhaps because the tumultuous years of the 
immediate post-colonial era balkanized society and constricted space for 
interrogating social concerns. Thus, women's participation in modern 
Lesotho politics must be examined in a holistic frame rather than from the 
narrow angle of culture. Moreover, as this Article will show, culture is not 
as much the culprit as the inability of law to evolve and meet changes in 
society.  

It is useful to begin analysis by juxtaposing women's involvement in 
traditional governing institutions against women's involvement in the 
current government, a nominal democracy with dismal female 
participation. In traditional society, women's participation in the two main 
governance structures, the Pitso and Le Khotla, was limited by authority of 
custom, but not completely absent. 23 During the days of Moshoeshoe, the 
Pitsos were public gatherings, or popular assemblies, where the king and 
his council would consult the public on a matter of national importance. 23 6 

It is therefore logical to assume that before any laws were introduced, they 
would first be discussed by the King and the Council and then put before a 
Pitso for approval. The Pitsos were predominantly male institutions, but 
women were allowed to attend. 237 They would sit at the back and would 
not participate in any discussions. 23 8  However, women might have taken 
the opportunity to discuss the issues with their husbands in the privacy of 
their homes and, perhaps, influence their husbands' actions. 2 3 9 

Le Khotla was a dispute settlement court as well as a public space for 
male members of society to discuss public affairs and engage in economic 
activities, such as softening cowhides for blankets, dresses, and sandal
making.240 In time, Le Khotla developed into an important institution for 
molding young men into responsible adults and future husbands. 24 1 Thus, 
it was an exclusively male institution consistent with the patriarchal order 

235. See Itumeleng Kimane & Matora Ntimo-Makara, The Deafening Silence of Women: 
Unfinished Democracy in Lesotho, in THE STATE, DEMOCRACY AND POVERTY ERADICATION 
IN AFRICA 237 (Khabele Matlosa et al. eds., 2008).  

236. See MACHOBANE, supra note 18, at 23; Sandra Walman, Lesotho's Pitso's: 
Traditional Meeting in a Modern Setting, 2 CANADIAN J. AFR. STUD. 167 (1968) (arguing 
that the institution is no longer effective because of the changing nature of society, 
especially the role of chiefs).  

237. Wallman, supra note 236, at 170.  
238. Kimane & Ntimo-Makara, supra note 235, at 241.  
239. Id.  
240. See MACHOBANE, supra note 18, at 14.  
241. See Makoa, supra note 6, at 7.
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of the Basotho society. 242 The way these two traditional bodies were 
organized evinces the narrow margins within which women participated in 
politics. Obviously, these traditional institutions faded with the 
introduction of modern systems of governance. However, new institutions 
have not afforded women any better chance than their traditional 
counterparts. Instead, modern rules and institutions have entrenched 
inequality in politics, and women have had to struggle for their voices to be 
heard. For example, even under the new mixed member proportional 
representation system (MMP) women remain a marginalized group in the 
political sphere. 2 43 

The legal avenue for advocating greater participation of women in 
politics is 20 of the Constitution. It provides that all citizens have rights: 
"(a) to take part in the conduct of public affairs, directly or through freely 
chosen representatives; 2 44 (b) to vote or to stand for election at periodic 
elections under this Constitution under a system of universal and equal 
suffrage; 2 45 [and] (c) to have access on general terms of equality to public 
service." 246 Women's movements and the donor community have put 
pressure on Lesotho's successive governments to actualize this right by 
opening up spaces and removing obstacles to women's active involvement 
in politics.2 47 Affirmative action is one way the government has sought to 
increase women's visibility and participation in politics. In 2004, an 
amendment was introduced to the Local Government Elections Act 1988 
that reserved one third of all seats in every council for women. 24 8 This 
amendment was unpopular even among civil society groups, and some 
sections claimed that it amounted to sexual apartheid. 24 9 But, according to 
Ntho, affirmative action in local council elections has been largely 

242. See Nqosa Mahao, 0 se re ho morwa 'morwa tow! African Jurisprudence Exhumed, 
43 COMP. & INT'L L.J. S. AFR. 317, 325 (2010) [hereinafter African Jurisprudence Exhumed] 
(mentioning the lack of participation by women in either the pitso or kgotla and the 
patriarchal domination of African jurisprudence).  

243. See KHABELE MATLOSA & CALAB SELLO, POLITICAL PARTIES AND 

DEMOCRATISATION IN LESOTHO 45 (2005); see also Mi Yung Yoon, Democratization and 
Women's Legislative Representation in Sub Saharan Africa, 8 DEMOCRATIZATION 169 
(2001) (showing how democratization has generally decreased women's representation in 
African parliaments). See generally Roddy Fox & Roger Southall, The General Elections in 
Lesotho, May 2002: Adapting to MMP, 23 ELECTORAL STUD. 545 (2004) (demonstrating the 
practicality and voter understanding of the new MMP system in Lesotho).  

244. LESOTHO CONST., 1993 20(1)(a).  
245. Id. 20(1)(b).  
246. Id. 20(1)(c).  
247. See, e.g., Stubbs, supra note 222, at 651 (discussing how the "MCA effect" 

influenced changes in law and gender policies in Lesotho).  
248. Local Government Elections (Amendment) Act 2004 18(a) (Lesotho).  
249. See M. Ntho, Developing a Political Culture of Democratic Governance: The 

Women's Movement and Political Efficacy in Lesotho, in THE STATE, DEMOCRACY AND 

POVERTY ERADICATION IN AFRICA 217, 232 (Khabele Matlosa et al. eds., 2008).
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successful. Ntho argues that not only have such efforts increased women's 
representative capacities, "but that women's political efficacy is enhanced 
through deliberate efforts to mobilize women around political 
leadership." 25 0 Further, although the government only proposed a 30% 
quota for women, the numbers have almost doubled overall. 25 1 

It is significant from a legal perspective that the affirmative action 
approach has passed constitutional muster. In Ts'epe v. Independent 
Electoral Commission and Others,252 which challenged the 
constitutionality of the amendment, the Court of Appeal observed that since 
the objective of the amendment was to accelerate advancement of 
historically disadvantaged women, the limitation that it imposed on the 
applicant's rights was "reasonable and justifiable in a free and democratic 
society." 253  For this reason the amendment was not unconstitutional. In 
reaching this conclusion, the court applied the three-pong test established in 
Mopa. Namely, the court held that the limitation must be clearly directed 
at an identifiable goal, it must be proportionate, and it should impair rights 
as minimally as possible. 254  This was the same test that the High Court 
applied in dismissing the claim.2  In addition, Judge Peete of the High 
Court observed that the responsibility of redressing inequality in society, 
described by his fellow judges as "particularly acute,"256 was not on 
government shoulders alone. 2 5 7 The court had to play its part by offering 
interpretations of the law that would help dismantle "patterns of past 
discrimination." 258 The applicant claimed that by reserving a third of the 
seats for women in his electoral area, he had been denied the right to 
participate in government and discriminated against contrary to 20 and 
18, respectively, of the Constitution. 2 59  Although the respondents did not 
dispute that the amendment violated the rights of the applicant, they 
contended that the discrimination was justifiable as a special measure. 26 0 

250. Id.  
251. Id.  
252. Ts'epe v. Indep. Electoral Comm'n, (2005) AHRLR 136 (LSCA), available at 

http://www.chr.up.ac.za/images/files/publications/ahrlr/ahrlr_2005.pdf.  
253. See Viljoen & Nsibirwa, supra note 2, at 357.  
254. Id. at 356.  
255. Ts'epe v. Indep. Electoral Comm'n 2005 (LSHC) at 19.  
256. Ts'epe v. Indep. Electoral Comm'n (2005) AHRLR 136 (LSCA) at 16, available at 

http://www.chr.up.ac.za/images/files/publications/ahrlr/ahrlr_2005.pdf.  
257. Ts'epe v. Indep. Electoral Comm'n 2005 (LSHC) at 27.  
258. Id.  
259. Id. at 2-3; Viljoen & Nsibirwa, supra note 2, at 354.  
260. See Viljoen & Nsibirwa, supra note 2, at 357.
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2. Marital Laws 

Legislation has also been aimed at addressing inequality in the marital 
environment. One example of such legislation is the Sexual Offences Act, 
enacted in 2003.261 The Act prohibits any sexual act that occurs in a 
coercive environment, regardless of whether the actors are in a marital 
relationship.2 62 Thus, the act encompasses abductions and other forms of 
customary marriage where consent is not obtained.  

The other legislation is the Legal Capacity of Married Persons Act 
(LCMPA). 263 This Act both abolished the common law marital power of 
the husband and removed the lingering minority status to which customary 
law wives had been subject. 264 The LCMPA also gave legal capacity to 
married women, enabling them to obtain guardianship over their minority 
children, chose their domicile, enter into contracts, register immovable 
property in their names, access credit facilities and even instigate lawsuits 
in their own names. 265 The full effect of the LCMPA will only be realized 
when several other pieces of legislation that entrench inequality have been 
amended. For example, the Deeds Registry Act 12 of 1967 (barring 
women from registering immovable property), 266 the Administration of 
Estates Proclamation 1935, and the Marriage Act 10 of 1974 must be 
amended. The Lands Act of 1979, which contained similarly 
discriminatory provisions, has since been repealed and replaced with the 
Lands Act of 2010.267 The new Act allows all adult Basotho citizens, 
irrespective of sex, to own land. 268 In fact, the Act provides that, where its 
provisions are in conflict with customary law, the Act shall prevail. 26 9 

Section 10 of the Lands Act of 2010 reinforces an equality scheme; it 

261. Sexual Offences Act 3 of 2003.  
262. See id. 3(1)-(3).  
263. Legal Capacity of Married Persons Act 9 of 2006. To give a glimpse of how the 

law had entrenched discrimination, consider the unreported High Court judgment Khuele v.  
Basotho Enterprises Development Corporation, in which a female submitted an application 
for her summary dismissal to be declared null and void and therefore set aside. The 
respondents raised objections in limine on several grounds, one of which was that she had 
no locus standi judico. The basis of this objection was that the applicant was a married 
woman and therefore subject to her husband's marital power. In other words, she could not 
bring an action without her husband's consent. Khuele v. Basotho Enter. Dev. Corp. 1987 
LSCA 96, available at http://www.lesotholii.org/ls/judgment/court-appeal/1987/96. See 
also N.A.M. Fanana, Legal Dualism and the Rights of Women: Thoughts for Law Reform in 
Lesotho, 14 LESOTHO L.J. 119, 127 (2001).  

264. Legal Capacity of Married Persons Act 9 of 2006 3(1) (Lesotho).  
265. Id. 3(3).  
266. See id. 14.  
267. Land Act 8 of 2010.  
268. Id. 6.  
269. Id. 4(3).
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establishes a presumption of joint ownership in marital property cases 
where property allocated to or acquired by one spouse is considered 
allocated to or acquired by both spouses, regardless of whether the 
marriage is customary or civil. This presumption operates in equal force in 
polygamous situations, where each of the wives has responsibility over 
"land matters relating to their household." 270 

III. Rules and Structures of Chieftainship Succession 

In the preceding sections, this Article has shown how pluralism affects 
the construction of equality law. This Article has also summarized the 
male primogeniture rule of succession and inheritance, and how it affects 
the use and access of property under Lesotho customary law. The 
preceding analysis shows that issues of equality between men and women 
in a plural legal society like Lesotho are still subject to much contestation.  
Further, the prospect of achieving harmony very much depends on the 
ability of the legal system to mediate competing views and laws.  
Chieftainship succession must be understood in this context. However, 
given the prominence of chieftainship and the fact that it is bound by the 
character and dynamic of state functions, there is undoubtedly an 
expectation that it respects the values embodied in the Constitution. To the 
extent that values conflict on the meaning of rights, they also expose the 
need to establish an appropriate framework for enjoyment and enforcement 
of rights. Clearly, one area that exposes that need-perhaps more than 
most-is chieftainship succession. This is because the succession rules are 
engrained in the statutory Chieftainship Act. Under the constitutional 
structure, the Chieftainship Act should be void of any "discriminatory 
effect," yet it still maintains the discriminatory rules of male 
primogeniture.271 This dichotomy gives rise to controversy over gender 
equality. 2 72 

This section proposes how best to negotiate, and perhaps ameliorate, 
the apparent contradictions arising from the Chieftainship Act. The 
objective is to show that affirmation of the same rules by 18(4) of the 
Constitution does not mean that all hope is lost. I will begin by introducing 
what I consider to be the changing nature of the chieftainship in Lesotho.  
Then, I will suggest that chieftainship should no longer be subject to 
customary rules. Next, I will argue that establishing chieftainship rules that 

270. Id. 10(4).  
271. See infra Part II.B.  
272. Lesotho is not alone in this regard. See Gisela Giesler, Troubled Sisterhood: 

Women in Politics in Southern Africa: Case Studies of Zambia, Zimbabwe and Botswana, 
94 AFR. AFF. 547 (1995) (noting that even in Zambia, the constitutional guarantee of the 
right to equality suffers exceptions for "ill-defined area of customary law").
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respect equality between sexes is not foreign to Lesotho customary law.  
Here, I will draw on past examples and events that indicate the 
accommodating tendencies of Lesotho customs to female leadership.  
Finally, I will attempt an interpretation of 18(4) within the broader 
framework of the constitutional imperatives in the rules of equality. I will 
suggest ways of interpreting the provision as not purely endorsing gender 
inequality in chieftainship succession.  

A. The Changing Character of Chieftainship 

Various accounts attribute the origins of the Kingdom of Lesotho to 
the great King Moshoeshoe, who, in the 1880s, welded together the various 
chiefdoms and southern kingdoms fleeing the brutality of the Zulu, folding 
them all into one unified nation. 273 Moshoeshoe's symbolism of a unified 
Basotho nation characterizes the nature of power and authority invested in 
the chieftainship and the esteem that the chieftainship demands of its 
subjects. On the other hand, it carries with it the unquestionable 
recognition of the dominance of the male chiefs. In the pre-colonial 
Basotho society, the chiefs were the unquestionable custodians of 
traditional law and instruments of governance. 274  It should be noted, 
however, that the institution of chieftainship acquired considerable political 
power and authority only after the arrival of missionaries, and later, the 
British.275 It was then that the chieftainship evolved, acquiring 
characteristics of authority that it had never had previously. For example, 
the hierarchy of chiefs that now exists began when missionaries christened 
Moshoeshoe as Morena e Moholo, the head of all chiefs. 276  Before, all 
Basotho chiefs were mostly autonomous and authority over them was 
negotiated. 277  Further, the principle of divine rights of chiefs, which 

273. See generally ELIZABETH A. ELDREDGE, A SOUTH AFRICAN KINGDOM: THE PURSUIT 

OF SECURITY IN THE NINETEENTH-CENTURY LESOTHO (1993) (tracing the evolution of the 
Kingdom and the rise of Moshoeshoe as the unquestionable King of the Basotho); THE 

MFECANE AFTERMATH: RECONSTRUCTIVE DEBATES IN SOUTHERN AFRICAN HISTORY 

(Carolyn Hamilton ed., 1995) (linking the upheavals caused by Amazulu in Southern veld 
with the rise and growth of the Basotho Kingdom); MACHOBANE, supra note 18, at 5 
(arguing that the symbolism of Moshoeshoe was also a source of sovereignty); PETER 

SANDERS, MOSHOESHOE, CHIEF OF THE SOTHO (1975) (isolating the factors that contributed 
to the hegemony of the Koena clan of Moshoeshoe over the Kingdom).  

274. See, e.g., MACHOBANE, supra note 18, at 14-17.  
275. See Sam Rugege, The Future of Traditional Hereditary Chieftaincy in Democratic 

Southern Africa: The Case of Lesotho, in SOUTHERN AFRICA AFTER APARTHEID 148, 158 
(Sehoai Santho & Mafa Sejanamane eds., 1991).  

276. MACHOBANE, supra note 18, at 11-13.  
277. Various accounts illustrate how chiefs in traditional Basotho society ruled with the 

consent of the people. See, e.g., David Coplan & Tim Quinlan, A Chief by the People: 
Nation Versus State in Lesotho, 67 AFRICA 27 (1997).
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encapsulates the idea of birth rights, is relatively recent. Analysts suggest 
that the principle evolved in the immediate period after the Gun War of 
1880-1881,278 when the symbolism of chiefs as divine rulers emerged in 
deliberations during the war. 279  Such factors changed the institution and 
made it more authoritative and dominant, while concurrently sharpening 
the class distinctions between chiefs and commoners. Because of their 
dominance, chiefs became corrupt and unresponsive to their subjects. 2 80 

Complaints about arbitrary land allocation, confiscation of property, and 
unfair administration of justice were just a few of the institutional ills that 
may have driven the colonial authority to institute regulatory measures on 
chieftaincy powers. 2 8

1 Other factors were purely administrative-those 
arising from the need to support the British system of indirect rule. The 
first legislative framework implemented by the British to regulate 
chieftainship was the Chieftaincy Powers Native Administration 
Proclamation of 1938.282 It set up a system for the recognition of chiefs by 
the British High Commissioner; 28 3 spelled out the duties, functions, and 
overall powers of the chiefs; 284 dictated the obligations of commoners 
towards chiefs 285 ; and outlined the offenses and penalties for violations by 
chiefs and their subjects. 2 86 

The Basutoland Native Courts Proclamation also passed that year, 
affecting the exercise of chieftainship powers. 287  The Proclamation 
specifically provided for the "recognition, constitution, powers and the 
jurisdiction of the Native Courts and generally for the administration of 
justice" in the territory. 288 It streamlined the functions of courts manned by 
chiefs by imposing a regulatory regime based on a system of warrants.  
Chiefs who had not been issued warrants were not permitted to adjudicate 

278. See STEPHEN GILL, A SHORT HISTORY OF LESOTHO 125 (1997).  
279. See MACHOBANE, supra note 18, at 11; Nqosa Mahao, Colonial Rule and 

Transformation of Chieftainship in Southern Africa: A Case Study of Lesotho, 21 SPECULUM 
JURIs 206, 211 (2007).  

280. See, e.g., Sam Rugege, The Struggle over the Restructuring of the Basotho or 
Chief's Courts in Lesotho: 1903-1950, 3 LESOTHO L.J. 159, 162-63 (1987).  

281. See MACHOBANE, supra note 18, at 183-84 (quoting Sir Alan Pim, REPORT ON 
FINANCIAL AND ECONOMIC POSITION OF BASUTOLAND (1935)) (describing the report as 
having noted the "backwardness of the chiefs, for the autocracy of most of them").  

282. Chieftainship (Powers) Proclamation 61 of 1938.  
283. Id. 3; Poko v Lerotholi (2006) LSHC 140 (holding that a person could only 

become Chief, Sub-Chief or Headman if recognized by the High Commissioner and his 
name published in the gazette as mandated by 3(1) of the Proclamation).  

284. Id. 4-8.  
285. Id. 6.  
286. Id. 10.  
287. Local and Central Courts Proclamation 62 of 1938.  
288. Id. 1.
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disputes and impose penalties. 2 89  Through these laws and other 
administrative maneuvers by the British, who saw to the establishment of 
institutions such as the National Council and Legislative councils, 
chieftainship was slowly alienated from its customary roots and 
incorporated into the colonial civil service.  

1. Typology and the Dynamics of Change in Post-Independence 
Period 

Since the colonial days, chieftainship regulations have undergone 
numerous changes, most of which have served to enhance the 
chieftainship's role in the civil service. 290 Following Lesotho 
independence, a constitutional monarchy was established. Chieftainship 
was already present as an important organ of civil administration. The 
1966 Constitution further entrenched chieftainship with civil service by 
recognizing the role of chiefs in the new democracy. It also established the 
College of Chiefs-the offices of the Principal Chiefs and other chiefs
and the Senate-a second chamber of parliament whose membership 
included the Principal Chiefs. Most importantly, the Constitution provided 
that chiefs would perform functions as conferred upon them by law. 2 91 

Because of the new dispensation, the Chieftainship Act of 1968 rendered 
the Chieftainship Proclamation of 1938 obsolete. 2 92 

The Constitution and the 1968 Act completed the integration of the 
chieftainship into government. Notably, these arrangements were adopted 
wholesale by the 1993 Constitution. As a result, chieftainship is a tiered 
structure that operates at different levels. The highest tier is the King, who, 
in the current constitutional structure, exercises only marginal political 
power. 293 Traditionally, he would be the Morena e Moholo, or the 
Paramount Chief, whose claim to authority is both territorial and 
dynastic. 294 Below him are the Principal Chiefs, Ward Chiefs, headmen, 

289. Id. 2 (giving the Resident Commissioner powers to "suspend, cancel, or vary any 
warrant recognizing or establishing a Native Court or defining the jurisdiction of any such 
court or the limits within which such jurisdiction may be exercised").  

290. Milestones include the 1954 Report of the Committee on Administrative Reform 

(chaired by Sir Henry Moore), which recommended the decentralization of authority and 
therefore a wider latitude for the deployment of chiefs; the joint Constitutional Reform 

Committee and Basutoland Council, which produced the Report on Constitutional Affairs in 
1958 (led to the adoption of the 1959 Constitution); and the 1963 Constitutional 
Commission report, which was the precursor to the 1966 Constitution.  

291. LESOTHO CONST., 1966 88.  
292. Act 22 of 1968. There was a subsequent amendment in 1984.  
293. See Mahao, supra note 19, at 165.  
294. The term Paramount Chief first appeared in the Report of the Select Committee, 

Basutoland Annexation Bill of 1871, in reference to Moshoeshoe's sons Letsie, Masupha, 
and Molapo. The term then found its way into colonial legislation-section 2 of the Native
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and any other chiefs as may be acknowledged by law and whose succession 
to office has been approved by the King "acting on advice of the 
Minister."29' Today, there are twenty-two Principal Chiefs who make up 
the College of Chiefs. 296 

As chiefs integrated into civil service, their overall authority was 
somewhat limited in favor of a more inclusive and participatory approach 
to decision-making, especially in rural areas. 29 7 This limitation, brought 
about by legislative intervention, indicates that a new kind of relationship is 
developing between chieftainship and government which has the effect of 
shedding the cleavages of custom. For example, the Local Government 
Act of 1997 was an attempt by the government to reorganize community 
roles and local government structures and align them with national 
economic development goals. While this Act may have been sensitive to 
the fact that chiefs are influential at the local level, and, thus, should be 

into 298 incorporated into all local development programs, it nonetheless limited 
their role in local government considerably. For example, the Act gave the 
Minister power to create four councils: Community Councils, Urban 
Councils, Municipal Councils, and Rural Councils. 299 Although there are 
positions reserved for chiefs in all of the Councils, these positions are 
elected, which means that chiefs must compete for them.30 0  Further, the 
number of chiefs in each council has been limited to two.30 1  This means 
that chiefs can no longer unilaterally make decisions on important council 
matters. 302 Secondly, the Act gave the Councils the power to control 
grazing areas, burial, fire, and natural resources, all of which had 
previously been under the sole control and authority of the chiefs. 30 3 

The overall effect of the Local Government Act of 1997 was to limit 

Administration Law (Cap 54). A Paramount Chief is defined in this section as "any person 
recognised as such by the High Commissioner, and includes any person recognised as regent 
or as acting paramount chief." See DUNCAN, supra note 58, at 43.  

295. See LESOTHO CONST., 1993 2(1); see also Tim Quinlan and Malcom Wallis, Local 
Governance in Lesotho: The Central Role of Chiefs, in GRASSROOT GOVERNANCE? CHIEFS 
IN AFRICA AND THE AFRO-CARIBBEAN 146, 147 (Donald Ray & Purshottama S. Reddy eds., 
2003).  

296. See LESOTHO CONST., 1993 103 (specifying the functions of the College).  
297. See The Laws ofLerotholi, supra note 57, at 135.  
298. See Motlamelle Anthony Kapa, Chieftainship and Decentralisation in Lesotho: 

Problems ofReconciliation, 15 LESOTHO L.J. 193, 198 (2005).  
299. Local Government Act 7 of 1997 4.  
300. See KHALI VICTOR MOFUOA, LOCAL GOVERNANCE IN LESOTHO: IN SEARCH OF AN 

APPROPRIATE FORMAT, at 9 (Electoral Inst. for the Sustainability of Democracy in Afr., 
Occasional Paper No. 33, 2005), available at http://www.eisa.org.za/PDF/OP33.pdf.  

301. Id.  
302. It should be noted that the Act precludes Principal Chiefs from participating in the 

councils. See Local Government Act 7 of 1997 4(a)-(c).  
303. MOFUOA, supra note 300, at 11.
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the authority of chiefs by deferring all actions relevant to the local 
community to the Councils. A 2004 amendment to the Act, meant to 
facilitate decentralization of local governments, 304  changed nothing 
substantial except to relax the procedure for appointment of chiefs to the 
Councils; now, chiefs may merely be "nominated" by other chiefs. 30 The 
diffusion of chiefly authority works in tandem with the aspirations of a 
democratic dispensation proffered by the 1993 Constitution. Perhaps most 
importantly for this Article, the changes indicate possibilities for 

renegotiating the role of chieftainship in light of changed societal needs.  
The structure of chieftainship elucidated above shows how integral the 

chieftainship role has become in governance. It also illustrates that 
chieftainship is no longer a customary institution. Although chieftainship 
still enjoys certain privileges and authority evolved from its customary 
origins, the office is essentially civil in nature. This has far-reaching 
implications, not only for understanding how gender dynamics impact its 
functions, but also in discerning the nuances of how political power is 
dispensed and negotiated in the Basotho society. Finally, it is important to 
recognize the traditional element that makes chieftainship in Lesotho such 

a complex edifice. Elsewhere, I have argued that the legitimacy of the 
chieftainship institution in Lesotho is based on its foundation in tradition.30 6 

However, because chieftainship has been absorbed into the civil service, 
such legitimacy has become an asset only to be exploited by the ruling 
elite. Thus, despite the institution's more contemporary garb, most of its 
benefactors still hope to maintain some hold on customary law. However, 
as long as such a connection is forced on the institution, tension between 
progressives, who seek to promote economic and political growth, and 
conservatives, who seek to preserve the power of custom, will continue.  
Because of this tension, issues of gender equality in chieftaincy succession 
must be resolved within the margin of accommodation that the contending 
ideological berths are willing to concede. Before attempting to predict a 
suitable compromise, it is imperative that we highlight the issues of 
contention that have arisen, thus far, with regard to chieftainship 
succession. As indicated above, the problem arises from the inability of the 
plural legal system to harness various aspirations and legal polities toward 
a common goal. This failure is explicit in the manner in which statutes 
dealing with chieftainship institutions have more or less adopted an 
informal posture; this leaves the most important aspects of chieftainship to 
be dictated by customary law. As a result, human rights approaches with 

304. See Robert Sperfeld, Decentralisation and the Establishment of Local Government 
in Lesotho, (Jul. 9, 2006) (unpublished dissertation, Universitat Potsdam), available at 
http://opus.kobv.de/ubp/volltexte/2006/1086/pdf/sperfelddiplom.pdf.  

305. See Local Government (Amendment) Act of 2004 4(1)(b).  
306. See The Laws of Lerotholi, supra note 57, at 143.
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the potential to streamline informal rules and bring equity to methods of 
chieftainship appointment have become difficult to sustain. To explicate 
the precise nature of the problem, it is worthwhile to examine the 
procedures for chieftainship succession as established by law and scrutinize 
their shortcomings in meeting the goals of gender equity as envisaged by 
the Constitution and international human rights law.  

2. Debating the Status of Chiefs 

Apart from the general, changing nature of the chieftainship 
institution, the dynamics inherent in its relationship with the government 
suggest that the position has acquired a distinct status that moves it away 
from the hold of customary law. If this is so, the chieftainship envisaged in 

10 of the Chieftainship Act is not purely a customary institution.  
Therefore, the benefits of the customary law exemption should be 
applicable. As we have seen, the nature of chieftainship as an institution 
has evolved since 1938, when the first regulatory framework was 
established. The current Chieftainship Act and the Constitution have 
completely taken the institution out of the realm of customary law and 
established it firmly as an organ of civil service. This is evident from the 
methods of appointment which now require approval of the Minister and 
official publication, limitation of functions, and moderated insertion into 
structures of governance established under the constitutional framework; 
elaborate disciplinary processes and methods of removal; and complete 
separation from the judiciary. 307 All of these attributes indicate that the 
institution is meant to discharge its functions according to the ethos of the 
Constitution.  

In the past, the chief performed functions dictated by custom; these 
functions were unlimited except, perhaps, by public opinion. 30 8 Even in the 
early days of colonial administration, the chief, by virtue of 8(1) of the 
1938 Proclamation, was allowed to issue orders "prohibiting, restricting, 
regulating, or requiring to be done any matter or thing which the paramount 
chief, by virtue of any native law or custom for the time being in force...  
."309 This power was, of course, subject to the repugnancy clause.  

Under present arrangements, chiefs are subordinated to the government in 
ways that do not allow them to resort to custom in dealing with their 
subjects. The Chieftainship Act, in prescribing functions for chiefs, affirms 

307. Id. at 138.  
308. See Rugege, supra note 275, at 148 (asserting that the pre-colonial chiefs were 

responsible for security of their people, maintenance of public order, custodianship of all 
resources, resolution of disputes, and provision of assistance to the indigent).  

309. Chieftainship (Powers) Proclamation 61 of 1938 9(1)(u).  
310. Id.
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that they have the responsibility to support the government, the King, and 
the Constitution of Lesotho. 3 11  Therefore, chieftainship is no longer a 
customary institution, and the Chieftainship Act may not discriminate on 
the basis of customary law.  

B. Appointment of Chiefs. Effecting Pluralism 

Bearing in mind that part of the problem for sustaining gender equity 
in chieftainship succession is brought about by legislative deference to 
informal law, let us now examine how the Chieftainship Act of 1968 fits 
into the bill. This Act defines a chief rather curiously by stating what the 
term includes and not what it is.312 Thus, the definition does not offer 
much except to list three categories of persons who qualify as chiefs: 
Principal Chiefs, ward chiefs, and headmen. 313 This Act also includes a 
fourth category of persons who may not necessarily be Principal Chiefs, 
ward chiefs, or headmen, but who qualify as chiefs under the Act 
nonetheless. 3 14 These persons must meet the stringent conditions set out in 
the Act. 31 In 1984, this provision was amended to allow for admission of 
"persons whose right of succession had been recognized by the King acting 
in accordance with the advice of the Minister." 316  This amendment was 
likely inserted into the Act to give the government some leverage in 
dealing with the chaotic results of poor management of the official 
appointment process. The office of the chief is hereditary, which means 
that only those in a chief's lineage can succeed him. The Chieftainship Act 
provides that: 

When the office of the chief becomes vacant, the first born or 
only son of the first marriage or only marriage of the chief 
succeeds to that office, and so, in the descending order, that 

311. Chieftainship Act 22 of 1968 6.  
312. Id. 2.  
313. Id. 2(a).  
314. Id. 2(b).  
315. These include the requirements that: the person has been a chief by the time Order 

26 of 1970 came into force, has obtained approval from the King, and has assumed office 
through the customary rule of male primogeniture. In Ministry of Home Affairs and Local 
Government v. Sokoane, the court ordered the publication of the applicant's name despite 
the fact that his predecessor's name had not been gazetted by the British High 
Commissioner in terms of the Chieftainship Powers Proclamation of 1938. The court 
observed that "it was never the intention of the legislature to close the door on legitimate 
claimants to the office of the chief merely because their names did not appear in the 
gazette." Ministry of Home Affairs & Local Gov't v. Sakoene 2001 (2000-2004) LAC 332, 
at 334. See also Maqetoane v. Minister of Interior 1984 1 (LSCA) at 2, available at 
http://www.saflii.org/ ls/cases/LSCA/-1984/8.pdf (holding that the court could not create an 
official declaration of a headman who was not gazetted).  

316. Chieftainship (Amendment) Act No. 12 of 1984 2(c).
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person succeeds to the office who is the first born or only son of 
the first or only marriage of a person who but for his death or 
incapacity, would have succeeded to that office in accordance 
with this subsection.3 17 

This provision is an adaptation of the Basotho customary law contained in 
the Laws ofLerotholi, which also provides: 

The succession to the chieftainship shall be by right of birth: that 
is the first born male child of the first wife married: if the first 
wife has no male issue then the first born male child of the next 
wife married in succession shall be the chief: provided that if a 
chief dies leaving no male issue the chieftainship shall devolve 
upon male following according to succession houses. 318 

Section 3 of the Chieftainship Act establishes the supremacy of the Act 
over the Laws ofLerotholi or any other informal rules of custom, so that in 
the event of inconsistency between the Act and the customary law, the Act 
will prevail. 3 1 9 

Most of the jurisprudence emerging from these provisions of the 
Chieftainship Act have neither challenged its constitutionality nor 
contested the gender inequality exemplified by the male primogeniture 
rule. Rather, the jurisprudence focuses on procedural defects in the scheme 
for recognition of chiefs, 320 whether claimants qualified as sons within the 
meaning of the Act, 32 1 and issues of jurisdiction.322 These disputes arise 
because the Chieftainship Act has frozen the method of appointing chiefs 
along the lines of a custom that, in ordinary circumstances, accepted many 

317. Chieftainship Act 22 of 1968 10(2).  
318. See Laws of Lerotholi 2; see also Griffith v. Griffith, 1926-53 HCTLR 50 

(Lesotho); Molapo v. Molapo 1973 (1926-1953) HCTLR 50 (LSCA) (resolving a dispute 
about succession to chieftainship); Sebastian Poulter, Marriage, Divorce and Legitmacy in 
Lesotho, 21 J. AFR. L. 66 (1977) (discussing Molapo v. Molapo). This rule was re-enacted 
in 10 of the Chieftainship Act of 1968.  

319. See, e.g., Matala v. Peete 1978 LLR 378 (LSHC) at 379 (noting that succession to 
chieftainship is "now governed by the provisions of Chieftainship Act 22 of 1968 as 
amended").  

320. See, e.g., Ministry of Home Affairs & Local Gov't v. Sakoene, 2001 (2000-2004) 
LAC 332; Maqetoane v. Minister of Interior 1984 1 (LSCA) at 2 (holding that the court 
could not create an official declaration of a headman who was not gazetted); Mofoka v.  
Lihanela 1987 1 (LSCA), available at http://www.lesotholii.org/ls/judgment/high
court/1987/137 (holding that it was improper for court to consider an appeal based on an un
gazetted headman).  

321. See Chona v. Chona (1982-1984) LLR 182 at 188 (holding that "legitimate" as used 
in the Act referred to biological son of the holder of office bom in wedlock); Lebona v.  
Minister of Interior 1978 LLR 120 (holding that the right to succeed had accrued prior to the 
claimant being adopted and thus he was ineligible to succeed).  

322. See Nko v. Nko (1990-1994) LAC 212 (holding that a magistrate's court had 
jurisdiction to determine questions of chieftainship succession).
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variations and changes in its administration. In the days of Moshoeshoe, 
chiefs assumed office in various ways: through popular support, the 
practice of placing, and also through birth. 32 3  Accounts exist of chiefs 
appointed by popular demand when the heir was indisposed or simply 
considered unsuitable for office. 324 This position is explained by Jingoes: 
"The choice of the actual ruler was subject to the people's approval, even 

though the custom was that the first son of the senior house rule. If that first 
son was, say, an idiot, the people would help decide who would act as ruler 
in his place." 3 2 5 

Placing was Moshoeshoe's practice of appointing his confidants as 
chiefs over groups under his territorial control. 32 6 Thus, birthright was just 
one of the ways in which a person could ascend to chieftainship. However, 
even with this method, there were other requirements that ensured that the 
community had a voice in chieftainship appointment. Notable was the 
practice of ratification, first by the family council (Kgotla) and then by 
public assembly (Pitso).3 2 7  Current legislation, however, rules out all of 
these methods and makes chieftainship contingent on rules that do not 
strictly pay homage to how society handled appointments of chiefs. In 
effect, the Act has frozen the rules and dictates to the people what their 
custom ought to be. Implicit in this legislative framework is the reinvention 
of custom and the ossification of extant rules in the name of Lesotho 
customary law.  

C. Women Chiefs: Past and Present 

The courts in Lesotho have long rejected the notion that women 
cannot be chiefs under any circumstances, or that they are incapable of 
holding any administrative office. This dates back to the 1950s and the 
landmark case of Bereng Griffith v. Mantsebo Seeiso Griffith.3 2 8  When 
Chief Seeiso Griffith died in 1940, his widow, 'Mantsebo Seeiso Griffith, 
sought to act as regent during the minority of the heir, Bereng Seeiso 

323. See MOTLAMELLE ANTHONY KAPA, CONSOLIDATING DEMOCRACY THROUGH 

INTEGRATING CHIEFTAINSHIP INSTITUTION WITH ELECTED COUNCILS IN LESOTHO: A CASE 

STUDY OF FOUR COMMUNITY COUNCILS IN LESOTHO 37-40 (2010); African Jurisprudence 
Exhumed, supra note 242, at 321 (arguing that even Moshoeshoe became king not by birth 
but by his own strength of character).  

324. See EDMUND H. ASHTON, THE BASUTO 193 (1952) (discussing how the Bataung clan 
appointed Khiba their chief and bypassed his brother Lekhetho).  

325. See STIMELA JASON JINGOES, A CHIEF IS A CHIEF BY THE PEOPLE 183 (1975).  

326. See IAN HAMNETT, CHIEFTAINCY AND LEGITIMACY: AN ANTHROPOLOGICAL STUDY 

OF EXECUTIVE LAW IN LESOTHO 25 (1975).  
327. See African Jurisprudence Exhumed, supra note 242, at 321. Contra L.B.B.J.  

Mochabane, Mohlomi, 1 J. S. AFR. HIST. STUD. 110 (1976).  
328. Griffith v. Griffith, 1926-53 HCTLR 50 (Lesotho).
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Griffith, the decedent's son. 32 9 The minor's uncle, Bereng Griffith, raised 
an objection, claiming that the widow, as a woman, was not entitled to act 
as a regent under Basuto custom. 3 30 Relying on the Laws of Lerotholi, he 
argued that the widow lacked capacity to act as guardian to the child or to 
administer the estate, and that she was herself a minor.331 The court 
rejected these claims on several grounds: First, there was ample evidence 
that the practice of appointing women as regents or in acting capacity 
among the chieftainship was taking root in Lesotho. 332 After reviewing the 
evidence, Judge Lansdown concluded that, "amongst the chieftain class of 
the Basuto people-and it is this class that we are concerned in the main 
issue of this case-there has been a development in the status of women 
which entirely negates the proposition submitted by the plaintiff...."33 3 

Second, the so-called custom of widow-inheritance, or Kenela, was not 
widely practiced and, according to the evidence, was a dying custom. 33 4 

The plaintiff therefore could not claim that he had any right under this 
custom to assume guardianship of the widow or the estate. 335 Third, the 
procedure followed in appointing the widow met all the requirements of 
custom as the court understood them, and therefore could not be faulted. 33 6 

The widow, Chieftainess 'Mantsebo Seeiso Griffith, proceeded to rule as 
Paramount Chief for nineteen years.  

The terms "regency" and "acting" first appeared in the Native 
Administration Proclamation of 1938.337 It provided: 

The person for the time being holding the office or rank of 
Paramount Chief of Basutoland is hereby vested with the powers 
of Paramount Chief as defined in this Proclamation. Provided 
that during any minority, illness, absence or incapacity of the 
Paramount Chief, or in the event of a vacancy in the office of the 
Paramount Chief, such powers shall be exercised by such person 
as shall be recognised as a Regent or as Acting Paramount Chief, 
as the case may be, by the High Commissioner. 3 38 

This provision was not far-fetched or totally contrary to Lesotho 
customs. Already, the Laws of Lerotholi partially recognized the position 
of widows, especially 11(2), which provided that if there is no male issue 
in any house, a senior widow would become the heir. Additionally, 14(2) 

329. Id. at 52 para. D.  
330. Id. at 53 para. E.  
331. Id. at 54-55.  
332. Id. at 56-57.  
333. Id. at 81 para. C.  
334. Id. at 57 para. A; id. at 63 para. F.  
335. Id. at 69 para. C.  
336. Id. at 83 para. D.  
337. Note the amendment by Proclamation No. 35 of 1944.  
338. Chieftainship (Powers) Proclamation 61 of 1938 2 (emphasis added).
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provided that, in circumstances where a man died and left only female 
children, his widow would be the heiress to his estate and property, subject 
to supervision by male guardians. Having been solidified in the 
proclamation, the idea of "regency" or "acting" was later adopted, with 
minor modification, by the Chieftainship Act of 1968. Section 13 of the 
Act, which regulates acting appointments, now grants widows the right to 
act as chiefs. Interestingly, the Act does not limit appointments of women 
to cases where the heir is still a minor; women may be appointed as acting 
chiefs in their own rights. 3 39  The appointment is, however, subject to 
approval of the King acting on advice of the Minister. 340 It seems 
undisputed that while in acting capacity a woman chief is expected to 
discharge all the functions of the office and is entitled to all the rights to 
which a male counterpart would be entitled. 34 1 Thus, in terms of quality, 
there is little difference between male and female chiefs; certainly, there 
are no records suggesting that women chiefs have underperformed because 
of their gender. There is evidence suggesting that, in certain cases, women 
chiefs were preferred. Mahao discusses the interesting case of Princess 
Mmamochesane Sebetoane of Makololo, who became a regent after her 
father's death in 1951 and subsequently sought to abdicate her post. 3 4 2 Her 
subjects had to convene a pitso to try and dissuade her from stepping 
down.343 

Moreover, the jurisprudence seems to show that the appointment of 
women in acting capacity is no longer contentious and that the Basuto seem 
to have accepted that women can perform such a role, both where their 
children have been declared heir to the estate and in their own right. Still 
problematic is the status of the "heir," which determines the validity of the 
acting appointment. In Nalebanye v. Chieftainess 'Mammualle 
Chabaseoele, the appellant sued, claiming the ward chieftainship held by 
the respondent in an acting capacity. 34 4 The respondent was the mother to 
Mualle, who had been named heir to the estate of the late Chief 
Chabaseoele. 3 4

' The appellant claimed that his mother was the first wife of 

339. See, e.g., Letele v. Letele 1997 1 (LSCA), available at 
http://www.lesotholii.org/ls/judgment/court-appeal/1997/90 (Chieftainess 'Masera was 
appointed in her own right as acting Chief when her husband Chief Nkhahle died and there 
was no male heir.).  

340. Chieftainship Act 22 of 1968 10(8).  
341. See, e.g., Rakhoboso v. Rakhoboso 1997 (1995-1999) LAC 331 (LSCA) (holding 

that the removal of acting appointed officials is invalid if the appointees are not notified of 
such removal actions and afforded an opportunity to be heard).  

342. See African Jurisprudence Exhumed, supra note 242, at 325-26.  
343. Id.  
344. Nalebanye v. Chabaseole 1981 1 (LSHC) at 1, available at 

http://www.lesotholii.org/ls/judgment/high-court/1981/66.  
345. Id.
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Chief Chabseoele; therefore, he should be the rightful heir according to 
10 of the Act. 346 The court accepted this argument and upheld his claim.  

In Makoanyane Letele v. Sekate Letele, the dispute focused on the 
meaning of "legitimate"-whether a son born long after the death of the 
chief could be considered legitimate for purposes of succession under the 
Act.34 The respondent sued the appellant over chieftainship rights, 
claiming that the appellant was an illegitimate child and therefore not 
entitled to succeed to chieftainship. 34 8  The trial court accepted this 
claim.34 On appeal, the appellant argued that although he was born long 
after his father died, he was a legitimate son and therefore entitled to 
succeed to chieftainship pursuant to 10 of the Chieftainship Act. This is 
because Basotho customary law recognized Kenela (leviratic union). 35 0 

The appellate court found, as a matter of customary law, that "a child born 
of a widow while under the power of the husband's family is legitimate," 35 1 

and that death did not dissolve a customary marriage. 35 2 The court allowed 
the appeal and dismissed the respondent's claim. 3 53 

D. Constitutional Imperatives 

Previous sections have discussed the nature of constitutional issues 
arising from the construction of the law on equality based on the Bill of 
Rights in the 1993 Constitution. They have also sketched the extent to 
which the prohibition against discrimination is limited under 18 of the 
same Constitution. Given these imperatives, an argument can be made that 
the procedure for appointment of chiefs contained in 10 of the 
Chieftainship Act, which restricts eligibility based on sex, is 
unconstitutional. As previously mentioned, the right to equality, the 
prohibition against discrimination, and the custom-based limitations on 
discrimination are constitutionally sanctioned.3 4 However, in the absence 
of 18(4) of the Constitution, the constitutional debate of 10 of the 
Chieftainship Act could not arise because non-discrimination is generally 
impermissible in any rights protection regime. Therefore, the Lesotho 
Constitution presents a rather unique situation, perhaps because its legal 
system has been slow to imbibe global changes. Be that as it may, it is 

346. Id. at 2-3.  
347. Letele v. Letele 1997 1 (LSCA) at 4-5, available at 

http://www.lesotholii.org/ls/judgment/court-appeal/1997/90.  

348. Id. at 4.  
349. Id. at 21.  
350. Id. at 5.  
351. Id. at11-12.  
352. Id. at11.  
353. Id. at 21.  
354. See supra Part II.
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possible to defeat the exemption to non-discrimination contained in 18(4) 
by establishing an interpretative scheme based on a hierarchy of rights.  
Before debating the unconstitutionality of the impugned provision, the 
issue of hierarchy of rights must first be disentangled.  

1. Constitutional Hierarchy of Rights 

Ronald Dworkin postulates that rights are political "trumps" possessed 
by each individual that may supersede some collective goal. 355 This 
hypothesis justifies the view that rights may stand on a higher plane than 

governmental policy. Likewise, differentiated approbation of rights is not 
uncommon and a right may, in certain instances, be considered more 
fundamental than other rights. 356 Similarly, in making choices as to which 
rights should limit others and how to justify those choices, courts create a 
hierarchy of rights, allowing certain rights to trump the others. The notion 
of "intra-constitutional hierarchy" highlights how a court, in defining the 
scope of one right, may invoke another competing right.11 

In South Africa, for example, the right to equality embodied in 9 of 
the South African Constitution has been held to trump the right to enjoy 
culture embodied in 31.3"8 Likewise, the Supreme Court of the United 
States in Brown v. Board ofEducation35 9 decided that the right of the black 
minority to equal access to education should "trump" the associational right 

355. See RONALD DWORKIN, TAKING RIGHTS SERIOUSLY Xi (1977).  
356. This view resonates with some indications of hierarchy found in the corpus of 

international human rights law. For example, the controversial categorization of rights into 
the so-called first, second, and third generations is itself an acknowledgment that some form 
of hierarchy does exist. See generally Louis B. Sohn, The New International Law: 
Protection of the Rights of Individuals Rather than States, 32 AM. U.L. REv. 1 (1982) 
(discussing the development and implementation of first, second, and third generation 
human rights). In other instances, the rather curious distinction that scholars draw between 
individual rights and collective rights also points in this direction. See, e.g., Nanko Van 
Buuren, Distinguishing Criteria of Human Rights, in THE INTERNATIONAL DIMENSION OF 

HUMAN RIGHTS 43, 53-57 (Karel Vasak and Philip Alston eds.,1982). At the domestic 
level, such hierarchy may also be created by legislation. See, e.g., Kristin N. Wuerffel, 
Discriminating Among Rights: A Nation's Legislating a Hierarchy of Human Rights in the 
Context ofInternational Human Rights Customary Law, 33 VAL. U.L. REv. 369, 371 (1998) 
(arguing that by passing Religious Freedom Act of 1998, the US Congress had effectively 
created a hierarchy of rights). Nonetheless, it should be noted that the debate on hierarchy 
of international human rights is not settled partly because of the difficulty in distinguishing 
"fundamental rights" from "ordinary rights." See Theodor Meron, On a Hierarchy of 
International Human Rights, 80 AM. J. INT'L. L. 1, 8-9 (1986).  

357. See Adam M. Dodek, Constitutional Hierarchy: Solicitor-Client Privilege as Super
Constitutional Right (Oct. 19, 2003), available at http://ssm.com/abstract=1548078.  

358. See, e.g., Gumede v. President of the Republic of S. Afr. 2009 (3) BCLR 243 (CC) 
(S. Afr.); Bhe v. Khayelitsha, 2005 (1) BCLR 1 (CC) (S. Afr.); Shilubana v. Nwamitwa, 
2009 (2) SA 66 (CC) (S. Afr.). See also Ntlama, supra note 79.  

359. Brown v. Board of Education, 349 U.S. 294 (1955).
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of the white majority. In Lesotho, the constitutionality of the limitations 
placed on prohibition against discrimination by 18(4), which are based on 
customary law, cannot be justified or explained without reference to the 
more fundamental right to equality. This means that the right to equality 
trumps other rights associated with customary law. Moreover, this includes 
any other rights that may be claimed by virtue of 35 of the Constitution as 
well. Interestingly, author Adam Dodek alludes to the notion of "intra
constitutional hierarchy," which can be cascaded down to single rights. 36 0 

Here, differentiation that exists within one right could give rise to some 
kind of hierarchical consideration. For example, there are grounds for 
arguing that the general prohibition against discrimination in 18(4), 
especially in instances where sex and race are implicated, should be 
allowed to trump the exception in this section which allows discrimination 
on the basis of custom.  

2. Justiciability and Double Entrenchment 

In addition to the aforementioned, the Lesotho Constitution creates a 
de facto hierarchy of rights. First, there are justiciable and non-justiciable 
rights. Justiciable rights are contained in chapter two of the Constitution.  
These include rights to life, liberty, expression, fair trial, equality, and 
freedom from discrimination. 361 Non-justiciable rights are in chapter three 
and are referred to as principles of state policy. 362  Non-justiciable rights 
include socioeconomic rights, such as education, work, health, and 
environment.363 

Second, a hierarchy is created when the Constitution seeks to balance 
entrenchment with change. 364 In this regard, the Constitution establishes 
three methods of altering its provisions. First, sets of clauses can be altered 
by a passage of legislation to that effect by simple majority 365 or by a two
thirds majority vote in either house. 366 Additionally, clauses cannot be 
altered unless the legislation receives an affirmative vote of two-thirds 
from either house and an additional approval by a referendum. 367 The latter 

360. See generally Dodek, supra note 357, at 51 (discussing the relationships between 
rights in the intra-constitutional hierarchy).  

361. See LESOTHO CONST., 1993 4-24.  
362. Id. 25-36.  
363. Id.  
364. See id. 85. Note that the terminology is not of "amendment" but "alteration," 

which implies that the constitution anticipates that changes will occur through judicial 
interpretation or legislative action.  

365. See id. 85(2).  
366. See id. 85(3)(b).  
367. Id.
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imposes "double entrenchment." 368 The rights subject to this requirement 
enjoy greater protection and could even be thought of as embodying higher 
values.  

3. Amendment? 

In view of the alteration scheme discussed above, one can argue that 
achieving gender equality presents a compelling reason to consider 

amending 18(4). The amendment process is an integral part of 
constitutional development because it allows a political society to maintain 

a healthy balance between entrenchment and change. It makes desirable 
social reforms possible and also protects the higher values of society.  
Therefore, gender activists in Lesotho should not shy away from calling for 
an amendment of the Constitution to remove 18(4). However, given the 
experiences since 1993, a constitutional amendment, though desirable to 
bring change to this clause, may be hard to come by. As evident from the 
examples below, most amendments to the Constitution have been instigated 
by weighty issues of political governance and security rather than 
realignment of social priorities. Since 1993, the Constitution has been 
amended a paltry five times. The first amendment, in July 1996, 
streamlined state security organs after the successful transformation from 
military rule to democracy. 369 The second amendment dealt with election 
processes and the National Assembly. 370 These were further strengthened 
in 2001 when the fourth amendment introduced the Mixed Member 
Proportional electoral system and established the Independent Electoral 
Commission.371 The third amendment, in 1998, merely changed the title of 
the police from a "force" to "service." 372 The most recent amendment, in 
2004, sought to align the Constitution with reforms in the public service, 
particularly with the strengthening of the disciplinary processes. 37 3 Thus, it 

368. See Maope, supra note 63, at 396.  
369. See Act No. 1 of 1996 (discussing the effect on section 145, the establishment of the 

Lesotho Defence Forces in replacement of the Defence Commission, and the act of 

streamlining police and prison administration). See Khabele Matlosa, From a Destabilising 
Factor to a Depoliticised and Professional Force: The Military in Lesotho, in EVOLUTIONS 

AND REVOLUTIONS: A CONTEMPORARY HISTORY OF MILITARIES IN SOUTHERN AFRICA 94 
(Martin Rupiya ed., 2005).  

370. Act No. 7 of 1997.  
371. Electoral Reform and Political Stability in Lesotho, supra note 74, at 79; See FAKO 

JACKSON L1KOTI, DEMOCRACY AND ELECTIONS IN LESOTHO: THE CHALLENGE OF LESOTHO 

MIXED MEMBER PROPORTIONAL SYSTEM (MMP) 1, available at http://www.globalcrisis 
solutions.org/libraries/democracy_andelections%20_inlesotho.pdf.  

372. Act No. 5 of 1998.  
373. See Judicial Officers Ass'n of Lesotho v. Mosisili, 2006 (LSHC) at 150; see also 

Mapule Maema, Unionism and Public Service Reform in Lesotho: Between Legislative 

Constraints and Apathy (2010) (M.A. Thesis, Rhodes University) (on file with author)

214 Vol. 22:2



2013 Chieftainship.Succession and Gender Equality in Lesotho

is unlikely that pursuits of gender equality could inspire an amendment in 
the near future. Moreover, it may be difficult to marshal political support 
for the amendment because custom has such a huge political significance in 
Lesotho. Removing the limitation that custom places on the relationship 
between men and women may be tantamount to diminishing the influence 
of the monarchy. Whereas custom may be in a state of constant flux, 
efforts to improve or adopt customary rules to modem conditions are often 
very problematic in circumstances where the monarchy retains tremendous 
influence and is regarded as the custodian of culture. Even in other 
multicultural societies, such influence is apposite to the continued ability of 
the elite to manipulate cultural identity as a symbol of their sustained hold 
on power. Overall, pluralism presents a dilemma that emerges from an 
uncritical commitment to official customary law and the desire to reaffirm 
the cultural identity of a people.374 One author has captured this dilemma 
as follows: 

Because nationalist politics had cultivated and used much of the 
rhetoric of cultural nationalism, the so-called rehabilitation and 
attempted conservation of customary law seemed to be a logical 
process consistent with the objectives of decolonization and 
indigenization of the legal system.375 

Apart from the ideological indisposition, getting the amendment 
approved by parliament may be practically impossible because the 
traditionalists in parliament form a majority. 376  The twenty-two Principal 
Chiefs form the majority in the Senate. 3 7 7 Another factor that cannot be 
discounted is that the King must assent to any new law which he is unlikely 
to do if a law undermines his authority or is inimical to the rules of 
custom. 378 

Maope argues that the exemption of 18(4) from "double 
entrenchment" paved the way for the removal of discrimination through 
legislative action. 379  In his view, parliament could enact legislation to 

(discussing how the amendment removed disciplinary powers from the Public Service 
Commission and invested it on heads of department).  

374. See, e.g., Norman Miller & Elliott P. Skinner, The Political Survival of Traditional 
Leadership, 6 J. MODERN AFR. STUDIES 183, 198 (1968).  

375. See Alice Armstrong et al., Uncovering Reality: Excavating Women's Rights in 
African Family Law, 7 INT'L. J.L. & FAM. 314, 323 (1993) (quoting Bart Rwezaura, From 
Native Law and Custom to Customary Law (1992) (unpublished manuscript)).  

376. Most members of parliament, apart from the twenty-two Principal Chiefs in the 
lower house, come from rural areas where the chieftainship has immense influence and the 
hegemony of traditionalism is inescapable.  

377. See LESOTHO CONST., 1993 55.  
378. See id. 3(3).  
379. See Maope, supra note 63, at 397.
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remove discrimination based on custom or religion. 3 80  His argument is 

fortified by the fact that the Constitution enjoins the state policies "aimed at 
promoting a society based on equality, justice for all its citizens regardless 

of race, color, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status." 381 This decree was meant to 
affirm the commitment of the state towards protecting and nurturing values 
of equality. Indeed certain legislative measures have already been taken to 
remove elements of discriminatory practice in marital property and in 

political practice within local government. 38 2 There is no doubt, however, 
that much more needs to be done. Lesotho's country report, submitted to 
the Fiftieth session of the Committee on the Elimination of Discrimination 

against Women, indicated the willingness of the government to institute 
changes that would allow greater participation by women in all spheres of 
life. 383 The African Peer Review Mechanism (APRM) Report of 2008 
equally noted that Lesotho has yet to put in place adequate measures for the 
promotion and protection of women's rights. 3 8 4 Further, while there may 
be evidence of national commitment to "'raising the status of women and 
increasing their presence in power and decision-making,"' there are still 
challenges yet to overcome. 385 

It is apparent that rights of equality and the prohibition against 
discrimination are so fundamental that any attempt to limit their enjoyment 
is an affront to constitutionalism. Whereas in a multicultural society the 
values attached to rights may sometimes be debatable, it is clear that in 
Lesotho, society has moved far beyond the position attained in 1993. By 
sticking to the literal meaning of the provisions in the 1993 Constitution, 
the courts may end up enforcing rules that no longer reflect the true 
aspirations of society. Instead, the law should create space for Basotho 
women to realize their aspirations by removing, and not bolstering, 
obstacles to equality. Looking at the changing political situation and the 
emerging policies on gender, especially after 2006, customary law no 
longer has the monopoly on rules defining the relationship between men 
and women. Even if it did, the extant interpretation of customary law that 
current legislation perpetuates does not accurately represent the state of law 
at the time of its creation. Undoubtedly, the version of customary law that 
the Constitution seeks to protect is out of tune with living realities of 

380. Id.  
381. LESOTHO CONST., 1993 26.  
382. See supra Part II.C.  
383. CEDAW Lesotho Report, supra note 7, at para. 3.  
384. See AFRICAN PEER REVIEW MECHANISM, COUNTRY REVIEW REPORT No. 12, 

KINGDOM OF LESOTHO, para. 277-302 (2010), available at http://aprm
au.org/document/country-review-report-kingdom-lesotho.  

385. Id. at para. 290.
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society. Moreover, as the society struggles to shed conservativism and 
adverse elements of patriarchy, and acclimate to the changes wrought by 
economic liberalization of the past two decades, maintaining extant rules of 
custom that perpetuate equality may not augur well for the future 
development of the country.  

CONCLUSION 

This Article has been a modest attempt to map the trajectories of 
change in the law relating to gender equality with a view to presenting 
some thoughts on how to deal with the discrimination that the rules on 
chieftainship succession engender. Recognizing that tracking changes in 
the law necessarily involves traversing the jungle of pluralism, this Article 
sought to unravel how the 1993 Constitution and competing regimes of 
customary law construct the meaning of equality. It began by illustrating 
how the immediate post-colonial political turmoil galvanized the 
institutions of tradition while inhibiting the consolidation of democracy and 
the rule of law. During this period, patriarchy became entrenched and 
trumped the liberal vision of the Constitution. Additionally, this Article 
has shown that a completely new path began with the restoration of 
democracy in 1993, but much remains to be done. Rules governing the 
relationship between men and women in traditional societies may not have 
prescribed equality to the standards that modern human rights law requires, 
but they have shown a remarkable propensity to accommodate change.  
The problem is the rigidity of the law of the state, which has frozen some 
of these customary rules, making them immune to the change that is 
occurring in society. This view emerges from the analysis of 10 of the 
Chieftainship Act, its potential ramifications on the exercise of rights 
guaranteed by the Constitution, and the overall qualifications of the 
aspirations of modern Basotho society. The Article also notes that, even 
within the Constitution itself, a hierarchy of rights has been created which 
elevates the rights of equality in 19 above the limitations on non
discrimination in 18(4). The inevitable conclusion to be drawn from this 
discussion is that any interpretation of 18(4) that diminishes or abrogates 
rights to equality and non-discrimination goes against-the overall scheme of 
rights and guarantees that the Constitution establishes.
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This is an era when harassment of lesbian, gay, bisexual, and 

transgender students is being addressed by public school systems 
throughout the country. Rarely, however, do educators or policy-makers 
acknowledge that LGBT discrimination may be legislated into public 
school curricula. This Article looks at No Promotion of Homosexuality 
provisions-known as "no promo homo" laws-as they exist in American 
public school sexual education. The laws of seven states (Alabama, 
Arizona, Mississippi, Oklahoma, South Carolina, Texas, and Utah) are 

compared and contrasted, including discussion of lingering sodomy laws 
and analysis of attempts at repeal or amendment. Particular attention is 

given to the current state of the law in Texas where, nine years after the 

landmark Supreme Court decision in Lawrence v. Texas, the defunct 
sodomy law remains on the books and is a mandated element of public 
school sex education. This Article advocates updating these antiquated 

laws to reflect both the culture of equality promised in American public 
schools and the unconstitutionality of laws prohibiting homosexual 
conduct.  

INTRODUCTION 

In the world of law students, attorneys, judges, and justices, there are 
many landmark cases. The significance of cases like Erie' or McDonnell
Douglas2 cannot be overstated. But, in the wider world, cases such as these 
are unknown. The cases that become household names-Brown v. Board 
of Education,3 Roe v. Wade4-are controversial, but they are also more 
than that. They present issues that search the heart. They ask what it 
means to be human. Lawrence v. Texas is one of these cases.5 

John Lawrence and Tyron Garner had been convicted, in 1998,6 of 
"deviate sexual intercourse."7 They were two consenting adult men who, 
in the privacy of Mr. Lawrence's apartment, engaged in a non-commercial 
intimate act. They had sex. Houston police officers, responding to a false 
weapons disturbance report, burst into Lawrence's residence, observed the 
two men, and arrested them.8 

Lawrence and Garner were charged and convicted under 21.06 of 

1. Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).  
2. McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  
3. Brown v. Bd. of Educ. of Topeka, Kan., 347 U.S. 483 (1954).  
4. Roe v. Wade, 410 U.S. 113 (1973).  
5. Lawrence v. Texas, 539 U.S. 558 (2003).  
6. Terri Langford, "No Contest Plea in Texas Sodomy Case," Associated Press, Nov.  

20, 1998, available at http://www.glapn.org/sodomylaws/usa/texas/txnews13.htm.  
7. Lawrence, 539 U.S. at 563.  
8. Id.
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the Texas Penal Code.9 This statute, titled "Homosexual Conduct," states: 
"A person commits an offense if he engages in deviate sexual intercourse 
with another individual of the same sex." 10 In Texas, deviate sexual 
intercourse includes "any contact between any part of the genitals of one 
person and the mouth or anus of another person."" Texas's 21.06 is a 
sterling example of a sodomy law.  

Sodomy laws have been in place in the United States for 
generations. 12 Although many of these laws purport to criminalize certain 
acts of heterosexual sex,"3 their limited application makes it clear that 
"states [have] used sodomy laws to construct a criminal class comprised 
[sic] of gay men and lesbians."'4 The mere existence of these laws, even if 
they are rarely enforced, has a devastating and far-reaching effect on 
persons who identify as lesbian, gay, bisexual, or transgender." The 
presumed criminal status of homosexuals has been used to justify police 
harassment, employment discrimination, and refusals to award custody of 
minor children.16 The risks associated with being openly homosexual have 
forced countless individuals to remain "in the closet."' 7 

This pervasive anti-homosexual sentiment has engendered an ideology 
known as "no promotion of homosexuality," or "no promo homo," which 
has found expression in public education legislation.'8 An early attempt by 
the Oklahoma legislature to allow the dismissal of public school teachers 
who were found guilty of "advocating . . . encouraging or promoting" 
homosexuality' 9 was invalidated by the United States Court of Appeals for 
the Tenth Circuit as facially overbroad.2 Other broad no promo homo 
education laws have met similar fates.2 ' But in the eggshell-strewn realm 

9. Id.; TEX. PENAL CODE ANN. 21.06 (West 2012).  
10. TEX. PENAL CODE ANN. 21.06.  
11. Id. 21.01(1)(A).  
12. See History of Sodomy Laws, http://www.glapn.org/sodomylaws/history/history.htm 

(last visited Dec. 28, 2012) (presenting an overview of proscriptions against non-procreative 
sexual acts).  

13. See, e.g., ALA. CODE 13A-6-65 (West 2012) (referring to "deviate sexual 
intercourse with another person" without limitation to homosexual conduct).  

14. Christopher R. Leslie, Lawrence v. Texas as the Perfect Storm, 38 U.C. DAvis L.  
REv. 509, 511 (2005).  

15. Id. at511-17.  
16. Id.  
17. Id. at 514.  
18. William N. Eskridge, Jr., No Promo Homo: The Sedimentation of Antigay 

Discourse and the Channeling Effect of Judicial Review, 75 N.Y.U. L. REv. 1327, 1359 
(2000).  

19. OKLA. STAT. tit. 70, 6-103.15 (repealed 1989); Nat'l Gay Task Force v. Bd. of 
Educ. of the City of Okla. City, 729 F.2d 1270, 1272 (10th Cir. 1984), aff'd, 470 U.S. 903 
(1985).  

20. Nat'l Gay Task Force, 729 F.2d at 1272.  
21. Eskridge, supra note 18 (discussing examples of no promo homo laws that have
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of public school sex education, no promo homo statutes remain rarely 
challenged and rarely discussed.  

This Article will evaluate the no promo homo elements in sex and 
health education laws in seven states. It will consider the interaction 
between these no promo homo laws and the largely unenforceable sodomy 
laws that remain on the books in six of the seven states. It will also analyze 
the attempts that have been made-or that have not been made-to amend 
these laws. Particular focus will be placed on the current state of the law in 
Texas, where John Geddes Lawrence and Tyron Garner were born, raised, 
and arrested.  

I. No Promo Homo Elements in Sex and Health Education Laws 

The no promo homo approach can take many forms, all along the 
spectrum from subtle to overt. The Northeast and the West Coast, perhaps 
not surprisingly, do not seem to mandate this philosophy. However, 
throughout the rest of the country, no promo homo requirements persist in 
public school sex education and health education laws. 22 This Article will 

consider the laws in Alabama, Arizona, Mississippi, Oklahoma, South 
Carolina, Utah, and Texas.  

A. Alabama 

In 1992, the Alabama legislature enacted a law entitled "Minimum 
contents to be included in sex education program or curriculum." 2 3  The 
law emphasizes abstinence outside of marriage. 24 It calls for presentation 
of statistical information about teenage pregnancy and sexually transmitted 

25 
infections. It addresses peer pressure, harassment, and sexual 
exploitation. 26  It also requires "[a]n emphasis, in a factual manner and 
from a public health perspective, that homosexuality is not a lifestyle 
acceptable to the general public and that homosexual conduct is a criminal 
offense under the laws of the state." 27 

It hardly bears observing anymore that reference to homosexuality as 
a "lifestyle" is demeaning to persons who identify as sexual minorities. 2 8 

been challenged on First Amendment principles).  
22. See, e.g., ALA. CODE 16-40A-2(c)(8) (West 2012); ARIz. REV. STAT. ANN. 15

716 (West 2012); OKLA. STAT. tit. 70, 11-103.3 (West 2012).  
23. ALA. CODE 16-40A-2 (West 2012).  
24. Id. 16-40A-2(A)(1)-(2).  
25. Id. 16-40A-2(C)(3).  
26. Id. 16-40A-2(C)(6)-(7).  
27. Id. 16-40A-2(C)(8).  
28. See GAY & LESBIAN ALLIANCE AGAINST DEFAMATION, MEDIA REFERENCE GUIDE 6 

(8th ed. 2010), http://www.glaad.org/files/MediaReferenceGuide2010.pdf ("There is no
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Also, one might reasonably wonder about the strength of the correlation 
between "a public health perspective" and what is "not . . . acceptable to 
the general public." 29 The former may appear to be merely a flimsy 
justification for the latter. There is no question, however, that this no 
promo homo law resides at the overt end of the spectrum. It states its topic 
openly.30 It also goes beyond lack of promotion, demanding an active 
denouncement of homosexuality.3 

In addition to instructing students that homosexuality is not 
"acceptable," teachers in Alabama public schools are required to teach that 
"homosexual conduct is a criminal offense." 32  This is a reference to an 
Alabama Sexual Offenses statute, entitled "Sexual Misconduct." 33 It reads, 
in pertinent part: "A person commits the crime of sexual misconduct if ...  
[h]e or she engages in deviate sexual intercourse with another person under 
circumstances other than those covered by [non-consensual intercourse 
statutes]. Consent is no defense to a prosecution under this subdivision." 34 

Deviate sexual intercourse, in Alabama, is defined as "any act of 
sexual gratification between persons not married to each other involving 
the sex organs of one person and the mouth or anus of another." 3  A basic 
understanding of human anatomy tells us that homosexual conduct may 
have been at the forefront of the legislators' minds when they drafted this 
definition. However, the commentary to the "Sexual Misconduct" statute 
eliminates any doubt: 

In the original draft, [this provision] covered deviate sexual 
intercourse without lawful consent. . . . If both actors were adult 
and both consented, there was no offense; but this subdivision 
was changed by the legislature to make all homosexual conduct 
criminal, and consent is no defense. 3 6 

Alabama's Sexual Misconduct statute is a sodomy law. 37 Unlike 
Texas's 21.06, Alabama's law ostensibly targets both heterosexual and 
homosexual acts. But the commentary makes clear that the intent of the 
legislature was to criminalize homosexual conduct. 3 8  Regardless, the 

single lesbian, gay or bisexual lifestyle. Lesbians, gay men and bisexuals are diverse in the 
ways they lead their lives. The phrase 'gay lifestyle' is used to denigrate lesbians and gay 
men, suggesting that their orientation is a choice and therefore can and should be 'cured."').  

29. ALA. CODE 16-40A-2(C)(8) (West 2012).  
30. See id.  
31. See id.  
32. Id.  
33. ALA. CODE 13A-6-65 (West 2012).  
34. Id.  
35. Id. 13A-6-60(2).  
36. Id. 13A-6-65 cmt. (emphasis added).  
37. See id. 13A-6-65.  
38. Id. 13A-6-65 cmt.
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portion of the law that applies to consensual acts was invalidated by 
Lawrence nearly a decade ago. 39 Yet this unenforceable law remains on 
the books in Alabama. No attempt is being made to repeal or amend it.  

This invalidated law does not simply loom in the background. It is not 

a ghost of paradigms past. Rather, it continues to shape the education 
provided to youths in public schools across Alabama. Students are taught 
that homosexuality is a "lifestyle" that is "unacceptable." 40  And they are 
still taught that it's a crime. 4 1 

B. Arizona 

In 1991, the Arizona legislature enacted a law entitled "Instruction on 
acquired immune deficiency syndrome; department assistance."4 2 The 
statute requires that information provided in public school sex education be 
medically accurate and that it promote abstinence. 43 Course materials are 
supposed to "dispel myths regarding transmission of the human 
immunodeficiency virus." 44 The statute further mandates: 

C. No district shall include in its course of study instruction 
which: 

1. Promotes a homosexual life-style.  
2. Portrays homosexuality as a positive alternative life-style.  
3. Suggests that some methods of sex are safe methods of 
homosexual sex.45 

Here, again, we see homosexuality referred to as a "life-style." 4 6 The 
notion of homosexuality as a choice, and an inferior one, is conveyed 
clearly by the term "alternative life-style" and by the legislature's 
determination that such a "life-style" cannot be depicted as "positive." 47 

As with the Alabama sex education statute,4 8 the Arizona law makes no 
attempt to disguise its topic; it refers specifically and intentionally to 
homosexuality. 49  However, Arizona's version, rather than being a 
requirement, is a prohibition. It does not demand that teachers say 

39. Lawrence v. Texas, 539 U.S. 558, 567 (2003) ("The statutes do seek to control a 

personal relationship that, whether or not entitled to formal recognition in the law, is within 
the liberty of persons to choose without being punished as criminals.").  

40. ALA. CODE 16-40A-2(c)(8) (West 2012).  
41. See id.  
42. ARIz. REV. STAT. ANN. 15-716 (West 2012).  
43. Id. 15-716(B)(2)-(3).  
44. Id. 15-716(B)(5).  
45. Id. 15-716(C).  
46. Id.; see also ALA. CODE 16-40A-2(c)(8) (West 2012).  
47. ARIZ. REv. STAT. ANN. 15-716(C) (West 2012).  
48. ALA. CODE 16-40A-2(C)(8) (West 2012).  
49. ARIz. REv. STAT. ANN. 15-716(C) (West 2012).
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anything, provided they refrain from saying certain things. 50 The wording 
of the statute indicates that Arizona legislators took the spirit of "no promo 
homo" literally. It is worth noting that the law does not preclude all 
discussion of homosexuality. A teacher who chose to denigrate the 
"homosexual life-style" or who chose to depict homosexuality as a 
negative "alternative life-style" would be safely within the confines of this 
law.51 

Unlike the Alabama statute that covers many aspects of sex 
education, 52 the Arizona law purports to address, specifically, AIDS 
education. It demands that the information provided to students be 
"medically accurate" and "dispel myths" about HIV.5  It is difficult to 
reconcile these instructions with the command to avoid indicating "that 
some methods of sex are safe methods of homosexual sex."54 Including no 
promo homo elements in an AIDS education statute effectively mandates 
the spread of misinformation and the perpetuation of stigmas.  

The Arizona statute does not require teachers to instruct their students 
on the criminality of homosexual conduct. Arizona repealed its sodomy 
law in 2001." The provision stated: "A person who knowingly and 
without force commits the infamous crime against nature with an adult is 
guilty of a class 3 misdemeanor."56 The repeal was signed by then
Governor Jane Hull, who wrote, "Keeping archaic laws on the books does 
not promote high moral standards; instead, it teaches the lesson that laws 
are made to be broken." 5 7 

Legislators in Arizona appear to prefer this proactive approach. In 
2011, a proposed amendment to the AIDS education statute, entitled 
"Instruction on sexually transmitted infections; department assistance; 
definition," was introduced in the Arizona senate. 58 The bill, which did not 

50. Id.  
5 1. See id.  
52. ALA. CODE 16-40A-2 (West 2012). See supra notes 23-27 and accompanying 

text.  
53. ARiz. REv. STAT. ANN. 15-716(B)(2), (5) (West 2012).  
54. Id. 15-716(C)(3). Although it is important to avoid suggesting that HIV/AIDS is 

"a gay man's disease," it is likewise folly to ignore the importance of condom education for 
sexual minority youth. See Condoms and HIV Prevention: Position Statement by UNAIDS, 
UNFPA, and WHO, UNAIDS (March 19, 2009), 
http://www.unaids.org/en/Resources/PressCentre/Featurestories/2009/March/20090319prev 
entionposition/ ("Effective condom promotion targets not only the general population, but 
also people at higher risk of HIV exposure, especially [several other high-risk groups] and 
men who have sex with men.").  

55. The Equity Act of 2001, ch. 382, 2001 Ariz. Legis. Serv. (West).  
56. ARIz. REv. STAT. ANN. 13-1411 (repealed 2001).  
57. Barbara Dozeots, Arizona Repeals Sodomy Laws, SODOMY LAWS (May 9, 2011), 

http://www.glapn.org/sodomylaws/usa/arizona/aznews24.htm.  

58. S.B. 1457, 50th Leg., 1st Reg. Sess. (Ariz. 2011).
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get past its introduction, was sponsored by six senators. 59 The text began 
by changing the course of instruction from permissive to compulsory: 
"Each common, high and unified school district may shall provide 
instruction.... "960 It proposed to expand the emphasis of instruction to all 
sexually transmitted infections, not only HIV/AIDS. 6 1 It defined standards 
for "medically accurate" information, requiring compliance with industry 
methods, peer-review, and acceptance by relevant experts. 62 The proposed 
amendment also deleted the entire no promo homo portion of 15-716.  
The six Arizona senators who introduced the bill appeared to suggest that 
health education can and must be provided to all students without bias, 
judgment, or categorization.63 

C. Mississippi 

In 1998, the Mississippi legislature enacted a law entitled 
"Abstinence-only or abstinence-plus education." 64  The law explains that 
abstinence-only curricula are the state standard. 6 5 Allowance is made for 
schools to offer "abstinence-plus" education, but the only apparent 
difference is that abstinence-plus may include discussion of "the nature, 
causes and effects of sexually transmitted diseases, or the prevention of 
sexually transmitted diseases." 66  For both types of education, the statute 
requires emphasis on abstinence and the "likely negative" consequences of 
"not abstaining." 67  It calls for discussion of "unwanted sexual advances" 
and of how drug and alcohol use might increase a person's vulnerability. 6 8 

It allows for "a factual presentation of the risks and failure rates of' 
condoms and contraceptives, provided there are no demonstrations of how 
such items are used. 69  The statute also requires teachers to present "the 
current state law related to sexual conduct, including forcible rape, 
statutory rape, paternity establishment, child support and homosexual 
activity." 7 

This is an interesting grouping of topics. One might not intuitively 

59. Id.  
60. Compare id., with ARiz. REV. STAT. ANN. 15-716(A) (West 2012).  
61. Compare Ariz. S.B. 1457, with ARiz. REV. STAT. ANN. 15-716(A), (B)(5) (West 

2012).  
62. Ariz. S.B. 1457, revised F.  
63. See id. (requiring all school districts to provide "sex education that is medically 

accurate and comprehensive").  
64. Miss. CODE ANN. 37-13-171 (West 2012).  
65. Id. 37-13-171(2).  
66. Id. 37-13-171(3).  
67. Id. 37-13-171(2)(a).  
68. Id. 37-13-171(2)(c).  
69. Id. 37-13-171(2)(d).  
70. Id. 37-13-171(2)(e).
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think of child support provisions as "law related to sexual conduct." 71 But 
the connection is, of course, graspable, particularly within the framework 
of abstinence-only education. From a no promo homo perspective, there is 
no question that this statute attaches a stigma to "homosexual activity" 
when it is the final item in a list that begins with "forcible rape."72 Apart 
from that underlying judgment, the Mississippi law differs from the 
Alabama and Arizona statutes by avoiding societal views and focusing 
solely on the criminal status of "homosexual activity." 73 

Mississippi's sodomy law is called, simply, "Sodomy." 74  It employs 
classic sodomy language, conflating homosexuality and bestiality: "Every 
person who shall be convicted of the detestable and abominable crime 
against nature committed with mankind or with a beast, shall be punished 
by imprisonment in the penitentiary for a term of not more than ten 
years." 7 5 This law remains on the books, despite Lawrence, without 
attempted repeal. 76 Interestingly, while this sodomy law prescribes the 
punishment for each person who has been convicted of "the detestable and 
abominable crime against nature," it does not expound upon the 
circumstances under which a person may be charged with the crime. 77 This 
lack of specificity may mean that Mississippi's law technically remains 
valid despite Lawrence. It is arguable that this law was never intended to 
be enforced against consenting adults who privately engage in "the 
detestable and abominable crime against nature." 78 

Regardless of whether this sodomy law is enforced or even 
enforceable, it remains a required element of Mississippi's public school 
sex education curriculum. 79 In 2011 and 2012, five bills were introduced in 
the Mississippi legislature proposing amendments to the "Abstinence-only 
or abstinence-plus education" statute. 80 Not one of these bills got past its 
introduction. 81 

71. Id.  
72. Id.  
73. Compare MIss. CODE ANN. 37-13-171 (West 2012) (focusing ostensibly on 

criminal status), with ALA. CODE 16-40A-2(c)(8) (West 2012) (focusing on public 
opprobrium as well as criminal status), and ARiz. REV. STAT. ANN. 15-716(C) (West 
2012) (prohibiting positive representation of homosexuality).  

74. MIss. CODE ANN. 97-29-59 (West 2012).  
75. Id.  
76. See generally Lawrence v. Texas, 539 U.S. 558 (2003) (holding that the Texas 

sodomy law was unconstitutional under the Fourteenth Amendment).  
77. MIss. CODE ANN. 97-29-59.  
78. See id.  
79. Id. 37-13-171(2)(e) (failing to specify which statutes must be discussed in 

conveying "the current state law"; there is no question the Sodomy statute is "related to 
sexual conduct ... and homosexual activity" (quoting Miss. CODE ANN. 97-29-59)).  

80. Id. 37-13-171.  
81. H.B. 507, 2011 Leg., 126th Sess. (Miss. 2011); H.B. 1091, 2011 Leg., 126th Sess.
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The amendments proposed by these five bills suggest that there are 
two competing philosophies in the Mississippi legislature. On one hand, 
there was House Bill 1091, introduced in January of 2011.82 This bill 
represented what might be termed "the Victorian perspective." The text of 
this proposed amendment went to great lengths to avoid the word "sex." 83 

"Sexual intercourse" became "reproductive activity." 84  "Unwanted sexual 
advances" became "unwanted advances." 8 5  "Sex-related education" 
became "reproductive education."8 6  And, proving that everything old is 
new again, "sexually transmitted diseases" became "venereal diseases."87 

Also, the option to discuss condoms and contraceptives, factually and 
without demonstration, was deleted.88 

The only place in the entire proposed amendment of 37-13-171 that 
any form of the word "sex" remained was in subsection (2)(e), which 
required educators to teach "the current state law related to. . .homosexual 
activity." 89 The other topics in the list-which included forcible rape, 
statutory rape, paternity establishment, and child support-remained, as 
well. 90 One might even argue that, thematically, the provision made more 
sense as amended because it no longer stated that these topics were all 
"related to sexual conduct." 9 1 Nevertheless, the no promo homo paradigm 
remained, and teachers would still have been required to instruct students 
on the reigning criminality of homosexual activity.9 2 

The other philosophy at play in the Mississippi legislature might be 
termed "the baby-steps perspective." To call it progressive would be an 

(Miss. 2011); H.B. 965, 2011 Leg., 126th Sess. (Miss. 2011); H.B. 203, 2012 Leg., 127th 
Sess. (Miss. 2012); S.B. 2599, 2012 Leg., 127th Sess. (Miss. 2012).  

82. Miss. H.B. 1091.  
83. See generally id.  
84. Compare Miss. H.B. 1091(2)(f) (using "reproductive activity"), with Miss. CODE 

ANN. 37-13-171(2)(f) (West 2012) (using "sexual intercourse").  
85. Compare Miss. H.B. 1091(2)(c) (using "unwanted advances"), with Miss. CODE 

ANN. 37-13-171(2)(c) (using "unwanted sexual advances").  
86. Compare Miss. H.B. 1091(2) (using "reproductive education"), with Mss. CODE 

ANN. 37-13-171(2) (using "sex-related education").  
87. Compare Miss. H.B. 1091(2)(d) (using "venereal diseases), with Miss. CODE ANN.  

37-13-171(2)(d) (using "sexually transmitted diseases").  
88. Compare Miss. H.B. 1091(2)(d) (deleting optional inclusion of "discussion on 

condoms or contraceptives"), with Mss. CODE ANN. 37-13-171(2)(d) (noting that 
instruction "may include a discussion on condoms or contraceptives").  

89. Compare Miss. H.B. 1091(2)(e) ("Teaches the current state law related to ...  
forcible rape, statutory rape, paternity establishment, child support and homosexual 
activity"), with Miss. CODE ANN. 37-13-171(2)(e) ("Teaches the current state law related 
to sexual conduct, which includes forcible rape, statutory rape, paternity establishment, 
child support and homosexual activity").  

90. Id.  
91. Id. (emphasis added).  
92. See Miss. CODE ANN. 97-29-59 (West 2012).
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overstatement; but this approach, evident in both of the bills introduced in 
2012,"3 seems intent on moving the Mississippi sex education curricula in 
the direction of modernization. The Senate bill focused on changing the 
default "state standard" curriculum from abstinence-only to abstinence
plus.94  The primary result of this change, as it was presented in the bill, 
was that educating students about "the nature, causes and effects of 
sexually transmitted diseases, or the prevention of sexually transmitted 
diseases" 95 would become mandatory, and the instruction would include 
"access to school nurses and youth-friendly preventive health services." 96 

Despite its more open approach, the Senate bill made no attempt to alter the 
no promo homo element of the original statute. 97 

The 2012 House bill brought the current "Abstinence-only or 
abstinence-plus education" statute forward for possible amendment without 
specifically addressing any of its provisions. 98  However, this bill did 
propose new, detailed guidelines for establishing the sex education 
curricula.99 These guidelines included definitions of the terms "factual 
information" and "medically accurate."' 0 0 There was a distinctly new 
tone-less ominous and more thorough-in the mandated discussions of 
sexually transmitted infections. For example, "Course material and 
instruction shall present the latest medically factual information regarding 
both the possible side effects and [the] health benefits of all forms of 
contraception.... ".101 

These proposed guidelines also included the following provision: 
"Course material and instruction shall be free of racial, ethnic, gender, 
religious or sexual orientation biases."10 2 If this bill had been enacted, with 
no changes made to the original no promo homo requirement in 37-13
171,103 teachers would have undoubtedly faced a conundrum. It would be 
difficult to instruct students that "homosexual activity" is criminal as a 
"detestable and abominable crime against nature"10 4 without suggesting 

93. H.B. 203, 2012 Leg., 127th Sess. (Miss. 2012); S.B. 2599, 2012 Leg., 127th Sess.  
(Miss. 2012).  

94. Miss. S.B. 2599(3).  
95. Compare Miss. S.B. 2 599(3)(g) (mandating education about sexually transmitted 

diseases and providing access to preventive health services), with MIss. CODE ANN. 37-13
171(2)(d) (West 2012) (describing the abstinence-only approach).  

96. Miss. S.B. 2599(3)(h).  
97. Miss. S.B. 2599.  
98. Miss. H.B. 203.  
99. See generally id.  

100. Miss. H.B. 203(2)(a)(i), (ii).  
101. Miss. H.B. 203(2)(b)(iv).  
102. Miss. H.B. 203(2)(b)(xv).  
103. Miss. CODE ANN. 37-13-171(2)(e) (West 2012).  
104. Id. 97-29-59.
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some bias regarding sexual orientation. 10 5  However, in keeping with the 
baby-steps theory, one could reasonably conclude that Mississippi's 
proposed House Bill 203 was a small step in the right direction.  

D. Oklahoma 

In 1987, the Oklahoma legislature enacted a law entitled "AIDS 
prevention education." 1 0 6 The law requires public schools to provide AIDS 
prevention instruction a minimum of three times, beginning with students 
in fifth or sixth grade. 10 7  It mandates teaching the role of abstinence in 
preventing the spread of AIDS. 108 The law also contains a subtle no promo 
homo element.  

Subsection (D)(1) reads, "engaging in homosexual activity, 
promiscuous sexual activity, intravenous drug use or contact with 
contaminated blood products is now known to be primarily responsible for 
contact with the AIDS virus." 10 9 One might take issue with the wording
what qualifies as "promiscuous"? What does "primarily responsible" 
mean? Regardless, the general message-that certain types of activities 
have a notable correlation to AIDS exposure-is arguably factual.1"0 This 
list becomes troubling, however, when followed by the next subsection, 
which states, "avoiding the activities specified in paragraph 1 of this 
subsection is the only method of preventing the spread of the virus." 1" 
Similar to use of the phrase "homosexual lifestyle," 1 1 2 this provision both 
presumes and suggests that homosexuality is a choice, and that one must 
choose to refrain from "homosexual activity" just as one would surely 
choose to refrain from "contact with contaminated blood products." 1 1 3 

Another extreme flaw in this provision is its disregard of the possibility of 
monogamous homosexual activity among partners who are HIV-negative.  
Homosexual activity of this type need not be avoided in order to "prevent[] 
the spread of the virus.""1 1 4 This statute is a clear example of how the no 
promo homo message can be quite broad, even if the statutory language 
seems narrowly focused.  

105. Miss. H.B. 203(2)(b)(xv).  
106. OKLA. STAT. ANN. tit. 70, 11-103.3 (West 2012).  
107. Id. 11-103.3(A)(1)-(3).  
108. Id. 11-103.3(E).  
109. Id. 11-103.3(D)(1).  
110. See, e.g., AVERT, United States of America HIV & AIDS Statistics, 

http://www.avert.org/usa-transmission-gender.htm (last visited Feb. 4, 2013) (citing 2010 
Center for Disease Control statistics for HIV/AIDS transmission by route and gender).  

111. OKLA. STAT. ANN. tit. 70, 1I1-103.3(D)(2).  
112. See supra notes 45-47 and accompanying text.  
113. OKLA. STAT. ANN. tit. 70, 11-103.3(D)(1).  
114. Id. 11-103.3(D)(2).
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It is interesting to note that a different Oklahoma law, enacted in 1993, 
attempts to alleviate the harshness of the message." 5 The "State Plan for 
the Prevention and Treatment of AIDS" lays out guidelines for 
informational programs that "are intended for the general public, health 
care professionals and other professionals, and specialized education and 
information efforts, as appropriate." The text very closely tracks the 
language of the "AIDS prevention education" statute. 117 However, the 
newer law refers to "the primary method of transmission" of HIV/AIDS as 
"engaging in any promiscuous homosexual, bisexual or heterosexual 
activity or intravenous chemical substance use, or contact with 
contaminated blood products." 118 This is a change in perspective that 
would benefit Oklahoma's public school children. Unfortunately, there 
have been no proposals to amend the no promo homo element of the 
"AIDS prevention education" statute. 119 

The picture being painted for students in Oklahoma is not as dire as it 
could be. Oklahoma has retained its sodomy law, entitled "Crime against 
nature." 120 As Mississippi's does,121 the Oklahoma statute relies on the 
classic sodomy construction: "Every person who is guilty of the detestable 
and abominable crime against nature, committed with mankind or with a 
beast, is punishable by imprisonment in the custody of the Department of 
Corrections not exceeding ten (10) years." 12 2  The statute then goes on to 
elucidate conditions under which such persons would be subject to post
imprisonment supervision. 123 Interestingly, Oklahoma's sodomy law refers 
to a person's guilt,12 4 rather than his conviction, as it is stated in 
Mississippi's law. 12' The practical effect of this wording on the 
enforceability of the statute is beyond the scope of this Article.  
Nevertheless, the absence of homosexuality's criminal stigma in 
Oklahoma's sex education curriculum is laudable.  

115. OKLA. STAT. ANN. tit. 63, 1-534.2 (West 2012). This statute, addressing the 
presentation of information to audiences outside of public schools, is separate from the 
"AIDS prevention education" statute, and neither references the other. See OKLA. STAT.  
ANN. tit. 70, 11-103.3.  

116. OKLA. STAT. ANN. tit. 63, 1-534.2(2).  
117. Compare id., with OKLA. STAT. tit. 70, 11-103.3(D).  
118. OKLA. STAT. ANN. tit. 63, 1-534.2(2)(a) (emphasis added).  
119. OKLA. STAT. ANN. tit. 70, 11-103.3.  
120. OKLA. STAT. ANN. tit. 21, 886 (West 2012).  
121. MIss. CODE ANN. 97-29-59 (West 2012).  
122. OKLA. STAT. ANN. tit. 21, 886.  
123. Id.  
124. Id.  
125. MIss. CODE ANN. 97-29-59.
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E. South Carolina 

In 1988, the South Carolina legislature enacted a law entitled "Local 
school boards to implement comprehensive health education program; 
guidelines and restrictions." 126  The law calls for "comprehensive health 
education" for students in kindergarten through fifth grade. 12 7 This grade 
school curriculum may include "age-appropriate instruction in reproductive 
health" but must exclude discussion of "[s]exually transmitted diseases as 
defined in the annual Department of Health and Environmental Control 
List of Reportable Diseases." 12 8 For older students, coverage of sexually 
transmitted infections and pregnancy prevention is required. 12 9 The statute 
states that, for all age levels, "[t]he program of instruction provided for in 
this section may not include a discussion of alternate sexual lifestyles from 
heterosexual relationships including, but not limited to, homosexual 
relationships except in the context of instruction concerning sexually 
transmitted diseases." 13 0 

This no promo homo element is complex. It opens with the 
demeaning "alternate sexual lifestyles" phrase, but it does appear to 
acknowledge the existence of "homosexual relationships."131 it 

contemplates other "alternate sexual lifestyles," but chooses to make a 
particular example of homosexuality.13 2  Perhaps most telling, there is 
subtle but unmistakable damnation in the pairing of homosexuality and 
sexually transmitted infections. 13 3  This provision does not use the overt 
language of the Arizona statute, which prohibits promotion of 
homosexuality and discussion of safer homosexual sex,1 34 but it does 
convey the same message: positive connotations of homosexuality are 
forbidden and neutral connotations are to be avoided.13 5  It does not seem 
that anyone in the South Carolina legislature is seeking to change this 
message; there have been no attempted amendments to the statute.  

126. S.C. CODE ANN. 59-32-30 (West 2012).  
127. Id. 59-32-30(A)(1).  
128. Id.  
129. Id. 59-32-30(A)(2)-(3).  
130. Id. 59-32-30(A)(5).  
131. Id. (emphasis added).  
132. Id.  
133. Id. (prohibiting discussion of homosexuality "except in the context of instruction 

concerning sexually transmitted diseases"). This exception suggests that, although 
homosexuality is not worthy of comprehensive discussion, correlations between homosexual 

activity and sexually transmitted infections may be highlighted.  
134. ARIZ. REV. STAT. ANN. 15-716(C) (West 2012) ("No district shall include in its 

course of study instruction which: 1. Promotes a homosexual life-style. 2. Portrays 
homosexuality as a positive alternative life-style. 3. Suggests that some methods of sex are 
safe methods of homosexual sex.").  

135. See S.C. CODE ANN. 59-32-30(A)(5) (West 2012).
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However, South Carolina, like Oklahoma, does not go as far as it 
could in propounding the anti-homosexual agenda in public schools. South 
Carolina's "Buggery" statute, 13 6 perhaps not surprisingly, applies the same 
antiquated diction and concepts as the Mississippi 13 7 and Oklahoma 13 8 laws 
do: "Whoever shall commit the abominable crime of buggery, whether with 
mankind or with beast, shall, on conviction, be guilty of felony and shall be 
imprisoned in the Penitentiary for five years or shall pay a fine of not less 
than five hundred dollars, or both, at the discretion of the court." 13 9 

Though South Carolina persists in the harmful fiction of keeping this 
statute on its law books, it at least does not require this criminal status to be 
included in sex education textbooks.  

F. Utah 

In 1988, the Utah legislature enacted a law now entitled "Instruction 
in health-Parental consent requirements-Conduct and speech of school 
employees and volunteers-Political and religious doctrine prohibited." 140 

The law calls for instruction in "(i) community and personal health; (ii) 
physiology; (iii) personal hygiene; and (iv) prevention of communicable 
disease." 14 1  It requires an emphasis on abstinence before marriage and 
fidelity within marriage. 14 2 The statute "prohibit[s] instruction in . . . the 
advocacy of homosexuality." 14 3 

This is an overt no promo homo provision. It states its topic clearly. 144 

There might be some room for confusion in what "instruction in the 
advocacy" means. 145 Utah legislators appear to be concerned about this 
(and other elements of the statute that lack clarity). A House bill, which 
was enrolled the day before the closing of the 2012 legislative session, 
made little substantive change but did simplify the wording of the current 
law. The proposed text read, in relevant part: 

(c) Human sexuality instruction or instructional programs may 
not include instruction in, or the advocacy of...  

(ii) homosexuality.1 46 

The progress of this bill reaffirms the Utah legislature's commitment to the 

136. S.C. CoDE ANN. 16-15-120 (West 2012).  
137. Miss. CODE ANN. 97-29-59 (West 2012).  
138. OKLA. STAT. ANN. tit. 21, 886 (West 2012).  
139. S.C. CODE ANN. 16-15-120.  
140. UTAH CODE ANN. 53A-13-101 (West 2012).  
141. Id. 53A-13-101(1)(a)(i)-(iv).  
142. Id. 53A-13-101(1)(b)(i)(A), (B).  
143. Id. 53A-13-101(1)(c)(iii)(A)(II).  
144. See id. (referring specifically to "homosexuality").  
145. Id.  
146. H.B. 363(3)(c)(ii), 60th Leg., 2012 Sess. (Utah 2012).
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no promo homo philosophy.  
An interesting, and more subtle, element of the Utah "Instruction in 

health" statute currently precedes the prohibition on discussing 
homosexuality; 147 in the 2012 bill, it immediately followed the provision. 148 

This subsection reads: "At no time may instruction be provided, including 
responses to spontaneous questions raised by students, regarding any 
means or methods that facilitate or encourage the violation of any state or 

federal criminal law by a minor or an adult." 149 This reference to criminal 
law,1"0 which may eventually be brought within close proximity of the 
prohibition on homosexuality discourse, serves as a covert extension of the 
no promo homo approach.  

Utah's sodomy law carries the somewhat confusing, and perhaps 
telling, title "Sodomy-Forcible sodomy."" The bulk of the statute is 
devoted to forcible sodomy, certain sexual acts characterized by lack of 
consent. 152 Subsections (1) and (3) of the statute refer to the crime of 
sodomy. 153 "A person commits sodomy when the actor engages in any 
sexual act with a person who is 14 years of age or older involving the 
genitals of one person and mouth or anus of another person, regardless of 
the sex of either participant.""1 4 Certainly, this is a sodomy law that goes 
out of its way to include heterosexual acts. It is also a sodomy law that, by 
virtue of its juxtaposition with acts lacking consent, 1 5 5 is clearly invalidated 
by Lawrence.156 Nevertheless, it remains on the books and unchallenged in 
Utah.  

It also remains as a looming limitation on the education of Utah's 
public school students. It is significant, in contrast to the mandated 
discussions of criminality in Alabama 157 and Mississippi, 15

1 that Utah 
teachers are not required to highlight the criminal status of 
homosexuality. 159 However, going so far as to forbid instructors to respond 
to issues that are raised by students ensures that the education being 
provided will be insufficient. Any student who has the courage to ask a 

147. UTAH CODE ANN. 53A-13-101 (1)(b)(ii)(A).  
148. Utah H.B. 363(3)(d)(i).  
149. Id.  
150. Id.  
151. UTAH CODE ANN. 76-5-403 (West 2012).  
152. Id.  
153. Id. 76-5-403(1), (3).  
154. Id. 76-5-403(1).  
155. Id. 76-5-403(2), (4) (referring to forcible sodomy).  
156. See generally Lawrence v. Texas, 539 U.S. 558, 578 (2003). Utah's statute, 76-5

403, contains provisions pertaining to non-consensual acts. The remaining provisions, which 
purport to prohibit consensual acts, are invalid under Lawrence. See id 

157. ALA. CODE 16-40A-2(c)(8) (West 2012).  
158. MIss. CODE ANN. 37-13-171(2)(e) (West 2012).  
159. UTAH CODE ANN. 76-5-403.
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question about a subject that is purposefully omitted will be ignored or 
rebuffed. But that disregard is, of course, exactly the kind of treatment that 
the no promo homo philosophy seeks to engender.  

II. Texas: The Crucible? 

It is tempting to view Texas as "where it all began." As has been 
demonstrated in this Article, however, very little has happened in response 
to the United States Supreme Court's decision in Lawrence.'60  In Texas, 

21.06, the "Homosexual Conduct" statute under which Lawrence and 
Garner were charged and convicted, remains on the books. 161  It is, 
however, utterly unenforceable and unquestionably invalidated.  

There are two Texas public school education statutes that reference 
21.06. One is located in a chapter about sexual education. 162 The other is 
within a chapter that addresses AIDS and HIV. 163 Their no promo homo 
elements are similar, but not identical. 164 The sex education statute states 
that the curriculum must include "emphasis, provided in a factual manner 
and from a public health perspective, that homosexuality is not a lifestyle 
acceptable to the general public and that homosexual conduct is a criminal 
offense under Section 21.06, Penal Code." 1 6 5 The AIDS education statute 
indicates that the curriculum must "state that homosexual conduct is not an 
acceptable lifestyle and is a criminal offense under Section 21.06, Penal 
Code." 1 66 The AIDS education statute is bolder in its conviction. It calls 
for statement rather than emphasis, does not qualify in what way the 
information should be presented, and does not hide behind "the general 
public" in asserting its view. 167 But neither statute is subtle in its 
opposition to the homosexual "lifestyle." 1 6 8  Both require proactive 
instruction on the criminal status of "homosexual conduct." 169  It is 
apparently irrelevant that homosexual conduct is not, in fact, criminal.  

Several Texas legislators, led by Representative Garnet Coleman, do 
not believe it is irrelevant. Between 1983 and 2000, there were fourteen 
attempts to repeal 21.06.170 The fourteenth attempt 17' was filed 

160. See generally Lawrence, 539 U.S. 558.  
161. TEX. PENAL CODE ANN. 21.06 (West 2012).  
162. TEX. HEALTH & SAFETY CODE ANN. 163.002 (West 2012).  
163. Id. 85.007(b)(2).  
164. See id. 163.002(8), 85.007(b)(2).  
165. Id. 163.002(8).  
166. Id. 85.007(b)(2).  
167. Id. 85.007(a)(2), 163.002(8).  
168. TEX. HEALTH & SAFETY CODE ANN. 85.007(a)(2), 163.002(8).  
169. Id.  
170. LEGISLATIVE REFERENCE LIBRARY OF TEXAS, http://www.Irl.state.tx.us/legis/bill 

search/advancedsearch.cfm (search "Caption Keyword" for "homosexual conduct") (last
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December 19, 2000, while Lawrence v. State made its way through the 
system of appeals and rehearings.172 That bill was referred to the House 
Committee on Criminal Jurisprudence on January 30, 2001.173 And that 
was the end of the story.  

On June 26, 2003, the United States Supreme Court handed down its 

decision in Lawrence v. Texas.17 4 In the next regular session of the Texas 
Legislature, and in each regular session thereafter, Representative Coleman 
has introduced a bill "relating to the repeal of the offense of homosexual 
conduct." 17 5 These attempted repeals are unique. They should, after all, be 
mere formalities. Section 21.06 has been invalidated as facially 
unconstitutional by the highest court in the land. 176 It is unenforceable and 
beyond redemption, yet Coleman's repeal bills have never made it out of 
committee.17 

Representative Coleman's four bills have gone beyond simply 
repealing the defunct "Homosexual Conduct" statute. Each bill also 
includes proposed amendments to Texas's sex education and AIDS 
education laws. 17 8  These proposed amendments do not call for sweeping 
changes or major overhauls. They call only for the removal of the no 
promo homo provision in each of the two education statutes.179 

Is this proposal-to remove the mandated anti-homosexual 
commentary from public school health and sex education-the immovable 
object that prevents repeal of 21.06 from going forward? On April 5, 

visited Mar. 16, 2012).  
171. Id. (search "Caption Keyword" for "homosexual conduct"; then follow "HB 389" 

hyperlink; then follow "Actions" hyperlink).  
172. Lawrence v. State, 41 S.W.3d 349 (2001).  
173. History, TEXAS LEGISLATURE ONLINE, http://www.capitol.state.tx.us/BillLookup/ 

history.aspx?LegSess=77R&Bill=HB389 (last visited Mar. 16, 2012).  
174. Lawrence v. Texas, 539 U.S. 558 (2003).  
175. LEGISLATIVE REFERENCE LIBRARY OF TEXAS, supra note 170 (search "Caption 

Keyword" for "homosexual conduct"; then follow "HB 3215," hyperlink; then follow 
"Actions" hyperlink) (last visited Mar. 16, 2012); id. (search "Caption Keyword" for 
"homosexual conduct"; then follow "HB 1326" hyperlink; then follow "Actions" 
hyperlink); id. (search "Caption Keyword" for "homosexual conduct"; then follow "HB 

3026" hyperlink; then follow "Actions" hyperlink); id. (search "Caption Keyword" for 
"homosexual conduct"; then follow "HB 2156" hyperlink; then follow "Actions" 
hyperlink).  

176. Lawrence, 539 U.S. at 578.  
177. Bill Stages, TEXAS LEGISLATURE ONLINE, http://www.capitol.state.tx.us (last visited 

Mar. 16, 2012) (search "Bill Lookup" for Bill Number "HB3215" in Legislature "79(R)
2005"); id. (search "Bill Lookup" for Bill Number "HB 1326" in Legislature "80(R)-2007"); 
id. (search "Bill Lookup" for Bill Number "HB3026" in Legislature "81(R)-2009"); id 
(search "Bill Lookup" for Bill Number "HB2156" in Legislature "82(R)-201 1").  

178. Rep. Coleman's attempts in 2005, 2007, and 2009 are identical to those in 2011.  
See, e.g., Tex. H.B. 2156, 2011 Leg. 82d Sess. (Tex. 2011) (including amendments to TEX.  
HEALTH & SAFETY CODE ANN. 85.007(b), 163.002(8)).  

179. E.g., id.
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2011, Representative Coleman's most recent bill, House Bill 2156, was 
considered in a public hearing before the Texas House Committee on 
Criminal Jurisprudence. 180 The consideration, which came in the fifth hour 
of the public hearing, lasted twenty-six minutes. 181  Representative 
Coleman opened and closed the discussion. 182 Five witnesses spoke in 
favor of the bill; no one spoke in opposition to it."13 Coleman and all five 
witnesses-including a representative of the State Bar of Texas, which 
officially endorsed the bill-all focused on the repeal of 21.06 as a 
response to Lawrence.184 The committee, however, was more interested in 
discussing the proposed changes to the sex education and AIDS education 
statutes. 185 

When Representative Coleman took the podium to close discussion of 
the bill, one member of the committee'86 initiated a conversation about the 
effects of the proposals.1 87 He indicated that he understood the proposal to 
repeal 21.06, and, consequently, to remove the reference to criminality 
from the education statutes. 188 However, he failed to find any justification 
for deleting the portion of the provision that terms homosexuality 
"unacceptable." 1 89 The committee member stated: "Now I can understand 
the Supreme Court opinion, which says that it's not constitutional to 
criminally prosecute, but what I'm trying to understand is how we go a step 
further to say that the state can't have a policy statement if it so 
chooses." 190 The conversation continued on this theme for several minutes, 
with another committee member seconding his colleague's reluctance to 
alter the legislature's "policy statement" regarding homosexuality. 191 

Representative Coleman did not abandon the cause. He argued that it 
is demeaning to LGBT individuals to tell them "that who and what they are 

180. See 82(R) History for HB 2156, TEXAS LEGISLATURE ONUNE, 
http://www.legis.state.tx.us/billlookup/History.aspx?LegSess=82R&Bill=HB2156 (last 
visited Mar. 16, 2012).  

181. Committee on Criminal Jurisprudence Meeting, TEXAS HoUSE OF REPRESENTATIVES 
(Apr. 5, 2011), http://www.house.state.tx.us/video-audio/committee-broadcasts/committee
archives/player/?session=82&committee=220&ram=1 1040510220 [hereinafter Public 
Hearing] (begins at 5:25:00).  

182. Id.  
183. Id.  
184. Id.  
185. See id.  
186. The quality of the video makes it difficult to distinguish which committee members 

are speaking. It seems that the bulk of the questioning was carried on by Rep. Burkett, with 
some input from Chairman Gallego.  

187. Public Hearing, supra note 181, beginning at 5:26:20.  
188. Id.  
189. Id.  
190. Id. at 5:27:02.  
191. Id.
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is not acceptable." 19 2 He drew analogies to other antiquated laws, such as 
residential red-lining and prohibitions on interracial marriage. 193  He 

observed that times have changed, and that the youth of today and 
tomorrow will not allow policies that are hurtful and discriminatory to 
stand. 194 Through it all, Representative Coleman stated, no fewer than five 
times, that if backing off on the amendments to the education statutes 
would get the repeal of 21.06 to go through, then "[o]f course, of course 
we could do that." 1 95 

The questioning committee member refused to discuss a compromise, 
insisting, "Well, I don't speak for the committee."196  After a few more 
minutes in this vein, consideration of House Bill 2156 ended. 19 7  The 
matter was left pending and was never revisited.  

The activities in the Texas legislature raise more questions than they 
answer. Are the legislators resistant to repealing 21.06? It seems that 
they are. Nearly a decade has passed since the law was invalidated, but its 
repeal has not even come to a vote. Is it the policy of the education statutes 
that the legislators are hesitant to alter? The members of the Committee on 
Criminal Jurisprudence seemed focused on the issue, yet no one chose to 
entertain Representative Coleman's offers to retain the policy.  

Is a change in that policy worth fighting for or is Representative 

Coleman's willingness to compromise a wise approach? Coleman's 
perspective-that the no promo homo paradigm is doomed and that repeal 
of 21.06 is, in itself, a good first step-is appealing. However, the 
arguments in favor of avoiding half measures are also strong. Recognizing 
all the reasons that no promo homo education laws are harmful, but 
becoming complicit in their retention, may exacerbate the problem. The 
real question is: what message is being given to the youth? For adolescents 
who are already grappling with more than the standard teenage share of 
insecurity, intimidation, and isolation, the message that "even those who 
are on your side are willing to barter away your dignity" may be simply 
unacceptable.  

CONCLUSION 

The no promo homo education laws in Alabama, Arizona, Mississippi, 

Oklahoma, South Carolina, Utah, and Texas take various forms. They rely 
to varying degrees on sodomy laws that are nearly, if not entirely, 

192. Id. at 5:30:43.  
193. Id., beginning at 5:26:00.  
194. Id.  
195. Id. at 5:28:49.  
196. Id. at 5:28:53.  
197. Id. at 5:26:00-5:36:00.
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unenforceable. But they all aim to instill in each generation the belief that 
individuals who identify as lesbian, gay, bisexual, or transgender are 
inferior. The message can be couched in terms that are "medically 
accurate;" 198 it can be presented "from a public health perspective;"199 i 

can be justified as "the current state law." 200 But at its heart, it is a message 
of hatred and fear.  

Lobbyists, lawyers, and legislators across the country have found tidy 
ways to word their message and enact it in the law. But the man who knew 
the right message was a man of limited education, a man who was 
unemployed on the night he became a quiet folk-hero and allowed his 
privacy to be martyred to the greater good. 2 01 Tyron Garner's message was 
pure; it was a lesson for everyone. "Be who you are, and don't be 
afraid." 202

198. ARIZ. REV. STAT. ANN. 15-716(B)(2) (West 2012).  
199. TEX. HEALTH & SAFETY CODE ANN. 163.002(8) (West 2012).  
200. MIss. CODE ANN. 37-13-171(2)(e) (West 2012).  
201. Douglas Martin, Tyron Garner, 39, Plaintiff in Pivotal Sodomy Case, Dies, N.Y.  

TIMES (Sept. 14, 2006), http://www.nytimes.com/2006/09/14/obituaries/14gamer.html.  
202. Id.
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