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Article 

Seventeen, Going on Eighteen: An Operational and 
Fiscal Analysis of a Proposal to Raise the Age of 

Juvenile Jurisdiction in Texas 

Michele Deitch, Rebecca Breeden, and Ross Weingarten* 

Abstract 

The age of juvenile jurisdiction in Texas, unlike the majority of 
states, is seventeen, meaning that any seventeen-year-old arrested is treated 
as an adult, regardless of the severity of the crime. Recent research shows 
that young people face physical and psychological risks when placed in 
adult prisons, and that a young person adjudicated in the juvenile justice 
system experiences far better outcomes. Additionally, developments in 
neuroscience confirm the original rationale for separate justice systems for 
juveniles: the human brain is still developing into a person's mid-twenties, 
and as a result adolescent offenders are more malleable, and less culpable, 
than their adult counterparts. In response to these findings, four states have 
raised their relevant age of juvenile jurisdiction in the past five years, with 
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four more states currently discussing such a change. This Article examines 
what the operational and fiscal impact on Texas would be if the age of 
juvenile jurisdiction were to be raised from seventeen to eighteen years old.  
The authors interviewed stakeholders and conducted an extensive cost
benefit analysis. We found most stakeholders supported the concept of 
raising the age of juvenile jurisdiction, while noting that there could be 
some significant operational challenges to be addressed. Our cost-benefit 
analysis found that raising the age of juvenile jurisdiction would have a net 
benefit of $88.9 million for every cohort of seventeen-year-olds moved into 
the juvenile system in Texas. This policy change would require an 
investment of $50.9 million per cohort, but would result in $139.9 million 
in benefits to taxpayers, victims, and youth. Our research indicates that not 
only would raising the age of juvenile jurisdiction be beneficial to our 
state's youthful offenders with no detrimental effect on public safety, but it 
would be beneficial for Texas, its counties, taxpayers, and potential victims 
in the long run.  

I. Introduction............................................................................................. . . 3 
A. Purpose of the Report ..................................................................... 3 
B. M ethodology................................................................................... 5 

II. Overview: The Need for Two Distinct Justice Systems................... 6 
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B. A Different System for Youthful Offenders...................... 8 
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A. Feasibility A nalysis ....................................................................... 24 
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R ecidivism ..................................................................... 51 
E. Future Benefits for Crime Victims Associated with Reduced 
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V. Conclusion and Policy Recommendations ............................................... 57 
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juvenile-justice-type solutions for seventeen-year-old offenders....... 60 
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A nalysis................................................................................................. 62 
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Youths are Arrested, in Descending Order...........................................38 
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I. Introduction 

A. Purpose of the Report 

In virtually every circumstance but one, Texas subscribes to the 
generally accepted notion that adulthood begins at eighteen years. In order 
to vote in local and state elections, the Texas Legislature has decided that
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one must have the maturity that comes with turning eighteen. 1 Similarly, 
one cannot enlist in the military, 2 serve on a jury,3 or enter into a binding 
contract4 until turning eighteen. Even for activities as mundane as buying a 
pornographic magazine5 or a pack of cigarettes,6 legislators have decided 
that eighteen is the appropriate age to draw the line between those who are 
mature enough to act as an adult and no longer need protection from the 
state, versus those who are simply too young.  

In the Texas criminal justice system, however, adulthood begins at 
seventeen years.7 A seventeen-year-old who commits a crime in Texas
regardless of the youth's actual maturity or the nature of the crime-is 
considered under the law to be mature enough to take responsibility for the 
crime and suffer the consequences of the adult justice system, while an 
offender younger than seventeen is almost always sent to the juvenile 
justice system.8 To point out the asymmetry of these different sets of rules, 
a seventeen-year-old is considered mature enough to be tried in adult court, 
but too immature to serve on the jury that hears his case.9 

When it comes to setting the age of juvenile jurisdiction, Texas is 
an outlier among states. The majority of states consider the age at which 
adult criminal responsibility begins to be eighteen.'0 Of the states that have 
set the age of adult criminal jurisdiction younger than eighteen, many have 
recently changed the relevant laws to increase the age, or are examining the 
effects of such a change." In part due to this national trend, this article will 
examine the potential effects of raising the age of criminal responsibility in 
Texas and thereby moving seventeen-year-olds to the juvenile system. We 
conduct our analysis by examining similar legislative changes in other 

1. Tex. Elec. Code Ann. 11 .002(a)(1) (West 2011).  
2. 10 U.S.C. 505(a) (2006).  
3. Tex. Gov't Code Ann. 62.102(1) (West 2011).  
4. See, e.g., J.D.B. v. North Carolina, 131 S. Ct. 2394, 2403-04 (2011) ("Like this Court's own 

generalizations, the legal disqualifications placed on children as a class-e.g., limitations on their ability 
to alienate property, enter a binding contract enforceable against them, and marry without parental 
consent-exhibit the settled understanding that the differentiating characteristics of youth are 
universal.").  

5. Tex. Penal Code Ann. 43.24 (West 2011).  
6. Tex. Health & Safety Code Ann. 161.252 (West 2011).  
7. Tex. Fam. Code Ann. 51.02(2)(A)-(B) (West 2011); see also TEX. JUVENILE PROB. COMM'N, 

RPT-STAT-2010, THE STATE OF JUVENILE PROBATION ACTIVITY IN TEXAS: CALENDAR YEARS 2009 & 
2010, at 6 (2011), available at http://www.tjjd.texas.gov/publications/reports/RPTSTAT2010.pdf ("The 
Texas juvenile justice system serves youth between the ages of 10 and 16. Youth 17 and over fall under 
the jurisdiction of the juvenile justice system only if their alleged offense was committed when the youth 
was 16 years old or younger.").  

8. TEX. JUVENILE PROB. COMM'N, supra note 7, at 3. A juvenile can be certified directly to the 
adult justice system, but this is exceedingly rare. There were 90,429 dispositions of juveniles in Texas 
in 2010, and only 216 certifications to the adult system that year. Id.  

9. See supra notes 3, 7-8 and accompanying text.  
10. Tamar Birkhead, North Carolina, Juvenile Court Jurisdiction, and the Resistance to Reform, 

86 N.C. L. Rev 1443, 1446 (2008). We will be discussing age of jurisdiction around the country in more 
detail later in the article.  

11. See infra Part II.A-B.
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states, by considering the likely impacts of such a change from the 
perspective of numerous system stakeholders, and by conducting a cost
benefit analysis of raising the age of juvenile jurisdiction to eighteen.  

We seek to answer the following questions: 

1. What would be the impact of raising the age of 
juvenile jurisdiction in Texas on the population of 
juvenile and adult offenders in Texas? 

2. What would be the potential fiscal and operational 
effects of such a change on state and county 
agencies? 

3. Would a cost-benefit analysis show such a change 
to be a positive development for the state of Texas? 

The answers to these questions will provide helpful guidance to 
policymakers and advocates in Texas interested in further exploring the 
potential for such a change in the law.  

B. Methodology 

The first part of this analysis relies heavily on qualitative research 
methods. We reviewed the available literature to examine the differences 
between the juvenile and adult justice systems in Texas, as well as the 
neurological and social differences between juvenile and adult offenders.  
This approach was also used to examine legislative changes and proposals 
in other states and general trends regarding the age of juvenile jurisdiction.  

We also conducted both formal and informal interviews with a 
number of system stakeholders in Texas and in other states to assess the 
rationale for and potential impact of a change in the age of juvenile 
jurisdiction. These stakeholders included juvenile and adult justice system 
judges, judicial administrators, juvenile prosecutors, probation officials, 
government budget analysts, and corrections agency staff and 
administrators, among others. Their suggestions helped shape the analysis 
and conclusions of this Article.  

In addition to the qualitative analysis, we conducted a quantitative 
analysis to determine the costs and benefits such a change would have for 
Texas. In conducting this cost-benefit analysis (CBA), we relied mainly on 
publicly available data from the Legislative Budget Board, the former 
Texas Juvenile Probation Commission, and the Texas Department of Public 
Safety, as well as federal sources. We were able to supplement the public 
data when necessary through the help of numerous experts in these 
agencies. The methodology for calculating the costs and benefits is 
modeled after that used by the Vera Institute of Justice in conducting a 
similar CBA for the state of North Carolina and is explained in greater 
detail later on in the Article. This analysis involves estimating short- and 
long-term costs to law enforcement, courts, the Texas Juvenile Justice 
Department (TJJD), and juvenile probation offices, as well as savings that
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would accrue for taxpayers by removing these youth from the adult system.  
We also calculate the benefits such a change would have for victims and 
youth. Finally, we compare the costs and benefits in order to analyze the 
fiscal impact of raising the age of juvenile jurisdiction in Texas.  

All cost and benefit estimates are discussed in the body of this 
Article, but detailed explanations are presented in the appendices. Appendix 
A explains the statistical method used to compare the offenses for which 
sixteen- and seventeen-year-olds are arrested and Appendix B provides 
detailed calculations for all costs and benefits.  

II. Overview: The Need for Two Distinct Justice Systems 

By the turn of the twentieth century, states began to create separate 
juvenile justice systems in order to provide structures that better suited the 
needs of young offenders. These juvenile systems were intended to be 
different than their adult counterparts, focused on rehabilitation rather than 
punishment. 12 In Texas, the first schools for juvenile offenders were 
created beginning in 1889 with the understanding that, "Children who are in 
danger of maturing into adult criminals should be rescued - not by imposing 
on them the disabilities that result from criminal conviction, but by placing 
them in protective environments and teaching them about discipline, 
morality, values and productive work." 13 In 1918, Texas raised the age of 
juvenile jurisdiction from thirteen to seventeen years old, where it remains 
today. 14 By 1925, forty-six states had created juvenile justice systems, 15 

"rooted in social welfare philosophy," and intended to provide 
individualized responses to delinquent behavior, focusing on providing 
treatment and education to the young offender. 16 

12. Gail B. Goodman, Arrested Development: An Alternative to Juveniles Serving Life Without 
Parole in Colorado, 78 U. Colo. L. Rev. 1059, 1065-66, (2007); see also Brian J. Willett, Juvenile Law 
vs. Criminal Law: An Overview, 75 Tex. B.J. 116, 117 (2012) ("The juvenile system's principal function 
is to protect and rehabilitate a delinquent child, while it can be argued, the main goal of the adult system 
is to punish a guilty offender.").  

13. A Brief History of the Texas Youth Commission from the Roots of Texas Juvenile Justice 
through the Present, TEX. YOUTH COMM'N, http://www.lb5.uscourts.gov/ArchivedURLs/Files/08

70042(1).pdf.  
14. Ruby Shaw & Everette B. Penn, Texas State Supplement to Chapter 5 of STEPHEN M. COX ET 

AL., JUVENILE JUSTICE: A GUIDE TO THEORY, POLICY, AND PRACTICE (7th ed. 2011), available at 
http://www.sagepub.com/juvenilejustice7e/study/state/texas/TexasJuvenileJusticeSuppchO5.pdf.  

15. MICHELE DEITCH ET AL., FROM TIME OUT TO HARD TIME: YOUNG CHILDREN IN THE ADULT 
CRIMINAL JUSTICE SYSTEM 6 (2009) [hereinafter DEITCH ET AL., FROM TIME OUT TO HARD TIME], 
available at http://www.utexas.edu/lbj/archive/news/images/file/From%20Time%200ut%20to% 
20Hard%2OTime-revised%20final.pdf. From Time Out to Hard Time is a Special Project Report from 
the Lyndon B. Johnson School of Public Affairs at The University of Texas at Austin. Id. at i.  

16. Kent v. US, 383 U.S. 541, 554 (1966).
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A. The Still-Developing Brains of Juveniles 

The original philosophy that led to the creation of juvenile justice 
systems continues today, and is supported by recent scientific findings on 
the development of the human brain. Neuroscientists have confirmed that 
human brains continue to develop into a person's twenties, and that a 
developing brain has a lesser ability to make sound judgments or to 
determine that a certain choice is a bad one.17 Laurence Steinberg, a 
psychology professor at Temple University and a leading expert on juvenile 
brain development, likens a juvenile brain to "a car with a good accelerator 
but [] weak brake[s:] with powerful impulses under poor control, the likely 
result is a crash." 18 Indeed, adolescent criminal conduct likely results from 
"normative experimentation with risky behavior and not from deep-seated 
moral deficiency reflective of 'bad' character." 19 

The United States Supreme Court adopted this rationale in the 2005 
case of Roper v. Simmons.20 In explaining its reasoning for banning the 
death penalty as a possible punishment for all offenders who commit crimes 
before reaching eighteen, the Court described the difference in culpability 
between a minor and an adult: 

From a moral standpoint it would be misguided to equate the 

failings of a minor with the failings of an adult, for a greater 

possibility exists that a minor's character deficiencies will be 
reformed. Indeed "[t]he relevance of youth as a mitigating factor 

derives from the fact that the signature qualities of youth are 

transient.. . . ,21 

The difference in culpability between youthful and adult offenders 
is one important reason that distinct justice systems are needed for the two 
populations, and helps explain why differences exist between the juvenile 
and adult systems.  

17. See, e.g., A.A. Baird, J.A. Fugelsang & C.M. Bennett, What Were You Thinking?, VASSAR 
COLL., http://faculty.vassar.edu/abbaird/research/projects/goodidea2.php; Laurence Steinberg & 
Elizabeth Scott, Less Guilty By Reason of Adolescence: Developmental Immaturity, Diminished 
Responsibility, and the Juvenile Death Penalty, 58 AM. PSYCHOLOGIST 1009 (2003).  

18. Malcolm Ritter, "Scientists: Teen Brain Still Maturing," WASH. POST, Dec. 2, 2007, 

http://www.washingtonpost.com/wp-dyn/content/article/2007/12/02/AR2007120200809.html.  

19. Steinberg & Scott, supra note 17, at 1015.  

20. 543 U.S. 551 (2005).  
21. Id. at 570 (quoting Johnson v. Texas, 509 U.S. 350, 368 (1993)). More recently, in 2010, 

applying the same rationale, the Supreme Court held that young people, defined as those less than 
eighteen years old, were ineligible to receive a life sentence without parole for crimes other than 

homicide. Graham v. Florida, 130 S.Ct. 2011 (2010). The same line of reasoning also undergirded the 
Court's ruling in Miller v. Alabama, 132 S. Ct. 2455 (2012), that mandatory life sentences without 
possibility of parole for juveniles in homicide cases are unconstitutional.
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B. A Different System for Youthful Offenders 

If the age of juvenile jurisdiction were raised to eighteen, any 
seventeen-year-old offender who is not certified as an adult by the juvenile 
court would remain in the juvenile justice system. After adjudication, that 
seventeen-year-old would be placed on probation, which may include either 
secure or non-secure placements in locally-run facilities, or in rare cases, 
may be committed to a Texas Juvenile Justice Department (TJJD) state-run 
facility on a determinate or indeterminate sentence. 22 That youth can stay in 
a TJJD facility until age nineteen and, if serving a determinate sentence (a 
blended sentence including time in both the juvenile and adult systems), can 
be transferred to adult prison at age nineteen if not sufficiently rehabilitated 
and the court thinks the youth will continue to present a risk to public safety 
if released. 23 The experience of that seventeen-year-old in the juvenile 
system would be vastly different, in terms of the nature of incarceration (if 
applicable) and the extent of programs and services available than if that 
offender were sent to the adult system. Juvenile offenders almost uniformly 
attend classes and receive treatment directly related to their criminal 
activity, whether they are detained in a secure detention facility or serve the 
terms of their probation in the community.24 

Juvenile institutions have a significantly lower staff-to-youth ratio 
than the adult system25 and probation officers in the juvenile system 
typically have significantly lower caseloads than their adult counterparts. 2 6 

This allows the juvenile justice system to offer a wide range of 
individualized educational and rehabilitative programs and services.  
Programs for juvenile offenders stress accountability, personal 
responsibility, and learning from mistakes. 27 They can include, but are not 
limited to, victim restitution and empathy, graduated sanctions based on 
behavior, mandatory drug and alcohol testing, community service projects, 

22. Just over one percent of juvenile dispositions resulted in commitments to state-run Texas 
Department of Juvenile Justice (TJJD) facilities in 2010 (a total of 1,114 commitments). See TEX.  
JUVENILE PROB. COMM'N, supra note 7, at 3 (reporting that 1,114 juveniles were committed to the 
Texas Youth Commission in 2010). The Texas Youth Commission was replaced by the Texas 
Department of Juvenile Justice in 2011. Act of May 5, 2011, 82d Leg., R.S., ch. 85, 2011 Tex. Gen.  
Laws 366.  

23. Tex. Fam. Code Ann. 54.04(d) (West 2011); Tex. Hum. Res. Code Ann. 245.151(d)-(e) 
(West 2011).  

24. DEITCH ET AL., FROM TIME OUT TO HARD TIME, supra note 15, at 63-64.  

25. CONN. JUVENILE JURISDICTION PLANNING & IMPLEMENTATION COMM., FINAL REPORT 3 

(2007), available at http://www.housedems.ct.gov/jjpic/070212_JJPICreportrevised.pdf.  

26. Compare TEX. JUVENILE PROB. COMM'N, supra note 7, at 5 ("[T]he average daily caseload 

per caseload-carrying juvenile probation officer in Texas ranged from three to 53 juveniles, with a 
statewide average of 18 in 2010."), with STATE AUDITOR'S OFFICE, REP. No. 11-008, AN AUDIT REPORT 

ON PAROLE DIVISION OPERATIONS AT THE DEPARTMENT OF CRIMINAL JUSTICE: OCTOBER 2010, at 6 
(2010) ("[A]uditors calculated that the Department's overall caseload ratio [based on January 2010 data] 
was 78.8 offenders per parole officer . . . . [T]he Department's average caseload for fiscal year 2009 
was 77.2 offenders per parole officer.").  

27. DEITCH ET AL., FROM TIME OUT TO HARD TIME, supra note 15, at 64.
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and mentoring programs.28 In his 2011 State of the Judiciary speech to the 
Texas Legislature, Wallace B. Jefferson, Chief Justice of the Texas 
Supreme Court, summed up the critical importance of the mission and 
success of the state's juvenile programs, saying, "The future of Texas youth 
depends on rehabilitative services, on psychiatric care, on vocational 
training." 29 

Incarceration or probation in the adult system contains fewer 
services and less individualized attention. 30 In fiscal year 2010, the Texas 
Department of Criminal Justice (TDCJ) spent almost 80% of its total budget 
on incarcerating felons, while spending only 9% on prison diversion 
programs. 31  While TDCJ offers seventeen-year-old offenders the 
opportunity to participate in the Youthful Offender Program, the counseling 
and educational opportunities there do not compare (in terms of the scope 
of services and the time devoted to these activities) to the extensive 
rehabilitative services available at TJJD's facilities for juvenile offenders. 32 

Additionally, adult probation is generally less structured than its 
counterpart for juveniles. A 2009 report found that high levels of voluntary 
turnover by probation officers and direct care staff in the 121 Community 
Supervision and Corrections Departments (CSCDs) across Texas has 
contributed to unstable caseload sizes, inexperienced staff, training issues, 
decreased quality of supervision, and lower staff morale. 33 What's more, 
the nature of the probation services varies tremendously for the juvenile and 
adult systems. As one juvenile defender commented: "Adult probation has 
a completely different focus than the juvenile system-for adults, it's about 
supervision, not about offering services. Adult probation officers don't go 
check on adults. Juvenile probation officers check on kids and make sure 
they're at school." 34 Given all of these factors, whether or not a young 

28. MARC LEVIN, TEX. PUB. POLICY FOUND., GETTING MORE FOR LESS IN JUVENILE JUSTICE 3 
(2010), available at http://www.texaspolicy.com/sites/default/files/documents/2010-03-RRO1

JuvenileJustice-ml.pdf.  

29. Chief Justice Wallace B. Jefferson, Tex. Supreme Court, State of the Judiciary presented to 

the 82nd Session of the Texas State Legislature (Feb. 23, 2011) (transcript available at 
http://www.supreme.courts.state.tx.us/advisories/pdf/SOJ.pdf).  

30. DEITCH ET AL., FROM TIME OUT TO HARD TIME, supra note 15, at 64.  

31. 2010 TEX. DEP'T OF CRIMINAL JUSTICE ANN. REV. 12, available at 
http://www.tdcj.state.tx.us/documents/Annual_Review_2010.pdf (noting that Texas spent 
$2,478,788,590 on incarcerating felons, while spending $280,412,879 on prison diversion programs).  

32. MICHELE DEITCH, JUVENILES IN THE ADULT CRIMINAL JUSTICE SYSTEM IN TEXAS 28 

(2011) [hereinafter DEITCH, JUVENILES IN THE ADULT CRIMINAL JUSTICE SYSTEM IN TEXAS], 
available at http://www.utexas.edu/lbj/sites/default/files/file/news/juvenilestexas--final.pdf.  

Juveniles in the Adult Criminal Justice System in Texas is a Special Project Report from the Lyndon B.  

Johnson School of Public Affairs at The University of Texas at Austin. Id. at i.  
33. CMTY. JUSTICE ASSISTANCE DIV., TEX. DEP'T OF CRIMINAL JUSTICE, STRENGTHENING 

COMMUNITY SUPERVISION 1 (2009) available at http://www.tdcj.state.tx.us/documents/cjad/ 

CJAD_Strengthening_CommunitySupervision.pdf.  
34. Telephone Interview with Kameron Johnson, Travis County Juvenile Public Defender (Oct.  

19, 2011).
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offender goes to the juvenile or adult system will have a significant impact 
on the type and intensity of the programming received.  

Finally, juvenile offenders have their court records sealed, and can 
get their offenses expunged, making it much easier for young people who 
have come in contact with the juvenile justice system to get a job or be 

accepted into school upon completion of their adjudication.35 In contrast, a 
criminal conviction in the adult system is a matter of public record and can 
hinder young people looking to reform their behavior. 36 As New York 
Chief Judge Jonathan Lippman has observed, a criminal conviction "so 
often can be the difference between a gainfully employed productive citizen 
and an unemployed, welfare-dependent person who gets caught in the 
revolving door of the criminal justice system." 37 Because youth can leave 
the juvenile system with no criminal record, the juvenile system gives 
youthful offenders the opportunity to start over in a meaningful way.  

The structural and philosophical differences of the juvenile system 
not only give youthful offenders more individualized attention and 
rehabilitative services, they also benefit public safety. Because these 
rehabilitative services and programs aim to divert juvenile offenders away 
from a life of criminal behavior, youths served in the juvenile system 
reoffend at lower rates than those served in the adult system.3 8 The juvenile 
system is premised on making sure that a young person avoids future run
ins with law enforcement. One criminal court judge in Texas commented 
on the importance of showing young people that there are alternatives to 
committing future crimes, saying, "If a seventeen-year-old commits a 
crime, and then we see them again and again, the cycle is vicious. The 
community becomes less safe, and it costs the county far more money in the 
long run." 39 

C. Increased Costs of the Juvenile System Leads to Improved Long-Term 
Outcomes 

Because the juvenile program offers more extensive programs and 
services than the adult system, it is necessarily more expensive to operate.  

35. NEELUM ARYA, CAMPAIGN FOR YOUTH JUSTICE, STATE TRENDS: LEGISLATIVE CHANGES 

FROM 2005 TO 2010 REMOVING YOUTH FROM THE ADULT CRIMINAL JUSTICE SYSTEM 18 (2011) 
[hereinafter CYJ, STATE TRENDS], available at http://www.campaignforyouthjustice.org/documents/ 

CFYJ_State_TrendsReport.pdf.  

36. Id.  
37. Chief Judge Jonathan Lippman, N.Y. Court of Appeals, Address at the Citizens' Committee 

for Children's 2012 Justine Wise Polier Symposium (Feb. 23, 2012) (transcript available at 
http://www.cccnewyork.org/wp-content/publications/CCCPolier.Lippman.RethinkingJuvJustice.Feb 

2012.pdf).  
38. Angela McGowan et al., Effects on Violence of Laws and Policies Facilitating the Transfer of 

Juveniles from the Juvenile Justice System to the Adult Justice System: A Systematic Review, 32 Am. J.  
Preventive Med., Apr. 2007, at S7, S12-S15.  

39. Telephone Interview with Wil Flowers, Travis County Senior District Judge, formerly of the 
147th Criminal District Court (Oct. 18, 2011).
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The daily costs of adjudication, incarceration, and probation are higher in 
the juvenile system than in the adult system. 40 These costs will be 
discussed in more detail later in our analysis, but the increased costs to 
taxpayers, counties, and the state of adding seventeen-year-olds to the 
juvenile system is an important concern, and one that must be addressed if 
such a potential legislative change is to be made.  

While the juvenile justice system is more expensive to operate on a 
day-to-day basis, more investment upfront leads to lower rates of recidivism 
for juvenile offenders, as research shows that young people who are served 
in the adult criminal justice system reoffend at a higher rate than those who 
remain in the juvenile system. 41 

According to both the U.S. Centers for Disease Control and 

Prevention and the Office of Juvenile Justice and Delinquency 

Prevention, youths [under eighteen] who are transferred from the 

juvenile court system to the adult criminal system are 

approximately 34% more likely than youth retained in the 

juvenile court system to be rearrested for violent or other crime.42 

Thus, keeping youth in the juvenile system results in lower rates of 
recidivism, which in turn will reduce costs in the future. 43 

Even for the rare juvenile offender who commits a serious crime,4 4 

the juvenile system provides effective opportunities for rehabilitation. For 
example, the Capital and Serious Violent Offenders Program, which 
operates at the state-run TJJD facility at the Giddings State School, is a 
nationally-renowned program that works with juveniles who have 
committed homicide and other violent crimes; it has a success rate of 95% 
when it comes to re-arrests for violent offenses within three years. 4 5 The 

40. LEGISLATIVE BUDGET BD., CRIMINAL JUSTICE UNIFORM COST REPORT, FISCAL YEARS 2008 

- 2010 (2011) [hereinafter, LBB UNIFORM COST REPORT], available at http://www.lbb.state.tx.us/ 

Public_SafetyCriminalJustice/Uniform_Cost/Criminal%20Justice%20Uniform%20Cost%2OReports2 
008-2010.pdf.  

41. CYJ, STATE TRENDS, supra note 35, at 17; DEITCH ET AL., FROM TIME OUT TO HARD TIME, 

supra note 15, at 59-60; McGowan et al., supra note 38, at S12-S15.  
42. CYJ, STATE TRENDS, supra note 35, at 17 (citing Ctrs. for Disease Control and Prevention, 

Effects on Violence of Laws and Policies Facilitating the Transfer of Youth from the Juvenile to the 

Adult Justice System: A Report on Recommendations of the Task Force on Community Preventive 

Services, MORBIDITY & MORTALITY WKLY. REP., Nov. 30, 2007, at 1, available at 

http://www.cdc.gov/mmwr/pdf/rr/rr5609.pdf; Richard E. Redding, Office of Juvenile Justice & 

Delinquency Prevention, Juvenile Transfer Laws: An Effective Deterrent to Delinquency?, JUV. JUST.  

BULL., June 2010, at 1, available at https://www.ncjrs.gov/pdffilesl/ojjdp/220595.pdf).  

43. See infra Part IV.D.2.c. In the second half of our analysis, we explain in detail the costs and 
benefits associated with adjudicating seventeen-year-olds in the juvenile system. See infra Part IV.B-G.  

44. We will examine the types of crimes committed by juveniles and seventeen-year-olds later in 

this Article, but the vast majority of offenders under eighteen commit misdemeanors or non-violent 

felonies. See infra Part IV.C.2.  

45. DEITCH, JUVENILES IN THE ADULT CRIMINAL JUSTICE SYSTEM IN TEXAS, supra note 32, 

at 28-29 tbl.12.
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evidence shows that the rehabilitative programming in the juvenile system, 
including educational classes, vocational training, and therapeutic 
interventions, leads to lower rates of recidivism than does either 
incarceration or probation in the adult system.46 

Preventing offenders from committing future crimes is an important 
goal for any justice system, and this is especially true for juvenile justice 
systems, as young people who engage in a life of crime not only endanger 
public safety, but also cost taxpayers millions of dollars. Studies show that 
"each teen prevented from becoming a [chronic adult offender] could save 
between $1.7 and $2.3 million per youth."47 Other studies estimate savings 
as high as $5.7 million over the course of that youth's lifetime. 48 The bases 
for these savings are the educational and therapeutic programs for 
incarcerated juveniles and those on probation that address the root causes of 
criminal behavior directly and encourage future lawful behavior.  
Additionally, counties and localities can implement programs that are 
designed to reform behavior and lower rates of recidivism, some that save 
more than $10,000 per participant. 49 The research shows that the more 
young people that can be diverted away from a life of crime, the more 
money states and localities will save in the long run.  

D. Concerns About Handling Seventeen-Year-Olds in the Adult Criminal 
Justice System 

Youths in the adult justice system face numerous challenges. 50 A 
young offender at a court appearance or in trial may not be mature enough 

46. UCLA SCH. OF LAW JUVENILE JUSTICE PROJECT, THE IMPACT OF PROSECUTING YOUTH IN 
THE ADULT CRIMINAL JUSTICE SYSTEM: A REVIEW OF THE LITERATURE 30 (2010), available at 
http://www.campaignforyouthjustice.org/documents/UCLA-Literature-Review.pdf.  

47. DAVID SPRINGER ET AL., BLUE RIBBON TASK FORCE REPORT, TRANSFORMING JUVENILE 
JUSTICE IN TEXAS: A FRAMEWORK FOR ACTION 5 (2007), available at 
http://www.campaignforyouthjustice.org/documents/JuvenileJusticeTaskForceReport-September2007

FINAL.pdf. The Blue Ribbon Task Force of "national and regional experts" was convened at the 
request of the Interim Executive Director of the Texas Youth Commission for the purpose of "defining a 
new TYC rehabilitation system, including identifying evidence-based practices in the treatment and case 
management of adjudicated juvenile delinquents." Id. at 2. However, "[t]he scope of the Task Force 
[was expanded] to look more broadly at reforming the juvenile justice system in Texas." Id. Other 
studies confirm the Task Force's calculation. See, e.g., Mark A. Cohen, The.Monetary Value of Saving 
a High Risk Youth, 14 J. QUANTITATIVE CRIMINOLOGY 5 (1998), available at 
http://www.byep.org/cost%20of%o20not%20saving%20youth.pdf.  

48. CYJ, STATE TRENDS, supra note 35, at 17 (citing Mark A. Cohen & Alex R. Piquero, New 
Evidence on the Monetary Value of Saving a High Risk Youth (Vanderbilt Univ. Law Sch. Law & 
Econ., Working Paper No. 08-07, 2007), available at http://ssrn.com/abstract=1077214).  

49. S. LEE ET AL., WASH. STATE INST. FOR PUB. POLICY, DOC. NO. 12-04-1201, RETURN ON 
INVESTMENT: EVIDENCE-BASED OPTIONS TO IMPROVE STATEWIDE OUTCOMES--APRIL 2012 UPDATE 
(2012), available at http://www.wsipp.wa.gov/rptfiles/12-04-1201.pdf. This report highlighted 10 
juvenile offender programs that are proven to save money for states and taxpayers (benefits minus 
costs), including some that save more than $10,000 per participant. Id. at 4 ex. 1.  

50. See generally DEITCH ET AL., FROM TIME OUT TO HARD TIME, supra note 15, at 51-61 
(describing various problems that arise when young children are subjected to the adult criminal justice 
system, including problems related to courtroom procedure, harsh sentencing options, housing with

12
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to understand what is going on and what rights are granted to defendants. 5 1 

Adult judges and lawyers often lack the specific training necessary to deal 
with the unique needs of juveniles, 52 which can result in inadequate 
representation and unfair results, including juveniles feeling pressured to 

accept plea deals even if that is not their best option. 3 

Additionally, young people, including seventeen-year-olds 
incarcerated in adult jails and prisons, are at risk of harm. 54 Research shows 
that a disproportionately high number of youths in adult jails and prisons 

undergo physical and sexual abuse.55 The National Prison Rape 
Elimination Commission found that "[m]ore than any other group of 

incarcerated persons, youth incarcerated with adults are probably at the 
highest risk for sexual abuse."5 6 And because many adult jails keep 
offenders under eighteen separate from the general inmate population to 
prevent such risks, debilitating mental and psychological effects can arise. 7 
Youths in adult jails in Texas are frequently confined in isolation for 
twenty-three hours a day in small cells with no natural light, often because 

adult prisoners, the risk of physical or sexual abuse, and increased rates of violence and recidivism).  
Both seventeen-year-olds who are in the adult system as well as younger juveniles certified to the adult 

justice system face a variety of daunting challenges in the adult system. Id.  

51. Id. at51.  
52. Id. at 52.  

53. CAMPAIGN FOR YOUTH JUSTICE, THE CONSEQUENCES AREN'T MINOR: THE IMPACT OF 

TRYING YOUTH AS ADULTS AND STRATEGIES FOR REFORM 10-11, 57 (2007) [hereinafter CYJ, 

CONSEQUENCES AREN'T MINOR], available at http://www.campaignforyouthjustice.org/documents/ 

CFYJNR_ConsequencesMinor.pdf.  
54. Id. at 7-8. In 2007, a task force appointed by the Centers for Disease Control and Prevention 

expressed deep concerns about the placements of juveniles under the age of eighteen in the adult 
criminal justice system. See generally Task Force on Community Preventive Services, Recommendation 

Against Policies Facilitating the Transfer of Juveniles from Juvenile to Adult Justice Systems for the 

Purpose of Reducing Violence, 32 Am. J. Preventive Med., Apr. 2007, at S5; Ctrs. for Disease Control 
and Prevention, supra note 42, at 1-11; McGowan et. al., supra note 38, at S7-S28.  

55. CYJ, CONSEQUENCES AREN'T MINOR, supra note 53, at 7-9; DEITCH, FROM TIME OUT TO 

HARD TIME, supra note 15, at 53-61. According to the Bureau of Justice Statistics, (BJS), 21% and 

13% of all substantiated victims of inmate-on-inmate sexual violence in jails in 2005 and 2006 
respectively, were youth under the age of eighteen, while only 1% of jail inmates are juveniles. See 

ALLEN J. BECK ET AL., BUREAU OF JUSTICE STATISTICS, NCJ 218914, SEXUAL VIOLENCE REPORTED BY 

CORRECTIONAL AUTHORITIES, 2006, at 35 app. tbl.5 (2007), available at http://bjs.ojp.usdoj.gov/ 

content/pub/pdf/svrca06.pdf; ALLEN J. BECK & PAIGE M. HARRISON, BUREAU OF JUSTICE STATISTICS, 

NCJ 214646, SEXUAL VIOLENCE REPORTED BY CORRECTIONAL AUTHORITIES, 2005, at 6 tbl.4 (2006), 

available at http://bjs.ojp.usdoj.gov/content/pub/pdf/svrca05.pdf; WILLIAM J. SABOL ET AL., BUREAU OF 

JUSTICE STATISTICS, NCJ 217675, PRISON AND JAIL INMATES AT MIDYEAR 2006, at 5 tbl.9 (2007), 

available at http://bjs.ojp.usdoj.gov/content/pub/pdf/pjim06.pdf.  

56. NAT'L PRISON RAPE ELIMINATION COMM'N, REPORT 18 (2009), available at 

https://www.ncjrs.gov/pdffilesl/226680.pdf.  
57. MICHELE DEITCH, ANNA LIPTON GALBRAITH & JORDAN POLLOCK, CONDITIONS FOR 

CERTIFIED JUVENILES IN TEXAS COUNTY JAILS 11-15 (2012) [hereinafter DEITCH, GALBRAITH & 

POLLOCK, CONDITIONS FOR CERTIFIED JUVENILES IN TEXAS COUNTY JAILS], available at 

https://www.utexas.edu/lbj/sites/default/files/file/news/Conditions%20for%20Certified%20Juveniles%2 
Oin%20Texas%20County%20Jails-FINAL-3.pdf. Conditions for Certified Juveniles in Texas County 

Jails is a Special Project Report from the Lyndon B. Johnson School of Public Affairs at The University 
of Texas at Austin. Id. at i-ii.
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the facility staff have no other way to keep them safe.58 Research has 
shown that even a short time spent in these conditions can cause anxiety, 
paranoia, and exacerbate existing mental disorders, putting youthful 
offenders in adult jails and prisons at heightened risk of suicide.5 9 It is no 
surprise, then, that inmates younger than eighteen years old who are 
confined in adult correctional facilities are thirty-six times more likely to 
commit suicide.60 

E. Prison Rape Elimination Act (PREA) Requirements 

In 2003, Congress passed the Prison Rape Elimination Act, which 
set up a Commission to study the issue of sexual assault in custody and to 
develop standards to prevent such abuses from occurring. 61 After extensive 
hearings and opportunities for input from various stakeholder groups, the 
Commission completed its work and proposed a set of standards to the U.S.  
Department of Justice to adopt as rules. 62 The U.S. Attorney General 
offered further opportunities for interested groups to comment on the 
proposed rules, and revised the standards accordingly. 63 The final version 
of the PREA Standards was finally issued as rules in May 2012.64 The rules 
will take effect for state-level prisons and local jails in August 2013.65 
While they are not formally binding on state and local facilities, there are 
fiscal penalties associated with non-compliance in the form of lost federal 
funding. 66 

The PREA Standards are of immediate relevance to the issue of 
how seventeen-year-old offenders should be managed in the justice system.  
The Standards require that all youthful offenders under age eighteen must 
be housed separately from adult inmates, in both county jails and in state 
prisons. 67 What's more, the Commentary to the Standards indicates that 

58. Id.  
59. CAMPAIGN FOR YOUTH JUSTICE, JAILING JUVENILES: THE DANGERS OF INCARCERATING 

YOUTH IN ADULT JAILS IN AMERICA 10 (2007), available at http://www.campaignforyouthjustice.org/ 
documents/CFYJNRJailingJuveniles.pdf.  

60. Id. at 4, 10.  
61. Prison Rape Elimination Act of 2003, 42 U.S.C. 15601-15609 (2006).  
62. Press Release, Dep't of Justice Office of Pub. Affairs, Justice Department Releases Final Rule 

to Prevent, Detect and Respond to Prison Rape (May 17, 2012), available at http://www.justice.gov/ 
opa/pr/2012/May/12-ag-635.html.  

63. Id.  
64. Id.  
65. Prison Rape Elimination Act National Standards, 28 C.F.R. pt. 115 (2012).  
66. See National Standards to Prevent, Detect, and Respond to Prison Rape, 77 Fed. Reg. 37,106, 

37,196 (June 20, 2012) ("For State agencies that receive grant funding from the Department to support 
their correctional operations, Congress has provided that the Department shall withhold 5 percent of 
prison-related grant funding to any State that fails to certify that it 'has adopted, and is in full 
compliance with, the national standards,' or that fails to alternatively provide 'an assurance that not less 
than 5 percent' of the relevant grant funding 'shall be used only for the purpose of enabling the State to 
adopt, and achieve full compliance with, those national standards, so as to ensure that a certification [of 
compliance] may be submitted in future years."' (quoting 42 U.S.C. 15607(c)(2))).  

67. Youthful Inmates, 28 C.F.R. 115.14 (2012), Juveniles and Youthful Detainees, 28 C.F.R.

14
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these youth should not be held in isolation, but rather should be given 
access to programs and services. 68 Thus, even in states where the age of 
juvenile jurisdiction is set at an age lower than eighteen, states must make 
special provision for the housing of seventeen-year-old inmates in both jails 
and prisons.  

Texas prisons already make substantial efforts to separate the 

under-eighteen population from adult inmates. The Texas Department of 
Criminal Justice has a Youthful Offender Program that provides separate 
housing for these youths as well as specialized programming. 69 While some 
juveniles do not have access to this program-for example, because they 

are held in state jails 70-for the most part, the state prisons seem like they 
will be able to comply with this PREA Standard. However, recent research 
about housing arrangements for certified juveniles in Texas county jails 
indicates that these county jails are ill-equipped to comply with such 
requirements even for the under-seventeen-year-old population.71 
Architectural and staffing constraints limit the ability of jail officials to 
provide separate housing that also allows young inmates to have out-of-cell 
time and to participate in programming with others.7 2  Given these 
constraints, it is extremely unlikely that the county jails in Texas would be 
able to adhere to requirements that seventeen-year-olds also be separated 
from adult offenders and be provided with programming and services.  

This factor, and the impact it may have on liability for the jails and 
loss of some federal funding as a penalty for non-compliance, weighs in 
favor of removing the seventeen-year-old population from the adult 
criminal justice system and placing these youths in juvenile facilities.  
Raising the age of juvenile court jurisdiction would be one way of 
accomplishing this objective.  

III. Texas as a National and International Outlier for its Age of Juvenile 
Jurisdiction 

Texas's policy of placing all seventeen-year-olds into the adult 
justice system makes the state an outlier both nationally and internationally.  
Figure 1 below shows that Texas is one of only thirteen states to 

automatically include offenders who are seventeen at the time of the offense 
in the adult system. (Currently, two states, New York and North Carolina, 

115.114 (2012).  

68. National Standards to Prevent, Detect, and Respond to Prison Rape, 77 Fed. Reg. at 37,126

37,130.  

69. DEITCH, JUVENILES IN THE ADULT CRIMINAL JUSTICE SYSTEM IN TEXAS, supra note 32, 

at 24-26.  
70. Id.  
71. DEITCH, GALBRAITH & POLLOCK, CONDITIONS FOR CERTIFIED JUVENILES IN TEXAS COUNTY 

JAILS, supra note 57, at x-xi. This report shows that youth ages fourteen to sixteen who are confined in 

adult county jails are typically held in isolation cells with less than one hour a day of out-of-cell time.  

Id. Many other youth are co-mingled with adult offenders, even for housing purposes. Id.  

72. Id. at 25-26.
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include sixteen-year-olds in the adult system as well, though both states are 
considering changing this policy.) The American Bar Association 
considers eighteen to be the appropriate cut-off between juvenile court and 
adult criminal court jurisdiction. 73  Moreover, there is an international 
consensus that eighteen should be the age at which criminal responsibility 
begins.74 The United Nations Convention on the Rights of the Child 
defines "child" to mean "every human being below the age of eighteen 
years," 75 while countries such as Austria, Germany, and Spain place all 
offenders under the age of twenty-one in the juvenile court system.76 

Figure 1: Maximum Age of Juvenile Jurisdiction Across the U.S. in 2011 

Oldest Age for Origina Juveni e Court Jurisdigjion, 2011 

Source: Neelum Arya, Campaign for Youth Justice, State Trends: Legislative 
Changes from 2005 to 2010 Removing Youth from the Adult Criminal Justice 
System (2011) (used with permission).

73. Stephen Saltzburg, American Bar Association Criminal Justice Policy 105C: 
Recommendation & Report, 2008 A.B.A. CRIM. JUST. SEC. 1-3, available at 
http://www.americanbar.org/content/dam/aba/directories/policy/2008_my_105c.authcheckdam.pdf 

(recommending eighteen as the upper age limit of juvenile court jurisdiction, as this is consistent with 
the ABA's long history of recognizing that youth under eighteen who are involved in the justice system 
should be treated differently than those who are eighteen or older).  

74. DEITCH, FROM TIME OUT TO HARD TIME, supra note 15, at 71.  

75. Birkhead, supra note 10, at 1447 (citing United Nations Convention on the Rights of the 
Child, G.A. Res. 44/25, Art. 1, Annex, at 167, U.N. GAOR 44th Sess., Supp. No 49, U.N. Doc. A/44/49 
(Nov. 20, 1989)).  

76. Id. at 1448.  
77. CYJ, STATE TRENDS, supra note 35, at 29.
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A. National Trend Towards Raising the Age of Juvenile Jurisdiction 

In recent years, many of the states with ages of juvenile jurisdiction 
lower than eighteen have reexamined their relevant laws.78 In 2007, the 
Connecticut . Legislature approved a bill raising the age of juvenile 
jurisdiction from sixteen to eighteen years old, and the changes are 
currently being implemented in a multi-year effort, with sixteen-year-olds 
added to juvenile court in 2010 and seventeen-year-olds added in 2012.79 A 
committee appointed by the state's General Assembly determined that 
"incorporating 16- and 17-year-old youth into the juvenile justice system 
will not only promote public safety in Connecticut by fostering positive 
youth development, but it will also, in the long run, cost state taxpayers less 
than handling this distinct category of youth in the adult criminal justice 
system." 80 Especially persuasive to the Connecticut General Assembly 
were recent developments in neuroscience, discussed above, showing that 
adolescent brains are still developing and therefore lack full decision
making capabilities.81 

So far, the change in Connecticut has been successful. A 2010 
report analyzing the changes in juvenile justice policy found that adding 
sixteen-year-olds to a juvenile system that was already shrinking-much 
like the Texas juvenile system is shrinking82-has proven to be a 
manageable task.83 The legislative change is predicted to decrease 

78. See SARAH ALICE BROWN, NATIONAL CONFERENCE OF STATE LEGISLATURES, TRENDS IN 
JUVENILE JUSTICE STATE LEGISLATION: 2001-2011, at 4-6 (2012), available at 

http://www.ncsl.org/documents/cj/trendsinjuvenilejustice.pdf (identifying Connecticut, Rhode Island, 

Missouri, Illinois, Colorado, Mississippi, and Oklahoma as states that have recently expanded their 
juvenile court jurisdiction).  

79. CYJ, STATE TRENDS, supra note 35, at 29-30.  

80. CONN. JUVENILE JURISDICTION PLANNING & IMPLEMENTATION COMM., supra note 25, exec.  

summ.  

81. Id. at 3. The Report noted: 
[A]dolescents, whose brains are not yet fully developed, take longer than adults to 
judge something to be a bad idea and are slower to respond appropriately. Adults 
have also been found to have more activity in the parts of the brain that create 

mental imagery and signal internal distress. This has led researchers to believe 

that adults who are confronted with a potentially dangerous scenario are more 
likely to create a mental image of possible outcomes than children are and to have 
an adverse, preemptive response to those images. Other studies have confirmed 

significant age-related differences in cognitive processing affecting adolescents' 

ability to make sound judgments.  

Id. at 3.  

82. See LEGISLATIVE BUDGET BOARD, ADULT AND JUVENILE CORRECTIONAL POPULATION 

PROJECTIONS: FISCAL YEARS 2012-2017, at 8-11 (2012) [hereinafter LBB POPULATION PROJECTIONS 
2012-2017], available at http://www.lbb.state.tx.us/PublicSafety_Criminal_Justice/ 

PopProjections/Adult%20and%20Juvenile%20Correctional%20Populations%20Projections2012
2017.pdf ("The model projects [the juvenile] population will continue to decrease slightly over the next 
five years .... ").  

83. CONN. JUVENILE JUSTICE ALLIANCE, SAFE AND SOUND: A NEW APPROACH TO JUVENILE 

JUSTICE AND ITS EFFECT ON PUBLIC SAFETY AND SPENDING IN CONNECTICUT 10 (2010), available at 
http://www.ctjja.org/resources/pdf/CTJJA-SafeAndSound.pdf.
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recidivism rates for youths, making Connecticut communities safer. 84 
Further, public safety has not suffered and taxpayers have benefitted from a 
shift away from reliance on expensive and often counterproductive 
measures like incarcerating non-violent young offenders. 85 In July 2012, 
continuing implementation of its law to raise the age of juvenile 
jurisdiction, Connecticut began trying seventeen-year-olds who commit 
non-felony crimes as juveniles. 86 

Rhode Island tried moving the age of juvenile jurisdiction in the 
opposite direction-to try more youth as adults-and quickly found the 
unintended consequences to be considerable. In 2007, in order to close a 
budget shortfall, Rhode Island lowered the age of juvenile jurisdiction from 
eighteen to seventeen. 87 The legislative change was premised on the fact 
that in Rhode Island it costs an average of $40,000 a year to house an 
inmate at the adult state prison-less than half the $98,000 it costs to put a 
teen through the Rhode Island Training School, where juveniles attend 
classes and receive rehabilitative services. 88 However, after only a few 
months, state legislators realized that because youths in adult prison must 
be kept separate from the general prison population in order to ensure their 
safety, it cost about $104,000 per year to house one seventeen-year-old in 
an adult facility.89 Additionally, policy-makers recognized the inherent 
difficulty in having a seventeen-year-old offender take a plea agreement in 
adult court, or post bail, when that youth is not legally able to form a 
binding contract. 90 Rhode Island Director of Corrections A.T. Wall noted 
that soon after the law was passed, stakeholders quickly realized that 
lowering the age of jurisdiction was forcing the state to spend more on 
seventeen-year-old offenders than it was spending previously, and was 
detrimental for young people. 91 The law was quickly repealed, and Rhode 
Island once again set the age of juvenile jurisdiction at eighteen years of 
age. 92 

In January 2010, Illinois raised the age of juvenile jurisdiction to 
eighteen for misdemeanants, allowing seventeen-year-olds who commit 
misdemeanors to be adjudicated in the juvenile system. 93 The Illinois 

84. Id.  
85. Id. at 2.  
86. Ken Dixon, A Step Forward in Defining Adulthood, CONN. POST, July 2, 2012, 

http://www.ctpost.com/news/article/Ken-Dixon-A-step-forward-in-defining-adulthood-3674279.php.  
87. Eric Tucker, RI Prosecutes 17-Year-Olds to Save Money, USA TODAY, July 13, 2007, 

http://usatoday30.usatoday.com/news/nation/2007-07-13-329110801_x.htm.  

88. Id.  
89. Katie Zezima, Law on Young Offenders Causes Rhode Island Furor, N.Y. TIMES, Oct. 30, 

2007, http://www.nytimes.com/2007/10/30/us/30juvenile.html.  

90. Id.  
91. Telephone Interview with AT. Wall, Dir., R.I. Dep't of Corr. (Nov. 8, 2011).  
92. R.I. GEN. LAWS 14-1-6 (2012).  
93. 705 ILL. COMP. STAT. 405/5-105(3) (2010); 705 ILL. COMP. STAT. 405/5-120 (2010); Jeff 

Long, Illinois Increases Juvenile Court Age Cutoff to 17, CHI. TRIB., March 12, 2010, 
http://articles.chicagotribune.com/2010-03-12/news/ct-x-juvenile-court-20100312_1_adult-court-adult-
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legislature also commissioned a study to determine the impact of, develop 
timelines for, and propose a funding structure to accommodate the 
expansion of the juvenile court's jurisdiction to seventeen-year-olds 
charged with felonies. 94 Also in 2010, the Mississippi legislature enacted a 
law removing most seventeen-year-olds from adult criminal court. 95 Under 
the new Mississippi law, which went into effect on July 1, 2011, youths 
under eighteen charged with misdemeanors and all non-violent felonies will 
stay in the juvenile system. 96 

Such legislative changes have garnered bipartisan support. Right 
on Crime, a conservative national advocacy group, approved of 
Mississippi's change to its age of juvenile jurisdiction law. As a Right on 
Crime publication observed: "Sending seventeen-year-olds guilty of minor 
crimes to juvenile courts, where they are more likely to receive probation or 
non-residential treatment, will reduce unnecessary criminal justice costs 
without jeopardizing public safety." 97  Right on Crime and other 
conservative think tanks have generally supported efforts to raise the age of 
juvenile jurisdiction around the country and to keep more youth in the 
juvenile justice system. 98 Similarly, progressive juvenile justice advocacy 
organizations, such as the Campaign for Youth Justice, 99 and professional 
associations, such as the American Bar Association and the American 
Correctional Association, have also advanced policy change on this front. 100 

system-youth-advocates.  

94. 20 ILL. COMP. STAT. 505/17a-9 (2010); 705 ILL. COMP. STAT. 405/5-121 (2010), repealed by 
Act effective Jan. 1, 2011, Pub. Act 96-1199, 2010 Ill. Laws 4710 (creating the Illinois Juvenile Justice 
Commission to replace the Illinois Juvenile Jurisdiction Task Force described in 705 ILL. COMP. STAT.  
405/5-121).  

95. Act effective July 1, 2011, S.B. No. 2969, 2010 Miss. Laws ch. 542; CYJ, STATE TRENDS, 
supra note 35, at 30.  

96. Margaret Baker, New Limits on Charging 17-Year-Olds as Adults: Concerns Rise Over Effect 

on Juvenile System, Public Safety, SUN HERALD (Jul. 10, 2011).  

97. Jeanette Moll, A Primary Issue for Juvenile Justice: Who is a Juvenile?, RIGHT ON CRIME 
(Sept. 1, 2011), http://www.rightoncrime.com/2011/09/a-primary-issue-for-juvenile-justice-who-is-a

juvenile/.  
98. See, e.g., MARC LEVIN & JEANETTE MOLL, JOHN LOCKE FOUNDATION, IMPROVING JUVENILE 

JUSTICE: FINDING MORE EFFECTIVE OPTIONS FOR NORTH CAROLINA'S YOUTHFUL OFFENDERS 2-6 

(2012), available at http://www.johnlocke.org/acrobat/spotlights/YoungOffenders.pdf; Jeanette Moll, 

N.C. Committee Unanimously Passes Juvenile Jurisdiction Legislation, RIGHT ON CRIME (Aug. 22, 
2012), http://www.rightoncrime.com/2012/06/n-c-committee-unanimously-passes-juvenile-jurisdiction

legislation/ (both pieces supporting North Carolina's efforts to increase the age of juvenile jurisdiction 

from sixteen to eighteen).  

99. See About Us, CAMPAIGN FOR YOUTH JUSTICE, http://www.campaignforyouthjustice.org/ 

about-us.html (last visited Oct. 13, 2012) (describing the organization's mission as "ending the practice 

of trying, sentencing, and incarcerating youth under 18 in the adult criminal justice system").  

100. The American Bar Association opposes the imposition of collateral consequences on 
offenders under age eighteen, Charles Joseph Hynes, American Bar Association Criminal Justice Policy 

102A: Recommendation & Report, 2010 A.B.A. CRIM. JUST. SEC. 1-9, available at 

http://www.americanbar.org/content/dam/aba/migrated/leadership/2010/midyear/daily_jourmal/102A.au 
thcheckdam.pdf, and also opposes holding youth under age eighteen in adult facilities, TASK FORCE ON 

YOUTH IN THE CRIMINAL JUSTICE SYS., AM. BAR ASS'N, YOUTH IN THE CRIMINAL JUSTICE SYSTEM: 

GUIDELINES FOR POLICYMAKERS AND PRACTITIONERS 21 (2001), available at 

http://www.campaignforyouthjustice.org/documents/natlres/ABA%20-%2OYouth%2Oin%2the%20
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B. States Considering a Change in Age of Juvenile Jurisdiction 

Other states with ages of juvenile jurisdiction under eighteen are in 
various stages of discussion regarding altering their relevant laws. In 2009, 
the North Carolina General Assembly created the Youth Accountability 
Planning Task Force to examine the issue. 101 Using recent developments in 
neuroscience regarding the juvenile brain, stakeholders in North Carolina 
argue that young people should be sent to the juvenile system, where 
rehabilitation and education are the primary focus.102 Furthermore, data 
shows that in North Carolina, youths served in the adult criminal system are 
more likely to commit additional and more violent offenses than youths 
receiving developmentally appropriate services and treatment in the 
juvenilesystem.10 3 Perhaps most persuasive, a cost-benefit analysis of 
moving all sixteen- and seventeen-year-old offenders in North Carolina to 
the juvenile system, conducted by the Vera Institute, assumed 
conservatively that recidivism rates for those offenders would likely 
decrease by 10%,104 and found that a change in the law "will generate $52.3 
million in net benefits, per annual cohort of youth aged sixteen and 
seventeen, from the combined perspectives of taxpayers, victims, and 
youth." 105 

Massachusetts has also introduced legislation that would allow for 
original jurisdiction of all seventeen-year-old offenders in the juvenile 
system, and Wisconsin debated a similar bill during the legislature's 2010 
session.146 A 2010 report by the Wisconsin Council on Children and 
Families found that for every youthful offender who does not reoffend due 
to receiving the appropriate services, the economy benefits by $1.7 to $3.4 

Criminal%20Justice%20System%20Guidelines%20for%2oPolicymakers.pdf. See also AM. CORR.  
ASS'N, Policy No. 1999-9, Public Correctional Policy on Youthful Offenders Transferred to Adult 
Criminal Jurisdiction, in PUBLIC CORRECTIONAL POLICIES 2012, at 71, 71-73 (2012), available at 
https://www.aca.org/government/policyresolution/PDFs/PublicCorrectionalPolicies.pdf, for an 
example of another organization opposing holding offenders under age eighteen with adult prisoners.  

101. Act effective July 1, 2009, Sess. L. No. 2009-451, 18.9(a)-(i), 2009 N.C. Sess. Laws 914, 
1110-12.  

102. ACTION FOR CHILDREN N.C., PUTTING THE JUVENILE BACK IN JUVENILE JUSTICE 3-10 
(2007), available at http://www.ncchild.org/sites/default/files/JuvenileJustice_RaisingThe 
AgeBrief final.pdf.  

103. Id. at 6-7. The Action for Children report also cited the CDC report which found "strong 
evidence" that juveniles tried in adult courts have higher recidivism rates than those tried in juvenile 
court, with a median difference of 33.7%. Id. at 6 (citing McGowan et. al., supra note 38, at S14).  

104. CHRISTIAN HENRICHSON & VALERIE LEVSHIN, VERA INST. OF JUSTICE, COST-BENEFIT 

ANALYSIS OF RAISING THE AGE OF JUVENILE JURISDICTION IN NORTH CAROLINA 5 (2011) [hereinafter 
VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA], available at 
http://www.vera.org/files/cost-benefit-analysis-of-raising-the-age-of-juvenile-jurisdictioninnorth

carolina.pdf.  

105. Id, at 10-11, 21. The report found that while changing the age of juvenile jurisdiction to 
eighteen would cost the state $49.2 million annually from a taxpayer perspective, it would save $3.6 
million per year for victims of crimes due to a reduced rate of recidivism and $97.9 million due to 
increased lifetime earnings for the youth in question. Id. at 10-21.  

106. CYJ, STATE TRENDS, supra note 35, at 31-32.
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million over the remainder of the youth's life.107 Although the bill failed in 
Wisconsin, momentum for such legislation is growing. 10 8 

Finally, high-level stakeholders in New York, perhaps the state 
most analogous to Texas, are waging a campaign to incrementally increase 
the age of juvenile jurisdiction in that state from sixteen to eighteen. 10 9 

Judge Jonathan Lippman, Chief Judge of the New York Court of Appeals, 
argues that sixteen- and seventeen-year-olds who commit minor, non
violent crimes should be adjudicated in the juvenile system because their 
under-developed brains are fundamentally "different" from adult brains. 10 

Young people have difficulty controlling impulses, and more easily fall 
victim to outside influences and peer pressure.111 As a result, youths are 
better served by the rehabilitative focus and flexible nature of the juvenile 
justice system. Despite the likelihood that there would be immediate costs 
associated with hiring new juvenile judges and bolstering juvenile 
probation, Judge Lippman argues that the "up-front investment" will lead to 
"long term benefits and savings" because rates of recidivism will decrease, 
and fewer juvenile offenders will have repeated run-ins with law 
enforcement. 112 

Stakeholders in New York are taking a two-pronged approach, 
pushing for a legislative change to raise the age of juvenile jurisdiction to 
eighteen, as well as instituting pilot programs intended to test the 
effectiveness of educational programs on sixteen- and seventeen-year-old 
offenders. 113 A number of cases involving non-violent offenders who are 
under eighteen-years-old are not removed from the adult criminal justice 
system, but are moved to a separate docket.114 The judges who hear this 
docket are educated about recent developments in neuroscience and the 
benefits of community-based adjudications for offenders who are younger 
than eighteen.115  Judges attend training sessions organized by Judge 
Lippman's office, with the objective that these judges will return to their 
courtrooms and focus on rehabilitating, rather than punishing, young 
offenders."1 6 As of Spring 2012, a number of judges in the New York City 

107. WISCONSIN COUNCIL ON CHILDREN AND FAMILIES, RETURNING 17-YEAR-OLDS TO THE 

JUVENILE JUSTICE SYSTEM: A SMART CHOICE FOR OUR COMMUNITIES AND OUR YOUTH 1 (2010), 

available at http://wccf.org/pdf/JJbrief_031610.pdf.  
108. CYJ, STATE TRENDS, supra note 35, at 32.  

109. Maggie Clark, New York Courts Revisit Juvenile Justice, STATELINE (Mar. 12, 2012), 

http://www.pewstates.org/projects/stateline/headlines/new-york-courts-revisit-juvenile-justice

85899377384; Chief Judge Jonathan Lippman, N.Y. Court of Appeals, Address at the Citizens Crime 
Commission Breakfast Forum (Sept. 21, 2011) (transcript available at 
http://www.nycrimecommission.org/pdfs/Lippman110921.pdf).  

110. Lippman, supra note 109, at 4-7.  

111. Id. at 4-5.  
112. Id, at 10.  
113. Interview with Charlotte Davidson, Office of the Chief Judge, N.Y. State Unified Court Sys.  

(Oct. 19, 2011); Clark, supra note 109.  
114. Clark, supra note 109.  

115. Interview with Charlotte Davidson, supra note 113.  

116. Id.
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area had been trained and were implementing techniques normally reserved 
for the juvenile system in their adult courtrooms. 117 

The efforts in New York are having a positive impact. On February 
14, 2012, Chief Judge Lippman announced that the Legislature will soon 
consider the proposed "Youth Court Act." 118 This new law would raise the 
age of criminal jurisdiction from sixteen to eighteen for non-violent 
offenses in New York.119 Under the proposed legislation, special Youth 
Courts will be established in which sixteen- and seventeen-year-old 
offenders will receive dispositions aimed at rehabilitation and development 
outlined in New York's Family Court Act.120 

Figures 2 and 3 below summarize the different states around the 
country that either have recently changed their relevant laws to raise the age 
of juvenile jurisdiction, or are considering such a legislative change.  

Figure 2: States That Have Recently Changed Age of Juvenile Jurisdiction 
Laws 

incoported ithposiiveresutsandehettat 

Changed Age of Juvenile Cthajne ade 
JurAsdiction Laws 

Law changed in 2007 to include all sixteen- and 

seventeen-year-olds ino the juvenile system.  

Connecticut currently, all sixteen-year-olds have been 
incorporated with positive results, and the state 
is in the process of moving seventeen-year-olds 
into the juvenile system as well.121 
After lowering the age of juvenile jurisdiction to 
seventeen in 2007 in order to save money, the 

Rhode Island state legislature quickly realized that the change 

was in fact costing the state more money, and 
returned the age of jurisdiction to eighteen.12 

Law changed in 2010 to include seventeen-year

Illinois old misdemeanants in the juvenile system, with 

plans to include all seventeen-year-old offenders 

in the near future. 123 

Law changed in 2010 to include all seventeen

Mississippi year-old misdemeanants and non-violent felons 
in the juvenile system.124 

117. Id.  
118. Chief Judge Jonathan Lippman, State of N.Y., The State of the Judiciary 2012: Balancing the 

Scales of Justice 4 (Feb. 14, 2012) (transcript available at http://www.nycourts.gov/admin/ 
stateofjudiciary/SOJ-2012.pdf).  

119. See id. ("[W]e will be sending to the Legislature a proposed 'Youth Court Act,' which will 
establish a new 'Youth Court' to adjudicate cases in which 16- and 17-year-olds are charged with non
violent criminal conduct.").  

120. Id.  
121. CYJ, STATE TRENDS, supra note 35, at 29-30.  

122. Id. at 10.  
123. Id. at 30.  
124. Id.
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ire 3: States Considering a Change to Age of Tuvenile Turi diction TLaws

North Carolina

North Carolina's age of jurisdiction is 
currently sixteen, but stakeholders are 
considering moving all sixteen- and 
seventeen-year-olds to the juvenile 
system. 125

New York's age of jurisdiction is 
sixteen, but stakeholders are pushing to 
change the law to eighteen, and the 

New York courts are instituting pilot programs to 
test the effectiveness of juvenile 
programs on sixteen- and seventeen
year-old offenders.1 26 

Considering a law that would change 
Wisconsin the age of jurisdiction from seventeen to 

eighteen.  
Considering a law that would change 

Massachusetts the age of2jurisdiction from seventeen to 
eighteen.1s 

In sum, many states around the country with an age of juvenile 
jurisdiction lower than eighteen have either recently changed their laws to 
raise the age or are considering such a move. Throughout the first part of 
this article, we have outlined the many reasons why these states have either 
adopted or considered a policy change to raise the age of juvenile 
jurisdiction. In the next part of this article, we examine in more depth how 
such a change would impact Texas.  

IV. The Impact of Raising the Maximum Age of Juvenile Jurisdiction in 
Texas 

There are many reasons for Texas to consider raising the age of 
juvenile jurisdiction. The first part of this Article explains these reasons in 
detail: juveniles are developmentally different from adults; 29 youth in the 
adult system experience high rates of physical and sexual assault, suicide, 
and mental deterioration;1 30 youth in the juvenile system are often better 
served and reoffend at lower rates;' 3 ' and the PREA Standards mandate that 

125. Id. at 31.  
126. Id. at 31-32; Lippman, supra note 118, at 5.  
127. CYJ, STATE TRENDS, supra note 35, at 32.  

128. Id. at 31.  
129. See supra Part II.A.  

130. See supra Part I.D.  

131. See supra Part I.B-C.
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youth under age seventeen be kept separate from adult offenders in prisons 

and jails, a requirement that Texas jails are ill-equipped to meet.132 While 
these points are very significant, it is important to ask what impact a change 
in age of jurisdiction would have on the state of Texas. We address that 
question in two ways. First, we begin by examining the wisdom and the 
feasibility of the proposal from the standpoint of key system stakeholders in 
Texas. Second, we present a detailed cost-benefit analysis of raising the 
age of juvenile jurisdiction in Texas.  

A. Feasibility Analysis 

The authors of this report conducted a number of formal and 
informal interviews with justice system stakeholders across Texas, 
including, but not limited to: judges in both the juvenile and the adult 
systems, state juvenile and adult prosecutors, public defenders, adult and 
juvenile corrections and probation agency officials, government budget 
analysts, and juvenile advocates.' 3 3 We discussed with them the wisdom 
and feasibility of raising the age of juvenile jurisdiction to eighteen years 
old, including both the benefits and challenges of such a move. A 
consensus emerged from these interviews: such a change, while it would be 
difficult to accomplish in a tough economic climate and would require 
much planning, would be financially beneficial to Texas in the long run and 
represents a common sense change to the law.  

At the outset, a number of judges, prosecutors, and attorneys who 
work extensively on juvenile cases said that, quite simply, seventeen-year
olds are still adolescents. Typically high school juniors and seniors at that 
age, they are immature, compulsive, and prone to make mistakes.134 

132. See supra Part II.E.  

133. Among the Texas stakeholders with whom we conducted formal interviews were: Jeanne 
Meurer, Travis County Senior District Judge (juvenile judge), Telephone Interview, October 18, 2011, 

and In-Person Inteview on January 20, 2012; Wil Flowers, Travis County Senior District Judge 
(criminal court judge), Telephone Interview, October 18, 2011; Karen Sage, Travis County District 
Judge (criminal judge), Telephone Interview, October 19, 2011; Riley Shaw, Assistant District Attorney 
(juvenile), Tarrant County District Attorney's Office, Telephone Interview, October 18, 2011, and In
Person Interview, San Antonio, Texas, February 12, 2013; Jill Mata, Assistant District Attorney 
(juvenile), Bexar County District Attorney's Office, Telephone Interviews, October 21, 2011 and 
September 21, 2012, and In-Person Interview, San Antonio, Texas, February 12, 2013; Kameron 
Johnson, Juvenile Public Defender, Travis County, Telephone Interview, October 19, 2011; Linda 

Brooke, Chief of Staff, Texas Juvenile Justice Department, Telephone Interview, October 27, 2011; 
Todd Harris, Warden, Clemens Unit, Texas Department of Criminal Justice, In-Person Interview, April 
5, 2012; Adan Munoz, Executive Director, Brandon Wood, Assistant Director, Shannon Herklotz, 
Assistant Director, and Diana Spiller, Research Specialist, Texas Commission on Jail Standards, In
Person Group Interview, April 12, 2012; Michele Connolly, Manager, Criminal Justice Data Analysis 
Team, Legislative Budget Board, In-Person Interviews, Austin, Texas, on October 12, 2011 and 

February 6, 2012; Carl Reynolds, Director, Texas Office of Court Administration, In-Person Interview, 
Austin, Texas, on January 20, 2012; and Chris Hubner, General Counsel, Travis County Juvenile 
Probation Department, October 5, 2012. Additionally, we conducted a focus group with a number of 
juvenile justice advocates on January 20, 2012, and conducted forty-one telephone interviews with jail 
officials around Texas throughout the fall of 2011 and spring of 2012.  

134. See supra Part II.A.
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Numerous attorneys said that the majority of seventeen-year-old offenders 
more closely resemble the population of offenders currently in the juvenile 
justice system than those in the adult system. 135 There was consensus 
among the stakeholders that a system where seventeen-year-olds are treated 
like adolescents in every arena except criminal justice is fundamentally 
unfair, and that in the vast majority of cases, seventeen-year-olds should be 
adjudicated with their peers in the juvenile system. Of course, there can be 
exceptions to this rule. As a number of judges and attorneys pointed out, in 
rare cases, a juvenile offender can be so violent, or so mature and 
developed, that sending him or her to the juvenile system would be 
detrimental both to the offender and to those around him.  

Prison and jail administrators also expressed significant concern 
about keeping seventeen-year-olds in adult facilities. One official, who 
currently runs the state prison unit where most young offenders are held and 
who has previously managed other adult state prisons, explained that 
keeping seventeen-year-olds safe in an adult facility takes a great deal of 
time and effort. Although these youths are typically housed separately from 
the adult offender population, arranging special programming for these 
youths and ensuring that they do not come into contact with adult prisoners 
is a complex enterprise. Additionally, the administrator noted that the 
younger inmates have different emotional, physical, and programmatic 
needs than the older inmates, and he did not feel it is possible to truly 
address those needs in an adult facility. While he believed the program 
currently operated by the Texas Department of Criminal Justice for youths 
aged fourteen through seventeen (the Youthful Offender Program) is 
making important strides in managing this population, he felt that the 
program is ultimately inadequate because of its location within the adult 
prison system, where the primary objective is security and not rehabilitation 
or the provision of services. He felt the prison would operate more 
efficiently, and inmates would be served more effectively, if youth under 
age eighteen were kept in the juvenile system. These sentiments were 
echoed repeatedly by county jail administrators throughout the state who 
deal with the challenges of housing young offenders who are certified to 
stand trial as adults, as well as those younger than eighteen.136 Those jail 

135. See CONN. JUVENILE JURISDICTION PLANNING & IMPLEMENTATION COMM., supra note 25, 
at 2-3 (citing the Supreme Court's reasoning in Roper v. Simmons, 543 U.S. 551, 569-70, 574 (2005), to 
argue that sixteen- and seventeen-year-olds are generally different from adults over eighteen); DEITCH, 
JUVENILES IN THE ADULT CRIMINAL JUSTICE SYSTEM IN TEXAS, supra note 32, at 31 (describing the 
similarities between juveniles certified to the adult criminal justice system and those in the juvenile 
justice system); DEITCH, FROM TIME OUT TO HARD TIME, supra note 15, at 17 (noting that "[t]he 
American Psychiatric Association's manual for diagnosing mental disorders bans physicians from 
issuing a diagnosis of an antisocial personality disorder in individuals under the age of 18" because 
"[b]ehaviors that are indicative of psychopathy in adults ... are normal traits of immature adolescents").  

136. See DEITCH, GALBRAITH & POLLOCK, CONDITIONS FOR CERTIFIED JUVENILES IN TEXAS 
COUNTY JAILS, supra note 57, at 25-26 ("In both the surveys and the follow-up interviews, jail officials 
noted that housing juveniles was a strain on the jail, and some noted that they wish these juveniles could 

be housed in settings more appropriate for them.").
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officials pointed to the additional operational burden and costs imposed on 
the jail by virtue of making special arrangements for the safe housing of 
these youths, and to the lack of programmatic opportunities for them in the 
jails. 137 

Everyone with whom we spoke stressed that the juvenile system 
allows offenders a greater chance to be rehabilitated than the adult criminal 
justice system, due to greater access to educational classes, therapy, and 
community-based programs. Equally important is the fact that a juvenile's 
record is typically sealed upon completion of the adjudication, meaning that 
a young offender in the juvenile system has much higher prospects of 
returning to school or finding a job in the future. 13 8 Several experts 
repeatedly brought up the importance of allowing a juvenile offender to 
move on from a brush with the law without having a criminal record that 
lasts a lifetime, and how this benefits both the young person as well as 
public safety. The stakeholders that we interviewed expressed optimism 
that this success would be replicated if seventeen-year-old offenders were 
moved to the juvenile system. Prosecutors told us that most people in the 
field realize that community-based approaches could work well with this 
population. Many of the judges interviewed were particularly adamant that 
Texas and its counties should spend whatever it takes on proven methods 
for preventing young people from turning to a life of crime.  

There was also consensus that raising the age of juvenile 
jurisdiction would not make Texas any less "tough on crime." Stakeholders 
explained that, in fact, the juvenile system forces young offenders to be 
more responsible and more accountable than does the adult system. 139 
Because juvenile probation is more individualized, young offenders are 
forced to maintain good behavior, attend classes, and participate in 
community programs.14 If they do not, there will be consequences.141 
Adult probation, on the other hand, is less personal and therefore less 
restrictive. 142 One juvenile defense attorney related anecdotes of juvenile 
offenders actively trying to get into the adult system in order to avoid the 
intensive, hands-on programs that they would have to complete if 
adjudicated in juvenile court. The same lawyer pointed out that adult 
probation requires the payment of much higher fees than juvenile probation, 
meaning young people are paying more to get fewer services.143 Moreover, 

137. Id.  
138. CYJ, STATE TRENDS, supra note 35, at 18; DEITCH, FROM TIME OUT TO HARD TIME, supra 

note 15, at 53; see supra notes 35-37 and accompanying text.  

139. See also supra notes 24-34 and accompanying text.  

140. See supra notes 25-29 and accompanying text.  

141. See OFFICE OF THE ATTORNEY GEN. OF TEX., 2009 JUVENILE JUSTICE HANDBOOK 22-23 

(2009), available at https://www.oag.state.tx.us/AGPublications/pdfs/juvenilejustice.pdf ("If a child 
breaks any of the probation terms, he or she may be returned to juvenile court for a hearing to modify or 
revoke the probation.").  

142. See supra notes 30-34 and accompanying text.  

143. Id.
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for a seventeen-year-old still in high school, it could be extremely difficult 
to pay the adult probation fees, making revocation more likely. 14 4 Further, 
raising the age of juvenile jurisdiction would not limit prosecutors and 
judges from using their discretion to certify some seventeen-year-olds in 
adult court if the defendant or the crime warrant such treatment. 145 

A prosecutor opined that raising the age of jurisdiction simply 
"makes sense" and would simplify all the issues associated with dealing 
with multiple government agencies. For example, school officials have to 
follow different processes when dealing with a student's school-based 
misbehavior depending on whether the student has hit his or her 
seventeenth birthday. 146  Similarly, schools find themselves routinely 
dealing with probation officials and prosecutors from both the juvenile and 
adult systems, having different relationships with law enforcement 
depending on the age of the student, and having to provide information to 
both juvenile and adult courts. Drawing a line at the age when most 
students leave high school-age eighteen-would limit the extent to which 
schools need to become entangled with the adult criminal justice system.  

On the other hand, there were a number of fiscal and logistical 
concerns expressed by many of these same stakeholders. First and 
foremost, judges and juvenile practitioners were concerned about the state's 
and counties' ability to pay for an influx of new juvenile court cases 
involving seventeen-year-olds, new offenders on juvenile probation, and 
new residents of TJJD facilities. For a state already facing a significant 

144. Id.  
145. Tex. Fam. Code Ann. 54.02 (West 2011).  
146. See KATY INDEP. SCH. DIST., DISCIPLINE' MANAGEMENT PLAN AND STUDENT CODE OF 

CONDUCT 2012-2013, at xii (2012), available at http://www.katyisd.org/parents/Documents/ 

DMPSCC_FINAL_2012-13.pdf (discussing gang-free zones under Section 71.028 of the Texas Penal 
Code and noting that "[a] person 17 years of age or older who commits certain offenses (for school
related purposes) in, on, or within 1,000 feet of any real property that is owned, rented, or leased by a 

school or school board or on a school bus may be assessed a punishment that is increased to the next 

highest category of offense"); OFFICE OF THE ATTORNEY GEN. OF TEX., SCHOOL CRIME AND DISCIPLINE 

HANDBOOK 2010, at 13 (2010), available at https://www.oag.state.tx.us/agpublications/pdfs/ 

schoolcrime_2010.pdf (discussing sanctions for students who fail to attend Texas public schools and 

noting that "[i]f the student is 10 or older but younger than 17, the child may also be adjudicated in the 
juvenile court system for truancy"); TEXAS APPLESEED, TEXAS' SCHOOL-TO-PRISON PIPELINE: 

TICKETING, ARREST & USE OF FORCE IN SCHOOLS 71 (2010), available at 

http://www.texasappleseed.net/images/stories/reports/TicketingBooklet web.pdf ("[I]f the youth fails 
to pay the fine or complete court-ordered community service or rehabilitation services, once the youth 

turns 17 the court may issue a Notice of Continuing Obligation to Appear. Failure to appear once this 

notice is issued may result in additional Class C charges, and a warrant being issued for the youth's 

arrest." (citations omitted)); Donna St. George, Texas Students Sent from Classroom to Courtroom, 

WASH. POST, Aug. 21, 2011, http://articles.washingtonpost.com/2011-08-21/local/35271881_1_tardy

students-student-misbehavior-school-order (observing that students in Texas schools are often issued 
tickets by police for "offensive language, class disruption, [and] schoolyard fights" that carry "fines of 
up to $500," and noting that "[s]tudents with outstanding tickets may be arrested after age 17"); accord 
Al Baker, New Code Aims to Ease Suspensions of Students, N.Y. TIMES, Aug. 28, 2012, 

http://www.nytimes.com/2012/08/29/education/new-york-education-department-revises-student

disciplinary-code.html?_r=0 (noting that in New York City public schools expulsion "is possible only 
for students at least 17 years old").

2012] 27



AM. J. CRIM. L.

budget shortfall, some stakeholders, particularly those who work in state 
and local government, wondered how moving the majority of seventeen
year-old offenders to the juvenile system, which costs more than the adult 
system to operate, would be paid for in the short term, even if there would 
be long-term savings. Prosecutors and law enforcement officials in 
particular noted that such a change would force counties and the state to 
spend more money on the same number of criminals, and wondered how 
local juvenile probation departments would afford keeping track of 
thousands of new young offenders. Questions arose as to where the 
Legislature would find money to implement this policy change.  

Additionally, there were concerns about the juvenile system's 
current capacity to handle the seventeen-year-old population of offenders.  
A number of the judges we spoke with were concerned that juvenile courts 
would not be able to adequately handle the potential influx of new cases.  
Dockets would become fuller, local detention facilities might become 
overcrowded, and the caseloads for both juvenile prosecutors and defense 
attorneys would increase, all to the detriment of the defendants. There was 
agreement that new judges and attorneys would have to be trained to handle 
the unique issues presented by juvenile courts, and new law enforcement 
and security personnel would have to be hired to maintain order at the 
courthouse and in the local detention facilities. More juvenile probation 
officers would also need to be hired to handle the increased caseload of 
seventeen-year-olds on probation.  

Stakeholders disagreed as to whether secure facilities operated by 
the state and counties could handle a new cohort of offenders. Several of 
those interviewed noted the decreasing population of the state-run Texas 
Juvenile Justice Department (TJJD) facilities. 14 7 In the past five years, the 
population of the state-run secure facilities for youth has shrunk from about 
5,000 to around 1,100 youth, 148 and several units have been mothballed due 
to the reduced need for beds.149 Stakeholders believed that space for these 
seventeen-year-olds could surely be found in the TJJD facilities. Similarly, 
county-run detention facilities (where youth may be held following arrest or 
while they await adjudication hearings) have also experienced a shrinking 
population."5 However, some raised a concern that even if the new 
population of offenders did not overcrowd the juvenile system, having 
older, more mature offenders in the juvenile facilities might be detrimental 
to younger teens who were more likely to be rehabilitated. Others 
responded to this fear by noting the potential to keep the older youth 
separate from the younger ones.  

147. See also supra note 82.  

148. LBB POPULATION PROJECTIONS 2012-2017, supra note 82, at 8.  
149. Deborah Fowler, Tex. Appleseed, A True Texas Miracle: Achieving Juvenile Justice Reform 

in a Tough Economic Climate, in BIG IDEAS: CHILDREN IN THE SOUTHWEST 2012, at 121, 127-28 (First 
Focus 2012), available at http://www.firstfocus.net/sites/default/files/Big%20Ideas%20
%20Children%20in%20the%20Southwest%20Report.pdf.  

150. Fowler, supra note 149, at 128-29.
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The maximum age for juveniles held in TJJD and on juvenile 
probation was also raised as a concern. A number of stakeholders were 
concerned that if Texas were to raise the age of juvenile jurisdiction to 
eighteen, the maximum age the youth could be held in state-run facilities 
might have to be raised as well, raising costs and logistical issues even 
more. Currently, youths can be committed to TJJD only until they turn 
nineteen years old. 151 If a juvenile offender is arrested at age seventeen
and-a-half and is adjudicated months or even a year later, there was concern 
that there might not be enough time for that defendant to complete a 
minimum length- of stay in TJJD or to complete any programming there.  
Similarly, the court's jurisdiction to keep a youth on probation ends at age 
eighteen, though determinate sentenced youth may be supervised until age 
nineteen.152 There was a fear that judges might be unwilling to place a 
seventeen-year-old on probation knowing that there would be such limited 
time to keep that youth under court supervision or to require him to 
participate in county-run programs. However, other stakeholders, 
particularly the juvenile judges with whom we spoke, were less concerned 
about this apparent issue, saying that due to delays in the justice system, 
offenders were already "aging out" of juvenile probation jurisdiction.  
While a few young people may "age out," many stakeholders believed that 
should not be an impediment to raising the age of juvenile jurisdiction.  
Others believe there could be value in allowing a court to extend probation 
jurisdiction until age nineteen under some circumstances.  

Finally, a few of the stakeholders we spoke with suggested the 
possibility of an alternative option that would send all seventeen-year-old 
misdemeanants to the juvenile system, while seventeen-year-old offenders 
who commit felonies should stay in the adult system. However, this 
suggestion is based on a misperception that seventeen-year-olds are 
committing primarily serious crimes.1s3 In fact, our research shows that the 
majority of seventeen-year-old offenders in fact commit misdemeanors;154 

thus, the same issues of cost and capacity would remain. Indeed, the 
majority of experts with whom we spoke believed that if the age of 
jurisdiction should be raised at all, it should be raised for both seventeen
year-old misdemeanants and seventeen-year-old offenders who commit 
felonies. Again, they noted that in extremely serious cases, it would 
continue to be possible to certify those seventeen-year-old offenders as 
adults.  

These concerns pose significant obstacles that must be overcome 
should Texas decide to raise its age of juvenile jurisdiction. However, there 

151. Fowler, supra note 149, at 123.  
152. Tex. Fam. Code Ann. 51.0412, 54.04(q) (West 2011).  
153. Cf VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 12 

fig.3, 13 fig.4, 32 figs.D1 &D2 (projecting juvenile misdemeanor arrests in North Carolina at much 
higher rates than either low-level, non-violent felony arrests or arrests for serious, violent felonies).  

154. See infra Figure 6; accord VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH 
CAROLINA, supra note 104, at 12 fig.3, 13 fig.4, 32 figs.D1 & D2.
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was consensus that if such a change could be made, it would be beneficial 
to young offenders. Stakeholders told us that being adjudicated in the 
juvenile system benefits young people because they are forced to attend a 
combination of classes, therapy, and community service programs. 155 

Families become more involved with the young person's rehabilitation, 
leading to more support upon completion. Additionally, those we 
interviewed believe that even for offenders who commit violent, serious 
crimes, TJJD facilities provide a combination of punitive and rehabilitative 
measures that are better suited for juvenile offenders than is adult prison.  
Overall, while stakeholders questioned the willingness of legislators to 
support a project that costs money upfront, virtually everyone with whom 
we spoke believes that raising the age of juvenile jurisdiction would save 
money for the state of Texas and its taxpayers over the long term.  

Notably, all the experts with whom we spoke commented on the 
importance of having a thoughtful process in place prior to the passage of 
legislation to consider the practical details of making a switch like this.  
Indeed, each of the states currently considering a change in the age of 
jurisdiction has an appointed task force in place to work through those 
logistics and to consider the necessary resources for effective 
implementation of the proposal.156 

B. Cost-Benefit Analysis 

To further examine what the fiscal impact of a change in age of 
juvenile jurisdiction might be in Texas, we conducted a cost-benefit 
analysis (CBA). A CBA offers a detailed view of the potential effects of 
this legislative change because it accounts for the immediate costs as well 
as the long-term benefits received by taxpayers, victims, and youths. Our 
methodology, analysis, and conclusions are detailed below.  

1. Methodology 

The methodology for this analysis is modeled after the 
methodology used by the Vera Institute of Justice, a non-partisan, nonprofit 
center for justice policy and practice, in conducting a CBA of a proposal to 
raise the age of juvenile jurisdiction in North Carolina.157 

155. See also supra notes 25-29 and accompanying text.  
156. For example, in 2009 the North Carolina General Assembly created the Youth 

Accountability Task Force to tackle this issue. Act effective July 1, 2009, Sess. L. No. 2009-451, 
18.9(a)-(i), 2009 N.C. Sess. Laws 914, 1110-12; Youth Accountability Task Force, N.C. DEP'T OF JUV.  
JUST. & DELINQ. PREVENTION, http://www.ncdjjdp.org/youthAccountabilityTaskForce/taskForce.html.  
Similarly, in 2006 the Connecticut Legislature created the Juvenile Jurisdiction Planning and 
Implementation Committee to review the issues surrounding raising the age of juvenile jurisdiction. Act 
effective July 1, 2006, Pub. Act 06-187, 16, 2006 Conn. Acts 829, 833-34 (Reg. Sess.). See CONN.  
JUVENILE JURISDICTION PLANNING & IMPLEMENTATION COMM., supra note 25, for the Connecticut 
Committee's final 2007 report.  

157. VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 2-10.
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We began this CBA by determining the impact these policy 
changes would have on the seventeen-year-old population: we calculated 
the increased numbers of youths that would be arrested, go through juvenile 
court proceedings, or be placed in juvenile detention or on juvenile 
probation. We also assessed the likely reduced numbers of seventeen-year
old youth in the adult criminal justice system, looking at the reduced 
numbers of seventeen-year-olds in adult prison, in adult state jail, and on 
adult probation.158 

These changes in population naturally carry with them increased 
costs for the juvenile justice system and savings for the adult criminal 
justice system. Using the projected population figures, we examined the 
direct costs and savings this policy change would have for Texas taxpayers.  
These costs included expenses associated with additional juvenile arrests, 
juvenile court proceedings, and juvenile detention and probation. The 
savings included the removal of these seventeen-year-olds from the adult 
system and the resulting savings for adult prison and probation.  

Next, we examined the savings that would accrue to taxpayers from 
the reduced recidivism rates we could anticipate if these youths are placed 
in the juvenile system. We conservatively anticipated a 10% reduction in 
recidivism (research by a task force of the Centers for Disease Control and 
Prevention suggests the number may actually be as high as 34%159), and 
estimated the number of avoided re-arrests and re-incarcerations. All of 
these would result in future savings for taxpayers.  

Our next step was to calculate fiscal benefits that accrue to victims 
and to the juveniles themselves as a result of the policy change. While 
taxpayers will not receive these benefits directly, the benefits to victims and 
juveniles are important byproducts of the policy change and should be taken 
into account by lawmakers.  

To calculate the benefits victims would receive, we considered the 
reduction in crime as a result of a lowered recidivism rate in the juvenile 
system and the concomitant reduced costs of victimization. 160 

Finally, we considered the tangible and calculable ways in which 
juveniles would benefit from the change in policy. Most seventeen-year
olds handled in the juvenile system instead of the adult system receive the 
benefit of avoiding a criminal record, which in turn makes it easier for these 
individuals to find jobs upon release.161 This benefit results in higher future 

158. Our methodology did not allow us to assess the reduced numbers of seventeen-year-olds in 
adult county jails, but this is another place where cost savings could be anticipated.  

159. Ctrs. for Disease Control and Prevention, supra note 42, at 6-7; McGowan et. al., supra note 
38, at S14; accord supra note 42 and accompanying text.  

160. The costs of both felony and misdemeanor crimes to victims have been quantified by 
numerous criminologists and we use those generally accepted figures in our analysis. See infra note 254 
and accompanying text. We use conservative estimates for the number of misdemeanors and felonies 
that would be avoided given reduced rates of recidivism and estimate the savings to victims. See 
discussion infra Part IV.E.  

161. See discussion infra Part IV.F; see also supra notes 35-37, 138 and accompanying text.
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earnings for the youths and is received over a thirty-five-year period. 16 2 

This analysis quantifies the direct benefits received by youths in the form of 
additional future earnings. There are also indirect benefits such as 
increased tax revenue and decreased reliance on social services that are not 
accounted for in this CBA.  

Adding the costs and benefits to taxpayers, victims, and youths 
allowed us to estimate the long-term fiscal impact of raising the age of 
juvenile jurisdiction in Texas. The resulting number is the net benefit of 
this potential policy change. The details of each step will be further 
outlined in the following sections.  

2. Assumptions 

Because the juvenile and adult justice systems differ significantly, 
conducting an analysis of the impact of moving seventeen-year-olds from 
one system to the other requires a number of assumptions. This analysis 
relies on the following assumptions: 

" Volume of Seventeen-Year-Olds Arrested - This 
analysis assumes that the number of seventeen-year
olds who would be arrested and treated as juveniles 
will be the same as the number of seventeen-year-olds 
currently arrested and treated as adults.  

- Volume of Seventeen-Year-Olds Entering the Juvenile 
System - This analysis assumes that the percentage of 
arrested seventeen-year-olds who penetrate the juvenile 
system will be the same as the percentage of arrested 
youths under seventeen who penetrate the juvenile 
system. For example, approximately 77% of juvenile 
arrests in 2010 were ultimately adjudicated,16 3 so we 
assume 77% of arrested seventeen-year-olds will be 
adjudicated in the juvenile system, with the remainder 
diverted upfront.  

- Crimes for Which Seventeen-Year-Olds are 
Adjudicated - Based on a statistical analysis, the types 
of crimes for which seventeen-year-olds are arrested 
are most similar to the types of crimes for which 

162. See discussion infra Part IV.F.  
163. See TEX. JUVENILE PROB. COMM'N, supra note 7, at 1-3 (indicating that "[d]uring calendar 

year 2010, police agencies in Texas processed 116,498 arrests of juveniles between the ages of 10 and 
16" and that "[d]ispositions were made in 90,429 juvenile cases in calendar year 2010," resulting in a 
disposition rate of 77.6%). One way that "[j]uveniles [can] avoid adjudication [is] by successfully 
completing [a] community-based supervision program called deferred prosecution." LBB POPULATION 
PROJECTIONS 2012-2017, supra note 82, at 27. "If a juvenile successfully completes deferred 
prosecution, the youth must be released from supervision and any filed petition for the case should be 
dismissed." Id.
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sixteen-year-olds are arrested. 164 Because of this, this 
analysis assumes that seventeen-year-olds who 
penetrate the juvenile system will be adjudicated for 
crimes in the same pattern as sixteen-year-olds are 
adjudicated for offenses. For example, in 2010, 17% of 
all adjudicated sixteen-year-olds were charged with 
theft, 165  so we assume 17% of all 'adjudicated 
seventeen-year-olds will be charged with theft.  

" Adjudication Outcomes for Seventeen-Year-Olds 
This analysis assumes that seventeen-year-olds will be 
committed to state facilities, placed in residential 
programs, and placed on probation at the same rates 
sixteen-year-olds are currently adjudicated.  

" Length of Stay for TJJD Commitments and Terms of 
Probation - This analysis assumes that the introduction 
of seventeen-year-olds into the juvenile justice system 
will not result in increased lengths of stay in TJJD or 
terms of probation for any youth. We also assume that 
seventeen-year-olds will remain in TJJD for the same 
average length of stay (472 days) 166 or serve the same 
average term of probation (180 days) 16 7 as do other 
youths.  

164. This conclusion comes from a thorough analysis of DPS data. See infra Part IV.C.II.  
Compare TEX. DEP'T OF PUB. SAFETY, CRIME IN TEXAS 2010, at 76-77 (2010) [hereinafter DPS DATA 
2010], available at http://www.txdps.state.tx.us/crimereports/10/citCh9.pdf (presenting Texas juvenile 
arrest data by classification of offense and age of arrestee, including data specific to sixteen-year-old 
arrestees), with id. at 78-81 (presenting Texas adult arrest data by classification of offense and age of 
arrestee, including data specific to seventeen-year-old arrestees).  

165. See TEX. JUVENILE PROB. COMM'N, supra note 7, at 71 (indicating that of the 21,295 
sixteen-year-olds referred to Texas juvenile probation departments for delinquent behavior in 2010, 
4,131 (or approximately 17.6%) were charged with misdemeanor theft); cf TEX. DEP'T OF PUB. SAFETY, 
supra note 164, at 76-77 (indicating that of the 37,346 sixteen-year-olds arrested in Texas in 2010 (both 
male and female), 6,435 (or approximately 17.2%) were arrested for larceny theft); TEX. JUVENILE 
PROB. COMM'N, supra note 7, at 28 (indicating that of the 23,784 sixteen-year-olds referred to Texas 
juvenile probation departments for delinquent behavior in 2009, 4,131 (or approximately 17.4%) were 
charged with misdemeanor theft).  

166. See TEX. JUVENILE JUSTICE DEP'T, STRATEGIC PLAN 2013-2017, at 102 fig.18 (2012) 
(projecting the average length of stay for all intakes of juveniles in state facilities in 2012 as 15.5 
months, or approximately 472 days (365/12*15.5 = 471.5)); see also LBB POPULATION PROJECTIONS 
2012-2017, supra note 82, at 23 (noting that the average length of stay for juveniles released from TJJD 
residential facilities during the first seven months of 2012 was 15.8 months, and projecting an average 
length of stay of 15.4 months by 2016).  

167. We arrived at this figure through an analysis of data provided by the Legislative Budget 
Board on both the number of juveniles receiving various types of probation supervision and the average 
length of supervision for juveniles receiving each type. See LBB POPULATION PROJECTIONS 2012
2017, supra note 82, at 25-26 (providing data on juveniles receiving adjudicated probation, deferred 
prosecution, and conditional release from 2007 through 2011); LEGISLATIVE BUDGET BOARD, ADULT 
AND JUVENILE CORRECTIONAL POPULATION PROJECTIONS: FISCAL YEARS 2011-2016, at 41-42 (2011) 
[hereinafter LBB POPULATION PROJECTIONS 2011-2016], available at http://repositories.lib.utexas.edu/ 
bitstream/handle/2152/15150/ProjectionsReports_2011.pdfsequence=2 (providing data on juveniles 
receiving adjudicated probation, deferred prosecution, and supervision prior to disposition from 2006
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- Aging Out of the Juvenile System - Based on average 
lengths of stay in TJJD for committed youths, this 
analysis anticipates the vast majority of seventeen
year-olds who are committed to TJJD will have enough 
time to complete average lengths of stay in state 
residential placements as they do not age out until 
nineteen. 168 This is not true, however, with probation 
and county residential placements as youths currently 
age out at eighteen, 169 with the potential to extend 
probation jurisdiction to age nineteen for youths with 
determinate sentence probation.170 This analysis 
assumes that if seventeen-year-olds were moved to the 
juvenile system, the Legislature would create an option 
for judges to extend probation jurisdiction until age 
nineteen for any indeterminate sentence youth who 
would age out of the system before completing the 
probation term.  

- Effect of Juvenile System on Recidivism - This 
analysis assumes that the rate of recidivism for a 
seventeen-year-old served in the juvenile system 
instead of the adult system will be 10% lower than that 
of the same seventeen-year-old in the adult system.  
This is a very conservative assumption given that the 
Centers for Disease Control estimated the recidivism 
reduction to be 34%.171 

through 2010). But see TEX. JUVENILE JUSTICE DEP'T, supra note 166, at 96 ("Juveniles are most often 
placed on probation for a term of one year but may be placed on probation until their eighteenth 
birthday."). Under Texas law, a juvenile court "may place a child on probation ... for any period, 
except that probation may not continue on or after the child's 18th birthday." Tex. Fam. Code Ann.  
54.04(l) (West 2011). Furthermore, the court may order that part or all of the probation be served "in a 
secure or non-secure residential facility." LBB POPULATION PROJECTIONS 2012-2017, supra note 82, at 
27. In addition, juveniles often receive deferred prosecution rather than formal adjudicated probation.  
See id. at 25 fig.10 (presenting juvenile probation supervision admissions in Texas for fiscal years 2007 
through 2011, and indicating that deferred prosecution has been utilized more often than adjudicated 
probation in each year presented). Deferred prosecution "may last up to six months unless extended by 
the judge for up to another six months." Id. at 27. However, in each fiscal year from 2007 through 
2011, the average length of supervision for juveniles receiving deferred prosecution was less than five 
months, with an average length of 4.8 months in both 2010 and 2011. Id. at 26 fig.11.  

168. See Tex. Hum. Res. Code Ann. 245.151(d)-(e) (West 2011) (providing that the Texas 
Juvenile Justice Department "shall discharge from its custody a person not already discharged on the 
person's 19th birthday"); see also Tex. Fam. Code Ann. 59.009(c) (West 2011) ("The Texas Youth 
Commission may discharge the child from the commission's custody on the date the provisions of this 
section are met or on the child's 19th birthday, whichever is earlier."); DEITCH, JUVENILES IN THE 
ADULT CRIMINAL JUSTICE SYSTEM IN TEXAS, supra note 32, at 4 ("[M]ost juvenile offenders in Texas 
are handled under the state's delinquency laws, which provide for indeterminate sentences that can last 
up until the juvenile turns age 19.").  

169. See supra note 167.  
170. Tex. Fam. Code Ann. 54.04(q), 54.05(a)(1)(B) (West 2011).  
171. McGowan et al., supra note 38, at S14; Ctrs. for Disease Control and Prevention, supra note 

42, at 6-7.
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" Jurisdiction of Subsequent Offenses - This analysis 
assumes that all subsequent arrests and re
incarcerations will occur in the adult system given the 
age of the youth involved.  

" Court Costs - Estimating the costs that would be 
incurred by Texas courts as a result of this policy 
change is a complex task that is beyond the scope of 
this analysis. Ultimately, we assumed that additional 
court costs in Texas would represent the same 
percentage of total costs as it did in the analysis 
conducted in North Carolina, or approximately 5% of 
the total costs. 172 The procedures of North Carolina's 
juvenile court system and its counterpart in Texas are 
similar enough that there is no apparent reason why the 
percentage of total costs in Texas would be 
significantly more or less than in North Carolina.  

- Additional Capital Costs - This analysis assumes that 
the currently unused beds in TJJD could serve the 
additional seventeen-year-olds entering state-run secure 
juvenile correctional facilities. 173 This analysis does 
not account for additional capital costs that may be 
incurred by the counties to hold the additional 
population' in juvenile detention centers or post
adjudication facilities. However, it also omits the 
potential savings from not housing seventeen-year-olds 
in adult county facilities pre-trial as well as savings 
from avoiding capital investment in the adult system.  

C. Impact on Population 

1. The Volume of Arrests of Seventeen-Year-Olds 

An arrest is the typical entrance to the criminal justice system 
whether the adult or the juvenile system is involved. While not all arrests 
result in adjudications or sentences, the total number of arrests of 

172. VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 11 
fig.2 (estimating that raising the age of juvenile jurisdiction in North Carolina would increase costs on 
the courts by $3.9 million per annual cohort of youth aged sixteen and seventeen, approximately 5.5% of 

the total estimated $70.9 million increase in taxpayer costs-before accounting for relevant taxpayer 

savings and benefits related to raising the age of juvenile jurisdiction).  

173. See LBB POPULATION PROJECTIONS 2012-2017, supra note 82, at 9 tbl.6 (projecting that 

TJJD residential facilities will have between 246 and 355 excess beds between 2012 and 2017, 
representing an average daily population that is between 14.3% and 20.9% less than the state-funded 
residential capacity); see also LBB POPULATION PROJECTIONS 2011-2016, supra note 167, at 16 tbl.8 
(projecting that TJJD residential facilities would have between 412 and 446 excess beds between 2011 
and 2016, representing a residential population that is between 19.5% and 21.1% less than the state

funded capacity).

2012] 35



36 AM. J. CRIM. L. [Vol. 40:1 

seventeen-year-olds is a proxy for the number of seventeen-year-olds 
impacted by a potential change in age of juvenile jurisdiction. According to 
2009 arrest data from the Texas Department of Public Safety, 44,829 
seventeen-year-olds were arrested for non-status crimes.14 This number is 
32% higher than the number of sixteen-year-olds arrested for non-status 
crimes' but significantly lower than the number of eighteen-year-olds.1'7 6 

Figure 4 below compares the rates at which youths are being arrested.  

Figure 4: Volume of Arrests by Age 

Volume of Arrests 

44,829 

27,644 

I' e 1 1? 1 
/lds 'd/ 'ld/ '0/Qg 

Source: Texas Department of Public Safety, Crime in Texas 2009 (ch. 8 2009).177 

Currently, sixteen-year-olds represent the largest age group entering 
the juvenile system, accounting for 32% of all juvenile arrests.178  Adding 

174. See TEX. DEP'T OF PUB. SAFETY, CRIME IN TExAs 2009, at 69, 71 (2009) [hereinafter DPS 
DATA 2009], available at http://www.txdps.state.tx.us/crimereports/09/citCh8.pdf (presenting 2009 
Texas arrest data by classification of offense and age of arrestee, including data specific to seventeen
year-old arrestees). According to the Department of Public Safety's data, 45,825 seventeen-year-olds 
(male and female) were arrested in 2009. Id. However, 996 of these arrests were for either runaway or 
curfew and loitering violations, which are status offenses that are not criminal when committed by 
adults. See id. (indicating zero arrests of persons over seventeen years of age for runaway or curfew and 
loitering violations); TEX. JUVENILE PROB. COMM'N, supra note 7, at 25 (defining "status offenses" as 
"juvenile offenses, such as runaway or truancy, that are not criminal when committed by adults"). Thus, 
according to the Texas Department of Public Safety, 44,829 seventeen-year-olds were arrested for non
status crimes in 2009. See DPS DATA 2009, supra.  

175. See DPS DATA 2009, supra note 174, at 69, 71 (indicating that 33,990 sixteen-year-olds were 
arrested for non-status crimes in Texas in 2009 (42,399 total arrests (male and female) less 8,409 arrests 
for status offenses), which represents 10,839 fewer arrests than seventeen-year-olds).  

176. See id. (indicating that 55,710 eighteen-year-olds (male and female) were arrested in Texas 
in 2009, which is 10,881 more arrests than seventeen-year-olds during the same period, or 
approximately 24% more arrests).  

177. See id. (indicating that 27,644 fifteen-year-olds were arrested for non-status crimes in Texas 
in 2009 (34,670 total arrests (male and female) less 7,026 arrests for status offenses)); supra notes 174
75.  

178. See DPS DATA 2010, supra note 164, at 75-77 (presenting juvenile arrest data indicating that 
37,346 sixteen-year-olds were arrested in Texas in 2010 (male and female), representing 32% of the 
total 116,698 juvenile arrests).



Raising the Age of Juvenile Jurisdiction

seventeen-year-olds to the system would represent a significant increase in 

the number of arrested juveniles and the total number of juveniles arrested 

would increase by approximately 35%.179 With regard to the adult justice 

system, seventeen-year-olds represent a very small percentage of adult 

arrests; removing these individuals from the adult system would result in a 

3% reduction of total arrests. 180 This data indicates that raising the age of 

criminal responsibility would lead to a significant increase in offenders who 

are classified as juveniles, the costs of which will be discussed in greater 
detail later in this analysis.  

2. The Types of Crimes Committed by Seventeen-Year-Olds 

Earlier in this report, we noted that youth are developmentally 

different from adults and that seventeen-year-olds' brains are still 

developing and are more similar to those of younger children than to those 

of mature adults.181  An analysis of arrest data in Texas, and the types of 

crimes committed by different age groups, supports these earlier findings.  

While there are statistically significant differences in the types of crimes 

individuals are arrested for between all age groups, the crimes for which 

seventeen-year-olds are arrested are more similar to those of the juvenile 

population than to the more serious crimes for which adults are arrested. 182 

This was determined by examining the pattern of non-status crimes for 

which each age group was arrested and testing for statistical differences in 

the patterns. Out of all possible combinations, the pattern of seventeen

year-old arrests is most similar to that of sixteen-year-old arrests. 18 3 Both 

sixteen- and seventeen-year-olds are overwhelmingly arrested for non

violent, minor offenses such as theft, possession of marijuana, and liquor 

law violations, to name a few. 18 4 This is illustrated in Figure 5.  

179. See id. at 75, 78, 80 (indicating that 41,140 seventeen-year-olds were arrested in Texas in 

2010, which, when added to the 116,698 juvenile arrests, would represent an increase of approximately 

35.3%).  
180. See id. (indicating that 1,207,480 adults were arrested in Texas in 2010, of which 41,140, or 

approximately 3.4%, were seventeen-year-olds).  
181. See supra Part II.A.  

182. This conclusion is based on Chi Squared tests of the categorical distribution of arrests 

between seventeen-year-olds, the entire juvenile population, and the entire adult population. For more 
information, see Appendix A.  

183. See infra Figure 5.  

184. See DPS DATA 2009, supra note 174, at 66-72 (indicating that of the top five crimes for 

which seventeen-year-olds were arrested in 2009, approximately 82.4% of those arrests were for non
violent offenses (larceny theft, marijuana possession, disorderly conduct, and liquor law violations), 

while of the top five non-status crimes for which sixteen-year-olds were arrested, approximately 77% of 

those arrests were for non-violent offenses (larceny theft, disorderly conduct, marijuana possession, and 
liquor law violations)).
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Figure 5: Most Common Offenses for which Sixteen- and Seventeen-Year
Old Youths are Arrested, in Descending Order 

Sixteen-year-olds* Seventeen-year-olds 
Larceny Theft Larceny Theft 

Other Assaults Drug Abuse 

Disorderly Conduct Other Assaults 

Drug Abuse Disorderly Conduct 

Liquor Laws Liquor Laws 

Burglary Drunkenness 

Vandalism Burglary 

Aggravated Assault Vandalism 

*This does not include status crimes for which seventeen-year-olds are not currently eligible 

Source: Texas Department of Public Safety, Crime in Texas 2009 (ch. 8 2009).185 

The average seventeen-year-old is more likely to be arrested for the 
same crime committed by a sixteen-year-old than for a crime typically 
committed by an adult. 186 This conclusion allows us to move to the next 
step and project the probable outcomes for offenders who commit crimes at 
age seventeen if they were to be handled in the juvenile system.  

3. Projecting Arrests of Seventeen-Year-Olds into the Juvenile Justice 
System 

The differences between the adult and juvenile justice systems 187 

make it difficult to project the outcomes for seventeen-year-olds who would 
be served in the juvenile system. Despite having detailed arrest data for 
seventeen-year-olds, along with outcomes for these individuals in the adult 
system, there is no direct link to a juvenile system outcome. For example, 
there is no way to guarantee a seventeen-year-old convicted of theft and 
placed on probation in the adult system would be convicted and handled the 
same way in the juvenile system. Additionally, the arrest data provided by 
the Texas Department of Public Safety (DPS) categorizes offenses 
differently than the data on conviction and sentencing rates provided by the 
Texas Juvenile Probation Commission.188 Because of the discrepancies in 
the data, using the DPS arrest numbers for seventeen-year-olds to predict 
outcomes in the juvenile system would involve a high level of speculation 
and produce clumsy results.  

185. Id.  
186. See supra note 182.  

187. See supra Part II.  
188. The Texas Juvenile Probation Commission (TJPC) was abolished in 2011 by the Texas 

Legislature. Act of May 5, 2011, 82d Leg., R.S., ch. 85, 2011 Tex. Gen. Laws 366. The successor 
agency is the Texas Juvenile Justice Department (TJJD). Id. However, the data used in this report was 
provided by TJPC, so we continue to use that agency's name in this analysis.
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Our analysis of sixteen- and seventeen-year-old arrest data provides 
us with a solid basis from which we assume the rates at which seventeen
year-olds are convicted and sentenced would be very similar to those of 
offenders who commit crimes at sixteen. Because the analysis of arrest data 
reveals seventeen-year-olds are most similar to sixteen-year-olds in terms of 
their offenses, 18 9 the projected adjudication rates for seventeen-year-olds in 
the juvenile system are based on the current adjudication rates for sixteen
year-olds. For purposes of this analysis, we assume that the population of 
seventeen-year-olds will be adjudicated for offenses at the same rate as 
sixteen-year-olds. For example, 5% of sixteen-year-old offenders were 
adjudicated for aggravated assault, 190 so we assume that 5% of seventeen
year-olds will be adjudicated for the same offense. Based on this 
assumption, Figure 6 shows the projection of the number of seventeen-year
olds entering the juvenile system for the following offenses if the age of 
jurisdiction was raised to include their crimes.  

Figure 6: Projected Offenses and Volume of Seventeen-Year-Olds Who 
Would Enter the Juvenile Justice System

Theft 4,916 

Drug Offenses 4,737 

Assault 3,158 

Weapons Violations 257 

Other Misdemeanors 7,171 

Felonies 

Burglary 1,614 

Aggravated Assault 1,348 

Drug Offenses 1,225 

Robbery 584 

Motor Vehicle Theft 441 

Theft 380 

Sexual Assault 337 

Weapons Violations 274 

Homicide 42 

Attempted Homicide 9 

Other Felonies 1,403 

189. See supra Part IV.C.2.  
190. See TEX. JUVENILE PROB. COMM'N, supra note 7, at 71 (indicating that of the 21,295 

sixteen-year-olds referred to Texas juvenile probation departments for delinquent behavior in 2010, 
1,029 (or approximately 4.8%) were charged with aggravated assault).
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After projecting the number and type of crimes committed by 
seventeen-year-old offenders, we can project the adjudications and 
dispositions. Again, we use the rate at which sixteen-year-olds received 
certain dispositions based on their offense. Using this assumption, we can 
predict that, in a certain year, seventeen-year-olds would receive the 
breakdown of dispositions shown in Figure 7 if their cases were handled in 
the juvenile system rather than in adult criminal court.  

Figure 7: Projected Dispositions Received by Seventeen-Year-Old 
Offenders in the Juvenile System 

TJJD Commitments 268 
-Indeterminate Sentences (226) 

-Determinate Sentences (42) 
County Residential Placements 1,802 
County Non -residential Probation 1iR S0

With these projections, we must consider whether the average 
seventeen-year-old who receives one of the above dispositions will have 
time to complete his sentence before aging out of the juvenile system.  
Youths may not be held in a TJJD secure facility beyond their nineteenth 
birthday.' 9 1 The average length of stay for youths committed to TJJD is 
approximately 472 days (just about 1 year and 4 months). 192 This means 
that some youths who are significantly older than seventeen-and-a-half may 
age out before being able to complete the average sentence. Of the 
projected youths committed to TJJD, we estimate 42 would receive 
determinate sentences and 226 would receive indeterminate sentences. 193 

Only the 226 on indeterminate sentences would be potentially impacted by 
aging out of the system,1 94 and from this number only those who did not 
enter the system until they were seventeen-and-a-half and stayed longer 
than the average length of stay would be impacted. Assuming both age and 
sentence length are normally distributed and independent of one another, 
we project that 56 youths who receive a sentence would age out before 
completing it. This is a small fraction of the 20,663 seventeen-year-old 

191. See supra note 168.  

192. See supra note 166.  
193. See supra Figure 7.  

194. See Tex. Hum. Res. Code Ann. 245.151 (West 2011) (providing that "if a person is 
committed to the department under a determinate sentence," then the TJJD "shall discharge from its 
custody a person not already discharged on the person's 19th birthday" or transfer that person "to the 
custody of the Texas Department of Criminal Justice").
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youths projected to enter the juvenile justice system with this change in 
policy.  

Although the issue of "aging out" would affect only a small number 
of seventeen-year-olds, it is possible that this concern may impact actual 
sentencing practices, thereby causing some changes in disposition rates. If 
a juvenile court judge has a seventeen-and-a-half-year-old facing a potential 
commitment to TJJD, the judge may be more likely to certify the youth to 
the adult criminal justice system or to give a determinate sentence. More 
research would need to be done to understand how judges' sentencing 
practices might change in the wake of a change in jurisdictional age, but 
that is beyond the scope of this analysis. For the purposes of analyzing the 
costs and benefits of raising the age of juvenile jurisdiction, we assume 
rates of dispositions will stay the same and all seventeen-year-olds will 
complete the average length of stay in TJJD-a conservative approach that 
potentially overestimates the cost of this policy change.  

The "aging out" rules are different for youths on probation than for 
those committed to TJJD. The juvenile court has jurisdiction to keep these 
juveniles on probation only until their eighteenth birthday. 195 However, 
following a statutory change enacted by the 82nd Legislature, youths on 
determinate sentence probation may have their term of probation extended 
until age nineteen. 196  The question we must answer, then,. is whether 
seventeen-year-olds placed on probation with or without a custodial 
placement would have enough time to fulfill the terms of their probation 
while in the juvenile system.  

For youths on probation who receive county residential placements, 
such as placement in a post-adjudication facility or other residential 
program, the average length of stay is 138 days (approximately 4.5 
months). 197 This means that youths younger than 17.6 years would have 
enough time to complete the average length of time in one of these 
facilities. Because there is the potential for judges to extend the probation 
term to age nineteen for those on determinate sentence probation, which 
likely accounts for a disproportionate number of youth receiving these 
placements, we anticipate very few youth would be unable to complete their 
time in a county residential facility. Accordingly, we have not adjusted the 
average length of stay in any way.  

The situation is somewhat more problematic for youth who are on 
probation without a custodial placement, since the average probation term is 
180 days (6 months). 198 While many seventeen-year-old youths could 
fulfill the terms of probation prior to aging out, there could be a concern 
about whether youth older than seventeen-and-a-half will be able to 

195. See supra note 167.  

196. Act of May 20, 2011, 82d Leg., R.S., ch. 439, 2011 Tex. Gen. Laws 1110; Tex. Fam. Code 
Ann. 54.04(q), 54.05(a)(1)(B) (West 2011).  

197. LBB UNIFORM COST REPORT, supra note 40, at 22.  

198. See supra note 167.
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complete their probation sentence prior to their eighteenth birthday. Again, 
for those youths on determinate sentence probation, there is already the 
option for the judge to extend the probation term to age nineteen, 199 but no 
such option currently exists for indeterminate sentenced youth remaining in 
the county. 200 We assume that in order to address this issue, any plan to 
raise the age of juvenile jurisdiction would be accompanied by legislation 
that allows judges to extend the probation term to age nineteen in individual 
cases of indeterminate sentence youth who would age out of the county 
juvenile system prior to completion of the probation term. With this 
assumption, the vast majority of seventeen-year-olds would have no trouble 
completing their probation sentences on time. We also assume that this 
would not impact average lengths of time on probation for younger youth as 
they already have plenty of time to complete the average probation term.  

In addition to these projected dispositions for seventeen-year-olds 
in the juvenile system, we anticipate that 114 seventeen-year-olds would be 
certified as adults, based on certification rates for sixteen-year-olds. 201 

However, this would impose no additional costs on the juvenile justice 
system since these youths would not receive juvenile justice system 
dispositions. There would also be no additional costs to the adult system, 
since these youths would otherwise be in the adult system without any 
change in current policy. 202 Therefore, this certification figure is not 
included in our analysis.  

With these numbers in hand, we turn to estimating the costs and 
benefits of moving seventeen-year-olds from the adult system to the 
juvenile system.  

D. Costs and Savings for Taxpayers 

The next stage of this CBA involves an examination of the financial 
impact that raising the age of juvenile jurisdiction would have on Texas 
taxpayers. Moving seventeen-year-olds into the juvenile system would 
require an increase in direct taxpayer expenditures for juvenile arrests, 
courts, county-level probation and detention, and state-level secure 
facilities. However, those costs would be offset by savings that stem from 

199. See supra note 196 and accompanying text.  
200. See supra notes 168-70 and accompanying text.  
201. Cf TEX. JUVENILE JUSTICE DEP'T, supra note 166, at 96 (presenting data on juvenile 

probation dispositions in Texas for fiscal years 2007 through 2011); TEX. JUVENILE PROB. COMM'N, 
supra note 7, at 1, 3, 17-18, 40-41, 83-84 (providing data on juvenile dispositions in Texas, including 
the number of juveniles certified to the adult criminal justice system in calendar years 2009 and 2010); 
TEX. JUVENILE PROB. COMM'N, RPT-OTH-2011-01, ANNUAL REPORT TO THE GOVERNOR AND 
LEGISLATIVE BUDGET BOARD: JUVENILE PROBATION APPROPRIATIONS, RIDERS AND SPECIAL 
DIVERSION PROGRAMS 19 (2010), available at http://www.tjjd.texas.gov/publications/reports/ 
RPTOTH201101.pdf (presenting data on the number of juveniles referred to probation departments, 
committed to the Texas Youth Commission, and certified to the adult criminal justice system in fiscal 
years 2009 and 2010).  

202. See supra notes 7-8 and accompanying text.
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removing seventeen-year-olds from the adult corrections and probation 
systems. Additionally, a reduction in recidivism rates would reduce future 
costs of probation and incarceration in Texas. The following section details 
the resulting costs and savings to examine the net cost to Texas taxpayers.  

The costs and savings, as measured in this section, are "per cohort" 
costs. This means they represent the full impact of moving one group of 
seventeen-year-olds from the adult system to the juvenile system. Some of 
these figures would be fully realized within one year, while some would be 
spread out over the period of time a youth is receiving services within the 
juvenile system-a maximum of two years. The period of time over which 
these costs are incurred is detailed in each section.  

1. Costs for the Juvenile Justice System 

a. Arrests 

Processing a juvenile arrest is costlier than processing an adult 
arrest, due to additional processing time and more intensive contact with 
families.203 In order to account for this increase in cost, we must estimate 
the marginal cost to law enforcement of a juvenile arrest. Following the 
Vera Institute of Justice's methodology in its cost-benefit analysis of 
raising the age of jurisdiction in North Carolina, we assume that a juvenile 
arrest is 50% more expensive than that of an adult.204 According to an 
analysis of cost figures from the Bureau of Justice Statistics and the arrest 
numbers from the FBI's Uniform Crime Report, the average marginal cost 
of an arrest in Texas is $655.205 Therefore, we can assume the marginal 
cost of a juvenile arrest to be $328.206 

203. Cf VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 
24.  

204. Id.  
205. See infra Appendix B. This figure was calculated using local direct cost data for police 

protection obtained from the Bureau of Justice Statistics. TRACEY KYCKELHAHN, BUREAU OF JUSTICE 
STATISTICS, U.S. DEP'T OF JUSTICE, NCJ 231540, JUSTICE EXPENDITURE AND EMPLOYMENT EXTRACTS, 
2007, at tbl.4 (2010), available at http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2315. Data on 
the total number of arrests in Texas was obtained from the FBI's Uniform Crime Report for 2007.  
FEDERAL BUREAU OF INVESTIGATION, U.S. DEP'T OF JUSTICE, CRIME IN THE UNITED STATES, 2007, at 
tbl.69 (2008), http://www2.fbi.gov/ucr/cius2007/data/table_69.html. Using this data, we calculated the 
average cost of an arrest in Texas to be $4,098.74. See infra Appendix B. Because marginal operating 
cost data for Texas police costs per arrest was not available, we used related data for Washington to 
estimate the marginal cost of an arrest in Texas as $655. See STEVE AoS & ELIZABETH DRAKE, WASH.  
STATE INST. FOR PUB. POLICY, WSIPP'S BENEFIT-COST TOOL FOR STATES: EXAMINING POLICY 
OPTIONS IN SENTENCING AND CORRECTIONS 28-30 (2010), available at 
http://www.wsipp.wa.gov/rptfiles/10-08-1201.pdf (calculating the marginal cost to police of an arrest in 
Washington as $670 in 2009, and the average cost per arrest from 1999 through 2007 as $4,182 in 2009 
dollars); infra Appendix B.  

206. See infra Appendix B. In fact, this marginal cost is overestimated. The Bureau of Justice 
Statistics' estimate of arrest cost is based on both adult and juvenile arrests, meaning that we are 
accounting twice for the more expensive juvenile arrests when we calculate a marginal cost based on 
50% of that figure. See supra note 205.
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The additional cost to law enforcement for bringing 45,825 arrests 
of seventeen-year-ods 207 into the juvenile system would be $15,030,600.208 
This cost would be fully realized annually and would reoccur with every 
new cohort of seventeen-year-olds.  

b. Juvenile Court Costs 

Estimating the costs incurred by Texas courts as a result of this 
policy change is a complex task that is beyond the scope of this analysis. In 
order to avoid omitting this real cost entirely, we assumed the additional 
costs to courts would represent approximately 5% of the total additional 
cost of this policy change, as this was the ratio of court costs to total costs 
in the North Carolina analysis.209 Using this assumption, we anticipate that 
moving seventeen-year-olds into the juvenile system would cost the courts 
approximately an additional $7,963,373.210 In North Carolina, this figure 
included the additional time required to process juvenile cases, the added 
volume of cases processed, and additional training required for judges and 
court personnel to better serve youth. 211 The juvenile court systems in 
North Carolina and Texas are similar enough such that we can assume that 
the percentage of total costs in the two states would be roughly equivalent.  

c. Costs of Juvenile Probation and TJJD Commitment 

The majority of the costs of this policy change would come from 
the additional costs of juvenile probation (including probation services, 
detention, and county-level residential placements) and commitment to 
TJJD for seventeen-year-olds. The total initial cost (before savings are 
taken into account) associated with managing the additional seventeen-year
old offenders in the juvenile system would be $136.3 million. This section 
explains how that figure is calculated, and how the costs are distributed 
among the different parts of the juvenile justice system.  

In 2010, approximately 36% of all juveniles arrested were held in 
pre-adjudication detention facilities. 212 Assuming the same rate of pre

207. See DPS DATA 2009, supra note 174, at 69, 71 (indicating that 45,825 seventeen-year-olds 
(male and female) were arrested in Texas in 2009).  

208. This figure represents the marginal cost of a juvenile arrest versus an adult arrest ($328) 
multiplied by the number of arrests of seventeen-year-olds (45,825 in 2009). See supra notes 206-07 

and accompanying text.  

209. See VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 11 
(indicating that raising the age of juvenile jurisdiction in North Carolina would increase costs to courts 
by $3.9 million, approximately 5.5% of the total increased costs of $79.9 million resulting from the 
change).  

210. The total additional costs to taxpayers for this policy change would be approximately 
$159,267,457. See infra Figure 12. We assume 5% of that would be court costs for an estimated 
$7,963,373.  

211. VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 12-14.  

212. TEX. JUVENILE PROB. COMM'N, supra note 7, at 1, 22 (indicating that 42,850 juveniles were 
held in pre-adjudication detention facilities in 2010, approximately 36.8% of the 116,498 processed
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adjudication detention for added seventeen-year-old offenders and the same 
average length of stay, approximately 14,810 seventeen-year-olds would be 
held, 213 costing a total of $8,227,251.214 This cost would be incurred by the 
counties in which these seventeen-year-olds are held and would be fully 
realized within one calendar year, recurring annually with every new 
cohort.  

According to our projected dispositions in Figure 7, approximately 
20,395 additional seventeen-year-old youths would be on juvenile 
probation, which could include either nonresidential services and programs 
offered by the county or placement in a county-run residential program or 
post-adjudication facility. 215 Based on the projected dispositions, 1,802 will 
have residential placements and 18,593 will receive non-residential 
probation services. 216 Assuming the average length of stay in a residential 
program and the average term of probation, and using a weighted average 
for the per-day per-person cost for each option, the total cost for county 
juvenile departments will be $106,085,174.217 This cost will be spread out 

arrests of juveniles between ten and sixteen years old).  

213. See DPS DATA 2010, supra note 164, at 78, 80 (indicating that 41,140 seventeen-year-olds 
(male and female) were arrested in Texas in 2010, 36% of which is 14,810).  

214. See LBB UNIFORM COST REPORT, supra note 40, at 22 (indicating that the average length of 
stay for juveniles in pre-adjudication facilities in fiscal year 2010 was fourteen days, with an average 
cost per day of $39.68).  

215. See supra Figure 7 (projecting 1,802 seventeen-year-olds receiving county residential 
placements, and 18,593 receiving county non-residential probation).  

216. See supra Figure 7. According to the Legislative Budget Board, the residential placement 

rate for juveniles beginning deferred prosecution or adjudicated probation in fiscal year 2007 was 6.3% 
and 17.9%, respectively. LEGISLATIVE BUDGET BD., STATEWIDE CRIMINAL JUSTICE RECIDIVISM AND 
REVOCATION RATES 54 (2011) [hereinafter LBB RECIDIVISM & REVOCATION RATES], available at 
http://www.lbb.state.tx.us/PublicSafetyCriminal_Justice/RecRev_Rates/Statewide%20Criminal%20Ju 

Justi%20Recidivism%20and%20Revocation%20Rates201l1.pdf. "In 2010, 27% of [juvenile] cases were 
disposed to probation while 26% were disposed to deferred prosecution." TEX. JUVENILE PROB.  
COMM'N, supra note 7, at 1. Using these figures, as well as the data giving rise to them, we estimated 
that 1,802 of the 27,896 seventeen-year-olds projected to enter the juvenile justice system would receive 
residential placements. See supra Figure 7. Using this and other data provided by the Legislative 
Budget Board, we estimated that 18,593 seventeen-year-olds would receive non-residential placements.  

See supra notes 167, 201.  

217. See infra Appendix B. The average cost per day per youth in Texas post-adjudication 
facilities in 2010 was $169.51. LBB UNIFORM COST REPORT, supra note 40, at 22 tbl.13. The average 
length of stay in such facilities was 138 days. Id. at 22. Projecting an additional 1,802 seventeen-year
olds receiving residential placements in such facilities indicates an increased cost of $42,153,068.76 
($169.51*138*1,802). In addition, of the 18,593 additional seventeen-year-olds projected to receive 
county non-residential probation, approximately 17,106 (92%) are expected to receive basic supervision 
services, while 1,487 (8%) are expected to receive intensive supervision probation. See id. at 44, tbl.24 
(indicating that the average number of youth served daily by basic supervision services in 2010 was 
35,123, while the average number of youth served daily by intensive supervision probation was 2,934
a breakdown of approximately 92% of youth served daily by basic supervision and 8% of youth served 
daily by intensive supervision probation). The cost per day per youth for basic supervision in 2010 was 

$17.25, while the cost per day per youth for intensive supervision probation was $40.41. Id. at 20 tbl.1 1.  
Assuming an average length of probation of 180 days, see supra note 167, the total cost of 17,106 
additional seventeen-year-olds receiving basic supervision probation is projected to be $53,112,763.80 
and the total cost of 1,487 additional seventeen-year-olds receiving intensive supervision probation is 
projected to be $10,819,341.07, for a total projected cost of $63,932,104.87 for all additional seventeen
year-olds projected to receive county non-residential probation. Accordingly, the total projected
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over the length of time a youth is receiving services, and will reoccur 
annually with every new cohort.  

Following adjudication, approximately 268 additional youths would 
be committed to TJJD, according to the projected dispositions shown in 
Figure 7. To calculate the costs involved, we must consider both the 
expenses involved in TJJD's intake and orientation process and the costs 
once the youth is assigned to a TJJD facility. TJJD's intake and orientation 
costs for these youths would total $850,142.218 The costs to the state once 
these youths are committed to a particular facility, assuming the average 
length of stay would remain the same, would be $21,110,917.219 This cost 
would be spread out over the length of time a youth is receiving services 
within TJJD. Because the youths are seventeen years old and TJJD 
jurisdiction ends at nineteen, this will not be longer than two years. The 
costs will reoccur annually with every new cohort.  

All of these costs to the juvenile justice system are summarized 
below in Figure 8.  

Figure 8: Projected Costs to the Juvenile Justice System of Adding 
Seventeen-Year-Olds to the Juvenile Court's Jurisdiction 

Program Division of Govern~ent Additional Cost 

Law enforcement City, County $15,030,600 

Courts County, State $7,963,373 
Pre-adjudication detention in County $8,227251 
county facilities 

Non-custodial probation County $63,932,105 

Post-adjudication residential 
placements in county facilities ' ' 

TJJD Intake State $850,142 

TJJD Commitment State $21,110,917 

Total ______________________ $1 59,267,457 

additional cost to county juvenile departments for seventeen-year-olds on juvenile probation is 
$106,085,173.63.  

218. See LBB UNIFORM COST REPORT, supra note 40, at 3, 17 (indicating that the cost per day per 
youth for assessment and orientation in 2010 was $77.37 and that these youth spent an average of forty
one days receiving assessment and orientation services-a cost per youth of $3,172.17).  

219. See Conference Comm. Report on House Bill No. 1, at V-33, V-64, Tex. H.B. 1, 82d Leg., 
R.S. (2011), available at http://www.lbb.state.tx.us/GAA/GeneralAppropriationsAct.pdf (identifying 
performance targets for the Texas Juvenile Justice Department and the Texas Youth Commission for 
fiscal years 2012 and 2013, and projecting the capacity cost in institutional programs per youth per day 
for each organization as $166.89 in fiscal year 2012); LEGISLATIVE BUDGET BD., SUMMARY OF SENATE 
COMMITTEE SUBSTITUTE FOR HOUSE BILL 1 FOR THE 2012-13 BIENNIUM 160 tbl.32 (2011), available at 
http://www.lbb.state.tx.us/Appropriations_Bills/Summary%20of%20Senate%2oCommittee%2oSubsitut 

e%20for%20HB1.pdf (recommending a capacity cost in institutional programs per youth day for the 
Texas Youth Commission of $166.89 in 2012). Because the average length of stay in TJJD facilities is 
472 days, see supra note 166, the total cost of committing 268 additional seventeen-year-olds to TJJD 
facilities is projected to be $21,110,917.44.
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d. Juvenile Capacity Issues 

With the influx of seventeen-year-olds, the ability of current state 
and county facilities to serve and house these youth is an important 
consideration. According to projections by the Legislative Budget Board, 
TJJD will be under capacity by at least 412 beds over the next five years. 220 

Based on this analysis, TJJD will have adequate space to serve the projected 
additional 268 seventeen-year-olds for the foreseeable future.2 2 1 Because of 
this, we assume there will not be any necessary capital costs at the state 
level.  

The counties would also experience an influx of seventeen-year-old 
youths in county juvenile detention centers while they await detention 
hearings or adjudication, as well as in post-adjudication facilities. More 
research needs to be done to determine the impact this may have on 
capacity as well as what, if any, capital investments would need to be made 
at the county level.  

2. Cost Savings for Taxpayers 

Adding the population of seventeen-year-old offenders to the 
juvenile justice system would require significant financial expenditure by 
the state and counties of Texas, but such a move would also lead to both 
short-term and long-term savings. In this section, we detail some of the 
savings for Texas taxpayers if the age of criminal jurisdiction were raised to 
eighteen.  

a. Savings in the Adult Criminal Justice System 

Moving all seventeen-year-old offenders out of the adult criminal 
justice system and into the juvenile system will reduce the overall costs of 
the adult justice system. Figure 9 presents a summary of these savings, and 
explanations for how those savings were calculated are detailed below.  

220. LBB POPULATION PROJECTIONS 2011-2016, supra note 167, at 16 tbl.8 (projecting that 
TJJD residential facilities would have between 412 and 446 excess beds between 2011 and 2016, 
representing a residential population that is between 19.5% and 21.1% less than the state-funded 
capacity). But see LBB POPULATION PROJECTIONS 2012-2017, supra note 82, at 9 tbl.6 (projecting that 
TJJD residential facilities will have between 246 and 355 excess beds between 2012 and 2017, 
representing an average daily population that is between 14.3% and 20.9% less than the state-funded 
residential capacity). The decrease in available beds between the LBB reports can be attributed 
primarily to a projected decrease in state-funded residential capacity of 419 beds by 2013. Compare 
LBB POPULATION PROJECTIONS 2011-2016, supra note 167, at 16 tbl.8 (projecting state-funded 
residential capacity of 2,118 beds through 2016), with LBB POPULATION PROJECTIONS 2012-2017, 
supra note 82, at 9 tbl.6 (projecting that state-funded residential capacity will fall to 1,699 beds by 
2013).  

221. Id.; see supra Figure 7.
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Figure 9: Projected Savings in the Adult Criminal Justice System from 
Removing Seventeen-Year-Old Offenders 

N ogram Savings 
Prison $27,397,472 

State Jail $1,062,186 

Adult Probation $75,502,043 

"Total $13,961,701 

These savings were calculated using the number of individuals who 
entered adult prisons, state jails, and probation at the age of seventeen.222 
This is not exactly the same as the number of seventeen-year-old offenders 
who would be removed from the adult system if the age of juvenile 
jurisdiction were raised because the age at offense differs from the age at 
which an individual enters prison or probation for some individuals. (i.e., 
some individuals may commit crimes at seventeen but not enter prison, 
state jail, or probation until the age of eighteen). 223 The savings associated 
with removing these individuals from the adult system is not accounted for 
in this cost-benefit analysis. This means we are considerably 
underestimating the savings this policy change would have for the adult 
system.  

Additionally, due to insufficient data, this analysis does not include 
savings from the number of seventeen-year-olds who would no longer be 
detained in jail before trial. Nor does it include savings from removing 
these youth from adult parole caseloads. Further research is needed to 
account for all these benefits, but their omission from this analysis, along 
with the previously mentioned omission, means our conclusions are more 
conservative and there may be additional benefits attributable to removing 
seventeen-year-olds from adult criminal court jurisdiction.  

In 2010, 258 seventeen-year-olds were admitted to Texas prisons 
and 92 were admitted to state jails. 224 These seventeen-year-olds served 
average sentences of 2,373 days and 258 days respectively. 225 Using a 
weighted average for costs at all Texas prisons and state jails, incarcerating 
these seventeen-year-olds in the adult system cost $27,397,472 and 
$1,062,186 respectively, for a total of $28,459,658.226 These costs are 

222. We obtained the data for this analysis from Michele Connolly, Criminal Justice Data 
Analysis Team Manager, Legislative Budget Bd. (Oct. 19, 2011) [hereinafter Data obtained from 
Michele Connolly, Legislative Budget Bd.], (on file with author).  

223. It was necessary to calculate the figures in the chart based on the numbers of seventeen-year

olds entering adult prisons, state jails, and probation because of the way state agencies maintain such 

data.  

224. Data obtained from Michele Connolly, Legislative Budget Bd., supra note 222.  
225. Id.  
226. See infra Appendix B. According to the Legislative Budget Board, the system-wide cost per 

day per bed for state operated facilities in 2010 was $50.79. LBB UNIFORM COST REPORT, supra note 
40, at 6 tbl. 1. In order to calculate the variable cost per inmate, we subtracted the $4.22 in fixed 
allocated costs per day per offender, for a variable cost of $46.57. Id. at 6. Similarly, the average cost
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based on average per day costs for an adult in prison or jail and may in fact 
underestimate the costs of housing a seventeen-year-old. 227  Most 
incarcerated offenders under the age of eighteen are housed in TDCJ's 
Youthful Offender Program, which provides both sheltered housing and 
specialized programming for these youth.228 Although TDCJ does not 
distinguish the costs of operating the Youthful Offender Program from any 
other housing arrangement in its budget, the operations of this program are 
much more staff-intensive than housing and programming for general 
population inmates, which translates to greater expense incurred by the 
prison agency.229 All of these costs for the adult system are incurred over 
the full length of time each cohort remains in prison or state jail.  

In 2010, there were 1,393 community supervision felony 
placements and 4,005 misdemeanor placements for seventeen-year-old 
offenders. 230 Approximately 85% of all adult probation placements are 
non-residential and about 15% are residential, 2 3 1 so we can assume 4,588 
non-residential and 810 residential placements of seventeen-year-olds in 
2010. Using a weighted average cost23 2 and assuming that the average 

per day in privately run facilities in 2010 was $34.32. See id. at 8 tbl.3 (identifying the cost per day at 
privately operated prisons, privately operated state jails, and privately owned and operated pre-parole 
transfer facilities as $37.47, $30.73, and $34.78, respectively). Because these figures also include $4.22 
in fixed allocated costs per day per offender, we subtracted that amount to calculate an average variable 
cost per day in privately-run facilities of $30.10. Id. at 8. Moreover, in 2010, the average number of 
offenders served daily in state-run facilities was 139,061, while the average number of offenders served 
daily in privately run facilities was 16,506-a breakdown of approximately 89% in state-funded 
facilities and 11% in privately run facilities. Id. at 29 tbl.14, 32 tbl.16. Based on these figures, we 
calculated a weighted-average cost per day per inmate of $44.75.  

227. See supra Part II.B-C.  
228. DEITCH, JUVENILES IN THE ADULT CRIMINAL JUSTICE SYSTEM IN TEXAS, supra note 32, at 

24-26.  
229. See supra Part II.B-C.  
230. Data obtained from Michele Connolly, Legislative Budget Bd., supra note 222.  
231. See LBB UNIFORM COST REPORT, supra note 40, at 38 tbl.21, 39 tbl.22 (indicating that the 

average daily number of adult probationers served in non-residential programs in Texas in 2010 was 
21,286 in all programs, while the average daily number of adult probationers served in residential 
programs was 3,672-a breakdown of approximately 85% of probationers in non-residential programs 
and 15% of probationers in residential programs).  

232. See infra Appendix B. Non-residential programs funded by the Community Justice 
Assistance Division (CJAD) of the Texas Department of Criminal Justice include electronic monitoring, 
intensive supervision probation, targeted substance abuse treatment, mentally impaired caseloads, 
specialized caseloads, substance abuse outpatient treatment, and the non-residential portion of the 
Treatment Alternatives to Incarceration Program (TAIP). LBB UNIFORM COST REPORT, supra note 40, 
at 37-38. The average daily cost for each program in 2010 was $6.77, $8.04, $11.95, $5.97, $7.46, 
$7.79, and $8.89, respectively. Id. at 11 tbl.7, 12 tbl.8. Furthermore, the average number of offenders 
served daily in 2010 in each program was 323; 1,009; 258; 3,184; 12,528; 1,131; 2,853; respectively.  
Id. at 38 tbl.21. Using these figures, we calculated the weighted average cost of non-residential 
placements to be $7.52 per day. Similarly, residential programs funded by the CJAD include contract 
residential services, contract services for the mentally impaired, court residential treatment centers, 
intermediate sanction facilities (ISFs), local boot camps, restitution centers, substance abuse treatment 
facilities, and the residential portion of the TAIP. Id. at 38-39. The average daily cost for each program 
in 2010 was $47.45, $76.56, $77.60, $56.63, $0.00, $68.69, $74.91, and 35.81, respectively. Id. at 13 
tbl.9. The average number of offenders served daily in each program was 70, 168, 688, 423, 0, 393, 
1,593, and 337, respectively. Id. at 39 tbl.22. Using these figures, we calculated the weighted average
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length of time on probation remains the same, the total cost for seventeen
year-olds on adult probation is approximately $75,502,043.233 Again, this 
cost will be incurred over the entire length of time these individuals remain 
on probation.  

b. Adult System Capacity Issues 

In addition to the direct financial benefits of removing seventeen
year-olds from the adult system, there may be other significant benefits 
from the reduced number of individuals entering the adult system.  
According to criminal justice population projections by the Legislative 
Budget Board, state jails and prisons will be over capacity by 2012.234 
Removing seventeen-year-olds from the number of individuals incarcerated 
in the adult corrections system, assuming rates of seventeen-year-old 
offenders remain steady in the coming years, would help keep the system 
under capacity during fiscal year 2012.235 The adult system would still 
exceed capacity in fiscal year 2013 and the subsequent years, but by 
significantly lower numbers than if seventeen-year-olds remained in the 
adult system. 23 6 

More work needs to be done to fully quantify the benefits the adult 
system would experience from the reduced capacity, but removing 
seventeen-year-olds from an already over-populated system may have a 
significant positive impact on the need for future prison expansion and thus 
potentially reduce costs to taxpayers.  

Moreover, if seventeen-year-olds remain in adult county jails, 
counties may need to expend significant capital in order for the jails to 
comply with federal PREA Standards. 237  Most jails in the state are unable 

cost of residential placements to be $68.61 per day.  
233. See CRIMINAL JUSTICE POLICY COUNCIL, TRENDS, PROFILE AND POLICY ISSUES RELATED 

TO FELONY PROBATION REVOCATIONS IN TEXAS 15, 32 (2002) ("The average probation sentence is 5.6 
years .... "). For purposes of our analysis, we assume an average length of stay in a residential program 
to be ninety days. See LBB UNIFORM COST REPORT, supra note 40, at 8 ("The multi-use ISF facilities 
have 45 and 90 day treatment tracks available for those offenders requiring substance abuse treatment.").  

234. LBB POPULATION PROJECTIONS 2011-2016, supra note 167, at 9-10; cf LBB POPULATION 
PROJECTIONS 2012-2017, supra note 82, at 2-3 (projecting a fiscal year 2013 incarceration population 
that is only a single inmate short of state operating capacity, and that state jails and prisons will be over 
capacity by fiscal year 2014).  

235. See LBB POPULATION PROJECTIONS 2011-2016, supra note 167, at 9-10 (projecting that the 
state incarceration population will exceed state operating capacity by 313 inmates by the end of fiscal 
year 2012); supra text accompanying note 224 (indicating that a total of 350 seventeen-year-olds were 
admitted to Texas prisons or state jails in 2010); cf LBB POPULATION PROJECTIONS 2012-2017, supra 
note 82, at 2-3 (projecting that state prison and jail populations will exceed operating capacity by 468 
inmates by the end of fiscal year 2014).  

236. See LBB POPULATION PROJECTIONS 2011-2016, supra note 167, at 9-10 (projecting that the 
state incarceration population will exceed state operating capacity by 1,121 inmates by the end of fiscal 
year 2013, and that the rate of over-capacity will only increase thereafter); cf LBB POPULATION 
PROJECTIONS 2012-2017, supra note 82, at 2-3 (projecting similar issues with over-capacity beginning 
in fiscal year 2014).  

237. See supra Part II.E.
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to comply with the Youthful Offender provision in the PREA Standards due 
in large part to architectural constraints. 238 Thus, construction or renovation 
costs can be anticipated if seventeen-year-olds are not moved to the juvenile 

system, and such costs can be avoided by raising the age of juvenile 

jurisdiction. Because this cost avoidance cannot be quantified at this time, 
it is not included in our analysis, but it is a cost factor worthy of 
consideration.  

c. Future Savings for Taxpayers Associated with Reduced Recidivism 

Evidence from studies in Texas and around the country shows that 

youthful offenders who are rehabilitated in the juvenile justice system 

generally have lower rates of recidivism than do youth served in the adult 

system.239 Some studies estimate the reduction of recidivism rates to be as 
high as 34%.240 In order to keep this analysis conservative, we will assume 
a 10% reduction in recidivism rates. 241 

In calculating the number of re-arrests and re-incarcerations 

avoided, we began with the number of seventeen-year-olds who would be 

served in the juvenile system if the age of juvenile jurisdiction were raised.  
We assumed these youths would have been re-arrested or re-incarcerated at 
the rates other individuals recidivate in the adult system, and calculated the 
predicted number of re-arrests and re-incarcerations over a three-year 
period.242 Finally, we reduced the rates of recidivism by 10%, recalculated 
the predicted numbers, and looked at the difference. For seventeen-year-old 

offenders, reducing the rates of re-arrest by 10% would result in 318 fewer 
arrests and 309 fewer re-incarcerations over the three years following their 
release from the juvenile system.  

This reduced recidivism would save $208,489 in avoided arrests 24 3 

and $4,161,058 in avoided re-incarcerations244 for a total savings of 

238. See DEITCH, GALBRAITH & POLLOCK, CONDITIONS FOR CERTIFIED JUVENILES IN TEXAS 

COUNTY JAILS, supra note 57, at 25 ("The architecture of many of the surveyed jails does not 

accommodate keeping separate populations of juveniles and adult offenders.").  

239. See supra Part II.C.  

240. See supra notes 42, 159, 171 and accompanying text.  

241. Cf VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 5 

("This analysis assumes that the recidivism rates for rearrest, reconviction, and reincarceration among 

16- and 17-year-olds handled by the juvenile justice system will be 10 percent lower than the recidivism 

rates of 16- and 17-year-olds currently handled by the criminal justice system. This conservative 

assumption is based on recent literature showing that recidivism rates are lower in the juvenile system 

than in the adult system.").  

242. We used data published by the Legislative Budget Board for our analysis of recidivism and 

re-incarceration rates. LBB RECIDIVISM & REVOCATION RATES, supra note 216.  

243. See infra Appendix B. The average marginal cost of an arrest in Texas is $655. See supra 

note 205 and accompanying text.  

244. See infra Appendix B. The average cost per day per inmate in Texas prisons and state jails is 

$44.75. See supra note 226. Our calculation of the total savings from re-arrests and re-incarcerations 

takes account of the specific cost savings related to state jail, prison, felony probation, and misdemeanor 

probation, and assumes that all seventeen-year-olds who were arrested but did not penetrate the adult 

system would be sentenced to probation in the juvenile system and experience the accompanying
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$4,369,547. We assumed that all subsequent re-arrests and re
incarcerations of seventeen-year-old offenders would happen in the adult 
system, so we calculated costs using the average cost of an adult arrest and 
incarceration. 245 These savings would be realized over the three-year period 
following a seventeen-year-old's release from the adult system.  

E. Future Benefits for Crime Victims Associated with Reduced 
Recidivism 246 

The reduction in the rate of recidivism will substantially benefit the 
individuals who would have been victimized by future crimes, because 
reduced recidivism means reduced crime. In order to measure this benefit, 
we first estimated the number of re-arrests for felonies and misdemeanors 
among the population of seventeen-year-olds who would be served in the 
juvenile system using the recidivism rates from the adult system.24 7 This 
allowed us to estimate how many crimes this population would be arrested 
for if they continued to be served in the adult system. Again using the 
conservative assumption of a 10% reduction in re-arrest rates, 24 8 we 
recalculated these numbers and looked at the difference to find that reduced 
recidivism would lead to 152 fewer felony re-arrests and 166 fewer 
misdemeanor re-arrests. 249 

. These numbers are just the starting point for estimating the 
reduction in crime and victimization associated with serving seventeen
year-olds in the juvenile system. While these numbers tell us how many 
arrests are avoided, they represent only a portion of crimes committed by 
this population. According to the National Crime Victimization Survey 
conducted by the Bureau of Justice Assistance at the United States 
Department of Justice, only 40% of all crimes committed are reported. 250 

Unreported crimes do not result in arrests or incarcerations, but they impact 
victims in the same way that reported crimes do. We assume that a 
reduction in recidivism would not only reduce the number of crimes for 

reduced rate of recidivism.  

245. See supra notes 205, 226, 243-44 and accompanying text.  
246. Our analysis in this section is based on the methodology used by the Vera Institute in its 

cost-benefit analysis of raising the age of juvenile jurisdiction in North Carolina. See VERA INSTITUTE, 
COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 35 (detailing the Vera Institute's 
calculations of victim benefits from reduced recidivism).  

247. See supra note 242.  

248. See supra note 241 and accompanying text.  
249. See supra notes 241-43 and accompanying text (describing the source of data used in our 

analysis and projecting a total of 318 fewer arrests of seventeen-year-olds over the three years following 
their release from the juvenile justice system).  

250. JENNIFER L. TRUMAN, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, NCJ 
235508, NATIONAL CRIME VICTIMIZATION SURVEY: CRIMINAL VICTIMIZATION, 2010, at 1, 10 tbl.7 
(2011), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/cvlo.pdf; JENNIFER L. TRUMAN & 
MICHAEL R. RAND, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, NCJ 231327, NATIONAL 
CRIME VICTIMIZATION SURVEY: CRIMINAL VICTIMIZATION, 2009, at 1-2, 8 tbl.11 (2010), available at 
http://bjs.ojp.usdoj.gov/content/pub/pdf/cv09.pdf.
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which individuals are arrested, but would also reduce the number of crimes 

committed and unreported.  
Following the same methodology used by the Vera Institute 

report,25i we assume that the 166 avoided misdemeanor arrests and 152 

avoided felony arrests are only 40% of the true number of avoided 

crimes.252 Therefore, reducing recidivism by 10% results in 415 fewer 

victims of misdemeanors and 380 fewer victims of felonies in total. 25 3 

Using approximate costs to victims of misdemeanors and felonies, 25 4 we 

estimated the benefits to victims in Figure 10 below.  

Figure 10: Projected Benefits to Victims from Adding Seventeen-Year-Olds 
to ivenile Court Jurisdiction

Percent of Crimes reported to Police 256  40% 40% 

Total Victimizations averted 415 380 

Victim Cost per misdemeanor/felonym $500 $4,000 

Total Avoided Victim Costs for $207,500 $1,520,000 
Misdemeanors/Felonies 

Totat .Ben.efits.. ....... .....$1,727 500 

Because recidivism data is only available for three years following 
release, we can only calculate an estimate for the benefits received by 
reductions in victimization for the first three years following the cohort's 
release from the juvenile justice system. However, there are likely to be 
additional savings associated with reduced victimizations beyond those first 
three years.  

251. VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 35.  

252. Id. at 35 fig.E.  
253. See infra Figure 10.  

254. See VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 35 

fig.E. (citing Kathryn E. McCollister et al., The Cost of Crime to Society: New Crime-Specific Estimates 

for Policy and Program Evaluation, 108 DRUG AND ALCOHOL DEPENDENCE 98, 98-109 (2010);Mark 
A. Cohen & Alex R. Piquero, New Evidence on the Monetary Value of Saving a High Risk Youth, 25 J.  

QUANTITATIVE CRIMINOLOGY 25, 25-49 (2009), available at http://www.evidencebasedassociates.com

reports/NewEvidence.pdf) (presenting the data used to calculate avoided victimization costs per annual 
cohort of youth aged sixteen and seventeen in the Vera Institute's cost-benefit analysis, including a 
victim cost per misdemeanor of $500 and a victim cost per felony of $4,000).  

255. See supra notes 241-43, 249 and accompanying text.  

256. See supra note 252 and accompanying text.  

257. See supra note 254 and accompanying text.
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F. Future Benefits to Youth from Enhanced Earning Opportunities 

Raising the age of juvenile jurisdiction in Texas would have 
financial benefits for both taxpayers and victims. But even greater benefits 
would go directly to the youth who would be served in the juvenile system 
rather than the adult system. As detailed in the first part of this report, these 
youth likely will benefit from higher educational attainment and improved 
health outcomes. 258 However, this analysis does not attempt to quantify 
those benefits. Instead, this analysis focuses solely on the financial benefits 
a youth receives in the labor market by avoiding a criminal record.  

According to an analysis conducted by the Vera Institute, an 
individual without a criminal conviction will earn $61,691 more over the 
course of a lifetime.25 9 To arrive at this estimate, the Vera analysis starts by 
determining average earnings. 260 The analysis is based on individuals with 
high school diplomas, 261 which makes the estimates conservative as they 
underestimate the additional earnings of rehabilitated juvenile offenders 
who attain higher education. Individuals with a criminal conviction earn 
13% less than individuals without a criminal conviction, 262 and while 
accounting for overall unemployment rates among high school graduates, 
the analysis projects the additional earning over a thirty-five-year period of 
lifetime employment. 263 Finally, the analysis finds the net present value of 
these future earnings by discounting everything by 3%.264 This 
methodology ensures that the estimated $61,691 of additional lifetime 
earnings is a conservative one.  

We estimate that any youth who avoids a criminal conviction in the 
adult system will receive this benefit. The initial number of youths 
avoiding a criminal conviction is the number of seventeen-year-olds who 
are currently served in the adult system but who would enter the juvenile 
system instead: 5,748 youths. 265 Many of these youths will re-offend in the 
future and, because of their age, will enter the adult system, get a criminal 
record, and lose any future economic benefit. There is no perfect way to 
predict the percentage of seventeen-year-olds who will re-offend and be 
convicted of a crime in the adult system. For this analysis, we use as a 
proxy Texas data for the three-year re-arrest rates of youths served in the 

258. See supra Part II.  
259. VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 20.  
260. Id. (citing Employment Projections: Education Pays, U.S. BUREAU OF LAB. STAT. (2009), 

http://www.bls.gov/emp/epchart_001.htm (archived copy available at Education Pays: More Education 
Leads to Higher Earnings, Lower Unemployment, OCCUPATIONAL OUTLOOK Q., Summer 2010, at 32, 
available at http://www.bls.gov/opub/ooq/2010/summer/summer2010ooq.pdf)).  

261. Id. at 20, 36 fig.F.  
262. Id. at 20 (citing Sam Allgood et al., The Impact of Youth Criminal Behavior on Adult 

Earnings 5 (Aug. 2003) (unpublished manuscript) (on file with author at the University of Georgia), 
available at http://www.terry.uga.edu/~mustard/earnings.pdf).  

263. Id.  
264. Id. at 36 fig.F.  
265. Data obtained from Michele Connolly, Legislative Budget Bd., supra note 222.
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juvenile system.266 In using re-arrest rates, we will overestimate the number 
of youths convicted, as not every arrest results in a conviction. But in using 
the three-year rates, we omit any youths who reoffend more than three years 
after their release and thus may overestimate slightly the number of youths 
receiving additional lifetime earning benefits. Overall, this estimate is 
similar to the estimates used by the Vera Institute26 7 and approximates total 
youth benefits.  

Using this methodology and these assumptions, we anticipate that 
raising the age of juvenile jurisdiction from seventeen to eighteen will 
generate $138,130,883 in future earnings for youth as detailed in Figure 11.  

Figure 11: Projected Benefit to Youth 
Number of Youths 
Without a Criminal Additional Lifetime 

Record Per Year Earnings 'Net Present Value 

2,239 $61,691 $138,130,883 

This benefit will be received over the thirty-five years a particular 
cohort of seventeen-year-olds is working in the labor market. This benefit 
will reoccur as each additional cohort of youths without criminal 
convictions enters the labor market.  

G. Summary of Costs, Savings, and Benefits 

Based on this analysis, raising the age of juvenile jurisdiction in 
Texas would result in a net benefit of $88.9 million from the combined 
perspective of taxpayers, victims, and youth.268 This benefit would reoccur 
with every cohort of seventeen-year-olds moved into the juvenile system.  
The benefit would be fully realized over the course of 35 years, with future 
benefits discounted so all stated benefits represent the net present value.  
Figure 12 summarizes the costs, savings, and benefits that would be 
associated with a change of jurisdictional age from seventeen to eighteen.  

266. See LBB RECIDIVISM & REVOCATION RATES, supra note 216, at 55 tbl.31 (presenting three

year re-arrest rates for juveniles receiving deferred prosecution, adjudicated probation, and secure 
residential placements). For purposes of our analysis, we calculated a weighted average re-arrest rate 
based on the number of youths re-arrested in each cohort. See id.  

267. See VERA INSTITUTE, COST-BENEFIT ANALYSIS IN NORTH CAROLINA, supra note 104, at 20, 

36 fig.F (estimating that "about half' of sixteen- and seventeen-year-olds tried in the juvenile system 
"will be reconvicted for another offense in the next three years" and "that of the remaining individuals, 
30 percent . . . will be reconvicted in the adult system in the subsequent years," resulting in a total 
estimated reconviction rate of approximately 63%). Our estimate of the reconviction rate in Texas, 

based on re-arrest data, was approximately 61.05%. See supra note 266.  

268. See infra Figure 12.
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Figure 12: Summary of Costs and Benefits Associated with Moving 
Seventeen-Year-Olds to the Juvenile System 

Taxpayer Costs and Savings 

Taxpayer Costs 

Law Enforcement $15,030,600 
Courts $7,963,373 
County Pre-Adjudication Detention $8,227,251 
County Non-Residential Probation $63,932,105 
County Residential Placement $42,153,069 

TJJD Commitment and Intake $21,961,059 

Total.Taxpaye Costs...................... . ...............1.5.2.67..7.....  

Taxpayer Savings 

Adult Prison ($27,397,472) 
Adult State Jail ($1,062,186) 

Adult Probation ($75,502,043) 
Reduced Re-arrests ($208,489) 

Reduced Re-incarceration ($4,161,058) 

Total Taxpayer Savings .. ($18331,248 

Total Victim Benefits $1,727,500 

Total Benefits to Youth $138,130,883 
Totl .utreBeefts$....838

Taxpayers will receive approximately $108.3 million in savings per 
cohort of seventeen-year-olds. 269 These benefits will offset some of the 
initial taxpayer investment, leaving a net cost to the taxpayer of $50.9 
million per cohort. 2 70 While this represents a significant upfront cost, it is 
important to remember that this is a very conservative projection and indeed 
the actual costs could be far less than this. Moreover, there are many 

269. See supra Figure 12.  
270. See supra Figure 12.
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anticipated and potentially substantial savings for taxpayers that we can 
foresee but cannot quantify at this time.271 This net cost would be spread 
out over the time seventeen-year-olds remain in the juvenile system (no 
more than two years) and the benefits to taxpayers would be spread out over 
an additional three years following the cohort's release from the juvenile 
system.  

The remaining benefits are received by future victims ($1.7 million) 
and by the youthful offenders ($138.1 million). 272 

V. Conclusion and Policy Recommendations 

Based on the analysis presented in this article, there are compelling 
reasons for Texas to consider raising the age of juvenile jurisdiction from 
seventeen to eighteen.  

To begin, the juvenile justice system evolved to serve the unique 
needs of youth with an emphasis on rehabilitation rather than 
punishment. 273 Many studies suggest that this approach leads to better 
outcomes for youth served in the juvenile system as opposed to the adult 
system.274 This in turn means improved public safety for Texans. Recent 
advancements in neuroscience confirm that the brains of seventeen-year
olds are still developing, and that juveniles are therefore less culpable for 
their crimes than are adults. 275 Just as younger offenders are better served 
in the juvenile system, this research suggests seventeen-year-olds would 
also experience more positive outcomes by receiving the rehabilitative 
programs and services of the juvenile system27 6 and by being protected from 
an adult system that is dangerous for youths. 277 

Moreover, the new federal PREA Standards put additional pressure 
on correctional administrators to manage the seventeen-and-under 
population differently than adult offenders in prisons and jails. 27 8 In most 
jails around Texas, this standard will be impossible to meet given the 
physical layout of the jails, putting the jails at high risk for loss of federal 
funding and liability.279 Jails that wish to comply with the PREA Standards 
will likely need to address architectural constraints with capital 
investments. 280 This challenge counsels in favor of a shift in the age of 

271. For example, there are also indirect benefits such as increased tax revenue and decreased 

reliance on social services that are not accounted for in this CBA.  

272. See supra Figure 12.  
273. See supra notes 12-13 and accompanying text.  

274. See supra Part I.C.  
275. See supra Part II.A.  

276. See supra Part I.C.  

277. See supra Part II.D.  

278. See supra Part I.E.  

279. See supra Part IIE; supra note 238 and accompanying text.  

280. See supra Part II.E; supra note 238 and accompanying text.
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juvenile jurisdiction so that these youth may remain in juvenile facilities 
that are better equipped to house them.  

Nationwide, the majority of states handle seventeen-year-old 
offenders in the juvenile system along with younger offenders; Texas is one 
of only thirteen states that do not. 28 1 A trend has emerged over the last five 
years, as many of these outlier states have re-examined their laws that set 
the age of juvenile jurisdiction.282 Four states have passed legislation 
raising the age of juvenile jurisdiction to eighteen for at least certain 
juvenile offenders, and four more states are considering such a change.283 
Stakeholders in states where changes are being implemented or considered 
cite a variety of compelling reasons for raising the age of jurisdiction, 
including the recent advancements in neuroscience, improvement in overall 
public safety, and long-term benefits to taxpayers, victims, and youths. 284 

The majority of stakeholders in Texas interviewed for this study 
generally concurred that it was a good idea, both for seventeen-year-old 
offenders and for the state, to raise the age of juvenile jurisdiction to 
eighteen. 285 They agreed that seventeen-year-olds would benefit greatly 
from exposure to the individualized educational and rehabilitative programs 
available to youths in the juvenile system, and from the opportunity to enter 
adulthood without a criminal record hanging over their heads. 28 6 There was 
also agreement that most seventeen-year-olds are more like adolescents 
than adults, and should be adjudicated with their peers. 28 7 However, 
stakeholders also observed that such a legislative change would entail 
numerous obstacles. 288  Juvenile probation and detention are more 
expensive than their adult counterparts, and moving a cohort of seventeen
year-old offenders to the juvenile system will necessitate an increase in 
spending on these functions. 289 Further, there was concern that without an 
infusion of resources, the juvenile system as it currently stands would not 
be able to handle the influx of new offenders. 290 Despite these and other 
obstacles, there was consensus that if such a change were to be made, the 
decrease in recidivism would not only benefit the youths themselves but 
would also better serve the goal of public safety. 291 

All of these reasons are applicable in the state of Texas and the 
long-term monetary benefits are particularly compelling. According to this 
analysis, raising the age of jurisdiction in Texas would have a net benefit of 

281. See supra Part III.  

282. See supra Part III.  

283. See supra Part III; Figures 2 and 3.  
284. See supra notes 80-81, 91, 97-100, 102, 110 and accompanying text.  
285. See supra Part IV.A.  

286. See supra Part IV.A.  
287. See supra Part IV.A.  

288. See supra Part IV.A.  
289. See supra Part IV.A.  

290. See supra Part IV.A.  

291. See supra Part IV.A.

58 [Vol. 40:1



Raising the Age of Juvenile Jurisdiction

at least $88.9 million for every cohort of seventeen-year-olds moved into 
the juvenile system, a figure derived based on very conservative 
estimates. 292 This policy change would have a net cost to taxpayers of 
approximately $50.9 million, but would also result in $139.9 million in 
quantifiable future benefits to victims and youth, 29 3 as well as long-term 
benefits to all stakeholders that cannot be quantified at this time. 29 4 

Additionally, Texas prisons and state jails are projected to be over 
capacity by FY 2012.295 By removing seventeen-year-olds from these adult 
incarceration facilities, prisons and state jails would remain under capacity 
until FY 2013, and the number of inmates by which they exceed capacity in 
subsequent years would be significantly lowered. 29 6 TJJD, on the other 
hand, is currently under capacity and projected to stay that way 
indefinitely. 297 Even with the influx of some additional seventeen-year
olds, TJJD will remain under capacity for the foreseeable future.29 8 More 
work needs to be done to fully quantify these benefits, but moving 
seventeen-year-olds from the adult system to the juvenile system may be an 
ideal way to utilize Texas's limited correctional resources and help avoid 
significant further capital investments in TDCJ.  

We recommend that Texas policymakers consider raising the age of 
juvenile jurisdiction from seventeen to eighteen years old. Because this 
would constitute a major policy change with considerable operational 
impacts throughout the juvenile and adult criminal justice systems, a change 
like this should be planned very carefully to avoid unintended consequences 
and to ensure that the correct level of resources is allocated to properly 
implement the new policy. Toward that end, we propose two short-term 
steps so that the Legislature can examine this issue further: 

A. The Legislature should create a stakeholder committee tasked to study 
this issue.  

Raising the age of juvenile jurisdiction would be challenging 
operationally due in part to the fact that numerous state and community 
agencies are intricately involved in the juvenile and adult justice systems.  
As a result, the Legislature should form a stakeholder committee charged 
with highlighting obstacles that would arise from raising the age of 
jurisdiction as well as identifying potential solutions. This committee, 
which could be modeled after a similar body in Connecticut that proved to 
be very successful in that state's effort to raise the age of criminal 

292. See supra Figure 12.  
293. See supra Figure 12.  
294. See supra note 271 and accompanying text.  

295. See supra note 234 and accompanying text.  

296. See supra notes 235-36 and accompanying text.  

297. See supra notes 220-21 and accompanying text.  

298. See supra notes 220-21 and accompanying text.
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responsibility,2 99  should include juvenile and adult court judges, 
prosecutors, defense attorneys, probation officers, corrections officials, law 
enforcement representatives, and legislators.  

B. The Legislature should consider creating pilot programs in counties 
where adult criminal court judges are willing to try juvenile-justice-type 
solutions for seventeen-year-old offenders.  

The Texas Legislature, working with TJJD, should identify counties 
around the state that would be willing to commit to trying seventeen-year
olds under the principles embodied in the juvenile system. Similar to a 
pilot program set up in New York in anticipation of a change in the age of 
juvenile jurisdiction, 300 these seventeen-year-old youths would remain in 
the adult system, but the judges who hear their cases would proactively 
attempt to divert them to intensive treatment programs and mandate family 
involvement and educational performance. The adult probation department 
for that county may even be able to contract with the local juvenile 
probation department to provide these youth with services, should the 
Legislature authorize such contracts. Judges who choose to participate 
would undergo a training program to educate them on recent studies in 
neuroscience and research surrounding the benefits of juvenile 
adjudications for youthful offenders. 301 This pilot program should have an 
evaluation component that allows the probation department to track 
outcomes for seventeen-year-olds who receive such services. Creation of 
such a pilot program is by no means an essential step in changing the age of 
jurisdiction, but it could be an intermediate measure should there be 
resistance to a statewide change in policy.  

Our research indicates that raising the age of juvenile jurisdiction 
from seventeen to eighteen would have significant benefits for taxpayers, 
victims, youths, and the state of Texas. Moreover, the idea is one that has a 
great deal of instinctive appeal for many juvenile and adult justice system 
stakeholders. The Texas Legislature should examine this issue further and 
consider making this policy change.  

299. See CONN. JUVENILE JURISDICTION PLANNING & IMPLEMENTATION COMM., supra note 25 
(reporting on the findings of the Connecticut Juvenile Jurisdiction Planning and Implementation 
Committee regarding a proposal to raise the age of juvenile jurisdiction in Connecticut); JUVENILE 
JURISDICTION PLANNING AND IMPLEMENTATION COMMITTEE, http://www.housedems.ct.gov/jjpic/ 
index.asp (providing information on the committee's authorization, members, meetings, research, and 
reports).  

300. See supra notes 113-117 and accompanying text.  

301. See supra notes 115-117 and accompanying text.
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Appendix A: A Discussion of the Chi-Squared Tests 

In running a chi-squared test, we determine whether the distribution 
of crimes for which one age group is arrested is statistically different from 
the distribution of crimes for which another age group is arrested. This 
helps us determine whether we can assume sixteen- and seventeen-year
olds would be arrested and adjudicated at similar rates within the juvenile 
justice system.  

In conducting these tests, we compared the arrest rates of fifteen
and sixteen-year-olds, sixteen- and seventeen-year-olds, seventeen- and 
eighteen-year-olds, and eighteen- and nineteen-year-olds. In running 
separate chi-squared tests for each combination, the results suggested there 
were statistically significant differences in the distribution of crimes among 
all age groups compared. This was the anticipated result, as we had very 
detailed information on the distribution of crimes-listing forty-two 
different offenses for each age group. With such detailed information on 
the distributions, a chi-squared test is less likely to find any two 
distributions to be statistically similar. In other words, the more detailed 
information entered, the more differences a chi-squared analysis will find.  

With that in mind, we examined the extent and degree to which 
each pair of age groups were different. In looking at the relative differences 
among age groups, sixteen- and seventeen-year-olds were the most similar 
with the lowest chi-squared value. Because of this, we conclude that the 
offenses for which sixteen- and seventeen-year-olds are arrested are more 
similar than any other combination of ages that we tested. This makes the 
assumption that sixteen- and seventeen-year-olds will be adjudicated and 
sentenced similarly within the juvenile system a reasonable one.
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Appendix B: A Detailed Explanation of Calculations Used in the Cost
Benefit Analysis

The average cost of an arrest in 

Texas is $4,099 ($4,456,664,000 

in law enforcement expenses per 

the Bureau of Justice Statistics 

divided by 1,087,325 arrests 

according to the FBI's Uniform 

Crime Report). Because data to 

calculate the marginal cost is not 

available for Texas, we used 

information for Washington 

State, where this calculation has 

been made, to estimate the 

marginal cost in Texas. In 

Washington State, the marginal 

cost of an arrest is 16% of the 

average cost. Therefore, we 

estimated the marginal cost of an 

arrest in Texas ($655) by 

multiplying the Texas average 

cost ($4099) by 16%. See supra 

note 205.

* TRACEY KYCKELHAHN, 

BUREAU OF JUSTICE 

STATISTICS, U.S. DEP'T OF 

JUSTICE, NCJ 231540, 

JUSTICE EXPENDITURE AND 

EMPLOYMENT EXTRACTS, 

2007, at tbl.4 (2010).  

* FEDERAL BUREAU OF 

INVESTIGATION, U.S.  

DEP'T OF JUSTICE, CRIME 

IN THE UNITED STATES, 

2007, at tbl.69.  

* STEVE AOS & 

ELIZABETH DRAKE, WASH.  

STATE INST. FOR PUB.  

POLICY, WSIPP'S 

BENEFIT-COST TOOL FOR 

STATES: EXAMINING 

POLICY OPTIONS IN 

SENTENCING AND 

CORRECTIONS 28-30 

(2010).
i i

Cases involving juveniles are 

more complex and labor 

intensive than cases involving 

adults. We therefore assume 

that juvenile cases require 50%.  

more resources. Therefore, we 

multiplied the marginal cost of 

one arrest by 50%. See supra 

notes 203-04, 206.

* TRACEY KYCKELHAHN, 

BUREAU OF JUSTICE 

STATISTICS, U.S. DEP'T OF 

JUSTICE, NCJ 231540, 

JUSTICE EXPENDITURE AND 

EMPLOYMENT EXTRACTS, 

2007, at tbl.4 (2010).  

* FEDERAL BUREAU OF 

INVESTIGATION, U.S.  

DEP'T OF JUSTICE, CRIME 

IN THE UNITED STATES, 

2007, at tbl.69.  

* STEVE AOS & 

ELIZABETH DRAKE, WASH.

$655Marginal cost of 

one arrest

Marginal cost of 

a juvenile arrest 

versus adult 

arrest

$328

I I I
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Number of 

youths held in 

pre-adjudication 

facilities

14,810 In 2010, TJPC reported 42,850 

juveniles were held in pre

adjudication facilities. This is 

out of 116,498 reported 

processed juvenile arrests. We 

assume the same rate of pre

adjudications is true for 

seventeen-year-olds 

(approximately 36%). In 2010, 

there were 41,140 arrests of 

seventeen-year-olds in Texas.  

See supra notes 212-13.

STATE INST. FOR PUB.  

POLICY, WSIPP'S 

BENEFIT-COST TOOL FOR 

STATES: EXAMINING 

POLICY OPTIONS IN 

SENTENCING AND 

CORRECTIONS 28-30 

(2010).

* TEX. JUVENILE PROB.  

COMM'N, RPT-STAT

2010, THE STATE OF 

JUVENILE PROBATION 

ACTIVITY IN TEXAS: 

CALENDAR YEARS 2009 & 

2010, at 1, 22 (2011).  

* TEX. DEP'T OF PUB.  

SAFETY, CRIME IN TEXAS 

2010, at 78, 80 (2010)

County pre- $39.68 Youth may be held in a pre- * LEGISLATIVE BUDGET 

adjudication adjudication facility following BD., CRIMINAL JUSTICE 

detention costs arrest or while awaiting UNIFORM COST REPORT, 

per day per adjudication. The average FISCAL YEARS 2008 

youth length of stay is fourteen days 2010, at 22 (2011).  

for juveniles in pre-adjudication 

facilities. See supra note 214.  

TJJD intake cost $3,172.17 All youth committed to TJJD * LEGISLATIVE BUDGET 

per youth will go through an assessment BD., CRIMINAL JUSTICE 

committed and orientation process. On UNIFORM COST REPORT, 

average, a youth will spend FISCAL YEARS 2008 

forty-one days in this process, 2010, at 3 (2011).  

costing $77.37 per day, before 

moving on to a placement. See 

supra note 218.  

TJJD $166.89 The LBB estimates the average * LEGISLATIVE BUDGET 

commitment cost cost per day per youth to be BD., SUMMARY OF SENATE 

per day per $166.89 for 2012. The average COMMITTEE SUBSTITUTE 

length of stay in TJJD is 472 FOR HOUSE BILL 1 FOR THE
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youth days. See supra notes 166, 219. 2012-13 BIENNIUM 160 

tbl.32 (2011).  

* Conference Comm.  

Report on House Bill No.  

1, at V-33, V-64, Tex. H.B.  

1, 82d Leg., R.S. (2011).  

* TEX. JUVENILE JUSTICE 

DEP'T, STRATEGIC PLAN 

2013-2017, at 102 fig.18 

(2012).  

Number of 18,593 This number represents the total * LEGISLATIVE BUDGET 

youths placed on number of youths who are BD., STATEWIDE CRIMINAL 

probation adjudicated and receive a term JUSTICE RECIDIVISM AND 

without a of non-custodial probation, as REVOCATION RATES 

residential well as those who receive (2011).  

placement deferred prosecution or a * TEX. JUVENILE PROB.  

supervisory caution. See supra COMM'N, RPT-STAT

note 216. 2010, THE STATE OF 

JUVENILE PROBATION 

ACTIVITY IN TEXAS: 

CALENDAR YEARS 2009 & 

2010 (2011).  

* LEGISLATIVE BUDGET 

BOARD, ADULT AND 

JUVENILE CORRECTIONAL 

POPULATION PROJECTIONS: 

FISCAL YEARS 2012-2017 

(2012).  

County non- $19.10 Youth may be placed in basic * LEGISLATIVE BUDGET 

residential supervision services at $17.25 BD., CRIMINAL JUSTICE 

probation costs per day or an intensive UNIFORM COST REPORT, 

per day per supervision program at $40.41 FISCAL YEARS 2008 

youth per day. Based on LBB 2010, at 22, 20 tbl.1 1, 44 

numbers, 92% of youths are tbl.24 (2011).  

placed on basic supervision and * LEGISLATIVE BUDGET 

8% of youths are placed in BOARD, ADULT AND 

intensive supervision programs. JUVENILE CORRECTIONAL 

We calculated a weighted POPULATION PROJECTIONS: 

average to represent the average FISCAL YEARS 2012-2017, 

daily cost. We assumed the at 25-26 (2012).  

average length of a probation 
* LEGISLATIVE BUDGET 

term to be 180 days, based on 
BOARD, ADULT AND
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Number of 

youths held in 

County 

residential post

adjudication 

facilities or other 

custodial 

placements

1,802

LBB figures. See supra notes 

167,217.

According to LBB recidivism 

and revocation rates, 6.3% of 

juvenile offenders who receive 

deferred prosecution end up in 

residential placements at the 

county-level and 17.9% of 

juvenile offenders who receive 

adjudicated probation end up in 

residential placements. See 

supra note 216.

JUVENILE CORRECTIONAL 

POPULATION PROJECTIONS: 

FISCAL YEARS 2011-2016, 

at 41-42 (2011).

* LEGISLATIVE BUDGET 

BD., STATEWIDE CRIMINAL 

JUSTICE RECIDIVISM AND 

REVOCATION RATES 54 

(2011).  

* TEX. JUVENILE PROB.  

COMM'N, RPT-STAT

2010, THE STATE OF 

JUVENILE PROBATION 

ACTIVITY IN TEXAS: 

CALENDAR YEARS 2009 & 

2010, at 1 (2011).

Cost of County $169.51 Youth may be held in county * LEGISLATIVE BUDGET 

residential post- post-adjudication facilities or in BD., CRIMINAL JUSTICE 

adjudication other residential placements UNIFORM COST REPORT, 

placement per contracted by the county. The FISCAL YEARS 2008 

day per youth average stay in these placements 2010, at 22 (2011).  

is 138 days. See supra note 

217.  

Adult $44.75 The cost per day per bed in * LEGISLATIVE BUDGET 

incarceration state-operated facilities BD., CRIMINAL JUSTICE 

cost per day per according to the LBB Criminal UNIFORM COST REPORT, 

inmate Justice Uniform Cost Report FISCAL YEARS 2008 

minus the $4.22 in reported 2010, at 6, 8, 29 tbl.14, 32 

fixed allocated costs is $46.57. tbl.16 (2011).  

The average cost per day in * Data obtained from 
privately run facilities minus the Michele Connolly, 

same fixed allocated costs is Criminal Justice Data 

$30.10. Based on LBB numbers Analysis Team Manager, 
approximately 11% of Texas Legislative Budget Bd.  
inmates are in privately run (Oct. 19, 2011) (on file 
facilities and the remaining 89% with author).  
are in state-operated facilities.  

We calculated a weighted 

average to determine our final 

cost. The length of stay is based 

on averages for seventeen-year-
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olds in state jail and prison 

provided by the LBB. See supra 

notes 225-26.

Data provided by LBB about 

total number of seventeen-year

olds on probation in 2010 (1,393 

felony placements and 4,005 

misdemeanor placements). Of 

those individuals, 85% receive 

non-residential probation and 

15% are given a residential 

placement, according to LBB 

Uniform Cost Reports. See 

supra notes 230-31.

Adults on probation may be 

enrolled in any of the following 

non-residential programs (with 

associated costs): Electronic 

Monitoring ($6.77), Intensive 

Supervision Probation ($8.04), 

Mentally Impaired Caseloads 

($5.97), Specialized Caseloads 

($7.46), Substance Abuse 

Outpatient Treatment ($7.79), 

Targeted Substance Abuse 

Treatment ($11.95), or 

Treatment Alternatives to 

Incarceration ($8.89). Using the 

"Average Number of Offenders 

Served Daily" numbers reported 

in the LBB Criminal Justice 

Uniform Cost Report, we 

calculated a weighted average to 

determine the average daily cost.  

Based on a report by the 

Criminal Justice Policy Council, 

we assume the average length of 

a probation term to be 5.6 years.  

See supra notes 232-33.

* LEGISLATIVE BUDGET 

BD., CRIMINAL JUSTICE 

UNIFORM COST REPORT, 

FISCAL YEARS 2008 

2010, at 38 tbl.21, 39 tbl.22 

(2011).  

* Data obtained from 

Michele Connolly, 

Criminal Justice Data 

Analysis Team Manager, 

Legislative Budget Bd.  

(Oct. 19, 2011) (on file 

with author).

* LEGISLATIVE BUDGET 

BD., CRIMINAL JUSTICE 

UNIFORM COST REPORT, 

FISCAL YEARS 2008 

2010, at 11 tbl.7, 12 tbl.8, 

37-38 (2011).  

* CRIMINAL JUSTICE 

POLICY COUNCIL, TRENDS, 

PROFILE AND POLICY 

ISSUES RELATED TO 

FELONY PROBATION 

REVOCATIONS IN TEXAS 

15, 32 (2002).
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Data provided by LBB about 

total number of seventeen-year

olds on probation in 2010 (1,393 

Felony placements and 4,005 

misdemeanor placements). Of 

those individuals, 85% receive 

non-residential probation and 

15% are given a residential 

placement, according to LBB 

Uniform Cost Reports. See 

supra notes 230-31.

i 4 i

Adults on probation may be 

enrolled in the following 

residential programs (with 

associated costs): Contract 

Residential Services ($47.45), 

Contract Services for the 

Mentally Impaired ($76.56), 

Court Residential Treatment 

Center ($77.60), Intermediate 

Sanction Facility ($56.63), 

Restitution Center ($68.69), 

Substance Abuse Treatment 

Facility ($74.91), Treatment 

Alternatives to Incarceration 

Program ($35.81). Using the 

"Average Number of Offenders 

Served Daily" numbers reported 

in the LBB Criminal Justice 

Uniform Cost Report, we 

calculated a weighted average to 

determine the average daily cost.  

We assume an average length of 

stay to be 90 days. See supra 

notes 232-33.

* LEGISLATIVE BUDGET 

BD., CRIMINAL JUSTICE 

UNIFORM COST REPORT, 

FISCAL YEARS 2008 

2010, at 38 tbl.21, 39 tbl.22 

(2011).  

* Data obtained from 

Michele Connolly, 

Criminal Justice Data 

Analysis Team Manager, 

Legislative Budget Bd.  

(Oct. 19, 2011) (on file 

with author).

* LEGISLATIVE BUDGET 

BD., CRIMINAL JUSTICE 

UNIFORM COST REPORT, 

FISCAL YEARS 2008 

2010, at 13 tbl.9, 38-39 

(2011).
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Article 

The Supposed Strength of Hopelessness: The 

Supreme Court Further Undermines Miranda in 

Howes v. Fields 

George M. Dery III* 

Abstract 

This Article analyzes Howes v. Fields, in which the Supreme Court 
ruled that imprisonment alone was not enough to constitute Miranda 

custody. Fields provided three grounds to distinguish prisoners from mere 

suspects: (1) inmates serving in prison did not suffer the shock that often 
accompanied arrest, (2) prisoners were unlikely to be lured into speaking by 
any longing for a prompt release, and (3) inmates were aware that police 
probably lacked the authority to shorten their current prison term. This 
article asserts that these rationales create their own concerns. Fields's 
consideration of the shock of arrest opened Miranda up to subjective 

inquiries about inmates' emotional states, a subject prohibited as beyond 
Miranda's objective analysis. By arguing that inmates were stronger for 

understanding that prompt release was beyond their hopes, Fields turned 
Miranda on its head by deeming hopelessness an asset. Finally, focusing 

on law enforcement's power to shorten the sentence that a prisoner was 
currently serving blinded the Court to an inmate's broader liberty interests.  
This article also aims to analyze the potential impact that possible confusion 
about these issues might have on police and courts.  

I. Introduction ............................................................................................ . . 70 
II. B ackground ............................................................................................ . . 72 

A. The Creation and Evolution of a Miranda "Custody" Definition......... 72 
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B. The Court's Opinion..................................................................... 84 
IV. Implications of Fields's Reasoning ......................................................... 87 

A. Fields's First Ground Supporting Its Conclusion that 
Imprisonment Alone is Not Enough to Create Miranda Custody 
Improperly Emphasized the Shock Accompanying Arrest, 
Potentially Creating the Very Subjectivity Miranda Prohibits........... 87 

B. Fields's Second Ground Supporting Its Conclusion that 
Imprisonment Alone is Not Enough to Create Miranda Custody 
Curiously Viewed Hopelessness as Strength...................89 

C. Fields's Third Ground Supporting Its Conclusion that 
Imprisonment Alone is Not Enough to Create Miranda Custody 
Ignored the Authority Law Enforcement Has to Affect a 
Prisoner's Liberty....................................................................... 91 

D. In Rejecting The Court of Appeals' "Questioning in Private" 
Element, Fields Undermined Shatzer's Premise that Prison is a 
Break from Custody ..................................................................... 91 

V . C onclusion ............................................................................................ . . 93 

I. Introduction 

Few would willingly choose to undergo the ordeal of custodial 
interrogation, a situation so dire that the Court itself has deemed it 
"destructive of human dignity."' Police have designed custodial 
interrogation to create an atmosphere of police domination where a person, 
held incommunicado, will be less "keenly aware of his rights."2 However 
awful, most would choose this fate over the prospect of serving time behind 
bars, an environment so hostile that it is fraught with potential violence. 3 

The Supreme Court, on the other hand, has decided that prison life is not so 
bad. It has even determined that release back into the general prison 
population can offer a "break" from custodial interrogation. 4 Now, in 
Howes v. Fields, the Court has explicitly determined that "imprisonment, 
without more, is not enough to constitute Miranda custody."5 

To support this conclusion, Fields offered "three strong grounds" 
which aimed to distinguish prisoners from suspects undergoing custodial 

1. Miranda v. Arizona, 384 U.S. 436, 457 (1966). Miranda sought to preserve a person's Fifth 
Amendment rights while he or she was being subjected to custodial interrogation. The Fifth 
Amendment provides in part: "No person shall . . . be compelled in any criminal case to be a witness 
against himself...." U.S. CONST. amend. V.  

2. Miranda, 384 U.S. at 445, 449.  
3. Howes v. Fields, 132 S. Ct. 1181, 1191-92 (2012).  
4. See infra notes 112-19 and accompanying text. In Maryland v. Shatzer, the Court opined, 

"[W]e think lawful imprisonment imposed upon conviction of a crime does not create the coercive 
pressures identified in Miranda." Maryland v. Shatzer, 130 S. Ct. 1213, 1224 (2010). The Court 
concluded, "The 'inherently compelling pressures' of custodial interrogation ended when [the suspect] 
returned to his normal life." Id. at 1225.  

5. Fields, 132 S. Ct. at 1191.
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interrogation.6 Fields asserted that inmates serving in prison did not suffer 
the shock that often accompanied arrest, were unlikely to be lured into 
speaking by a "longing for prompt release," and were aware that the police 
probably lacked the authority to shorten their current prison term.7 The 
Court believed these three grounds explained a prisoner's superior position 
to that of a mere suspect speaking to police.8 Yet Fields's rationales create 
their own concerns. Fields's consideration of the shock of arrest could 
open Miranda up to subjective inquiries about inmates' emotional states, a 
subject the Court has previously prohibited as beyond Miranda's objective 
analysis. 9 By urging that inmates were stronger for understanding that 
prompt release was beyond their hopes, 10 Fields turned Miranda on its 
head by deeming hopelessness an asset. 11 Moreover, focusing on law 
enforcement's power to shorten the sentence a prisoner was currently 
serving blinkered the Court's view of an inmate's other liberty interests. 12 

Finally, in an attempt to counter a contention advanced by the Court of 
Appeals that questioning prisoners in private might implicate Miranda, 
Fields painted a stark picture of the physical dangers involved in prison 
life. 13 The Court's unflinching assessment of the atmosphere created by 
those who reside in prison undermined its own conclusions in previous case 
law. 14 

In Part II, this Article reviews the evolving definition of Miranda 
custody to establish background for further analysis. Part III critically 
examines Fields's ruling and reasoning, while Part IV considers the 
implications of this case on Miranda doctrine.  

6. Id.  
7. Id.  

8. Id.  

9. Id.  

10. Id.  
11. See infra Part IV.B; see also Miranda v. Arizona, 384 U.S. 436, 467 (1966) ("[W]ithout 

proper safeguards the process of in-custody interrogation of persons suspected or accused of crime 
contains inherently compelling pressures which work to undermine the individual's will to resist and to 

compel him to speak where he would not otherwise do so freely.").  

12. Fields, 132 S. Ct. at 1191.  
13. Id. at 1191-92.  

14. See infra Part IV.A-B; Maryland v. Shatzer, 130 S. Ct. 1213, 1224 (2010) ("Interrogated 
suspects who have previously been convicted of crime live in prison. When they are released back into 

the general prison population, they return to their accustomed surroundings and daily routine-they 

regain the degree of control they had over their lives prior to the interrogation. Sentenced prisoners, in 

contrast to the Miranda paradigm, are not isolated with their accusers. They live among other inmates, 

guards, and workers, and often can receive visitors and communicate with people on the outside by mail 

or telephone.").
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II. Background 

A. The Creation and Evolution of a Miranda "Custody" Definition 

The Court, in Miranda v. Arizona, held that "the prosecution may 
not use statements, whether exculpatory or inculpatory, stemming from 
custodial interrogation of the defendant unless it demonstrates the use of 
procedural safeguards effective to secure the privilege against self
incrimination." 15 The safeguards the Court mandated were the now well
known Miranda warnings,16 designed to protect against one particular 
procedure-custodial interrogation, which exacted "a heavy toll on 
individual liberty" and traded "on the weaknesses of individuals."17 Indeed, 
Miranda declared that custodial interrogation was "created for no purpose 
other than to subjugate the individual to the will of his examiner."" .The 
Miranda Court therefore concluded, "Without proper safeguards the 
process of in-custody interrogation of persons suspected or accused of 
crime contains inherently compelling pressures which work to undermine 
the individual's will to resist and to compel him to speak where he would 
not otherwise do so freely."19 

At this early stage in Miranda litigation, the Court did not confine 
itself to "custody" settings. Miranda defined custodial interrogation as 
"questioning initiated by law enforcement officers after a person has been 
taken into custody or otherwise deprived of his freedom of action in any 
significant way." 20 The Miranda Court considered this two-fold-(1) 
"custody" or (2) "otherwise deprived of . .. freedom of action in any 
significant way"-standard so important that it specified it three times in its 
opinion.2 1 

In Orozco v. Texas,22 the Court found police questioning of a 
suspect arrested in his own bedroom to be a "flat violation" of Miranda.23 

In Oregon v. Mathiason,24 the Court again adhered to Miranda's language 
defining custodial interrogation as questioning of a person "taken into 

15. Miranda, 384 U.S. at 444.  
16. Specifically, the warnings are: "Prior to any questioning, the person must be warned that he 

has a right to remain silent, that any statement he does make may be used as evidence against him, and 
that he has a right to the presence of an attorney, either retained or appointed." Id.  

17. Id. at 455.  
18. Id. at 457. The Miranda Court further asserted that custodial interrogation carried a "badge of 

intimidation." Id.  
19. Id. at 467.  
20. Id. at 444.  
21. Id. at 444, 477, 478. In one passage, the Court made no specific mention of "custody" at all, 

relying solely on a general description of persons "in all settings in which their freedom of action is 
curtailed in any significant way." Id. at 467.  

22. 394 U.S. 324 (1969).  
23. Id. at 326-27.  
24. 429 U.S. 492 (1977).
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custody or otherwise deprived of his freedom of action in any significant 
way." 25 In Mathiason, however, the Court de-emphasized Miranda's 
reference to deprivation of freedom and instead focused its inquiry solely 
on "custody." 26 This shift was in response to the Oregon Supreme Court's 
conclusion that police questioned Mathiason in a "coercive environment." 27 

Mathiason faulted the state court's reasoning because, "Any interview of 
one suspected of a crime by a police officer will have coercive aspects to it, 
simply by virtue of the fact that the police officer is part of a law 
enforcement system which may ultimately cause the suspect to be charged 
with a crime." 28 Unwilling to allow such minimal coercion to be 
determinative, 29 the Court narrowed Miranda's application to "custody" by 
declaring that "Miranda warnings are required only where there has been 
such a restriction on a person's freedom as to render him 'in custody.' It 
was that sort of coercive environment to which Miranda by its terms was 
made applicable, and to which it is limited." 30 

The Court followed this limit on Miranda's application by 
establishing a definition of "custody" in California v. Beheler.31 Although 
the Court in Beheler initially found it necessary to mention Miranda's 
complete formulation, concluding that the suspect was "neither taken into 
custody nor significantly deprived of his freedom of action," 32 it shifted to 
Mathiason's truncated version by noting that "[t]he police are required to 
give Miranda warnings only where there has been such a restriction on a 
person's freedom as to render him in custody." 33 The Court then offered a 
definition of "custody" for Miranda purposes: "[T]he ultimate inquiry is 
simply whether there is a 'formal arrest or restraint on freedom of 
movement' of the degree associated with a formal arrest."34 In Beheler, the 
Court fashioned its Miranda custody definition out of a phrase used in 
Mathiason to counter a lower court's conclusion finding custody. 35 

Coming, as it did, from an aside the Court offered to correct another court, 
Mathiason's "'formal arrest or restraint on freedom of movement"' 
language constituted dictum.  

25. Id. at 494.  

26. Id. at 495.  
27. Id. at 494-95.  
28. Id. at 495.  
29. Id. The Mathiason Court also refused to find the mere fact that the questioning occurred at the 

stationhouse or that the person questioned was considered a suspect sufficient to trigger Miranda 

custody. Id.  
30. Id.  

31. 463 U.S. 1121 (1983).  
32. Id. at 1123.  
33. Id. at 1124 (internal quotation marks omitted).  

34. Id. at 1125 (quoting Mathiason, 429 U.S. at 495). This could be characterized as requiring 
formal arrest or de facto arrest.  

35. Id. Specifcally, Mathiason had contended: "Such a noncustodial situation is not converted to 
one in which Miranda applies simply because a reviewing court concludes that, even in the absence of 
any formal arrest or restraint on freedom of movement, the questioning took place in a 'coercive 

environment."' Mathiason, 429 U.S. at 495.
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Nonetheless, by the time it decided Berkemer v. McCarty,36 the 
Court considered it "settled" law that Miranda only applied "as soon as a 
suspect's freedom of action is curtailed to a 'degree associated with formal 
arrest. "'37 In Berkemer, the defendant, McCarty, had contended that a 
traffic stop amounted to Miranda custody because warnings were required 
whenever a person was in custody "or otherwise deprived of his freedom of 
action in any significant way." 38 The Court refused to equate a traffic stop 
with Miranda custody, disparaging the defendant's argument as attempting 
"to accord talismanic power to [a] phrase in the Miranda opinion."3 9 The 
Court then lectured, "Fidelity to the doctrine announced in Miranda 
requires that it be enforced strictly, but only in those types of situations in 
which the concerns that powered the decision are implicated." 40 Such a 
dressing down intimated that the defendant had been carried away by a 
stray phrase mentioned in passing rather than by crucial language 
delineating the scope of a Constitutional right.  

Moreover, the Berkemer Court identified "clarity" as one of 
Miranda's principal advantages, noting that "Miranda's holding has the 
virtue of informing police and prosecutors with specificity as to what they 
must do in conducting custodial interrogation, and of informing courts 
under what circumstances statements obtained during such interrogation are 
not admissible." 41  The increased guidance outweighed the burdens 
Miranda imposed "on law enforcement agencies and the courts by requiring 
the suppression of trust-worthy and highly probative evidence." 42 The 
Berkemer Court offered another insight into Miranda by explicitly noting 
the objective nature of its custody inquiry. 43 The Court found it irrelevant 
that the officer in Berkemer had already decided, as soon as he had seen 
McCarty step out of his car, that he would take McCarty into custody 
because the officer "never communicated his intention to" the motorist.4 4 

The officer's "unarticulated plan" had no bearing on custody because "the 
only relevant inquiry is how a reasonable man in the suspect's position 
would have understood the situation." 45 A reasonable person, ignorant of 
the officer's inner thoughts, would not be able to factor them into the 
custody question.  

36. 468 U.S. 420 (1984).  
37. Id. at 440.  
38. Id. at 435.  
39. Id. at 437. Specifically, Berkemer declared, "However, we decline to accord talismanic power 

to the phrase in the Miranda opinion emphasized by respondent." Id.  
40. Id.  
41. Id. at 430.  
42. Id.  

43. Id. at 442.  
44. Id.  
45. Id.
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A decade later, in Stansbury v. California,46 the Court held onto 
many of the threads Berkemer had woven. 47 Stansbury thus continued to 
fully recite Miranda's language, including the "freedom of action in any 
significant way" phrase, while also limiting Miranda's scope by using 
Beheler's gloss requiring formal or de facto arrest.4 8 Further, in Stansbury 
the Court continued to emphasize the objective nature of Miranda, noting 
that "custody depends on the objective circumstances of the interrogation, 
not on the subjective views harbored by either the interrogating officers or 
the person being questioned." 49 Indeed, Stansbury went further than 
Berkemer by declaring that "[e]ven a clear statement from an officer that 
the person under interrogation is a prime suspect is not, in itself, dispositive 
of the custody issue, for some suspects are free to come and go until the 
police decide to make an arrest."50 However, the Court did offer the caveat 
that such views would be relevant "if the officer's views or beliefs were 
somehow manifested to the individual under interrogation and would have 
affected how a reasonable person in that position would perceive his or her 
freedom to leave."" This "freedom to leave" afterthought would itself take 
on a life of its own in future cases. 52 

In Thompson v. Keohane,53 the Court reiterated Beheler's definition 
of custody, but parsed it into a two-part test.5 4 The first question was "what 
were the circumstances surrounding the interrogation."55 The Court likened 
this inquiry to setting the "scene" and-reconstructing the "players' lines and 
actions."56 The second query asked, "[G]iven those circumstances, would a 
reasonable person have felt he or she was not at liberty to terminate the 
interrogation and leave." 57 In its next sentence, the Court precisely restated 
Beheler's definition of custody, declaring that "the court must apply an 

46. 511 U.S. 318 (1994).  
47. Id. at 323-25.  

48. Id. at 322. Stansbury retained Miranda's mandate that a person being questioned after being 
"taken into custody or otherwise deprived of his freedom of action in any significant way" must receive 

the warnings, and yet also noted that "the ultimate inquiry is simply whether there [was] a formal arrest 

or restraint on freedom of movement of the degree associated with formal arrest." Id. at 322.  

49. Id. at 323. Stansbury explained, 

[O]ne cannot expect the person under interrogation to probe the officer's 

innermost thoughts. Save as they are communicated or otherwise manifested to 
the person being questioned, an officer's evolving but unarticulated suspicions do 

not affect the objective circumstances of an interrogation or interview, and thus 
cannot affect the Miranda custody inquiry.  

Id. at 324.  

50. Id. at 325.  
51. Id.  
52. See infra notes 58-59, 71, 75, 79-83 and accompanying text.  
53. 516 U.S. 99 (1995).  
54. Id. at 112. In the case, which reached the Court via federal habeas corpus, the Court held that 

"the issue whether a suspect is 'in custody,' and therefore entitled to Miranda warnings, presents a 

mixed question of law and fact." Id. at 102.  

55. Id. at112.  
56. Id.  

57. Id.
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objective test to resolve 'the ultimate inquiry': '[was] there a "formal arrest 
or restraint on freedom of movement" of the degree associated with a 
formal arrest."' 58  Thus, in the space of two sentences, the Keohane Court 
confusingly instructed those assessing Miranda custody to both (1) decide 
whether a reasonable person would feel free to terminate the interrogation 
and leave, and (2) divine whether a reasonable person would suffer a formal 
arrest or a restraint on freedom associated with such an arrest. As Berkemer 
explicitly noted, these two questions are not the same.59 

Miranda's objective nature significantly affected the Court's 
reasoning in its next custody case, Yarborough v. Alvarado,60 in which 
police obtained the confession of a seventeen-year-old. 6 1 The Court had 
received the matter under the Antiterrorism and Effective Death Penalty Act 
of 1996 (AEDPA), 62 and therefore considered the narrow question of 
whether the lower court, in failing to mention the minor's age as part of the 
custody analysis, "unreasonably applied clearly established law."6 3 The 
Court held that it did not,64 noting, "[O]ur opinions applying the Miranda 
custody test have not mentioned the suspect's age, much less mandated its 
consideration." 65 Venturing beyond this conclusion, the Court questioned 
the soundness of ever considering age in the Miranda calculus, warning that 
accounting for a suspect's age might ensnare police in a "subjective test" 
that would require officers to "anticipat[e] the frailties or idiosyncrasies of 
every person whom they question." 66 The Court lauded the clarity of 
Miranda's objective standard and warned against crossing an "indistinct" 
line into weighing "impermissible subjective experiences." 67 Considering 
age would let subjectivity creep into Miranda because "[i]t is possible to 
subsume a subjective factor into an objective test by making the latter more 
specific in its formulation." 68 Justice Breyer, in his dissent, responded to 
the Court's contention that the law prevented consideration of age by 
urging, "the 'reasonable person' standard does not require a court to pretend 

58. Id. (quoting California v. Beheler, 463 U.S. 1121, 1125 (1983)).  
59. See Berkemer v. McCarty, 468 U.S. 420, 436-40 (1983) (acknowledging that "a traffic stop 

significantly curtails the 'freedom of action' of the driver and the passengers," and that "few motorists 
would feel free either to disobey a directive to pull over or to leave the scene of a traffic stop without 
being told they might do so," but holding that traffic stops do not typically curtail a suspect's freedom of 
action "to a 'degree associated with formal arrest"' (quoting Beheler, 463 U.S. at 1125)).  

60. 541 U.S. 652 (2004).  
61. Id. at 656. Although subsequently declaring that it had not considered a suspect's age in 

determining custody, id. at 666, the Court did trouble to note that the suspect in Alvarado was "then five 
months short of his 18th birthday." Id. at 656.  

62. Id. at 655.  
63. Id. at 655, 663; J.D.B. v. North Carolina, 131 S. Ct. 2394, 2405 (2011).  
64. Alvarado, 541 U.S. at 669.  
65. Id. at 666.  
66. Id. at 667 (quoting Berkemer v. McCarty, 468 U.S. 420,442 n.35 (1983)).  
67. Id.  
68. Id.
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that Alvarado was a 35-year-old with aging parents whose middle-aged 
children do what their parents ask only out of respect." 69 

The Court cleared up this confusion in J.D.B. v. North Carolina, in 
which police obtained a confession from a thirteen-year-old seventh grade 
middle school student. 70 The J.D.B. Court, "[s]eeing no reason for police 
officers or courts to blind themselves" to the commonsense reality that 
"children will often feel bound to submit to police questioning when an 
adult in the same circumstances would feel free to leave," held that "a 
child's age properly informs the Miranda custody analysis." 71 The Court 
spent much of its opinion countering the charge that considering age would 
undermine the objective nature, and hence, the clarity of Miranda's rule.72 

The Court explicitly restated Miranda's objective standard7 3 and agreed that 
objective reasonableness was "'designed to give clear guidance to 
police."' 74 In J.D.B., the Court articulated its own practical rationale for 
Miranda's objective test: 

Police must make in-the-moment judgments as to when to 

administer Miranda warnings. By limiting analysis to the 

objective circumstances of the interrogation, and asking how a 

reasonable person in the suspect's position would understand his 

freedom to terminate questioning and leave, the objective test 

avoids burdening police with the task of anticipating the 

idiosyncrasies of every individual suspect and divining how those 

particular traits affect each person's subjective state of mind.7 5 

The Court believed that age could be factored into Miranda 
"without doing any damage to the objective nature of the custody 
analysis" 76 because considering age "in no way involves a determination of 
how youth 'subjectively affect[s] the mindset' of any particular child." 77 In 
defending age as a factor, the Court further embedded clarity and 
objectivity as fundamental values in its Miranda analysis.  

In contrast to its strict adherence to Miranda's objective standard, 
the J.D.B. Court drifted from the formal/de facto arrest standard articulated 

69. Id. at 673 (Breyer, J., dissenting). Justice Breyer continued, "Nor does it say that a court 
should pretend that Alvarado was the statistically determined 'average person'-a working, married, 35
year-old white female with a high school degree." Id.  

70. J.D.B. v. North Carolina, 131 S. Ct. 2394, 2398 (2011).  
71. Id. at 2398-99.  
72. Id. at 2402-05, 2407.  
73. Id. at 2402 ("[W]e have required police officers and courts to 'examine all the circumstances 

surrounding the interrogation' ... including any circumstance that 'would have affected how a 
reasonable person' in the suspect's position 'would perceive his or her freedom to leave .... '"(quoting 
Stansbury v. California, 511 U.S. 318, 322, 325 (1994))).  

74. Id. (quoting Alvarado, 541 U.S. at 668).  
75. Id.  
76. Id. at 2403.  
77. Id. at 2405.
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from Beheler to Keohane.78 At the outset of its.opinion, the Court spoke of 
custody in terms of feeling "bound to submit to police questioning" or 
feeling "free to leave." 79 The Court so favored this "freedom to leave" 
formulation of custody that it repeated a version of it four times.80 The 
Court crafted this "custody" test by borrowing language Stansbury had used 
in a different context. As previously noted, the Stansbury Court had 
employed the "freedom to leave" language when it was discussing whether 
an officer's articulated views would affect a reasonable person's assessment 
of his or her situation.81 The Stansbury Court explicitly stated that 
Beheler's formal/de facto arrest test was the "ultimate inquiry" for 
determining Miranda custody. 82 Despite this, in all four of its references to 
J.D.B., the Court tied the novel "freedom to leave" language with the very 
objective standard it took such care in following. 83 The consequence was 
that while the Court tightened its allegiance to its objective test, it distanced 
itself from Beheler's formal arrest or de facto arrest standard.  

The Court's analysis of custody has thus taken a rather tortured 
path since its importance was identified in Miranda.84 Miranda's initial 
mandate that warnings be given whenever "a person has been taken into 
custody or otherwise deprived of his freedom of action in any significant 
way"85 was diminished to only "where there has been such a restriction on a 
person's freedom as to render him 'in custody."' 86 The Court executed this 
crucial pivot in Mathiason, a per curiam opinion which, as Justice Stevens 
protested in his dissent, lacked "the benefit of full argument and plenary 
consideration." 87 The Court then took a stray phrase from Mathiason to 
form its "'formal arrest or restraint on freedom of movement' of the degree 

78. See supra notes 33-37, 48, 54, 58 and accompanying text.  
79. J.D.B., 131 S. Ct. at 2398-99.  
80. Specifically, the J.D.B. Court noted, 

Rather than demarcate a limited set of relevant circumstances, we have required 
police officers and courts to "examine all of the circumstances surrounding the 
interrogation" ... including any circumstance that "would have affected how a 
reasonable person" in the suspect's position "would perceive his or her freedom to 
leave" ... .  

Id. at 2402 (quoting Stansbury v. California, 511 U.S. 318, 322, 325 (1994)). Further, J.D.B. phrased 
the question of when to give Miranda warnings as "asking how a reasonable person in the suspect's 
position would understand his freedom to terminate questioning and leave." Id. The Court also noted, 
"In some circumstances, a child's age 'would have affected how a reasonable person' in the suspect's 
position 'would perceive his or her freedom to leave."' Id. at 2402-03 (quoting Stansbury, 511 U.S. at 
325). Finally, the Court declared, "the whole point of the custody analysis is to determine whether, 
given the circumstances, 'a reasonable person [would] have felt he or she was . . . at liberty to terminate 
the interrogation and leave."' Id. at 2407 (quoting Thompson v. Keohane, 516 U.S. 99, 112 (1995)).  

81. Stansbury, 511 U.S. at 325.  
82. Id. at 322. Further, Keohane, which the Court decided after Stansbury, still employed 

Beheler's test. Keohane, 516 U.S. at 112.  

83. 1D.B., 131 S. Ct. at 2402, 2403, 2407.  
84. Miranda v. Arizona, 384 U.S. 436, 444 (1966).  
85. Id.  
86. Oregon v. Mathiason, 429 U.S. 492, 495 (1977).  
87. Id. at 500 (Stevens, J., dissenting).
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associated with a formal arrest" test in Beheler,88 another per curiam 
opinion from which Justice Stevens dissented, noting the lack of "briefs or 
arguments on the merits."89 

The "otherwise deprived of his freedom of action in any significant 
way" language which Beheler excised became the subject of judicial 
derision in Berkemer, where the Court equated emphasizing this language 
to according it talismanic power. 90 Despite Berkemer's harsh dismissal, the 
Court equated custody to a restriction other than arrest in J.D.B., where it 
repeatedly referred to a reasonable person's feeling of "freedom to leave." 91 

Berkemer's most lasting legacy was its absolute rejection of the subjective 
viewpoint in analyzing Miranda custody, deeming the "only relevant 
inquiry" to be the reasonable person test.9 2 The Court has subsequently 
remained faithful to the objective test, and the clarity supposed to go along 
with it, to such a degree that it flirted with ignoring the age of the suspect in 
Alvarado.93 Even when the Court chose to include age as a factor in its 
Miranda custody analysis, it viewed the values of objectivity and clarity as 
ends in themselves. 94 

B. Miranda "Custody" Issues in the Prison Setting 

When the Court first considered custodial interrogation in the 
prison context, in Mathis v. United States,95 it adhered to Miranda's original 
"'custody or otherwise deprived of his freedom by the authorities in any 
significant way"' formulation for Miranda application.96 The facts of 
Mathis were quite similar to those in Fields; in both, officials obtained 
statements while the suspect was in prison serving a sentence for another 
crime.97 In Mathis, the Court took it for granted that the prisoner was in 
custody for Miranda purposes. 98 Even the government in the case assumed 
custody generally existed in the prison setting, and attempted to avoid 
Miranda's mandates by urging that the doctrine did not apply to "a routine 
tax investigation," or for questioning on an offense other than the one for 
which the inmate was currently serving a sentence. 99 The Mathis Court 
rejected such contentions without explicitly reaching the more fundamental 
question of whether being in prison itself constituted Miranda custody. 10 0 

88. California v. Beheler, 463 U.S. 1121, 1125 (1983).  
89. Id. at 1127 (Stevens, J., dissenting).  
90. Berkemer v. McCarty, 468 U.S. 420, 437 (1983).  
91. J.D.B. v. North Carolina, 131 S. Ct. 2394, 2402, 2405, 2407 (2011).  
92. Berkemer, 468 U.S. at 442.  
93. Yarborough v. Alvarado, 541 U.S. 652, 666-67 (2004).  
94. J.D.B., 131 S. Ct. at 2402.  
95. 391 U.S. 1 (1968).  
96. Id. at 5 (quoting Miranda v. Arizona, 384 U.S. 436, 478 (1966)).  
97. Id. at 2; see infra notes 120-121.  

98. Mathis, 391 U.S. at 4-5.  
99. Id. at 4.  
100. Id.
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Subsequently, however, the Court relied on Mathis for finding "the 
Miranda principle applicable to questioning which takes place in a prison 
setting during a suspect's term of imprisonment on a separate offense," thus 
suggesting that prison is the equivalent of custody for Miranda purposes. 10 1 

In Illinois v. Perkins,'0 2 the Court also assumed that prison 
amounted to Miranda custody.'0 3 In Perkins, the Court was presented with 
the issue of "whether an undercover law enforcement officer must give 
Miranda warnings to an incarcerated suspect before asking him questions 
that may elicit an incriminating response." 104 The Court, supposing that 
Perkins was "in custody in a technical sense," criticized the state court for 
mistakenly assuming "that because the suspect was in custody, no 
undercover questioning could take place."10 5 Although ambiguous,106 this 
language seemed to indicate that the Court considered Perkins in custody, 
especially in light of the fact that the Court noted that the danger Miranda 
protected against was the "interaction of custody and official 
interrogation."1 0 7 Here, even with the existence of both custody and 
interrogation, "the agent carries neither badge nor gun and wears not police 
blue, but the same prison gray as the suspect," and therefore "there is no 
interplay between police interrogation and police custody."' 08 

The key fact in Perkins was not the lack of custody, but the 
suspect's ignorance of his conversant's identity as a government official.  
The "questioning" (interrogation) "by captors" (those imposing custody) 
"who appear to control the suspect's fate, may create mutually reinforcing 
pressures" that weaken the suspect's will.109 Yet, no such pressures exist 
"where a suspect does not know that he is conversing with a government 
agent."" 0 Thus, the Court in Perkins held that "Miranda warnings are not 
required when the suspect is unaware that he is speaking to a law 
enforcement officer and gives a voluntary statement."11 ' The Court's entire 
"interplay" discussion was not only premised on the existence of both 

101. Oregon v. Mathiason, 429 U.S. 492, 494 (1977).  
102. 496 U.S. 292 (1990).  
103. Id. at 296-97.  
104. Id. at 295-96.  
105. Id. at 297.  
106. It is unclear whether the Perkins Court labeled as "mistaken" the lower court's belief that 

Perkins was in custody, or mistakenly ruled that no questioning could ever take place of one who was 
indeed in custody. See id. ("The state court here mistakenly assumed that because the suspect was in 
custody, no undercover questioning could take place.").  

107. Id.  
108. Id. (quoting Yale Kamisar, Brewer v. Williams, Massiah, and Miranda: What is 

"Interrogation"? When Does it Matter? 67 GEO. L.J. 1, 63, 67 (1978)) (internal quotation marks 
omitted).  

109. Id.  
110. Id.  
111. Id. at 294. Perkins further noted, "When a suspect considers himself in the company of 

cellmates and not officers, the coercive atmosphere is lacking." Id. at 296.
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custody and interrogation, but meant to explain why the lack of connection 
between them shielded police from any Miranda obligations.  

When the Court, in Maryland v. Shatzer, did directly address the 
Miranda custody issue in prison, it actually considered whether releasing a 
person back into "the general prison population where he was serving an 
unrelated sentence" amounted to a "break in Miranda custody," something 
never mentioned in Mathis or Perkins.112 In Shatzer, the Court concluded 
that "lawful imprisonment imposed upon conviction of a crime does not 
create the coercive pressures identified in Miranda."" 3 Shatzer reached this 
result in a curious manner. The Court began by dutifully recalling that, "To 
determine whether a suspect was in Miranda custody we have asked 
whether 'there is a "formal arrest or restraint on freedom of movement" of 
the degree associated with formal arrest." The Court then readily 
admitted that "[t]his test, no doubt, is satisfied by all forms of 
incarceration.""' Such a result, however, did not bother the Court, for it 
asserted, "the freedom-of-movement test identifies only a necessary and not 
a sufficient condition for Miranda custody." 116  For support of this 
proposition, the Court offered Berkemer's determination that a traffic stop, 
though a detention, did not amount to Miranda custody.117 The problem 
with such reasoning is that it made the very mistake Berkemer warned 
against-it equated Beheler's formal/de facto arrest test with any restraint 
on "freedom of movement." 118 The result of using Beheler's test 
interchangeably with a "freedom of movement" test was that it equated two 
mutually exclusive standards, thus undermining the clarity the Court had so 

112. Maryland v. Shatzer, 130 S. Ct. 1213, 1224 (2010) (emphasis added).  
113. Id.  
114. Id.  
115. Id.  
116. Id. The Shatzer Court offered no citation in support of this contention. Id.  

117. Id.  
118. See Berkemer v. McCarty, 468 U.S. 420, 439-41 (1983) (holding that a person detained in a 

traffic stop is not automatically in custody, but if the person "thereafter is subjected to treatment that 
renders him 'in custody' for practical purposes, he will be entitled to the full panoply of protections 
prescribed by Miranda," and declining to adopt a bright-line rule either "that Miranda applies to all 
traffic stops or a rule that a suspect need not be advised of his rights until he is formally placed under 
arrest"). Under the reasoning of Berkemer, "the safeguards prescribed by Miranda become applicable as 
soon as a suspect's freedom of action is curtailed to a "'degree associated with formal arrest."' Id.  
(quoting California v. Beheler, 463 U.S. 1121, 1125 (1983)); see also supra notes 31-40 and 
accompanying text. By first admitting that "all forms of incarceration" satisfy Beheler's formal/de facto 
arrest test-incarceration is a curtailment of a suspect's freedom of action to a degree associated with 
formal arrest-and then asserting that such a restriction on the suspect's freedom of movement may not 
automatically trigger Miranda protections, the Court undermined the holding in Berkemer that "the 
safeguards prescribed by Miranda become applicable as soon as a suspect's freedom of action is 
curtailed to a "'degree associated with formal arrest."' Shatzer, 130 S. Ct. at 1224; Berkemer, 468 U.S.  
at 439-41 (quoting Beheler, 463 U.S. at 1125). The Court skirted the issue by characterizing 
Berkemer's holding as an assertion that the "temporary and relatively nonthreatening detention involved 
in a traffic stop or Terry stop does not constitute Miranda custody." Shatzer, 130 S. Ct. at 1224 (internal 

citations omitted). In fact, however, Berkemer's holding was an assertion that such stops do not 
automatically constitute Miranda custody unless the suspect's freedom of movement is restricted to a 
degree associated with formal arrest. Berkemer, 468 U.S. at 440-41.
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diligently attempted to preserve.119 Such was the state of the case law when 
the Court agreed to consider Fields.  

III. Howes v. Fields 

A. Facts 

In December 2001, Randall Fields was serving a forty-five-day 
sentence12 0 in Lenawee County Jail in Michigan after pleading guilty to 
"disorderly conduct arising from a domestic-abuse charge." 121 Sometime 
between 7:00 and 9:00 p.m., 122 jailers123 escorted Fields from his cell, 
guided him through "J door," which connected the jail to the Sheriff's 
Department, and delivered him to a conference room.124 Armed Deputies 
David Batterson and Dale Sharp125 were in the conference room for the 
five-to-seven hour interview. 12 6 Fields, dressed in his orange jumpsuit, was 
"free of handcuffs and other restraints," while he sat in a conference room 
with a door that was "sometimes open and sometimes shut."127 Upon his 
arrival in the room, a deputy told him that he "could get up and leave 
whenever [he] wanted to."128 

119. See supra notes 31-35, 90 and accompanying text (explaining the Beheler definition of 
custody as "a 'formal arrest or restraint on freedom of movement' of the degree associated with a formal 
arrest"); supra note 118 (criticizing the Court's characterization of its holding in Berkemer, and 
explaining that, under Berkemer, formal or de facto arrest constitutes Miranda custody regardless of any 
assessment of the suspect's "freedom of movement" once formal or de facto arrest has been 
established); see also J.D.B. v. North Carolina, 131 S. Ct. 2394, 2402 (2011) ("The benefit of the 
custody analysis is that it is 'designed to give clear guidance to the police."' (quoting Yarborough v.  
Alvarado, 541 U.S. 652, 668 (2004))).  

120. Brief for the United States of America as Amicus Curiae Supporting Petitioner at 2, Howes 
v. Fields, 132 S. Ct. 1181 (2012) (No. 10-680), 2011 WL 2132710, at *2 [hereinafter Amicus Brief].  

121. Brief for the Petitioner at 6, Howes v. Fields, 132 S. Ct. 1181 (2012) (No. 10-680), 2011 WL 
2689001, at *6 [hereinafter Petitioner's Brief]; Fields, 132 S. Ct. at 1185.  

122. The Fields Court noted that although "Fields testified that he left his cell around 8 p.m.," the 
lower courts concluded "that the interview began between 7 p.m. and 9 p.m." Fields, 132 S. Ct. at 1186 
n.1.  

123. There was a discrepancy as to how many officials accompanied Fields to the conference 
room. The Court and amicus counted one officer, Amicus Brief, supra note 120, at 1; Fields, 132 S. Ct.  
at 1185, while petitioner stated two jailers in his brief, Petitioner's Brief, supra note 121, at 6, and also 
testified that he was escorted by three officials, Brief for the Respondent at 1, Howes v. Fields, 132 S.  
Ct. 1181 (2012) (No. 10-680), 2011 WL 2688997, at *1 [hereinafter Respondent's Brief].  

124. Petitioner's Brief at 6.  

125. Respondent's Brief, supra note 113, at 37; see also id. at 4 ("Deputy Dale Sharp testified that 
he was a field training officer and his job was to observe Deputy Batterson's behavior and make sure it 
was appropriate.").  

126. The Fields Court noted that the times given for the interview varied from three to seven 
hours. Fields, 132 S. Ct. at 1186 n.2.  

127. Id. at 1186. Fields himself was "unsure if he had handcuffs and ankle cuffs on." 
Respondent's Brief, supra note 123, at 2. The conference room "was a well-lit and sizable space with a 
desk, white board, and chairs." Petitioner's Brief, supra note 121, at 3.  

128. Petitioner's Brief, supra note 121, at 6 (internal quotation marks omitted).
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The two deputies questioned Fields about "allegations that, before 
he came to prison, he had engaged in sexual conduct with a 12-year-old 
boy." 129 When confronted with the accusation about halfway through the 
interview, Fields became agitated, getting out of his chair and yelling.13 
Deputy Batterson told Fields "he could return to his cell, because Batterson 
was not going to tolerate being talked to that way." 131 Fields later testified 
that Deputy Batterson told him to "sit my f---ing ass down" and that "if I 
didn't want to cooperate, I could leave." 13 2  Fields remained in the 
conference room and ultimately confessed to engaging in sexual acts with 
the victim. 133 Deputies did not provide Fields with Miranda warnings or 
tell him "that he did not have to talk to the deputies." 134 When Fields did 
request to leave, he had to wait an additional twenty minutes for a 
corrections officer to be summoned to escort him back to his cell.135 By the 
time Fields returned to jail, it was "well after the hour when he generally 
retired."13 6  Although deputies offered Fields food and provided him 
water,13 officials failed to provide him his Paxil medication for depression 
or his anti-rejection medicine for his transplanted kidney.138 

A jury convicted Fields of "two counts of third-degree criminal 

sexual conduct," and the judge sentenced him to ten to fifteen years in 
prison. 139 The Michigan Court of Appeals affirmed and the Michigan 
Supreme Court denied discretionary review.140 The U.S. District Court for 
the Eastern District of Michigan granted relief on a petition for habeas 
corpus. 141 The Court of Appeals for the Sixth Circuit affirmed, holding that 
Miranda applied because "isolation from the general prison population, 
combined with questioning about conduct occurring outside the prison, 
makes any such interrogation custodial per se."142 The court of appeals 
therefore concluded that the state court's decision was "contrary to clearly 
established federal law" as determined by the Supreme Court. 14 3 The case's 
procedural history thus presented the Court with a narrow issue of whether 

129. Fields, 132 S. Ct. at 1185.  
130. Id. at 1186; Petitioner's Brief, supra note 121, at 6.  

131. Petitioner's Brief, supra note 121, at 7.  

132. Id.  
133. Fields, 132 S. Ct. at 1186. Fields admitted that "he had oral sex with and also masturbated 

the victim." Petitioner's Brief, supra note 121, at 8.  

134. Respondent's Brief, supra note 123, at 4.  

135. Id. at 3.  
136. Fields, 132 S. Ct. at 1186. While Fields's normal bedtime was "10:30 p.m. or 11 p.m.," id.  

at 1186, n.3, he was returned to his cell perhaps as late as "1 or 2 a.m.," Amicus Brief, supra note 120, at 
2.  

137. Petitioner's Brief, supra note 121, at 7.  

138. Respondent's Brief, supra note 123, at 3.  

139. Fields, 132 S. Ct. at 1186.  
140. Id.  

141. Id.  

142. Id. at 1187.  
143. Id.
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a state prisoner's confinement arose from "a decision that was contrary to, 
or involved an unreasonable application of, clearly established Federal law, 
as determined by the Supreme Court of the United States." 144 The Court 
held that the state courts made no such clear blunder because its precedent 
contained no such categorical rule.145 

B. The Court's Opinion 

The Court, in an opinion written by Justice Alito, flatly rejected the 
court of appeals' conclusion that "our precedents clearly establish that a 
prisoner is in custody within the meaning of Miranda v. Arizona if the 
prisoner is taken aside and questioned about events that occurred outside 
the prison walls." 14 6  The Fields Court declared that, not only was it 
"abundantly clear that our precedents do not clearly establish" the court of 
appeals' "categorical rule," but that the Court had "repeatedly declined to 
adopt any categorical rule with respect to whether the questioning of a 
prison inmate is custodial." 147 In reviewing its precedent where inmates 
were questioned, the Court noted that in Perkins it had explicitly refused to 
explore the issue, while in Shatzer it "expressly declined to adopt a bright
line rule for determining the applicability of Miranda in prisons." 148 As for 
Mathis, the Court stated that the court of appeals had "misread the holding 
in that case," which "did not hold that imprisonment, in and of itself, is 
enough to constitute Miranda custody." 149 The Court concluded, "In sum, 
our decisions do not clearly establish that a prisoner is always in custody for 
purposes of Miranda whenever a prisoner is isolated from the general 
prison population and questioned about conduct outside the prison." 150 

When directly addressing the issue presented, the Court stated what its 
precedent did not establish, thus creating little new law.  

The Court then ventured into the merits of the court of appeals' 
proposed categorical rule, concluding that it was "simply wrong." 151 The 
three "elements" of the court of appeals' flawed rule, "(1) imprisonment, 
(2) questioning in private, and (3) questioning about events in the outside 
world," were "not necessarily enough to create a custodial situation for 

144. Id.  
145. Id.  
146. Id. at 1185 (internal citation omitted). The framing of the issue as whether the Court's 

decisions "clearly establish such a rule," was based on the fact that the case reached the Court under the 
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). Id. The AEDPA provides that a 
federal court "may grant a state prisoner's application for a writ of habeas corpus if the state-court 
adjudication pursuant to which the prisoner is held 'resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly established Federal law, as determined by the Supreme 
Court of the United States."' Id. at 1187 (quoting 28 U.S.C. 2254(d)(1)).  

147. Id. at 1187.  
148. Id.  
149. Id. at1188.  
150. Id. at 1188-89.  
151. Id. at 1189.
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Miranda purposes." 152  Instead, Miranda considered "all of the 
circumstances surrounding interrogation" to determine whether a 
reasonable person would have felt "at liberty to terminate the interrogation 
and leave." 153 The Court specifically listed a series of factors relevant to 
the inquiry: (1) "the location of questioning;" (2) "its duration;" (3) 
"statements made during the interview;" (4) "the presence or absence of 
physical restraints during the questioning;" and (5) "the release of the 
interviewee at the end of the questioning." 15 4 In addition, the Court 
cautioned that determining the limit on "freedom of movement" was 
"simply the first step in the analysis, not the last," for some restraints, such 
as Berkemer's traffic stop, did not amount to custody.155 

At this juncture, the Court did not apply the formal/de facto arrest 
test it had consistently employed from Beheler through Keohane. Instead, 
the Court segued to Shatzer by noting that a traffic stop was "worlds away" 
from questioning in prison. 156 The Court reasoned that Shatzer's holding 
that "a break in custody may occur while a suspect is serving a term in 
prison" would suggest that incarceration lacked the coercive pressures 
Miranda had feared. 157 The Court noted, "If a break in custody can occur 
while a prisoner is serving an uninterrupted term of imprisonment, it must 
follow that imprisonment alone is not enough to create a custodial situation 
within the meaning of Miranda."15'8 The Court offered "three strong 
grounds for this conclusion" 159 : (1) "questioning a person who is already 
serving a prison term does not generally involve the shock that very often 
accompanies arrest"; 160 (2) "a prisoner, unlike a person who has not been 
sentenced to a term of incarceration, is unlikely to be lured into speaking by 
a longing for prompt release"; 161 and (3) "a prisoner, unlike a person who 
has not been convicted and sentenced, knows that the law enforcement 
officers who question him probably lack the authority to affect the duration 
of his sentence." 162 The Court therefore concluded that since the "standard 
conditions of confinement" will not necessarily implicate the interests 
Miranda sought to protect, "service of a term of imprisonment, without 
more, is not enough to constitute Miranda custody." 16 3 

152. Id.  

153. Id. (quoting Thompson v. Keohane, 516 U.S. 99, 112 (1995); Stansbury v. California, 511 
U.S. 318, 322-23, 325 (1994)) (internal quotation marks omitted).  

154. Id.  

155. Id. at 1189-90.  
156. Id. at1190.  
157. Id.  

158. Id.  
159. Id.  

160. Id.  

161. Id. at1191.  
162. Id.  
163. Id.
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The Fields Court was not quite finished, for it deemed "[t]he two 
other elements included in the court of appeals' rule" to be "insufficient": 
(1) "questioning in private" and (2) "questioning about events that took 
place outside the prison." 164 The Court countered the first element by 
noting that the simple act of "[t]aking a prisoner aside for questioning" did 
not somehow convert non-custody into custody, for inmates were not in a 
"supportive atmosphere" in the first place. 165 As to the court of appeals' 
second element, the Court noted that any coercion would be "neither 
mitigated nor magnified by the location of the conduct about which 
questions are asked." 166  The Supreme Court thus concluded that the court 
of appeals' categorical rule was "unsound." 167 

The Court, following its traditional approach of considering "all the 
features of the interrogation," found that Fields was "not taken into custody 
for purposes of Miranda."168 The Court acknowledged that the following 
circumstances pointed toward custody: the inmate "did not invite the 
interview or give consent to it in advance," 169 "he was not advised that he 
was free to decline to speak with the deputies," 170 the interview lasted the 
long duration of five to seven hours-"well past the hour that [Fields] 
generally went to bed",17 ' and the deputies were armed, spoke harshly, and 
used profanity.172 Such circumstances, however, were "offset" by 
mitigating factors. 173 The Court found "most important" the fact that 
deputies told Fields at the outset of questioning, and reminded him during 
the interview, that he could return to his cell whenever he wished. 17 4 

Further, Fields was not physically restrained as he sat in a "not 
uncomfortable" conference room that sometimes had an open door. 17 5 

Deputies did not threaten Fields and even offered him food and water.176 
Thus, "all of the circumstances of the questioning" led the Court to hold 

164. Id.  
165. Id.  
166. Id. at 1192.  
167. Id.  
168. Id..  
169. Id. at 1192-93.  
170. Id. at 1193. This fact would fall within the "statements made during the interview" factor of 

the Fields custody analysis. Id. at 1189.  
171. Id. at 1193. This fact would come under Fields's "duration" of questioning factor. Id. at 

1189.  
172. Id. at 1193. The harsh words and profanity would fall within Fields's "statements during the 

interview" factor. Id. at 1189.  

173. Id. at 1193.  
174. Id. This falls within Fields's "statements made during the interview" factor. Id. at 1189.  
175. Id. at 1193. These circumstances are within Fields's "physical restraints during the 

questioning" factor. Id. at 1189.  
176. Id. at 1193. Such facts fall within Fields's "statements made during the interview" factor.  

Id. at 1189.
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that Fields "was not in custody within the meaning of Miranda."177 The 
Court therefore reversed the judgment of the Court of Appeals. 178 

IV. Implications of Fields's Reasoning 

A. Fields's First Ground Supporting Its Conclusion that Imprisonment 
Alone is Not Enough to Create Miranda Custody Improperly 
Emphasized the Shock Accompanying Arrest, Potentially Creating the 
Very Subjectivity Miranda Prohibits 

In Fields, the Supreme Court concluded that imprisonment, by 
itself, did not amount to Miranda custody partly because "questioning a 
person who is already serving a prison term does not generally involve the 
shock that very often accompanies arrest." 179 Here, the Court employed 
emotionally evocative language to describe what it called the "paradigmatic 
Miranda situation," where a person was arrested and "whisked to a police 
station for questioning." 180 The Court envisioned a "sharp and ominous 
change" to a person who was "abruptly transported from the street" to a 
"police-dominated atmosphere" which was "cut off' from "normal life."181 

The Court worried about "shock" triggering coercive pressures due to a 
suspect being "yanked from familiar surroundings in the outside world." 18 2 

The use of such terms is not unprecedented; Miranda itself spoke of 
a defendant being "thrust"183 or "swept" into unfamiliar surroundings. 18 4 

Yet, the Court's emphasis on such emotion, and its contrast with the less 
jarring experience of prisoners who, "already serving a term of 
imprisonment," usually suffer "no such change," potentially set up two new 
factors for analysis of custody: (1) the degree of fall a person suffers from 
his or her original position to police questioning, and (2) the speed of the 
transition. 185 The degree of fall could complicate the custody inquiry by 
creating a need to assess the original location, position, or status of the 
arrestee. Those confronted by police while attending a party, being 
pampered on vacation, or being lauded at an awards banquet, would suffer a 
more abrupt and precipitous transition than a person waiting in line at the 
Department of Motor Vehicles, a student stuck in a boring lecture, or a 
factory worker tied to the assembly line.186 Thus, those fortunate enough to 

177. Id. at 1194.  
178. Id.  
179. Id. at1190.  
180. Id.  

181. Id.  

182. Id. at1190-91.  
183. Miranda v. Arizona, 384 U.S. 436, 457 (1966).  

184. Id. at 461.  
185. Fields, 132 S. Ct. at 1193.  

186. Such analysis already plays a part in a Fourth Amendment issue mentioned by the Court in
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have the most freedom and status in society might have the strongest 
Miranda claim, due to the dramatic and abrupt fall from their "familiar 
surroundings." 187 

The second factor suggested by a person being "whisked" or 
"yanked" by a "sharp change" would be the speed of transition from living 
a normal life to being subject to police questioning. 188 Persons who, for 
whatever reason, have had prior contact with the law, might have their 
Miranda rights eroded by entering a prolonged process of increasing 
contact with police. Each individual might start at birth with the same 
amount of distance from police questioning. Those who are stopped by 
police or repeatedly questioned potentially suffer a resulting diminution of 
Miranda rights with each contact because they have entered a chronic phase 
of interaction with police that undermines any contention of abrupt change 
caused by custodial interrogation. Individuals residing in high crime 
neighborhoods might, by force of circumstance, have their Miranda rights 
worn down when police, pursuing investigation of crime, stop to seek 
information or to dispel suspicion. Furthermore, police themselves would 
have an incentive to serially contact persons in public, for the very fact of 
contact, and familiarity with officers, could lessen the speed of transition 
from freedom to police interrogation.  

The Court's new Fields factors might place prisoners in an 
underclass where they have limited Miranda rights. Persons in the "outside 
world" would remain first class citizens of Miranda, able to expect 
warnings with any abrupt change. Prisoners, on the other hand, being 
vaccinated by prior or current confinement, are relatively immune to the 
pressures that would impact law-biding citizens. Further, once an 
individual is serving time, this experience creates an immutable 
characteristic in the inmate, at least as long as the person is imprisoned.  
Even after release, the ex-convict will rarely achieve the heights from which 
a dramatic fall will readily trigger Miranda rights.  

Berkemer, the identification of "seizure" of a person. Berkemer v. McCarty, 468 U.S. 420, 439-40 
(1984). Seizures of person have been traditionally assessed by whether "a reasonable person would 
believe that he or she is not 'free to leave."' Florida v. Bostick, 501 U.S. 429, 435 (1991). The Court in 
Bostick, however, reasoned that a person's voluntary submission to certain restrictions on leaving would 
make the traditional "freedom to leave" test irrelevant. Id. at 436. In Bostick, the Court noted that 
"Bostick's freedom of movement was restricted by a factor independent of police conduct-i.e., by his 
being a passenger on a bus. Accordingly, the "free to leave" analysis on which Bostick relies is 
inapplicable." Id. The Court thus provided an alternative standard for use in situations where the person 
approached by officers has already limited his or her own freedom to leave: "[T]he crucial test is 
whether, taking into account all of the circumstances surrounding the encounter, the police conduct 
would 'have communicated to a reasonable person that he was not at liberty to ignore the police 
presence and go about his business."' Id. at 437 (quoting Michigan v. Chesternut, 486 U.S. 567, 569 
(1988)); see also INS v. Delgado, 466 U.S. 210, 218 (1984) (finding that the presence of INS agents at 
the exits of a factory did not constitute a seizure of the factory because "[t] his conduct should have given 
[the workers] no reason to believe that they would be detained if they gave truthful answers to the 
questions put to them or if they simply refused to answer").  

187. Fields, 132 S. Ct. at 1193.  
188. Id.

88 [Vol. 40:1



Miranda after Howes v. Fields

The most fundamental problem with Fields's new factors is their 
tendency to inject a subjective component into Miranda, a standard the 
Court has repeatedly maintained to be "an objective test." 189 Such 
subjective factors could destroy Miranda's clarity.190 Introduction of 
subjectivity is deceptively easy to do, for "the line between permissible 
objective facts and impermissible subjective experiences can be indistinct in 
some cases." 191 The Court has rejected a "suspect's experience with law 
enforcement" as a factor for Miranda, for it might "require police to 
'anticipat[e] the frailties and idiosyncrasies of every person whom they 
question.",,,192 

Fields drifted into subjectivity when attempting to understand the 
"normal life" of a prisoner. 193 The Court surmised, 

For a person serving a term of incarceration . .. the ordinary 

restrictions of prison life, while no doubt unpleasant, are 

expected and familiar and thus do not involve the same 
'inherently compelling pressures' that are often present when a 

suspect is yanked from familiar surroundings in the outside world 

and subjected to interrogation in a police station. 194 

Here, the Court was venturing into the inner world of a "person 
who is already serving a term of imprisonment," and therefore trespassing 
upon the forbidden subjective territory of prior experience with law 
enforcement. 195 Indeed, the very distinction between inmates and those in 
the "outside world" is based on the individual's prior experience with law 
enforcement. Thus, by the Court's own explicit standards, Fields's first 
"strong ground" suffers a troubling flaw.  

B. Fields's Second Ground Supporting Its Conclusion that Imprisonment 
Alone is Not Enough to Create Miranda Custody Curiously Viewed 
Hopelessness as Strength 

The Fields Court also supported its conclusion that imprisonment 
was not Miranda custody by contending that "a prisoner, unlike a person 

189. J.D.B. v. North Carolina, 131 S. Ct. 2394, 2402 (2011); Yarborough v. Alvarado, 541 U.S.  
652, 667 (2004); Stansbury v. California, 511 U.S. 318, 323 (1994).  

190. J.D.B., 131 S. Ct. at 2402.  
191. Alvarado, 541 U.S. at 667. For instance, "It is possible to subsume a subjective factor into 

an objective test by making the latter more specific in its formulation." Id.  
192. Id. at 666-67 (quoting People v. P., 233 N.E.2d 255, 260 (1967)). Therefore, the Court has 

refused to consider "the defendant's prior interview with the police" or a "suspect's criminal past and 
police record" because such facts are irrelevant and unknowable to police. Id. at 667.  

193. Fields, 132 S. Ct. at 1190.  
194. Id. at 1191 (quoting Maryland v. Shatzer, 130 S. Ct. 1213, 1224 (2010)).  
195. Id. at1190.
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who has not been sentenced to a term of incarceration, is unlikely to be 
lured into speaking by a longing for prompt release." 196 In contrast to an 
inmate, one who is arrested "may be pressured to speak by the hope that, 
after doing so, he will be allowed to leave and go home." 19 7 Meanwhile, a 
prisoner suffers no such illusions, for he knows "he will remain under 
confinement."198 However logical, this was a curious argument to be made 
by a Court that just acknowledged that inmates "'live in prison,"' see it as 
"expected and familiar," and therefore experience no "'inherently 
compelling pressures"' akin to custodial interrogation while serving their 
sentence.199 In Shatzer, the Court made a point of equating prison time to 
"normal life," 200 noting that inmates can visit the library, exercise, obtain 
education and occupational training, receive mail, and have visitors. 20 1 

Shatzer relied on such reasoning to hold that a return to prison could 
constitute a break in Miranda custody. 202 

Despite a prison library or exercise yard, few would disagree that 
incarceration is hardly a normal life, and, as the Court notes in Fields, 
inmates hold out little hope of release from its confines. 203 The Court views 
this hopelessness as a strength, for the very bleakness of their prospects for 
freedom equips prisoners with protection from being lured to speak to their 
own guilt. 204 The very existence of this argument is a demonstration of how 
far the Court has come from its Miranda decision. In Miranda, the 
suspect's sense of hopelessness was not only seen as a disadvantage, but 
one that police had expertly exploited to obtain confessions. 205 Miranda 
warned against law enforcement's creation of an atmosphere of "the 
invincibility of the forces of the law," 206 offering "the subject no prospect of 
surcease." 207 Police developed an "oppressive atmosphere" that offered the 
individual "no respite from the atmosphere of domination." 208 The sense of 
hopelessness in Miranda, of course, was from police intimidation, rather 
than the hopelessness of not being released. All the same, the Court's shift 
in viewing hopelessness from liability to asset represents a dramatic change 
in Miranda analysis.  

196. Id. at 1191.  
197. Id.  
198. Id.  
199. Id. (quoting Shatzer, 130 S. Ct. at 1219, 1224).  
200. Shatzer, 130 S. Ct. at 1221, 1225.  
201. Id. at 1225 
202. Id. at 1225, 1227.  
203. Fields, 132 S. Ct. at 1191.  
204. Id.  
205. Miranda v. Arizona, 384 U.S. 436, 449-50 (1966) (quoting an officers' manual to illustrate 

the psychological consequences of removing an individual from familiar surroundings and giving the 
officer complete control of the interrogation, creating an "'atmosphere [that] suggests the invincibility of 
the forces of the law"').  

206. Id. at 450.  
207. Id. at 451.  
208. Id.
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C. Fields's Third Ground Supporting Its Conclusion that Imprisonment 
Alone is Not Enough to Create Miranda Custody Ignored the Authority 
Law Enforcement Has to Affect a Prisoner's Liberty 

The final ground Fields offered for distinguishing incarceration 
from Miranda custody focused on the fact that an inmate, unlike a mere 
arrestee, knows that the questioning officers "probably lack authority to 
affect the duration of his sentence." 209 This statement is true as far as it 
goes, but does not address the entire dynamic playing out between officer 
and suspect. Noting that officers likely cannot affect a prisoner's current 
sentence ignores the power those officials have over the case that is the 
subject of questioning, which could dramatically affect the inmate's long 
term liberty.  

To understand the hold police might have on an inmate, one need 
look no further than the Fields case itself, where deputies were questioning 
an inmate who was serving a "45-day sentence" in county jail for disorderly 
conduct. 210 The crime they were asking about ultimately resulted in Fields 
receiving a sentence of "10 to 15 years of imprisonment" for sexual conduct 
with a twelve-year-old. 211 The differences between the two punishments 
were significant. The fact that the deputies could not shorten Fields's 45 
days would be eclipsed by the prospect of their causing him to serve a 
sentence potentially over 120 times longer in duration. Further, the 
deputies' inability to reduce Fields's sentence is a trifle compared to the fact 
that they hold the threat of state prison over his head. Finally, the damage 
to reputation occasioned by a disorderly conduct charge is dwarfed by a 
potential sex crime conviction. Fields was not an isolated case; in Perkins, 
police questioned an inmate about murder while he was being held on a 
charge of aggravated battery. 212 As they sat in the conference room, the 
deputies still had the kind of control over "the suspect's fate" that the Court 
had previously found could pressure a suspect into making an incriminating 
statement.213 Thus, the Fields Court's statement about officials failing to 
affect the current jail term was technically true but, in the bigger picture, 
irrelevant.  

D. In Rejecting The Court of Appeals' "Questioning in Private" Element, 
Fields Undermined Shatzer's Premise that Prison is a Break from 
Custody 

The Fields Court took issue with the Court of Appeals' contention 
that taking a prisoner aside for questioning was more intrusive than 

209. Howes v. Fields, 132 S. Ct. 1181, 1184 (2012).  
210. Amicus Brief, supra note 120, at 2.  

211. Id.; Fields, 132S. Ct. at 1185.  
212. Illinois v. Perkins, 496 U.S. 292, 294 (1990).  
213. Id. at 297. Such high stakes might partially explain Fields's outburst when confronted with 

the sex crime allegation. Fields, 132 S. Ct. at 1186.
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interviewing him in the presence of other prisoners. 214 Fields reached the 
opposite conclusion, offering the understatement that taking an inmate out 
of prison "does not generally remove the prisoner from a supportive 
atmosphere." 215  The Court recognized that "[f]ellow inmates are by no 
means necessarily friends" and might even be "hostile" and "react 
negatively to what the questioning reveals." 216 The Court even alluded to 
the particular danger child molesters faced in prison, asking, "In the present 
case, for example, would respondent have felt more at ease if he had been 
questioned in the presence of other inmates about the sexual abuse of an 
adolescent boy?" 217 The Court concluded, "Isolation from the general 
prison population is often in the best interest of the interviewee . ,..."218 
The Court's argument here was compelling, yet its very force undermined 
suppositions made in precedent.  

The fact that returning an inmate to prison amounts to placing that 
person in a hostile environment where others are hardly friends and might 
even subject him to physical harm cuts against the Court's conclusion in 
Shatzer that returning a suspect to the general prison population constitutes 
a break in custody.219 Removing an individual from police questioning only 
to place him in a situation where he risks physical brutality simply moves 
him out of the frying pan and into the fire. Instead of respite from police 
coercion, an inmate merely trades the stress of custody for the danger of 
violence.  

The Court's conclusion that Fields's return to the general prison 
population would simply return him to his "usual environment" and his 
"accustomed surroundings and daily routine"220 takes on quite a different 
meaning when juxtaposed with its recognition of the intimidating 
environment of prison, particularly for those who fear dire harm should the 
truth reach fellow inmates. The Court's own assertions have therefore 
undermined Shatzer's holding that a return to the general prison population 
acts as an effective "break" in Miranda custody.221 Moreover, the 
reasoning advanced for the argument that taking a prisoner aside for 
questioning does not create custody casts a shadow over the Court's own 
determination that imprisonment, without more, is insufficient to constitute 
Miranda custody. 222 

214. Fields, 132 S. Ct. at 1191-92.  
215. Id. at 1191.  
216. Id.  
217. Id. at 1191-92.  
218. Id. at 1192.  
219. Maryland v. Shatzer, 130 S. Ct. 1213, 1225, 1227 (2010).  
220. Fields, 132 S. Ct. at 1194 (quoting Shatzer, 130 S. Ct. at 1224).  
221. Shatzer, 130 S. Ct. at 1225, 1227.  
222. Fields, 132 S. Ct. at 1191.
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V. Conclusion 

It has been reported that the United States "leads the world in 
producing prisoners," possessing "almost a quarter of the world's 
prisoners" while having "less than 5 percent of the world's population." 223 

The Court has now determined that this population, amounting to millions 
of people behind bars,224 is not subject to the pressures of Miranda custody 
while merely serving time in prison.225 Even subjecting one such prisoner 
to harsh questioning by armed deputies using profanity did not create a 
government obligation to provide Miranda warnings.226 Therefore, when it 
comes to Miranda protections, the millions serving time might find 
themselves in a no-man's land where custody fails to materialize whether 
the inmate is surrounded by the general prison population or is subject to 
intensive government interrogation.22 7 

Furthermore, the grounds provided in Fields, and proclaimed as 
"strong," to support the conclusion that Miranda is farther from prisoners' 
reach than it is for those in the "outside world," raise troubling questions. 22 8 

In urging that inmates, unlike persons picked up for questioning, are spared 
the "shock" of arrest, the Court opened Miranda's door to assessing the 
emotional state of those questioned and necessarily required the recognition 
of prior contact with law enforcement, a factor earlier rejected as involving 
subjectivity. 229 Such subjectivity could cloud the clarity the Court has so 
long preserved for Miranda, resulting in confusion for police and courts. 230 

The Court's second rational-that prisoners were safe from lures for 
prompt release-attempts to make a strength out of hopelessness, a concept 
that would have been completely foreign to the Miranda Court, who viewed 
hopelessness as a weakness rather than a strength.231 Finally, the Court's 
third ground, that inmates are not vulnerable to law enforcement coercion 

223. Adam Liptak, U.S. Prison Population Dwarfs That of Other Nations, N.Y. TIMES, April 23, 
2008, http://www.nytimes.com/2008/04/23/world/americas/23iht-23prison.12253738.html?pagewanted 
=all.  

224. Id. ("The United States has, for instance, 2.3 million criminals behind bars.").  
225. Fields, 132 S. Ct. at 1191. Fields concluded, "[S]ervice of a term of imprisonment, without 

more, is not enough to constitute Miranda custody." Id.  

226. Id. at 1193.  
227. The "express questioning" the deputies performed in Fields would satisfy the Court's 

definition of "interrogation" in Rhode Island v. Innis, 446 U.S. 291, 300-01 (1980). Innis concluded, 

Miranda safeguards come into play whenever a person in custody is subjected to 
either express questioning or its functional equivalent. That is to say, the term 
"interrogation" under Miranda refers not only to express questioning, but also to 
any words or actions on the part of police (other than those normally attendant to 
arrest and custody) that the police should know.are reasonably likely to elicit an 
incriminating response from the suspect.  

Id. (footnote omitted).  
228. Fields, 132 S. Ct. at 1190-91.  
229. Id.; Yarborough v. Alvarado, 541 U.S. 652, 666-67 (2004).  
230. Alvarado, 541 U.S. at 667.  
231. Miranda v. Arizona, 384 U.S. 436, 451, 457 (1966).
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because they understand that police cannot affect their current sentence, 
demonstrates a view so cramped that it cannot see the full consequences of 
speaking with officials. 232 Known to both the officer and the inmate, even 
if unrealized by the Court, is that law enforcement has enormous power 
over the long-term liberty of the suspect being questioned.233 Failure to 
account for common sense concerns, such as potential prison time for the 
crime that is the subject of questioning, taints the Miranda analysis with 
artificiality.  

Additionally, the Fields Court doubted that questioning an inmate 
in private might help convert an interview into custodial interrogation. 234 

Here, the Court's candid assessment of the tensions inherent in questioning 
an inmate in front of his or her fellow prisoners, including its allusion to 
prisoners' dim view of sex offenders, might have been too convincing. 235 

The ramifications of such reasoning undercut the Court's own precedent 
proclaiming that return to the prison population for two weeks constitutes a 
break in Miranda custody,236 because hostility from persons who are "by no 
means necessarily friends" 237 destroys the picture of normality created by 
library visits and recreation periods. 238 Fields has created more uncertainty 
by undermining the reasons underpinning the Court's own rulings.  

The Fields opinion has thus managed to distance prisoners from 
Miranda, whether they find themselves serving time with the general 
population or being questioned by police. The Court accomplished this feat 
by presenting arguments that brought further confusion to its Miranda 
precedent. If there is strength in hopelessness, then officers and judges, 
who find themselves scratching their heads over Fields's rationales, might 
be stronger for facing the hopeless prospect of understanding this recent 
Miranda decision.  

232. Fields, 132 S. Ct. at 1191.  
233. See supra notes 210-13 and accompanying text.  

234. Id.  
235. Id.  
236. Maryland v. Shatzer, 130 S. Ct. 1213, 1223, 1224 (2010).  
237. Fields, 132 S. Ct. at 1191.  
238. Shatzer, 130 S. Ct. at 1225.
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I. Introduction 

Rolling hills, meandering blue streams, fresh air and sunlight. 1 A 

* The University of Texas School of Law, J.D. expected 2013; B.A., University of Colorado, 2010. I 
would like to thank my brother for inspiring me to be a voice for animals, and my husband for his 
unwavering support.  

1. For example, see California's "Happy Cows" campaign, depicting pastoral landscapes and 
small family-farming operations. Happy Cows TV, REAL CALIFORNIA MILK,, 
http://www.realcaliforniamilk.com/advertising/happy-cows-spots/ (last visited Sept. 22, 2012). In 
People for the Ethical Treatment of Animals, Inc. v. Cal. Milk Producers Advisory Bd., PETA sued the 
Board claiming its "Happy Cows" advertising campaign was false and deceptive. 22 Cal. Rptr. 3d 900, 
901 (Cal. Ct. App. 2005). The court dismissed the case because the Board is a government entity not 
subject to California's Unfair Business Practices Act, but the court left open whether a different result 
might have been reached had the campaign come from a private company instead of a governmental 
entity. Id. at 905-08.
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quick death that minimizes pain.2 Wholesome and nutritious food for our 
families. 3 Although these are the pictures many Americans imagine about 
meat and where it comes from, it could not be further from the truth. This 
misinformed belief is perpetuated by the companies that sell meat products, 
by state legislatures aiming to criminalize the distribution of information 
about conditions on factory farms,4 and by the federal government, which 
labels the collection and dissemination of this information as "terrorism." 5 

Part II of this note examines existing and proposed "Ag-Gag" legislation: 
laws prohibiting the acquisition and, more often, the distribution of 
information about factory farms. Part III discusses this legislation through 
the lens of Public Choice Theory, concluding that such legislation is an 
industry-supported effort to maintain the status quo and that limiting 
information serves only to intensify the public-choice problem by inhibiting 
people's ability to make informed choices as both consumers and voters.  

2. Despite people's expectation that animal husbandry practices in raising and slaughtering 
livestock are humane, standard practices are often not humane. See, e.g., N.J. Soc'y for Prevention of 

Cruelty to Animals v. N.J. Dep't of Agric., 955 A.2d 886 (N.J. 2008) (holding that the Department of 
Agriculture failed in its obligation to enact regulations to ensure the "humane" treatment of animals 
when it allowed for a "routine husbandry practices" exception, when routine animal husbandry practices 
such as tail docking are inhumane). See Jones v. Butz, 374 F. Supp. 1284, 1285-86, 1289-92 (S.D.N.Y.  
1974), for a description of slaughtering techniques comparing Kosher and traditional slaughter methods.  

3. The nutritional benefit of meat is controversial. See, e.g., Physicians Comm. for Responsible 
Med. v. Tyson Foods, Inc., 13 Cal. Rptr. 3d 926, 928 (Cal. Ct. App. 2004) (arguing that Tyson's 
advertising campaigns representing that its chicken is "heart healthy" and "all-natural" were false and 
deceptive because "'the majority of Tyson chicken products contain substantial levels of fat and 
cholesterol, the consumption of which will not only fail to reduce the risk of heart disease, but is actually 
likely to increase such risk."'). Indeed, consumption of meat can cause serious illness and even death.  
See, e.g., Multistate Outbreak of E. coli 0157:H7, CENTERS FOR DISEASE CONTROL AND PREVENTION 
(Jan. 6 2012), http://www.cdc.gov/ecoli/2010/0105.html (describing a multistate outbreak of E. coli 
resulting in nine hospitalizations); Multistate Outbreak of Human Salmonella Typhimurium Infections 
Linked to Ground Beef, CENTERS FOR DISEASE CONTROL AND PREVENTION (Feb. 1, 2012), 
http://www.cdc.gov/salmonella/typhimurium-groundbeef/020112/index.html (describing a seven-state 

salmonella outbreak); see also Rep. Eshoo's introduction of the Meat and Poultry Pathogen Reduction 
and Enforcement Act ("Kevin's Law"), 2005 Cong. U.S. HR 3160, describing how "Kevin's Law is 
named in memory of 2 1/2 -year-old Kevin Kowalcyk, who died so tragically in 2001 after eating a 
hamburger contaminated with E. coli 0157:H7. Kevin's untimely death was agonizing and brutal. No 
child, no person should experience the pain that Kevin did, and no family should have to bear witness to 
a loved one suffering in the way that Kevin did." Eshoo Introduces 'Kevin's Law', CONGRESSWOMAN 
ANNA G. ESHOO (June 30, 2005), http://eshoo.house.gov/index.php?option=comcontent&task=view& 

id=104.  
4. See, e.g., KAN. STAT. ANN. 47-1827 (West 2011); N.D. CENT. CODE ANN. 12.1-21.1-02 

(West 2011); MONT. CODE ANN. 81-30-103 (West 2011); IOWA CODE ANN. 717A.3A (West 2012); 
UTAH CODE ANN. 76-6-112 (West 2012).  

5. Animal Enterprise Terrorism Act, 18 U.S.C. 43 (2006).
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II. Existing and Proposed Ag-Gag Legislation 

A. Currently Enacted Laws6 

Kansas became the first state to enact Ag-Gag legislation when it 
passed a bill entitled "The Farm Animal and Field Crop and Research 
Facilities Protection Act" in 1990.7 The Act provides that "[n]o person 
shall, without the effective consent of the owner and with the intent to 
damage the enterprise conducted at the animal facility . . . enter an animal 
facility to take pictures by photograph, video camera or by any other 
means." 8 The reach of this statute is broad, covering "any vehicle, building, 
structure, research facility or premises where an animal is kept, handled, 
housed, exhibited, bred or offered for sale."9 "Animal" is defined as "any 
warm or coldblooded animal used in food, fur or fiber production, 
agriculture, research, testing or education and includes dogs, cats, poultry, 
fish and invertebrates." 10 However, the term "damage the enterprise" is left 
undefined." Since the crime is taking pictures or recording video footage 
with the requisite intent of damaging the industry, presumably "damage" in 
this context does not refer to property damage or theft, discussed in 
subsections (a) and (b) of the law.12 Thus, damage must refer to 
reputational or economic damage.  

In 1991, North Dakota followed suit by enacting the "Animal 
Research Facility Damage Act."13 Despite its name, the law covers the 
same facilities as the Kansas law and is not limited to research sites.14 

"Animal" is defined similarly to the Kansas statute. 15 The law prohibits 
"[entering] an animal facility and us[ing] or attempt[ing] to use a camera, 
video recorder, or any other video or audio recording equipment" without 

6. This paper discusses laws that directly or indirectly punish making information about the 
conditions on factory farms available to the public. See Jen Girgen, State Animal Use Protection 

Statutes: An Overview, 18 ANIMAL L. 57, 59 (2011), for an analysis of state laws that create enhanced 

punishments for activities such as causing loss or damage to property, wrongful possession records and 
data, or other interference with animal enterprises.  

7. KAN. STAT. ANN. 47-1825 (West 2011).  

8. Id. 47-1827(c)(4).  
9. Id. 47-1826(b).  
10. Id. 47-1826(a).  
11. Id.  
12. Id. 47-1827.  
13. N.D. CENT. CODE 12.1-21.1-01 (West2011).  
14. Id.  
15. Id. (defining animal as "any living organism that is used in food, fur, or fiber production, 

agriculture, research, testing, or education ... [but] does not include a human being, plant, or bacteria.").  

Though different states define "animal" and "animal facility" in various ways, the definitions in all of 

the states that have or have proposed Ag-Gag laws (except New York, which has an industry-limited 
definition) are structured broadly in order to cover as many animal enterprises as possible. See Girgen, 
supra note 6, at n. 25.

2012] 97



98 AM. J. CRIM. L. [Vol. 40:1

the effective consent of the owner. 16 There is no requisite culpability 
element in that section of the statute.17 

Montana also passed Ag-Gag legislation in 1991 entitled the "Farm 
Animal and Research Facilities Protection Act".18 Unlike the previous two 
laws, Montana's law attempts to clarify the intent required for the crime by 
specifying that a person, without effective consent of the owner, may not 
"enter an animal facility to take pictures by photograph, video camera, or 
other means with the intent to commit criminal defamation."19 This seems 
to be a more precise characterization of what the statute prohibits than the 
Kansas statute, which defines the intent as "damag[ing] the enterprise." 20 

After a twenty-one-year hiatus, Ag-Gag legislation resurfaced on 
March 2, 2012 in Iowa. 21 This particular law is significantly different from 
the three previously enacted statutes in that it does not criminalize taking 
photographs or video recordings-it instead makes it a crime to enter an 
agricultural facility under "false pretenses" or to lie on application papers 
"with an intent to commit an act not authorized by the owner of the 
agricultural production facility, knowing that the act is not authorized." 22 

The statute is presumably meant to combat the tactic of gaining 
employment at an agricultural production facility, then secretly recording 
the routine practices of the operation, animal cruelty and human health 
violations, or both.23 

16. N.D. CENT. CODE ANN. 12.1-21.1-02 (West 2011).  
17. See id. In other subsections of this statute, the requisite culpability is defined as "intent." 

18. MONT. CODE ANN. 81-30-101 (West 2011).  
19. Id. 81-30-103 (emphasis added). "Criminal defamation" is defined in MONT. CODE ANN.  

45-8-212 (West 2011), making it unlawful for someone to knowingly communicate "any defamatory 
matter to a third person without the consent of the person defamed." A violation is considered justified 
if the defamatory comment is true or is a "fair comment made in good faith with respect to persons 
participating in matters of public concern." Thus, a person may be able to evade punishment under this 
section if that person's intent was to expose the truth of the conditions on a factory farm in furtherance 
of making a comment on a matter of public concern.  

20. KAN. STAT. ANN. 47-1827(d)(1) (West 2011). The addition of the term "lawful" appears in 
MONT. CODE ANN. 81-30-103(3)(b) (West 2011), which grants an exception to a humane animal 
shelter's employees "whose primary purpose is the bona fide control or humane care of animals or the 
enforcement of [the animal cruelty statute]." However, this language could be used by a person who 
was acting as a "whistleblower" by exposing illegal and inhumane conditions on a farm by arguing that 
the law only protects the lawful confinement of animals.  

21. IOWA CODE ANN. 717A.3A (West 2012) (enacted by 2012 Iowa Legis. Serv. 589 (West)).  
22. Id.  
23. This tactic is used to illustrate routine practices that are shocking to consumers, expose illegal 

animal cruelty, and highlight ineffective enforcement mechanisms. Wayne Pacelle, the President and 
CEO of The Humane Society of the United States, stated before the Domestic Policy Subcommittee that 
an undercover investigator hired at a veal slaughter plant as a floor cleaner gathered video footage of 
workers shocking calves in an attempt to get them to walk. Continuing Problems in USDA's 
Enforcement of the Humane Methods of Slaughter Act Before the Domestic Policy Subcomm., 111th 
Cong. 2 (2009), available at http://www.gpo.gov/fdsys/pkg/CHRG-111hhrg65127/html/CHRG
111hhrg65127.htm. The undercover worker also recorded the co-owner of the plant joking with a 
USDA inspector about a calf who was staggering due to malnutrition, saying to the inspector that the 
calf "looks like you on a Friday night," to which the inspector laughed. Continuing Problems in 
USDA's Enforcement of the Humane Methods of Slaughter Act Before the Domestic Policy Subcomm., 
111th Cong. 2 (2009) (statement of Wayne Pacelle), available at http://oversight.house.gov/wp-
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Utah quickly passed an "Ag-Gag" law of its own when the state 
signed the "Agricultural Operation Interference Act" into law on March 20, 
2012.24 The Act makes it unlawful for a person, without consent, to 
"knowingly or intentionally record[ ] an image of, or sound from, the 

operation: while the person is on the property where the agricultural 

operation is located; or by leaving a recording device on the property where 
the agricultural operation is located." 25 

Missouri took a different-and controversial-approach to its Ag
Gag law. Missouri Senate Bill 631 requires any factory farm employee who 
makes a recording of what the employee suspects is animal abuse2 6 to 

submit the unedited recording to the police within twenty-four hours.2 7 

Intentional failure to do so is a misdemeanor. 28 Critics of the law indicate 
that they believe this provision will be used to suppress evidence of cruelty 
on farms rather than expose it.29 In theory, critics of the bill should support 
law enforcement actively prosecuting animal abuse on factory farms 

because prosecution is public30 and because criminal sanctions are a strong 
deterrent against abusive behavior. Perhaps dissatisfaction with the bill 
indicates a fear that law enforcement will not prosecute illegal acts, but will 

instead act as "guardians" of depictions of cruelty so that animal activists 
and the public cannot have access to it. There is support for this view.  
Missouri's Committee on Legislative Research Oversight Division only 
discusses the possible costs to the Department of Corrections when 
deliberating over Senate Bill 695, the predecessor bill.31 Nowhere does the 
Committee discuss possible animal cruelty prosecutions based on the 

content/uploads/2012/01/20100304 Pacelle.pdf.  

24. H.B. 187, 2012 Leg., Gen. Sess. (Utah 2012), http://le.utah.gov/~2012/bills/hbillint/ 
HB0187.html.  

25. UTAH CODE ANN. 76-6-112 (2)(a)-(d) (West 2012).  

26. Animal abuse is defined in Mo. ANN. STAT. 578.012 (West 2011). The statute contains 
many exemptions, including "normal or accepted practices of animal husbandry." Id. Thus, it is unclear 

whether the legislature intends to compel a factory farm employee to produce videos of "normal or 

accepted practices" that would otherwise constitute animal cruelty, or if they meant only to cover animal 

cruelty that goes beyond "accepted practices." 

27. S.B. 631, 96th Gen. Assem., 2d Reg. Sess. (Mo. 2012), http://www.senate.mo.gov/ 
12info/pdf-bill/intro/SB631.pdf.  

28. Id.  
29. See Jeff Mackey, Bob Barker Addresses 'Ag Gag' Bill, PETA (Mar. 19, 2012), 

http://www.peta.org/b/thepetafiles/archive/2012/03/19/bob-barker-addresses-ag-gag-bill.aspx. Former 
The Price is Right host Bob Barker has taken a public stance on this issue, stating that "Missouri 

lawmakers must realize that consumers are demanding better treatment of animals used for food, not for 

the agriculture industry to cover up illegal acts and penalize those who try to expose routine cruelty.  

Please show consumers that Missouri has nothing to hide by opposing S.B. 695." Id.  

30. See, e.g., Karin Bennett, Turkey Abusers Convicted: One Jailed! PETA (June 29, 2009), 

http://www.peta.org/b/thepetafiles/archive/2009/06/29/turkey-abusers-convicted-one-jailed.aspx (noting 

two employees at a turkey farm were convicted of animal cruelty in response to an undercover PETA 

investigation).  

31. MISSOURI COMMITTEE ON LEGISLATIVE RESEARCH OVERSIGHT DIVISION, FISCAL NOTE, S.  
96-4677-02, 2d Reg. Sess. (2012), available at http://www.moga.mo.gov/oversight/ 
OVER12/fispdf/4677-02N.ORG.pdf.
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footage turned over by factory farm employees. 32 The bill was signed into 
law on July 9, 2012.33 

B. Proposed and Pending Legislation 

Florida, Iowa, Minnesota, and New York introduced Ag-Gag bills 
in 2011, but public outcry resulted in all of them failing. 34 Similarly, in 
2012, seven out of ten states that proposed Ag-Gag legislation were unable 
to pass the prohibitive laws, including Florida, Illinois, Indiana, Minnesota, 
Nebraska, New York, and Tennessee. 35 

Florida originally introduced Senate Bill 1184 on December 7, 
2011 as part of a larger agriculture bill. 36 Senate Bill 1184 would have 
made it a first degree misdemeanor to, without consent, "knowingly enter 
upon any nonpublic area of a farm and . . . operate the audio or video 
recording function of any device with the intent of recording sound or 
images of the farm . . . ."37 The bill died in the Budget Subcommittee on 
March 9, 2012.38 

Illinois House Bill 5143 was first filed on February 8, 2012.39 It 
would have amended Illinois Compiled Statute 215/4 by adding a section 
making it unlawful to knowingly 

create[] a record, while on the property of the animal facility, 
which reproduces by a photographic, audio or similar medium an 
image or sound of a visual or audio experience occurring at the 
animal facility [or] possess[] or distribute[] a record which 
reproduces by a photographic, audio or similar medium an image 
or sound of a visual or audio experience occurring at the animal 
facility.40 

32. See id.  
33. Current Bill Summary, S.B. 631, 2012 Leg. Sess. (Mo. 2012), http://www.senate.mo.gov/ 

12info/BTS_Web/Bill.aspx?SessionType=R&BiID=92863.  
34. Ag-Gag Bills, Whistleblower-Suppression, THE HUMANE SOCIETY OF THE UNITED STATES 

(June 18, 2012), http://www.humanesociety.org/issues/campaigns/factoryfarming/fact

sheets/aggag.html.  

35. Id.  
36. See S.B. 1184, 2012 Leg. Sess. (Fla. 2012), available at http://www.flsenate.gov/Session/Bill/ 

2012/1184/?StartTab=BillText#BillText.  
37. S.B. 1184, 2012 Leg. Sess. (Fla. 2012), http://www.flsenate.gov/Session/Bill/2012/ 

1184/BillText/Filed/HTML.  
38. See S.B. 1184, 2012 Leg. Sess. (Fla. 2012), available at http://www.flsenate.gov/Session/ 

Bill/2012/1184/?StartTab=BillText#BillText.  
39. Bill Status of HB. 5143, ILLINOIS GENERAL ASSEMBLY, http://www.ilga.gov/ 

legislation/BillStatus.asp?DocTypeID=HB&DocNum=5143&GAID=11&SessionD=84&LegID=65244 
(last visited Sept. 22, 2012).  

40. H.B. 5143, 97th Leg., Reg. Sess. (Ill. 2012), available at http://www.ilga.gov/ 
legislation/fulltext.asp?DocName=&Sessionld=84&GA=97&DocTypeld=HB&DocNum=5143&GAID 
=1 1&LegID=65244&SpecSess=&Session=.
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At the time, ILCS 215/4 already prohibited "obtain[ing] access to an animal 
facility by false pretenses for the purpose of performing acts not authorized 

by that facility," and the proposed amendment would have criminalized 
making a false statement on an application for employment at an animal 

facility.41 On March 9, the bill was tabled by sponsoring Senator Sacia, 
effectively killing the bill.42 

Indiana Senate Bill 184 would have criminalized knowingly or 

intentionally entering property on which agricultural operations take place 

and "tak[ing] a digital or analog photograph of or mak[ing] a digital or 
analog video recording or motion picture of: the real property; structures 

located on the real property; or the agricultural operations being conducted 
on the real property" without consent.43 On January 4, 2012, the bill was 
referred to the Committee on Corrections, Criminal, and Civil Matters. 44 

This bill also ultimately failed to make it out of committee. 45 

Minnesota introduced House File 1369 to the State House of 

Representatives on April 7, 201246 and Senate File 1118 to the Senate on 

April 7, 2012.47 The identical bills were referred to the Agriculture and 
Rural Development Policy and Finance Committee and the Agriculture and 
Rural Economies Committee, respectively. 48 The bills would prohibit 
anyone, without the consent of the owner, from willfully "disrupt[ing] 
operations conducted at the animal facility, if the operations directly relate 
to agricultural production, animal maintenance, educational or scientific 
purposes, or veterinary care." 49 The term "disrupt" is left undefined. 50 The 
bill also prohibits a person from willfully producing a record (including but 
not limited to a photographic or audio medium) if the record is created 
while at the animal facility and is a reproduction of an "experience 
occurring at the animal facility." 51  The law would further prohibit 

41. 720 ILL. COMP. STAT. 215/4 (West 2012). This statute has since been repealed by 720 ILL.  
COMP. STAT. 5/48-2, but the text originally found in ILCS 215/4 remains unchanged.  

42. Bill Status of H.B. 5143, ILLINOIS GENERAL ASSEMBLY, http://www.ilga.gov/ 

legislation/BillStatus.asp?DocTypeID=HB&DocNum=5143&GAID=11&SessionD=84&LegID=65244 
(last visited Sept. 22, 2012).  

43. S.B. 184, 117th Leg., 2d Reg. Sess. (Ind. 2012), http://www.in.gov/legislative/ 
bills/2012/PDF/IN/INO184.1.pdf.  

44. Action List: Senate Bill 0184, INDIANA GENERAL ASSEMBLY, http://www.in.gov/ 

apps/lsa/session/billwatch/billinfo?year=2012&request=getActions&doctype=SB&docno=0184 (last 
visited Apr. 23, 2012).  

45. See THE INDIANA LAW BLoG (March 31, 2012), http://indianalawblog.com/archives/ 

2012/03/indlawaggag.html.  
46. H.F. 1369, 87th Leg. Sess., (Minn. 2012), https://www.revisor.mn.gov/revisor/pages/ 

searchstatus/status_detail.php?b=House&f=HF1369&ssn=0&y-2011.  
47. S.F. 1118, 87th Leg. Sess., (Minn. 2012), https://www.revisor.mn.gov/revisor/pages/ 

searchstatus/statusdetail.php?b=Senate&f=SF1118&ssn=0&y=2011.  
48. See id.  
49. H.F. 1369, 87th Leg. Sess., (Minn. 2012) https://www.revisor.mn.gov/revisor/ 

pages/searchstatus/status-detail.php?b=House&f-HF1369&ssn=0&y=2011 (follow "Intro" hyperlink).  

50. See id. 1.  

51. Id. 3.
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possession and distribution of such a record. 52 The proposed law also 
contains a fraud provision, making it a crime for a person to willfully gain 
access to an animal facility by false pretenses for the purpose of 
"committing an act not authorized by the owner" or making a false 
statement or representation in an employment application if the person 
knows the statement is false. 53 The bill failed to make it out of committee. 54 

In Nebraska, LB 915 was introduced on January 10, 2012.55 Like 
Missouri's proposed bill, LB 915 would have required a person who 
"reasonably suspect[s] that an animal has been abandoned, cruelly 
neglected, or cruelly mistreated [to] report such to the entity or entities that 
investigate such reports in that jurisdiction" within twelve hours of 
acquiring such information. 56 Failure to do so would be a Class IV felony.5 7 

However, the bill goes on to indicate that "[n]othing in this section shall be 
construed to impose a duty to investigate observed or reasonably suspected 
animal abandonment, cruel neglect, or cruel mistreatment." 58 The proposed 
bill also would have made it a Class IV felony to "obtain employment at an 
animal facility with the intent to disrupt the normal operations of the animal 
facility." 59 The term "disrupt" was not defined. 60 On April 18, the bill was 
indefinitely postponed. 61 

The New York bill was originally introduced on May 3, 2011.62 
The bill, S5172-2011, would have established the crime of unlawfully 
tampering with an animal. 63 Although the S5172-2011 Memo justifies the 
law as a response to concerns such as the injection of cattle with antibiotics 
and the theft of fertilizer used by meth addicts, the term "unlawful 
tampering" is defined much more broadly, including "unauthorized video, 
audio recording or photography done without ... consent."64 On January 4, 
2012, the bill was referred to the Agriculture Committee. 65 It was 
subsequently tabled, killing the bill.66 

52. Id.  
53. Id. 4.  
54. H.F. 1369, 87th Leg. Sess., (Minn. 2012), https://www.revisor.mn.gov/revisor/pages/ 

search_status/status_detail.php?b=House&f=HF1369&ssn=0&y=2011.  

55. Legis. B. 915, 102d Leg., 2d Sess. (Neb. 2012), http://nebraskalegislature.gov/ 
FloorDocs/Current/PDF/Intro/LB915.pdf.  

56. Id.  
57. Id.  
58. Id. This provision supports the idea that the function of law enforcement envisioned in this 

bill is to guard against the information from becoming public, rather than to prosecute animal abusers.  

59. Id.  
60. See id.  
61. Legis. B. 915: History, NEBRASKA LEGISLATURE, http://nebraskalegislature.gov/ 

bills/viewbill.php?DocumentlD=15926 (last visited Sept. 22, 2012).  
62. NY SENATE, http://open.nysenate.gov/legislation/bill/S5172-2011.  
63. S. 5172, 2011 State Assemb., Reg. Sess. (N.Y. 2012) http://assembly.state.ny.us/ 

leg/?sh=printbill&bn=S05172&term=2011.  

64. Id.  
65. Id.  
66. Cheryl Leahy, Ag Gag Update: Missouri Bill Passes House; New York Bill Dies,
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Tennessee also introduced an Ag-Gag bill, S.B. 3460/H.B. 3620, on 
January 26, 2012.67 The bill would have made it an offense to apply for 
employment with the intent to cause economic damage by recording video 
or audio footage without authorization, and releasing the recording to a 
third party.68 Interestingly, the bill would have mandated the destruction of 
the video after its use as evidence against the accused. 69 The bill was taken 
off notice on April 10, 2012, though the sponsoring Representative noted 
his intention to bring the bill back in 2013.70 

C. Federal Ag-Gag: The Animal Enterprise Terrorism Act71 

Much has been written on the Animal Enterprise Terrorism Act 
(AETA), 72 so this note will keep the discussion relatively brief. The AETA 
creates the following offense: 

(a) Whoever travels in interstate or foreign commerce, 

or uses or causes to be used the mail or any facility of interstate 

or foreign commerce

(1) for the purpose of damaging or interfering with the 

operations of an animal enterprise; and 

(2) in connection with such purpose

(A) intentionally damages or causes the loss of any real 

or personal property (including animals or records) used by an 

animal enterprise, or any real or personal property of a person or 
entity having a connection to, relationship with, or transactions 

with an animal enterprise; 

(B) intentionally places a person in reasonable fear of 

the death of, or serious bodily injury to that person, a member of 

the immediate family... of that person, or a spouse or intimate 
partner of that person by a course of conduct involving threats, 

acts of vandalism, property damage, criminal trespass, 

COMPASSION OVER KILLING (April 20, 2012), http://www.cok.net/blog/2012/04/ag-gag-update
missouri-bill-passes-house-new-york-bill-dies.  

67. Bill Information for H.B. 3620, TENNESSEE GENERAL ASSEMBLY, 

http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=HB3620 (last visited Sept. 22, 2012).  

68. S.B. 3460/H.B. 3620, 107th Gen. Assemb., Reg. Sess. (Tenn. 2012), 
http://www.capitol.tn.gov/Bills/107/Bill/HB3620.pdf.  

69. Id.  
70. Bill Information for H.B. 3620, TENNESSEE GENERAL ASSEMBLY, 

http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=HB3620 (follow "Video Clips" tab 
and "HB3620 (off-notice)" link) (last visited Sept. 22, 2012).  

71. 18 U.S.C. 43 (2006).  
72. See, e.g., Kevin R. Grubbs, Saving Lives Or Spreading Fear: The Terroristic Nature Of Eco

Extremism, 16 ANIMAL L. 351 (2010) (student note); Dara Lovitz, Animal Lovers And Tree Huggers Are 
The New Cold-Blooded Criminals?: Examining The Flaws Of Ecoterrorism Bills, 3 J. ANIMAL L. 79 
(2007); Michael Hill, United States v. Fullmer And The Animal Enterprise Terrorism Act: "True 

Threats " To Advocacy, 61 CASE W. RES. L. REV. 981 (2011) (student note).
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harassment, or intimidation; or 

(C) conspires or attempts to do so[.]73 

The AETA is highly controversial and has been criticized on many 
grounds. 74 Perhaps the AETA garners more attention in the media and in 
scholarly articles because 1) it is a federal law, and 2) a violation of the 
AETA can result in terrorism sentencing enhancements. 75 Many argue the 
label of "terrorist" is an inappropriate label for an animal rights activist, and 
activists, understandably, fear the consequences of that label.76 

The law has also been challenged on free speech grounds. 77 The 
argument is that the AETA will impermissibly chill the lawful exercise of 
free speech, despite the savings clause. 78 The plaintiffs in Blum v. Holder 
argue that because neither "damages" nor "causing the loss" in section 
(a)(2)(A) are defined in the statute, that the later use of "economic damage" 
in the penalties section must refer to a subset of damage or loss.7 9 The 
complaint also notes that lost profits were included under "causing the loss 
of property" under the Animal Enterprise Protection Act (AEPA) in 
Fullmer v. US.80 Thus, a peaceful protest that causes the loss of profits to 

73. 18 U.S.C. 43 (2006).  
74. See, e.g., Grubbs, supra note 72, at 361-66 (arguing that terrorism is an appropriate label for 

the crimes committed by the Animal Liberation Front); cf Lovitz, supra note 72, at 87-96 (arguing that 
the label of terrorism is not appropriate for animal activists and that ecoterrorism bills violate the First 
Amendment).  

75. See Grubbs, supra note 72, at 368 (describing that a terrorism enhancement for arson could 
convert the sentence from 33-41 months to 201-262 months).  

76. See Will Potter, "Eco-terrorism" and the Green Scare, GREEN Is THE NEW RED, 
http://www.greenisthenewred.com/blog/green-scare/ (last visited Apr. 23, 2012) (arguing that 
ecoterroism legislation is enacted with the intention of creating fear of the label of terrorism in protestors 
to "push a political and corporate agenda.").  

77. Complaint at 1, Blum v. Holder, No. 11CV12229, 2011 WL 6258206 (D.Mass. 2011); see 
also United States v. Buddenberg, No. CR-09-00263 RMW, 2009 WL 3485937, at *1 (N.D.Cal 2009) 
(seeking dismissal of charges on First Amendment grounds).  

78. The savings clause contained in the AETA provides that the law shall not be construed to 
"prohibit any expressive conduct (including peaceful picketing or other peaceful demonstration) 
protected from legal prohibition by the First Amendment to the Constitution." 18 U.S.C. 43(e)(1). The 
National Lawyers Guild notes that the clause "may appear to resolve some of the problems with the Act, 
it is in fact relatively ineffective." Andy Parker, Beyond AETA: How Corporate-Crafted Legislation 
Brands Activists As Terrorists, NATIONAL LAWYERS GUILD (March 8, 2010), 
http://www.nlg.org/Beyond%20AETA%2OWhite%2OPaper.pdf. The plaintiffs in Blum v. Holder argue 
that because "[t]he question of what activity is or is not 'protected from legal prohibition by the First 
Amendment' is hardly obvious to the legal profession, much less the public, but rather is frequently the 
subject of protracted legal debate and litigation. As such, this savings clause does nothing to assuage the 
chill felt by legitimate and law-abiding animal rights activists who worry their successful campaigns 
may cause an animal enterprise to lose profit or hire additional security, and thus expose them to 
terrorism charges." Complaint, supra note 77, at 15-16. In the reply brief, the plaintiffs cite Fisher v.  
King, 232 F.3d 391, 395 (4th Cir. 2000), for the proposition that "a savings clause for constitutionally 
protected rights is meaningless where it contradicts other provisions of the statute[.]" Opposition to 
Defendant's Motion to Dismiss at 5, Blum v. Holder, No. 11CV12229 (D.Mass. 2011), available at 
http://ccrjustice.org/files/CCR%200pposition%20to%2oMotion%20to%2oDismiss%204.6.2012.pdf.  

79. Complaint, supra note 77, at 10-11.  

80. Id. at11.
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an animal enterprise could fall under the AETA, if the intent of the protest 
was to decrease that company's profits. 81 

Both state-level Ag-Gag laws and the AETA raise important free 
speech concerns, and can ultimately have the same effect-suppressing the 
flow of information about factory farms to the public. If a person wanted to 
bring public awareness to issues that occur on factory farms, such as animal 
abuse, health concerns, or employee rights, and thereby dissuade people 
from purchasing meat, 82 an activist might choose to create a sign and protest 
outside of a factory farm, or the home of a person who operates a factory 
farm. Certainly, there is a continuum of lawful protest to threatening 
behavior, 83 but if the owner of the factory farm feels threatened by the 
protest (a feeling made all the more likely given the branding of animal 
rights activists as terrorists84 ), the activists may be in violation of the 
AETA. Suddenly, that person has transformed from a person trying to raise 
awareness about the plight of animals to a terrorist. Such a severe 
consequence may make activists rethink whether they want to engage in a 
lawful protest. In this way, the AETA is a powerful tool against 
dissemination of information and can properly be thought of as an Ag-Gag 
law.  

II. Public Choice: Concentrated Interests and the Problem of Collective 
Action 

Public Choice Theory is a hybrid between economics and political 
science, popularized in legal circles in 1986 by Nobel Prize winner James 
Buchanan. 85 Public Choice Theory describes the phenomenon of legislators 
using their votes to gain support from special interest groups, who in turn 
support those legislators through campaign funds. 86 This process is known 

81. Id.  

82. 18 U.S.C. 43(a)(1) envisions this type of economic damage. Compare with the AEPA of 
1992, which the AETA replaced. The language of the AEPA was "for the purpose of causing physical 
disruption" (emphasis added).  

83. See, e.g., United States v. Buddenberg, No. CR-09-00263 RMW, 2009 WL 3485937, at *1 
(N.D.Cal 2009) (describing the criminal complaint that alleged "that defendants participated in a series 
of threatening demonstrations at the homes of a number of UC Berkeley and UC Santa Cruz professors 

who conduct bio-medical research involving the use of animals.") (emphasis added).  
84. See Henry Schuster, Domestic Terror: Who's Most Dangerous? CNN (Aug. 24, 2005), 

http://www.cnn.com/2005/US/08/24/schuster.column/index.html (quoting John Lewis, an FBI deputy 
assistant director and the top official in charge of domestic terrorism as saying, "The No. 1 domestic 
terrorism threat is the eco-terrorism, animal-rights movement.").  

85. DANIEL A. FARBER & PHILIP P. FRICKEY, LAW AND PUBLIC CHOICE: A CRITICAL 

INTRODUCTION 1 (1991).  

86. Peter H. Schuck, Against (and for) Madison: An Essay in Praise of Factions, 15 YALE L. & 

POLY REV. 553, 572 (1997) (noting the position of public choice theorists, who believe that special 
interest groups "'invest' in politicians and bureaucrats in order to induce them to adopt policies that will 
advance the groups' special interests."); see also Samuel Issacharoff & Richard H. Pildes, Politics As 

Markets: Partisan Lockups of the Democratic Process, 50 STAN. L. REV. 643, 649-50 (1998) 

(symposium) ("public choice theory defines the legislative process as an arena for fundamentally self

serving behavior as legislators trade off votes on specific legislation to advance their prospects for
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as "rent-seeking." 87 Corollary to the problem of special interests is the 
problem of collective action.88 Collective action describes the problem of 
heterogeneous groups that lack the kind of cohesiveness that allows for 
effective organization to achieve policy objectives. 89 Thus, broadly diffuse 
groups such as consumers are "likely to be underrepresented compared with 
producers." 90 There are three groups of actors who have important interests 
in Ag-Gag legislation: special interests, legislators, and consumers.  

A. Special Interest Groups 

Special interest groups have one objective: to secure legislation 
favorable to their industry. 9 1 Special interest groups' primary tool to further 
their objectives is purchasing, through campaign donations, "taxes, 
subsidies, regulations, and other political instruments . . . ."92 Special 
interests become more effective the more cohesive their interests are.9 3 

Thus, it follows that special interests will also be comparatively more 
effective in securing their desired policy outcomes if the competing 
interest-the public-remains diffuse.  

In 2010, the retail equivalent of the U.S. Cattle and Beef Industry 
was valued at $74 billion. 94 With this magnitude of money, the industry has 
a significant incentive to maintain the status quo, and has a significant 
quantity of resources to secure it.95 

B. Legislators 

A legislator has a great interest in being reelected. 9 6 To be elected, 
a politician needs enough votes, which requires sufficient money to 

reelection.").  

87. FARBER & FRICKEY, supra note 85, at 15.  

88. Schuck, supra note 86, at 572-73.  

89. See id. at 573.  
90. FARBER & FRICKEY, supra note 85, at 37. Collective action is especially problematic for 

"politically disfavored groups" who are not powerful enough to belong to the establishment. Id. Given 
that animal activists aim to assert the rights of animals who have no voice (politically and literally), the 
problem of collective action for animal activists seems doubly compounded.  

91. See Landes & Posner, The Independent Judiciary in an Interest-Group Perspective, 18 J.L. & 
ECON. 875, 877 (1975) ("In short, legislation is 'sold' by the legislation and 'bought' by the 
beneficiaries of the legislation."), quoted in FARBER & FRICKEY, at 15.  

92. FARBER & FRICKEY, supra note 85, at 15 (quoting Gary S. Becker, A Theory of Competition 
Among Pressure Groups for Political Influence, 98 Q.J. ECON. 371, 373-74 (1983)).  

93. Schuck, supra note 86, at 572-73 ("[T]he narrower and more internally homogeneous the 
group's interests are, the more easily and cheaply it can organize itself and the more effectively it can 
deploy its political resources to secure its policy objectives.").  

94. U.S. Cattle and Beef Industry: Background Statistics and Information, USDA ECONOMIC 
RESEARCH SERVICE (May 25, 2011), http://www.ers.usda.gov/news/BSECoverage.htm.  

95. See Parker, supra note 78 (describing how corporate interests crafted the AETA and the model 
legislation for state Ag-Gag laws).  

96. FARBER & FRICKEY, supra note 85, at 20 ("[R]epresentatives are 'single-minded seekers of 
reelection."') (quoting D. MAYHEW, CONGRESS: THE ELECTORAL CONNECTION 13 (1974)).
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purchase the publicity and endorsements to obtain those votes. 97 However, 
the desired public policy outcomes of voters is often diametrically different 
than those of special interest groups. Indeed, the very definition of rent
seeking is "legislation [that] is not justified on a cost-benefit basis: it costs 
the public more than it benefits the special interest, so society as a whole is 
worse off." 98 Thus, legislators must weigh the impact of votes gained or 
lost against the potential gains or losses of campaign financing for every 
decision they make. A hypothetical will illuminate this process: suppose 
$100 in campaign donations results in 1 additional vote. Suppose also that 
a legislator must decide between action X and action Y. Action X is 
industry-friendly and will result in $1,000 in campaign donations, but is 
unpopular with voters and will result in 99 less votes. On the other hand, 
action Y is popular and will result in 99 more votes, but will not result in 
campaign donations from the industry. In this scenario, legislator will vote 
for action X because the resulting campaign donation will result in one 
more vote than will be lost.99 

To avoid a zero-sum game scenario, such as the one described 
above, a legislator must spin action X as one that is beneficial to the people 
as well as industry. Alternatively, legislators could attempt to obscure their 
votes so that people are not aware that they are making decisions contrary 
to the public interest. One effective way to do this would be to hide the 
consequences of industry-friendly, yet unpopular, votes.  

C. Consumers 

When it comes to purchasing meat, consumers have an interest in 
healthy food, as well as ensuring a standard of care for animals during their 
lives and at slaughter. Several recent examples illustrate the effect of 
information about factory farms on the public, demonstrating that these 
issues are important to consumers.  

1. Downer Cows 

In 2007, a six-week undercover investigation by The Humane 
Society of the United States ("HSUS") revealed widespread abuse of 
"downer cows" in southern California. 1

44 A "downer cow" is a cow that is 

97. See id. at 22-23 (noting that economists tend to view electoral outcomes as either a function of 

appeal to constituents or a function of financial backing from special interest groups). Of course, the 

two are not mutually exclusive. Rather, they depend on each other-the appeal to voters largely 

depends on a congressperson's publicity.  
98. Id. at 34.  
99. This example, as well as the Public Choice Theory Model, is highly simplified. However, 

assuming that legislators' primary motivation is re-election, the model is useful for predicting and 

explaining legislators' behavior.  

100. Rampant Animal Cruelty at California Slaughter Plant, THE HUMANE SOCIETY OF THE 

UNITED STATES, (January 30, 2008), http://www.humanesociety.org/news/news/2008/01/ 
undercover investigation 013008.html.
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too sick or injured to walk to slaughter. 10 ' Workers at the slaughterhouse 
kicked cows, rammed them with the blades of forklifts, jabbed them in the 
eyes, and used an electric shock in efforts to force the cows to walk.' 02 The 
video footage of the abuse was shocking, as was the revelation that the meat 
from the downer cows was being sold to schools and served in school 
lunches.103 As a result, 143 million pounds of beef were recalled, becoming 
the largest beef recall in history.104 Two employees were subsequently 
charged with animal cruelty.' 05 California reacted to the videos by enacting 
a statute making it unlawful for a slaughterhouse to receive a downer 
animal or to hold such an animal without immediately euthanizing the 
animal in a humane manner.106 

2. Laying Hens 

In April 2010, HSUS conducted an undercover investigation inside 
Rose Acre Farms and Rembrandt Enterprises, located in Iowa.10 7 In August 
2010, a company recalled 380 million eggs due to a salmonella outbreak in 
two other Iowa factory farms.108 The FDA investigation, which led to the 
recall, confirmed the conditions on factory farms-such as failure to 
remove dead birds from laying houses and the presence of dead maggots in 
manure piles-illustrated by the HSUS investigation.109 

101. Id.  
102. Id.  
103. See id. Even the president of the slaughterhouse admitted to being "shocked and horrified" 

by the videos. Andrew Martin, Largest Recall of Ground Beef Is Ordered, THE NEW YORK TIMES (Feb.  
18, 2008), http://www.nytimes.com/2008/02/18/business/18recall.html.  

104. Id. ("The recall ... was more than four times bigger than the previous record, the 1999 recall 
of 35 million pounds of ground beef .... ").  

105. Id. ("Daniel Agarte Navarro was charged with five felonies and three misdemeanors, and 
Luis Sanchez with three misdemeanors.").  

106. See CAL. PENAL CODE 599f (West 2010). This statute was later found to be preempted by 
the Federal Meat Inspection Act. National Meat Ass'n v. Harris, 132 S.Ct. 965 (2012).  

107. New Investigations by The HSUS Reveal Appalling Animal Abuse at Four Egg Factory 
Farms, THE HUMANE SOCIETY OF THE UNTIED STATES (Apr. 7, 2010), 
http://www.humanesociety.org/news/pressreleases/2010/04/eggindustry investigation_040710.html 
(revealing animal abuse and health issues, including mummified hens in cages with laying hens, manure 
pits that had not been cleaned in two years, sick and injured hens being put back into their cages instead 
of being euthanized, and broken bones caused by rough handling by workers).  

108. William Neuman, Egg Recall Expanded After Salmonella Outbreak, N.Y. TIMES (Aug. 18, 
2010), http://www.nytimes.com/2010/08/19/business/19eggs.html.  

109. See Questions and Answers Concerning 483 Inspectional Observations, U.S. FOOD AND 
DRUG ADMINISTRATION (Sept. 3, 2010) http://www.fda.gov/Food/NewsEvents/WhatsNewinFood/ 
ucm224855.htm. The HSUS investigator who recorded these conditions on film noted that although the 
company was not in violation of animal cruelty statutes because the treatment of the chickens was 
exempted under the "customary farming practices exception," the video was shocking enough to 
consumers to capture national headlines. Cody Carlson, The Ag Gag Laws: Hiding Factory Farm 
Abuses From Public Scrutiny, THE ATLANTIC (March 20, 2012) http://www.theatlantic.com/ 
health/archive/2012/03/the-ag-gag-laws-hiding-factory-farm-abuses-from-public-scrutiny/254674/. The 
investigator goes on to note that had the Ag-Gag law been enacted in Iowa in 2010, he might be in a jail 
cell since he lied about whether he was affiliated with an animal protection group on an employment 
application. Id. After making that misrepresentation, he wore a hidden pinhole camera to record the
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In 2011, Mercy For Animals conducted an undercover investigation 
of Sparboe Farms in Iowa, Minnesota, and Colorado.1 "0 The investigation 
revealed animal cruelty and health concerns" and resulted in extensive 
nationwide coverage, including coverage by Good Morning America, 
World News Tonight with Diane Sawyer, and 20/20.112 As a result, 
McDonald's, Target, Sam's Club, and several other retailers stopped 
purchasing eggs from Sparboe. 113 

3. Pink Slime 

In one of the most recent controversies concerning meat production, 
lean finely textured beef, or "pink slime," 1 4 caught national attention when 
celebrity chef Jamie Oliver featured the product on his show, and when 
McDonald's as well as other fast food chains announced they would stop 
using the product.1 5 After a media fire-storm, the top producer of pink 
slime closed three of its plants.116 Safeway and Supervalu subsequently 
announced that they would also stop buying the product.117 

These examples illustrate consumers' interest in healthy food as 
well as humanely produced food. Further, they show that informed 
consumers will vote with their wallets to express their dissatisfaction with 
factory farming methods, thus pressuring food suppliers to discontinue 
buying products that are produced in a way that does not comport with 
consumer standards of health and morality. 11 

conditions of laying hens on the farm. Id.  

110. Undercover Investigations: Exposing Animal Abuse, MERCY FOR ANIMALS, 
http://www.mercyforanimals.org/investigations.aspx.  

111. Id. The investigation revealed "dead hens left to rot alongside birds still laying eggs for 
human consumption . . . [and] workers burning off the beaks of chicks without painkillers . . . and 
throwing live birds into plastic bags and leaving them to suffocate." Id.  

112. Nathan Runkle, Exposing the Truth: MFA's Investigation into McDonald's Egg McMuffin 

Supplier Shocks the World, MERCY FOR ANIMALS (Nov. 28, 2011), 
http://www.mfablog.org/2011/11/exposing-the-truth-mfas-investigation-into-mcdonalds-egg-mcmuffin

supplier-shocks-the-world.html (listing media coverage).  

113. Id.  
114. In a Pulizer Prize-winning investigative report, the New York Times describes pink slime as 

beef trimmings injected with ammonia because the trimmings are particularly susceptible to 
contamination, such as salmonella. Michael Moss, Safety of Beef Processing Method Is Questioned, 

N.Y. TIMES, Dec. 30, 2009, http://www.nytimes.com/2009/12/31/us/31meat.html?ref=foodsafety. The 
trimmings are liquefied, and the protein is extracted in a centrifuge. Id. The article later notes that the 

term "pink slime" was coined by Gerald Zirnstein, a U.S.D.A microbiologist, in a 2002 email expressing 
concern over fraudulent labeling of the product as ground beef. Id. The product, at that time, was used 
by fast food chains, grocery stores, and the federal school lunch program. Id.  

115. Eliza Barclay, Is It Safe To Eat 'Pink Slime?' THE SALT: NPR'S FOOD BLOG (Mar. 9, 2012) 
http://www.npr.org/blogs/thesalt/2012/03/09/148298678/is-it-safe-to-eat-pink-slime.  

116. P.J. Huffstutter, "Pink Slime" Ire Prompts Key Producer To Close Plants, REUTERS (Mar.  
26, 2012), http://www.reuters.com/article/2012/03/26/us-cn-bpi-plants-idUSBRE82P10720120326.  

117. Id.  

118. Consumers also vote at the polls. For example, when an animal protection issue is on the 
ballot through a voter initiative or referendum, it has a 69% win rate as of 2010. Initiative and 

Referendum History - Animal Protection Issues, THE HUMANE SOCIETY OF THE UNITED STATES,
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State legislatures have reacted in different ways to the competing 
interests between producers and consumers. For example, legislators in 
states such as Florida, New York, and Illinois decided that enacting 
industry-friendly Ag-Gag laws would be unpopular, thus costing legislators 
more votes than would be gained through candidate publicity bought using 
campaign donations from agribusiness. 119 However, legislators in Iowa and 
Utah have realized that Ag-Gag bills allow them to have their cake and eat 
it too-they can satisfy the industry by enacting the bill, which in its 
application ensures that voters will be kept in the dark about objectionable 
practices that occur inside factory farms. 120  If the public is unaware that 
there is something to hide, they will not be upset at their congressperson for 
voting for an Ag-Gag bill.  

III. Conclusion 

There are few concerns more important to the public than the food 
they eat. People have an interest in healthy and humanely produced food, 
and need information in order to vote accordingly on ballots and with their 
wallets. However, people are being left in the dark with Ag-Gag 
legislation, which protects corporate profits at the expense of the public.  
Anyone who aims to expose issues of public importance that occur at 
factory farms in states with Ag-Gag legislation may face stiff civil and 
criminal penalties. Additionally, anyone who tries to expose factory farm 
practices by protesting may face federal terrorism charges.  

Freedom of information is essential to protect the public interest, 
but under Ag-Gag legislation, the messengers can be charged as criminals.  
However, there is plenty of currently available information for people to 
learn about the factory farming industry. 121 If enough informed citizens 
lobby their representatives to repeal existing Ag-Gag laws, or to vote 
against new ones, voters can tip the balance for their representatives so that 
voting for Ag-Gag (or against a repeal) will result in more lost votes than 
could be bought with industry campaign donations. As stated by a former 
HSUS undercover investigator, "[p]eople can still see . . . just how much 
the meat industry has to hide, and they can decide for themselves if it's 
something they want to support when they sit down to eat." 122 

http://www.humanesociety.org/assets/pdfs/legislation/ballotinitiatives _chart.pdf.  

119. See Ag-Gag Bills, Whistleblower-Suppression, supra note 34 (noting that anti-whistle blower 
bills failed in these states because of"a strong outcry from the public and newspaper editorial boards").  

120. This is evidenced by the fact that each of these states has enacted Ag-Gag legislation. IOWA 
CODE ANN. 717A.3A; UTAH CODE ANN. 76-6-112 2(a)-(d).  

121. For an overview of the many issues resulting from factory farming, see Animals, THE 
HUMANE SOCIETY OF THE UNITED STATES, http://www.humanesociety.org/animals/ (follow the "Farm 
Animals" link).  

122. Carlson, supra note 109.
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