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I. Introduction 

New Year's Eve, 2003. Genarlow Wilson, a seventeen year old 
high school senior, and several classmates, gathered at a local hotel in 
Douglasville, Georgia to ring in the New Year. 1 After engaging in oral sex 
with a fifteen year-old girl that evening,2 Wilson was later charged with 
aggravated child molestation, 3 though both asserted that it was consensual.4 

He refused to plead guilty, and at trial was convicted and sentenced to the 
mandatory minimum of ten years in prison without the possibility of 
parole. 5 Upon his eventual release, Wilson would be subject to a host of 

1. Wilson v. State, 631 S.E.2d 391, 392 (Ga. Ct. App. 2006). For a full recounting of the 
Genarlow Wilson story, see Wendy S. Cash, A Search for 'Wisdom, Justice, and Moderation' in Wilson 
v. State, 42 NEw ENG. L. REv. 225 (2007) and Chandra R. Thomas, Why Is Genarlow Wilson in 
Prison?, ATLANTA MAG., January 2006, at 64-69, 144, 146, 148.  

2. See Cash, supra note 1, at 227.  
3. Wright Thompson, Outrageous Injustice, ESPN, Jan. 24, 2007, 

http://sports.espn.go.com/espn/eticket/story?page=Wilson.  
4. Wilson, 631 S.E.2d at 393 n.9 ("The state [of Georgia] disputes the accuracy of Wilson's 

characterization of the sexual activity between himself and T.C. as 'consensual' or 'voluntary,' because 
it has been held that children do not have the capacity to give consent to or to resist a sexual act directed 
at them."); see also Michael Kent Curtis & Shannon Gilreath, Transforming Teenagers into Oral Sex 
Felons: The Persistence of the Crime Against Nature After Lawrence v. Texas, 43 WAKE FOREST L.  
REV. 155 (2008); Jeremy Redmon, Girl's Mother Defends Wilson, ATLANTA J. CONST., June 14, 2007, 
at Al.  

5. Wilson, 631 S.E.2d at 392; see also Cash, supra note 1, at 227.
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"civil disabilities,"6 most notably a lifetime registration requirement as a 
convicted sex offender.' Dissatisfied with the trial outcome, Wilson 
appealed, arguing that the significant sentence disparity under then-Georgia 
law between statutory rape and aggravated child molestation violated the 
Equal Protection Clause. 8 He further argued that existing Georgia child 
protection laws created doubt as to whether the legislature intended any 
"consensual" sexual activity between teenagers aged fourteen to seventeen 
to be treated as a felony, so that the rule of lenity required imposition of the 
misdemeanor punishment.9 

In the meantime, the case became a cause cl6bre.10 The district 
attorney was accused of abusing his prosecutorial discretion for charging 
Wilson with aggravated child molestation and for taking a hard line in the 
plea negotiations." But, it was the statutory inconsistency in the sexual 
crimes statute that created the problem.12 At the time, an adolescent under 
the age of eighteen who engaged in sexual intercourse with another under 
the age of sixteen could be charged with statutory rape, a misdemeanor that 
carried a maximum one-year sentence. 13 That same adolescent, however, 
who committed an act of sodomy, such as oral sex, could be charged with 
aggravated child molestation, a felony that carried a mandatory minimum 
ten-year sentence. 14 Several legislators that had passed the aggravated child 
molestation statute acknowledged that their intent was not to ensnare 
adolescents engaging in consensual sexual activity. The purpose of the 

6. See generally Roger Clegg, Who Should Vote?, 6 TEx. REV. L & POL. 159 (2001); Nora V.  
Demleitner, Continuing Payment on One's Debt to Society: The German Model of Felon 
Disenfranchisement as an Alternative, 84 MINN. L. REV. 753 (2000); Brian C. Kalt, The Exclusion of 
Felons from Jury Service, 53 AM. U. L. REV. 65 (2003); S. David Mitchell, Undermining Individual and 
Collective Citizenship: The Impact of Exclusion Laws on the African-American Community, 34 
FORDHAM URB. L.J. 833 (2007); Joan Petersilia, Parole and Prisoner Reentry in the United States, 26 
CRIME & JUST. 479 (1999); Andrew L. Shapiro, Challenging Criminal Disenfranchisement Under the 
Voting Rights Act: A New Strategy, 103 YALE L.J. 537 (1993); Special Project, The Collateral 
Consequences ofa Criminal Conviction, 23 VAND. L. REV. 929 (1970).  

7. GA. CODE ANN. 42-1-12 (2009).  

8. See Wilson, 631 S.E.2d at 392-93.  
9. Id. The rule of lenity is inapplicable to Genarlow because he, unlike Marcus Dixon, another 

teen charged with aggravated child molestation, was not convicted of another sexual crime along with 
his aggravated child molestation conviction. See infra notes 16-17 and accompanying text. The rule of 
lenity applies when the same conduct satisfies two statutes with inconsistent penalties, requiring the 
lesser penalty to be applied. See Muscarello v. United States, 524 U.S. 125, 138-39 (1998) (discussing 
the rule of lenity).  

10. For a brief selection of the extensive press coverage of the Wilson case, see, for example, 
Rhonda Cook, Genarlow Wilson: Poll: Cut Prison Time, ATLANTA J. CONST., July 28, 2007, at B1; 
Wendy Koch, States Ease Laws That Punish Teens for Sex With Underage Partners, USA TODAY, July 
25, 2007, at IA; Matt Towery, Editorial, Justice: Not a Mirror of Genarlow Wilson's Case, ATLANTA J.  
CONST., Oct. 16, 2007, at Al1l.  

11. Jonathan Turley, Over-eager Prosecutors, FT. WAYNE J. GAZETTE, June 28, 2007, at 9A.  
12. See Thomas, supra note 1, at 146 ("McDade says that he agrees that consensual teenage sex, 

including oral sex, does not necessarily warrant a decade-long prison sentence, but he insists that there 
were no other options to consider in this case as long as that law remains on the books. ").  

13. GA. CODE ANN. 16-6-3(a), (c) (1997).  
14. See GA. CODE. ANN. 16-6-4(d)(1) (1997).

2009] 3



4 AM. J. CRIM. L. [Vol, 37:1

statute was to apprehend adult pedophiles preying on children. These 
legislators called for Wilson's release.15 While Wilson's appeal was 

pending, however, the Georgia Legislature amended the statute. Heeding 
an earlier recommendation of the Georgia Supreme Court,16 the Georgia 
Legislature inserted what is commonly referred to as a "Romeo and Juliet" 
provision 17 in the aggravated child molestation statute to reflect what the 
legislature, and society, viewed as the proper degree of culpability for such 

adolescent conduct.  

With this new provision (hereinafter referred to as the "2006 
Amendment"), a defendant, eighteen years old or younger, convicted of 
aggravated child molestation based upon an act of sodomy 18 with a victim 

at least thirteen years of age, but not older than sixteen, would now be 
found guilty of a misdemeanor with a maximum sentence of one year and 
would no longer have to register as a sex offender upon release.1 9 Wilson's 
conduct fell clearly within the ambit of the 2006 Amendment, but the 
Georgia Legislature decided not to apply the changes, which can be 
classified as ameliorative, 20 retroactively to Wilson or anyone else2 1 who 

15. See Thomas, supra note 1; at 67 (noting the statement of State Representative Tyrone Brooks, 
the author of the aggravated child molestation statute, that "the law was intended to protect children 
from adult sexual predators, not to police teenage sex"); see also Steve Visser, Law's Creator Wants 
Wilson Freed, ATLANTA J. CONST., July 4, 2007, at D3; Rep. Clarke Calls for Immediate Release of 
Genarlow Wilson, U.S. FED. NEWS SERV., June 14, 2007, available at 
http://clarke.house.gov/2007/06/061407.shtml.  

16. Dixon v. State, 596 S.E.2d 147, 150-51 (Ga. 2004) ("We encourage the legislature [to] make a 
more recognizable distinction between statutory rape, child molestation, and the other sexual crimes, and 
to clarify the sort of conduct that will qualify for the ten-year minimum sentence accompanying a 
conviction for aggravated child molestation."). For an in-depth discussion of the Marcus Dixon case 
and the inconsistency of the Georgia statutes, see Suzanne Smith Williams, Note & Comment, Can't Do 
the Time, Don't Do the Crime?: Dixon v. State, Statutory Construction, and the Harsh Realities of 

Mandatory Minimum Sentencing in Georgia, 22 GA. ST. U. L. REV. 519, 522-24 (2005).  

17. "Romeo and Juliet" clauses are named for the two star-crossed adolescent paramours in 
William Shakespeare's play of the same name. See Byron Williams, The Incarceration of Marcus 
Dixon, Mar. 8, 2004, http://www.workingforchange.com/article.cfm?ItemID=16557 (explaining Romeo 
and Juliet laws as decriminalizing the behavior or minimizing the offense to misdemeanor status for 
consensual teenage relations). But see Cash, supra note 1, at 240 (citing Rep. Towery who stated that he 
was unable to get support for such a provision initially with respect to the "age of consent laws").  

18. GA. CODE ANN. 16-6-2(a)(1) (2009) ("A person commits the offense of sodomy when he or 
she performs or submits to any sexual act involving the sex organs of one person and the mouth or anus 
of another.").  

19. GA. CODE ANN. 16-6-4(d)(2)(A-C) (2009).  

20. This change in Georgia law can best be characterized as a reclassification of conduct with a 
sentence reduction. See infra Part III.A (discussing the various types of amelioration).  

21. See H.R. 1059 30(c), 152nd Gen. Assem., Reg. Sess. (Ga. 2006) (providing that the 
provisions of the amendments do not affect the status of a crime that occurred before the Act's effective 
date). There is a question as to whether the Georgia Legislature was prohibited from applying the 
ameliorative changes retroactively because of Georgia's general saving statute. See infra Part II.B.2 
(discussing the effect of a general saving statute). Georgia furthermore has a constitutional retroactive 
clause, which also suggests that legislative changes are denied retroactivity. GA. CONST. art. I, 1, Para.  
X ("No ... retroactive law ... shall be passed."). However, a minority of jurisdictions has routinely 
given retroactive effect to ameliorative changes despite the existence of a general saving statute. See 
infra Part V.A. Furthermore, the use of the constitutional retroactive clause to prevent such changes has 
been applied mostly in the civil law context. See Bryant Smith, Retroactive Laws and Vested Rights, 6
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may have been similarly situated. 2 2 Wilson eventually secured his release 
through the Georgia Supreme Court, which held that the mandatory 
minimum ten-year sentence for aggravated child molestation was cruel and 
unusual punishment in light of the magnitude of the change in the penalty in 
the 2006 Amendment. 23 

On its face, the decision of the Georgia Legislature to deny the 
retroactive application of the 2006 Amendment appears as if it were either 
an abuse of legislative discretion or constitutionally infirm, especially given 
the substantial change in. punishment and the judicial statements that 
retaining the.original penalty violated the Eighth Amendment.24 However, 
neither is true of this case under current law. The action of the Georgia 
Legislature, as well as those of other legislative bodies that elect not to 
apply ameliorative legislative changes retroactively, are in accord with the 
principles governing statutory retroactivity. Under the concept of statutory 
retroactivity, statutes are presumed, generally, to operate prospectively only 
(i.e. against conduct that took place after the effective date of the statute or 
amendment). 25 There are, however, certain circumstances, such as an 
ameliorative change, where statutory retroactivity is permissible. 26 The 
Georgia courts therefore could have relied upon the changes to the 
aggravated child molestation, which were ameliorative, to rebut the 
presumption against statutory retroactivity. 27 The courts were precluded 
from doing so because the Georgia Legislature inserted an express saving 
clause28 in the 2006 Amendment, thus preventing its retroactive application.  

TEX. L. REv. 409, 414 (1928) ("[R]etrospective lawmaking will perhaps be found not necessarily to be 
such [a] gross abuse of legislative power as has been assumed. That this is so is strongly suggested by 
the great variety of such laws that are sustained by the courts, even in jurisdictions whose constitutions 
expressly forbid retroactive legislation.") [hereinafter Smith II]; see also infra Appendix II (listing other 
jurisdictions with constitutional retroactive clauses).  

22. The Court has stated that Equal Protection does not require the retroactive application of a 
decision that impacts constitutional rights for a defendant. Ronald Elliot Metter, Partial Retroactivity: A 
Question of Equal Protection, 43 TEMP. L. Q. 239, 243 (1970).  

23. Humphrey v. Wilson, 652 S.E.2d 501, 502 (Ga. 2007) ("[T]he habeas court properly ruled 
that Wilson's sentence of ten years in prison for having consensual oral sex with a fifteen-year-old girl 
when he was only seventeen years old constitutes cruel and unusual punishment, but erred in convicting 
and sentencing Wilson for a misdemeanor crime that did not exist when the conduct in question 

occurred ... [T]his case must be remanded to the habeas court for ... an order reversing Wilson's 
conviction and sentence and discharging him from custody.").  

24. U.S. CONST. amend. VIII; see also GA. CONST. art. 1, 1, Para. XVII (prohibiting cruel and 
unusual punishment).  

25. 82 C.J.S. Statutes 415 (1999) ("[I]t is a well-settled and fundamental rule of statutory 
construction that unless it is expressly stated, statutes should not be construed so as to be retroactive, but 
should be construed prospectively, from their effective date."); see also 2 J. SUTHERLAND, STATUTES 
AND STATUTORY CONSTRUCTION 41:4 (Norman J. Singer ed., 6th ed. 2002).  

26. SUTHERLAND, supra note 25, 41:4 (noting that there are three circumstances where statutory 
retroactivity is warranted: (1) the legislative intent, expressly or impliedly, indicates its desirability; (2) 
the statutory change is ameliorative or curative; or (3) the "reasonable expectations" of the parties 
require it.); see also infra Part IV.  

27. Landgraf v. USI Film Prod., 511 U.S. 244, 257-58 (1994) (outlining circumstances that can 
defeat the presumption against statutory retroactivity).  

28. 2006 Ga. Laws 30; see also 82 C.J.S. Statutes 431 (1999) ("A saving clause or general saving
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While the express saving clause prohibited the retroactivity of the 2006 
Amendment, it also prevented the operation of the common-law doctrine of 

abatement, 29 which was its original, intended purpose.  

Under the abatement doctrine, following a legislative repeal,3 0 repeal 
and reenactment, or amendment of a statute, all pending prosecutions 31 are 
terminated in the absence of an express contrary legislative intent.3 2 To 

demonstrate that intent, a legislative body will rely upon an express saving 
clause and its progeny-the general saving statute3 3 or the constitutional 

statute preserves rights and liabilities which have accrued under an act repealed."). For an in-depth 
discussion of the express saving clause along with the general saving statute, see infra Part IV.A.  

29. See infra Part IV.B. (discussing the common law doctrine of abatement). The earliest 
statements of the common-law doctrine of abatement are attributed to the seventeenth-century jurist 

Matthew Hale and the eighteenth-century serjeant-at-law William Hawkins. According to Hale: 
"[W]hen an offense is made treason or felony by an act of parliament, and then those acts are repealed, 
the offenses committed before such repeal, and the proceedings thereupon are discharged by such repeal, 
and cannot be proceeded upon after such a repeal, unless a special clause in the act of repeal be made 
enabling such proceeding after the repeal, for offenses committed before the repeal." 1 MATTHEW HALE, 
HISTORIA PLACITORUM CORONAE: THE HISTORY OF THE PLEAS OF THE CROWN 291 (George Wilson 

ed., 1778); see also 1 WILLIAM HAWKINS, TREATISE OF THE PLEAS OF THE CROWN 169 (6th ed. 1787).  

For a general discussion of the history and modern application of the abatement doctrine, see John P.  
MacKenzie, Comment, Hamm v. City of Rock Hill and the Federal Savings Statute, 54 GEO. L. J. 173 
(1965); Note, Effect of Repeal of a Criminal Statute Upon Prosecutions for Prior Acts, 24 IOWA L. REV.  
744 (1939). But see Timothy Razel, Dying To Get Away With It: How the Abatement Doctrine Thwarts 
Justice-and What Should be Done Instead, 75 FORDHAM L. REV. 2193, 2196 (2007) (discussing the 
application of the abatement doctrine that occurs upon the death of a defendant).  

30. Comment, Today's Law and Yesterday's Crime: Retroactive Application of Ameliorative 

Criminal Legislation, 121 U. PA. L. REV. 120, 121-27 (1972) ("[Repeals] ... historically include[d] the 
situation of repeal and re-enactment with different penalties[.]") [hereinafter Today's Law and 
Yesterday's Crime]. I will use the term "repeal" when referring to an "abrogation of an existing law by 
legislative act," BLACK'S LAW DICTIONARY 1325 (8th ed. 2004), and the phrase "repeal and 
reenactment" or "amendment" when referring to a statute that has undergone substantial substantive 
changes but has not been deleted from the criminal code entirely.  

31. See Wall v. State, 18 Tex. 682 (Tex. 1857). The abatement doctrine also terminates civil 
proceedings following a legislative change and prior to final judgment, but courts have been less 
inclined to give effect to the abatement doctrine out of a particular concern for protecting accrued vested 
rights. See Carl Seeman, Jr., The Retroactive Effect of Repeal Legislation, 27 KY. L. J. 75, 93 (1938) 
("The more conservative the court, the more likely will it feel that the rights involved (particularly 
property rights) should not be divested because it would be unreasonable or unfair or against elementary 
principles of justice to do so, and thus the court will be more likely to declare the right unalterable by 
legislative action-or vested.").  

32. See Holiday v. United States, 683 A.2d 61, 66 (D.C. Cir. 1996) ("Pending criminal 
prosecutions would abate, unless there was a savings clause in the new legislation, whether the 
legislation was an outright repeal or merely an amendment or reenactment of the substantive crime, 
since any such revision effectively repealed the statute underlying the prosecution."); State v. Allen, 44 
P. 121, 122 (Wash. 1896). But cf People v. Alexander, 224 Cal. Rptr. 290, 298 (Cal. Ct. App. 1986) 
("[W]e conclude that where ... it is obvious that the Legislature inadvertently deleted the sanctions ...  
because of a drafting error, such a 'repeal' cannot and does not reflect an intent to pardon illegal sales 
that were committed prior to the error . . . . [W]e hold that under such circumstances, the rule of 
abatement is inapplicable."); 82 C.J.S. Statutes 431 (1999) ("It is not essential that there be an express 
saving clause in order to save rights under a repealed statute, if an intent to that effect sufficiently 
appears by legislative provision at the session of the legislature effecting the repeal.").  

33. See Millard H. Ruud, The Savings Clause-Some Problems in Construction and Drafting, 33 
TEX. L. REV. 285, 292-93 (1955) ("A savings clause may be general.... The general savings statute, in 
turn, is generally a part of a general interpretation act"); see also infra Part IV.
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saving clause,34 or some combination of the three. The purpose of the 
saving clause is to prohibit the termination of previously commenced 
prosecutions and to retain the punishment in the original statute, particularly 
following a statutory amendment in which the penalty is increased and thus 
constitutionally barred. Over time, the saving clause has been used, 
however, to retain the prior, original penalty even though the legislative 
change decreased the penalty, which would not be barred but would result 
in a group of defendants serving sentences that, under the newly amended 
law, they would not have had to serve. Although the use of the saving 
clause to retain a more severe penalty in light of an ameliorative change
for example, the denial of retroactive amelioration-may be neither an 
abuse of discretion nor constitutionally infirm, it is inconsistent with 
traditional theories of punishment35 and thus fails to achieve legitimate 
goals of deterrence and retribution. 36 This Article proposes a retroactive 
amelioration statute 37 that broadens the scope of amelioration beyond pre
final judgment defendants 38  to include defendants with finalized 
convictions, or post-final judgment defendants. The broadening of 
retroactive amelioration makes the proposed statute consistent with the 
theories of punishment and promotes legitimate goals of punishment. 39 

Presently, a minority of jurisdictions, uncomfortable with denying 
ameliorative changes, practice judicial or legislative retroactive 

34. Ruud, supra note 33, at 293 n.38. Four jurisdictions had constitutional saving clauses, but 
following the 1968 repeal and reenactment of its constitution, Florida neglected to include one in its new 
constitution. N.M. CONST. art. IV, 33-34; OKLA. CONST. art. V, 54; ARIZ. CONST. art. XXII, 1
2 (applies only to the transition of Arizona from a territory into a state).  

35. See infra Part II.A. For a general discussion of different theories of punishment, see STANLEY 
E. GRUPP, THEORIES OF PUNISHMENT (1972); Antony Duff, Legal Punishment, in STANFORD 
ENCYCLOPEDIA OF PHILOSOPHY, Apr. 14, 2008, available at http://plato.stanford.edu/entries/legal

punishment.  

36. See generally Johannes Andenaes, The General Preventive Effects of Punishment, 114 U. PA.  
L. REv. 949 (1966); W. Peter Doren, III, Criminal Law-Retrospective Application of Statute Reducing 
Penalty, 18 WAYNE L. REv. 1157 (1972); Henry M. Hart, Jr., The Aims of the Criminal Law, 23 LAw & 
CONTEMP. PROBS. 401 (1958).  

37. See infra Part III and Appendix I.  
38. The use of final judgment as a line to determine whether a defendant should benefit from an 

ameliorative change creates a temporal divide between defendants charged with the same offense. It is 
defined differently across jurisdictions. Generally, the line of when a prosecution becomes final is 
drawn at the conclusion of an individual's direct appeals. Collateral review is a judicial action that 
occurs after final judgment. See Griffith v. Kentucky, 479 U.S. 314 (1987); Yeaton v. United States, 9 
U.S. (5 Cranch) 281 (1809) (discussing in admiralty cases that an appeal suspends the sentence until the 
appellate court has rendered its decision); Doren, supra note 36, at 1157 (citing Belt v. Turner, 479 P.2d 
791 (Utah 1971), aff'd on reh'g, 483 P.2d 425 (Utah 1971)). In some jurisdictions, final judgment is 
realized after sentencing has occurred. See, e.g., People v. Oliver, 134 N.E.2d 197, 203 (N.Y. 1956). In 
still others, it is achieved when the highest court available has heard and made a decision. See, e.g., State 
v. Macarelli, 375 A.2d 944, 946 (R.I. 1977). The interests of justice would be best served if there was a 
singular conceptualization of when a conviction becomes final, but that discussion is beyond the scope 
of this Article.  

39. But see Vicory v. State, 400 N.E.2d 1380, 1382-83 (Ind. 1980) ("The adoption of a new 
system as a better means of serving the constitutional purpose of our penal system does not mean that 
prior law did not serve that purpose. [T]he application of prior law to those who committed crimes and 
were convicted and sentenced under that prior law does not constitute vindictive justice.").
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amelioration. State courts4 0 that practice judicial retroactive amelioration 

provide a number of reasons to justify their decisions to give retroactive 

effect to such changes despite the existence of general saving statutes in 

their jurisdictions. For example, some of these courts state that the denial 

of retroactive amelioration is contrary to theories of punishment. 41 Others 

rely upon rules of statutory construction to permit retroactive amelioration 

or find the language of the general saving statute to be ambiguous, thus 

giving the court license to not adhere to it.42 And still others hold that the 

saving clause is meant to prevent technical abatement only, and thus should 

not be used to thwart retroactive amelioration. 43 With the proposed statute, 

state courts no longer have the onus of creating a reason to justify the 

retroactive application of ameliorative legislative changes.  

Federal courts, on the other hand, do not acknowledge that they 

engage in retroactive amelioration, but their actions suggest otherwise. For 

example, the Supreme Court has recognized two exceptions to the federal 

general saving statute: the passage of a constitutional amendment or the 

recognition of an affirmative right.44 When a constitutional amendment is 

passed, federal courts have held that allowing the federal general savings 

clause to prevent the amendment's application would improperly elevate 

legislative authority over the expressed will of the people.45 Thus, courts 

have allowed retroactive application of such amendments, particularly when 

formerly proscribed conduct has been decriminalized. 4 6 Under the other 

exception, courts have chosen to disregard the federal general saving statute 

when an affirmative right, that is contrary to existing law, is recognized. 4 7 

In both circumstances, courts have readily applied the ameliorative change 

retroactively, even though the federal general saving statute would suggest 

that the changes be prohibited. Unlike the courts, legislatures have elected 

a different approach to giving retroactive effect to ameliorative statutory 
changes.  

When a legislature engages in legislative retroactive amelioration, it 

attaches an ameliorative amendment exception4 8 to the general saving 

40. See Holiday v. United States, 683 A.2d 61, 80 (D.C. Cir. 1996) (summarizing various state 

courts' reasoning for applying ameliorative changes retroactively as well as federal courts' reasoning for 

denying retroactive amelioration). See infra Part V.A.  

41. See infra Part V.A.1.  

42. See infra Part V.A.2.  

43. See infra Part V.A.3.  

44. 1 U.S.C. 109 (2006); see Holiday, 683 A.2d at 80 (discussing the exceptions to the federal 

general saving statute that have been permitted); see also infra Part V.A..  

45. See, e.g., Holiday, 683 A.2d at 80.  

46. Id.  

47. Id.  

48. An ameliorative amendment exception is a part of a general saving statute and allows a 

reduced penalty in the amended statute to be applied retroactively automatically. An example of an 

ameliorative amendment exception can be found in the Vermont criminal code and reads: "If the penalty 

or punishment for any offense is reduced by the amendment of an act or statutory provision, the same 

shall be imposed in accordance with the act or provision as amended unless imposed prior to the date of
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statutes to give retroactive effect to ameliorative sentencing changes, thus 
the legislature is able to accomplish the dual goal of preventing abatement 
and giving automatic retroactive effect to an ameliorative change. The 
problem that legislatures encounter is that there is no singular conception of 
what constitutes amelioration, thus leaving courts without guidance as to 
which changes are to be given effect. Although both forms of retroactive 
amelioration succeed in giving effect to ameliorative changes, they are 
limited in scope to circumstances where there is no express saving clause in 
the new or amended statute and the case has not become final.49 Because of 
these restrictions, even these jurisdictions that are favorably disposed to 
retroactive amelioration deny an entire class of defendants the opportunity 
to have its sentences ameliorated. This Article therefore proposes a 
retroactive amelioration statute that not only broadens the scope of 
retroactive amelioration to include post-final judgment defendants but also 
adopts the legislative retroactive amelioration approach of attaching an 
ameliorative amendment exception to a general saving provision.  

The proposed retroactive amelioration statute has a post-final 
judgment provision that permits defendants with finalized convictions to 
request either an expedited' parole review or an administrative sentencing 
hearing (for jurisdictions without discretionary parole boards5 ) following 
an ameliorative legislative change. This provision expands the pool of 
defendants eligible to have an ameliorative sentencing change applied.  
With this provision, no longer is the timing of the passage of an 
ameliorative legislative change determinative of who is to be eligible for 
such changes. Not only do benefits inure to post-final judgment defendants 
with a sentence reduction, but also society benefits in the reduction of 
incarceration costs.51 The placement of the post-final judgment process 
under the auspices of the executive branch is done purposefully. It leaves 
final judicial decisions undisturbed, avoids any potential separation' of 
powers conflict, and does not impinge upon the executive's ameliorative 
power-the pardon. In addition to broadening the scope of retroactive 
amelioration, the proposed statute also incorporates the existing practice of 
legislative retroactive in the minority of jurisdictions.  

The proposed retroactive amelioration statute contains a general 

the amendment." VT. STAT ANN. tit. 1 214(c) (2009) (emphasis added). See infra Appendix II for 
additional jurisdictions with ameliorative amendment exceptions to their general saving statutes.  
Although jurisdictions similar to Vermont allow for an ameliorative change to be applied retroactively, 
the change is restricted to pre-final judgment defendants.  

49. Similar to the inapplicability of the abatement doctrine for finalized convictions, see Effect of 
Repeal of a Criminal Statute Upon Prosecutions for Prior Acts, supra note 29, at 746 ("If the case has 
been carried to final conclusion either because of an affirmance upon appeal or because no appeal was 
taken, the repeal has no effect."). Ameliorative changes are also restricted.  

50. As of 2002, sixteen jurisdictions had abolished "discretionary parole" with another five 
abolishing such parole for violent offenses. See JOAN PETERSILIA, WHEN PRISONERS COME HOME: 
PAROLE AND PRISONER REENTRY 65-68 (2003).  

51. See BUREAU OF JUSTICE STATISTICS, STATE PRISON EXPENDITURES, 2001 (discussing the cost 
of incarceration).
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saving clause with an ameliorative amendment exception. 52 Under the 
proposed statute, retroactive amelioration is given automatic effect and 

abatement is prevented from being triggered, thereby negating the necessity 
of the express saving clause. Jurisdictions should therefore cease using the 

express saving clause which only serves to prevent retroactive amelioration, 
which was not the original intent of such clauses. Moreover, by adopting 
this proposed statute, it is no longer necessary for state courts5 3 that want to 

apply ameliorative changes retroactively to ignore the jurisdiction's general 

saving statute thereby increasing the uniformity in how retroactive 
amelioration is practiced within jurisdictions.  

Part II discusses the traditional theories of punishment and why the 

denial of retroactive amelioration is at odds with those theories. In Part 
III, I present a proposal for a retroactive amelioration statute that expands 
the scope of retroactive amelioration to include defendants with finalized 
convictions and calls for jurisdictions to cease using the express saving 
clause. In Part IV, the principles of statutory retroactivity are discussed 
along with the circumstances in which retroactivity is permissible, as well 

as the intended purpose of the saving clause and its issue in preventing 
statutory retroactivity. And in Part V, the current judicial, both state and 

federal, and legislative retroactive amelioration practices are provided.  

II. Denying Retroactive Amelioration Inflicts Unjustified Punishment 

A. Theories of Punishment 

Traditionally, the legitimate goals of punishment are classified as 

consequentialist54 and retributivist.55 For consequentialists, a system of 
criminal punishment is justified, if at all, by the good consequences that 
result from the threat and imposition of punishment. Punishment, after all, 

causes great harm to those punished and is otherwise a burden on the state.  
It is justified, then, if its good effects outweigh its harms.  

52. See supra note 45 and accompanying text.  

53. See Holiday v. Park, 683 A.2d 61, 80 (D.C. Cir. 1996) (summarizing various state courts' 
reasoning for applying ameliorative changes retroactively as well as federal courts' reasoning for 
denying retroactive amelioration).  

54. Richard S. Frase, Criminal Punishments, in THE OXFORD COMPANION TO AMERICAN LAW 

197, 197 (Kermit L. Hall, et al. eds., 2002) ("[N]onretributive theories of punishment view criminal 
penalties as justified on the basis of the desirable consequences (other than fairness) which are intended 
to be achieved-in particular, the prevention of future criminal acts by this offender or other would-be 
offenders.").  

55. 1 WAYNE R. LAFAVE, SUBSTANTIVE CRIMINAL LAW l.5(a)(6) (2d ed. 2003) ("[A]lso called 
revenge or retaliation, punishment ... is imposed by society on criminals in order to obtain revenge ...  

because it is only fitting and just that one who has caused harm to others should himself suffer for it... .  
Some contend that when one commits a crime, it is important that he receive commensurate punishment 
in order to restore the peace of mind and repress the criminal tendencies of others. In addition, it is 
claimed that retributive punishment is needed to maintain respect for the law and to suppress acts of 
private vengeance. . . . Today it is commonly put forward under the rubric of 'deserts' or 'just 
deserts."').
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A consequentialist legislator may think punishment produces good 
effects in a number of ways: (1) by deterring specific offenders from re
offending after release; 56 (2) by deterring potential offenders from engaging 
in criminal activity; 57 (3) by incapacitating offenders who have shown that 
they will violate the law; 58 (4) by denouncing harmful conduct and, thereby, 
reinforcing socially acceptable norms;59 and (5) by rehabilitating or 
reforming offenders so that they become productive, law abiding members 
of society. 60 The consequentialist justification for punishment, then, is 
forward-looking: it does not appeal to what wrongdoers deserve or how we 
may rectify the wrongs of the past, but rather it appeals to the good 
consequences produced by the threat and imposition of punishment.  

In contrast, retributivism is backward-looking. For a retributivist, 
the purpose of punishment is to "exact retribution by imposing 'deserved' 
punishment in proportion to the offender's blameworthiness." 61 The 

56. See Frase, supra note 54, at 197 ("Deterrence discourages future crimes by this offender 
('special' deterrence) and by other likely offenders ('general' deterrence), by instilling and reinforcing 
fear of punishment."); LAFAVE, supra note 55, at 1.5(a)(1) ("[A]lso called intimidation, or, when the 
deterrence theory is referred to as general deterrence, particular deterrence, criminal punishment aims to 
deter the criminal himself (rather than to deter others) from committing further crimes, by giving him an 
unpleasant experience he will not want to endure again. The validity of this theory has been questioned 
by many, who point out the high recidivism rates of those who have been punished. . . . [I]t has been 
observed that our attempts at prevention by punishment may enjoy an unmeasurable degree of success, 
in that without punishment for purposes of prevention the rate of recidivism might be much higher. This 
assumption is not capable of precise proof, nor is the assertion that in some instances punishment for 
prevention will fill the prisoner with feelings of hatred and desire for revenge against society and thus 
influence future criminal conduct."); see also Paul H. Robinson, Punishing Dangerousness: Cloaking 

Preventive Detention as Criminal Justice, 114 HARv. L. REv. 1429 (2001).  

57. Frase, supra note 54, at 197.  

58. Id. ("Incapacitation prevents crime by imprisoning or executing dangerous offenders, thus 
physically restraining them from committing crimes against the public."); see also LAFAVE, supra note 
55, at 1.5(a)(2) ("[A]lso expressed as incapacitation, isolation, or disablement . .. society may protect 
itself from persons deemed dangerous because of their past criminal conduct by isolating these persons 
from society. If the criminal is imprisoned or executed, he cannot commit further crimes against society.  
Some question this theory because of doubts that those who present a danger of continuing criminality 
can be accurately identified. It has also been noted that resort to restraint without accompanying 
rehabilitative efforts is unwise, as the vast majority of prisoners will ultimately be returned to society.  
The restraint theory is sometimes employed to justify execution or life imprisonment without chance of 
parole for those offenders believed to be beyond rehabilitation.").  

59. See Frase, supra note 54, at 197-98 ("[T]he theory of denunciation (sometimes referred to as 
the expressive function of punishment, indirect general prevention, or affirmative general prevention) 
views criminal penalties as a means of defining and reinforcing important social norms of appropriate 
behavior.").  

60. See id. at 197 ("Rehabilitation is designed to prevent or lessen [an] offender's future criminal 
behavior by addressing the causes of that behavior (through counseling, treatment, education, or 
training)."); see also LAFAVE, supra note 55, at 1.5(a)(3) ("[A]lso called correction or reformation, 
we 'punish' the convicted criminal by giving him appropriate treatment, in order to rehabilitate him and 
return him to society so reformed that he will not desire or need to commit further crimes. It is perhaps 
not entirely correct to call this treatment 'punishment,' as the emphasis is away from making him suffer 
and in the direction of making his life better and more pleasant. The rehabilitation theory rests upon the 
belief that human behavior is the product of antecedent causes, that these causes can be identified, and 
that on this basis therapeutic measures can be employed to effect changes in the behavior of the person 
treated ... [T]he theory of reformation has not as yet shown very satisfactory results in practice.").  

61. See Frase, supra note 54, at 197 ("What some have called 'defining' retributivism seeks to
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retributive goal of punishment is to do justice: to make sure that 
wrongdoers suffer for their wrongdoing.  

How much punishment is appropriate for a particular crime? 
Legislators must answer this question in devising and reforming a criminal 
code, and their opinions will depend on whether they focus on 
consequentialist or retributivist goals of punishment. The primary focus of 
consequentialist considerations will be deterrence, and the amount of 
punishment for a given crime should adequately deter individuals from 
engaging in that criminal behavior. . On consequentialist grounds, 
punishment can be unjustifiably harsh if the good consequences it produces, 
including deterrence, could be achieved by a less harsh punishment.  
Retributivist legislators will focus primarily on the blameworthiness of 
actors who engage in that specific kind of criminal wrongdoing. If 
offenders receive a sentence that makes them suffer more than they deserve, 
then that punishment is unjustified on retributivist grounds. This Article 
argues that regardless of whether legislators aim to fulfill consequentialist 
or retributivist goals of punishment, the denial of retroactive amelioration is 
inconsistent with both of these traditional goals of punishment.62 

B. Denying Retroactive Amelioration Offends Theories of Punishment 

Withholding a lesser punishment from a pre- or post-final judgment 
defendant is contrary to consequentialist and retributivist justifications for 
punishment because the ameliorative legislative change reflects the 
legislature's assessment that the prior penalty is no longer an adequate 
deterrence or an appropriate penalty. 63 In the leading case on retroactive 
amelioration in which the defendant's conduct had been decriminalized, 6 4 

impose penalties which are directly proportional to the seriousness of the offense and the offender's 
blameworthiness."); see also Commonwealth v. Ritter, 13 Pa. D. & C. 285, 290 (Common Pleas Ct.  
1930) ("The second theory which has been urged as a basis for the imposition of penalties is that of 
retribution. This may be regarded as the doctrine of legal revenge, or punishment merely for the sake of 
punishment. It is to pay back the wrong-doer for his wrong-doing, to make him suffer by way of 
retaliation even if no benefit result thereby to himself or to others. This theory of punishment looks to 
the past and not to the future, and rests solely upon the foundation of vindictive justice. It is this idea of 
punishment that generally prevails, even though those who entertain it may not be fully aware of their so 
doing." (emphasis added)); see also Gerard V. Bradley, Retribution: The Central Aim of Punishment, 27 
HARV. J. L. & PUB. POL'Y 19 (2003); Russell L. Christopher, Deterring Retributivism: The Injustice of 
"Just" Punishment, 96 Nw. U. L. REV. 843 (2002); Paul H. Robinson & John M. Darley, The Utility of 
Desert, 91 Nw. U. L. REV. 453 (1997).  

62. See Doren, supra note 36, at 1158.  

63. Id. at 1159. ("The rationale in [People v. Oliver, 134 N.E.2d 197 (N.Y. 1956)] and [In re 
Estrada, 408 P.2d 948 (Cal. 1966)] ... is that punishment serves to protect society, but that this 
protection must be achieved with as little injury to criminals as possible within legislative boundaries.").  

64. Oliver, 134 N.E.2d at 198-99. The defendant in Oliver was fourteen years old when he was 
indicted for the murder of his younger brother in 1945. Committed to a psychiatric hospital, he was 
eventually found not to be insane, at which point the state sought to proceed with the criminal 
prosecution that had begun nine years earlier. In the interim, however, the New York legislature had 
amended the law under which the defendant had been charged and indicted, specifically changing the 
age at which a juvenile could be prosecuted for murder or any other serious crime. Id.
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the New York Court of Appeals stated that: 

Th[e] application of statutes reducing punishment accords with 

the best modern theories concerning the functions of punishment 

in criminal law. According to these theories, the punishment or 

treatment of criminal offenders is directed toward one or more of 

three ends: (1) to discourage and act as a deterrent upon future 

criminal activity [deterrence], (2) to confine the offender so that 

he may not harm society [incapacitation] and (3) to correct and 

rehabilitate the offender [rehabilitation]. 6 5 

Reasoning that the legislature's decriminalization of the offense 

amounted to the clearest expression of legislative intent to ameliorate what 
was once a harsh penalty, the court held that to retain and apply the prior 
penalty to decriminalized conduct would serve no purpose66 except 

vengeance, which is an illegitimate aim of state-sanctioned punishment.6 7 

The court's premise was that the reduced penalty reflected the legislature's 
belief that the lesser penalty was enough to satisfy the various goals of the 

criminal law,68 including deterring criminal activity, protecting society, and 
punishing the offender, among others. Failure to apply the new lesser 
punishment would therefore be a repudiation of the legislature's tacit 
acknowledgement that the prior penalty was set too high. Moreover, the 

Court recognized that both consequentialist and retributivist justifications 
for punishment could be properly satisfied with the new punishment. 6 9 

Although the Court in Oliver was addressing the decriminalization of 

conduct, the argument remains equally valid for the reclassification of 
conduct and the reduction of a sentence.  

65. Id. at 201-02.  

66. Id. at 202 ("Nothing is to be gained by imposing the more severe penalty after such a 
pronouncement; the excess in punishment can, by hypothesis, serve no purpose other than to satisfy a 

desire for vengeance."). The Rhode Island Supreme Court has also stated: "[I]n light of the legislative 
decision to mitigate penalties associated with the crime charged, we believe that all those whose cases 
have not been reduced to final judgment prior to the enactment of the ameliorative statute should be 
accorded the more lenient treatment. . . . To hold otherwise . . . would amount to nothing more than 

arbitrary retribution in contravention of the obvious legislative purpose behind the mitigation of the 
penalty." State v. Macarelli, 375 A.2d 944, 947 (R.I. 1977). In Macarelli, the State invoked the 
jurisdiction's general saving statute to support the contention that the statute as it existed at the time of 
the commission of the crime should govern, thus challenging the retroactive application of the 
ameliorative legislative change arguing that the statutory amendment was an implied repeal of the 
original statute. Even though the court agreed that the amended statute was an implied repeal and that 
the general saving statute was applicable, the court still applied the ameliorative changes retroactively 
because in the court's opinion to deny the application of the less severe penalty would "contravene the 
manifest legislative intent" behind the reduction of the penalty. Id.  

67. Oliver, 134 N.E.2d at 201.  

68. Id. at 202 ("A legislative mitigation of the penalty for a particular crime represents a 
legislative judgment that the lesser penalty or the different treatment is sufficient to meet the legitimate 
ends of the criminal law.").  

69. Id.
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1. Retention of Prior Penalty is Contrary to Consequentialist Theories 

As stated, the consequentialist goals of punishment include the 
specific deterrence of those who have committed crime, the general 
deterrence of potential offenders, and the incapacitation and possible 
rehabilitation of wrongdoers. The denial of retroactive amelioration, 
however, fails to accomplish any of those goals. Thus, a failure to 
retroactively apply ameliorative legislation does not produce the good 
effects morally necessary. to outweigh the harms and burdens of keeping in 
prison those offenders sentenced under the old law.  

First, the denial of an ameliorative change does not do anything to 
undermine the deterrent effect of any criminal sanction. The offender has 
already been convicted and is being punished. The retroactive application 
of ameliorative legislation will not undermine deterrence on anyone7 0 

because no potential criminal will decide to commit a crime because of the 
chance that even if he gets caught, one day the legislature might reduce the 
punishment for that crime. It is rare that legislatures make their criminal 
sentencing less harsh.71 

If, however, the prior penalty is retained in light of an ameliorative 
change, then the current offender may perceive that the punishment was 
unfair and that re-offending is not only warranted but also justified. Thus, 
denial of retroactive amelioration may have the effect of contributing to 
recidivism. For the future offender, on the other hand, the decision to deny 
retroactive amelioration is without merit. With the legislative change, the 
original statute no longer exists except to continue to punish the current 
offender; thus, any potential offender will not face the original punishment 
but the new, ameliorated punishment. Apart from failing to deter future 
criminal activity, the retention of the prior punishment following an 
ameliorative legislative change fails to maximize the benefits to society and 
is more costly, particularly under a theory of incapacitation.  

The decision to retain a harsher punishment will result in an 
offender remaining in custody and separated from society for a greater 

70. Carol Crowther, The Future of Corrections, 381 ANNALS OF THE AM. ACAD. OF POL. & SOC.  
Sci. 147, 149 (1969), ("The implicit assumptions have been: The more time served, the more deter
rence, the more rehabilitation, the more community protection. We found no solid evidence that these 
assumptions are correct, and substantial evidence that they are wrong."). But see In re Estrada, 408 
P.2d 948, 956-57 (Cal. 1965) (Burke, J., dissenting) ("The certainty of punishment has always been 
considered one of the strongest deterrents to crime. That certainty is best afforded when the punishment 
described by the law existent at the time of commission of the crime is promptly and inexorably meted 
out to those who violate the law. By changing the rules to make punishment uncertain the risk assumed 
by those contemplating committing a crime is substantially reduced."); see also Vicory v. State, 400 
N.E.2d 1380, 1383 (Ind. 1980) ("A severe sentence is presumably more of a deterrent than a lesser 
sentence. Those who are not deterred by the more severe penalty exhibit greater depravity and should 
not reap the benefits of the subsequent reclassification.").  

71. See, e.g., Mike Allen, President Urges Harsher Penalties For Accounting Fraud Criminals, 
THE TECH (Cambridge, Mass.), July 10, 2002, at 2 (discussing Congressional Democrats' claims that 
President Bush's proposals are "much weaker" than the ones they proposed regarding sentencing for 
those convicted of accounting fraud).
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period of time, which might increase society's safety from that individual.  
That increased safety, however, comes with tangible financial and social 
costs that could have been reduced or avoided altogether if the retroactive 
application of the ameliorative legislative changes were allowed. Upon 
reducing the penalty for the conduct, the legislature once again has made a 

determination that less punishment will suffice to protect society, which 
means that the conduct is no longer considered to be as serious. Thus the 
individuals need not remain separated from society for as long as was 
initially thought to keep others safe. To retain the original penalty means 
that individuals who could have had their sentences reduced and been' 
released earlier remain wards of the state. Consequently, the jurisdiction 

will continue to incur incarceration costs, such as housing, food, and health 
care for inmates who could have been released sooner. In addition, the 
failure to apply ameliorative changes retroactively will keep offenders 
incapacitated longer and thus occupy space needed for more dangerous 

inmates. Apart from the incarceration costs, there are social costs 
associated with prolonged unnecessary incarceration, such as continued 
social disruption of families and loss of family income.72 

Denying retroactive application also does nothing to serve 

punishment's expressive denouncing function 73 aimed at reinforcing social 
norms and behavior. The retention of a prior penalty in light of an 

ameliorative change does not contribute to the moral condemnation 
expressed by society and may, in fact, detract from it. The ameliorative 
penalty reflects society's new views about the conduct being punished.  
When the legislature reduces the penalty, it represents a new social view 
about the conduct and how it should be punished-specifically, that society 
no longer views it to be as serious and thus the penalty need not be as 
severe.74 

Finally, the decision to deny retroactive amelioration and to retain 
the original penalty does not assist in creating more productive members of 
society. For adherents of the rehabilitative theory of punishment, the goal 

is to create productive members of society by addressing the root causes of 

72. See Drug Policy In America--A Continuing Debate: Report of the Task Force on the Use of 

Criminal Sanctions to the King County Bar Association Board of Trustees, 30 FORDHAM URB. L. J. 499, 

555 (noting that non-economic costs, including social disruption, are involved in drug statutes and 
stressing the potential gains in these areas through drug reform).  

73. See State v. Tapp, 490 P.2d 334, 336 (Utah 1971) ("[I]t is the prerogative of the legislature, 
expressing the will of the people, to fix the penalties for crimes; and the courts should give effect to the 
enactment and the effective date thereof as so declared. . . . [T]o insist on the prior existing harsher 
penalty is a refusal to accept and keep abreast of the process which has been continuing over the years of 
ameliorating and modifying the treatment of antisocial behavior by changing the emphasis from 
vengeance and punishment to treatment and rehabilitation.").  

74. It is also a rationale of the federal courts' disregard of the federal general saving statute to 
apply the ameliorative changes retroactively. See infra Part V.A.4. But see Holiday v. United States, 
683 A.2d 61, 80 (D.C. Cir. 1996) ("When a newer social view decides that certain conduct is no longer 
to be punished, the general [savings] statute steps in and imposes the punishment fixed by an earlier 
generation .").
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criminality. However, the longer that an individual is incarcerated, the 
more those root problems will become exacerbated, and the more time that 
the offender has to become a "better" criminal.  

2. Retention of Prior Penalty is Contrary to Retributivist Theories 

For retributivists, the purpose of punishment is to penalize the 
individual for his wrongful conduct. The punishment that is set needs to be 
proportional to the offender's blameworthiness, but society can only 
approximate a wrongdoers' blameworthiness. The setting of punishment is 
simply inexact. However, an ameliorative change represents a legislative 
acknowledgement, and by proxy a societal acknowledgement as well, that 
the prior penalty was disproportionate to the conduct. To deny the 
ameliorative change to previously convicted individuals would be to 
acknowledge that the punishment was too harsh-it was unjustified-but 
then not to do anything about it. To continue to apply the former, more 
severe punishment following an ameliorative change is a repudiation of the 
proportionality principle7 5 and undermines the retributivist goal of 
punishment. According to the legislature, the new punishment is sufficient 
enough to satisfy the retributive criminal law goals and a more excessive 
penalty would therefore be morally unjustified.  

The decision of the Georgia Legislature to deny the retroactive 
application of the 2006 Amendment to Wilson is unsupported by either 
utilitarian or retributivist justifications for punishment. The Georgia 
Legislature's decision to amend the aggravated child molestation statute 
was an acknowledgement that the original penalty was too severe; thus, the 
legislature reduced it to reflect a new legislative intent76 for punishing 
adolescents that engage in consensual sexual conduct. Recognizing the 
disproportionality of the penalty for the aggravated child molestation statue 
compared to the statutory rape statute for adolescents, the Georgia 
Legislature decided that the original penalty was inappropriate and 
amended the statute. In doing so, the Georgia Legislature initially acted 
contrary to utilitarian and retributivist principles because the original 
punishment neither satisfied the consequentialist justifications nor was 
proportional to the conduct, and therefore exceeded the "just deserts"7 7 of 
the offenders. When the Georgia Legislature amended the child 
molestation statute, not only was it an acknowledgement that the prior 
penalty was too harsh, but it also demonstrated that society was ill-served 
by giving adolescents a mandatory minimum ten-year sentence for 
consensual sexual conduct whereas elsewhere in the criminal code such 

75. For a discussion of the proportionality principal as it applies to non-capital criminal cases, see 
Donna H. Lee, Resuscitating Proportionality in Noncapital Criminal Sentencing, 40 ARz. ST. L. J. 527 
(2008).  

76. See Rep. Clarke Calls for Immediate Release of Genarlow Wilson, supra note 15.  

77. See infra note 134 and accompanying text.
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actions are punished with less severe penalties. Society does not derive a 
benefit by continuing to punish Wilson at the original penalty level and 
incurs a variety of costs, such as increased incarceration costs, for the 
additional time that Wilson was to serve.  

While the current practice of retroactive amelioration is a step in 
the right direction, the partial retroactive amelioration, which is limited in 
scope to pre-final judgment defendants and applies only in the absence of 
express saving clauses, also fails to support the legitimate goals of 
punishment. Therefore, this Article advocates for full retroactive 
amelioration, enacted by the legislature, 78 which seeks to make the current 
practice more uniform by having jurisdictions do away with the express 
saving clause and adopt a retroactive amelioration statute that includes a 
general saving statute and an ameliorative amendment exception. More 
importantly, such a change would expand the scope of retroactive 
amelioration to individuals with finalized convictions.  

III. The Proposed Retroactive Amelioration Statute 

Legislatures bear the responsibility for setting the appropriate 
punishment level for an offense as they seek to pursue legitimate goals of 
punishment, such as retribution, deterrence, or incapacitation. By adopting 
a retroactive amelioration statute, the legislature can orchestrate the manner 
in which retroactive amelioration will be conducted. The retroactive 
amelioration statute allows legislatures the opportunity to correct knee-jerk, 
reactive lawmaking that may have occurred in response to a perceived 
criminal justice epidemic. 79 By adopting a retroactive amelioration statute, 
the legislature can formulate a uniform and consistent practice within a 
jurisdiction, and the courts will no longer have to ascertain whether the 
legislature intended to allow a defendant to be the beneficiary of an 
ameliorative change. The goal of the retroactive amelioration statute is to 
apply ameliorative changes retroactively, not only to defendants whose 
cases are pending, but also to defendants whose cases have become final. It 
is aimed at removing the temporal distinction that prevents defendants with 
finalized convictions from benefiting from ameliorative criminal 

78. I disagree with the position that retroactive law-making is best left to the discretion of the 
courts. Particularly in the context of ameliorative changes, courts can decide either to implement such 
changes or not, resulting in a lack of uniformity with respect to retroactivity. See Dan M. Kahan, Some 
Realism About Retroactive Criminal Lawmaking, 3 ROGER WILLIAMS U. L. REV. 95, 116-17 (1997) 
("The way to secure the benefits of retroactive lawmaking while minimizing the risks associated with it 
is to confine the exercise of that power to the institution most likely to exercise it wisely [i.e. the courts].  
The Ex Post Facto Clause helps to achieve that objective by denying retroactive lawmaking powers to 
the legislature, which as a result has all the more incentive to delegate this vital power to courts."); see 
also Harold J. Krent, Should Bouie Be Buoyed?: Judicial Retroactive Lawmaking and the Ex Post Facto 
Clause, 3 ROGER WILLIAMS U. L. REV. 35, 40 (1997) (arguing that although ex post facto principles 
apply to courts in the criminal context, courts have not in fact afforded individuals significant protection 
from retroactive judicial change).  

79. GRUPP, supra note 35, at 4.
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legislation. The proposed statute encourages legislatures to expand the 
scope of retroactive amelioration to defendants with finalized convictions, 
to cease using the express saving clause as a legislative device to thwart the 
triggering of the abatement doctrine, and to rely exclusively on the 
retroactive amelioration statute, which contains a general saving clause. In 
advance of discussing the details of the proposed statute, it is necessary to 
define what constitutes amelioration.  

A. Amelioration Typology 

Amelioration is difficult to define. 80 Borrowing from a previously 
established typology, 81 amelioration can be classified as either the 
decriminalization of conduct; 82  the reclassification of conduct; 83  or the 
reduction of a sentence. 84 For example, when a legislature repeals a statute, 
deleting it entirely from the criminal code and not replacing it, this 
constitutes the decriminalization of conduct, also known as an "unqualified 
repeal." 85 Also, when there is a change in the designation of an offense 
from a criminal violation to a civil one,86 this too is the decriminalization of 
conduct. 87 The change in the designation of conduct from criminal to civil 

80. 1 WHARTON'S CRIMINAL LAW 42 n.3 (12th ed. 1932) (noting that there is some controversy 
over what constitutes the mitigation of a prior penalty).  

81. See Today's Law and Yesterday's Crime, supra note 30, at 131-45.  

82. Id. at141.  
83. Id. at 139-40.  

84. Id. at131-39.  
85. Id. at 121 n.10 ("For present purposes, an unqualified repeal is defined as a repeal without 

express language that pending prosecutions and liability for past violations will not be extinguished."); 
see also Jessie A. Amos, Case Law Update September 1, 1999-August 31, 2000, 2 TEx. TECH J. TEX.  
ADMIN. L. 1, 99 (2001) ("When a right or remedy is dependent on a statute, the unqualified repeal of 
that statute operates to deprive the party of all such rights that have not become vested or reduced to 
final judgment.").  

86. See, e.g., United States v. Blue Sea Line, 553 F.2d 445, 446 (5th Cir. 1977) (considering the 
reclassification of a federal offense from criminal to civil offense); United States v. Mechem, 509 F.2d 
1193, 1194-96 (10th Cir. 1975) (same).  

87. Another example of the decriminalization of conduct is when a constitutional provision is 
passed that decriminalizes conduct and creates a protected right, e.g., the repeal of the Eighteenth 
Amendment and its replacement with the Twenty First Amendment. In that same vein, the 
decriminalization of conduct occurs when the legislature repeals a statute and then replaces it with an 
affirmative right, e.g., the repeal of discriminatory laws with the Civil Rights Act of 1964, 42 U.S.C.  

1971 (2006), and establishing an affirmative right not to be discriminated against. See Hamm v. City 
of Rock Hill, 379 U.S. 306, 316 (1965). While the change in forum from a juvenile hearing to an adult 
criminal trial has also been labeled as the decriminalization of conduct. This author disagrees and has 
therefore classified this type of change as the reclassification of conduct. The change in forum from an 
adult criminal trial to a juvenile proceeding has been considered by at least one court to be equivalent to 
the decriminalization of conduct. See, e.g., People v. Oliver, 134 N.E.2d 197, 202 (N.Y. 1956) 
(reclassifying offenses committed by individuals between the ages of twelve and fourteen from criminal 
to juvenile offenses, thereby reducing the penalty and changing the legal forum). Juvenile proceedings, 
technically, are considered non-criminal because the process lacks the full safeguards of an adult trial, 
such as the right to jury trial. The process, however, has more elements associated with a criminal 
prosecution rather than a civil proceeding. Thus, I categorize this type of change as a reclassification of 
conduct.



In With the New, Out With the Old

signals that the legislature no longer considers the conduct serious enough 
to deprive an individual of liberty. 88 In the second category, conduct is 
reclassified resulting in an ameliorative sentencing change.  

When a legislature changes the previous categorization of conduct 
from a higher class felony to a lower one or from a felony to a misdemeanor 
and reduces the punishment attached to a specific criminal offense,89 it is 
the reclassification of conduct. This type of ameliorative change often 
occurs in two steps. Initially, the conduct is reclassified to a lower degree 
and then the sentence is reduced accordingly so that it is proportional to the 
other categories.90 The last remaining category of ameliorative changes is 
the reduction of a sentence.  

Reducing the sentence for an offense occurs when the legislature 
lessens the penalty for proscribed conduct without changing the offense.  
Theoretically, it is easy to assess whether this has occurred because the 
new, or amended, statute has a penalty that is lower than the penalty in the 
original statute. Practically, however, it is more complex because 
sentencing is often presented as a range with minimum and maximum 
values. For example, if the penalty for an offense is five years and the 
.legislature reduces it to three, then it is evident that the penalty has been 
ameliorated. If, however, the penalty for an offense has a minimum and a 
maximum value, then amelioration will be said to occur if the minimum is 
decreased regardless of what happens with the maximum. 91 

When a legislature amends a statute and the change can be 
categorized as either the decriminalization or the reclassification of conduct 
or a sentence reduction, the change is therefore ameliorative and should be 
given retroactive effect. Under the current framework, these changes are 
either denied outright or restricted to pre-final judgment defendants. The 
proposed statute removes the limitations and expands the scope of 

88. The importance of protecting an individual from being deprived of liberty can be seen in the 
numerous cases identifying under what circumstances counsel should attach in order to protect an 
individual's liberty interest. See, e.g., Alabama v. Shelton, 535 U.S. 654 (2002) (holding that a lawyer 
must be appointed for a defendant before the imposition of a suspended prison sentence); Nichols v.  
United States, 511 U.S. 738 (1994) (holding that a court can only consider a defendant's uncounseled 
misdemeanor in conviction in sentencing for a subsequent offence if that misdemeanor conviction did 
not result in imprisonment); Scott v. Illinois, 440 U.S. 367 (1979) (holding that a state can only imprison 
a defendant that had been represented by counsel); Argersinger v. Hamlin, 407 U.S. 25 (1972) 
(incorporating the Sixth Amendment right to counsel against the states through the Fourteenth 
Amendment); Gideon v. Wainwright, 372 U.S. 335 (1963) (holding that the Sixth Amendment requires 
defendants who cannot afford their own attorneys be provided with counsel).  

89. See Today's Law and Yesterday's Crime, supra note 30, at 139.  

90. Id. The Reclassification of Conduct category of amelioration raises concerns in the post
Booker and Blakely era that the new penalty must be proven to a jury because the substantive elements 
of the offense have changed. See supra note 53. However, Booker and Blakely focused on sentence 
enhancements, not reductions, thus the Booker and Blakely restrictions are not applicable.  

91. The following are examples of when an ameliorative change has occurred following a 
decrease in the minimum sentencing value: (a) the minimum is decreased and the maximum remains 
unchanged; (b) the minimum is decreased and the maximum is increased; and (c) both the maximum and 
the minimum are decreased.

2009] 19



AM. J. CRIM. L.

retroactive amelioration to encompass all defendants to whom the amended 
statute may apply 

B. Expand the Scope of Retroactive Amelioration 

A minority of jurisdictions has adopted an ameliorative amendment 
exception to their general saving statutes that gives retroactive effect to 
ameliorative legislative changes. It is restricted, however, to pre-final 
judgment defendants, resulting in a limited number of defendants being 
eligible to receive the benefits of an ameliorative sentencing change. The 
proposed retroactive amelioration statute provides a post-final judgment 
provision where individuals with finalized convictions can seek to have an 
ameliorative sentencing change applied to them through a sentence 
readjustment hearing.  

After the passage of a statutory amendment that ameliorates the 
sentence for specific conduct, a defendant who was formerly convicted 
under the original statute should have his sentence adjusted accordingly. 92 

It is the responsibility of the State to change a defendant's sentence to 
adequately reflect the new penalty. The procedure will be for an, 
administrative sentencing board to review the legislative changes in which 
the penalty for an offense has been ameliorated, identify the pool of eligible 
defendants, and adjust their sentences accordingly. If, however, the 
administrative sentencing board fails to adjust the sentence, then the 
defendant can request a sentence readjustment hearing to have his sentence 
readjusted in accordance with the new penalty. The sentence readjustment 
hearing is an administrative procedure in which a duly elected or appointed 
sentencing officer will adjust the defendant's sentence so that it comports 
with the new ameliorative change. Once the sentence has been adjusted, the 
defendant can petition for an expedited parole review if the jurisdiction has 
retained its discretionary parole board process. Otherwise, the adjusted 
sentence establishes the new parameters of the defendant's sentence.  
Neither the change in the sentence nor the request for a readjustment will 
provide the defendant with any additional rights to further challenge the 
adjudication of guilt or to seek additional opportunities for judicial review 
apart from the preexisting challenges that the defendant may already 

92. Sundberg v. State, 652 P.2d 113, 116 (Alaska Ct. App. 1982) ("[W]hile not binding on the 
trial court, the new code does give an indication of current legislative intent and, absent factors in a 
specific case warranting a harsher sentence, the defendant should be sentenced within the range of 
sentences provided by the new code, at least to the extent that his conduct corresponds exactly to 
conduct prohibited by a specific provision, or provisions of the new code."). One potential argument 
against sentence readjustment is that the defendant may receive a sentencing windfall. For example, the 
prosecution accepted a plea on a statute that is ameliorated later in exchange for the dismissal of charges 
that have not been ameliorated. The defendant would then get the benefit of the reduced penalty. While 
it appears to be windfall for the defendant, the process also holds true for the defendant. The defendant 
may have been convicted under the non-ameliorated statute and thus would not be entitled to the change.  
While leaving it up to chance may appear unseemly, defendants frequently take similar chances 
whenever they elect to go to trial and take a chance on a jury verdict.
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possess. While the process is beneficial for the defendant, such as the 
reduction of the sentence, it is also beneficial for society in the form of the 
reduction of incarceration costs.  

C. Cease Using the Express Saving Clause 

Under the current practice, courts and legislatures have been willing 
to permit retroactive amelioration provided that the newly amended statute 
does not have an express saving clause. 93 Yet, the purpose of such clauses 
has expanded considerably. The proponents of the express saving clause 
initially created it to prevent the triggering of the common-law doctrine of 
abatement. While the clause continues to perform that function, preventing 
the premature termination of pending prosecutions, it is also used to retain 
the original penalty following an ameliorative legislative change. To 
prevent that manifest injustice from occurring, jurisdictions need to cease 
using the express saving clause and adopt a retroactive amelioration statute 
that has a general saving clause 94 that will prevent the abatement of 
prosecutions and also allow for the retroactive application of ameliorative 
changes. At present, there are only a few jurisdictions that do not have a 
general saving statute 95 and thus rely on either the express saving clause or 
a constitutional saving clause to prevent abatement. This Article 
recommends that jurisdictions cease using the express saving clause 
altogether. If jurisdictions were to adopt the proposed retroactive 
amelioration statute, then there would be no need for such a clause.  
Moreover, the adoption of the proposed retroactive amelioration statute 
would rein in courts that apply ameliorative changes despite the existence 
of a general saving statute.  

While the proposed retroactive amelioration statute appears to be a 
monumental change to the criminal justice system, it is not. Legislatures 
and courts allow exceptions such as amelioration even in the face of 
principles that emphasize prospectivity. And, the original purpose of the 
saving clause is to prevent the common-law doctrine of abatement, not 
retroactive amelioration.  

IV. Statutory Retroactivity and the Saving Clause 

In general, retroactivity9 6 is a disfavored legal principle 97 because it 

93. See infra Part V.  
94. See infra Appendix I.  
95. See infra Appendix II (showing that only three jurisdictions-Alabama, Delaware, and 

Mississippi-do not have general saving statutes).  

96. SUTHERLAND, supra note 25, 41:1 ("The terms 'retroactive' and 'retrospective' are 

synonymous in judicial usage and may be employed interchangeably.").  
97. Courts are reluctant to give retroactive effect to constitutional rule changes, and also rely on a 

presumption against statutory retroactivity to prevent the retroactive application of legislation. See 
Landgraf v. USI Film Prod., 511 U.S. 244, 270 (1994) ("The presumption against statutory retroactivity
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is considered unfair98 to change the laws upon which conduct is based and 
then apply the new law to that conduct. Statutory retroactivity 99 is no 
different.'0 0 The prevailing thought is that applying a new or amended 
statute retroactively to antecedent conduct is disadvantageous because an 
individual should be aware of the law in advance of acting.10 1 Retroactive 
lawmaking may be disfavored, but it is not unconstitutional provided that 
the new or amended statute does not criminalize new conduct or impose a 
more severe penalty' 0 2 for an existing crime. Moreover, retroactive statutes 
are often necessary.' 0 3 Even still, statutes are presumed to operate 
prospectively.10 4 To insure that legislative changes are not given retroactive 
effect, this principle of nonretroactivity is reflected constitutionally, in the 
ex post facto,10 5 retroactive,106 and saving clauses;' 07 statutorily, in the 

has consistently been explained by reference to the unfairness of imposing new burdens on persons after 
the fact."); Teague v. Lane, 489 U.S. 288, 307 (1989) ("First, a new rule should be applied retroactively 
if it places 'certain kinds of primary, private individual contact beyond the power of the criminal law
making authority to proscribe. Second, a new rule should be applied retroactively if it requires the 
observance of 'those procedures that ... are implicit in the concept of ordered liberty.").  

98. Seeman, supra note 31, at 93; Elmer B. Smead, The Rule Against Retroactive Legislation: A 
Basic Principle of Jurisprudence, 20 MINN. L. REV. 775, 777 (1935); Bryant Smith, Retroactive Laws 
and Vested Rights, 5 TEx. L. REV. 231, 237 (1927) [hereinafter Smith I]; see also SUTHERLAND, supra 
note 25, 41:2 ("A fundamental principle of jurisprudence holds that retroactive application of new 
laws is usually unfair." There are, however, two exceptions to this general principle. If the statute: (1) 
confers benefits, provided that a class of persons is not arbitrarily deprived of the benefits; and (2) 
"bring[s] legal rights and relationships into conformity with what people thought they were.").  

99. See Smith I, supra note 98, at 231-32 ("The term retroactive, as applied to legislation, seems 
to be used with a number of different meanings. One is that a law is retroactive if it extinguishes or 
impairs legal rights already acquired by the individual under the laws previously existing. . . . Another 
meaning is that a law is retroactive if it assumes to give effect to a past event, in order to create a present 
right or duty. And a third is that a law is retroactive when it assumes to give to a past event the effect of 
creating rights and duties ab initio, or as of some time prior to the retroactive law.").  

100. See Debra .Lyn Bassett, In the Wake of Schooner Peggy: Deconstructing Legislative 
Retroactivity Analysis, 69 U. CIN. L. REV. 453 (2001); Smead, supra note 98, at 780-81; see also 82 
C.J.S. Statutes 415 (1999).  

101. SUTHERLAND, supra note 25, 41:2 ("There is general consensus that notice or warning of a 
rule should be given in- advance of the actions whose effects will be judged."); see also Prospective 
Overruling and Retroactive Application in the Federal Courts, supra note 47, at 944-45.  

102. Charles B. Hochman, The Supreme Court and the Constitutionality of Retroactive 

Legislation, 73 HARV. L. REV. 692 (1960); Smith I, supra note 98, at 234 ("Since there is no provision, 
either in the Federal Constitution or in most state constitutions, which expressly forbids retroactive 
legislation .. . 'retrospective laws which do not impair the obligations of contracts or partake of the 
character of ex post facto laws are not condemned or forbidden by any part of the constitution."').  

103. See Smith I, supra note 98, at 237 ("It is perhaps always preferable to legislate before rather 
than after the event, but situations arise where a law may be better late than never and a retroactive law 
than no law at all."); Smith II, supra note 21, at 411 ("The first thought. . . is that American authorities 
denounce retroactivity in the abstract but frequently sustain it in the particular case.").  

104. Ann Woolhandler, Public Rights, Private Rights, and Statutory Retroactivity, 94 GEO. L.J.  
1015, 1016 (2006).  

105. See U.S. CONST. art. I, 9 ("No ... ex post facto law shall be passed."); U.S. CONST. art. I 
10 ("No state shall ... pass any ... ex post facto law."). See generally, Ryan D. Frei, Casenote, Does 

Time Eclipse Crime? Stogner v. California and the Court's Determination of the Ex Post Facto 

Limitations on Retroactive Justice, 38 U. RICH. L. REV. 1011 (2004) (examining the Supreme Court's 

attempt to give firm judicial guidance in the gray area of the application of the ex post facto clauses to 
criminal statutes of limitations in Stronger v. California, 539 U.S. 607 (2003)).
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express saving clauses 108 and general saving statutes; 10 9 and, judicially, in a 
presumption against retroactivity." There are, however, several 
recognized exceptions to the principle of nonretroactivity.  

First, the legislature's intent to allow statutory retroactivity is 
expressly or impliedly indicated. Second, the statutory amendment is either 
ameliorative or curative." And finally, legislative retroactivity is required 
when the "reasonable expectations" of the parties require it.112 These 
circumstances permit the retroactive application of a statute, provided that 
the legislative change does not result in an injustice, 1 13 but they do not 
require retroactive amelioration. The saving provisions are a legislative 
device that were created and are used for a limited purpose. The purpose of 
the clauses is specifically to counter the common-law doctrine of 
abatement,1 14 a doctrine that has been both widely accepted" and roundly 

106. See COLO. CONST. art. II, 11 ("No ... law ... retrospective in its operation ... shall be 
passed by the general assembly."); GA. CONST. art. I, 1, Para. 10; IDAHO CONST. art. XI, 12; MD.  
CONST. DECL. OF RIGHTS art. 17 ("That retrospective Laws, punishing acts committed before the 
existence of such Laws, and by them only declared criminal are oppressive, unjust and incompatible 
with liberty .... "); MO. CONST. art. I, 13; N.H. CONST. part 1, art. 23 ("Retrospective laws are highly 
injurious, oppressive, and unjust. No such laws, therefore, should be made, either for the decision of 
civil causes, or the punishment of offenses."); N.C. CONST. art. I, 16 ("Retrospective laws, punishing 
acts committed before the existence of such laws and by them only declared criminal, are oppressive, 
unjust, and incompatible with liberty .... "); OHIO CONST. art. II, 28 ("The general assembly shall 
have no power to pass retroactive laws .... "); TENN. CONST. art. I, 20; TEx. CONST. art. I, 16; see 
also infra Appendix II.  

107. See Margaret A. Burnham, Saving Constitutional Rights from Judicial Scrutiny: The Savings 
Clause in the Law of the Commonwealth of the Caribbean, 36 U. MIAMI INTER-AM. L. REv. 249, 249 
(2005) (discussing the use of the constitutional saving clause to retain the preexisting laws prior to a 
nation's independence); see also infra Appendix II.  

108. See infra Part IV.A.  
109. See id.  
110. Landgraf v. USI Film Prod., 511 U.S. 244, 264 (1994).  
111. Kendall, 530 A.2d at 336 ("Under this exception, an amendment to a statute can be given 

retroactive effect if it is designed merely to carry out or explain the intent of the original statute....  
[A]n amendment which falls within the curative exception can be retroactively applied consistent with 
the general rule of prospectivity because its purpose is to remedy a perceived imperfection in or 
misapplication of a statute and not to alter the intended scope or purposes of the original act."); see also 
SUTHERLAND, supra note 25, 41:11 ("A curative act is a statute passed to cure defects in prior law, or 
to validate legal proceedings, instruments, or acts of public and private administrative authorities....  
Generally, curative acts are made necessary by inadvertence or error in the original enactment of a 
statute or in its administration . . . [and] can be given retroactive effect if it is designed merely to carry 
out or explain the intent of the original legislation.").  

112. Fasching v. Kallinger, 546 A.2d 1094, 1096 (N.J. Super. Ct. App. Div. 1988).  
113. SUTHERLAND, supra note 25, 41:2; see also Fasching, 546 A.2d at 1096 (noting that 

legislative changes will not be given retroactive effect if it results in an injustice).  
114. See Seeman, supra note 31, at 80; Effect of Repeal of a Criminal Statute Upon Prosecutions 

for Prior Acts, supra note 29, at 744-45 (reviewing the history of the rule, and noting that since the 19th 
century it has been applied consistently); Ruud, supra note 33, at 286 ("The function of the savings 
clause is to express the legislative intention to preserve the designated expectancies, rights or obligations 
from immediate destruction or interference."); see also supra note 29 (discussing the origins of the 
doctrine).  

115. See United States v. Schooner Peggy, 5 U.S. (1 Cranch) 103 (1801) (adopting the abatement 
doctrine in American jurisprudence); see also Hamm v. City of Rock Hill, 379 U.S. 306, 323 (1964) 
("The [abatement] doctrine has its origins in the English common law . . . and has been embraced in
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criticized, 116 not to prevent retroactive amelioration. To understand the 

intended limited scope of the saving provisions, it is necessary also to 

understand the abatement doctrine and its application.  

A. The Saving Provisions 

In order to be effective, a legislature is required to insert an express 

saving clause"' into a new or amended statute. The inclusion of an express 

saving clause in the newly amended statute demonstrates the legislature's 

intent that all ongoing prosecutions should continue unabated and not be 

subjected to a "legislative pardon."1 18  By inserting an express saving 

clause, the legislature makes a clear and unequivocal statement that the 

amended statute shall not have any effect on either the status or prosecution 

of prior conduct. With numerous statutory changes, legislatures have often 

failed to include an express saving clause in the amended statute, resulting 

in the unanticipated triggering of the abatement doctrine. In response to 

this "legislative inadvertence,"' 19 the general saving statute has been created 

and adopted at the federal level' 20 and in a majority of state jurisdictions.121 

The general saving statute's purpose122 is to serve as a standing rule 

of the legislature's intent to save previously commenced prosecutions from 

American state and federal jurisprudence." (internal citations omitted)).  

116. See, e.g., Albert Levitt, Repeal of Penal Statutes and Effect on Pending Prosecutions, 9 

A.B.A. J. 715, 715 (1923) (claiming that there is no "adequate reason" for keeping the abatement 

doctrine as it is).  

117. For example, the specific saving clause contained in Georgia's amended aggravated child 

molestation statute reads in pertinent part: "The provisions of this Act shall not affect or abate the status 

as a crime of any such act or omission which occurred prior to the effective date of the Act repealing, 

repealing and reenacting, or amending such law, nor shall the prosecution of such crime be abated as a 

result of such repeal, repeal and reenactment, or amendment." 2006 Ga. Laws 379 (emphasis added).  

118. See MacKenzie, supra note 29, at 173 (suggesting that the abatement doctrine is based on an 

inference of legislative pardon).  

119. See, e.g., Holiday v. United States, 683 A.2d 61, 66-67 (D.C. Cir. 1996) ("As a way of 

preventing abatements of criminal prosecutions and other liabilities when legislatures failed to provide 

special savings clauses in the repealing legislation, state legislatures began in the last century to adopt 

general savings statutes applicable thereafter to all repeals, amendments, and reenactments of criminal 

and civil liabilities."); LaPorte v. State, 132 P. 563, 564-65 (Ariz. 1913) ("The history of legislation .. .  

shows that through the inattention, carelessness, and inadvertence of the lawmaking body crimes and 

penalties have been abolished, changed, or modified after the commission of the offense and before trial 

in such material way as to effect many legislative pardons. To prevent such mistakes and miscarriages 

of justice many of the states have enacted general saving statutes.").  

120. 1 U.S.C. 109 (2006).  

121. See infra Appendix II for a list of savings provisions in each state.  

122. Ruud, supra note 33, at 292-93: 

A savings clause may be general or specific; that is, it may be of general 
application to all acts of the legislature or it may apply to the specific act of which 
it is a part. The general savings clause may be found in either the constitution or 
the statutes. The general savings statute, in turn, is generally a part of a general 
interpretation act.  

See also Seeman, supra note 31, at 80 ("The legislation may be of two sorts: it may be precise and 

definite, or it may be general in terms.").
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abatement.123 Most notably, the statute operates to prevent the premature 
termination of a prosecution following a legislative change in which the 
penalty is increased, i.e. a technical abatement, 124 and would thus be.barred 
under the Ex Post Facto Clause. With the general saving statute, and by 
extension the constitutional saving clause, the burden of having to include 
an express saving clause following each statutory change is alleviated thus 
removing the concern of unwarranted abatement which if triggered has dire 
consequences.  

B. The Common-Law Doctrine of Abatement 

The common law doctrine of abatement1 25 terminates all pending 
prosecutions following a legislative change 12 6 unless the legislature 
expresses a contrary intent by the insertion of an express saving clause in 
the new or amended statute.127 The abatement doctrine is based upon the 
principle that a legislative change is tantamount to a repeal of the existing 
statute, even if the legislature has re-enacted the statute in much the same 
form or has simply amended portions of it.128 The abatement doctrine is 
based upon the fundamental premise that any legislative change without an 
express saving clause is equivalent to the statute having never existed. 12 9 

123. See Ruud, supra note 33, at 298 ("The purpose in enacting a general savings statute is to 
establish a general legislative policy concerning the effect of repeals and to avoid having to include a 
specific savings clause in each act in order to carry out that policy.").  

124. People v. Alexander, 224 Cal. Rptr. 290, 300 (Cal. Dist. Ct. App. 1986) ("[T]he California 
Supreme Court opined that this general saving clause was not meant to abrogate the common law rule, 
but only to prevent its mechanical application and forestall the 'technical abatement' of prosecutions 
where the repeal of a statute was clearly not intended as a pardon for past conduct.").  

125. See supra notes 29-32 and accompanying text.  
126. See Levitt, supra note 116, at 716 ("[T]he repeal of a statute was an absolute bar to a 

prosecution for an offense committed against the statute. . . . [I]t has consistently been affirmed that ...  
the repeal of a statute without a saving clause has as its result the release or acquittal of any one who is 
under prosecution for an act committed against a repealed statute." (citing United States v. Passmore, 4 
U.S. (4 Dall.) 372 (1804))); see also Bell v. Maryland, 378 U.S. 226, 230 (1964) (stating the "universal 
common-law rule" that "when the legislature repeals a criminal statute or otherwise removes the State's 
condemnation from conduct that was formerly deemed criminal, this action requires the dismissal of a 
pending criminal proceeding charging such conduct."); R. Inhabitants of Mawgan (1838) 112 Eng. Rep.  
927, 928 (Q.B.) ("[T]he repeal of a statute does not invalidate what has been done under its authority 
before the repeal. The effect of the repeal is .. . to prevent any step being taken under the authority of 
the repealed Act.").  

127. See 1 HALE, supra note 29, at 291 ("[W]hen an offense is made ... by an act of parliament, 
and then those acts are repealed, the offenses committed before such repeal, and the proceedings 
thereupon are discharged by such repeal, and cannot be proceeded upon after such a repeal, unless a 
special clause in the act of repeal be made enabling such proceeding after the repeal, for offenses 
committed before the repeal."). Later, the expression of that contrary intent would be manifested 
through the general saving statute or the constitutional saving clause.  

128. See, e.g., Holiday v. United States, 683 A.2d 61, 66 (D.C. Cir. 1996) (explaining that, in the 
absence of a savings statute, legislative change abates criminal prosecutions "whether the legislation was 
an outright repeal or merely an amendment or reenactment").  

129. Yeaton v. United States, 9 U.S. (5 Cranch) 281, 283 (1809) ("The court is ... of opinion, that 
this cause is to be considered as if no sentence had been pronounced; and if no sentence had been 
pronounced, it has been long settled, on general principles, that after the expiration or repeal of a law, no
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Jurists and scholars alike, however, have criticized the doctrine for being 
flawed and unsupported from its inception130 and for its continued use 
without thoughtful analysis. 13 1 In defense of the doctrine, courts have 
reasoned that a legislative change is analogous to a pardon of the actual 
offense 132 and results in a rescission of the court's power and authority to 
continue the prosecution. 133 

Commentators nonetheless have emphasized that the sole authority 
of the court does not emanate from the legislature, and thus total authority 
cannot be divested simply because a legislative change has occurred.134 

These same commentators have also objected to the notion that a legislative 
change means that the statute never existed and that the conduct that was 
committed is no longer socially proscribed and is therefore not punishable.  
They have contended that this argument is flawed because it obscures the 
fact that not only was the conduct committed, but it was also illegal at the 
time of its commission.135 They have therefore suggested that the 
abatement doctrine is unjust because offenders who violate an existing 
statute are absolved from liability simply because the legislature enacted a 

penalty can be enforced, nor punishment inflicted, for violations of the law committed while it was in 
force."); see also Effect of Repeal of a Criminal Statute Upon Prosecutions for Prior Acts, supra note 

29, at 748.  
130. See Levitt, supra note 116, at 715 ("The writer [Albert Levitt] ventures to believe that the 

existing rule [the doctrine of abatement] is based upon the continued, thoughtless acceptance of an 
unsupported statement made by Hale, in his Pleas of the Crown[.]"); see also Effect of Repeal of a 
Criminal Statute Upon Prosecutions for Prior Acts, supra note 29, at 747 ("The rule, which appears so 

practically undesirable and which was based upon no authority in Hale's time, has received little 
analysis at the hands of the courts or writers.").  

131. See Levitt, supra note 116, at 716 ("[N]o court seems to have thought the matter worthy of a 
thorough analysis in light of its history.... That a rule of such importance to the general welfare should 
have been accepted without question and without change for two hundred and fifty years is. ... as 
remarkable an example of thoughtless judicial laissez faire as can be found in the history of the criminal 
law.").  

132. See Effect of Repeal of a Criminal Statute Upon Prosecution for Prior Acts, supra note 29, at 
749 ("[I]t is argued that the repeal acts as a 'legislative pardon', that the legislature intended thereby to 
forgive past offenders."); Seeman, supra note 31, at 80 ("The common law rule has always been that 
once a law has been repealed, it shall henceforth be as if it had never existed, but this rule has often been 
modified by legislation and by qualifying judicial rules."); see also Sekt v. Justice's Ct. of San Rafael, 
159 P.2d 17, 21 (Cal. 1945) ("[The common law rule of abatement] is based on presumed legislative 
intent, it being presumed the repeal was intended as an implied legislative pardon.").  

133. See Levitt, supra note 116, at 716 (listing four reasons given by courts for the doctrine of 
abatement: the absence of a law to be enforced by the courts, the absence of an offense to be punished;, 
the release of an offender's guilt, and the absence of power in the court to proceed with the prosecution).  

134. Id. See also Effect of Repeal of a Criminal Statute Upon Prosecutions for Prior Acts, supra 

note 29, at 748-49 (arguing that the authority of the courts to enforce punishment does not depend on a 
repealed statute, but rather depends upon the Constitution or some other statute); John C. Eastman, 
Philosopher King Courts: Is the Exercise of Higher Law Authority Without a Higher Law Foundation 

Legitimate?, 54 DRAKE L. REV. 831, 834-35 (2006) (asserting that it is universally acknowledged in this 
country that the Constitution represents a higher law than statutory law, and that in the event of a 

conflict, it is the duty of the judiciary to give effect to the Constitution).  
135. See Effect of Repeal of a Criminal Statute Upon Prosecutions for Prior Acts, supra note 29, 

at 748 ("At the time of commission the act was wrong as a substantive matter; this fact cannot be 
changed by the repeal.").
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change.136 These commentators' assessment of the abatement doctrine is 
partially correct. The court's power and authority to maintain a previously 
commenced prosecution should continue unabated when the legislature 
repeals and reenacts or amends a statute. Its power and authority should, 
however, be divested when there is an unqualified repeal of a statute which 
amounts to the decriminalization of the conduct. In this instance, that 
which was once proscribed is no longer criminal and thus any existing 
prosecution should be terminated. An unqualified repeal is clearly 
ameliorative and should therefore be applied retroactively both to pre- and 
post-final judgment defendants. 137 It is not the same however when the 
legislature repeals and reenacts or amends a statute.  

Unlike the decriminalization of conduct which is a statement that 
once proscribed conduct is no longer illegal, a legislative repeal and 
reenactment or amendment of a statute is a reassessment of the appropriate 
penalty for that which is still proscribed conduct. Therefore, these changes 
should not trigger the abatement doctrine, regardless of whether there is a 
saving clause or whether the penalty is increased 13 8 or decreased. 13 9  The 
idea that the prosecution should be terminated in the absence of a saving 
clause ignores the objective indication of the legislature's intent
represented by the retention of the offense and an associated penalty-that 
previously commenced prosecutions are not being pardoned. When the 
penalty is increased, the legislative intent to continue the prosecution is not 
in doubt, as the new penalty indicates that the previous punishment was set 
too low and thus was insufficient to accomplish legitimate goals of 
punishment. Under such circumstances, the prosecution should not be 
abated even if the legislature fails to insert an express saving clause or the 
jurisdiction lacks a general saving statute or a constitutional saving clause.  

It is less clear whether the abatement doctrine should apply when 
the legislature repeals and reenacts or amends a statute and decreases the 
penalty, but the principle remains the same. The legislature did not intend 
to release the offender from criminal liability, but rather intended to 
properly reflect the amount of punishment necessary to achieve the goals of 
the criminal law. The newly amended statute therefore is a reflection of the 

136. See Levitt, supra note 116, at 715.  
137. See Effect of Repeal of a Criminal Statute Upon Prosecutions for Prior Acts, supra note 29, 

at 748 ("A reason often given for the [abatement] doctrine is that upon the repeal of a statute it is as if 
the statute never existed; consequently prior acts cannot be criminal. ... [T]his reason should apply 
with equal force to offenders who were convicted, a result which the courts have not admitted.").  

138. Id. at 747 ("When there is an implied repeal, as when the second statute covers the same 
subject matter but increases the penalty, some courts have departed from the general rule [i.e. abatement 
of the pending prosecution]. The theory in these cases appears to be that the legislature intended only a 
partial repeal, i.e., the first statute is discontinued as to future acts, but remains in force as to conduct 
prior to the second statute.").  

139. People v. Alexander, 224 Cal. Rptr. 290, 300 n.21 (Cal. Ct. App. 1986) ("[T]he Supreme 
Court has also expressed the view that under these particular circumstances (and even where a new 
statute lessens punishment), no saving clause is needed to prevent abatement because the reenacted 

proscription itself rebuts the presumption that the repeal was meant as a pardon.").
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legislature's evaluation that the former penalty was too harsh, not that the 

prosecution for the offense should cease.14 The use of the saving 
provisions to maintain the prosecution is appropriate, but they should not 
result in the retention of the prior original penalty following a reduction in 
the penalty because it would undermine the legislative intent of mitigation.  
Courts and legislatures in a minority of jurisdictions have adopted this 
distinction, 14 1 by either circumventing their jurisdictions' general saving 
statutes 142 or adopting an ameliorative amendment exception to the general 
saving statutes, both of which achieve legitimate goals of punishment. 143 A 
legislative change that reduces a penalty is an indication that the legislature, 
as the representative of the people, has determined anew that the prior 
penalty was excessive. To withhold that new penalty from defendants is 
inconsistent with the purposes of punishment and is unjust. A minority of 
jurisdictions that agree with that principle apply such ameliorative changes 
retroactively, either in the courts or in the legislature. While these 
jurisdictions are inclined to engage in retroactive amelioration, even they 
have constraints that the proposed retroactive amelioration statute 
addresses.  

V. Current Retroactive Amelioration Practice 

A minority of state supreme courts 14 4  and legislatures 145 -give 
retroactive effect to ameliorative legislation. 146 Nonetheless, the current 

140. The legislature may have reduced the penalty to accomplish other goals and the penalty 
reduction may be a collateral consequence of such reasons. However, the penalty that is attached to an 
offense is an expression of the gravity of the offense, i.e., its nature and seriousness. Thus, if the 
legislature has reduced the penalty, it is the objective indicia of the legislature's evaluation of what an 
appropriate sentence is for that offense and the length of time necessary to satisfy the goals of 
punishment.  

141. See infra Part V.  

142. See Holiday v. United States, 683 A.2d 61, 66 (D.C. Cir. 1996) ("We ... focus on the quite 
different approaches the state courts ... and the federal courts . . . have taken in construing general 
savings statutes. . . . [T]he predominant state court view . . . favors retroactive application of 
ameliorative sentencing legislation despite a general savings statute. . . . [T]he federal court approach
derived substantially from Supreme Court authority ... uses the federal general savings statute to bar 
retroactive application unless the new sentencing legislation itself 'expressly' says it shall apply to 
pending cases.").  

143. See infra Appendix II.  
144. See infra Part V.A.1-3.  
145. See infra Part V.B.  
146. See State v. Stafford, 129 P.3d 927, 929-30 (Alaska Ct. App. 2006) (applying ameliorative 

sentencing provisions to pre-final judgment defendants "in the interests of justice and to comport with 
the legislature's apparent intent"). But see Picetti v. State, 192 P.3d 704, 711 (Nev. 2008) (rejecting the 
doctrine of amelioration). Indiana has also recognized a common law doctrine of amelioration based 
upon an inference of legislative intent. See Maynard v. State, 367 N.E.2d 5 (Ind. Ct. App. 1977) 
(adopting an amelioration doctrine based on dicta in Wolfe v. State, 362 N.E.2d 188, 190 (Ind. Ct. App.  
1977)). The doctrine was later ratified by the Indiana Supreme Court in Lewandowski v. State, 389 
N.E.2d 706, 707 (Ind. 1979). The Maynard Court suggested that the amelioration doctrine is based upon 
a constitutional provision. See Maynard, 367 N.E.2d at 7 (citing IND. CONST. art. I, 18, which states 
that the penal code shall be based on principles of reformation rather than vindictive justice). Indiana
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practice of retroactive amelioration is inadequate because an entire class of 

defendants, namely post-final judgment defendants, is barred from 

benefiting from the ameliorative sentencing changes. The proposed 
retroactive amelioration statute provides full retroactive amelioration so 
post-final judgment defendants are treated similarly to pre-final judgment 
defendants.  

A. Judicial Retroactive Amelioration 

A minority of state supreme courts apply ameliorative legislative 

changes retroactively despite the existence of general saving statutes. 14 7 In 

doing so, they argue that the principles of construction with respect to the 
general saving statutes are not prohibitive; 148 the ambiguity in the language 
of the general saving statute allows for retroactive amelioration; 14 9 and the 
purpose of the general saving statute was to prevent technical abatement 
and not retroactive amelioration.150 If the newly amended statute, however, 
contains an express saving clause or the case has become final, then the 
courts do apply the ameliorative changes.  

1. Statutory Construction Rules Encourage Retroactive Amelioration 

Courts have looked to principles of statutory construction as a basis 
to disregard the general saving statute and to apply ameliorative sentencing 
changes retroactively. Because the general saving statute is to be given 
effect when no contrary legislative intent exists, 15 1 courts argued that the 
reduction in the sentence following a legislative change is an expression of 
that contrary intent.152 Thus, the court must give retroactive effect to 

courts have applied the doctrine provided that the following is established: "(1) whether [the defendant] 

was sentenced after the effective date of the statute; (2) whether the amended statute is more lenient than 
the previous version, that is, whether the amendment is truly ameliorative; and (3) the legislature's 
intent." Turner v. State, 870 N.E.2d 1083, 1086 (Ind. Ct. App. 2007). In Indiana, a statutory change is 
considered ameliorative if the maximum penalty value has been decreased. Hellums v. State, 758 
N.E.2d 1027, 1029 (Ind. Ct. App. 2001). However, the court decides whether a legislative change is 
ameliorative, which makes the process of retroactive amelioration inconsistent within jurisdictions and 
thus necessitates the adoption of my proposed retroactive amelioration statute.  

147. See Holiday v. United States, 683 A.2d 61, 66 (D.C. Cir. 1996) (summarizing state supreme 
court decisions across several jurisdictions regarding general saving statutes and the retroactive 
application of ameliorative criminal legislation.).  

148. See infra Part V.A.1.  

149. See infra Part V.A.2.  

150. See infra Part V.A.3.  

151. See People v. Oliver, 134 N.E.2d 197, 201 (N.Y. 1956) ("These sections ... are not to be 
applied when the 'general object' of the statute, 'or the context of the language construed, or other 
provisions of law indicate that a different meaning or application was intended' ... . They have been 
read by this court to 'provide merely a principle of construction,' which governs '[i]n the absence of 
contrary intent' and which applies 'with special force to statutes which otherwise would be ex post facto 
or would deprive persons of substantial rights."' (internal citations omitted)).  

152. State v. Cummings, 386 N.W.2d 468, 472 (N.D. 1986) (arguing that the legislature had an 
"obvious" (though unspoken) desire for retroactive application of reduced mandatory-minimum
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ameliorative legislative changes despite the fact that there is a general 
saving statute that is intended to save the prior statute in its entirety, 
including prosecution and punishment. Not to apply the changes would be 
to deny the intent of the legislature. Other courts, also relying on principles 
of statutory construction, have looked to past legislative conduct in which 
the legislature has vested in the court the discretion regarding whether 
ameliorative sentencing changes should be applied retroactively. 153 

Although similar to the relying upon the rules of statutory construction as 
determinative of whether the general saving statute be applied, other courts 
have looked to the language of the jurisdiction's general saving statute and 
declared that because it is ambiguous, it does not prevent the retroactive 
application of ameliorative legislative changes.  

2. Ambiguous Statutory Language Allows Retroactive Amelioration 

The use of ambiguous language in the general saving statute has 
permitted courts to disregard the statute and apply ameliorative legislative 
changes retroactively. 154 Because of a lack of specificity in the general 
saving statute-such as failing to identify whether the original or the 
amended statute should be applied to an offender-courts have concluded 
that ameliorative changes can be applied retroactively. According to these 
courts, the general saving statute was created to maintain the pending 
prosecutions, thereby prohibiting the triggering of the abatement doctrine, 
and not intended to retain the original, harsher penalty. 155 Other 
jurisdictions also have focused on the language of the general saving 
statutes and similarly found that ameliorative statutory changes could be 
given retroactive effect even though the general saving statute suggested 

penalties; based on the reasoning in Oliver and Estrada the court was impressed, very simply, by the 
"compelling inference that ... the former penalty was too harsh and that the [new] and lighter 
punishment was the appropriate penalty.").  

153. See State v. Von Geldern, 638 P.2d 319, 322 (Haw. 1981) ("The legislature ... has thus 
established a pattern of conduct evidencing an inclination to allow the trial court in the exercise of its 
sound discretion to apply, in individualized circumstances, the 'more enlightened sentencing provisions' 
of the Code, even where the crime was committed before its effective date."). The trial court imposed a 
mandatory minimum five-year sentence on the defendant following a conviction for promoting a 
dangerous drug in the second degree, coupled with the fact that the defendant had a prior conviction.  
The legislature amended the statute and provided the sentencing court with the discretion to impose a 
lesser mandatory minimum sentence in the face of strong mitigating circumstances. Id. at 321-22.  

154. See In re Estrada, 408 P.2d 948, 953 (Cal. 1966) ("[W]hile [the legislature] positively 
expressed its intent that an offender of a law that has been repealed or amended should be punished, [it] 
did not directly or indirectly indicate whether he should be punished under the old law or the new one.").  
The defendant had been convicted of misdemeanor narcotics possession and was diverted to a drug 
rehabilitation center whereupon he, without using force or violence, effectuated his escape. At the time 
of the escape, the statute that governed his offense required a one-year minimum sentence from the date 
of return to the facility before the defendant could become eligible for parole. Id. at 950.  

155. Id. at 951 ("When the Legislature amends a statute so as to lessen the punishment it has 
obviously expressly determined that its former penalty was too severe and that a lighter punishment is 
proper as punishment for the commission of the prohibited act.").
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otherwise. 156 

In one case where a defendant had pled guilty but fled the 
jurisdiction prior to sentencing, the court reasoned that the language of the 
general saving statute required the penalty to have been incurred in order to 
prevent the retroactive application of the ameliorative sentencing change. 157 

The court held this to be true even though it was the defendant's action of 
leaving the jurisdiction that prevented the imposition of the penalty, 15 8 

remarking that the overriding concern was not that the defendant had 
benefited from his culpable conduct, but, more importantly, that the 
conditions as set forth in the general saving statute had not been satisfied. 159 

Apart from looking to the language of the general saving statutes as 

evidence that retroactive amelioration is permitted, a minority of courts has 
focused on the intended purpose of the saving provisions and emphasized 
that the saving provisions were created for the express purpose of 
preventing technical abatement, not the retroactive application of 
ameliorative legislative changes.  

3. Preventing Technical Abatement, Not Retroactive Amelioration 

Despite the existence of a general saving statute, courts have given 
retroactive effect to ameliorative legislative changes, stating that preventing 
the retroactive application of such changes was not the intended purpose 
behind the creation of the saving clause. 16 0 Looking to the history 

156. See Belt v. Turner, 479 P.2d 791, 793 (Utah 1971). The defendant in Belt pled guilty to 
issuing a fraudulent check and was subsequently placed on probation without a sentence being imposed.  
The Utah Supreme Court decided that the ameliorative provision of an amended statute should be 
applied to the defendant. By leaving the state without permission, the defendant subsequently violated a 
condition of his probation. At the probation revocation hearing, the defendant was sentenced to a 
maximum of five years in state prison. After the guilty plea, the legislature amended the statute and the 
offense under which the defendant had been charged was dramatically altered. Under the newly 
amended statute, however, the defendant would have faced a fine and a maximum sentence in the county 
jail of not more than six months. Id. at 792; see also Doren, supra note 36, at 1157.  

157. See Belt, 479 P.2d at 792 ("A new policy having been adopted by the legislature concerning 
the punishment for the offense we are here concerned with [whether] it should inure to the defendant's 
benefit even though the offense had been committed and the plea thereto made prior to the amendatory 
legislation.").  

158. Id. at 793 (Henriod, J, dissenting) ("The main opinion must concede that the defendant is 
compromising this court by the simple device of absenting himself, in complete defiance of his agreed 
conditions for probation, from appearance at court on the date for his sentence, which was long before 
the effective date of the statute that he now invokes.").  

159. Id. at 792.  
160. See People v. Schultz, 460 N.W.2d 505, 512 (Mich. 1990) ("Our general saving statute was 

adopted to amend a technically correct but logically absurd result that arose from a legislative oversight.  
To ignore the plain intent of the Legislature in this case would lead to an equally anomalous result."). In 
Schultz, one of the defendants, Shultz, was convicted of violating Michigan's drug possession statute 
and faced a mandatory minimum sentence of twenty years. The other defendant, Sand, was also 
convicted of drug possession and faced a mandatory minimum of ten and a maximum of twenty years.  
For Schultz, the legislative change occurred ten months after the sentence was imposed but while the 
case was on appeal. For Sand, however, the ameliorative change occurred approximately one month 
prior to the date of sentencing. Id. at 506-09.
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surrounding the use and application of the general saving statute, 6 courts 
have reasoned that the general saving statute was created to thwart technical 
abatement and that to deny retroactive, amelioration would be to act 
contrary to the intent of the legislature. 162 To reiterate, briefly, the general 
saving statute was created to remedy a historical legal anomaly in which a 
defendant would be released from liability following a legislative change 
where an increase in the existing penalty had occurred.163 It was not 
intended to be used to retain harsher punishments, but simply to prevent the 

triggering of the common-law doctrine of abatement.164 In refusing to 
apply the general saving statutes, the actions of these courts could 
potentially be labeled as judicial activism. These courts, however, are not 
demonstrating judicial activism but acting in accord with the original 
legislative purpose and intent of the saving provisions, thus exercising 
judicial restraint. 165 Much like the majority of state courts, the federal 
courts have not been inclined to disregard the federal general saving statute, 
except on two occasions.  

4. Exceptions to the Federal General Saving Statute 

Enacted in 1871, the federal general saving statute 16 6 was construed to 

161. Id. at 509-10 ("The repeal of any statute or part thereof shall not have the effect to release or 
relinquish any penalty, forfeiture, or liability incurred under such statute or any part thereof, unless the 
repealing act shall so expressly provide, and such statute and part thereof shall be treated as still 
remaining in force for the purpose of instituting or sustaining any proper action or prosecution for the 
enforcement of such penalty, forfeiture or liability.").  

162. See supra note 134.  
163. See Schultz, 460 N.W.2d at 527 ("The history ... indicates that the Legislature enacted the 

general saving statute in response to a factual scenario vastly different from that presented before our 
Court today. [It] was specifically adopted to abrogate an anomaly resulting from the interplay between 
the common law abatement doctrine and the constitutional Ex Post Facto Clause.").  

164. But see Gee v. State, 508 N.E.2d 787, 788 (Ind. 1987) ("The savings clause ... provides that 
an offense . .. shall be prosecuted and remains punishable under . . . the statute in force at the time the 
offense was committed."); State v. Cramer, 413 P.2d 994, 996 (Kan. 1966) (noting that the general 
savings statute preserves "all rights and remedies under a repealed statute when the repealing statute is 
silent as to whether such rights and remedies shall be abrogated or not."); State v. Dodge City, 470 
N.W.2d 795, 797 (Neb. 1991) ("[U]nder the general saving clause, a pending action is not affected by 
the repeal or amendment of a statute, and the laws in effect at the time of the commencement of the 
action are controlling.").  

165. Judicial restraint is defined as "A philosophy of judicial decision-making whereby judges 
avoid indulging their personal beliefs about the public good and instead try merely to interpret the law as 
legislated and according to precedent." BLACK'S LAW DICTIONARY 852 (7th ed. 1999).  

166. The federal general savings statute reads: 
The repeal of any statute shall not have the effect to release or extinguish any 
penalty, forfeiture, or liability incurred under such statute, unless the repealing 
Act shall so expressly provide, and such statute shall be treated as still remaining 
in force for the purpose of sustaining any proper action or prosecution for the 
enforcement of such penalty, forfeiture, or liability. The expiration of a temporary 
statute shall not have the effect to release or extinguish any penalty, forfeiture, or 
liability incurred under such statute, unless the temporary statute shall so 
expressly provide, and such statute shall be treated as still remaining in force for 
the purpose of sustaining any proper action or prosecution for the enforcement of 
such penalty, forfeiture, or liability.
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prevent the "technical abatement" of a pending prosecution. 167 Over time, 
similar to the general saving statutes in use at the state level, the federal 
general saving statute has exceeded its original scope and prevented the 
retroactive application of ameliorative legislative changes. 16 8 While the 
courts have maintained this rule, there have been two noteworthy 
exceptions which suggest that these courts practice retroactive amelioration 
without acknowledging it: the repeal of a constitutional amendment or the 
replacing of formerly proscribed conduct with an affirmative right. 169 In 
both circumstances, the defendants have been allowed to benefit from the 
ameliorative legislative changes despite the federal general saving statute.  

a. Constitutional Amendment Exception 

When the National Prohibition Act was repealed, there were several 
pending prosecutions that the Supreme Court decided to terminate. 170 

According to the Court, adherence to the federal general saving statute 
would have been inappropriate because it would have broadened the 
constitutional authority of Congress17 1 to prevent an ameliorative 
constitutional change from being given effect. This would permit the 
preemption of a constitutional amendment with a legislative statute, thereby 
elevating the intent of the legislators over the expressed will of the people.  
While the Court may have relied upon a "technical" reason to forgo 
adherence to the federal general saving statute, it was engaging in 
retroactive amelioration. The Court's action in practice was no different 
than those of the state courts that have applied ameliorative changes 
retroactively despite a general saving statute. The fact that the ameliorative 
change was a constitutional amendment provided the Court with reasons to 
deny giving effect to the federal general saving statute and thus allow 
retroactive amelioration to take place. Although the Court based its reason 
on the idea of a superseding legal authority, the will of the people over 
congressional statutory authority, the practical effect is that the Court 
engaged in judicial retroactive amelioration. In the other instance, the 

1 U.S.C. 109 (2006).  
167. See MacKenzie, supra note 29, at 181-82.  
168. Id. at 174.  
169. See Hamm v. City of Rock Hill, 379 U.S. 306, 314-15 (1965) ("[T]he Civil Rights Act 

works no such technical abatement. It substitutes a right for a crime. So drastic a change is well beyond 
the narrow language of amendment and repeal. It is clear, therefore, that if the convictions were under a 
federal statute they would be abated.").  

170. United States v. Chambers, 291 U.S. 217, 222 (1934).  
171. The Court in Chambers stated: 

The law here sought to be applied was deprived of force by the people themselves 
as the inescapable effect of their repeal of the Eighteenth Amendment. The 
principle involved is thus not archaic, but rather is continuing and vital-that the 
people are free to withdraw the authority they have conferred and, when 
withdrawn, neither the Congress nor the courts can assume the right to continue to 
exercise it.  

Id. at 226.
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Court applied an ameliorative change retroactively by terminating 
prosecutions in which the proscribed conduct became an affirmative right.  

b. Affirmative Right Exception to the Federal General Saving Statute 

The other notable example of the Court giving effect to an 
ameliorative change was the passage of the Civil Rights Act of 1964 where 
the Court recognized an affirmative right exception to the federal general 
saving statute. The Court ignored the federal general saving statute and 
applied an ameliorative legislative change retroactively to several pending 
state prosecutions following the passage of the Civil Rights Act of 1964 in 
Hamm v. City of Rock Hill. 172 In Hamm, a consolidation of several sit-in 
cases, the Court chose not to adhere to the federal general saving statute 
which would have prevented the abatement of the pending prosecutions of 
defendants who had violated state trespass laws. 173 The Civil Rights Act of 
1964174 effectively outlawed public accommodation discrimination and 
"remove[d] peaceful attempts to be served on an equal basis from the 
category of punishable activities." 175  With the passage of the Act, the 
conduct for which the various defendants were prosecuted and convicted 
had been decriminalized. Prosecutors argued, however, that the 
prosecutions should continue unabated and the prior convictions allowed to 
stand based on the federal general saving statute. The Court disagreed, 
reasoning that the existing state trespass laws had been supplanted and no 
longer existed following the passage of the Civil Rights Act. It held that the 
purpose of the federal general saving statute was to prevent technical 
abatement,171 not amelioration.  

The Court reiterated the fundamental premise of the abatement 
doctrine that a prosecution could not continue because the governing statute 
had been repealed following a legislative change 177 and in the same breath, 
also recognized the principle that a continued prosecution in light of a 
change that decriminalizes the conduct may in fact undermine legitimate 
goals of punishment, such as deterrence, incapacitation, rehabilitation, and 

172. Hamm, 379 U.S. at 307. The group of defendants in Hamm had been prosecuted for 
violating state laws for trespassing following lunch counter sit-ins. In each case, the defendants were 
prosecuted and convicted, and the respective state supreme court had affirmed the trial court decisions.  
Id. at 307-08.  

173. MacKenzie, supra note 29, at 174 ("[T]he Court found that the Civil Rights Act of 1964 
caused all such nonfinal prosecutions to abate even though the act did not expressly so provide. No 
barrier to this decision was found in the federal savings statute, despite the broad interpretation indicated 
by prior case law and the clear language of the statute itself.").  

174. 42 U.S.C. 1971 (2006).  
175. Hamm, 379 U.S. at 308.  
176. See MacKenzie, supra note 29, at 182 ("[A]though the savings provision was not specifically 

discussed, the legislative history of the act of 1871 does lend some support to the Court's conclusion in 
Hamm that the purpose of the savings statute was to obviate mere technical abatements.").  

177. Hamm, 379 U.S. at 313 (1964) (noting that the Civil Rights Act is federal legislation and the 
court applies it to the instant cases by using the Supremacy Clause).
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retribution. 178 Although the Court relied heavily on principles of the 
common-law doctrine of abatement, the language that the Court invoked 
reflects the language of retroactive amelioration. For example, the Court 
opined that Congress clearly did not mean to prohibit the retroactive 
application of the ameliorative changes embodied in the Civil Rights Act.'79 
Further, the Court noted that the federal general saving statute was not 
meant to prevent the retroactive application of ameliorative criminal 
legislation180 because it was created specifically to prevent the triggering of 
the abatement doctrine following a legislative change in which the penalty 
for an offense was increased. Thus, the federal general saving statute was 
to prevent a "technical abatement" only.' 81 The Court declared that because 
it was "so drastic a change," it was beyond the scope of the "narrow 
language of amendment and repeal." 182 

According to the Court, the magnitude of the change from illegal 
conduct to an affirmative right was such that ordinary rules of statutory 
construction were inapplicable. Moreover, given the circumstances, the 
purpose of the federal general saving statute was not meant to prohibit the 
granting of new rights. In short, the Court's reasoning appears to 
differentiate its actions from that of its state court counterparts but it does 
not. The state courts also rely upon similar reasoning when disregarding 
the general saving statutes. Furthermore, the Court's retroactive 
amelioration process is even more so like that of its state court counterparts 
in that the retroactive application of the ameliorative changes is also 
restricted to cases that have not yet reached final judgment.18 3 

Other federal courts have consistently held that in the absence of 
express language applying an ameliorative change retroactively, the federal 
general savings statute is to be enforced and the defendant will not receive 

178. Id. at 313-14 ("[T]he principle takes the more general form of imputing to Congress an 
intention to avoid inflicting punishment at a time when it can no longer further any legislative purpose, 
and would be unnecessarily vindictive.").  

179. Id. at 310-11.  
180. Id. at 314 ("The federal saving statute was originally enacted in 1871 . . . It was meant to 

obviate mere technical abatement such as that illustrated by the application of the rule in [United States 
v. Tynen, 78 U.S. 88 (1871)] decided in 1871.").  

181. Id.  
182. Id. at 314-15 ("We cannot believe the Congress ... intended the Act to operate less 

effectively then the run-of-the-mill repealer. Since the provisions of the Act would abate all federal 
prosecutions it follows that the same rule must prevail under the Supremacy Clause which requires that a 
contrary state practice or state statute must give way. Here the Act intervened before either of the 
judgments under attack was finalized. Just as in federal cases abatement must follow in these state 
prosecutions. Rather than a retroactive intrusion into state criminal law this is but the application of a 
long-standing federal rule . . . that since the Civil Rights Act substitutes a right for a crime any state 
statute, or its application, to the contrary must ... give way under the normal abatement rule covering 
pending convictions arising out of a pre-enactment activity.").  

183. Id. at 313-15 ("Although Chambers specifically left open the question of the effect of its rule 
on cases where final judgment was rendered prior to ratification of the Twenty-[F]irst Amendment, and 
petition for certiorari sought thereafter, such an extension of the rule was taken for granted in the per 
curiam decision in [Massey v. United States, 291 U.S. 608 (1934)]. . . . [T]he Act intervened before 
either of the judgments under attack was finalized .... ").
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the benefits of a newly amended statute. 1 84 These courts have explicitly 
rejected the state court arguments that have been used to apply ameliorative 
changes. 185 Federal courts have further emphasized that the federal general 
savings statute is not an optional rule of statutory construction that need not 
be followed, 186 a proposition that the Supreme Court has also confirmed. 18 7 

The failure to give retroactive effect to ameliorative changes, however, has 

been challenged on the grounds that a statute's effective date signaled not 
only the prospective date in which the application of the amendment was to 
take place, but the more important fact that the amendment should also be 
given immediate retroactive effect to all pending prosecutions. 188 Courts 
have, however, disagreed with this characterization, stating that immediate 
retroactive effect would not be unjust on equal protection grounds. 18 9 

Although the position of the courts appears undeniable, it has not been fully 
foreclosed. These courts have questioned whether it would matter at what 
stage a prosecution was in when the ameliorative change was passed. 190 

184. See Holiday v. United States, 683 A.2d 61, 71 (D.C. Cir. 1996) ("In 1931, two federal circuit 
courts of appeals, including the United States Court of Appeals for the District of Columbia Circuit, 
considered that amendment, which substantially reduced the maximum penalties for selling not more 
than a gallon of liquor. They held that, in the absence of a provision applying the amendment to 
previously committed offenses, the general savings statute applied; the amendment 'had no application 
to pending cases."'); see also Hurwitz v. United States, 53 F.2d 552, 552 (1931) (citing Maceo v. United 
States, 46 F.2d 788 (5th Cir. 1931)).  

185. Holiday, 683 A.2d at 72 (discussing United States v. Ross, 464 F.2d 376 (2d Cir. 1972)) 
("Ross gave short shrift to the proposition that the general savings statute applied only to 'technical 
abatement' of an entire prosecution, not to mere sentencing issues. Ross also rejected the contention 
that, because 109 literally applied only to save a 'penalty, forfeiture, or liability incurred' under the 
repealed statute, the savings statute must apply only to collateral attacks on sentences already imposed.  
[T]he court in Ross emphasized the plain language of 109 that '[t]he repeal of any statute shall not ...  
extinguish any penalty, forfeiture, or liability incurred under such statute,' and concluded that, because 
'sentencing is an integral part of the prosecution,' it was 'incurred' (meaning it had accrued) as of a time 
when the criminal act was committed, before the new sentencing provisions became effective.") 
(citations omitted).  

186. See id. at 79-80 ("In applying the general savings statutes we are not dealing with optional 
rules of statutory construction. . . . These general statutes ... cannot be flicked aside as though 

legislative intent can, and must, be divined without reference to them.").  

187. Great N. Ry. Co. v. United States, 208 U.S. 452, 465 (1908) ("[T]he provisions of [the 
savings statute later recodified as 1 U.S.C. 109] are to be treated as if incorporated in and as a part of 
subsequent enactments, and . . . under. . . general principles of construction requiring . .. that effect be 

given to all the parts of a law, the section must be enforced unless, either by express declaration or 
necessary implication.").  

188.'See Holiday, 683 A.2d at 78 ("The only way to conclude ... that the Council 'expressly' 
provided for application of the repealer to all pending prosecutions where sentence had not been 
imposed (or adjudicated to a final conviction) is to say that there is some kind of objectively discernable 
imperative-inherent in adopting ameliorative sentencing legislation-which unambiguously means that 
the very reference to an effective date signals effectiveness immediately, including application to 
proceedings in pending prosecutions commenced at a time when harsher sentences were anticipated."); 
see also People v. Oliver, 134 N.E.2d 197, 202 (N.Y. 1956).  

189. See Holiday, 683 A.2d 61 at 78-79 ("We cannot say that a legislature could not rationally 
conclude that the best approach would be a purely prospective one, so that all defendants who 
committed crimes before the statute became effective would be treated equally.").  

190. Id. at 71 n.23 ("[N]either Hurwitz's nor Maceo's sentence had been finally adjudicated 
before the ameliorative amendment had become effective.... [W]e do not decide whether there may be 
situations in which the apparently different timelines in Maceo and Hurwitz would produce different
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Hence, the retroactive application of an ameliorative change may be proper 
under the right circumstances. With the inconsistency at the state and 
federal courts, judicial retroactive amelioration lacks uniformity and is 
inconsistent in its application. The legislatures, however, have a better 
approach to provide effective retroactive amelioration.  

B. Legislative Retroactive Amelioration 

The legislatures in a minority of jurisdictions engage in retroactive 
amelioration by attaching an ameliorative amendment exception 19 1 to their 

general saving statutes.192 In doing so, the legislature accomplishes the 
goals of preventing a defendant from being released from criminal liability 
while still applying a less severe penalty.193 An ameliorative amendment 
exception therefore insures not only that the proscribed conduct will be 
punished, but also that the punishment is set at a sufficient level to achieve 
the goals of punishment. While the current legislative amelioration practice 
results in the defendant receiving the benefits of an enlightened legislative 
decision to reduce the punishment for an offense, there are limitations.  

Presently, the ameliorative amendment exception is given effect if 
there is no express saving clause and the prosecution has not become 
final.194  With these limitations, the legislature's recognition that the 
original penalty is too harsh and its retention is vindictive is meaningless.  
The benefits that are to be received from ameliorative sentencing changes 
should therefore not be limited to circumstances where there is neither an 
express saving clause nor has the case become final. In restricting 
retroactive amelioration with these parameters, the only defendants that are 

legal results." (citing Hurwitz v. United States, 53 F.2d 552 (D.C. Cir. 1931) and Maceo v. United 
States, 46 F.2d 788 (2d Cir. 1931))).  

191. See, e.g., VT. STAT. ANN. tit. 1, 214(c) (2007) ("If the penalty or punishment for any 
offense is reduced by the amendment of an act or statutory provision, the same shall be imposed in 
accordance with the act or provision as amended unless imposed prior to the date of the amendment.").  

192. See infra Appendix II. Each ameliorative amendment exception provides for the retroactive 
application of such changes. Some, however, such as Illinois, Kentucky, Virginia, and West Virginia, 
allow the affected party to select whether the new change should apply.  

193. State v. Flagg, 624 A.2d 864, 866-67 (Vt. 1993) ("The purpose of 214(b)(3) and 214(c) 
is to ensure that an accused is not relieved of liability due to a repeal of a statute, while. . . ensuring that 
outdated, harsh penalties are not imposed after the Legislature has deemed them no longer necessary or 
appropriate."); see Holiday, 683 A.2d at 70 (discussing W. VA. CODE 2-2-8 (2009): "The general 
savings clause of West Virginia expressly provides for retroactive application of mitigating statutes 
enacted before the sentence is pronounced but not for retroactive application thereafter."); see also 
People v. Thomas, 525 P.2d 1136, 1137 (Colo. 1974) (en banc) (holding that it was error to refuse to 
apply a change in the law mitigating penalties).  

194. The mitigated penalty will be applied unless the defendant chooses the prior penalty. See 
Wall v. State, 18 Tex. 682, 682 (Tex. 1857) ("The penal code provides that no offense committed prior 
to the taking effect thereof, shall be affected by the repeal therein, of existing laws, but punishment shall 
take place as if the laws repealed had remained in force; except that where the punishment shall have 
been mitigated by the code, its provisions shall apply to and control any judgment to be pronounced 
after its taking effect, for any offense theretofore committed, unless the defendant elect the former 
punishment."); see also Doren, supra note 36, at 1162 (noting that the defendant has choice of 
punishments).
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eligible to benefit from such changes are pre-final judgment defendants.  
The problem with a temporal division of eligibility is that worthiness of a 
reduced sentence is a quirk of circumstance or a manifestation of 
ambiguous statutory language and the defendant's additional culpable 
conduct. The proposed retroactive amelioration statute removes the 
temporal distinction from the application of such changes and expands the 
scope of retroactive amelioration equally to the entire of class of 
defendants. By doing so, defendants charged with, being prosecuted or 
convicted under the same offense will receive the same penalty regardless 
of when the conduct occurred but based upon the concept of equity. Critics 
of the proposed retroactive amelioration statute will object on a number of 
criminal justice grounds. This Article responds to several concerns that 
may be offered.  

VI. Objections to Proposed Retroactive Amelioration Statute 

Opponents to the proposed retroactive amelioration statute will 
raise several concerns in support of retaining the current retroactive 

amelioration practice. The statute in existence at the time the conduct was 
committed, for example, should govern and remain in force. Also, the 
process of reevaluating the sentencing not only disturbs final judgments, 195 

but it also undermines the concept of a unified prosecution (i.e. adjudication 
and sentencing as one process). Others may propose that the legislature's 
decision to change a sentence may be based on considerations wholly 
different than mitigation, thus the penalty should not be given retroactive 
effect because the legislative motivation for that outcome was not present.  
And still others may assert that extending the scope of retroactive 
amelioration will place an undue burden on the criminal justice system.196 
In essence, the proposed statute adds an additional stage in the process and 
further impacts limited resources. The proposed retroactive amelioration is 
conceived in a manner that will have the least impact on the criminal justice 
system as a whole and the greatest impact on the individual as discussed 
below.  

A. "Snapshot" Justice 

The first concern is a temporal one and is based upon the premise 

that an individual should be punished under the statute in existence at the 
time the conduct is committed. 197 This concern focuses on the defendant 
but also on the circumstances under which the prior statue may have been 
passed. To apply a statute retroactively neither gives the individual fair 
notice of the law nor does it respect the decision of the previous legislature 

195. See infra. Part VI.B.  

196. See infra. Part VI.E.  
197. United States v. Ross, 464 F.2d 376, 380 (2d Cir. 1972).
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and may contravene the will of the people. This view of criminal conduct 
and punishment can be viewed as the snapshot approach, where the event 
was committed at a discrete and finite point in time thus requiring the 
application of the penalty that existed at that specific point in time.  

While the commission of the act may have occurred at a static point 
in time, criminal justice and punishment constantly evolve.198 The change 
in the penalty reflects a greater knowledge on the part of the legislature 
about the relationship between the conduct and the punishment. The 
reduction or increase in the punishment is an objective indication that the 
previous punishment was either too harsh or too lenient to satisfy the goals 
of punishment. Whereas a retroactive increase in punishment is 
constitutionally barred, a decrease is not. Denying the retroactive 
application of an ameliorative legislative change simply under the snapshot 
approach to justice ignores the fundamentally important concept that the 
standards of justice should and do evolve.  

B. Finality of Judgments Undermined 

Another concern likely to be raised is that the proposed retroactive 
amelioration statute undermines final judgments. The proposed statue 
however does not disturb finalized convictions. The proposed statute does 
not require that defendant seek relief in the courts.. The statute provides a 
post-final judgment process that allows convicted defendants to receive the 
same benefits of ameliorative sentencing changes as pre-final judgment 
defendants are likely to receive. Because the retroactive amelioration 
process is under the control of the executive branch, the courts have no role 
in the processing of sentencing readjustments or potential sentencing 
hearings which can be adjudicated by an administrative law judge. The 
process of assessing whether a defendant is eligible requires an evaluation 
of the new statute using the amelioration typology.  

The failure to expand the scope of amelioration statute does 
however lead to problems of equity as it encourages potential abuse or 
inconsistent application. For example, a defendant who followed the rules, 
such as appearing for hearings, was convicted under a statute, while another 
defendant who had fled the jurisdiction was allowed to receive the 
ameliorative benefits following a legislative change. 199 While the latter 
may have been more culpable and blameworthy, the former was denied the 
ameliorative benefits. The sentencing readjustment would occur after the 
defendant who has been convicted has been transferred to the department of 
corrections and thus no longer the responsibility of the court, depending on 
that jurisdiction's determination of what constitutes final judgment. Apart 
from the concern that such a process interferes with finality, another 

198. See P.H. v. State, 504 P.2d 837, 841 (Alaska 1972) ("[A]s a general rule, the punishment for 
an offense is governed by the law in effect at the time the offense is committed.").  

199. See Belt v. Turner, 479 P.2d 791 (Utah 1971).
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concern is that it will undefined the concept of the unitary prosecution.  

C. Undermining the Concept of a Unitary Prosecution 

Interference with the "unitary criminal prosecution" 20 0 is a concern.  

Under the current practice of retroactive amelioration, the prosecution 

process-namely, adjudication and sentencing-is left undisturbed. Critics 

may argue that a prosecution is incomplete without both the adjudication 

and sentencing phases, and the concept of giving retroactive effect to an 

ameliorative change separates the two. 201 While this argument may be 
theoretically correct, it is not correct in practice.  

The sentencing process is already bifurcated in capital trials.202 The 

response is that capital punishment is different and that this division of 

adjudication and sentencing is unique to this particular punishment. The 

sentencing process, while a part of a trial, is by all accounts distinct from 

the adjudication of guilt. During the sentencing phase, for example, there is 

a lower level of proof for the admission of evidence. 20 3 Moreover, there are 

additional actors for the State that have no other role except to conduct a 

pre-sentence investigation and create a profile of the defendant. With these 

minor differences, the notion of a unitary prosecution is in name only.  

Sentencing as a practice therefore is treated fundamentally differently from 

the adjudication phase. Furthermore, a defendant's sentence is revisited and 

reviewed by a number of different entities at various stages, such as 

collateral review, parole boards, and the power of the executive to pardon.  

Finally, critics may suggest that that an ameliorative change may not have 

been prompted by a legislative concern for the harshness of a penalty but 
for other reasons.  

200. State v. Reis, 165 P.3d 980, 988 (Haw. 2007) 

201. See Holiday v. United States, 683 A.2d 61, 72 (D.C. Cir. 1996) ("In construing the savings 

clause-'Prosecutions for any violation of law occurring prior to the effective date of [the Act] shall not 

be affected by the repeals or amendments made by [it] ... or abated by reason thereof'-the Court 

confirmed in [Bradley v. United States, 410 U.S. 605 (1973)] that sentencing is part of the prosecution; 
the sentence is not part of a subsequent, severable proceeding.").  

202. See Richard A. Rosen, Innocence and Death, 82 N.C. L. REV. 61, 80 n.72 (2004) (noting that 

American death penalty jurisdictions typically provide for separate guilt and penalty trials in capital 
cases).  

203. During the adjudication phase, the standard is beyond a reasonable doubt, but the threshold is 

lower with respect to sentencing. See Christoph Engel, Preponderance of the Evidence Versus Intime 

Conviction: A Behavioral Perspective on a Conflict Between American and Continental European Law, 

33 VT. L. REV. 435, 439 n.38 (2009) (discussing the preponderance of the evidence standard at 

sentencing hearings); Note, The Due Process Roots of Criminal Collateral Estoppel, 109 HARV. L. REV.  

1729, 1745 n.95 (1996); see also United States v. Conley, 92 F.3d 157 (3d Cir. 1996) (discussing clear 

and convincing standard at sentencing hearings); Scott M. Brennan, Due Process Comes Due: An 

Argument for the Clear and Convincing Evidentiary Standard in Sentencing Hearings, 77 IOWA L. REV.  

1803, 1819 (1992).
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D. Amendment Reasons May Be Wholly Unrelated to Amelioration 

The legislature's decision to amend a statute and reduce a penalty 
may have been motivated by reasons wholly unrelated to a desire to 
mitigate the penalty. For some jurisdictions, the decision may be based 
upon fiscal concerns or due to overcrowding. As a result, the legislative 
decision to change a penalty may be focused on addressing these issues.  
Regardless of motivating factor, the legislature has linked those practical 
concerns with goals of punishment. The legislature may not desire to 
ameliorate the punishment, but its decision to reduce the punishment 
reflects an assessment that the offender no longer needs to be punished as 
long. On the other hand, the decision to ameliorate may be in reaction to 
prior legislative changes that occurred in response to perceived criminal 
justice epidemics.  

Responding to the public, legislators may have engaged in law
making merely to appease their constituents. For instance, the disparity 204 

between crack and powder cocaine sentencing is a prime example.  

[P]artly by design, more by default, and in response to pressures 
on legislators who are expected to initiate action to do something 
about the crime problem, we continue to pass criminal laws with 
drunken abandon as if the laws themselves had a sacrosanct or 
charismatic quality. Further, the passage of laws is too often 
done without asking whether or not it is reasonable to assume 
that the behavior can be effectively controlled by the system of 
criminal justice. 205 

After time, however, the effect of the changes can be analyzed and adjusted 
accordingly, as in sentencing disparities between crack cocaine and powder 
cocaine. The reasoning also operates in the other direction. A legislature 
may respond to the fact that an earlier body made the penalties too lenient 
and subsequently increases. While the legislature is constitutionally barred 
from applying the newly increased punishment retroactively, it does not 
mean that the change cannot occur. The retroactive amelioration statute 
reflects society's new assessment of what is an appropriate punishment.  
And while the constitutional prohibition exists to prevent the tyranny of the 
state, there is no need to prevent the benevolence of the state. Lastly, the 
proposed statute has the potential to be burdensome for the criminal justice 
system.

204. See infra. notes 209-211 and accompanying text.  
205. GRUPP, supra note 35, at 4.
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E. Undue Burden on Criminal Justice System 

The final argument against the proposed retroactive amelioration 

statute is that the retroactive application of ameliorative changes will be 

burdensome to the criminal justice system,20 6 further straining limited 

resources. Critics might claim that the system will face challenges in 

providing a post-final judgment amelioration process. Inconvenience, 

however, should not serve as a barrier to achieving justice. 207 

In 2007, the United States Sentencing Commission reduced the 

advisory sentence for crack cocaine under the Federal Sentencing 

Guidelines in an attempt to address the sentencing disparity between crack 

and powder cocaine. 208 The obvious question then arose as to how to 
handle those individuals that had already been sentenced. It was estimated 

that over nineteen thousand federal prisoners would be affected by the 

change. 209 After acknowledging the sentencing disparity, the Commission 
held that. it would be unjust. to allow sentenced prisoners to remain 

incarcerated under their original. sentences. 210  Thus, the Sentencing 

Commission was faced with the challenge of remedying this past inequity 

and did so by calling for the gradual release of crack cocaine offenders, as 

determined by federal sentencing courts. The retroactive amelioration 
statute would present similarly manageable challenges.  

Pre-final judgment defendants would have ameliorative changes 

applied as they currently do, so the increased administrative burdens to that 

class of defendants would be minimal. The difference would be that rather 

than have the court assess whether an ameliorative change had occurred, the 

206. Victory v. State, 400 N.E.2d 1380, 1383 (Ind. 1980) ("[A]s a practical matter, a legislature 
would not likely want to burden the courts with massive sentence reviews.").  

207. See Metter, supra note 22, at 244 ("If equal protection may be denied on the grounds of 

administrative convenience, the guarantee of equal protection of the law becomes fictional.").  

208. U.S. SENTENCING GUIDELINES MANUAL app. C, amend. 706 (2007). The Supreme Court has 

also recognized this sentencing disparity. See Spears v. United States, 129 S.Ct. 840,-844 (2009) 
(holding that district courts are entitled to vary categorically from the crack-cocaine Guidelines based on 

policy disagreements about the sentencing disparity rather than individual determinations); Kimbrough 
v. United States, 552 U.S. 85, 91 (2007) (holding that a drug trafficker dealing in crack cocaine is 

subject to the same sentence as one dealing in 100 times as much powder cocaine and that a district 

judge may consider this disparity when finding a sentence within the Federal Sentencing Guidelines 
unreasonable).  

209. See Press Release, U.S. Courts, Judicial Conference Urges Congress to Pass Legislation 

Reducing Crack Cocaine Sentencing Disparity (Apr. 29, 2009), available at 

http://www.uscourts.gov/PressReleases/2009/SentencingDisparity.cfm (stating that the courts 

"managed ably" in reviewing over 19,000 motions for sentencing modification following the U.S.  
Sentencing Commission's 2007 amendment).  

210. The Commission decided to apply the 2007 amendment retroactively. U.S. SENTENCING 

GUIDELINES MANUAL 1B1.10 cmt. (2008); see also Press Release, United States Sentencing 
Commission, U.S. Sentencing Commission Votes Unanimously to Apply Amendment Retroactively for 
Crack Cocaine Offenses (Dec. 11, 2007), available at http://www.ussc.gov/PRESS/rell21107.htm 

(noting that the decision to apply the amendment retroactively will not apply to every crack cocaine 

offender and that it will be up to federal sentencing courts to determine whether and by how much each 
offender's sentence should be lowered).
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legislature would have already made that predetermination. 2 11  The 
difficulty would rest largely with post-final judgment defendants. The 
process would be relegated to an administrative body that would be notified 
by the legislature that a penalty for an offense had been ameliorated. The 
administrative sentencing board would be responsible for noting the change 
and providing notice of the change to the defendant. If, however, the board 
failed to do soor did not apply the change, then the defendant could seek a 
sentencing review hearing to petition to have the ameliorative change 
applied. The impact of the existing cases could be handled by having 
existing parole boards adopt the responsibility as a part of their existing 
duties.  

VII. Conclusion 

The proposed retroactive amelioration statute provides a 
mechanism for post-final judgment defendants to have ameliorative 
legislative changes applied to them. Currently, retroactive amelioration is 
either denied outright or limited to circumstances where the legislature has 
not included an express saving class and final judgment has not been 
attained. As a result, ameliorative legislative changes are limited to pre
final judgment defendants whose cases are still pending when the 
legislature amends a statute. The restriction of ameliorative changes in this 
manner is based not upon the degree of culpability but temporality. To 
deny the application of change based upon such an arbitrary distinction 
offends the theories of punishment whether one is a consequentialist or 
retributivist.  

The proposed statute builds upon the existing saving clause 
framework which was created to prevent the unintended and premature 
termination of pending prosecutions following any legislative change.  
Using the general saving statute along with an ameliorative amendment 
exception as a framework and adding a post-final judgment provision, the 
proposed retroactive amelioration statute seeks to make the application of 
retroactive amelioration uniform not only within but also across 
jurisdictions. In denying an ameliorative legislative change, jurisdictions 
are engaging in vindictive justice, and that is manifestly unjust.

211. There may be challenges as to whether a change should be designated as ameliorative, but 
according to the amelioration typology, see supra Part III.A and the definitions set forth in the Proposed 
Statute, infra Appendix I, that should be easy to ascertain.
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Appendix I-Proposed Retroactive Amelioration Statute 

Retroactive Amelioration Statute Purpose: THE PURPOSE OF THIS 
STATUTE IS: (1) to increase the intra-jurisdictional uniformity with respect 
to legislative changes by providing clear definitions when a legislative 
repeal, repeal and reenactment or amendment of a statute constitutes an 
ameliorative change; and (2) to expand the scope of applying ameliorative 
changes to individual whose convictions have become finalized and no 
longer have any judicial recourse.  

1. Definitions 
(a) Amelioration: 

(i) Decriminalization of Conduct. The reduction of a sentence 
through either: 

(A) The unqualified repeal of a statute; or 
(B) The change of an offense from a designation of criminal to 

civil; or 

(C) The replacing of criminal offense with an affirmative right.  

(ii) Reclassification of Conduct. The reclassification of conduct is 
the legislative categorization of an offense into different degrees or classes.  
Example: The change of a felony from a Class A to a Class B; or from a 
felony to misdemeanor; or 

(iii) Reduction of Sentence. The reduction of the sentence is when 
the penalty is lessened without repeal or reclassification. The rule of thumb 
is that whenever the lower boundary, the minimum, is decreased, then the 
change will be considered ameliorative. Example: Assume that a statue has 
the following penalty: a minimum of five years and a maximum of ten 
years. Whenever the minimum is changed to a sentence that is less than 
five years then that will constitute an ameliorative legislative change.
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(iv) The following are examples of when an ameliorative change 
has occurred: 

(A) the minimum is decreased and the maximum remains 
unchanged; or 

(B) the minimum is decreased and the maximum is increased; or, 

(C) both the maximum and the minimum are decreased.  

(v) The following are examples of when an ameliorative change has 
not occurred: 

(A) the minimum is increased while the maximum remains 
unchanged; or 

(B) the maximum is increased while the minimum remains the 
same; or 

(C) both the minimum and the maximum are increased; or the 
minimum is increased and the maximum is decreased.  

(b) Amelioration Clause. An amelioration clause is a statutory provision 
that allows an ameliorative change to be applied retroactively.  

(c) General Saving Clause. A general saving clause preserves rights and 
liabilities which have accrued under a repealed act.  

(d) Retroactive (or retrospective). Extending in scope or effect to matters 
that have occurred in the past.  

(e) Unqualified Repeal. The unqualified repeal of a statute, operates to 
deprive a party of all such rights that have not been reduced to final 
judgment 

2. General Saving Clause. The repeal of any statute shall not have the 
effect to release or extinguish any penalty, forfeiture, or liability incurred 
under such statute, unless provided for elsewhere in this Act, and such 
statute shall be treated as still remaining in force for the purpose of 
sustaining any proper action or prosecution for the enforcement of such 
penalty, forfeiture, or liability. The expiration of a temporary statute shall 
not have the effect to release or extinguish any penalty, forfeiture, or 
liability incurred under such statute, unless provided for elsewhere in this 
Act, and such statute shall be treated as still remaining in force for the 
purpose of sustaining any proper action or prosecution for the enforcement 
of such penalty, forfeiture, or liability unless provided for in this Act.  

3. Amelioration Clause. If the penalty or punishment for any offense is 
reduced by the amendment of an act or statutory provision, the same shall

2009] 45



AM. J. CRIM. L.

be imposed in accordance with the act or provision as amended and shall be 
applied to defendants whose cases have not become final and to defendants 
who have finalized convictions in accordance with the provisions set forth 
below.  
(a) Pre-Final Judgment Application 

(i) Ameliorative legislative changes will be applied retroactively: 
(A) in the absence of an express saving clause; and 
(B) if the defendant's case has not reached final judgment.  

(ii) if the case has become final, then the provisions of 3(b) will 
become effective 

(b) Post-Final Judgment Application 
(i) Ameliorative legislative changes will be applied retroactively 

when the penalty for an offense has been mitigated. The ameliorative 
change will be applied by an Administrative Sentencing Board ("ASB").  

(ii) If the ASB fails to give retroactive effect to the ameliorative 
sentencing change, then the defendant can petition to have the sentence 
reviewed at a Sentence Readjustment Hearing ("SRH").
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Appendix II-Saving Provisions

Jur. GSS 212 GSS w/ 
ameliorative 
amendment 
exception

No GSS CSC 213 CRC214

ALA.  
AL CODE 

1-1-12 
(repealed 
1980).  

ALASKA 

AK STAT.  
01.10.100 
(2009).  

ARIZ.  

CONST.  

ARUz. REV. art. 22, 

STAT. ANN. 1-2 
AZ 1-246, 1- (applies 

247, 1-249 oniy to 
(2009). transition 

from 
territory 
to state).  

ARK. CODE 
AR ANN. 1-2

120 (2009).  
CAL. Gov'T 

CA CODE 9608 
(West 2009).  

COLO. REV. COLO.  

CO STAT. 2-4- COST.  
303 (2009). art. II, 

_____ _____________11.  

CONN. GEN.  

CT STAT. 54
194 (2008).  

DE Del.

212. General Saving Statute.  

213. Constitutional Saving Clause.  

214. Constitutional Retroactive Clause.
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Jur. GSS 212 GSS w/ 
ameliorative 
amendment 
exception

No GSS CSC 213
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CRC214

FLA.  

FL CONST.  
art. X, 

9.  
GA.  

GA. CODE CONST.  
GA ANN. 16-1- art. I, 

11 (2009). 1, para.  
X.  

HAW. REV.  

HI STAT. 1
10, 1-11 
(2009).  

IDAHO CODE IDAHO 

ID ANN. 67- CONST.  

513 (2009). art. XI, 
______ _____12.  

5 ILL. COMP. 5 ILL. COMP.  

IL STAT. 70/4 STAT. 70/4 
(2009). (2009).  
IND. CODE 

IN 1-1-5-1 
(2009).  

IOWA CODE IOWA CODE 
IA 4.1, 4.13 4.1, 4.13.  

(2008).  

KAN. STAT.  
KS ANN. 77

201 (2008).  
KY. REV. KY. REV.  

KY STAT. ANN. STAT. ANN.  
446.110 446.110 
(West 2009). (West 2009).  
LA. REV.  

LA STAT. ANN.  

1:2 (2009).  
ME. REV.  

ME STAT. ANN.  
tit. 1, 302 
(2009).
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Jur. GSS212 GSS w/ 
ameliorative 
amendment 
exception

No GSS CSC 213 CRC214

MD. CODE MD.  
ANN. art. 1, CONST.  

MD 3 DEC. OF 
(LexisNexis R. art.  
2009). 17.  

MASS. GEN.  

MA LAWS ch. 4, 
S6 (2009).  

MICH. COMP 

MI LAWS 8.4a 
(2009).  

MN Minn.  

MS Miss.  

Mo. REV. Mo.  
MO STAT. COST.  

1.160 (2009). t ' 

MONT. CODE MONT.  

MT ANN. 1-2- CONST.  
205 (2009). art. II, 

31.  
NEB. REV.  

NE STAT. 49
301 (2009).  
NEV. REV.  

NV STAT.  
169.235 

(2009).  

N.H. REV. N.H. REV. N.H.  
STAT. ANN. STAT. ANN. CONST.  

624:4, 624:4, pt. 1, art.  
624:5 (2009). 624:5 (2009). 23.  
N.J. STAT. N.J. STAT.  

NJ ANN. 1:1- ANN. 1:1
15 (West 15 (2009).  
2009).  

N.M.  
NM CONST.  

art. IV, 
33-34.
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Jur. GSS 21 2 GSS w/ 
ameliorative

No GSS CSC2 1 3 CRC2 1 4

amendment 

exception 

N.Y. GEN.  
CONSTR.  

NY LAw 93 
(McKinney 
2009).  

N.C. GEN. N.C.  
NC STAT. 12-2 CONST.  

(2009). art. I, 
16.  

N.D. CENT.  

ND CODE 1-02
17 (2009).  

OHIO REV. OHIO REV. OHIO 

OH CODE ANN. CODE ANN. CONST.  
1.48, 1.58 1.48, 1.58 art. II, 

(2009). (2009). 28.  
OKLA.  

OK CONST.  
art. V, 
54.  

OR. REV.  
STAT.  

OR 174.070, 
174.080 
(2008).  

1 PA. CONS.  

STAT.  

PA 1953, 1961, 
1962. 1976, 
1978 (2009).  
R.I. GEN.  

RI LAWS 43
3-22, 43-3-23 
(2009).  
S.C. CODE 

SC ANN. 2-7
50 (2008).  
S.D.  

SD CODIFIED 
LAWS 2
14-18 (2009).
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Jur. GSS212 GSS w/ 
ameliorative

No GSS CSC213 CRC214

amendment 
exception 

TENN. CODE TENN.  

TN ANN. 1-3- COST.  

101 (2009). art. I, 
20.  

TEX. GOV'T TEX. GOV'T TEX.  
CODE ANN. CODE ANN. CONST.  

TX 311.031 311.031 art. I, 
(Vernon (Vernon 16.  
2009). 2009).  
UTAH CODE 

UT ANN. 68-3
5 (2009).  
VT. STAT. VT. STAT.  

VT ANN. tit. 1, ANN. tit. 1, 
214 2009. 214 2009.  
VA. CODE VA. CODE 

VA ANN. 1-239 ANN. 1-239 
(2009). (2009).  
WASH. REV.  

WA CODE 

10.01.040 
2009).  

W. VA. CODE W. VA. CODE 
WV 2-2-8 2-2-8 

(2009). (2009).  
WIS. STAT.  

WI 990.04 
2009).  

WYO. STAT.  

WY ANN. 8-1
107 (2009).  

Fed. 1 U.S.C.  F 109 (2006).

2009] 51



4 

4 

s 
*



Article 

On Suggestive and Necessary Identification 
Procedures 

Ofer Raban* 

I. Introduction.........................................................................................................53 

II. Suprem e Court Precedents.................................................................................55 
A. Stovall v. Denno (1967).........................................................................55 
B. Simmons v. United States (1968) .......................................................... 58 
C. Neil v. Biggers (1972) and Manson v. Brathwaite (1977).....................60 

III. Doctrinal Mess ................................................................................................. 62 

IV. Conclusion........................................................................................................66 

Despite the paramount importance of identification evidence in 
criminal trials, Supreme Court precedents on the subject have been 
confusing and confused. The result is widespread misapplication of proper 
constitutional doctrine: lower courts habitually admit evidence of 
suggestive identification procedures if they find such procedures to have 
been "necessitated" by circumstances on the ground. Such reasoning 
misinterprets the governing Supreme Court cases and, in any event, makes 
little sense. Whether necessary or not, evidence of suggestive identification 
procedures, and any consequent in-court identifications, must be excluded 
from trial unless supported by sufficient indicia of reliability.  

I. Introduction 

The admissibility of police-arranged identification procedures and 
consequent in-court identifications is governed by the Sixth Amendment's 
right to counsel and by the Due Process clause. Under the Sixth 

*Assistant Professor of Law, University of Oregon. J.D., Harvard Law School; D.Phil., Oxford 
University.
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Amendment, defendants have a right to the presence of counsel during 

corporeal identification procedures conducted after the initiation of judicial 
proceedings. 1 Evidence of identification procedures and consequent in

court identifications may be excluded from trial if that right to counsel was 
violated.2 The Due Process clause, by contrast, forbids the admission of 
identification testimony that violates principles of "fundamental fairness," 
independent of any right to counsel issue. 3 

Supreme Court decisions dealing with identification procedures 

under both these constitutional provisions have been inconsistent and often 
unconvincing.4  This failure is particularly galling given that 
misidentifications, aided by faulty identification procedures, are the leading 

cause of false convictions in the United States.' This article seeks to clarify 
one small aspect of this confused jurisprudence: the rules governing the 
admissibility of suggestive and necessary identification procedures under 
the Due Process clause.  

A suggestive identification procedure is one that suggests to the 
identifying witness who is the suspect expected to be identified.6 

Suggestiveness may take many forms: asking the witness to pay particular 

attention to "number three" in a six-person lineup; having the defendant as 
the only Hispanic in a photo array; presenting numerous photographs with 
only the suspect appearing in all of them; or, as in many of the cases we 

will examine, presenting only the suspect to the witness, handcuffed and 

surrounded by police officers (the oft-used single-person showup). A 
suggestive and necessary identification procedure is a suggestive procedure 

whose suggestiveness was necessitated by exigent circumstances.' 

As we shall soon see, this important area of Due Process doctrine is 

rife with confusion. The main responsibility for the mess lies with a string 
of confusing and confused United States Supreme Court decisions.8 

1. Moore v. Illinois, 434 U.S. 220, 231 (1977).  

2. See United States v. Wade, 388 U.S. 218 (1967).  

3. See Stovall v. Denno, 388 U.S. 293 (1967).  

4. For example, see the Court's tenuous distinction between lineups and photo arrays in United 
States v. Ash, 413 U.S. 300 (1973), or the Court's argument in favor of admitting evidence of a single
photo identification procedure in Manson v. Brathwaite, 432 U.S. 98 (1977).  

5. See Jonathan Saltzman, Inmate's Exoneration Renews Calls for an "Innocence" Panel, 

BOSTON GLOBE, Mar. 9, 2004, at Al (reporting that more than 80 percent of DNA exonerations 
involved convictions based on mistaken eyewitness testimony); Gary L. Wells, What Do We Know 
About Eyewitness Identification?, 48 AM. PSYCHOLOGIST 553, 554 (1993) (claiming that eyewitness 
misidentification is the single largest factor in false convictions); PATRICK M. WALL, EYE-WITNESS 
IDENTIFICATION IN CRIMINAL CASES 26 (1965) ("The influence of improper suggestion upon identifying 
witnesses probably accounts for more miscarriages of justice than any other single factor-perhaps it is 
responsible for more such errors than all other factors combined.") 

6. See, e.g., United States v. Brownlee, 454 F.3d 131, 138 (3d Cir. 2006) ("As the Supreme Court 
has acknowledged, a show-up procedure is inherently suggestive because, by its very nature, it suggests 
that the police think they have caught the perpetrator of the crime.").  

7. See Stovall, 388 U.S. 293, 298 (the defendant, handcuffed and surrounded by police officers, 
was presented to the only eyewitness while eyewitness was believed to be dying).  

8. See infra Part III.
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Section II surveys and criticizes those Supreme Court decisions; Section III 
examines flawed decisions on the subject by federal circuit courts; and 
Section IV articulates the correct doctrinal analysis, concluding with a plea 
for better judicial decision-making in this important area of criminal 
procedure.  

II. Supreme Court Precedents 

Today's confusions can be traced back to the Supreme Court's 
seminal case on the subject of suggestive and necessary identification 
procedures. Stovall v. Denno was one of three cases handed down on the 
same day in 1967, where the Court laid down the constitutional framework 
governing the admissibility of police-arranged identification procedures.  
Two of these cases addressed the right to counsel;9 the third, Stovall, dealt 
with the Due Process clause. 10 

A. Stovall v. Denno (1967) 

The facts in Stovall were horrific. On a summer night in 1961, 
Theodore Stovall entered the home of two Long Island doctors, stabbed the 
husband to death, and grievously injured the wife when she came to her 
husband's aid." A day and a half later, following Stovall's arraignment, 
the police presented Stovall to the surviving victim, handcuffed and 
surrounded by police officers, by her hospital bed.12 She made a positive 
identification. 13 

Following his conviction and death sentence, Stovall appealed his 
conviction to the United States Supreme Court, arguing (a) that admitting 
evidence of the identification procedure at his trial was a violation of the 
Sixth Amendment because he was deprived of his right to counsel at his 
identification procedure (a constitutional claim endorsed in United States v.  
Wade, decided on the same day as Stovall), and (b) that admitting evidence 
of the identification procedure at his trial was a violation of the Due Process 
clause. 14 The Court rejected the right to counsel claim by refusing to apply 
Wade retroactively.1  It then acknowledged the validity of Stovall's Due 
Process challenge, stating that an identification procedure can indeed be "so 

9. See United States v. Wade, 388 U.S. 218 (1967) (holding that defendant has a constitutional 
right to the presence of counsel during a lineup conducted after the initiation of judicial proceedings); 
Gilbert v. California, 388 U.S. 263 (1967) (holding that evidence of post-indictment unrepresented 
lineup was inadmissible at trial, but in-court identifications could be admissible if not tainted by the 
illegal lineup).  

10. Stovall v. Denno, 388 U.S. 293 (1967).  
11. Id. at 295.  
12. Id.  
13. Id.  
14. Id. at 294-95.  
15. Id. at 300.
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unnecessarily suggestive and conducive to irreparable mistaken 

identification [as to deny] due process of law."1 6 The Court then proceeded 

to reject Stovall's claim: 

We turn now to the question whether petitioner, although not 

entitled to the application of Wade and Gilbert to his case, is 

entitled to relief on his claim that in any event the confrontation 

conducted in this case was so unnecessarily suggestive and 

conducive to, irreparable mistaken identification that he was 

denied due process of law.. .. The practice of showing suspects 

singly to persons for the purpose of identification, and not as part 

of a lineup, has been widely condemned. However, a claimed 

violation of due process of law in the conduct of a confrontation 

depends on the totality of the circumstances surrounding it, and 

the record in the present case reveals that the showing of Stovall 

to Mrs. Behrendt in an immediate hospital confrontation was 

imperative. ... No one knew how long Mrs. Behrendt might 

live. Faced with the responsibility of identifying the attacker, 

with the need for immediate action and with the knowledge that 

Mrs. Behrendt could not visit the jail, the police followed the 

only feasible procedure and took Stovall to the hospital room.  

Under these circumstances, the usual police station line-up, 

which Stovall now argues he should have had, was out of the 

question. The judgment of the Court of Appeals is affirmed. 1 7 

Here was the original sin from which all later confusions arose (and in an 

opinion written, of all people, by Justice William Brennan, a stalwart 

defender of the rights of criminal defendants and one of the Court's 

brightest).  

As an initial matter, the Court misstated the constitutional question 

involved: the defendant did not claim that administering the identification 

procedure violated his Due Process rights, only that admitting evidence of 

that procedure at his trial did.18 The question of whether the police should 

be able to conduct such procedures is independent of the question of 

whether those procedures should be admissible. The Court conflated these 

two questions, both in framing the issue and then in resolving it, stating that 

since a proper lineup was out of the question, admitting evidence of the 

showup was thereby constitutional. 19 

But the Court's most glaring mistake was its failure to consider the 

identification's reliability. Despite its reference to the totality of the 

circumstances, the Stovall opinion admitted testimony of a highly 

suggestive identification procedure by relying solely on the practical 

16. Id. at 302.  

17. Id. at 301-02 (internal citations omitted).  

18. Id. at 296.  

19. Id. at 302.
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necessity of the procedure without examining how reliable the identification 
actually was-that is, without examining the factual basis for the witness's 
ability to identify the defendant as the perpetrator of the crime. 2 0 This 
makes little sense. No matter how necessary an identification procedure 
might have been, if the procedure was suggestive and the identification not 
reliable, its admission at trial would violate the "fundamental fairness" 
guaranteed by the Due Process clause. A determination of reliability is 
indispensable for assuring that such highly influential evidence-which can 
easily decide the fate of a trial-is not merely the creation of a biased 
identification procedure put together by the prosecution or the police.  

This is not to say that the police should be precluded from using 
suggestive and necessary identification procedures for investigative 
purposes; however, to repeat, the question of whether such critical and, by 
definition, tainted evidence should be introduced at the trial must involve a 
determination of its reliability.  

The Supreme Court's failure to consider reliability was particularly 
unfortunate given that the Second Circuit, whose decision the Court 
affirmed, clearly relied on the reliability of the identification: "[Mrs.  
Behrendt,]" said that opinion, "had more than a fleeting glimpse of the 
attacker. Although stabbed many times, she was not unconscious and the 
attacker had remained in full view in the brightly lighted kitchen for a 
considerable period of time after killing Dr. Behrendt and stabbing her."2 1 

The Supreme Court did not mention this crucial finding.22 

Finally, the Supreme Court further complicated things by using the 
unfortunate expression "unnecessarily suggestive" (stating that Stovall was 
entitled to relief if the identification procedure was "unnecessarily 
suggestive and conducive to irreparable mistaken identification . . .)23 

The expression put together two concepts-suggestiveness and necessity
that should have been kept apart, and it left it unclear whether an 
"unnecessarily suggestive procedure" was (1) a procedure whose degree of 
suggestiveness was unnecessary or (2) a procedure whose suggestiveness 
was not necessitated by circumstances. The difference between these two 
interpretations is significant. In the former case, suggestive identification 
procedures do not implicate Due Process concerns unless the 
suggestiveness crosses a certain threshold. In the latter case, any degree of 
suggestiveness implicates Due Process concerns unless the suggestiveness 
is necessitated by exigent circumstances. This ambiguity, like the rest of 
Stovall's failings, still plagues today's lower courts opinions.24 

20. Id.  
21. Stovall v. Denno, 355 F.2d 731, 738 (2d Cir. 1966).  
22. See generally Stovall, 388 U.S. 293.  

23. Id. at 302.  
24. See infra Part III.

57



AM. J. CRIM. L.

B. Simmons v. United States (1968) 

A year after Stovall, the Court again dealt with the admissibility of 

a suggestive identification procedure.2 5 In Simmons v. United States, 
witnesses of a bank robbery were shown photographs that repeatedly 
featured the defendant. 26 The witnesses identified the defendant as one of 
the robbers. 27 Evidence of the procedure was not introduced at the trial, but 
the defendant claimed that the witnesses' in-court identifications were the 
product of the suggestive procedure, and that they therefore violated his 
Due Process rights. 28 

The Court rejected the claim. 29 It began by rephrasing the 

governing standard, declaring that "convictions based on eyewitness 
identification at trial following a pretrial identification. . . will be set aside .  

only if the ... identification procedure was so impermissibly suggestive 
as to give rise to a very substantial likelihood of irreparable 
misidentification." 30 The opinion then continued to commit a number of 
missteps.  

First, Simmons repeated Stovall's mistake of conflating the 
constitutionality of administering suggestive identification procedures with 
the constitutionality of admitting such procedures (and consequent in-court 
identifications) as evidence at the trial.3 1 Second, the Court relied in part on 
a determination that, as in Stovall, the employed identification procedure 
was necessary. It explained: 

A serious felony had been committed. The perpetrators were still 

at large. The inconclusive clues which law enforcement officials 
possessed led to [the defendant and his co-defendant]. It was 
essential for the FBI agents swiftly to determine whether they 
were on the right track, so that they could properly deploy their 
forces in Chicago and, if necessary, alert officials in other cities.  
The justification for this method of procedure was hardly less 
compelling than that which we found to justify the "'one-man 
lineup"' in Stovall v. Denno.32 

25. Simmons v. United States, 390 U.S. 377, 381 (1968).  

26. Id. at 385.  
27. Id. at 382.  
28. Id. at 381-82.  
29. Id. at 385.  

30. Id. at 384.  

31. See id. ("[I]t is not suggested that it was unnecessary for the FBI to resort to photographic 
identification in this instance.") This statement indicates that the Court deduced admissibility from the 
necessity of administering the procedure. The Court also stated "that in the factual surroundings of this 
case the identification procedure used was not such as to deny Simmons due process of law.. .or to call 
for reversal under our supervisory authority." Id. at 386. However, whether it was constitutional to use 
such a procedure is a different question from whether the products of such a procedure are admissible at 
the trial.  

32. Id. at 384-85.
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In other words, the Court unabashedly equated the necessity of presenting a 
suspect to a dying witness with the necessity of determining whether the 
police were "on the right track."33 Many of today's lower court decisions 
also employ such ridiculously broad definitions of necessity. .  

Nevertheless, Simmons corrected Stovall's most important failure: in 
considering the "totality of the circumstances," Simmons also considered 
the reliability of the identifications: 

[T]here was in the circumstances of this case little chance that the 
procedure utilized led to misidentification of [the defendant]. The 
robbery took place in the afternoon in a well-lighted [sic] bank.  
The robbers wore no masks. Five bank employees had been able 
to see the robber later identified as [the defendant] for periods 
ranging up to five minutes. Those witnesses were shown the 
photographs only a day later, while their memories were still 
fresh. . . . Taken together, these circumstances leave little room 
for doubt that the identification of [the defendant] was correct, 
even though the identification procedure employed may have in 
some respects fallen short of the ideal.35 

Examining the reliability of the identification was a critical 
improvement over Stovall. Unfortunately, however, Simmons never 
explicitly repudiated Stovall. That failure was made particularly dangerous 
given Simmons' extremely broad understanding of "necessity," and 
Stovall's claim that necessity alone could justify the admissibility of the 
most suggestive identification procedure.  

And yet, Simmons did implicitly repudiate that claim: the opinion 
relied on the reliability of a suggestive but necessary identification 
procedure when determining the admissibility of consequent in-court 
identifications. 36 And this enormous doctrinal improvement was in fact 

33. Id.  

34. See, e.g., Ramirez v. Taylor, 103 Fed. App'x 248, 250 (9th Cir. 2004).  
35. Id. at 385-86 (footnote omitted).  
36. See Simmons, 390 U.S. at 385-86 (noting circumstances that made witness identification of 

Simmons reliable). Ten years later, in Manson v. Brathwaite, Justice Marshall authored a dissenting 
opinion joined by Justice Brennan, the author of Stovall, where Marshall offered a different 
interpretation of the relationship between Stovall and Simmons: 

Stovall and Simmons established two different due process tests for two very 
different situations. Where the prosecution sought to use evidence of a 
questionable pretrial identification, Stovall required its exclusion...unless the 
necessity for the unduly suggestive procedure outweighed its potential for 
generating an irreparably mistaken identification. The Simmons test, on the other 
hand, was directed to ascertaining due process violations in the introduction of in
court identification testimony.  

Manson v. Brathwaite, 432 U.S. 98, 114, 122 (1977) (Marshall, J., dissenting). I do not subscribe to 
Marshall's interpretation, but his interpretation, in any event, does read a concern with reliability into 
Stovall. See infra Part III.
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followed by all subsequent Supreme Court decisions. 37 

C. Neil v. Biggers (1972) and Manson v. Brathwaite (1977) 

The issue of reliability took center stage four years later in Neil v.  
Biggers.38 In Biggers, the Supreme Court reversed both the district court 
and the Sixth Circuit in holding that the admission of a suggestive 
identification procedure-a one-man showup-did not violate the Due 
Process clause. 39 The lower courts relied on the fact that the procedure was 
both suggestive and unnecessary; but the Court rejected the claim that 
suggestive identification procedures were inadmissible simply by virtue of 
being gratuitous. 40 Instead, it was "the likelihood of misidentification which 
violates a defendant's right to due process." 41  The Court explained: 
"Suggestive confrontations are disapproved because they increase the 
likelihood of misidentification, and unnecessarily suggestive ones are 
condemned for the further reason that the increased chance of 
misidentification is gratuitous." 42  However, the mere combination of 
suggestiveness and gratuitousness was not fatal so long as the identification 
was reliable: 

[T]he central question [is] whether under the "totality of the 
circumstances" the identification was reliable even though the 
confrontation procedure was suggestive. As indicated by our 
cases, the factors to be considered in evaluating the likelihood of 
misidentification include the opportunity of the witness to view 
the criminal at the time of the crime, the witness' degree of 
attention, the accuracy of the witness' prior description of the 
criminal, the level of certainty demonstrated by the witness at the 
confrontation, and the length of time between the crime and the 
confrontation. 43 

Thus, although Biggers' identification procedure was suggestive 
and unnecessary, the identification was reliable and the procedure was 
therefore admissible under the Due Process clause.4 4 

Biggers's trial took place before Stovall, where the Court first 

37. Two years later, the Supreme Court rejected a Due Process challenge concerning a suggestive 
identification procedure by examining the identification's reliability. Citing Stovall, the Court first 
noted that such a claim "must be determined on the totality of the surrounding circumstances" and then 
relied on the fact that the identifying witness "got a real good look" at the defendant in rejecting the 
challenge. Coleman v. Alabama, 399 U.S. 1, 4-6 (1970).  

38. Neil v. Biggers, 409 U.S. 188 (1972).  

39. Id. at 198.  
40. See id. at 198-99.  
41. Id. at 198.  
42. Id.  
43. Id. at 199-200.  
44. Id. at 199-201.
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explicitly recognized such Due Process claims.4 5 A subsequent case, 
Manson v. Brathwaite, affirmed the applicability of the Biggers holding to 

post-Stovall cases as well, stating that "reliability is the linchpin in 

determining the admissibility of identification testimony for both pre- and 
post-Stovall confrontations."46 The Brathwaite Court applied the reliability 

factors mentioned in Biggers and stated that "[a]gainst these factors is to be 
weighed the corrupting effect of the suggestive identification itself."4 7 It 
then concluded that the procedure employed was admissible. 48 

Biggers and Brathwaite were controversial decisions. Both refused 
to exclude from subsequent trials suggestive but utterly gratuitous 

identification procedures, thereby rejecting a major disincentive for police 
use of such faulty methods. 49 They did so by holding it irrelevant, for 
purposes of Due Process analysis, whether a police-arranged suggestive 
identification procedure was necessary or not: whether necessitated by 

circumstances or completely gratuitous, the Due Process question remained 
the same-namely, whether the identification was reliable given the 
procedure's level of suggestiveness." 

Although both Biggers and Brathwaite dealt with unnecessary 

identification procedures, both clearly deemed reliability the "central 
question" irrespective of necessity. Indeed, both Biggers and Brathwaite 

explicitly relied on Stovall and Simmons (cases dealing with necessary 
identification procedures) for their holdings, claiming that both of these 

earlier cases supported the focus on reliability.5 1 In fact, Brathwaite went 
so far as to claim that Stovall was all about reliability: 

The driving force behind United States v. Wade, Gilbert v.  

California, and Stovall, all decided on the same day, was the 

Court's concern with the problems of eyewitness identification.  
Usually the witness must testify about an encounter with a total 

stranger under circumstances of emergency or emotional stress.  
The witness' recollection of the stranger can be distorted easily 

by the circumstances or by later actions of the police. Thus, 

Wade and its companion cases reflect the concern that the jury 

not hear eyewitness testimony unless that evidence has aspects of 

45. See supra Part II.  

46. Manson v. Brathwaite, 432 U.S. 98, 114 (1977).  
47. Id. at 114-16.  
48. Id.  

49. At least one state court refused to follow Biggers and Brathwaite, relying instead on state 
constitutional Due Process protections. See State v. Dubose, 699 N.W.2d 582, 594-95 (Wis. 2005).  

50. See Brathwaite, 432 U.S. at 114 ("reliability is the linchpin in determining the admissibility of 
identification testimony for both pre- and post-Stovall confrontations"); Biggers, 409 U.S. at 198 ("It is, 
first of all, apparent that the primary evil to be avoided is 'a very substantial likelihood of irreparable 
misidentification."').  

51. See Neil v. Biggers, 409 U.S. 188, 196-98 (1972); Manson v. Brathwaite, 432 U. S. 98, 104
06 (1977).
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reliability.5 2 

Even William Brennan, the author of the Stovall opinion, was happy to join 
in this reconstruction of Stovall. He joined Thurgood Marshall's dissenting 
opinion in Brathwaite, which similarly reinterpreted Stovall as requiring 
reliability determinations. "Despite my strong disagreement with the Court 
over the proper standards to be applied in this case," wrote Marshall: 

I am pleased that its application of the totality test does recognize 
the continuing vitality of Stovall. In assessing the reliability of 
the identification, the Court mandates weighing "the corrupting 
effect of the suggestive identification itself' against the 
"indicators of [a witness's] ability to make an accurate 
identification." The Court holds . . . that a due process 
identification inquiry must take account of the suggestiveness of 
a confrontation and the likelihood that it led to misidentification, 
as recognized in Stovall and Wade.5 3 

Whether this reading of Stovall is correct or not (it isn't), there can 
be little doubt that both Biggers and Brathwaite trace their concern with 
reliability to cases dealing with necessary identification procedures, and 
that both regard reliability as the central question in the admissibility of 
both necessary and unnecessary procedures.  

In any event, as mentioned before, there is no good reason to 
dispense with the reliability requirement where the procedure happens to be 
necessary. Whether a procedure was or was not necessitated by 
circumstances is simply irrelevant to whether such evidence would 
compromise the fairness of the trial. When the police administer an 
identification procedure that suggests to the identifying witness who is the 
suspect expected to be identified, Due Process protections should guarantee 
that the identification-often the most powerful evidence at a trial-is 
based on a sound foundation. This is true whatever the exigencies at the 
time the procedure takes place.  

However, as we saw, these doctrinal insights do not appear in a 
clear and straightforward manner; rather, they need to be teased out of cases 
that are meandering, ambiguous, and often themselves confused. So it is 
not surprising that lower courts dealing with suggestive and necessary 
identification procedures often-in fact, very often-get things wrong.  

III. Doctrinal Mess 

Federal courts habitually make mistakes in handling suggestive and 

52. Brathwaite, 432 U.S. at 111-12 (1977) (emphasis added) (internal citations omitted).  
53. Manson v. Brathwaite, 432 U.S. 98, 129 (1977) (Marshall, J., dissenting) (internal citations 

omitted).
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necessary identification procedures. The most common and harmful 
mistake is their disregard of reliability: lower courts regularly, admit 
testimony of police-arranged suggestive identification procedures and 
consequent in-court identifications without inquiring into the reliability of 
those identifications. The following cases are typical.  

In Ramirez v. Taylor, the Ninth Circuit affirmed the admission of a 
one-person showup.54 It reasoned as follows: 

[T]he curbside identification of Ramirez, while suggestive, was 
not unnecessarily suggestive. . . . A suggestive identification 
violates due process if it was unnecessary or "gratuitous" under 
the circumstances. Neil v. Biggers, 409 U.S. 188, 198 (1972).  
The state court reasonably concluded that time pressures and a 

concern for accuracy made the curbside identification of Ramirez 

necessary. One-on-one identifications are necessary because of 
officers' and suspects' strong interest in the expeditious release 

of innocent persons and the reliability of identifications made 
soon after and near a crime. In addition, the procedure used here 
was not especially likely to yield an "irreparable 
misidentification." We have held that similar curbside 
identifications-and some even more suggestive-did not raise a 

substantial likelihood of irreparable misidentification. . . .  
[U]nless the identification procedure was unnecessarily 
suggestive, reliability is for the jury to consider.55 

The mistakes are legion. First, it is inaccurate to describe Biggers 

as holding that "[a] suggestive identification violates due process if it was 
unnecessary or 'gratuitous' under the circumstances." 5 6 On the contrary, 
Biggers held that even if a suggestive identification procedure was 

unnecessary, it could still be admissible if reliable. 5 7 Nor did Biggers hold 
that only unnecessary or gratuitous procedures may violate Due Process; as 
we saw, Biggers flatly 'rejected any distinction between the Due Process 
analysis of necessary and unnecessary identification procedures. 58 

Such a distinction, however, lies at the heart of the Ramirez 
opinion. In a throwback to the error and ambiguity of Stovall, the Ninth 
Circuit declared reliability a Due Process concern only in cases of 
"unnecessarily suggestive" identification procedures. 5 9 It then obviated the 
need for any reliability determination by finding the procedure to be 
"necessary" because of the strong interest in the prompt release of innocent 

54. Ramirez v. Taylor, 103 Fed. App'x 248, 251 (9th Cir. 2004).  

55. Id. at 250-51 (internal citations omitted).  
56. Id. at 250.  

57. See Neil v. Biggers, 409 U.S. 188, 198-201 (1972).  

58. See supra Part I.C.  

59. Ramirez, 103 Fed. App'x at 251.
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suspects and the purported reliability of prompt identifications. 60 This 
understanding of necessity, coupled with the court's exegesis of the relevant 
doctrine, made all on-the-scene suggestive identification procedures 
instantly admissible, no matter how unreliable they may be.  

In United States v. Hawkins, the Seventh Circuit held that 
determining whether "the admission of testimony regarding an out of court 
identification offends the defendant's due process rights" was a two-step 
process.61 "First, the defendant must establish that the identification 
procedure was unduly suggestive."62 (The term "unduly suggestive," 
apparently intended as synonymous with Simmons's "impermissibly 
suggestive," is common among lower courts, even though its only 
appearance in the Supreme Court came in Justice Marshall's dissenting 
opinion in Manson v. Brathwaite.63 ) Second, said the court, if the 
defendant established that the identification was unduly suggestive, the 
court must determine whether "under the totality of the circumstances, the 
identification was nonetheless reliable." 64 Thus far, the analysis appears 
accurate: if an identification procedure is suggestive, it would be admissible 
only if it is reliable. However, the Seventh Circuit went on to state that 
"[t]o satisfy the first prong of our analysis, the defendant must show both 
that the identification procedure was suggestive and that such 
suggestiveness was unnecessary."65  In other words, the reliability 
determination is not required if a suggestive identification procedure was 
necessary. The court then found that, since the defendant was 
"apprehended close in time and proximity to the scene of the crime," the 
procedure was indeed necessary, and testimony of the procedure was 
therefore admissible without any reliability inquiry.6 6 Once again, the 
Stovall analysis-faulty and subsequently repudiated by the Supreme 
Court-cast its long shadow over the admissibility of a suggestive 
identification procedure. Similar analyses can be found in the Second, 
Third, Fifth, and Eighth Circuits. 67 

60. Id.  
61. United States v. Hawkins, 499 F.3d 703, 707 (7th Cir. 2007).  
62. Id.  
63. Manson v. Brathwaite, 432 U.S. 98, 114, 122-23 (1977) (Marshall, J., dissenting). There are 

two possible explanations as to why the term "unduly suggestive" is so popular. First, it more clearly 
conveys the truism that all identification procedures are to some extent suggestive. Thus, it is only the 
"unduly suggestive" procedures that raise Due Process concerns, and not just any suggestive procedure.  
Second, courts may be concerned that the term "impermissibly suggestive" appears to state a conclusion 
about the legality of the procedure, when actually a finding of suggestiveness is only the beginning of 
the inquiry, not its end. Courts therefore speak of "unduly suggestive" procedures to avoid suggesting 
unlawfulness ahead of the required analysis.  

64. Hawkins, 499 F.3d at 707.  
65. Id. (emphasis added).  
66. Id. at 707-08. As an aside, the court went on to state that "Even if we had concluded that the 

identification procedures were unduly suggestive [meaning unnecessary], we nevertheless would 
conclude that, under the totality of the circumstances, the identification was reliable." Id. at 710.  

67. See, e.g., United States v. Bautista, 23 F.3d 726 (2nd Cir. 1994); United States v. Stevens, 935 
F.2d 1380 (3rd Cir. 1991); Herrera v. Collins, 904 F.2d 944 (5th Cir. 1990); United States v. Martinez,
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A somewhat peculiar way of reaching the same result comes from 
the Eleventh Circuit. In United States v. Walker, the court stated that 
single-person "[s]how-up identifications 'are not unnecessarily suggestive 
unless the police aggravate the suggestiveness of the confrontation."'68 The 
opinion added: "Walker cites no authority for his position that identification 
of a single individual is intrinsically suggestive, and our precedent suggests 
that it is not."69 The Due Process challenge was then rejected without any 
inquiry into the identification's reliability.  

This is strange reasoning indeed. As we saw, a procedure's 
suggestiveness consists of its tendency to suggest to the identifying witness 
that the defendant is the sought-after criminal. Thus, there can be little 

doubt that a single-person showup is "intrinsically" suggestive, and most 
courts treat it as such. 70 Whether the police then further "aggravate" the 
suggestiveness is beside the point: the police may exacerbate an already bad 
situation, but suggestiveness warrants a reliability determination whether or 
not the situation was aggravated.  

One way or another, reliability goes by the wayside when these and 
other circuit courts admit evidence of police-arranged suggestive 
identification procedures at trial. A number of these opinions rely on the 

celebrated criminal procedure treatise by LaFave et al. in support of their 
position." This usually superb treatise endorses the view that suggestive 
identification procedures are admissible if found to have been necessary.7 2 

Like many of the cases relying on it, the treatise traces this position to 
Stovall.73 But as we have seen, this position overlooks the significant 
changes made to Stovall by subsequent Supreme Court decisions, and the 
doctrinal untenability of the Stovall analysis.  

It need be added that, naturally, not all circuit court decisions 
misunderstood the matter.74 Among those is a 1983 Ninth Circuit decision 

462 F.3d 903 (8th Cir. 2006).  

68. United States v. Walker, 201 Fed. App'x 737, 741 (11th Cir. 2006) (citing Johnson v. Dugger, 
817 F.2d 726, 729 (11th Cir. 1987)).  

69. Id.  

70. See, e.g., United States v. Sanders, 547 F.2d 1037, 1040 (8th Cir. 1976) (holding that showups 
are "inherently suggestive"); United States v. Brownlee, 454 F.3d 131, 138 (3rd Cir. 2006) ("As the 
Supreme Court has acknowledged, a show-up procedure is inherently suggestive because, by its very 
nature, it suggests that the police think they have caught the perpetrator of the crime.").  

71. See, e.g., Hawkins, 499 F.3d at 707; Stevens, 935 F.2d at 1389.  

72. See 2 WAYNE R. LAFAVE et al., CRIMINAL PROCEDURE 7.4(b) (3rd ed., updated 2009): 
Under the Stovall due process test. . . the first question to be asked is whether the 
initial identification procedure was unnecessarily . . . or impermissibly . . .  
suggestive .... This first inquiry can in turn be broken-down into two constituent 
parts: that concerning the suggestiveness of the identification, and that concerning 
whether there was some good reason for the failure to resort to less suggestive 
procedures.... Assuming suggestive circumstances, the question then is whether 
they were impermissible or unnecessary. The Court gave a negative answer in 
Stovall . . . [concluding] that "an immediate hospital confrontation was 
imperative." 

73. Id.  

74. See, e.g., United States v. Craig, 198 Fed.App'x 459 (6th Cir. 2006).
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that stated: 

[T]he rationale[] of Manson ... dictate[s] that the need, or lack of 
it, for the identification procedures employed by the 
prosecution's officers plays no part in the determination of the 
admissibility of identification evidence, a determination that 
focuses solely on reliability. . . . [T]he extent to which the 
officers needed to use a certain identification procedure cannot 
render eyewitness identification testimony admissible or, on the 
other hand, mandate its exclusion. . . . [W]e do not consider 
relevant whether [the suggestive procedure at issue] was 
necessary[.] 7 5 

Unfortunately, that decision was later reversed by the Supreme 
Court on other grounds, 76 and its doctrinal insight was lost and replaced by 
cases like Ramirez.77 

IV. Conclusion 

There are two operative concepts in determining the admissibility 
of identification procedures and consequent in-court identifications: 
suggestiveness and reliability. Reliability pertains to the witness's ability to 
identify the sought-after criminal independent from, and in spite of, the 
suggestive procedure employed. Suggestiveness, in turn, pertains to the 
degree to which a police-arranged identification procedure suggests to the 
identifying witness that the defendant is the sought-after criminal.  
Showups, where defendants are presented singly to identifying witnesses, 
are clearly sufficiently suggestive so as to implicate Due Process concerns.  
But suggestiveness may take many forms-verbal exchanges, body 
language, indicative contexts-and may infect all sorts of identification 
procedures, from photo arrays, to lineups, to voice-recognitions, to the 
construction of police sketches. The question is always whether the 
defendant was singled out as the likely perpetrator of the crime vis-a-vis 
other actual or hypothetical suspects.  

The threshold inquiry in Due Process challenges is whether an 
identification procedure was suggestive. Without suggestiveness, there can 
be no Due Process violation. But when the government sets up an 
identification procedure that points to the defendant as the suspect to be 
identified, Due Process concerns are implicated. In such instances, the 
possibility of misidentification necessitates a determination of the 
identification's reliability before such evidence, or any consequent 

75. Mata v. Sumner, 696 F.2d 1244, 1254 (9th Cir. 1983), rev'd on other grounds, 64 U.S. 957 
(1983).  

76. Mata v. Sumner, 64 U.S. 957 (1983).  
77. See supra notes 58-64.
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identification, can be introduced at the trial. Reliability determinations 
involve, among other factors, the circumstances surrounding the initial 
viewing of the defendant at the time of the crime (duration, lighting, 
witness stress level, whether the defendant wore a mask, the witness's 
degree of attention, etc.), the certainty of the identification and the 
explanation for that certainty, the passage of time between the initial 
viewing and the identification procedure, and the accuracy of any previous 
identification or non-identification. These factors must be examined in 
light of the level of suggestiveness present in the procedure; as the Supreme 
Court put it, "[a]gainst these factors is to be weighed the corrupting effect 
of the suggestive identification itself." 78  The more suggestive the 
procedure, the more reliable the identification must be.  

The importance of weighing suggestiveness against reliability is 
self-explanatory-the more suggestive the procedure, the greater the risk of 
misidentification absent strong reliability indicators. But the test also 
provides a much-needed incentive for the police to avoid excessive 
suggestiveness in their identification procedures, even when some level of 
suggestiveness is unavoidable or necessary under the circumstances.  

Finally, it need be emphasized that no Due Process violations occur 
solely through the use of suggestive identification procedures by law 
enforcement officials, no matter how unnecessary they may be. Violations 
can occur only when evidence regarding a suggestive procedure, or any 
consequent in-court identification tainted by said procedure, is admitted at 
trial. Due Process concerns have to do with the evidentiary hazards of such 
identifications, not with any impropriety in administering them (like the 
improprieties inherent in the use of coercive interrogations, or in searches or 
seizures that violate reasonable expectations of privacy). 79 The police 
should be free to administer such procedures for legitimate investigative 
purposes.  

However, when a defendant is identified as the sought-after 
criminal in a suggestive procedure orchestrated by the prosecution or the 
police, and that identification is not backed up by sufficient indicia of 
reliability, the Due Process clause requires that evidence of the procedure, 
and any consequent identification, be excluded from trial. Admitting such 
powerful but tainted evidence undermines truth-seeking, offends the Due 
Process principle of fundamental fairness, and adds to the risk that "society 
[has been left] unprotected from the depredations of an active criminal."8 0 

78. Manson v. Brathwaite, 432 U.S. 98, 114 (1977).  
79. See id. at 112 ("Wade and its companion cases [Gilbert and Stovall] reflect the concern that 

the jury not hear eyewitness testimony unless that evidence has aspects of reliability.") 
80. Id. at 127 (Marshall, J., dissenting).
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V. Conclusion.........................................................................................................95 

I. Introduction 

With the enactment of the Identity Theft Penalty Enhancement 
Act,' Congress created a new statutory crime: aggravated identity theft.  

This statute provided for a mandatory two-year sentence for any identity 

fraud 2 crime where the identity in question belonged to another person. 3 

Immigration enforcement officials found that aggravated identity theft and 

its mandatory two-year sentence served as an effective bargaining chip in 

dealing with undocumented immigrant workers using false Social Security 
numbers and Alien Registration numbers.4 Because the statute required 
that the identity in question belong to a real person, workers using made-up 
identification numbers effectively rolled the dice. If the number that they 
randomly created happened to belong to a real person, an aggravated 

identity theft prosecution would follow. In contrast, workers whose made

up number did not belong to anyone could only be charged with the lesser
included offense of identity fraud.5 

This problematic use of aggravated identity theft in the immigration 

enforcement context-prosecuting persons with seemingly the same level 

of culpability in a dramatically different manner based on random luck in 
choosing numbers-was exacerbated by divergent interpretations of the 
statute's knowledge requirement. In interpreting the aggravated identity 
theft statute, the courts of appeals were divided in their application of the 

knowledge requirement: three circuits found that the government had to 
prove only that the identity in question in fact belonged to another person,6 

while three other circuits interpreted the knowledge requirement as 

requiring that the defendant had actual knowledge that the identity in 
question belonged to another person.' Immigration officials in circuits that 

1. Identity Theft Penalty Enhancement Act, H.R. 1731, 108th Cong. (2004) (codified at 18 U.S.C.  
641, 1028, 1028A).  

2. Predicate crimes for aggravated identity theft include mail fraud, wire fraud, passport fraud, 

Social Security fraud, false statements made to acquire a firearm, and a number of other fraud-related 
crimes. 18 U.S.C. 1028A(c) (2006). In oral arguments in United States v. Flores-Figueroa, 
Petitioner's counsel referred to these crimes as "identity fraud" crimes. Transcript of Oral Argument at 
26, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) (No. 08-108). For ease of discussion, this 
Note will group all these predicate crimes together under the general heading of "identity fraud." 

3. 18 U.S.C. 1028A(a)(1) (2006).  

4. See Jessica Schau, Current Development, Justices to Weigh-In on Fallout of Recent Workplace 
Raids, 22 GEO. IMMIGR. L.J. 795, 795-96 (2008) (discussing the use of aggravated identity theft in 
conjunction with large-scale workplace raids at meat packing plants in Iowa).  

5. Peter R. Moyers, Butchering Statutes: The Postville Raid and the Misinterpretation of Federal 

Criminal Law, 32 SEATTLE U. L. REV. 651, 692 (2009).  

6. See United States v. Mendoza-Gonzalez, 520 F.3d 912, 918 (8th Cir. 2008); United States v.  
Hurtado, 508 F.3d 603, 609 (11th Cir. 2007); United States v. Montejo, 442 F.3d 213, 217 (4th Cir.  
2006).  

7. See United States v. Godin, 534 F.3d 51, 60-61 (1st Cir. 2008); United States v. Miranda-
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fell into the former category had a powerful tool for prosecuting 
undocumented workers by encouraging them to accept plea bargains that 
would result in a short prison sentence followed by speedy deportation. 8 

To resolve the circuit split, the Supreme Court took on the issue of 
interpreting the knowledge requirement for aggravated identity theft. In 
2009, a unanimous Court held that in order to convict a defendant of 
aggravated identity theft, the government had to prove that the defendant 
had actual knowledge that the identity in question belonged to another 
person. 9 With this decision, the Court curtailed the use of a key 
immigration enforcement mechanism and struck a significant blow to the 
growing trend of merging immigration and criminal law into a single 
discipline.10 In the long run, this decision will benefit both immigration 
enforcement efforts and the development of federal criminal law.  

This Note argues that the Supreme Court's decision improves the 
aggravated identity theft statute in three significant ways. First, by 
extending the knowledge requirement to demand that the person being 
charged know that the identity being used actually belongs to another 
person, the Court rightly removed the threat of an aggravated identity theft 
prosecution from the majority of immigration cases, forcing prosecutors to 
rely on immigration laws rather than criminal penalties. Second, the 
extension of the knowledge requirement properly curtails aggravated 
identity theft prosecutions so that when they occur, the severe penalties are 
more likely to serve the aim of deterrence. Lastly, requiring knowledge that 
the fraudulent identity belongs to another person maintains a clear line 
between aggravated identity theft and the predicate crime of identity fraud, 
as well as giving the defendant control over when his or her actions cross 
the line from identity fraud to aggravated identity theft. These rationales 
provide reasons for limiting aggravated identity theft prosecutions that go 
far beyond a mere grammatical parsing of the statutory text and have 
significant consequences for both immigration and criminal law.  

This Note will proceed as follows: Part II will discuss the state of 
aggravated identity theft prior to Flores-Figueroa, including the use of the 
statute in immigration enforcement and the circuit split over the knowledge 
requirement. Part III will discuss the Supreme Court's decision in Flores
Figueroa and the basis for that decision. Part IV will address the wisdom 
of the Flores-Figueroa decision and its consequences for the enforcement 

Lopez, 532 F.3d 1034, 1038-39 (9th Cir. 2008); United States v. Villanueva-Sotelo, 515 F.3d 1234, 
1242-43 (D.C. Cir. 2008).  

8. Moyers, supra note 5, at 675-76 (discussing how many workers caught during the Postville 
raid accepted a plea bargain that would lead to a five-month prison sentence and judicial removal to 
their country of origin).  

9. Flores-Figueroa v. United States, 129 S.Ct. 1886, 1888 (2009).  
10. See Daniel Kanstroom, Criminalizing the Undocumented: Ironic Boundaries of the Post

September 11th "Pale of Law," 29 N.C. J. INT'L L. & COM. REG. 639 (2004) (discussing the increasing 
convergence of criminal and immigration law); see also Maria Isabel Medina, The Criminalization of 
Immigration Law: Employer Sanctions and Marriage Fraud, 5 GEO. MASON L. REV. 669 (1997).
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of immigration and criminal laws.  

II. Use of the Aggravated Identity Theft Statute Prior to Flores-Figueroa 

Prior to the Supreme Court's decision in Flores-Figueroa, the 

aggravated identity theft statute was used often and effectively against 

undocumented workers who used others' identities to obtain employment.  

Although ambiguity in the statutory language contributed to the ease with 

which the statute was used, a more significant factor was the persistence 

with which Immigration and Customs Enforcement, in conjunction with 

United States Attorneys in the Department of Justice, used the statute.  

Further encouragement came from courts of appeals that adopted the 

version of the knowledge requirement favored by government officials, 

allowing for successful. prosecutions without proof of individual intent.  

While other courts of appeals pushed back, endorsing defendants' positions 

that greater knowledge was required, it was not until the Supreme Court 

intervened that aggravated identity theft was returned to its proper criminal 

law context.  

A. Requirements of the Statute 

The aggravated identity theft statute" reads as follows: 

Whoever, during and in relation to any [predicate identity fraud 

crime], knowingly transfers, possesses, or uses, without lawful 

authority, a means of identification of another person shall, in 

addition to the [sentence for the predicate crime], be sentenced to 

a term of imprisonment of 2 years.  

The statute further requires that the two-year sentence for 

aggravated identity theft be served consecutively to any sentence imposed 

for identity fraud.13 Like RICO or money laundering, a charge of 

aggravated identity theft requires the commission of a listed predicate 

offense.14 The predicate crimes for aggravated identity theft include 

11. The final version of the statute contains two provisions, the second of which is generally 

referred to as the "terrorism" provision. 18 U.S.C. 1028A(a)(2) (2006). Because the general provision 

of the statute, 18 U.S.C. 1028A(a)(1) (2006), is the provision generally used in most aggravated 

identity theft prosecutions, particularly those involving undocumented workers using false Social 

Security or Alien Registration numbers, subsequent references to the aggravated identity theft statute 

will be to Section 1028A(a)(1) unless otherwise noted.  

12. 18 U.S.C. 1028A(a)(1) (2006).  

13. 18 U.S.C. 1028A(b) (2006). The only exception is when a defendant is being sentenced for 

multiple violations of the statute. In such a case, the court may use its discretion in determining whether 

the sentences should run concurrently. 18 U.S.C. 1028A(b)(4) (2006).  

14. 18 U.S.C. 1028A(c) (2006) (predicate crimes for aggravated identity theft); see also 18 

U.S.C. 1961(1) (2006) (predicate crimes for RICO); 18 U.S.C. 1956(c)(7) (2006) (predicate crimes 

for money laundering).
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embezzlement, falsifying citizenship documents, false statements made to 
acquire a firearm, general fraud, mail fraud, bank fraud, wire fraud, passport 
fraud, Social Security fraud, and various immigration offenses. 5 

The term "means of identification" has been interpreted broadly.16 
It has been interpreted to include "an identifier or combination of 
identifiers[] that may be used to identify a specific individual." 7 

Therefore, the statute does not require that the defendant possess or use any 
kind of physical document-mere use of another person's name, Social 
Security number, or Alien Registration number may be sufficient.  
Consequently, in most aggravated identity theft cases involving 
undocumented workers, whether a "means of identification" was used is not 
an issue.18 

Since the statute's enactment, the debate over using the statute to 
prosecute undocumented workers has centered on the mens rea 
requirement. The statute requires that the defendant "knowingly" commit 
the crime.' 9 However, courts interpreting the statute disagreed regarding 
how far through the statutory language the knowledge requirement 
traveled.20 Particularly in cases where undocumented workers purchased 
documents without knowing whether the documents or the identifying 
names and numbers on those documents belonged to real people, the 
interpretation of the knowledge requirement had great significance: it meant 
the difference between acquittal on the charge of aggravated identity theft 
and a mandatory two-year sentence.2 ' 

B. Increased Use in Immigration Enforcement 

Immigration enforcement authorities quickly seized upon 
aggravated identity theft as a powerful weapon in the quest to combat 
undocumented workers and punish their employers. 22 Immigration and 
Customs Enforcement ("ICE"), the primary federal agency in charge of 

15. 18 U.S.C. 1028A(c) (2006).  
16. See, e.g., United States v. Lyons, 556 F.3d 703, 708 (8th Cir. 2009) (finding a counterfeit 

credit card to be a means of identification); United States v. Blixt, 548 F.3d 882, 886 (9th Cir. 2008) 
("[F]orging another's signature ... qualifies as a 'means of identification."').  

17. United States v. Mitchell, 518 F.3d 230, 235 (4th Cir. 2008).  
18. This was the case in Flores-Figueroa itself. Flores-Figueroa v. United States, 129 S.Ct 1886, 

1889 (2009) (defendant conceded that the documents he used to obtain employment were counterfeit).  
19. 18 U.S.C. 1028A(a)(1) (2006).  
20. See infra Part II.C.  
21. Compare United States v. Montejo, 442 F.3d 213, 215 (4th Cir. 2006) (upholding conviction 

for aggravated identity theft and applying knowledge requirement only to "the verbs 'transfers, 
possesses, [and] uses"'), with United States v. Miranda-Lopez, 532 F.3d 1034, 1035 (9th Cir. 2008) 
(requiring that the government prove "the defendant knew that the means of identification belonged to 
another person" and concluding that "[i]t is not enough to prove only that the defendant knew he was 
using a false document").  

22. See Adam Liptak & Julia Preston, Court Bars Identity-Theft Law as Tool in Immigration 
Cases, N.Y. TIMES, May 5, 2009, at Al 7 (calling aggravated identity theft "a favorite tool of prosecutors 
in immigration cases").
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enforcing immigration laws within the borders of the United States,2 3 

became particularly fond of aggravated identity theft prosecutions.  
According to ICE, "fraudulent documents and fraudulently obtained 
immigration status are used by criminal aliens to facilitate illegal activities 
such as drug trafficking, violent crime, evasion of employer sanctions, and 
the perpetration of entitlement fraud." 24 

ICE embarked upon a program of "worksite enforcement" to "send 
a strong deterrent message to ... employers who knowingly employ illegal 
aliens." 25 These enforcement actions focused on companies known to 
employ a large number of undocumented workers, including meat packing 
plants, produce companies, and janitorial contractors. 26 During a 2008 raid 
at an Agriprocessors, Inc. slaughterhouse in Postville, Iowa, nearly 300 
undocumented workers were taken into custody and charged with 
aggravated identity theft. 27 The arrests resulting. from the Postville raid 
were celebrated by ICE as "the most [persons] ever arrested in a single-site 
worksite enforcement operation." 28 In another operation in December of 
2006, over 1200 undocumented aliens were arrested at meat packing plants 
owned by Swift & Company in six states. 29 A March 2007 raid at Michael 
Bianco, Inc., a textile company in Massachusetts, resulted in the arrest of 
more than half of the company's workforce. 30 Time and time again, ICE 
raids resulted in the roundup of hundreds of undocumented workers, and 
many of these workers were charged with aggravated identity theft despite 
being unaware that the Social Security or Alien Registration numbers they 
were using belonged to real people.31 Immigrant advocates decried the use 
of aggravated identity theft in these cases, arguing that it "transformed into 
[a] federal felon[y] [the] common practice by illegal immigrants of 
presenting fake Social Security numbers and other documents to 
employers." 32 However, in raids where hundreds of undocumented workers 
were taken into custody, ICE saw aggravated identity theft charges as an 
effective way to quickly dispose of multiple cases by pressuring workers to 

23. STEPHEN H. LEGOMSKY & CRISTINA M. RODRIGUEZ, IMMIGRATION AND REFUGEE LAW AND 

POLICY 3 (5th ed. 2009).  
24. Identity and Benefits Fraud Branch, United States Immigration and Customs Enforcement 

Office of Investigations: Smuggling/Public Safety Division, 
http://www.ice.gov/pi/investigations/publicsafety/identityfraud.htm (last visited Feb. 13, 2010).  

25. Worksite Enforcenment, United States Immigration and Customs Enforcement, 
http://www.ice.gov/pi/worksite/index.htm (last visited Feb. 13, 2010).  

26. See Worksite Enforcement Cases Fact Sheet, United States Immigration and Customs 

Enforcement, Aug. 25, 2008, http://www.ice.gov/pi/news/factsheets/worksite_cases.htm (last visited 
Feb. 13, 2010).  

27. Editorial, Making the Punishment Fit the Crime, N.Y. TIMES, May 6, 2009, at A28.  
28. Worksite Enforcement Cases Fact Sheet, supra note 26.  

29. Id.  
30. Id.  
31. Liptak & Preston, supra note 22 (discussing how during the Postville raid "[n]early 300 

unauthorized immigrant workers ... [pled] guilty to document-fraud charges rather than risk being 
convicted at trial of the identity-theft charge").  

32. Id.
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plead guilty without going through a lengthy, expensive, and resource
intensive trial. 3 

Aggravated identity theft was used as a tool to prosecute employers 
of undocumented workers as well as employees. In addition to being 
charged with crimes such as harboring undocumented aliens and falsifying 
documents, many supervisors and employers were charged with aggravated 
identity theft. As a result of the Postville raid, two Agriprocessors 
supervisors were charged with aiding and abetting aggravated identity 
theft. 3 In Beardstown, Illinois, the plant manager at Quality Service 
Integrity-a company providing cleaning services to a Cargill pork 
processing plant-was convicted of harboring illegal aliens and aggravated 
identity theft. 35 In many cases, it was alleged that representatives of the 
raided employers helped undocumented workers obtain the documents that 
were the subject of the aggravated identity theft prosecution. 36 Overall, 
ICE and the United States Attorney's Office found numerous uses for the 
aggravated identity theft statute as they engaged in enforcement actions 
across the country.  

C. Circuit Split in Interpretation of the Knowledge Requirement as Applied 
to the "Of Another Person" Element 

As discussed above, the key issue in ,charging undocumented 
workers under the aggravated identity theft statute was the interpretation of 
the knowledge requirement. Of the six courts of appeals that considered the 
issue, three found that the knowledge requirement applied only to the 
statute's verbs-transferring, possessing, or using-and three others found 
that the knowledge requirement extended all the way through the statute.3 7 

Scholarship investigating aggravated identity theft and its use in 
prosecutions following the Postville raid has identified two strains of 
precedent used to interpret the knowledge requirement: the "expansive" 
view and the "theft" view. 38 For ease of discussion, this Note will proceed 
using those terms.  

1. Expansive View 

Prior to Flores-Figueroa, the Fourth, Eighth, and Eleventh Circuits 
subscribed to the expansive view of the knowledge requirement in the 

33. Moyers, supra note 5, at 676 ("[T]he defendants understood their limited choices all too well: 
put the Government to its proof and exercise one's rights, risking at least two years imprisonment, or 

take the deal and spend no more than five months out of work.").  
34. Worksite Enforcement Cases Fact Sheet, supra note 26.  

35. Id.  
36. See, e.g., Moyers, supra note 5, at 657-58.  
37. See infra Parts II.C.1 and II.C.2.  
38. Moyers, supra note 5, at 688-90.
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aggravated identity theft statute. 39  Under the expansive view, the 
government had to prove only that the defendant used a means of 
identification and that the means of identification in fact belonged to 
another person. 40 In other words, the knowledge requirement extended 
only to the verbs in the statute-transfers, possesses, or uses-and not to 
the fact that the identification belonged to another person. 41 It is perhaps 
not a coincidence that many ICE raids took place in circuits that embraced 
this broad construction of the statute. 42 

In United States v. Montejo, the Fourth Circuit became the first 
court of appeals to issue a definitive ruling about the scope of the 
knowledge requirement for aggravated identity theft.43 In that case, the 
defendant, Nicolas Montejo, presented a Resident Alien card and Social 
Security card, both of which bore his name, to obtain employment with a 
company in Norfolk, Virginia. 44 Unknown to Montejo, the numbers on 
both the Resident Alien card and the Social Security card belonged to other 
individuals. 45 Montejo pled guilty to immigration fraud and Social Security 
fraud-both of which are predicate crimes for aggravated identity theft
and went to trial on the aggravated identity theft charge.4 6 At his bench 
trial, Montejo argued that because he did not have knowledge that the 
numbers on the documents had been assigned to other people, he did not 
meet the knowledge requirement of the statute.4 7 The trial judge rejected 
this argument and found him guilty of aggravated identity theft.4 8 

The Fourth Circuit affirmed the decision of the district court and 
held that the government was not required to prove that the defendant had 
actual knowledge that the identity belonged to someone else.49 In arriving 
at this conclusion, the court found that, as a matter of grammar, the term 
"knowingly" modified only the verbs-transfers, possesses, and uses-as 
opposed to the entire predicate of the sentence. 50 The court compared the 
aggravated identity theft statute with statutes criminalizing certain conduct 
involving minors. It reasoned that knowledge that the identity belonged to 
another person was akin to knowledge of the age of a minor, which was not 

39. See generally United States v. Mendoza-Gonzalez, 520 F.3d 912 (8th Cir. 2008); United 
States v. Hurtado, 508 F.3d 603 (11th Cir. 2007); United States v. Montejo, 442 F.3d 213 (4th Cir.  
2006).  

40. Moyers, supra note 5, at 689.  
41. Id.  
42. See Worksite Enforcement Cases Fact Sheet, supra note 26 (describing raids in Iowa (located 

in the Eighth Circuit), Maryland (located in the Fourth Circuit) and Florida (located in the Eleventh 
Circuit)).  

43. 442 F.3d 213 (4th Cir. 2006).  
44. Id. at 214.  
45. Id.  
46. Id.  
47. Id. at 215.  
48. Id.  
49. Id. at 216-17.  

50. Id. at 215-16.
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required in many statutes criminalizing conduct involving minors.51 

Montejo argued that the language of the statute in Liparota v. United States, 

which imposed a knowledge requirement on a statute addressing the 
unauthorized use of food stamps,52 was sufficiently similar to the 
aggravated identity theft statute to impose the same type of knowledge 
requirement.53 The court rejected this argument, finding Liparota to be 

distinguishable because the knowledge requirement in the food stamp 
statute drew a line between innocent and illegal conduct while the 
knowledge requirement in aggravated identity theft did not.54 Lastly, the 

Court found that the legislative history corresponded to its interpretation 
and rejected the argument that the rule of lenity55 should be invoked to 
construe the knowledge requirement as applying to the entire phrase.56 

Following the Fourth Circuit's lead, the Eleventh Circuit adopted 
the expansive view of the knowledge requirement in United States v.  
Hurtado.f In Hurtado, the defendant used a false identity in an attempt to 

obtain a passport, claiming that he was from Puerto Rico and was a United 
States citizen. 58 At trial, Hurtado argued for a judgment of acquittal, 
contending that there was "no identifiable victim" and that the statute itself 
was enacted to combat "theft," which he claimed did not accurately 
describe his conduct. 59 The trial court rejected these arguments, and 
Hurtado was convicted of all counts in his indictment, including two counts 
of aggravated identity theft. 6 0 

On appeal, the Eleventh Circuit rejected Hurtado's contention that 
conduct punished under the aggravated identity theft statute must amount to 
stealing, stating that "[n]othing in the plain language of the statute requires 
that the means of identification must have been stolen[.]"6  The court 
indicated that Congress intended to punish a broader category of activity 

beyond stealing. 62 Additionally, the Court stated, "Hurtado's possession 
and use of [false] identification documents in the course of committing 
[passport fraud] is not innocent activity even if Hurtado did not know that 
[the owner of the identity] was a real person." 63 Like the Fourth Circuit, 
the Eleventh Circuit concluded that the key to whether the knowledge 

51. Id. at 216-17.  

52. Liparota v. United States, 471 U.S. 419, 423 (1985).  

53. Montejo, 442 F.3d at 216.  

54. Id.  

55. The rule of lenity is a principle of statutory construction where "in construing an ambiguous 
criminal statute that sets out multiple or inconsistent punishments, [the court] should resolve the 
ambiguity in favor of the more lenient punishment." BLACK'S LAW DICTIONARY 1359 (8th ed. 2004).  

56. Montejo, 442 F.3d at 217.  

57. 508 F.3d 603 (11th Cir. 2007).  

58. Id. at 605.  

59. Id. at 606.  
60. Id.  

61. Id. at 607 (emphasis added).  

62. Id. at 608.  

63. Id. at 610.
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requirement applied to "of another person" was whether that interpretation 
would lead to the criminalization of otherwise innocent conduct.6 4 

In United States v. Mendoza-Gonzalez, the Eighth Circuit became 
the third court of appeals to adopt the expansive view of the knowledge 
requirement. 6 5  Like the defendant in Montejo, Mendoza-Gonzalez used 
false documents to obtain employment. 66 He was detained by ICE agents 
following a raid at the Swift & Company pork processing plant in 
Marshalltown, Iowa and convicted on five counts, including one count of 
aggravated identity theft. 6 7 Mendoza-Gonzalez appealed the aggravated 
identity theft conviction, arguing that the government failed to prove that 
the identity belonged to an actual person and that he knew the identity 
belonged to an actual person. 68 The Eighth Circuit, like the Fourth and 
Eleventh Circuits before it, focused on the fact that adopting the expansive 
view would not criminalize otherwise innocent conduct.6 9 Although it 
acknowledged that the D.C. Circuit had adopted an interpretation of the 
statute requiring knowledge that the identity belonged to another person,7 0 

the court found that the statute's language was unambiguous and that "the 
Government was not required to prove that Mendoza-Gonzalez knew that 
[the owner of the identity] was a real person[.]"7 1 After its adoption of the 
expansive view of the knowledge requirement, the Eighth Circuit proved to 
be fertile ground for law enforcement agents looking to use aggravated 
identity theft in conjunction with large-scale workplace raids.7 2 

2. Theft View 

Not all courts of appeals interpreted the knowledge requirement to 
apply only to the statute's verbs. The First, Ninth, and D.C. Circuits 
adopted what has been called the "theft" view of the knowledge 
requirement.73 In contrast to the expansive view, the theft view requires 
that the government prove that the defendant had actual knowledge of the 
fact that the identity belonged to another person. 74 Under the theft view, 
Congress intended to combat identity thieves with the aggravated identity 

64. Id.  
65. 520 F.3d 912 (8th Cir. 2008).  
66. Id. at 913-14.  
67. Id. at 914; see also Worksite Enforcement Cases Fact Sheet, supra note 26 (discussing the 

results of the raid on Swift & Company facilities).  
68. Mendoza-Gonzalez, 520 F.3d at 914.  
69. Id. at 917.  
70. See infra Part II.C.2.  
71. Mendoza-Gonzalez, 520 F.3d at 915.  
72. For a discussion of a number of raids taking place in the Eighth Circuit, including in Iowa and 

Minnesota, see Worksite Enforcement Cases Fact Sheet, supra note 26.  
73. See generally United States v. Godin, 534 F.3d 51 (1st Cir. 2008); United States v. Miranda

Lopez, 532 F.3d 1034 (9th Cir. 2008); United States v. Villanueva-Sotelo, 515 F.3d 1234 (D.C. Cir.  
2008).  

74. Moyers, supra note 5, at 689-90.
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theft statute, not merely the use of someone else's means of identification 
without intent to steal. 75 In addition, courts subscribing to the theft view 
highlight the Supreme Court's imposition of knowledge requirements on 
non-verb elements of similarly worded statutes-including the food stamp 
statute at issue in Liparota-as evidence that such knowledge requirements 
should be the rule rather than the exception. 76 Lastly, courts adopting the 
theft view see the statute's language, even when viewed in light of 
Congressional intent and interpretations of similarly worded statutes, as 
ambiguous enough to require the application of the rule of lenity.7 7 

The D.C. Circuit first articulated the theft view in United States v.  

Villanueva-Sotelo.78 Villanueva-Sotelo was stopped on the street by 
officers from the District of Columbia Metropolitan Police Department, and 
he presented a permanent resident card to the officers. Although the name 
and photograph on the card belonged to Villanueva-Sotelo, the Alien 
Registration number did not.79 Villanueva-Sotelo was charged with illegal 
reentry, possession of a fraudulent document, and aggravated identity 
theft.80 He pled guilty to two of the counts, and moved to dismiss the 
aggravated identity theft charge on the grounds that the government was 
unable to prove he had actual knowledge that the Alien Registration number 
he used belonged to another person.8 1  The trial judge agreed with 
Villanueva-Sotelo and dismissed the aggravated identity theft count, finding 
that "knowingly ... must modify both the verbs and the object, that is, 
means of identification of another person." 82 The government appealed the 
dismissal of the aggravated identity theft charge. 83 

Two members of the D.C. Circuit's three-judge panel agreed with 
the trial court's interpretation of the aggravated identity theft statute.8 4 The 
majority concluded that the expansive view and the theft view were "at least 
equally plausible" based solely on the statutory language. 85 Particularly 
influential in the majority's interpretation was the language of the 
corresponding terrorism provision. 86 The government conceded that in 

75. Id. at 692-93.  

76. Id. at 692.  
77. Id. at 693.  
78. 515 F.3d 1234 (D.C. Cir. 2008).  
79. Id. at 1236.  
80. Id.  

81. Id.  

82. Id. at 1236-37 (internal quotations omitted).  

83. Id. at 1237.  

84. Id. at 1250.  
85. Id. at 1239.  
86. The terrorism provision states: 

Whoever, during and in relation to any felony violation [of a listed terrorism 
statute], knowingly transfers, possesses, or uses, without lawful authority, a 
means of identification of another person or afalse identification document shall, 
in addition to the [sentence for the predicate felony], be sentenced to a term of 
imprisonment of 5 years.
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prosecutions under the terrorism provision, the knowledge requirement 
extended to "false identification document."8 7 Comparing the aggravated 
identity theft statute to its terrorism counterpart, the Court stated that "under 
the government's interpretation, 'knowingly' must skip over the contested 
phrase 'of another person' and then, suddenly resuming its influence, apply 
to 'false identification document."' 88 Additionally, the majority appeared 
troubled by the fact that under the expansive view, "a defendant could pick 
a series of numbers out of the air and win two extra years in prison if those 
numbers happened to coincide with an assigned identification number, yet 
escape punishment under section 1028A(a)(1) had he picked a slightly 
different string of random numbers."89 Looking at the legislative history, 
the majority concluded that, for Congress, it was "the very essence of the 
crime" that "the thief [know] the stolen information belonged to another 
person." 90 By requiring that the defendant have actual knowledge that the 
identity in question belonged to another person, the D.C. Circuit drew a 
distinction between identity fraud and identity theft, imposing a 
requirement on aggravated identity theft to ensure it looked like actual 
theft. 91 In short, the majority in Villanueva-Sotelo sought to ensure that 
aggravated identity theft prosecutions be reserved for defendants with 
higher levels of culpability than undocumented workers who use random 
identification numbers to obtain employment. 92 

In dissent, Judge Henderson argued that the expansive view better 
achieved Congressional intent and recognized (correctly, in his opinion) 
that the statute was not ambiguous. 93 In particular, the dissent took issue 
with the idea that some type of theft is required for identity theft.9 4 The 
dissent argued that the majority's interpretation "would 'place[] on the 
prosecution [an] often impossible burden.' 9 5 The dissent also argued that 
the statute focused on the victims of identity theft, not the perpetrators, and 
that the expansive view better protected those whom the statute was enacted 
to protect. 96 While the majority's view sought to protect criminal 
defendants, the dissent found the interests of identity theft victims to be of 
greater importance.  

Four months after the D.C. Circuit's decision, the Ninth Circuit also 
endorsed the theft view of the knowledge requirement in United States v.  

18 U.S.C. 1028A(a)(2) (2006) (emphasis added).  
87. Villanueva-Sotelo, 515 F.3d at 1239.  
88. Id. at 1239-40.  
89. Id. at 1243.  
90. Id. at 1244.  
91. Id. at 1246; see also id. at 1249 ("[I]t's only common sense to conclude that conviction under 

an identity theft statute requires actual theft.").  
92. Id. at 1244.  
93. Id. at 1252 (Henderson, J., dissenting).  
94. Id. at 1253.  
95. Id. at 1255 (citing United States v. Chin, 981 F2d 1275, 1280 (D.C. Cir. 1992)).  
96. Id. at 1254.
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Miranda-Lopez.97 Miranda-Lopez, a citizen of El Salvador, was indicted 
for illegal reentry and aggravated identity theft after attempting to enter the 
United States with a false resident alien card.9 8 In denying Miranda
Lopez's motion for acquittal, the trial judge "expressed doubt about 
whether the government had proved that Miranda-Lopez knew the 
identification belonged to someone else, but did not entertain argument on 
the subject, deeming such proof immaterial" because the statute did not 
require the government to prove such knowledge. 99 On appeal, Miranda
Lopez challenged this interpretation of the law. 100 

The Ninth Circuit, following the D.C. Circuit's reasoning in 
Villanueva-Sotelo, adopted the theft view of the knowledge requirement and 
reversed Miranda-Lopez's conviction.10 1 In doing so, the court relied 
heavily on the rule of lenity, finding that, given the ambiguity in the 
statutory language, Miranda-Lopez's interpretation of the statute did not 
conflict with Congressional intent.102 Addressing the dissenting arguments 
both in this case and in Villanueva-Sotelo, the court found that requiring the 
government to prove the defendant had actual knowledge that the identity 
belonged to someone else was "not an insurmountable burden, especially in 
a case where the identification document contains someone else's photo and 
does not appear to be a fake." 103 In dissent, Judge Bybee expressed concern 
that the D.C. Circuit decision in Villanueva-Sotelo incorrectly interpreted 
the connection between the aggravated identity theft statute and the 

corresponding terrorism provision.104 He advocated following the 
expansive view as adopted by the Fourth, Eleventh, and Eighth Circuits 
rather than the theft view endorsed by the D.C. Circuit.105 

In United States v. Godin,106 the First Circuit also-decided to adopt 
the theft view, creating an even split among circuit. courts that had 
addressed the issue.107 Interestingly, the defendant in this case was not an 
undocumented worker using fraudulent identification to obtain employment 
or to enter or leave the country; instead, acting in a manner that might be 
thought of as quintessential identity theft, Godin defrauded a number of 
banks and credit unions using fabricated Social Security numbers to open 
and close accounts.108 After being charged with seventeen separate counts 

97. 532 F.3d 1034 (9th Cir. 2008).  
98. Id. at 1035. The evidence indicated that the photograph on the card did not appear to be a 

photograph of Miranda-Lopez. Id. at 1036.  

99. Id. at 1037.  
100. Id.  
101. Id. at 1041.  

102. Id. at 1040.  
103. Id.  
104. Id. at 1043 (Bybee, J., dissenting).  
105. Id. at 1044.  
106. United States v. Godin (Godin II), 534 F.3d 51 (1st Cir. 2008).  
107. See supra Part II.C.1.  

108. Godin II, 534 F.3d at 54.
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in relation to the scheme, Godin moved to dismiss the aggravated identity 
theft count, arguing that the government had to prove that she knew the 
Social Security number she used belonged to someone else.109 Following 
the denial of the motion, Godin stipulated to the bank fraud and Social 
Security fraud as charged in the indictment, proceeding to trial only on the 
charge of aggravated identity theft. 110  The government called two 
witnesses against Godin."1 A bank employee testified that in opening the 
account at issue, Godin had provided her real name, address, phone number, 
driver's license number, and birth date-only the Social Security number 
was false. 112 A Special Agent from the Social Security Administration 
testified that he was able to determine that the number in question belonged 
to another person following a search of a secure database but that "he could 
not tell by looking at the number that it belonged to another person because 
there are millions of unassigned numbers." 113  The trial judge interpreted 
the knowledge requirement expansively, noting that the owner of the 
identity "was a victim of identity theft, whether Godin knew that she was 
stealing his identity or not." 114 The jury convicted Godin and she appealed, 
once again challenging the expansive interpretation of the knowledge 
requirement. 11 5 

In adopting the theft view of the knowledge requirement, the First 
Circuit noted that even if the expansive view was correct in a strict 
grammatical sense, "[i]n criminal statutes, adverbs that are also mens rea 
requirements frequently extend to non-verbs." 116 The court found the 
statutory language ambiguous as to whether the knowledge requirement 
extended to "of another person." 117  After looking to various sources, 
including the title of the statute and legislative history, the court concluded 
that the statute was still ambiguous enough to require application of the rule 
of lenity.118 Having decided that the knowledge requirement extended to all 
of the statutory language, the court concluded that there was insufficient 
evidence to support an inference that Godin knew the number belonged to 
another person.119 

By adopting the theft view, the First Circuit created a three-three 
circuit split, highlighting the need for the Supreme Court to determine the 
correct interpretation of the knowledge requirement.  

109. Id.  
110. Id.  
111. Id.  
112. Id.  
113. Id. at 55.  
114. United States v. Godin (Godin 1), 489 F. Supp. 2d 118, 121 (D. Me. 2007).  
115. Godin II, 534 F.3d at 55.  
116. Id.  
117. Id. at 58.  
118. Id. at 61.  
119. Id. at 62.
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III. Flores-Figueroa v. United States and the Supreme Court's Adoption of 
the Theft View 

With the courts of appeals evenly divided between the expansive 
view and the theft view, the stage was set for Supreme Court intervention.  
On October 20, 2008, the Supreme Court granted certiorari in Flores
Figueroa v. United States, an appeal from the Eighth Circuit.120 

A. Background of the Case 

Like many other defendants convicted of aggravated identity theft, 
Ignacio Carlos Flores-Figueroa was a Mexican citizen who used false 
Social Security and Alien Registration numbers to obtain employment. 121 

In 2000, Flores-Figueroa presented his employer with documents bearing a 
false name, birth date, Social Security number, and Alien Registration 
number. 122 Neither the Social Security number nor Alien Registration 
number presented by Flores-Figueroa in 2000 belonged to an actual 

person.123 In 2006, Flores-Figueroa traveled to Chicago to obtain new 
counterfeit Social Security and Alien Registration cards bearing his own 
name. The numbers on these new cards did, in fact, belong to other 
people.124 He presented these new documents to his employer and 
requested that his employment records be changed accordingly. 125 

Suspicious, Flores-Figueroa's employer reported the request to ICE; the 
agency conducted an investigation and found that the identities in question 
did in fact belong to other people.126 

Flores-Figueroa was indicted by a grand jury and pled guilty to two 
counts of misuse of immigration documents and one count of illegal 
entry.127 He also was charged with two counts of aggravated identity 
theft.128 At his bench trial, Flores-Figueroa testified that he had purchased 
the documents and was not aware that the Social Security number or the 
Alien Registration number belonged to actual people; this testimony was 
not challenged by the government. 129 Following presentation of the 
evidence, Flores-Figueroa moved for a judgment of acquittal; the trial judge 
denied his request, finding that proof of knowledge that the identities 

120. Flores-Figueroa v. United States, 129 S.Ct. 457 (2008) (granting petition for certiorari).  
121. Flores-Figueroa v. United States, 129 S.Ct. 1886, 1889 (2009).  
122. Id.  
123. Id.  
124. Id.  
125. Brief for Petitioner at 3, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) (No. 08

108) (hereinafter "Petitioner's Merits Brief').  
126. Id.  
127. Id.  
128. Id. at 4.  
129. Id.
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belonged to other people was not required under the statute.130 Flores
Figueroa was sentenced to seventy-five months' imprisonment: fifty-one 
months for misuse of immigration documents and illegal entry and the 
mandatory twenty-four months for aggravated identity theft. 131 He 
appealed his conviction to the Eighth Circuit, where it was affirmed in a 
summary opinion specifically relying on precedent as set forth in Mendoza
Gonzalez.132 Flores-Figueroa's case arrived at the Supreme Court as the 
test case for the knowledge requirement of aggravated identity theft and for 
whether aggravated identity theft would remain a powerful bargaining tool 
in immigration cases.  

B. The Amici Weigh In 

The case was closely watched by immigration and criminal defense 

advocates alike, and a number of amicus curiae briefs were filed. Five 
briefs urged the Court to adopt the theft view, 133 while only one encouraged 
the adoption of the expansive view.134 Additionally, a brief was filed by 
linguistics professors, who purported to take no position on whether the 
expansive view or the theft view should be adopted. 13 

The amici asking the Court to adopt the theft view could be 

130. Id.  
131. Id.  
132. United States v. Flores-Figueroa, 274 F. App'x 501, 502 (8th Cir. 2008).  
133. See Brief for the Mexican American Legal Defense and Educational Fund and the United 

States Hispanic Chamber of Commerce as Amici Curiae on Behalf of Petitioner, Flores-Figueroa v.  
United States, 129 S.Ct. 1886 (2009) (No. 08-108) (hereinafter "MALDEF Amicus Brief'); Brief of 
Amici Curiae Advocates for Human Rights, American Immigration Lawyers Association, Asian 
American Legal Defense and Education Fund, Asian Law Caucus, Asista, Catholic Legal Immigration 
Network, Inc., Decorah Area Faith Coalition, Florence Immigrant and Refugee Rights Project, Florida 
Immigrant Advocacy Center, Immigrant Defense Project of the New York State Defenders Association, 
Immigrant Law Center of Minnesota, LatinoJustice PRLDEF, Luther College Office for College 
Ministries, National Immigrant Justice Center, National Immigration Law Center, National Immigration 
Law Project of the National Lawyers Guild, Inc., North Carolina Justice Center, Political 
Asylum/Immigration Representation Project, Postville Relief Effort Based out of St. Bridget's Catholic 
Church Hispanic Ministry, and Washington Defender Association Immigration Project in Support of 
Petitioner, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) (No. 08-108) (hereinafter 
"Advocates for Human Rights Amicus Brief'); Brief of the National Association of Criminal Defense 
Lawyers as Amicus Curiae in Support of Petitioner, Flores-Figueroa v. United States, 129 S.Ct. 1886 
(2009) (No. 08-108) (hereinafter "Criminal Lawyers Amicus Brief'); Brief of Amici Curiae Professors 
of Criminal Law in Support of Petitioner, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) (No.  
08-108) (hereinafter "Criminal Law Professors Amicus Brief'); Brief of Amici Curiae Electronic 
Privacy Information Center (EPIC) and Legal Scholars and Technical Experts in Support of the 
Petitioner, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) (No. 08-108) (hereinafter "EPIC 
Amicus Brief').  

134. See Brief of the Maryland Crime Victims' Resource Center, Inc., the Identity Theft Action 
Council of Nebraska, the Identity Theft Resource Center, Texas Legal Services Center, the National 
Crime Victim Law Institute, and the National Center for Victims of Crime as Amici Curiae in Support of 
Respondent, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) (No. 08-108) (hereinafter "Crime 
Victims' Amicus Brief').  

135. See Brief for Professors of Linguistics as Amici Curiae in Support of Neither Party, Flores
Figueroa v. United States, 129 S.Ct. 1886 (2009) (No. 08-108) (hereinafter "Linguists' Amicus Brief').
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classified in two groups. One group focused on the implications for the 
broader criminal justice system. 136 These amici argued that the only way to 
properly equate punishment and culpability for aggravated identity theft 
was to impose the knowledge requirement on all elements of the statute.13 7 

Additionally, these amici maintained that adopting the. theft view of the 
knowledge requirement would be consistent with what should be an overall 
rule in criminal law-that the mens rea requirement of a statute should 
apply to all elements of the crime unless a contrary purpose plainly 
appears.138 The second group, of amici focused on the implications for 
broader immigration policy. 139 They argued that the disparities in 
punishment caused by the theft view of the knowledge requirement were 
inherently unfair in that they treated undocumented workers like malicious 
identity thieves. 140 Additionally, this group of amici argued that the use of 
aggravated identity theft in the immigration context significantly 
undermined the existing immigration enforcement structure, which already 
imposed significant punishments on those using false documentation. 141 

Both groups agreed that the expansive view produced unfair results for 
defendants who had no knowledge that the identity they were using 
belonged to someone else.  

In contrast, the amici asking the Court to adopt the expansive view 
focused largely on the damage identity theft does to its victims. 14 2 They 
argued that Congress intended to provide greater protections to victims of 
identity theft and was not concerned with the overall culpability of those 
accused.143 Additionally, in asking the Court to adopt the expansive view, 
victims' advocates noted that other parts of the overall federal legal scheme 
to combat identity theft allow for restitution for victims. Those arguing for 
the expansive view believed that these restitution rights would be affected 
negatively by an interpretation of the knowledge requirement that made 
restitution contingent on a defendant knowing that the identity he used 
belonged to an actual person. 144 They. argued that the victim of identity 
theft is affected equally regardless of whether the defendant knew that a 
victim existed, and that, as a victim-focused statute, aggravated identity 
theft should be interpreted to provide protections to all victims of identity 

136. See Criminal Lawyers Amicus Brief, supra note 133; Criminal Law Professors Amicus 
Brief, supra note 133; EPIC Amicus Brief, supra note 133.  

137. Criminal Law Professors Amicus Brief at 3, 22, supra note 133; EPIC Amicus Brief at 18
19, supra note 133.  

138. Criminal Lawyers Amicus Brief at 3, supra note 133.  
139. See MALDEF Amicus Brief, supra note 133; Advocates for Human Rights Amicus Brief, 

supra note 133.  

140. Advocates for Human Rights Amicus Brief at 16, supra note 133; MALDEF Amicus Brief at 
5, supra note 133.  

141. See Advocates for Human Rights Amicus Brief at 22-30, supra note 133; MALDEF Amicus 
Brief at 13, supra note 133.  

142. See Crime Victims' Amicus Brief, supra note 134.  
143. Id. at 13.  
144. Id. at 16.
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theft, not just victims whom the defendant knew to be actual people.145 

The final amicus brief, which was filed on behalf of several 

linguistics professors, addressed the grammatical issues raised in the lower 
courts' analyses of the aggravated identity theft statute. 14 6 Unlike the courts 

of appeals that had adopted the theft view after finding the statute to be 

ambiguous, the linguists argued that the language of the statute was not 
grammatically ambiguous. 147 The linguists also rejected the grammatical 
interpretation proposed by the government and other proponents of the 
expansive view, asserting that a correct grammatical reading of the statute 
imposed the knowledge requirement on both the verbs-transfers, 

possesses, and uses-and the direct object of those verbs-"the means of 
identification of another person."148 Although they effectively adopted the 
theft view of the knowledge requirement, the linguists refused to 

definitively declare support for either side; instead, they requested that "the 
Court ... interpret the language of [the aggravated identity theft statute] 
consistently with our analysis."149 

C. Merits Briefing and Oral Argument 

Flores-Figueroa reiterated many of the arguments made in favor of 
the theft view in the lower courts. In particular, Flores-Figueroa argued that 

the mens rea requirement under a statute titled "Aggravated Identity Theft" 

should be interpreted consistently with other theft statutes. 150 To illustrate 
the point, Flores-Figueroa stated 

To say "Jane knowingly took that cat of Mr. Smith's" is to convey 

that Jane not only knew that she took something ... but also that 

she knew that what ... she was taking was a cat and that it 

belonged to Mr. Smith. That would be particularly clear if the 

speaker prefaced the statement by calling Jane a thief.151 

Flores-Figueroa further argued that adoption of the theft view 

would be consistent with the Congress's intent to "focus[] on serious 
misconduct warranting extraordinary punishment above and beyond the 
penalties provided for the predicate offense" 152 by drawing a line between 
identity fraud and identity theft. 15 3 Flores-Figueroa also countered the main 

145. Id.  

146. See Linguists' Amicus Brief, supra note 135.  

147. Id. at 15.  
148. Id. at 10.  
149. Id. at 29.  
150. Petitioner's Merits Brief at 5-6, supra note 125 (emphasis in original) (internal quotations 

omitted).  
151. Id. at 6 (emphasis in original).  
152. Id. at 20.  

153. See id. at 21.
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argument of proponents of the expansive view-that imposing the mens rea 
requirement under the theft view makes it more difficult, if not impossible, 
for the prosecution to prove intent. Specifically, Flores-Figueroa contended 
that "[a]lthough limiting (or even omitting) a mens rea requirement from 
this (or any other) criminal statute might well advance an interest in 
protecting victims from harm, it runs counter to a basic presumption of our 
legal system that criminal punishment is reserved for, and calibrated to, a 
defendant's culpability[.]"154 

The government, defending the expansive view, argued that nothing 
in the statute's language or legislative history warranted interpreting the 
knowledge requirement under the theft view. 155 Classifying the purpose of 
the aggravated identity theft statute as "provid[ing] enhanced protection for 
individuals whose identifying information is used to facilitate the 
commission of crimes," 156 the government focused on the harm identity 
theft causes to people whose identities are misappropriated. In contrast to 
the idea proposed by some of the amici that a general principle of statutory 
interpretation is that knowledge requirements should reach all elements of a 
given statute,157 the government argued that broad imposition of a 
knowledge requirement was an exception in Supreme Court precedent, only 
applicable when necessary to distinguish innocent conduct from criminal 
conduct. 158 The government argued that enhanced criminal penalties were 
appropriate because "[t]he conduct proscribed by [the aggravated identity 
theft statute] would not be innocent or appear lawful regardless of whether 
the defendant knew that the means of identification in question was that 'of 
another person.", 159  Addressing the argument that the statute does not 
properly limit who can be prosecuted based on relative levels of culpability, 
the government argued that requiring the offense to take place "in relation 
to" identity fraud serves as sufficient protection for accidental identity 
thieves.160 Finally, the government dismissed the applicability of the rule 
of lenity, asserting the rule should apply only in cases when the statute at 
issue is "grievous[ly] ambigu[ous]." 16 1 

Oral arguments were held on February 25, 2009, and it was clear 
from the outset that the Justices were concerned that, under the expansive 
view of the knowledge requirement, two defendants with the same level of 
knowledge could face a two-year difference in punishment. Seeming to 
favor the theft view, Justice Souter stated 

154. Reply Brief for the Petitioner at 1, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) 
(No. 08-108) (hereinafter "Petitioner's Reply Brief').  

155. Brief for the United States at 4, Flores-Figueroa v. United States, 129 S.Ct. 1886 (2009) (No.  
08-108) (hereinafter "Government Brief').  

156. Id. at 5.  
157. See supra note 138 and accompanying text.  
158. Government Brief at 33-34, supra note 155.  
159. Id. at 34.  
160. Id. at 35.  
161. Id. at 49.
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The only thing that we know for sure ... is that Congress said it's 

not worth two years extra unless [the means of identification] of 

another person was involved. And if that is what is so significant, 

or necessarily significant, in getting a two-year add-on, then it 

seems reasonable to suppose that Congress thought the state of 

mind had to touch that.162 

Additionally, the Court seemed hesitant to accept the government's 

assertion that punishment for aggravated identity theft amounted to a mere 

enhancement of punishment for the underlying identity fraud rather than a 

separate punishment in and of itself, particularly in light of the fact that the 

two-year imprisonment imposed under the statute provides no room for 
judicial discretion in sentencing. 163 The Court also was responsive to 

arguments for application of the rule of lenity. 16 4 Addressing the 

government's assertion that the statutory language was not sufficiently 

ambiguous to trigger the rule of lenity, Justice Ginsburg pointed to the 

circuit split itself as evidence of the ambiguity of the statute, stating, "[I]f 

you wanted one indication that this statute is indeed grievously ambiguous, 
it is that ... good minds have reached opposite conclusions with well

reasoned decisions on both sides. So it seems to me that this is a very 

strong argument that this is an ambiguous statute, unusually so." 165 As they 
left the oral arguments, Flores-Figueroa's legal team was optimistic that 

their interpretation of the knowledge requirement would prevail and the 

theft view would become the law of the land.166 

D. The Supreme Court Adopts the Theft View 

On May 4, 2009, a unanimous Supreme Court reversed the Eighth 

Circuit and adopted the theft view of the knowledge requirement for 

aggravated identity theft. 167 In a majority opinion written by Justice 

Breyer, the Court held that conviction under the aggravated identity theft 

statute does indeed require knowledge that the identity used in the 

commission of identity fraud belonged to another person.168 Justice Breyer 
first addressed the textual arguments raised by both parties regarding the 

162. Recording of Oral Argument at 39:20, Flores-Figueroa v. United States, 129 S.Ct. 1886 
(2009) (No. 08-108), available at http://www.oyez.org/sites/default/files/audio/cases/2008/08
108_20090225-argument.mp3.  

163. Transcript of Oral Argument at 30-32, supra note 2.  

164. Id. at 42-43.  
165. Id. at 43-44.  

166. Donna Walter, U.S. Supreme Court Grammar Lesson Makes ID Theft Convictions Harder, 

Mo. LAW. WKLY., May 4, 2009.  

167. Flores-Figueroa v. United States, 129 S.Ct. 1886, 1888 (2009).  

168. Id.
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proper grammatical interpretation of the statute.169 Concluding that normal 
English usage of "knowingly" often implied the theft view's knowledge 
requirement, Justice Breyer explained, "If we say that someone knowingly 
ate a sandwich with cheese, we normally assume that the person knew both 
that he was eating a sandwich and that it contained cheese."' 7 0  While 
acknowledging that there might be other contexts in which knowingly 
modified a statute's verbs without modifying the direct object of those 
verbs, Justice Breyer found no "special context" in the aggravated identity 
theft statute that would counsel for the interpretation proposed under the 
expansive view. 171 

Turning to the legislative history, Justice Breyer found it to be 
"inconclusive" as to which interpretation of the knowledge requirement 
should be adopted.172 However, Justice Breyer noted that "the examples of 
theft that Congress gives in the legislative history all involve instances 
where the offender would know that what he has taken identifies a different 
real person."173 Although he acknowledged that interpreting the knowledge 
requirement under the theft view would cause "difficulty in many 
circumstances" prosecutors trying to prove the requisite intent, he "[did] not 
find this argument sufficient ... to turn the tide in the Government's 
favor."174 Rejecting the position that Congress "placed conclusive weight 
upon practical enforcement" of the statute, Justice Breyer concluded that 
"the ordinary meaning ... in English or through ordinary interpretive 
practice" supported the theft view.' 75 

In an opinion concurring in part and concurring in the judgment, 
Justice Scalia, joined by Justice Thomas, argued that the theft view of the 
knowledge requirement was the only acceptable reading of the statute's 
text.176 Under Justice Scalia's reasoning, the government's concession that 
the knowledge requirement applies to the "means of identification" was a 
crucial factor.177 In Justice Scalia's words, "[O]nce [knowledge] is 
understood to modify the object of th[e] verbs, there is no reason to believe 
it does not extend to the phrase which limits that object ('of another 
person')."'7 8 However, Justice Scalia did not join in the Court's discussion 
of the "as usual, inconclusive" legislative history, expressing extreme 
discomfort with the idea of examining legislative history to criminalize 
conduct not clearly criminalized by the text alone.' 79 In short, Justice 

169. Id. at 1890.  
170. Id.  
171. Id. at 1891.  
172. Id. at 1892.  
173. Id. at 1893.  
174. Id.  
175. Id. at 1893-94.  
176. Id. at 1894 (Scalia, J., concurring in part and concurring in the judgment).  
177. Id.  
178. Id.  
179. Id. at 1894-95 ("Relying on the statement of a single member of Congress ... to expand a
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Scalia found that the text was clear in requiring that the defendant have 
knowledge that the identity in question belonged to another person. 18 0 

Justice Alito also filed a concurrence. 18 1 In it, he faulted the 
majority opinion for adopting "an overly rigid rule of statutory 

construction[,]" arguing that it could lead to "the Court's opinion [being] 

cited for the proposition that the mens rea of a federal criminal statute 
nearly always applies to every element of the offense." 18 2 Nonetheless, 

Justice Alito agreed that in the context of undocumented workers buying 
documents without knowing that the numbers on the documents belonged 
to other people, the government was unable to show why the theft view 

should not be adopted. 183 Like many of the judges on the courts of appeals 
that had previously adopted the theft view-as well as some of the 

amici 1 84 -Justice Alito seemed particularly troubled by the possibility of 
disparate punishment for defendants with the same level of culpability. 185 

In describing the effect of the expansive view, Justice Alito noted 

[T]he Government's interpretation leads to exceedingly odd 

results. Under that interpretation, if a defendant uses a made-up 

Social Security number without having any reason to know 

whether it belongs to a real person, the defendant's liability under 

[the aggravated identity theft statute] depends on chance: If it 

turns out that the number belongs to a real person, two years will 

be added to the defendant's sentence, but if the defendant is lucky 

and the number does not belong to another person, the statute is 

not violated. 186 

In both the majority opinion and the two concurrences, the Justices 
expressed doubts that an expansive interpretation of the knowledge 
requirement would advance the greater purposes of federal criminal law in 

general and of the aggravated identity theft statute in particular.  

IV. Examining the Wisdom of Flores-Figueroa 

The Flores-Figueroa decision was a victory for immigration and 

criminal defense advocates alike, and praise for the Court's ruling quickly 
followed. The New York Times hailed the ruling as upholding "[a] guiding 

statute beyond the limits its text suggests is always a dubious enterprise .... [particularly] with an eye 
to making criminal what the text would otherwise permit[.]").  

180. Id. at 1895.  

181. Id. (Alito, J., concurring in part and concurring in the judgment).  

182. Id. at 1895-96.  
183. Id.  

184. See supra note 140 and accompanying text.  

185. Flores-Figueroa, 129 S.Ct at 1896 (Alito, J., concurring in part and concurring in the 
judgment).  

186. Id.
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principle of American law that the punishment must fit the crime." 18 7 An 
Associated Press reporter categorized the expansive view interpretation of 
the law as "arbitrary." 1 88 Chuck Roth, litigation director at the.National 
Immigrant Justice Center, praised the decision, saying, "An immigrant who 
uses a false Social Security number to get a job doesn't intend to harm 
anyone, and it makes no sense to spend our tax dollars to imprison them for 
two years."' 89 In addition to praise from numerous advocates across the 
country, the decision coincided with a shift in immigration policy between 
the Bush and Obama administrations. Although the Obama administration 
has said that the detention of undocumented immigrants found in workplace 
raids will continue, it has pledged to shift the focus of immigration 
enforcement to employers who use undocumented workers in order to 
undercut wages and illegally lower costs.190 

Some have questioned the wisdom of the decision. Advocates for 
victims of identity theft have argued that the ruling leaves many people 
whose identities have been co-opted with little recourse.191 In addition, 
some have argued that Congressional intent and the language of the statute 
may not have mirrored each other. According to Kris W. Kobach, a 
professor at the University of Missouri-Kansas City School of Law, "It's 
one of the cases where the language of the statute and the spirit of the 
statute may be pointing in different direction[s]."192  Despite these 
criticisms, many have applauded the Court's decision as setting a proper 
limit on aggravated identity theft prosecutions and preventing improper use 
of the statute as an immigration enforcement tool.  

A. Removing Aggravated Identity Theft from Immigration Prosecutions of 
Undocumented Workers 

Examining the aggravated identity theft statute within the 
frameworks of federal criminal law and immigration law, it is clear that the 
Supreme Court reached the correct result in Flores-Figueroa. By adopting 
the theft view instead of the expansive view, the Court effectively stopped 
the large-scale use of aggravated identity theft in immigration raids.  
Although it may be the case that Congress wanted to provide greater 
protections for victims of identity theft regardless of whether the defendant 
knew. about the victim, all parties (with the possible exception of ICE 
agents) would likely agree that the statute was not enacted solely as an 
immigration enforcement measure. While the definition of identity fraud in 

187. Making the Punishment Fit the Crime, supra note 27.  

188. Mark Sherman, Immigrant Wins ID Theft Ruling, ATLANTA J. CONST., May 5, 2009, at A5.  
189. Liptak & Preston, supra note 22.  
190. Id.  

191. Steve Lash, U.S. Supreme Court Rules Fake ID Wasn't ID Theft, DAILY REC. (Bait., Md.), 
May 5, 2009.  

192. Walter, supra note 166.
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the aggravated identity theft statute includes some violations common in 
situations involving undocumented workers, it also includes a number of 
violations that have no connection to undocumented workers, such as using 
a stolen identity to purchase a. firearm illegally and embezzlement 
committed by bank employees.193 However, through creative 
interpretation, ICE manipulated the statute to the point where it was used 
primarily as an immigration enforcement mechanism.194 Aggravated 
identity theft ceased to be a punishment for malicious identity thieves and 

instead became a scare tactic used to coerce a group of people-many of 
whom already feared the power of the federal government-into 
relinquishing their Constitutional right to due process and a jury verdict.195 
Removing this statute from the purview of immigration enforcement law 
will require ICE to return to the enforcement mechanisms that it should 
have been using all along: laws specifically enacted to address the issue of 
undocumented immigration.  

B. Increasing Deterrence by Maintaining Social Condemnation Associated 
with Criminal Convictions 

Imposition of the theft view also has positive consequences for 
federal criminal law as a more general matter because it helps maintain the 
sense of social condemnation associated with criminal conviction. In order 
to serve as an effective deterrent of criminal behavior, criminal law requires 
that prosecutions instill a sense of social condemnation in defendants. 19 6 

The expansive view of the knowledge requirement threatened to remove all 
sense of social condemnation from aggravated identity theft prosecutions.  
Put another way, if defendants know that whether .or not they will be 
prosecuted for aggravated identity theft is totally outside of their control, 
they have no incentive to attempt to control their conduct-aggravated 
identity theft convictions become nothing more than a cost of doing 
business. If prosecutions for aggravated identity theft do not result in a 
sense of social condemnation, it is possible, given the scale of aggravated 
identity theft prosecutions, that the sense of condemnation could be 
removed from other federal crimes as well. Without associating social 

193. 18 U.S.C. 1028A(c) (2006).  
194. Prosecutions for identity fraud and identity theft (including aggravated identity theft) are not 

tracked based on charging agency. CONGRESSIONAL RESEARCH SERVICE, IDENTITY THEFT: TRENDS 

AND ISSUES 19 (2010), available at http://www.fas.org/sgp/crs/misc/R40599.pdf. Therefore, it is 
difficult to say that the majority of all aggravated identity theft prosecutions were based on immigration
related identity fraud. However, it is undisputed that the majority of aggravated identity theft 
prosecutions arising from ICE enforcement actions such as the Postville raid would not have been 
possible had the theft view as articulated in Flores-Figueora been the prevailing knowledge requirement 
at the time of the prosecutions. See generally Moyers, supra note 5.  

195. See Moyers, supra note 5, at 675 (discussing how workers at Postville took plea bargains 
when threatened with prosecution for aggravated identity theft).  

196. Jeffrey J. Rachlinski, The Limits of Social Norms, 74 CHI.-KENT L. REV. 1537, 1542-44 
(2000).
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condemnation with conviction for aggravated identity theft, it is difficult to 
argue that there should be social condemnation for other non-violent federal 
crimes that arguably have no victim, such as tax evasion, honest services 
fraud, or marijuana possession., Justice Alito expressed worries that Flores
Figueroa would be viewed as an endorsement for adopting mens rea 

requirements similar to the theft view across the board in federal criminal 
law; 19 7 however, if the Court had adopted the expansive view, it may have 

served as a broad endorsement for removing mens rea requirements across 
the board. Crimes with strict liability elements do not inspire the same type 

of social condemnation as do crimes requiring a defined mens rea.19 8 

Adopting the theft view encourages coupling convictions for aggravated 
identity theft with social condemnation, and the specter of social 

condemnation is crucial to the establishment of a criminal justice 
framework that encourages individual compliance.  

C. Separating Aggravated Crimes and Predicate Offenses 

One aspect of the theft view interpretation has been largely 
overlooked in judicial decisions but provides another powerful justification 
for its adoption: the distinction between aggravated identity theft and its 
predicate crimes. Adopting the theft view of the knowledge requirement 
defines the boundary between aggravated identity theft and identity fraud.  

In some ways, it is beneficial to look at the aggravated identity theft 

statute in the same way as the Racketeer Influenced and Corrupt 
Organizations Act (RICO). In order to prosecute someone for a RICO 
violation, that person must have committed a series of predicate acts as 
defined in the statute.199 However, as courts have noted, mere commission 
of a series of predicate acts is insufficient for a RICO conviction; the series 
of predicate acts must be related and pose a threat of continued criminal 
activity. Considering the wide variety of crimes that serve as predicates for 
a RICO prosecution, 200 few would argue that every criminal who commits 
more than one RICO predicate crime should be charged under RICO. 201 

Instead, RICO is properly understood as a statute to combat large-scale 

organized crime, and prosecutions under the statute are limited 
accordingly. 202 Although the requirement of the possibility of continuing 

197. Flores-Figueroa v. United States, 129 S.Ct 1886, 1895 (2009) (Auto, J., concurring in part 
and concurring in the judgment).  

198. See Eric A. DeGroff, The Application of Strict Criminal Liability to Maritime Oil Pollution 
Incidents: Is There OPA for the Accidental Spiller, 50 LOY. L. REv. 827, 845 (2004).  

199. 18 U.S.C. 1962 (2006).  

200. RICO predicates include everything from extortion to mail fraud to copyright infringement.  
18 U.S.C. 1961(1) (2006).  

201. Assuming, of course, that the other elements of RICO are met.  

202. Title nine of the United States Attorney's Manual requires prior Justice Department approval 
before Assistant United States Attorneys file criminal or civil RICO claims. U.S. ATT'YS MANUAL, tit.  
9, 110.101 (2008).
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criminal activity is not technically a mens rea requirement, it operates in 
much the same manner as a mens rea requirement by ensuring that the 
statute is not generally applicable to all instances in which a predicate crime 
is committed. Most importantly, the defendant himself has a great deal of 
control over whether or not his conduct will pose a risk of continuing 
criminal activity such that a RICO prosecution would be appropriate.  

Prosecutions for money laundering provide another example of the 
dilemma of separating predicate crimes from the more serious overarching 
crime. Money laundering requires commission of a predicate crime, and 
many of the predicate crimes for money laundering overlap with RICO's 
predicate crimes. 203 However, when one considers the fact that many 
money laundering predicates-such as bank fraud and bribery204-by 
definition involve the transfer of money, it seems ridiculous to argue that 
every commission of a money laundering predicate where any money 
transfer is involved should result in prosecution for money laundering. In 
order to draw a line between mere commission of predicate offenses and 
money laundering, the statute includes additional intent requirements. 205 In 
some ways, money laundering is an even closer analogy to aggravated 
identity theft than RICO-the intent element is what distinguishes mere 
commission of the predicate offenses from the more serious crime.  
Importantly, the defendant himself has a great deal of control over whether 
or not he has the requisite intent-it is not a matter left to random chance.  

Aggravated identity theft can be thought of in much the same way 
as RICO or money laundering. As previously discussed, the predicate 
crimes that can give rise to an aggravated identity theft charge are 
numerous. 206 To prosecute someone for aggravated identity theft every 
time he commits a predicate crime, 20 7 regardless of his intent, is to 
effectively prosecute the predicate crime twice. Although aggravated 
identity theft under the expansive view and identity fraud are not the same 
crime in the strict sense of the Blockburger test208-and therefore, 
prosecutions for both would not violate Constitutional prohibitions against 
double jeopardy-the defendant himself is not required to change his 
conduct in any manner to be prosecuted for both. Put another way, the 
defendant has no control over circumstances that lead to significantly 

203. Compare 18 U.S.C. 1956(c)(7) (2006), with 18 U.S.C. 1961(1) (2006).  
204. 18 U.S.C. 1956(c)(7) (2006).  
205. 18 U.S.C. 1956(a)(1)(A-B) (2006).  
206. 18 U.S.C. 1028A(c) (2006).  
207. For the sake of this example, assume that the commission of all predicate crimes for 

aggravated identity theft leads to the acquisition of the identity of a real person.  
208. Under the Blockburger test, two crimes are distinct for double jeopardy purposes if one of 

the crimes requires proof of an element that the other crime does not. Blockburger v. United States, 284 
U.S. 299, 304 (1932). Because the government, even under the expansive view of the knowledge 
requirement, must still prove that the identity in fact belonged to another person to convict for 
aggravated identity theft, and this proof is not required for identity fraud, the two crimes are distinct 
under Blockburger.
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enhanced punishment. By requiring knowledge of the fact that the identity 
in question belongs to another person, the theft view ensures that 

aggravated identity theft does not become a second prosecution for the 

same identity fraud-the theft view ensures that aggravated identity theft 

requires more. Like the relationship between RICO or money laundering 

and their predicate crimes, there is an extra element that elevates aggravated 

identity theft beyond mere identity fraud, and it is something that the 

defendant himself can control. Random chance does not elevate 

commission of two separate mail frauds to a RICO violation, random 

chance does not convert a single instance of bribery into money laundering, 

and, under the theft view, random chance does not elevate mere identity 
fraud to aggravated identity theft.  

V. Conclusion 

In Flores-Figueroa, the Supreme Court correctly removed a 

favored weapon from the hands of immigration enforcement authorities.  
By finding that aggravated identity theft requires that the defendant have 

actual knowledge that the identity he is using belongs to another person, the 

Court removed a significant element of random chance from the statute's 
interpretation, ensuring that people convicted of aggravated identity theft 

can be accurately characterized as identity thieves. Although 

undocumented workers who use false documents can still be charged with 

and convicted of identity fraud, most no longer need to fear prosecution 

under a statute that was not designed to address their actions and imposes a 

punishment that dramatically over-punishes their culpability.
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