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SUMMARY

In some ways, the regulation of professions, such as architects and engineers,
reflects an arrangement between the State and a regulated community.
Certainly, the overriding interest of such regulation is to protect the public by
ensuring the competence of practitioners and taking action against those who
do not demonstrate that competence or otherwise harm the public through
the regulated activity. The regulated community shares this interest to ensure
safe conduct, but also has a self interest to ensure that all practitioners play by
the same rules and no one obtains an advantage by failing to meet established
standards. As a result, the regulated community plays a large role in all
aspects of regulation, from pursuing it through the Legislature, funding it
through fees, and overseeing it through policy bodies that make decisions on
competence standards and enforcement actions.

A consequence of this relationship is that the regulation

tends to be of greater interest to the regulated community

than to the public, at least collectively, beyond the scattered ~ Questioning basic regulatory

individuals who may suffer harm because of these regulated approaches is difficult
activities. Questioning or seeking to change basic regulatory without the consent of the
assumptions or approaches once established is difficult regulated community.

without the tacit consent of the regulated community. In

addition, an ongoing risk exists for any regulatory agency

that it will become unduly influenced by the professionals it oversees. With
the Self-Directed Semi-Independent (SDSI) Agency Project Act allowing the
boards regulating architectural, engineering, and accountancy professionals to
operate outside the legislative appropriations process, a different arrangement
has been made with the regulatory agencies but with similar implications
for the regulation of these professions and a greater risk of undue influence
because of the lack of ongoing legislative oversight.

Against this backdrop, Sunset staff reviewed the Texas Board of Architectural
Examiners and the Texas Board of Professional Engineers, and separately the

SDSI Act, under which both agencies and the Texas State Board of Public

Accountancy operate. The Sunset review evaluated the need for the regulation

imposed by the two agencies, concluding that the State has an interest in
regulating architects, landscape architects, and engineers, but questioning
the essential State purpose that justifies the ineffectual regulation of interior
design. '

Sunset staff also evaluated the appropriateness of the current organizational
approaches to regulating these professions, but could not justify changes in
organizational structure at this time. The Texas Department of Licensing and
Regulation (TDLR) has become recognized not as a punishment for troubled
agencies — a view, perhaps, held by some — but as the State’s successful
umbrella regulatory structure with a record of effective and efficient operations.
A full consideration of benefits and drawbacks of consolidating regulation at

Architectural Examiners, Professional Engineers, SDSI Staff Report
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TDLR, however, was complicated by the agencies’ SDSI status and the likely loss of revenue to the
State from disturbing that SDSI status and ending the current arrangement of remittances to General
Revenue under the SDSI Act. A concurrent review of these agencies with TDLR would allow a more
complete consideration of such reorganization while also exploring possible SDSI status for TDLR as
_ part of the State’s strategy for using this flexible budgeting approach.

'The review of the SDSI Act presented additional challenges to Sunset staff. As a statute, the Act
does not lend itself to the standard criteria for Sunset reviews tailored for state agencies. A larger
challenge, however, is what the review asks of Sunset staff as legislative employees, with the Legislature’s
perspective, to evaluate a concept that implies a criticism of the Legislature for its reluctance to perform
one of its essential duties of determining funding for agencies that exercise the power of the State.
More challenging still is that the SDSI Act is but a piece of a larger arrangement with six other state
agencies that have SDSI provisions but are not affected by this review. In addition, the waiting list for
more agencies desiring SDSI status is expected to grow longer.

Despite these challenges, Sunset staff found that the three project agencies have operated appropriately
under the SDSI Act and that the Act should continue beyond its pilot project status with additional
safeguards in place to ensure adequate controls and oversight. Separate review of the SDSI Act would
no longer be needed as the provisions would be reviewed in conjunction with each agency’s Sunset
review. Although beyond the scope of this review, the Legislature should consider pausing further
enactment of SDSI agency status until it can assess the overall approach to SDSI and the impact it has
on effective agency oversight.

'The following material summarizes all of the Sunset staff recommendations on the Board of Architectural
Examiners, the Board of Professional Engineers, and the SDSI Act.

Issues and Recommendations

TeExas BOARD OF ARCHITECTURAL EXAMINERS
Issue 1

The State Has a Continuing Need to Regulate Architects and Landscape Architects,

but Not Interior Designers.

The Texas Board of Architectural Examiners regulates architects, landscape architects, and registered
interior designers. Sunset staff found that the State has a continuing need to license and regulate
architects and landscape architects as the State is the only entity that provides the necessary assurance
to the public that these professionals have the education and training necessary to competently design
indoor and outdoor spaces. The State’s regulation of interior designers, however, is ultimately a voluntary
process that is not needed to ensure public protection. A separate national certification process ensures
the competence of practitioners for those seeking it without involving the State in the transaction.

The Sunset review also found little justification at present for reorganizing the agency. Because of the
Board’s SDSI status, such reorganization would not result in savings and would likely have costs to the
State. However, more careful consideration is needed to assess the potential benefits and drawbacks of
organizational structures like TDLR. A separate review of the Board in six years at the same time as
TDLR would allow such a comprehensive look at organizational structures and SDSI status.

Architectural Examiners, Professional Engineers, SDSI Staff Report
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Key Recommendations
e Discontinue the regulation of registered interior designers.

o Continue the Texas Board of Architectural Examiners until the next Sunset review of the Texas
Department of Licensing and Regulation.

Issue 2

Key Elements of the Texas Board of Architectural Examiners’ Statute Do Not
Conform to Common Licensing Standards.

In reviewing the Board’s regulatory functions, Sunset staff found that certain licensing and enforcement
processes in the Board’s statute do not match model standards developed over many years of Sunset
reviews of regulatory agencies.

Key Recommendations
o Clarify statute to require the Board to assess the $200 professmnal fee at initial registration and
renewal for all three regulated professions.

® Require the Board to conduct fingerprint-based criminal background checks of applicants and
licensees with active licenses.

e Clarify statute to require the Board to use only its own renewal fee when calculating penalties for
late renewal.

e Clarify statute to authorize the Board to apply administrative penalties per violation per day.

TExAs BoARD OF PROFESSIONAL ENGINEERS
Issue 1

Texas Has A Continuing Need for the Regulation of Professional Engineers.

'The Texas Board of Professional Engineers regulates the practice of engineering by licensing individuals
and firms that provide engineering services to the public. Sunset staff found that Texas has a continuing
need to license and regulate Professional Engineers to protect consumers and ensure the competent
and ethical practice of engineering.

The Sunset review also found little justification at present for reorganizing the agency. Because of the
Board’s SDSI status, such reorganization would not result in savings and would likely have costs to the
State. However, more careful consideration is needed to assess the potential benefits and drawbacks of
organizational structures like TDLR. A separate review of the Board in six years at the same time as
TDLR would allow such a comprehensive look at organizational structures and SDSI status.

Key Recommendation

e Continue the Board of Professional Engineers until the next Sunset review of the Texas Department

of Licensing and Regulation. -

Architectural Examiners, Professional Engineers, SDSI Staff Report
Summary
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Issue 2

Key Elements of the Engineering Practice Act’s Licensing and Regulatory
Requirements Do Not Conform to Common Licensing Standards.

In reviewing the Board’s regulatory functions, Sunset staff found that certain licensing and enforcement
processes in the Board’s statute do not match model standards developed over many years of Sunset
reviews of regulatory agencies.

Key Recommendations

® Require the Board to conduct fingerprint-based criminal background checks of professional
engineer applicants and licensees with active licenses.

® Increase the Board’s administrative penalty authority to $5,000 per violation per day for violations
of the Engineering Practice Act or Board rules.

o Grant cease-and-desist authority to the Board for the unlicensed practice of engineering.

SELF-DIRECTED SEMI-INDEPENDENT AGENCY PROJECT ACT

Issue 1

Despite Lack of a Comprehensive Stéte Approach to SDSI, the SDSI Act Is Working
as Intended and Should Be Continued. '

The Self-Directed Semi-Independent Agency Project Act authorizes the Texas State Board of
Accountancy, Texas Board of Professional Engineers, and Texas Board of Architectural Examiners
to operate outside of the legislative appropriations process. The Act provides project agencies with
flexibility to set their own fees and budgets and to operate on the revenue generated from fees. Sunset
staff found the Act difficult to evaluate using the review criteria provided in the Sunset Act and that
the analysis was hampered by the fact that only two out of the three agencies under the SDSI Act were
under Sunset review. In addition, a number of other agencies that the Legislature granted SDSI status
through separate statutory provisions were not subject to Sunset review.

Sunset staff did not attempt to make a judgment on the prudence of the SDSI concept, instead the
evaluation focused only on the continuing need for the Act. Sunset staff analysis of the project agencies’
performance data found the agencies to be acting in the public interest and the Act to be working as
intended. However, improved reporting requirements would provide the Legislature the adequate
trend data needed to ensure proper oversight.

Key Recommendations
e Continue the SDSI Act, but remove its separate Sunset date and pilot project status and provide
for its future Sunset review with agencies subject to the Act.

e Expand the data in the current reports required by agencies subject to the SDSI Act to help improve
oversight.

Architectural Examiners, Professional Engineers, SDSI Staff Report
Summary
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Issue 2

The SDSI Act Does Not Provide Needed Safeguards to Ensure Oversight and
Prevent Potential Abuse.

The SDSI Act allows the project agencies to operate outside the appropriations process, giving them
flexibility in raising revenue to respond to events or agency needs quickly. Project agencies remain -
state agencies, using state employees and exercising the power of the State through their licensing and
enforcement efforts. However, the SDSI Act does not clearly establish what provisions of general law
applicable to all state agencies also apply to the project agencies, running the risk that important checks
on these agencies’ activities could be compromised.

‘The Act also does not clearly establish the Comptroller’s role in managing the agencies’accounts, outside
of the initial transfer of funds to the Texas Treasury Safekeeping Trust Company. While all project
agencies have chosen to use the Comptroller’s Uniform Statewide Accounting System for all financial
transactions, project agencies are not specifically prevented from keeping accounts at commercial banks,
away from needed State oversight. Finally, the SDSI Act allows project agencies to keep revenue from
administrative penalties, going against good government standards for state agencies and creating the
potential for project agencies to use penalties to self-support operations or increase fund balances.

Key Recommendations
o Clarify that provisions of general law applicable to state agencies apply to the project agencies if not
in conflict with their SDSI status.

e Clarify that project agencies must use the Comptroller’s Uniform Statewide Accounting System to
make all payments.

® Require the project agencies to remit all administrative penalties to General Revenue.

Fiscal Implication Summary

When fully implemented, the recommendations in these reports would result in an estimated net loss
of $604,458 to the General Revenue Fund. The specific fiscal impact of these recommendations is
summarized below.

Texas Board of Architectural Examiners

Issue 1 — Discontinuing the regulation of registered interior designers would result in the annual loss
of $928,600 to the General Revenue Fund because interior designers would no longer pay the $200
professional fee. Through this deregulation, the Board would experience an annual loss in licensing and

other fees of about $660,500.

Issue 2 — Clarifying that the $200 professional fee applies to architects at initial licensure would
result in the Board collecting an additional $120,000 annually to be deposited to General Revenue.

" In addition, requiring the Board to use only its own renewal fee, and not the professional fee, when

calculating penalties for late renewal would result in an annual loss to the Board of approximately

$155,000.

Architectural Examiners, Professional Engineers, SDS| Staff Report
Summary
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Texas Board of Professional Engineers

Issue 2 — Prohibiting the Board from collecting the $200 professional fee from applicants before they
have satisfied the licensing requirements would result in a loss of approximately $44,000 annually to
the General Revenue Fund.

Self-Directed Semi-Independent Agency Project Act

Issue 2 — Requiring all three agencies to remit collected administrative penalties to General Revenue
would result in an annual gain to the General Revenue Fund in the amount of $248,142. Conversely,
the project agencies would experience annual revenue losses in the following amounts: $129,272 for

the Accountancy Board, $71,332 for the Architectural Board, and $47,538 for the Engineers Board.

Architectural Examiners, Professional Engineers, SDSI

Fiscal Gain to the Loss to the Net Fiscal Impact to the
Year | General Revenue Fund | General Revenue Fund | General Revenue Fund
2014 $368,142 ($972,600) ($604,458)
2015 $368,142 ($972,600) ($604,458)
2016 $368,142 ($972,600) ($604,458)
2017 | - $368,142 (8$972,600) ($604,458)
2018 $368,142 ($972,600) "~ ($604,458)

Architectural Examiners, Professional Engineers, SDSI Staff Report
Summary
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AGENCY AT A (GLANCE

The Texas Board of Architectural Examiners (Board) regulates architects, landscape architects, and
registered interior designers in the state. The Board was established to regulate architects after a 1937
explosion at a school in New London, Texas, in which improperly designed mechanical and electrical
devices resulted in a natural gas explosion that killed more than 300 students and teachers. A separate
agency created to regulate landscape architects in 1969 was combined with the Board in 1979. The
Legislature added the regulation of interior designers in 1991.

To fulfill its mission of protecting the public, the Board carries out the following key activities.
® Licenses architects and landscape architects practicing in Texas.
® Licenses interior designers who wish to call themselves Registered Interior Designers.

® Receives and investigates complaints concerning licensees, and takes disciplinary actions against
individuals who violate the Board’s statute or rules.

® Provides information to licensees, building officials, and the public.

Key Facts

e Texas Board of Architectural Examiners. The Board’s policymaking body consists of nine
Governor-appointed members including four architects, one landscape architect, one registered
interior designer, and three public members, one of whom must have a physical disability.

® Funding and Staffing. In fiscal year 2011, the Board collected just over $2.8 million in licensing
and other fees and administrative penalties to pay for agency operations and other costs. The
large majority of this revenue comes from fees assessed against architects, landscape architects, and
registered interior designers. In addition, the Board collected about $3.3 million in professional
fees from these licensees but sends these directly to the General Revenue Fund; these fees are not
used to support the agency.

Agency Expenditures
That same year, the Board spent about FY 2011
$2 million. 'The pie chart, Agency
Expenditures,. provides a breakdown of  Executive Management & Board Agggg&ggigﬂ; ';S
these expenditures by program area. In $243,046 (12%)
fiscal year 2011, the Board employed :
. Information Technology

22 s?aﬁ”, all of whom were based in $277,036 (14%)
Austin.
'The Board does not receive a legislative Registration

iy Legal $330,750 (17%)
appropriation. As a state agency $307,975 (15%)
operating under the Self-Directed e e
Semi-Independent (SDSI) Agency $205,377 (10%)

Project Act, the Board sets its own Total: $2,002,373
budget, and funds itself through

i Sl e ; ;
hcensmg foe teveniiies. These functions include administrative and executive support, human

resources, finance, and accounting.

Texas Board of Architectural Examiners Staff Report
Agency at a Glance
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'The graph, Flow of Agency Revenues and Expenditures, breaks down the various sources of revenues
associated with the regulation of architects, landscape architects, and registered interior designers
and shows how these revenues were spent in fiscal year 2011. After accounting for the agency’s
operating expenses, costs for the Statewide Cost Allocation Program (SWCAP), professional service
transfers to the Office of the Attorney General and State Office of Administrative Hearings, and
the remainder deposited to the Board’s fund balance, the regulation of these design professionals
generated almost $3.8 million to the General Revenue Fund to be used for other state purposes.
'This amount includes both the $200 professional fee paid by these design professionals and the
agency’s $510,000 annual remittance as required under the SDSI Act.

Flow of Agency Revenues and Expenditures
FY 2011

Administrative
Penalties, $44,900\

<4
Other Fees, $9,139— e
i Operations
License Fees
$2,791,601 — $2,002,373

Surplus Deposited to
Fund Balance, $264,331

SWCAP, $50,384
h 4

Professional Fee
$3,289,200

Payments to Other State
Agencies for Professional
Services, $18,643

Total: $6,134,930
Y

\Annual Remittance to
General Revenue, $510,000
K‘Professional Fee, $3,289,200

General Revenue
$3,799,200

e Licensing. The Board regulated 12,482 architects, 1,485 landscape architects, and 5,217 registered

interior designers in fiscal year 2011." Applicants for licensure must satisfy the same basic process
for all three professions — education, typically in the form of a degree from an accredited school,
experience, and examination. Licenses must be renewed annually, with separate requirements for
continuing education for each profession. In addition, as of August 2012, the Board registered
about 2,700 firms employing those professionals.

Texas Board of Architectural Examiners Staff Report
Agency at a Glance
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e Enforcement. The Board investigates and resolves complaints against both licensed and unlicensed

individuals, and imposes sanctions on individuals found to be in violation of board statute or rule.

'The table, Board Enforcement Data, details the number of complaints received from the public and
initiated by the Board and shows the disposition of all complaints and cases resolved by the Board
in fiscal year 2011. '

Board Enforcement Data - FY 2011

_ Complaints Received

From the Public 101

Froﬁ Staff 24

Total 125

Re

: olved Complaihtts"ﬁfDisposi_\tii\‘dn?”f;‘fﬁ \

Dismissed 37
Voluntary Compliance 49
Administrative Penalty 27
Cease-and-Desist Notice 6
Revocation 1
Total 120

Numbers include active licensees, inactive licensees whose licensure is on hold, and emeritus licensees. Emeritus status allows retired

licensees who meet certain age and experience criteria to retain the use of their professional title for a low renewal fee and without continuing
education requirements.

Texas Board of Architectural Examiners Staff Report
Agency at a Glance
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Issuk 1

The State Has a Continuing Need to Regulate Architects and
Landscape Architects, but Not Interior Designers.

Background

In 1937, the Legislature created the Texas Board of Architectural Examiners (Board) to register and
regulate individuals using the title “architect” after a 1937 disaster that claimed the lives of hundreds
of schoolchildren in New London, Texas. In 1979, the Legislature moved the regulation of landscape
architects under the Board. In 1991, the Board was given the additional responsibility to regulate
the use of the title “interior designer,” which the Legislature modified in 2009 to regulate the title
“registered interior designer” after a lawsuit raised free speech concerns about the original regulation.
Under the current law, any individual may practice interior design, but only those who register with
the Board may call themselves registered interior designers. At the end of fiscal year 2011, the Board
regulated 12,482 architects, 1,485 landscape architects, and 5,217 registered interior designers.

'The agency’s licensing division screens applicants from each profession to ensure that they meet the
Board’s education, experience, and examination requirements for licensure. The Board’s enforcement
division investigates accusations of violations of the agency’s law and rule by licensed and non-licensed
individuals and may take enforcement action. The agency’s governing board includes four architects,
one landscape architect, one registered interior designer, and three members of the public, one of whom
is a person with a physical disability. The governing board is responsible for approving the agency’s
budget, adopting rules, and determining the appropriate sanctions when a violation of the agency’s law
or rule has occurred.

Since 2002 the Board has participated with the Texas Board of Professional Engineers and the Texas
State Board of Public Accountancy in the Self-Directed Semi-Independent (SDSI) Agency Project
Act. Under SDSI, the agency no longer receives appropriations from the State but has the autonomy
to raise and use fees to run the agency outside the Legislature’s two-year budget cycle. The SDST Act
requires the agency to remit $510,000 annually to General Revenue. In addition, the Board collects
a $200 professional fee annually from each registrant that is directly deposited into General Revenue.
In 2011, the Board had a budget of about $2 million and its registrants contributed nearly $4 million

* to General Revenue through its SDSI remittance and the professional fees. The Board’s performance

under the SDSI Act is evaluated in the Sunset Staff Report on the SDSI Act.

Findings

Texas has a continuing interest in regulating the practice of
architecture and landscape architecture.

State regulation in the form of occupational licensing generally exists to
protect the public from risks to its health, safety, and welfare. Regulation
is often necessary when a profession directly affects public health, such as
medicine, or when consumers may not have sufficient expertise to make
informed choices when hiring a professional whose work could impact their

Texas Board of Architectural Examiners Staff Report
Issue 1
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Competent
architectural
design of a space
is essential to
public health,
safety, and

welfare.

safety or welfare. When a sufficient level of potential public harm exists, state

regulation assures public protection by licensing those deemed competent to

practice the profession, ensuring that licensed professionals maintain their
credentials and receive ongoing education, and enforcing against those who
violate statute or rules governing professional practice.

® Architects. To ensure built spaces in Texas are safe for human use, statute
provides clear requirements for when an architect is required for building
design. These requirements take into account the potential harm that
could arise from poor design work. The textbox, When an Architect is
Required, shows the major projects requiring an architect.! By afhixing
their seal to a design, architects ensure that their plans comply with
building and accessibility codes and that the plans are ready for regulatory
approval or construction. Competent design of a space is essential to
the health, safety, and welfare of the public both inside and outside the

structure.

When an Architect is Required

e Public buildings to be used for education, assembly, or office space if
anticipated construction costs exceed $100,000, or alterations to such
buildings if costs exceed $50,000. .

o Public or private buildings to be used for an institutional residential facility.
o Commercial buildings that exceed two stories or 20,000 square feet.

e Multifamily dwellings that exceed two stories and 16 units per building.

Financially, architectural designs represent a significant investment
both in terms of the initial cost of construction and the long-term costs
associated with the maintenance and upkeep of a structure over time.
Poorly designed structures can also result in economic loss to the owner
once built. The Board enforces practice standards against architects
and has taken enforcement action against unlicensed individuals who
unlawfully practice architecture and against architects whose poor design
caused financial damage to the owners of the buildings.

e Landscape architects. Though Texas regulates the practice of landscape
architecture, a number of exemptions for landscape-related activities
make statute read more like a title act.? Unlike for architects, statute
does not provide thresholds for when a landscape architect is needed for
a project. Like architects, however, the State does have an interest in
regulating the practice of landscape architecture to ensure proper design
of outdoor spaces and outdoor structures that have an impact on public
health, safety, and welfare. Landscape architects are often the lead or
only design professional working on a project, and, like architects, when
landscape architects affix their seals to designs, they are certifying that the
design is ready for regulatory approval or construction.

Texas Board of Architectural Examiners Staff Report
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MR O 0 0E aE an e



Sunset Advisory Commission

October 2012

While landscape architects do focus on the aesthetics of a space,
which may indicate an element of consumer choice that may argue
against regulation, they also design for safety and accessibility, which
regulation ensures. For example, when designing playgrounds, landscape
architects will factor in the amount of padded ground covering each
piece of equipment needs in order to prevent serious injury. Landscape
architects also are capable of designing small structures that do not
meet the thresholds for an architect or engineer, such as archways or
small pedestrian bridges. The Texas Department of Transportation
uses landscape architects to help design transportation systems that
work with the existing landscape while ensuring driver safety.®> While
often associated with residential projects, landscape architects regularly
design large commercial or public projects that have an impact on many
people. Consequently, landscape architectural designs represent a large
financial investment, often of public funds, which also elevates the need
for regulation.

® Otherstates. All 50 states currently regulate the practice of architecture
and landscape architecture. State licensure allows Texas’ architects and
landscape architects to become licensed in other states without having to
meet additional qualifications. By holding licenses in other states, Texas
residents are able to compete for contracts outside the state, an important
aspect of these design professions. If Texas did not provide regulation
for architects or landscape architects, these professionals would be at a
disadvantage compared to their counterparts in other states. Outside of
state licensure, no other form of certification currently exists to distinguish
architects and landscape architects. The national organizations of state
boards that set standards for education, experience, and examination for
architects and landscape architects do not provide certifications to non-
licensed individuals.* Although state regulation should not exist solely to
promote or maintain the economic viability of a profession, the State has
an interest in assuring that individuals who design and seal plans meet
minimum qualifications and that an enforcement process is in place to
penalize those who violate law and rule.

State regulation of registered interior designers is unnecessary.

The State does not have a clear interest in maintaining what is ultimately
a voluntary registration program for interior designers, and its approach to
regulating interior designers is ineffective. ‘The Board only interacts with
a subset of interior designers who have chosen to register, and has little
knowledge of the many professionals practicing across Texas who have not
chosen to register. With this limited reach, even if potential public harm
from the practice of interior design was presumed to exist, the Board could
not adequately protect Texans from threats to their health, safety, or welfare.
If an unregistered interior designer causes public harm, the Board cannot
take any action other than for title violation if the person is unlawfully using
the full title of registered interior designer.

All 50 states
regulate
architects and
landscape
architects.

The regulation of
interior designers
is ultimately
a voluntary
registration
program.

!

Texas Board of Architectural Examiners Staff Report
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30

Complaints and Enforcement Actions
Against Interior Designers

Another aspect of the law that may affect public protection dates back to the
establishment of the regulation, when individuals already engaged in interior
design were grandfathered into regulation without any requirement that they
meet established qualifications. Grandfather provisions are not unusual in
establishing regulatory programs, but they do tend to undermine the promise
of competence assumed when engaging a licensed professional. This effect is
especially true if the grandfathered licensees do not have to meet competency
requirements imposed on new licensees. Of the 5,217 registered interior
designers as of fiscal year 2011, well over half are grandfathered and do not
meet standards for registration.

Beyond the State’s ineffective approach to regulation, analysis of the Board’s
complaint and enforcement files do not show that interior designers pose a
significant risk to the public health, safety, or welfare. The graph, Complaints
and Enforcement Actions Against Interior Designers, shows that few complaints
and even fewer enforcement actions involve interior designers. In addition,
the chart shows how these low
numbers have dropped further
since 2009, when the title act

FYs 2007-2011 | was modified.

25

26

Of these enforcement actions,
only one included a finding of

20

incompetence in the practice

15

of interior design. Most of the
remaining enforcement actions

10

were for failure to complete
required continuing education.

While continuing education

is valuable, only registered
interior designers are required

FY 07 FY 08 FY 09 FY 10 FY 11 . .
, requirements, and failing to do
so does not constitute a serious-
= Complaints —@— Enforcement Actions violation of standards of practice

to fulfill continuing education

of the profession.

Recognizing the technical expertise necessary to practice the professions, the
Legislature has set thresholds in statute for certain projects that can only be
designed by an engineer or an architect.’> In contrast, statute does not specify
any work that can only be done by a registered interior designer. Statute
also specifies that a local public official may only accept an architectural or
engineering plan or specification if it is sealed by the supervising architect or
engineer; no similar provision exists for interior designers.® While interior
designers sometimes submit plans to secure commercial building permits,
interviews with municipal building officials showed that cities generally do
not require a seal by a registered interior designer. Instead, municipalities
defer to state law and only require that plans submitted by architects and
engineers be sealed.
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The discussion of the need for regulation is not intended to denigrate the
interior design profession. To become registered requires extensive study,
experience, and passing a rigorous examination. However, an alternative
means of demonstrating this competence is available without requiring
state sanction of this activity. Only 26 states regulate interior designers.
In the other 24 states that do not, those wishing to hire interior designers
rely on a national credential to indicate competence. A certificate issued
by the National Council for Interior Design Qualification (NCIDQ) is an
alternative to state registration to provide assurance to consumers that an
interior designer has demonstrated competence in the field. An NCIDQ_
certificate indicates that an interior designer has passed the same examination
that Board registration requires and has met similar minimum education and
experience requirements.” ’

While the Board has no specific performance problems to
justify reorganizing its functions at this time, opportunities
for improvement could be considered in other organizational
structures.

The Board generally meets its mission to regulate architectural design-
professionals in Texas. Sunset staff found that the Board’s licensing division
takes a standardized approach to licensing all three professions resulting in
an efficient licensing process. The Board has processes in place to process
complaints from the time the complaint is received by the Board until it is
resolved. Since the last Sunset review, the Board has started providing outreach
to licensees and building officials to keep them informed of law and rule.
However, in spite of existing processes, the Board struggled to provide Sunset
staff with complete and trustworthy data to show the results of its efforts.
In the absence of useful data, Sunset staff had difficulty fully evaluating the
Board’s effectiveness in the regulation of the design professionals, particularly
regarding the agency’s enforcement efforts.

One reason for the Board’s difficulty is that, as a pilot project agency under the
SDSI Act, the Board does not experience the same level of oversight as a typical
occupational licensing agency. Without the oversight of the appropriations
process, particularly the Legislative Budget Board’s performance measures, the
Board sets its own performance measures and determines how best to track
those measures and has no separate obligation to collect such information.
Recommendation 1.2 in the Sunset Staff Report on the Self-Directed
Semi-Independent Agency Project Act attempts to remedy this inconsistent
approach to data by extending the agency’s reporting requirements. Another
reason the Board has difficulty producing comprehensive enforcement data
is that it has focused its efforts on customer service and outreach. While
customer service and outreach may help the Board achieve better compliance
with its regulatory requirements, the Board should be careful not to engage
in these activities to the detriment of its regulatory functions. The Board
would benefit from viewing its customer service and outreach functions as an
extension of its regulatory function by measuring the impact of those efforts
on its licensing and enforcement duties.

State regulation
of interior
designers is
duplicative
of national
certification.

The Board
struggled to
give Sunset staff
trustworthy data.
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Licensing
programs
consolidated
at TDLR have
historically fared
well under the
umbrella agency.

Sunset staff considered the following organizational alternatives for
improving agency operations, and while it cannot recommend reorganization
at this time, the Texas Department of Licensing and Regulation (TDLR)
offers opportunities worthy of further consideration in its next Sunset review.

o Texas Department of Licensing and Regulation. TDLR is the State’s
occupational licensing agency, administering 29 licensing programs and
overseeing a licensee population of more than 650,000. TDLR’s uniform
approach to licensing allows the agency to accommodate a wide range
of regulatory programs, which have begun to include the regulation of
professions, with the transfer of regulation for property tax professionals
in 2009. The Legislature has shown a continuing desire to have licensing
programs consolidated at TDLR, and such programs have historically
fared well under the umbrella agency.

By developing a large professional staff to administer its licensing and
enforcement functions, TDLR is able to provide opportunities for staff
development and continuity which is difficult for small agencies. This
advantage is key to the increases in administrative effectiveness and
efficiency of licensing programs the Legislature has transferred to TDLR.
In addition, TDLR has experience administering the State’s accessibility
standards that are important components of both architectural and
engineering plans. TDLR also regulates industrialized housing and
buildings, which relates at least partially to the same kind of building
design and construction that may require an architect or engineer.

"TDLR may provide opportunities to increase the effectiveness and
efficiency of the regulation of design professionals. However,while TDLR
has processes in place to uniformly administer occupational licensing
programs, it has not historically overseen the regulation of professions
with the educational and experience requirements of architects and
landscape architects. A more complete assessment of TDLR’s ability to
absorb this regulatory function and the feasibility of such a reorganization
would be needed before making such a determination. In addition, the
Board’s SDSI status complicates the consideration of such a consolidation
at this time. Because the Board is completely self-funded and outside
the appropriations process, combining it with TDLR would not result in
savings to the State. Putting the Board in TDLR would likely require
removing the Board’s SDSI status costing the State at least the $510,000
annual remittance the Board pays under the SDSI Act. Sunset staff
could not overcome the high burden to justify such a move. However,
the opportunity exists to conduct a more comprehensive assessment of

_the possible benefits and drawbacks of transferring the Board’s functions
during TDLR’s next Sunset review by aligning both agencies’ reviews.

e Texas Board of Professional Engineers. The Engineers Board shares
many things in common with the Architectural Board, as both agencies
regulate individuals that are responsible for ensuring that our built spaces
are safe. In fact, many design firms employ professional engineers
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alongside other design professionals, including architects, landscape
architects, and interior designers. Past attempts to consolidate the two
boards appear to be less about efficiency and more of a reaction to the
difficulties the two boards faced regarding unclear statutes that created

scope of practice issues between architects and engineers. A bill enacted ngsgldgt_lo";
last session has cleared up much of the confusion by drawing clearer Wi e boar
of Professional

lines of practice for both groups, and in the process removed much of
the impetus for consolidation. Through the current evaluation of the
two Boards, Sunset staff did not find that consolidation would create
significant efficiencies, as new procedures would have to be created to
accommodate the different processes for licensing the professions. This
new process would largely require the retention of each agency’s staff to
ensure the level of expertise needed to maintain continuity of regulatory
services. Likewise, as both agencies are SDSI pilot project agencies,
receiving no state appropriations, a merger would not result in a cost
savings to the State.

Engineers would
not result in
significant
efficiencies.

Recommendations

Change in Statute
1.1 Discontinue the regulation of registered interior designers.

'This recommendation would remove the title act for interior designers from statute. The State would
no longer regulate the profession of interior design or interior design firms, and all regulatory functions
related to this profession would cease on the effective date of the provision. In addition, any references
to the registration of interior designer in statutes would be deleted. However, any requirement imposed
on these individuals not associated with regulation, such as the submittal of accessibility plans for review
by TDLR, would continue in effect. Interior designers who have met the requirements of the National
Council for Interior Design Qualification would maintain their national certificates and their ability to
practice in most other states. By eliminating the regulation of interior designers, this reccommendation
would not affect the practice of architecture or require architects to do any work currently performed
by interior designers.

Under this recommendation, any licensing or professional fees paid by registered interior designers
before the effective date of this provision would not be refunded. Any enforcement cases open before
the effective date would be continued in effect under the terms that existed before the effective date.
The recommendation would also remove the $200 professional fee paid by registered interior designers.
'The recommendation would not affect the annual remittance that the Board is required to pay under

the SDST Act.

1.2 Remove the registered interior designer from the Board and replace the position
with an additional landscape architect member. '

If the regulation of interior design is abolished, the registered interior designer who sits on the Board
should be replaced by an additional landscape architect member, who would serve the remainder of
the term that expires in 2017. The restructured Board would consist of four architects, two landscape
architects, and three public members, one of whom has a disability. Providing for staggering the
landscape architects’ terms would add consistency in the expertise needed to regulate that profession.
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1.3 Continue the Texas Board of Architectural Examiners until the next Sunset review
of the Texas Department of Licensing and Regulation.

'This recommendation would continue the Texas Board of Architectural Examiners as an independent

agency responsible for overseeing architects and landscape architects until the next Sunset review of
TDLR currently scheduled for the 2019 legislative session. This timing would enable a comprehensive

- assessment of the benefits of transferring the agency’s functions to TDLR. This review would be

limited to an evaluation of the Board’s implementation of the recommendations in this report and the
potential benefit of a transfer of the regulation of architects and landscape architects to TDLR.

Management Action

1.4 Direct the Board to measure the effects its customer service and outreach efforts -

have on licensing and enforcement.

This recommendation would direct the Board to tie both its customer service and outreach functions
to its regulatory functions by collecting data that highlight the impact of those efforts on licensing and
regulation. :

Fiscal Implication

Opverall, this recommendation would have a negative fiscal impact to the State of about $928,600
by removing the $200 professional fee paid by registered interior designers. By statute, the annual
professional fees flow to General Revenue.® Based on the current number of licensees, interior designers
contribute about $928,600 annually to General Revenue, which would no longer be collected by the
Board. ‘

Registered interior designers also pay licensing and other fees, totaling about $660,500 in 2011, that
cover the Board’s administrative expenses, which the Board would no longer collect. The agency would
need to make budgetary and staffing changes as needed to accommodate this loss. The agency would
continue regulating architects and landscape architects with the fees from those professionals. The
Board would also need to accommodate the loss of licensing fees from interior designers, comprising
27 percent of the agency’s licensees, in making its annual remittence of $510,000 to General Revenue

under the SDSI Act.’
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Sections 1051.0016, 1051.601, 1051.606, and 1051.703, Texas Occupations Code. Per Section 1051.607 of the Texas Occupations
Code, a limited class of licensed professional engineers may engage in the practice of architecture on any project. For a comprehensive list of projects
requiring an architect, see statute. '

2 Section 1052.002 of the Texas Occupations Code exempts certain occupation and certain practices from the Landscape Architecture

Act. The list includes licensed nursery stock salespeople, building designers, landscape contractors, landscape designers, golf course designers, and -

licensed architects, engineers, land surveyors, as well as designers for most residential, park and recreational, and farm and ranch projects.
3 Texas Department of Transportation, Landscape and Aesthetics Design Manual November 2009, accessed September 16, 2012, http:/
onlinemanuals.txdot.gov/txdotmanuals/lad/lad.pdf.

# "The National Council of Architectural Registration Boards does not provide certification to an architect unless the individual is already
licensed by a state regulatory agency and the Council of Landscape Architectural Registration Boards does not provide certification at all.

s Chapter 1001 and Chapter 1051, Texas Occupations Code.
Sections 1001.402 and 1051.551, Texas Occupations Code.
7

Both the Board and NCIDQ require examination, a degree from an accredited program, and two years experience. Also, both the Board
and NCIDQ_have alternative paths to registration or certification that allow a candidate with a different educational background to substitute
additional work experience.

8 Section 1053.0521, Texas Occupations Code and Section 9, Article 8930, Vernon’s Civil Statutes.

®  Section 6(c), Article 8930, Vernon’s Civil Statutes.
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ISSUE 2

Key Elements of the Texas Board of Architectural Examiners’ Statute
Do Not Conform to Common Licensing Standards.

Background

‘The Board of Architectural Examiners (Board) performs several standard licensing and enforcement
activities in its regulations of 12,482 architects, 1,485 landscape architects,and 5,217 registered interior
designers.! 'The Board also investigates complaints against licensees, taking disciplinary action when
necessary. In fiscal year 2011, the Board resolved 120 jurisdictional complaints.

'The Sunset Advisory Commission has a historic role in evaluating licensing agencies, as the increase of
occupational licensing programs served as an impetus behind the creation of the Commission in 1977.
Since then, the Sunset Commission has completed more than 100 licensing agency reviews. Sunset
staff has documented standards in reviewing licensing programs to guide future reviews of licensing
agencies. While these standards provide a guide for evaluating a licensing program’s structure, they
are not intended for blanket application. The following material highlights areas where the Board’s
statute and rules differ from these model standards, and describes the potential benefits of conforming
to standard practices.

Findings

Licensing provisions of the Board’s statute do not follow
model licensing practices and could potentially affect the fair
treatment of licensees and consumer protection.

® Professional fees. The Board’s statute requires the collection of a $200
professional fee from architects, landscape architects, and registered
interior designers, which is remitted to the General Revenue Fund.?
However, statutory direction to the Board varies in how the fee should
be collected for the three professions. For landscape architects and
registered interior designers, the fee applies to initial registration and
renewal, whereas for architects, it applies only to renewal. In accordance Smtu_te does not
with statute, the Board does not charge architects the professional fee CO’?SlStenﬂy and
upon initial registration, as it does for the other two professions, resulting fairly app ly the
in an inconsistent and unfair application of the fee across the three professional fee. .
professions the Board regulates. Standard practice is for agencies to
impose licensing fees and, where applicable, professional fees, at the time
of initial licensing and upon renewal. Clarifying in law that the Board
should assess the $200 professional fee at initial registration and renewal
for all three professions would help ensure all applicants for licensure are
treated fairly and consistently.

e Criminal background checks. Criminal background checks of licensees
help protect the public, especially for occupations in which licensees
regularly interact with the public or a potential risk of consumer fraud

Texas Board of Architectural Examiners Staff Report
Issue 2

21



22

October 2012

Sunset Advisory Commission

Name-based
criminal history
checks are not
always accurate

and timely.

Including the
professional fee
unfairly increases
the penalty for
late renewal.

_exists. In recent years many state agencies have switched from name-based

checks to the Department of Public Safety (DPS) fingerprint system,
which provides more accurate, real-time information than a name-based
criminal background check. Fingerprint-based criminal background
checks precisely match an individual with any associated criminal history,
including any criminal history from other states or the FBI. After the
initial background check, DPS also issues ongoing, automatic notice of
subsequent arrests in Texas.

'The use of fingerprint-based checks is expanding in Texas and nationally,
as electronic imaging has made them more affordable. At least 14 state
agencies in Texas use fingerprint-based criminal checks including the
Board of Law Examiners, Department of Insurance, Department of
Licensing and Regulation, State Board of Public Accountancy, Racing
Commission, and Real Estate Commission.

In contrast, the Board requires applicants for licensure and licensure
renewal to self-report their criminal history, and performs a. DPS
name-based check one month later. This type of check, however, does
not provide a high level of accuracy and does not capture out-of-state
criminal activity. Architects, landscape architects, and interior designers
are mobile, and may perform services in more than one state. Also, some
applicants for initial licensure are from outside the state. Requiring staff
to shift to fingerprint checks would better protect the public by providing
the Board with criminal history from other states, and would eliminate
the need for checks at renewal, as DPS would provide automatic notice
of subsequent arrests.

Late renewal of registration. Penalties for late renewal of registration
should provide an incentive to licensees to renew on time, but should
not be overly punitive. The Board’s statute requires the agency to charge
licensees renewing up to 90 days late a penalty of one and a half times
the normally required renewal fee and to charge licensees renewing
more than 90 days late a penalty of twice the normally required renewal
fee.* This provision does not specify that the agency’s renewal fee, for
the purposes of calculating late payment penalties, should not include

- the separate $200 professional fee. Although the professional fee is paid

at the time of renewal, it goes straight to General Revenue, and does
not support the agency’s operations. Including the professional fee in
the calculation of the late renewal penalty unfairly increases the penalty
for late renewal. A common approach in other agencies’ statues is to
separate the late penalty intended to encourage timely renewal from any
additional professional fee due at renewal. Clarifying how the Board
should calculate its late renewal penalty would help ensure a fair renewal
process without affecting incentives for timely renewal.

Texas Board of Architectural Examiners Staff Report

Issue 2



Sunset Advisory Commission October 2012

A nonstandard enforcement provision of the Board’s statute
could reduce the agency’s effectiveness in protecting the
consumer.

¢ Administrative penalty authority. An agency’s administrative penalty
authority should authorize penalty amounts that reflect the severity of .
the violation and serve as a deterrent to violations of the law. Given
the potential for illegal activity such as fraud and unlicensed practice,
the Board has authority to impose a penalty amount of up to $5,000 for
violations of state law or Board rules. However, statute does not contain
customary language allowing the Board to apply its administrative
penalties per violation for each day the violation occurred. The Board does
apply penalties per violation per day, but does not have explicit statutory
authority to do so, which could put the Board at risk of a challenge to
its authority in applying administrative penalties. Clarifying statute to
ensure that the Board can apply penalties per violation per day would give
the Board more explicit authority to deter unlawful activity and would
conform the Board’s authority to the standard administrative penalty
authority for state agencies.

Recommendations

Change in Statute

2.1 Clarify statute to require the Board to assess the $200 professional fee at initial
registration and renewal for all three regulated professions.

Under this recommendation, statute would be updated to apply the $200 professional fee for architects
at the time of license issuance and not just on renewal. This change would match how statute already
applies to landscape architects and registered interior designers, and would reflect the standard practice
for many other professions regulated by the State.

2.2 Require the Board to conduct fingerprint-based criminal background checks of
applicants and licensees with active licenses.

This recommendation would require the Board to conduct fingerprint-based criminal background
checks, through DPS, on all applicants and licensees to review complete federal and state criminal
histories of applicants. New prospective licensees would provide fingerprints at the time of application,
and existing licensees would provide fingerprints at the next renewal of an active license. Inactive
licensees would submit to criminal background checks before re-activating their licenses. Both
applicants and existing licensees would pay a one-time cost of $42 to the State’s fingerprinting vendor
and would not have ongoing charges for these checks.

2.3 Clarify statute to require the Board to use only ité own renewal fee when calculating
penalties for late renewal.

Under this recommendation, statute would be updated to require the Board to no longer include the
$200 statutory professional fee when calculating penalties for late renewal. Instead, the Board would
use only its own renewal fee when calculating late renewal penalty amounts.
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2.4 Clarify statute to authorize the Board to apply administrative penalties per violation
per day. '

This réecommendation would clarify statute to allow the Board to apply its administrative penalties
per violation for each day the violation occurred. The maximum penalty amount of $5,000 already in
statute would not change.

Fiscal Implication

‘These recommendations would result in a revenue gain to the State and cause a loss in revenue to the
Board, which it would have to absorb under the provisions of the SDSI Act. By clarifying that the
$200 professional fee applies to architects at initial registration, the Board would collect an additional
$120,000 annually to be deposited to General Revenue. This estimate is based on the average number
of new architect registrations over the past five fiscal years.

'The criminal background provisions in Recommendation 2.2 require licensees to pay a one-time fee
of $42 directly to the vendor providing the fingerprint checks and would not have an impact to the
State or the agency. Recommendation 2.3 would reduce revenue to the Board by about $155,000
anually, based on a five-year average of the $200 professional fee component of late renewal penalties,
that would no longer be included in the calculation. Since late penalties are not deposited to General
Revenue, this recommendation would have no impact to the State.

Texas Board of Architectural Examiners

Fiscal Gain to the

Year General Revenue Fund
2014 $120,000

2015 $120,000

2016 $120,000

2017 $120,000

2018 $120,000

Numbers include active licensees, inactive licensees whose licensure is on hold, and emeritus licensees registered with the Board at the

end of fiscal year 2011. Emeritus status allows retired licensees who meet certain age and experience criteria to retain the use of their professional
title for a low renewal fee and without continuing education requirements.

Sections 1051.652, 1052.0541, and 1053.0521, Texas Occupations Code and Section 9, Article 8930, Vernon's Civil Statutes.

Section 1051.353, Texas Occupations Code.
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AGENCY AT A (GLANCE

'The Texas Board of Professional Engineers seeks to protect public health, safety, and welfare by ensuring
that only qualified individuals provide engineering services to the public. The Board was established
in response to the 1937 explosion at a New London, Texas school, in which improperly designed
mechanical and electrical devices resulted in a natural

gas explosion that killed more than 300 students ) : o 1
; : ; Professional Engineering in Texas
and teachers. The textbox, Professional Engineering
in Texas, summarizes the activities regulated by the Under the Texas Engineering Practice Act,
Engineering Practice Act. To achieve its mission, the only licensed Professional Engineers may
Board carries out the following key activities. provide engineering services, including analysis,
planning, design, and compliance monitoring in
® Licensing Professional Engineers and certifying | connection with engineering works and systems,
Engineers—in—Training (EIT). such as roads and bridges, utilities, buildings, and
machines, to the public. Engineers employed
® Registering engineering firms, including sole by private companies are largely exempt from
proprietorships, partnerships, corporations, and | licensing requirements.

joint stock associations.

® Investigating complaints alleging illegal or incompetent practice of engineering by both licensed
and unlicensed persons and taking disciplinary action when necessary.

Key Facts

e Texas Board of Professional Engineers. The agency’s governing body consists of nine Governor-
appointed members who serve six-year terms. The Board chair is appointed by and serves at the
will of the Governor. Six members are engineers and three members represent the public.

e Fundingand Staffing. The Board collected about $4.7 million in license and examination fees and
administrative penalties in fiscal year 2011 to pay for the agency’s operations and other obligations.
Licensing fees made up about 65 percent of total revenue. Examination fees collected by the agency
were largely passed through to the entity that administers the examination, with just a portion
retained by the agency for administration. In 2012, applicants began paying this fee directly to the
testing entity, with no involvement by the
Board. In addition, the Board collected Agency Expenditures
professional fees totaling $7.4 million, but Fy 2011
sends these funds directly to the General Executive $467,636 (16%)
Revenue Fund and does not use these
funds to support the agency.

Licensing
$942,520 (32%)

In fiscal year 2011, the Board spent about
$2.9 million on agency operations, which Registry Services*
Sl a g P b s $943,387 (32%)

included transfers to other agencies for : Enforosfant Conigiiarios
professional and support services. The pie $579,789 (20%)
chart, Agency Expenditures, illustrates the
budget breakdown by program area. The

* Departments included are Finance, IT, Communications, Building
Board also employed 29 staff, all located Maintenance, and Utiities.

Total: $2,933,332
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in Austin. As a Self-Directed Semi-Independent (SDSI) agency, the Board operates solely on
funds raised through licensing fees and administrative penalties collected from the industry, and
does not go through the State appropriations process.

'The graph, Flow of Agency Revenues and Expenditures, breaks down the various sources of revenues
associated with the regulation of engineers and shows how these revenues were used in fiscal
year 2011. After accounting for the agency’s operating expenses, costs for the Statewide Cost
Allocation Program (SWCAP), professional service costs, such as transfers to the Office of the
Attorney General and State Office of Administrative Hearings, and any remainder deposited to
the Board’s fund balance, the regulation of engineers generated more than $7.7 million to the
General Revenue Fund for other state purposes. This amount includes both the $200 professional

tee paid by Professional Engineers and the agency’s $373,900 annual remittance as required under
the SDSI Act.

Flow of Agency Revenues and Expenditures
FY 2011

Exams, $1,323,740

Exams, $1,429,000
"
Administrative

Penalties, $50,550 ~:h —
Operating Expenses

License Fees & —7Y $2,829,263
&

Other, $3,249,415

Deposit to Fund Balance, $97,993
v

SWCAP, $11,686

Professional Fee
$7,399,200

A 4
Professional Services, $92,383

viAnnual Remittance to
General Revenue, $373,900

Total: $12,128,165

¥

Professional Fee, $7,399,200

Total to General Revenue
$7,773,100

e Licensing. To provide engineering services to the public in Texas, an individual must be licensed

by the Board. Licensure requires an engineering or science-related degree from an accredited

or Board-approved academic program, a minimum of four years’ engineering-related experience,

passage of two national examinations, and a $50 license fee. In fiscal year 2011, the Board licensed
2,651 new Professional Engineers, bringing the total number of licensees to 55,407. This total

represented only about 37 percent of individuals who performed engineering-related work in Texas.
The other 63 percent of individuals, such as engineers working for private industry, practiced under
exemptions from the Engineering Practice Act. Licenses must be renewed annually by satisfying

continuing education requirements and paying a renewal fee.
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e Engineers-in-Training. The Board certifies Engineers-in-Training to work as apprentices while

gaining the experience needed to apply for a Professional Engineer license, although not as a
mandatory part of the Board’s licensing process. To become an EIT, individuals must meet certain
education requirements and pass the Fundamentals of Engineering examination. Certification is
for an eight-year period. In fiscal year 2011, the Board issued 1,918 new EIT certificates, bringing

the total to 13,154.

Firm registrations. All engineering firms, including
sole practitioners that offer engineering services
to the public, as well as out-of-state firms offering
engineering services in Texas, must annually register
with the Board. In addition, all engineering work
provided by a firm that requires a license must either
be performed by or under the direct supervision of
a licensed Professional Engineer who is a regular
full-time employee of the firm. In fiscal year 2011,
the Board registered 858 new engineering firms,
bringing the total number of registered firms to

8,927.

Enforcement. The Board regulates the engineering
profession by enforcing the Engineering Practice
Act. The Board investigates and resolves complaints
against both licensed and unlicensed individuals
regarding professional engineering activity, and
imposes sanctions on individuals found to be in
violation of Board statute or rule. The table, Board
Enforcement Data, details the number of complaints
received from the public and initiated by the Board
and shows the disposition of all complaints and cases
resolved by the Board in fiscal year 2011.

Board Enforcement Data — FY 2011

. Complain ‘fﬁﬁ'eceived ey
From the Public 413
From Staff 301
Total 714

Resolved Complaints by Disposition

Voluntary Compliance 462
Dismissed 144
Administrative Penalty 37
Probate Suspension 12
Informal Reprimand 11
Ethics Course 10
Cease-and-Desist Notice 9
Formal Reprimand 3
Revocation 2
Other 2
Suspension 1
Total 693
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IssuE 1

Texas Has A Cohtinuing Need for the Regulation of Professional

- Engineers.

Background

The State began regulating engineers in 1937, after the New London, Texas school explosion, which
resulted in the deaths of more than 300 children and teachers. Today, the Texas Board of Professional
Engineers seeks to protect public health, safety, and welfare by ensuring the competency of individuals
who provide engineering services to the public. To achieve this goal the Board licenses Professional

‘Engineers (PE) and certifies Engineers-in-Training (EIT); registers engineering firms; investigates

and resolves complaints alleging illegal or incompetent practice of engineering by both licensed and
unlicensed persons; and enforces the Texas Engineering Practice Act.

In fiscal year 2011, the Board oversaw more than 55,000 PEs and 13,000 EIT, and nearly 9,000 registered
firms. That same year, the Board received 714 complaints from the public and Board staff, resulting in
462 instances of voluntary compliance, 144 dismissals, and 46 cases closed by Board disciplinary action,
most of which involved professional misconduct.

Since 2002, the Board has participated in the Self-Directed Semi-Independent (SDSI) Agency Project
Act with the Texas State Board of Public Accountancy and the Texas Board of Architectural Examiners,
which allows the agencies to operate outside the appropriations process. The Act provides project
agencies the authority to set their own fees and operate on the revenue produced by those fees. In fiscal
year 2011, the agency operated on a budget of nearly $3 million. The regulation of PEs contributed
more than $7.7 million to General Revenue in the form of its annual SDSI remittance and professional

licensing fees. The Board’s performance under the SDSI Act is evaluated in the Sunset Staff Report
on the SDST Act.

Findings
Texas has a continuing interest in regulating Professional
Engineers to ensure the safety of citizens.

Engineering is a highly technical profession that requires specialized
education, passing two national exams, and many years of experience before
an engineer can use the title of Professional Engineer. Most consumers

are unable to independently determine the competency of an engineer and Negligently
without state regulation could be at risk of contracting with someone who is performed

not qualified to perform needed engineering services. Improperly performed  engineering work
engineering work, such as negligently performed foundation inspections or poses a serious

negligently designed building plans, poses a serious risk to the public’s safety,  risk to the public.
health, and economic welfare.

'The Board seeks to protect the public by ensuring PEs are qualified to practice
engineering and provide engineering services to the public. To protect the
public from the unsafe and unéthical practice of engineering the Board
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A majority of
states combine
the regulation
of engineers
with other
occupational
licenses.

also develops and implements rules that govern the conduct of professional
engineers. In addition, the Board enforces the Engineering Practice Act,
which protects consumers from the unlicensed or negligent practice of
engineering and provides consumers with an avenue to pursue violations of
the law.

While the Board performs its functions appropriately,

-opportunities for improvement could be considered in other

organizational structures.

'The Board is generally effective in meeting its mission to regulate Professional
Engineers in Texas. The licensing program follows basic standards of all
other states regarding education, experience, and examination to judge the
competence of applicants for licensure. The enforcement program ensures
compliance with the Engineering Practice Act and the agency has recently
sought to take greater control of this effort through the hiring of its own staff
attorney. 'The agency has also been active in pursuing approaches to achieve
performance excellence and ongoing process improvements. In addition, in
the separate Sunset review of the SDSI Act, Sunset staff found the Board
to be performing appropriately with the budgetary flexibility and relaxed
oversight provided through that project.

Despite the Board’s basic operational success in regulating engineers, other
organizational structures exist that could be considered for the improvements
they could provide to regulation. Texas, in fact, is in the minority of states that
use a separate stand-alone agency to regulate professional engineers as shown
in the chart on the following page, State Engineering Regulatory Agencies.
A majority of states, 27, combine the regulation of engineering with other
occupational licenses in a single umbrella regulatory agency that administers
many regulatory functions, though the states vary in how they structure these
umbrella agencies. In states that do not use an umbrella agency structure, the
regulation of engineers is often combined with the regulation of architecture
and land surveying.

Sunset staff considered the following organizational alternatives for improving
agency operations, and while it cannot recommend a change to the Board’s
structure at this time, the Texas Department of Licensing and Regulation
(TDLR) offers opportunities for increased efficiency and effectiveness worthy
of consideration in the next Sunset review of the Board.

e Texas Department of Licensing and Regulation. TDLR is the State’s
occupational licensing agency, administering 29 licensing programs and
overseeing a licensee population of more than 650,000. TDLR’s uniform
approach to licensing allows the agency to accommodate a wide range
of regulatory programs, which have begun to include the regulation of
professions, with the transfer of regulation for property tax professionals
in 2009. The Legislature has shown a continuing desire to have licensing
programs consolidated at TDLR, and such programs have historically
fared well under the umbrella agency.
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State Engineering Regulatory Agencies

Number
Structure Profession of States States
Engineering 4 Texas, Delaware, Florida, West Virginia
Alabama, Arkansas, Kentucky, Idaho,
. . . Louisiana, Mississippi, Nevada, New Mexico,
Engineering & Land Surveying 15 North Carolina, North Dakota, Ohio,
Separate Agency Oklahoma, Oregon, Pennsylvania, Wyoming
Engineering & Architecture 1 Nebraska
Engineering, Land Surveying, . .
Architecture & Others 3 \Anzona, Kansas, Minnesota
. . Illinois, Indiana, Maine, Maryland, Michigan,
Engineering 6 Vi
ermont
o California, Connecticut, Georgia, lowa,
Dedicated Engineering & Land Surveying 11 Massachusetts, Montana, New Jersey, New
Board Under York, South Carolina, Utah, Washington
Larger Umbrella — -
Licensing Agency Engineering & Architecture 1 Tennessee
Engineering. Land Survevin Alaska, Colorado, Hawaii, Missouri, New
& & ying 9 Hampshire, Rhode Island, South Dakota,
Architecture & Others . . .
Virginia, Wisconsin

By developing a large professional staff to administer its licensing and
enforcement functions, TDLR is able to provide opportunities for staff
development and continuity which is difficult for small agencies. This
advantage is key to the increases in administrative effectiveness and
efhiciency of licensing programs the Legislature has transferred to TDLR.
In addition, TDLR has experience administering the State’s accessibility
standards that are important components of both engineering and
architectural plans. TDLR also regulates industrialized housing and
buildings, which relates at least partially to the same kind of building
design and construction that may require an engineer or architect.

TDLR may provide opportunities to increase the effectiveness and The Legislature
efficiency of the regulation of Professional Engineers. However, while has successfully

TDLR has processes in place to uniformly administer occupational consolidated
licensing programs, it has not historically overseen the regulation many licensing
of professions with the educational and experience requirements of programs
Professional Engineers. A more complete assessment of TDLR’s at TDLR.

ability to absorb this regulatory function and the feasibility of such a
reorganization would be needed before making such a determination.
In addition, the Board’s SDSI status complicates the consideration of
such a consolidation at this time. Because the Board is completely self-
funded and outside the appropriations process, combining it with TDLR
would not result in savings to the State. Putting the Board in TDLR
would likely require removing the Board’s SDSI status costing the State
at least the $373,900 annual remittance the Board pays under the SDSI
Act. Sunset staff could not overcome the high burden to justify such a
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move. However, the opportunity exists to conduct a more comprehensive
assessment of the possible benefits and drawbacks of transferring the
Board’s functions during TDLR’s next Sunset review by aligning both
agencies’ reviews.

. ® Texas Board of Architectural Examiners. Combining the Board
Any ef ficiency - of Engineers with another design profession board like the Board of
gan_’ze_d by Architectural Examiners, would consolidate the regulation of design
Com_b ining the professionals performing similar services for the public, which has
Eng Ineers and been suggested in the past.! While the two agencies have had issues
Architectural of apparent regulatory overlap, recent statutory changes have helped to
b 0ard§ Would delineate the two practices, eliminating much of the apparent overlap.?
be minimal. Any efhciency gained by combining the boards would be minimal, as
the technical expertise required for the regulation of each profession
would require retaining much of each Board’s staff, and the regulation of
each profession would not be significantly improved. Further, as SDSI
agencies, both operate outside of the appropriations process, and therefore
any savings would not accrue to General Revenue.

Recommendation

Change in Statute

1.1 Continue the Board of Professional Engineers until the next Sunset review of the
Texas Department of Licensing and Regulation.

'This recommendation would continue the Board of Engineers until the next Sunset review of TDLR,
currently scheduled for the 2019 legislative session with the staff evaluation in fiscal year 2018. By
reviewing the Board of Engineers with TDLR, Sunset could better evaluate the potential benefit of
transferring the regulation of Professional Engineers from the Board of Engineers to TDLR. This
review would be limited to an evaluation of the Board’s implementation of the recommendations in
this report and the potential benefits of a transfer of the regulation of engineers to TDLR.

Fiscal Implication

'This recommendation would have no fiscal impact to the State, as the Board is a SDSI project agency
and receives no appropriations.

Last session, two bills, F.B. 2543 and H.B. 3166, would have abolished the Texas Board of Professional Engineers, Texas Board of

Architectural Examiners, and the Texas Board of Professional Land Surveyors and transferred their functions to the newly created Texas Board of
Professional Services.

2 Section 1001.0031, Texas Occupations Code.

Texas Board of Professional Engineers Staff Report
Issue 1

al mw

S -
)3 i

o



y ! { :
- » s e ' - "

B W N

Sunset Advisory Commission ' October 2012

ISSUE 2

Key Elements of the Engineering Practice Act’s Licensing and
Regulatory Requirements Do Not Conform to Common Llcensmg
Standards.

Background

'The Board’s mission is to serve and protect the public by regulating the practice of engineering. Under
the Engineering Practice Act, only a licensed Professional Engineer (PE) can provide engineering
services to the public. Also, public works, such as roads and bridges, must be designed and constructed
under the direct supervision of a licensed PE. The Board accomplishes its mission by licensing qualified
individuals to practice professional engineering in Texas, registering engineering firms, enforcing the
Act, and taking disciplinary action against licensees when necessary. In fiscal year 2011, the Board
regulated 55,407 Professional Engineers and 8,927 engineering firms.

'The Sunset Advisory Commission has a historic role in evaluating licensing agencies, as the increase of
occupational licensing programs served as an impetus behind the creation of the Commission in 1977.
Since then, the Sunset Commission has completed more than 100 licensing agency reviews. Sunset
staff has documented standards in reviewing licensing programs to guide future reviews of licensing
agencies. While these standards provide a guide for evaluating a licensing program’s structure, they
are not intended for blanket application. The following material highlights areas where the Board’s
statute and rules differ from these model standards, and describes the potential benefits of conforming
to standard practices.

Findings

Licensing provisions of the Engineering Practice Act do not
follow model licensing practices and could potentially affect the
fair treatment of licensees and consumer protection.

e Examination procedures. Applicants for PE licensure must pass two
national examinations, Fundamentals of Engineering and Principles and
Practice of Engineering. Statute refers to the Fundamentals exam as an
eight-hour written test. However, the national body that administers the
engineers’ licensing examination, the National Council of Examiners for

Statute does

Engineers and Surveyors, has'mdlcated .that tbe cu.rrcnt'spemﬁcauon,s not reflect
for t}.le. Fundamentals exam will c'hange in conjunction with the exam’s anticipated
transition to computer-based testing, causing the Texas law to become changes in

outdated once exam changes take place in January 2014. Updating statute
to keep pace with national changes affecting exam administration and
to reference the National Council’s examination process would ensure
that the law reflects current licensing requirements and that potential
applicants have access to the latest information on the exams required to
become a licensed PE in Texas.

testing practices.
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Collecting the
$200 professional
fee at licensure
ensures fair
treatment of -
applicants.

Fingerprint-based
checks provide
more accurate

and timely
criminal history.

In addition, the Engineering Practi¢e Act requires PEs to pay a $200
professional fee at initial licensure and upon the annual renewal of that
license. However, the Board .collects this $200 professional fee at the
initial application for PE licensure, regardless of whether the applicant
satisfies the licensing requirements. In fiscal year 2011, the Board had
220 applicants pay the professional fee and not become licensed because
they were either denied or failed to pass the required examination. This
practice imposes a burden on applicants because the professional fee
was intended to apply to licensed professionals, as is common in other
regulatory programs that also collect a professional fee. Common practice
for other agencies responsible for collecting this professional fee is to do
so at the time of issuing the license. Requiring the Board to assess the
$200 professional fee for the issuance of the license would ensure fairer
treatment of applicants for licensure without significantly delaying the
licensing process.

Criminal background checks. Criminal background checks of licensees
help protect the public, especially for occupations in which licensees
regularly interact with the public or a potential risk of consumer fraud
exists. In recent years several agencies have switched from name checks
to the Department of Public Safety (DPS) fingerprint system, which
provides more accurate, real-time information than a name-based
criminal background check. Fingerprint-based criminal background
checks precisely match an individual with any associated criminal history,
including any criminal history from other states or the FBI. DPS also
issues automatic notice of subsequent arrests in Texas.

'The use of fingerprint-based checks is expanding in Texas and nationally,
as electronic imaging has made them more affordable. At least 14 state
agencies use fingerprint-based criminal background checks including
the Board of Law Examiners, Department of Insurance, Department of
Licensing and Regulation, State Board of Public Accountancy, Racing
Commission, and Real Estate Commission.

Currently, the Board conducts a DPS name and birthdate check for
criminal history in Texas upon initial licensure. This type of check,
however, does not provide the highest level of accuracy and does not
capture out-of-state criminal activity. Professional Engineers are mobile,
as 28 percent of Texas PEs practice in other states. Likewise, some
applicants for PE licensure are from out of state. In addition, the Board
has recently conducted name-based criminal background checks on
renewal of current licensees. Like the Board’s current process for new
applicants, however, this effort does not provide needed accuracy and lacks
information about out-of-state criminal history. Requiring the Board to
shift to fingerprint checks would capture more complete criminal history
and better protect the public by providing the Board with criminal history
from other states, and eliminating the need for checks at renewal, as DPS
would provide automatic notice of subsequent arrests.
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Nonstandard enforcement provisions of the Board’s statute
could reduce the agency’s effectiveness in protecting the
consumer.

® Administrative penalty. An agency’s administrative penalty authority

should authorize penalty amounts that reflect the severity of the violation
and serve as a deterrent to violations of the law. The Board has authority
to impose a penalty amount of up to $3,000 per violation per day for
violations of state law or Board rules. Given the significant harm that
can result from illegal activity related to the practice of engineering and
an engineer’s fiduciary responsibility, the Board’s current administrative
penalty amount may not be adequate to
deter illegal behavior. Other licensing

Administrative Penalty Maximums

agencies have authority to impose Agency Maximum
a maximum penalty of least $5,000 : -
per violation per day, as illustrated Texas Board of Professional Engineers $3,000
in the table, Administrative Penalty | Texas State Board of Public Accountancy $100,000
Maximums.  lncreasing the Board’s Texas Board of Architectural Examiners $5,000
administrative penalty limit to $5,000 — -

iolation per dav for a violation of Texas Department of Licensing and Regulation $5,000
per vio per day
state laws or Board rules would give Texas Funeral Service Commission $5,000
the Board greater authority to deter | Teyas Real Estate Commission $5,000
%legal activity and would conform the Texas State Board of Plumbing Examiners $5,000

oard to the standard penalty amount.
Summary suspension. Granting an agency authority to summarily
suspend a license provides a means to address situations where substantial
harm can result if an activity is not stopped immediately. While the
practice of engineering generally involves design work that takes time
and relies on many parties to get to a point where harm may occur, some
engineering activities move at a faster pace and involve less redundancy,
such that significant harm can occur that the Board is limited in its ability
to prevent. Examples of such work include structural foundation and
windstorm inspections. Although the Board may suspend or revoke The Board lacks
practice privileges after proper notice and hearing, such disciplinary comprehensive
action may take considerable time to resolve, and licensees with serious set of
allegations against them may continue practicing and offering services to enforcement
unsuspecting individuals and business owners. tools to protect
consumers.

Cease-and-desist authority. A licensing agency should have
enforcement authority not only over its licensees, but also over those
who engage in unlicensed activity. However, standard sanctions against
licensees do not apply to unlicensed activity. While injunctive authority
through the Office of the Attorney General allows agencies to seek legal
action to stop unlicensed activity, cease-and-desist orders provide a more
immediate step that agencies may take on their own to stop unlicensed
activity. The Board’s current process of issuing a warning letter to stop
unlicensed practice is ineffective and lacks real enforcement authority, and
seeking injunctions through the Attorney General can be cumbersome
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and time consuming. Cease-and-desist orders would provide for faster
action, especially when violators of these orders are subject to additional
sanctions, such as administrative penalties. In addition, violations of
cease-and-desist orders could help thé agency obtain future injunctive
relief.

Recommendations

Change in Statute

2.1 Require the Board to adopt clear procedures governing all parts of the testing
process, including test administration.

Under this recommendation, statute would be updated to eliminate specific references to testing format
to provide the Board with flexibility in how it approaches test administration. Specifically, this change
would remove a reference in statute to an eight-hour written examination that is scheduled to be
phased out by the national testing entity by 2014. To ensure that applicants and potential apphcants
can readily find information on current exam requirements, the Board would update its guidelines-and
website detailing procedures for the testing process.

2.2 Require the Board to conduct fingerprint-based criminal background checks of
Professional Engineer applicants and licensees with active licenses.

This recommendation would require the Board to conduct fingerprint-based criminal background
checks, through DPS, on all applicants and licensees to review complete federal and state criminal
histories of applicants. New prospective licensees would provide fingerprints at the time of application,
and existing licensees would provide fingerprints at the next renewal of an active license. Inactive
licensees would submit to the criminal background check before reactivating their licenses. Applicants

and licensees would pay a one-time $42 cost directly to the State’s fingerprint vendor providing the

fingerprint checks, and would not have ongoing charges for these checks.

2.3 Prohibit the Board from collecting the $200 professional fee before applicants
satisfy licensing requirements as Professional Engineers.

Under this recommendation the Board would no longer collect the $200 professional fee upon
application for licensure. Instead, the Board would collect the fee upon issuance of a license. As
such, the professional fee would only be paid by those individuals who actually obtain a PE license,
eliminating the fee assessment on applicants who either fail to receive Board approval to take the PE
exam, or fail to pass the exam. This recommendation would bring the Board in line with other agencies
responsible for collecting professional fees and ensure all applicants for licensure are fairly assessed the
professional fee.

2.4 Increase the Board’s administrative penalty authority to $5,000 per violation per
day for violations of the Engineering Practice Act or Board rules.

'The amount of an administrative penalty the Board is able to impose on an individual who violates the
Engineering Practice Act or rule would be increased to $5,000 per violation per day, from the current
$3,000 per violation per day. The provision that each day a violation continues or occurs is a separate
violation for purposes of imposing the penalty would continue to apply. To ensure that all parties are
aware of the potential penalties for law and rule violations, the Board should amend its penalty matrix
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to reflect the increased administrative penalty amount. This recommendation reflects the significant
harm that can result from illegal activity in the practice of engineering and would pose a larger deterrent
to potential wrongdoing than the existing penalty amount.

2.5 Authorize the Board to issue summary suspension orders.

'This change would authorize the Board to summarily suspend the license of any person or firm that is
committing fraud, violating the Engineering Practice Act, or is about to engage in fraudulent activity
or violations. Summary suspension authority would be limited to situations presenting an immediate
threat to the public welfare, and would be subject to appeal. An individual or firm restricted from
practice by summary suspension would be able to file a request for hearing within 30 days of service of
the order. Within 10 days after the receipt of such a request, the Board, or its designee, would issue a
notice of hearing to be held before a hearings officer in accordance with the Administrative Procedure
Act to recommend whether the order should be modified, vacated, or upheld, and to consider other
matters set forth in the notice of hearing. At the hearing, the Board would maintain the burden of
proof and would be required to present evidence in support of the order. A summary suspension order
would continue to be in effect until the order is stayed by the Board.

2.6 Grant cease-and-desist authority to the Board for the unlicensed practice of
engineering.

This recommendation would allow the Board to issue cease-and-desist orders when it discovers an
individual or entity operating without a license. As part of this recommendation, the Board would
also be authorized to assess administrative penalties on unlicensed individuals or entities who fail to
comply with the Board’s order. These changes would not affect the Board’s authority to also seek an
injunction through the Attorney General. Cease-and-desist authority would help the Board better
protect consumers from unlicensed engineering practices and standardize the Board’s procedures with
commonly applied licensing practices.

Fiscal Implication

These recommendations would result in a small loss of revenue to General Revenue related to the change
in the way the Board collects the $200 professional fee from license applicants . Based on the number of
applicants who paid this fee in 2011, but did not become PEs, the loss would be approximately $44,000
annually. The criminal background provisions in Recommendation 2.2 require licensees to pay a one-
time $42 fee directly to the vendor providing the fingerprint checks and would not have an impact to the
State or the agency. Recommendation 2.4 increasing

the Board’s administrative penalty authority would Texas Board of Professional Engineers
likely increase penalty revenue, but the amount

b . db h ber of violations - Loss to the
cau(lino}t1 e estimated because t E num der o dv1o t:1Jt1c()ins Fiscal Year General Revenue Fund
t t icted.

and their seriousness cannot be predicte nder 014 ($44,000)
current law, this increase would accrue to the agency,

but would go to General Revenue under a separate 2015 (844,000
recommendation related to the Self-Directed Semi- 2016 ($44,000)
'Independent AgenC}:' PIOJCCt Act. The Board .cou.ld 2017 (844,000)
implement the remaining recommendations with its

current resources. 2018 (844,000)
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ACT AT A GLANCE

Beginning in fiscal year 2002, the Texas State Board of Public Accountancy, Texas Board of Professional
Engineers, and the Texas Board of Architectural Examiners began operation under the Self-Directed
Semi-Independent (SDSI) Agency Project Act, allowing them to collect revenues and establish budgets
outside of the appropriations process. The Legislature has since extended SDSI status to additional
agencies, comprising financial regulatory agencies and the Texas Real Estate Commission, and two
divisions within the Texas Department of Insurance, but has done so through separate statutory
provisions and not under the provisions of this Act. As such, the SDSI status and provisions of these
other agencies are not included as part of the Sunset review of this Act.

The SDSI Act authorizes the Accountancy, Engineers, and Architectural boards to:

® cstablish and collect licensing fees for deposit outside the State Treasury in the Texas Safekeeping
Trust Company;

e adopt an annual budget based on their own projections of revenues approved by the agencies’

governing boards;

® keep administrative penalties, capped at 20 percent of an agency’s previous year’s expenditures, not
to exceed $1 million; and

® enter into contracts and lease property.

The Act makes the Accountantcy, Engineers, and Architectural boards responsible for all direct and
indirect costs and for all expenses or debts incurred. The Act specifically provides that money from
the General Revenue Fund may not be used to pay expenses or debt of project agencies. Each agency
must maintain information regarding its financial condition and operation and must remit a fixed sum
annually to the General Revenue Fund. Each agency maintains a reserve fund balance to allow them
to cover future costs should revenues decline and to plan for future expenditures.

SDSI agencies are exempt from the General Appropriations Act and any state laws inconsistent with
SDSI status, but are still required to comply with other general laws such as the Public Information and
Open Meetings acts and meet provisions generally applicable to state agencies, such as audits by the
State Auditor’s Office. The agencies must also biennially report statistical information reflecting their
licensing and enforcement efforts to the Governor and the Legislature. In addition, the agencies are
required to annually report financial data to the Governor, House Appropriations and Senate Finance
committees, and Legislative Budget Board.

Key Facts |

® Texas State Board of Public Accountancy.
Expenditures. In fiscal year 2011, the Accountancy Board had total expenditures of $4,855,444.
Annual payment. The Accountancy Board is required to annually remit $703,344 to General

Revenue.
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Fund balance. At the end of fiscal year 2011, the Accountancy Board had a fund balance of
$4,524,896.

Staff level. In fiscal year 2011, the Accountancy Board employed 40 full-time staff.

Texas Board of Professional Engineers.

Expenditures. In fiscal year 2011, the Engineers Board had total expenditures of $2,933,332.
Annual payment. The Engineers Board is required to annually remit $373,900 to General Revenue.

Fund balance. At the end of fiscal year 2011, the Engineers Board had a fund balance of $1,177,800.

Staff level. In fiscal year 2011, the Engineers Board employed 29 full-time staff.

Texas Board of Architectural Examiners.

Expenditures. In fiscal year 2011, the Architectural Board had total expenditures of $2,071,399.
Annual payment. The Architectural Board is required to annually remit $510,000 to General

Revenue.

Fund balance. At the end of fiscal year 2011, the Architectural Board had a fund balance of
$2,683,770.

Staff level. In fiscal year 2011, the Architectural Board employed 22 full-time staff.
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IssuE 1

Despite Lack of a Comprehensive State Approach to SDSI, the SDSI
Act Is Working as Intended and Should Be Continued.

Background

Occupational and professional licensing agencies generally derive their funds from fees paid by the
regulated community. The agencies deposit fees into the General Revenue Fund, and the Legislature
appropriates revenue back to the agency to administer the regulatory programs, chiefly related to
licensing and enforcement. The appropriations process includes several levels of legislative oversight,
including submission of legislative appropriations requests to the Legislative Budget Board (LBB),
and oversight by the Senate Finance and House Appropriations committees. In addition, the General
Appropriations Act limits overall agency spending and the number of employees, and further restricts
specific spending on things like capital items, travel, and executive director salaries.

In 2001, the Legislature authorized the Texas State Board of Public Accountancy, Texas Board of
Professional Engineers, and the Texas Board of Architectural Examiners to operate outside the
legislative appropriations process under the provisions of the Self-Directed Semi-Independent (SDSI)
Agency Project Act. 'The Sunset Commission reviewed the SDSI Act during the 2002-2003 biennium
and recommended abolishing the Act. However, separate legislation continued the Act and provided
more time for the agencies to establish a record under the Act to evaluate in a subsequent review by the
Sunset Commission.! The Legislature has since extended SDSI status to additional agencies, including
financial regulatory agencies, the Texas Real Estate Commission, and two divisions within the Texas
Department of Insurance, but has done so through separate statutory provisions and not under the
SDSI Act. The SDSI status and provisions of these other agencies are not included in this Sunset
review of the SDSI Act.

'The Act provides the project agencies with budgeting flexibility, authorizing the project agencies to
set their own fees and to operate on the revenue produced by those fees, and to have annual budgets
approved by the agencies’ governing boards and not through legislative appropriation.? The Act
specifically provides that money from the General Revenue Fund may not be used to pay expenses
or debt of project agencies.> The Act also makes each project agency responsible for all direct and
indirect costs, including employee benefit and retirement costs, and the costs incurred by any state
agency, including work performed by the State Auditor’s Office (SAQO) and the Office of the Attorney

General.* In addition, each agency must annually remit a fixed sum to General Revenue.’

The Act exempts the project agencies from the General Appropriations Act and any state laws
inconsistent with SDSI status, but the agencies are still required to comply with other general laws
such as the Public Information and Open Meetings acts and with general agency provisions.. The
project agencies are also required to biennially report statistical information reflecting their licensing
and enforcement efforts to the Governor and the Legislature.” In addition, the project agencies must
annually report financial data to the Governor, House Appropriations and Senate Finance committees,
and Legislative Budget Board.® '
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A direct
correlation
between
SDSI status
and agency
performance is
hard to make.

Findings

The determination of the need to continue the SDSI Act is
complicated by the unique nature of the Act and the State’s
disjointed, incremental approach to SDSI.

e Standard for judging need. The Sunset Act requires recommendations
on the abolition, continuation, or reorganization of stae agencies based on
the application of review criteria listed in the Sunset Act. Traditionally,
the question of the need for an agency has been guided by the public
purpose served, which for regulatory agencies, is expressed in terms of
public protection that justifies the State’s interest. The standards for
assessing the need for a state agency do not lend themselves so neatly to
determining the need for something like the SDST Act.

The SDSI Act exists as a way for project agencies to control their own
funds and budgets to take care of their own operations without having
to request funding and receive budgetary oversight from the Legislature.
This arrangement is touted to enable project agencies to improve
operations through better planning to meet needs having longer-term
costs such as information technology or complex enforcement cases,
but a direct correlation between SDSI status and agency performance
is hard to make. Conversely, this arrangement also has potential risks
of allowing agencies to operate without close fiscal oversight, including
the opportunity for abuse of this flexibility by a project agency and the
possibility that, without the appropriations process as a buffer, regulatory
programs may be overly influenced by the regulated community that
underwrites the cost of these agencies.

In the absence of clear standards for assessing the need for an idea
like SDSI, a simple conclusion may seem obvious — the State has no
inherent need to continue the SDSI Act because the Legislature is more
than capable of overseeing the funding and judging the performance of
the project agencies through the normal appropriations process. In fact,
controlling revenues and expenditures of state agencies is a central power
of the legislative branch. However, the assessment of need for SDSI is
not so simple. Continuing legislative interest in the SDSI approach and
the desire to see how project agencies have performed with this flexibility
require a deeper analysis.

e Impact on agency oversight. A key aspect of SDSI status is an
arrangement by which the three project agencies pay the State a combined
$1.6 million annually to operate outside the appropriations process.
While these payments ostensibly reflect the amounts each agency had
historically provided to General Revenue beyond their operating costs,
the codification in statute gives the appearance of a consideration between
these agencies and the State for the relaxed oversight they enjoy. To be
sure, project agencies are still subject to other State oversight, such as
SAOQ audits and Comptroller post-payment audits, but without biennial
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budgetary approval and the accompanying performance checks through
the appropriations process, only periodic Sunset reviews provide an
ongoing mechanism for judging their performance.

A project agency’s status under SDSI, however, may also have a subtle
but real effect on its Sunset review depending on the timing of the
review. Specifically, SDSI status affects the consideration to reorganize
or consolidate such an agency if the action involves another agency not
under SDSI and not also under review. In this case, the agency’s SDSI
status effectively imposes a separate burden beyond the consolidation to
also justify removing the agency’s SDSI status because of limitations in
extending SD ST status to the other agency. For example, any consideration
to transfer the functions of a project agency to the Texas Department
of Licensing and Regulation (TDLR) for the potential effectiveness
and efficiency improvements that could result, would likely come at the
expense of the agency’s SDSI status because of TDLR’s non-SDSI status.
In addition, such a consolidation would not have any ongoing savings to
the State and would instead have potential costs because of the loss of the
agency’s annual remittance specified in the SDSI Act.

Disjointed approach to SDSI. As noted, this Sunset review only
addresses the SDSI Project Act that pertains to the Accountancy,
Engineers, and Architectural boards, with only the latter two agencies
also subject to concurrent Sunset review. Since the enactment of this
Act, two regulatory programs within the Texas Department of Insrance,
and five additional agencies comprising financial regulatory agencies and
the Texas Real Estate Commission have obtained SDSI status through
separate statutes that are outside the scope of this review. As a result,
these agencies’ SDSI provisions would not be subject to any of the
refinements or oversight enhancements that this review produces. These
agencies’ performance under SDSI provisions would be reviewed when
each agency comes up for Sunset review, but that is spread over several
legislative sessions for these agencies.” Subsequent legislative action
may harmonize the provisions, but the potential for disparate treatment
caused by this incremental approach to applying SDSI heightens the risk
that the State may lose control of one of these agencies.

e Approach to the current Sunset review. Despite the various

complications presented by the review of the SDSI Act, the Sunset Act
requires an assessment of its continuing need and that is what follows.
'This assessment recognizes the Legislature’s interest in establishing and
maintaining the SDSI Act over the years. The assessment focuses on
how the project agencies have complied with the Act’s provisions and
provides some basic standards for judging how these agencies have
responded to this funding and oversight flexibility. This assessment,
however, should not be construed as a judgment of the appropriateness
of the SDSI concept for other state agencies waiting in the wings or the
State’s overall approach because such matters are outside the scope of this
review. Certainly, the conclusions in this report on the narrow question

SDSI status
complicates the
consideration
to reorganize
or consolidate
an agency.

The conclusions
in the report
should not
be seen as an
endorsement of
expanding the
SDSI concept.
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of the need for the SDSI Act should not be seen as an endorsement
of expanding the SDSI concept, because of the State’s uncoordinated
approach and because the risk of having agencies operating on their own
with little State oversight is too great. While the project agencies under
the SDSI Act are performing appropriately as discussed in the following
material, the State needs a more comprehensive assessment and holistic
approach to SDSI before expanding the concept any further.

The SDSI Act appears to be working as intended and available
performance information suggests that project agencies are
generally acting in the public interest.

e Expenditures and Staffing. Expenditures and staffing have not increased

excessively. Project agency expenditures have generally increased since
the agencies began operating under the Act in fiscal year 2002, but not
significantly out of line with the comparable trend in expenditures for all
regulatory agencies in Article VIII of the General Appropriations Act.
'The graph, SDSI Agency Expenditures, shows the expenditures of the three
project agencies from fiscal year 1997 to fiscal year 2011 to give context to
how the agencies were performing before inclusion in the SDSI project.
'The boards of Accountancy and Engineers basically show steady increases
in expenditures from fiscal year 2002 to 2011, reflecting an overall 22
percent increase for the accountants and a 28 percent increase for the
engineers.”® The Architectural Board decreased its expenditures overall
by 6 percent.

SDSI Agency Expenditures
FYs 1997-2011
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Overall spending by other regulatory agencies has increased at a
comparable rate to the project agencies. The graph, Article VIII Agencies
Expenditures, shows the total expenditures for all regulatory agencies in
Article VIII. While some agencies may have experienced changes in their
regulatory programs in this timeframe well beyond the experience of the
SDSI project agencies, the overall growth in their expenditures gives a
good point of comparison. These agencies had increased expenditures of
nearly 20 percent, in line with the average increase of the project agencies.
'The only real difference in the trends is that the Article VIII agencies
experienced significant decreases in funding from 2003 to 2006, that the
SDSI agencies were largely able to avoid.

Article Vil Agencies Expenditures
FYs 2002-2011
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While the project agencies’ regulated populations have either grown or
remained relatively the same size, the agencies have maintained consistent
staffing levels. The graph on the following page, SDSI Agencies Number of
Licensees and Firms, shows the number of regulated individuals for each
agency from fiscal year 1997 to fiscal year 2011. Focusing on the SDSI
years after 2002, the Accountancy and Engineers boards had higher
growth rates in their regulated population, with a 13 percent increase for

accountants and a 19 percent increase for engineers. This higher growth The SDSI
rate for engineers may be attributable to the licensing of engineering agencies
firms, which started in 2004. The Architectural Board experienced a 4 maintained
percent increase in its regulated population. consistent

staffing levels in

spite of increases
in regulated
populations.

In comparison to the change in regulated population, the SDSI agencies
did not experience a large variation in staffing levels to handle any
change in workload. The graph on the following page, SDSI Agencies
Full-Time Equivalent Employees, shows the project agencies’ full-time
equivalent employee counts for the same period of time, indicating that
the Accountancy Board stayed essentially flat from 2002 to 2011, while
the Engineers Board added four employees, for a 16 percent increase, and
Axchitectural Board added two employees, for a 10 percent increase.
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SDSI Agencies
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e Licensing. The project agencies issued licenses more efficiently,
improvirg their time to issue licenses. All three agencies attribute
improvements in information technology and improved processes as,
reasons for increased licensing efficiency. Standard measures across project
agencies do not exist, but specific indicators show this improvement. The
Accountancy Board has improved its performance from 87 percent of
new licenses issued within 10 days to an average of 95 percent for the last
four fiscal years. Since 2006, the earliest year for which the Engineers
Board has data, its average time to issue a new license has decreased from
nearly 55 days to a little more than 31 days in 2011. 'The Architectural
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Board does not keep data on time to issue a new license, but indicates
that in 1997 it had a performance measure- of 2.7 days, and currently, it
routinely issues new licenses in less than one business day.

Enforcement. The boards strive for consistency in enforcement efforts.
Analysis of any agency’s enforcement effort is difficult because they
generally do not report information ina way that distinguishes actions
taken on the most serious cases from less serious administrative violations.
Even if data does exist, enforcement effort is hard to analyze because of
the difficulty of substituting one’s judgment for that of the agency in
such matters. Having a lot of enforcement actions may indicate a robust
effort or overzealousness; having few such actions may indicate greater
compliance by licensees or agency negligence. In addition, comparing
actions from one agency to another is difficult given the differences in
how each collects and reports this information.

An assessment of enforcement data for the three SDSI project agencies
shows that the boards of Accountancy and Engineers have basically
maintained a consistent effort regarding enforcement outcomes. Both
agencies resolved most complaints by gaining voluntary compliance
but still have taken.action against violators. The Architectural Board
historically dismissed most complaints but since fiscal year 2004,
following Sunset recommendations to refocus its enforcement efforts, the

October 2012

Project agencies’
salaries are in
line with other

Board has decreased the number of dismissals, increased the number of reg mat.ory
complaints closed through voluntary compliance, and maintained a fairly agencies.
consistent number of cases closed each year through enforcement action.

The graph on the following page, SDSI Enforcement Actions, shows the

disposition of complaints for all three agencies from fiscal year 1997 to

fiscal year 2011. ‘

Salaries. Employee salaries appear appropriate. The project agencies pay

salaries that follow the classification plan provided for in the General

Appropriations Act. Appendix A provides the fiscal year 2011 salary

for all salaried positions at each project agency and the Appropriations

Act scheduled salary range for each position. Every salaried -

position at both agencies was paid a salary within the Executive Director Salaries
Appropriations Act’s schedule, even though the agencies FY 2011
have the discretion to not follow Appropriation Act Agency Salary
guidelines. TDLR $135,000
'The project agencies pay their executive directors salaries that | Securities Board $130,000
are commensurate with other regulatory agency exe'cutive Accountancy Board $127,308
directors and are below the market average, according to

the State Auditor’s Office.’s ‘The accompanying table, |Medical Board $110,000
Executive Director Salaries, shows the agencies’ executive | Architectural Board $108,303
directors’ salaries are in line with the salaries of five other [ i Fetate Commission $106,500
regulatory agency executive directors for fiscal year 2011.

'The Architectural and Engineers boards have recently given: Pharmacy Board $106,500
their executive directors pay increases.” Engineers Board $105,000
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® Fee levels and reserve fund balances. Fee levels and reserve fund
balances have not grown excessively. SDSI agencies must set fees at a
level to cover the year’s operating expenses, the annual remittance to the
State, and provide enough excess revenue to meet the targeted reserve
fund balance. After almost doubling initial licensing fees for all of its
regulated professions just before joining SDSI, the Architectural Board
has essentially maintained the same fee levels throughout its SDSI
experience. ‘The Accountancy Board has maintained a $30 license and
renewal fee except for the period between 2005 and 2008, when the
Board indicates that it raised fees as high as $60 to fund the agency’s
enforcement action against Enron and Arthur Andersen.'” The Engineers
Board has maintained a $50 license fee, and raised its renewal fee only
once, from $30 to $35 in fiscal year 2004.

'The agencies carry reserve fund balances to budget for unforeseen shortfalls
in revenue and for large expenditures. Because these agencies cannot rely
on the State to pay any expenses or debt they incur under SDSI, reserves
provide a cushion for the unexpected. In addition, the agencies identified
the ability to carry forward a reserve fund balance as one of the primary
benefits of the Act, as these balances allow the agencies to budget for
large expenditures over many

years rather than being confined Fund Balance History
to a Dbiennial budget cycle. FYs 20022011
Increases in the agencies’ reserve o
fund balances have appeared to w g
coincide with changes in agency \ -
needs. 'The graph, Fund Balance . \
History, shows the agencies § *°
reserve fund balances since fiscal & %
year 2002. $2

- The Accountancy Board has had :; : ‘ ‘
the most active history, with its FY02 FYO03 FYO04 FYO5 FY06 FYO7 FYO08 FY09 FY10 FY 1
fund bilanC;S%Ig‘(’)V(l)r(;g fr;g:); little ~he~- Texas State Board of Public Accountancy
Ezlr'le Otf 31618 milii on ilr?ZOOS., 'tI(;l: —l— Texas Board of Professional Engineers
Accountancy Board attributes —@— Texas Board of Architectural Examiners

this high balance to the need to

pay litigation costs for its large, multiyear enforcement action against
Enron and Arthur Andersen, which included all attorneys’ fees, expert
witness fees, court costs, and the cost of defending all appeals. While the
Accountancy Board may have overestimated the funds needed to litigate
the case and set its fees too high, without a backstop of State support
should it run out of funds, it must budget conservatively to ensure enough
funds in reserve to pay the bills. The Accountancy Board let fees drop
back to pre-litigation levels in 2009, at the conclusion of the enforcement
action, and fund balance decreased to $4.4 million in 2011. The Board
plans to allow the fund balance to continue to decrease over the next
several years.
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Without trend
information
the Legislature
cannot accurately
assess the
performance of
SDSI agencies.

'The Engineers Board began with a fund balance of more than $800,000
in 2002, and after an initial drop, the fund balance has slowly increased
since 2008, with a fund balance of nearly $1.2 million in fiscal year
2011. 'The Engineers Board has primarily used the fund balance for
IT improvements, but it also maintains funding in reserve based on
past budgeting performance, which works out to about four months of
operating expenses.

'The Architectural Board began with a fund balance of more than $860,000
in 2002, which has slowly increased to nearly $2.7 million in 2011. The
Architectural Board explains the need for this increase to cover drops in

fee revenue, as the Board has greater fluctuations in licensee populations

than the other two project agencies, especially in difficult economic times.
The Architectural Board has used the fund balance for IT improvements,
office renovations to comply with the Americans with Disabilities Act,
and for litigation expenses.

The SDSI Act does not require project agencies to report
detailed, trend performance data to improve Legislative

oversight.

'The ability of project agencies to operate without close legislative, budgetary
oversight creates both opportunity and risk to the State. The project agencies’
authority to collect fees, issue licenses, and take enforcement action, relies on
the authorlty of the State. However, without proper feedback, the State can

Ann
App

SDSI Reporting Requirements

ual report to the Governor, Senate Finance, House

ropriations, and LBB:

salary for all project personnel and total of employee

per diem and travel expenses;

total of per diem and travel expenses for each
member of the governing body;

the operating plan and budget covering a two-year
period; and

a detailed report on all revenue received and expenses
incurred over the last year.

Biennial report to the Governor and Legislature:

any audit by SAO;
a financial report of the previous year;

a description of any change in licensing fees;

a report on the number of regulated persons,

examination candidates, and enforcement activities
and any change in those numbers; and

a description of all new rules adopted or repealed.

neither gauge the improvements or successes
these agencies deliver nor ensure appropriate
behavior that does not abuse the flexibility
they have been given.

Current reporting requirements, shown in the
textbox, SDSI Reporting Requirements, do not
provide enough detail or historical context to
allow for legislative oversight committees to
effectively evaluate the agencies’ performance.
In addition, LBB does not play a role in
establishing and evaluating project agencies’
performance measures. To effectively
oversee these agencies, the Legislature needs
more detailed trend information regarding
the agencies’ finances and operations, and
licensing and enforcement activities. Without
this more complete picture of the agencies’
performance and better context as to how
they have been performing over time, the
Legislature is unable to spot both the promise
and the potential problems of the SDSI
approach.
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Recommendations

Change in Statute

1.1 Continue the SDSI Act, but remove its separate Sunset date and pilot project
status and provide for its future Sunset review with agencies subject to the Act.

This recommendation would remove the Sunset provision from the Act and would instead require
that a Sunset review of an agency operating under the SDSI Act include a review of the agency’s
performance under the Act to ensure continued legislative oversight. In addition, the recommendation
would remove references to project status from the Act since the agencies have completed the test
period and the Sunset review of the performance of the pilot project during that time. This change
would enable the Texas Legislative Council to recodify this statute so it may be more easily found from
its current location in an outdated section of the Civil Statutes under a heading for Boat or Motor
Manufacturers, Distributors, and Dealers. With the recommendations to continue the Engineers and
Architectural boards in the same time period as the next Sunset review of TDLR, this provision would
help ensure a more comprehensive assessment of the State’s overall approach to SDSI status for state
agencies.

1.2 Expand the data in the current reports required by agencies subject to the SDSI
Act to help improve oversight.

This recommendation would continue the reporting requirements in the Act and would require agencies
operating under the SDSI Act to provide five years of trend performance data in the reports they are
already required to submit to the Governor, Senate Finance and House Appropriations, and Legislative
Budget Board each biennium. The report should include trend data in the following areas:

® operating budgets, including revenues and a breakdown of expenditures by program, also showing
administrative expenses;

® projected budgets for two fiscal years;

o FTE counts;

® number of complaints received from the public and generated by staff;

® number of complaints dismissed and the number of complaints resolved by enforcement action;
e number of enforcement actions by sanction type;

e number of cases! closed through voluntary compliance;

® amount of administrative penalties assessed and rate of collection of those penalty amounts; -

® number of cases alleging threats to public health, safety, or welfare, or that violate professional
standards of care and the disposition of these cases;

® average time to resolve a complaint;

® number of licensees or regulated persons or entities broken down by licensee and license status,
such as inactive or emeritus;

® fees for initial licensure and renewal;
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® average time to issue a license;
e travel expenses;
e litigation costs, broken down by administrative hearing, court and outside counsel costs; and

e reserve fund balances.

Fiscal Implication

These recommendations would have no fiscal impact to the State as the SDSI agencies do not receive
funds from the General Revenue Fund.
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Section 4(a), Article 8930, Vernon’s Civil Statutes.

Sections 6(a) and 14(a), Article 8930, Vernon’s Civil Statutes.

3 Sections 6(a) and 15(a), Article 8930, Vernon's Civil Statutes.
4 Sections 6(a), 7, and 13, Article 8930, Vernon's Civil Statutes.
5 Section 6(c), Article 8930, Vernon’s Civil Statutes.

6 Sections 6(a) and 16, Article 8930, Vernon’s Civil Statutes.

7 Section 8(a), Article 8930, Vernon’s Civil Statutes.

8 Section 8(b), Article 8930, Vernon’s Civil Statutes.

9

2015 Sunset Review: Office of Banking Commissioner, Section 12.109, Texas Finance Code; Office of Commissioner and Department

of Savings and Mortgage Lending, Section 13.012, Texas Finance Code; Office of Consumer Credit Commissioner, Section 14.066, Texas Finance

Code. 2019 Sunset Review: Texas Real Estate Commission, Section 1101.006, Texas Occupations Code. 2021 Sunset Review: Credit Union
Department and Commission, Section 15.212, Texas Finance Code. 2023 Sunset Review: Texas Department of Insurance, Section 31.004(a),
Texas Insurance Code.
10 1n fiscal year 2004 the Engineers Board added firm registration, increasing expenditures in licensing and enforcement, and Sunset
expenditure analysis begins with this year.
1 The Texas State Board of Public Accountancy received a one-time appropriation of $1,489,498 in fiscal year 2002 to start up operations
as an SDSI agency. Those funds were repaid by fiscal year 2005. The Texas Board of Professional Engineers received a one-time appropriation
of $751,636.56 in fiscal year 2002 to start up operations as an SDSI agency. Those funds were repaid by fiscal year 2003. The Texas Board of
Architectural Examiners received a one-time appropriation of $624,164 in fiscal year 2002 to start up operations as an SDSI agency. Those funds
were repaid by fiscal year 2005.

2 1n fiscal year 2002, the Engineers Board administered the Professional Engineer exam itself for the last time, resulting in greater
expenditures in the year.

13 In fiscal year 2004, the Engineers Board added firm registration, increasing expenditures in licensing and enforcement.
1% The increase in expenditures was a result of the Accountancy Board’s large enforcement action against Enron and Arthur Andersen.
15

In fiscal year, 2008 the Architectural Board remodeled its office space and had an increase in legal expenses, resulting in greater
expenditures in the year.

16 Seate Auditor’s Office, Executive Compensation at State Agencies August 2012, accessed September 11, 2012, http://www.sao.state. tx.us/
reports/main/12-708.pdf. Appendix 6 of the report provides a chart of executive compensation of SDSI executive officers and indicates that the
fiscal year 2012 salary for the executive director of the Accountancy Board was $127,308, which was $7,496 below market average. The Engineers
Board’s executive directors’ fiscal year 2012 salary was $107,625, which was $30,732 below market average. The Architectural Board’s executive
director’s fiscal year 2012 salary was $114,801, which was $19,226 below market average.

17" he Architectural Board raised its executive director’s pay to $121,689 on September 1,2012. The Engineers Board raised its executive
director’s pay to $111,930 on September 1,2012.
18 The Architectural Board stopped opening enforcement cases for licensing form errors leading to a decrease in the number of dismissed
cases.

¥ Beginning November 30, 2012 the Accountancy Board’s licensing fee will increase from $30 to $41.
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ISSUE 2

The SDSI Act Does Not Provide Needed Safeguards to Ensure
Oversight and Prevent Potential Abuse.

Background

When the Legislature passed the Self-Directed Semi-Independent (SDSI) Agency Project Act allowing
the Texas State Board of Public Accountancy, the Texas Board of Architectural Examiners, and the
Texas Board of Professional Engineers to operate outside the appropriations process, it made each
project agency wholly financially responsible for its operations.! The project agencies are responsible
for all direct and indirect operating costs, including those associated with employee benefits, audits,
litigation, and any special projects. The Act expressly states that General Revenue will not be used to
cover any expenses or debt that project agencies incur.?

In exchange for taking financial responsibility of their operations, project agencies have the freedom
to raise fees and set their own budgets with only the approval of their governing boards, instead of
the Legislature as is typical for state agencies. This process gives project agencies flexibility in how
they respond to events or needs compared to typical agencies that must go through the biennial
appropriations process. Belying this freedom, project agencies remain state agencies, using state
employees and exercising the power of the State through their licensing and enforcement efforts to
determine who can and cannot work in these professions.

'The SDSI Act requires project agencies to deposit revenue to the Texas Treasury Safekeeping Trust
Company and to contract with the Comptroller of Public Accounts to maintain the accounts, just like
a commercial bank.> In practice, these agencies rely on the Comptroller’s Office to process payments
through the Uniform Statewide Accounting System (USAS), much like any state agency. The Act
also requires project agencies to contract with the State Auditor’s Office for audits and to obtain
legal representation by the Office of the Attorney General.* Project agencies and the SDSI Act are
also subject to review by the Sunset Advisory Commission. The agencies must submit reports to the
Governor, Legislature, and Legislative Budget Board detailing their regulatory activities and financial
information.’ In addition, they must comply with the Administrative Procedure, Open Meetings, and
Public Information acts.®

Findings

The SDSI Act does not clearly establish that the powers and
duties generally applicable to state agencies also apply to
project agencies.

'The language of the SDSI Act onlyrequires the three project agencies to
comply with the basic good government statutes related to administrative
procedures, open meetings, and public information, and that they participate
in the Employees Retirement System.” By the specific application of these
laws, the Act could be interpreted as exempting the project agencies from other
provisions of general law that grant authority to or impose a duty on state
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Statute does not
clearly require
project agencies
to abide by
general law.

The Act’s
silence could
enable project
agencies to keep
commercial
bank accounts.

agencies generally. In practice, however, project agencies appear to follow most
general laws applicable to state agencies, such as laws relating to purchasing
and procurement, employee classification, and travel. By doing so, the project
agencies have been operating in a way that provides some safeguards and a
standard level of oversight for conductifig audits and maintaining needed
controls. For example, the project agencies submit reports to several other
state entities and agencies, such as reports to the Comptroller on contracts
awarded to historically underutilized businesses, reports to the State Office of
Risk Management, and biennial strategic plans to the Governor, Legislature,
and other oversight agencies. However, nothing in statute requires them to
continue to operate in this way, running the risk that important checks on
these agencies’ activities could be compromised.

Statute does not clearly establish the Comptroller’s role in
managing the agencies’ accounts.

While project agencies have chosen to work with the Comptroller’s
Office, which provides necessary oversight of the project agencies’ financial
transactions, statute does not prohibit these agencies from holding accounts
outside the control of the Comptroller’s Office. Project agencies use USAS for
financial transactions because of the convenience and low cost of maintaining
the account, but issues have arisen regarding SDSI agencies maintaining
excessive fund balances in USAS, affecting the Comptroller’s annual cash
reporting. Beginning September 1, 2012, the Comptroller addressed this
concern by changing reporting requirements and prohibiting the agencies
from holding excessive fund balances in USAS. However, the SDSI Act does
not require project agencies to use USAS, and it does not provide guidance
on how the project agencies are to make payments. The Act’s silence could
enable project agencies to keep accounts at a commercial bank and direct the
Safekeeping Trust Company to transfer funds to that account. If this were to
happen, the State would lose a level of oversight, as the Comptroller’s Office
currently performs post-payment audits on the project agencies’ transactions.
Post-payment audits determine how agencies document payments, if they
are making payments on time, and if they have internal controls to protect
against abuse, such as making certain proper security measures are in place
to prevent an individual from issuing a payment without another individual’s
oversight.

Allowing SDSI agencies to keep revenue from advministrative
penalties creates the appearance of a conflict and is not
standard practice for state agencies.

The SDSI Act allows project agencies to keep administrative penalties up to
20 percent of total agency expenditures from the previous year, not to exceed
$1 million.® In practice, these agencies have never come close to this cap and
have remained fairly consistent in their use of this enforcement tool, as shown
in the chart on the following page, Administrative Penalties Collected.
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Administrative Penalties Collected

Agency FY 2011 | FY 2010 | FY 2009 | FY 2008 | FY 2007
Texas State Board of Public Accountancy | $182,192 | $121,875 |- $88,525 | $91,362 | $162,410
Texas Board of Architectural Examiners $44,900 [ $55,900 | $112,310 | $81,750 | $61,800
Texas Board of Professional Engineers $50,550 | $35,920| $39,610| $59,651 | $51,960

Since late 2011, the Accountancy Board has dedicated administrative
penalties, except penalties for failure to maintain continuing education, to
the Board’s scholarship fund for fifth-year accounting students, whereas the
Engineers and Architectural boards use the penalties as part of their revenue
stream.” 'The standard for state agencies is to remit administrative penalties
to General Revenue as a check on their enforcement authority to ensure that
it is not used to enrich themselves. Allowing agencies to keep administrative
penalties could result in a proverbial “speed trap,” used to increase revenue.
'This approach is generally avoided even for agencies that go through the
appropriations process. Because project agencies do not experience the same

. level of oversight and are allowed to use administrative penalties to support

a portion of their operations, this type of safeguard is especially important to
avoid the appearance of using penalties to self-support operations or increase

fund balances.

Recommendations

Change in Statute

2.1 Clarify that provisions of general law applicable to state agencies apply to the
project agencies if not in conflict with their SDSI status.

This change to clarify the project agencies’status as state agencies would not impose additional duties
on the agencies but would simply clarify that provisions of general law applicable to state agencies apply
to the project agencies. This recommendation would make statute consistent with the manner in which
the project agencies currently operate and prevent future confusion regarding the agencies authorities
and duties. Provisions of general law that apply to the project agencies to the extent that they do not
conflict with the project agencies’ SDSI status, include but are not limited to:

® prompt payment requirements;
® purchasing and procurement policies;
e interagency transfer vouchers; and

e travel, using the General Appropriations Act to guide reimbursement rates.

2.2 Clarify that project agencies must use the Comptroller’s Uniform Statewide
Accounting System to make all payments.

'This recommendation would make clear that the project agencies use the Uniform Statewide Accounting
System to process payments and cannot open accounts outside the control of the Comptroller’s Office.
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'This requirement will ensure the project agencies continue to use USAS for their financial transactions,
~ allowing the Comptroller’s Office to provide oversight through its post-payment audits.

2.3 Require the project agencies to remit all administrative penalties to General
Revenue.

This recommendation would require that the project agencies remit collected administrative penalties
to the General Revenue Fund as is common practice for state agencies. The recommendation would
also delete a provision in the Engineers Board’s statute that provides authority to assess and keep a
portion of administrative penalties to cover the cost of bringing an enforcement action. This change
would help instill confidence in these agencies’ enforcement programs by removing the appearance that
penalties are agency revenue generators.

Fiscal ImpIiCation

Recommendation 2.3 would create a positive fiscal impact to the State of about $250,000 per year.
This estimate is based on the average amount of administrative penalties collected by the three project
agencies over the past five fiscal years. Likewise, each project agency would experience a loss in
revenue. Based on the average amount in administrative penalties collected over the past five fiscal

years, the agencies would experience annual revenue losses in the following amounts: $129,272 for the
Accountancy Board, $71,332 for the Architectural Board, and $47,538 for the Engineers Board.

Self-Directed Semi-Independent

Agency Project Act
Gain to the
Fiscal Year | General Revenue Fund
2014 $248,142
2015 ‘ $248,142
2016 $248,142
2017 $248,142
2018 $248,142

Section 6(a), Article 8930, Vernon’s Texas Civil Statutes.

Sections 6(a) and 15(a), Article 8930, Vernon’s Texas Civil Statutes.
Section 14(b), Article 8930, Vernon’s Texas Civil Statutes.

Sections 7 and 13, Article 8930, Vernon's Texas Civil Statutes.
Section 8, Article 8930, Vernon's Texas Civil Statutes.

Sections 4(b) and 16, Article 8930, Vernon’s Texas Civil Statutes,
Sections 4(b), 16, and 17, Article 8930, Verno='s Texas Civil Statutes.
Section 14(c), Article 8930, Vémon’s Texas Civil Statutes.

22 T.A.C. Section 519.8(e).
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SDSI Salary Classification — FY 2011

Position

Information Specialist IiI

$56,777

$40,816-$65,306

GAA Schedule

Within Range

v
Executive Assistant 1 $48,992 $35,651-$55,258 v
Director I11 $116,699 $81,529-$134,524 Ve
Accountant V $68,160 $46,731-$74,769 V4
Accountant Technician 1T $31,000 $28,239-$43,770 v/
Accountant I $43,055 $29,933-$46,396 v/
Staff Service Officer I1 $46,603 $38,146-$61,034 s
Administrative Assistant II A $32,970 $25,132-$38,955 W4
Administrative Assistant I $30,519 $22,581-$32,742 7
System Analyst VI $100,350 $67,380-$111,176 V4
System Analyst IV $78,771 $50,002-$80,003 7
System Analyst IV $74,195 $50,002-$80,003 Ve
System Analyst IV $72,014 $50,002-$80,003 Ve
Administrative Assistant IV $42,963 $31,729-49,180 Ve
Administrative Assistant IV $39,519 $31,729-49,180 V4
Administrative Assistant I11 $30,000 $28,239-$43,770 V4
Director I $99,806 $67,380-$111,176 V4
Program Specialist I $42,008 $35,651-$55,258 Ve
Inspector I1 $35,736 $25,132-$38,955 7
Inspector 11 $31,308 $25,132-$38,955 V4
Inspector 11 $31,200 $25,132-$38,955 v/
Director I $80,499 $67,380-$111,176 V4
Program Specialist 1 $54,740 $35,651-$55,258 7
Inspector 111 $32,784 $28,239-$43,770 Ve
Inspector 111 $33,870 $28,239-$43,770 7
Program Specialist I $42,602 $35,651-$55,258 7
Administrative Assistant II $28,800 $25,132-$38,955 7
Administrative Assistant II $28,800 $25,132-$38,955 V4
Director I $83,306 $67,380-$111,176 v/
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Position Yearly Salary GAA Schedule Within Range
Inspector 111 $42,539 $28,239-$43,770 Ve
Inspector I11 $42,596 $28,239-$43,770 v/
Inspector I11 $35,058 $28,239-$43,770 v/
Inspector IV . : $40,668 $31,729-$49,180 V4
General Counsel IV $116,699 $89,682-$147,976 7
Attorney IV $74,202 $61,254-$98,007 v
Attorney IV $61,254-$98,007 Ve
. e of Architectura Exammers .
Customer Service Representativé iI‘I $34,800 | $23,239—$43,770 v/
Accountant IV $45,753 $40,816-$65,306 Ve
Customer Service Representative IV $45,184 $31,729-$49,180 7
Staff Services Officer 11 $57,395 $38,146-$61,034 v
Manager 111 $87,669 $57,247-$91,595 /
Legal Assistant IV $66,476 $46,731-74,769 v/
Programmer IV $72,999 $53,502-$85,603 V4
Investigator 111 $45,747 $33,633-$52,130 v
Marketing Specialist I11 $53,560 $40,816-$65,306 V4
General Counsel II1 $87,313 $74,118-$122,294 Ve
Administrative Assistant IV $44,988 $31,729-$49,180 v
Manager I $69,184 $50,002-$80,003 e
Programmer IV $72,999 | $53,502-$85,603 V4
Administrative Assistant 11 $32,059 $25,132-$38,955 7
Accountant V ’ - $64,999 $46,731-$74,769 V4
Network Specialist 11 $51,426 $43,673-$69,878 V4
License and Permit Specialist I11 $39,024 $33,633-$52,130 V4
Attorney IV $79,856 $61,254-$98,007 v/
Investigator V $56,924 $43,673-$69,878 4
Customer Service Representative IV $41,015 $31,729-$49,180 V4
Administrative Assistant 11 $25,131 $25,132-$38,955 7
_ Texas Board o onal Engineers
Accountant I11 | $48792 | 835651855258 v
Attorney IV $66,999 $61,254-$98,007 v
Director I $90,000 $67,380-$111,176 v
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Position ) Yearly Salary GAA Schedule Within Range
Engincer 1V $67,535 $57,247-$91,595 v
Engineer IV $67,867 $57,247-$91,595 v
Executive Assistant IT $59,183 $40,816-$65,306 v
Human Resources Specialist 111 $52,275 $35,651-$55,258 4
Investigator IV $50,333 $38,146-$61,034 v
Investigator IV $49,482 $38,146-$61,034 v
Investigator VI $62,481 $50,002-$80,003 e
Management Analyst 11 $54,552 $43,673-$69,878 v
Manager IV $82,897 $61,254-$98,007 v
Manager IV $89,558 $61,254-$98,007 v
Manager IV $87,143 $61,254-$98,007 e
Manager IV $84,108 $61,254-$98,007 v
Network Specialist 11 $49,200 $38,146-$61,034 v
Program Specialist I $42,807 $35,651-$55,258 e
Program Specialist I $35,651 $35,651-$55,258 v
Program Specialist 1 $36,764 $35,651-$55,258 v
Program Specialist I $37,077 $35,651-$55,258 v
Program Specialist I $37,077 $35,651-$55,258 v
Program Specialist 11 $47,497 $38,146-$61,034 Ve
Program Specialist IV $56,239 $43,673-$69,878 v
Programmer IV $68,477 '$53,502-$85,603 Ve
Purchaser IV $51,370 $38,146-$61,034 v
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APPENDIX B

Staff Review Activities

During the review of the Board of Architectural Examiners, the Board of Professional Engineers, and
the Self-Directed Semi-Independent (SDSI) Agency Project Act, Sunset staff engaged in the following
activities that are standard to all Sunset reviews. Sunset staff worked extensively with personnel from
both agencies; attended Board and subcommittee meetings; spoke with staff from key legislative offices;
conducted interviews and solicited written comments from interest groups and the public; reviewed
agency documents and reports, state statutes, legislative reports, previous legislation, and literature;
researched the organization and functions of similar state agencies in other states; and performed
background and comparative research using the Internet.

In addition, Sunset staff also performed the following activities unique to these agencies and the SDSI
Act.

e Worked with the Texas State Board of Public Accountancy regarding the SDSI review.

e Interviewed staft from the Comptroller of Public Accounts, the Texas Department of Licensing
and Regulation, the Texas Department of Public Safety, the Legislative Budget Board, the State
Auditor’s Office, and the Texas Treasury Safekeeping Company.

® Surveyed and interviewed regulated architects, landscape architects, interior designers, engineers,
- and complainants.

® Met with architects, landscape architects, and interior designers in the field.
® Observed an interview with a respondent to an enforcement complaint.

e Attended informal settlement conferences of agency enforcement actions.
® Reviewed agency enforcement case files.

® Spoke with staff of the Council of Landscape Architectural Registration Boards and the National
Council for Interior Design Qualification.

e Attended the Architecture and Engineering Joint Task Force meeting.
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