
AMERICAN JOURNAL 

OF CRIMINAL LAW 
Published at The University of Texas School of Law

ARTICLES 

Predators and Propensity: The Proper Approach for Determining 
the Admissibility of Prior Bad Acts Evidence in Child Sexual 

Abuse Prosecutions 
Basyle J. Tchividjian 

Trashing Our System of Justice? Overturning Jury Verdicts 
Where Evidence is Found in the Computer's Cache 

J. Elizabeth McBath 

NOTE 

Parsing the Reasonable Person: The Case of Self-Defense 
Andrew Ingram

VOLUME 39 SUMMER 2012 NUMBER 3





AMERICAN JOURNAL 

OF CRIMINAL LAW

VOLUME 39 SUMMER 2012 NUMBER 3

Published at The University of Texas School of Law 

Copyright AMERICAN JOURNAL OF CRIMINAL LAW 2012

a

i



AMERICAN JOURNAL 

OF CRIMINAL LAW 

Published at The University of Texas School of Law 

VOLUME 39

MICHAEL GRAMER 

Editor-in-Chief
BRENNA MCGEE 

Managing Editor 

MATT LLOYD 

ALEC SWAFFORD 

Executive Editors 

ANDREW EICHNER 

Chief Manuscript 
Editor 

RYAN BOWNDS 

Text & Technical 
Editor 

COLIN GAFFNEY 

Editor-at-Large 

Michelle Arishita 
Samantha Blons 
Amanda Branch 
Samantha Chen 
Maggie Cheu 
Sam Criswell 

Joseph Cuellar 
Naim Culhaci 

Esteban Delgadillo 
Bradley Estes 

Jamie Fell 
Andrew Fletcher 

Ben Gillis 

Jennifer Laurin 
Faculty Advisor

SAMUEL RETTEW 

Chief Articles Editor 

MICHAEL VITRIS 

Articles Editor 

STEPHEN GREEN 

DANIEL LORD 

MICHAEL MUNA 

CHRIS PATTERSON 

ADAM REMO 

BETSY STUKES 

LAURA WOOD 

Manuscript Editors

Staff

Meaghan Goldner 
Coulter Goodman 

Erik Grostic 
Jonathan Hunter 

Elizabeth Johnson 
Katherine Jordan 

Kimberly Kauffman 
Leah Lanier 

Kimberly Klocek 
Jon Liroff 

Deanna Markowitz 
Thomas Mathew

David Niedrauder 
Rebeca Ojeda 
Jessica Pitts 

Liesel Rickhoff 
Poorav Rohatgi 
Paul Sembera 
Trevor Sharon 
Irina Shrayber 
Andrew Tran 

Josef Weimholt 
Ross Weingarten 

James Winters 
Grave Witsil

Paul Goldman 
Publisher

ii



AMERICAN JOURNAL 

OF CRIMINAL LAW 

Published at The University of Texas School of Law 

VOLUME 40

CHRISTOPHER PATTERSON 
Editor-in-Chief

KIMBERLY KLOCEK 
Managing Editor

BEN GILLIS 
JESSICA PITTS 

Executive Editors 

MICHAEL MUNA 
Chief Manuscript Editor

COLIN GAFFNEY 
Editor-at-Large 

ANDREW FLETCHER 

SAMANTHA JARVIS
KATHERINE JORDAN 

REBECA OJEDA 
Manuscript Editors

BETSY STUKES 

ChiefArticles Editor 

STEPHEN GREEN 

TREVOR SHARON 

Articles Editors 

TIM EMMONS 
New Media Editor 

IRINA SHRAYBER 
GRACE WITSIL

Staff

Brian Bah 
Samantha Blons 

Samantha Criswell 
Maggie Cheu 
Kelley Cox 

Naim Culhaci 
Esteban Delgadillo 

Brad Estes 
Jamie Fell

Samuel Garcia 
Meaghan Goldner 
Coulter Goodman 

Stancell Haigwood 
Johnathan Hinders 

Jonathan Hunter 
Leah Kidder 

Deanna Markowitz 
Patrick Price

Adam Remo 
Liesel Rickhoff 
Poorav Rohatgi 
Sara Schaefer 

Josef Weimholt 
Ross Weingarten 

Julia Wilson 
James Winters 
Negad Zaky

Jennifer Laurin 
Faculty Advisor

Paul Goldman 
Business Manager

iii



SUBSCRIPTIONS

The American Journal of Criminal Law (ISSN 0092-2315) is published triannually (Fall, Spring, 
Summer) under license by The University of Texas School of Law Publications, P.O. Box 8670, 
Austin, Texas 78713. The annual subscription price is $30.00 except as follows: foreign, $35.00; 
Texas, $32.48. Please make checks payable to the American Journal of Criminal Law. Complete sets 
and single issues are available from William S. Hein & Co., Inc., 1285 Main Street, Buffalo; New York 
14209.  

MANUSCRIPTS 

The American Journal of Criminal Law is pleased to consider unsolicited manuscripts for publication, 
but regrets that it cannot return them. One double-spaced, typewritten manuscript should be submitted 
to the attention of the Chief Articles Editor along with an electronic copy of the article in Microsoft 
Word format. WordPerfect submissions will not be accepted. Citations should conform to The 
Bluebook: A Uniform System of Citation (19th ed. 2010). Except when content suggests otherwise, the 
American Journal of Criminal Law follows the guidelines set forth in the Texas Law Review Manual on 
Usage, Style & Editing (12th ed. 2011) and the Chicago Manual of Style (15th ed. 2003). The Journal 
is printed by Joe Christensen, Inc., P.O. Box 81269, Lincoln, Nebraska 68501.  

Views expressed in the American Journal of Criminal Law are those of the author and do not 
necessarily reflect the views of the editors or those of the faculty or administration of The University of 
Texas at Austin.  

Copyright 2012, The University of Texas School of Law 
Typeset by the American Journal of Criminal Law 

Editorial Offices: 
American Journal of Criminal Law 
University of Texas School of Law 

727 Dean Keeton St., Austin, TX 78705-3299 
Email: Managing.AJCL@gmail.com 

Website: http://www.ajcl.org 

Main Office: (512) 471-9200 

Circulation Office: 
Paul Goldman, Business Manager 

School of Law Publications 
University of Texas School of Law 
P.O. Box 8670, Austin, TX 78713 

(512) 232-1149 
Website: http://www.texaslawpublications.com

iv



THE UNIVERSITY OF TEXAS SCHOOL OF LAW 

ADMINISTRATIVE OFFICERS 

WARD FARNSWORTH, B.A., J.D.; Dean, John Jeffers Research Chair in Law.  
ROBERT M. CHESNEY, B.S., J.D.; Associate Dean forAcademic Affairs, Charles I. Francis Professor in Law.  
WILLIAM E. FORBATH, A.B., B.A., Ph.D., J.D.; Associate Dean for Research, Lloyd M Bentsen Chair in Law.  

STEFANIE A. LINDQUIST, B.A., J.D., Ph.D.; Associate Dean for External Affairs, Charles Alan Wright Chair in Federal Courts.  

EDEN E. HARRINGTON, B.A., J.D.; Associate Dean for Experiential Education, Dir. of William Wayne Justice Ctr. for Public Interest Law, 

Clinical Professor.  
KIMBERLY L. BIAR, B.B.A.; Assistant Dean for Financial Affairs, Certified Public Accountant.  
MICHAEL J. ESPOSITO, B.A., J.D., M.B.A.; Assistant Dean for Continuing Legal Education.  

KIRSTON FORTUNE, B.F.A.; Assistant Dean for Communications.  
MICHAEL HARVEY, B.A., B.S.; Assistant Dean for Technology.  

MONICA K. INGRAM, B.A., J.D.; Assistant Dean for Admissions and Financial Aid.  
TIM KUBATZKY, B.A.; Interim Assistant Dean for Development and Alumni Relations.  

DAVID A. MONTOYA, B.A., J.D.; Assistant Dean for Career Services.  

BRANDI L. WELCH, B.A., J.D.; Interim Assistant Dean for Student Affairs.  

FACULTY EMERITI 

HANS W. BAADE, A.B., J.D., LL.B., LL.M.; Hugh Lamar Stone Chair Emeritus in Civil Law.  

RICHARD V. BARNDT, B.S.L., LL.B.; Professor Emeritus.  
WILLIAM W. GIBSON, JR., B.A., LL.B.; Sylvan Lang Professor Emeritus in Law of Trusts.  

ROBERT W. HAMILTON, A.B., J.D.; Minerva House Drysdale Regents Chair Emeritus.  
DOUGLAS LAYCOCK, B.A., J.D.; Alice McKean Young Regents Chair Emeritus.  
J.L. LEBOWITZ, A.B., J.D., LL.M.; Joseph C. Hutcheson Professor Emeritus.  

JOHN T. RATLIFF, JR., B.A., LL.B.; Ben Gardner Sewell Professor Emeritus in Civil Trial Advocacy.  
MICHAEL M. SHARLOT, B.A., LL.B.; Wright C. Morrow Professor Emeritus in Law.  

JOHN F. SUTTON, JR., J.D.; A. W. Walker Centennial Chair Emeritus.  
JAMES M. TREECE, B.A., J.D., M.A.; Charles L Francis Professor Emeritus in Law.  

RUSSELL J. WEINTRAUB, B.A., J.D.; Ben H. & Kitty King Powell Chair Emeritus in Business & Commercial Law.  

PROFESSORS 

DAVID E. ADELMAN, B.A., Ph.D., J.D.; Harry Reasoner Regents Chair in Law.  
DAVID A. ANDERSON, A.B., J.D.; Fred & Emily Marshall Wulff Centennial Chair in Law.  
MARK L. ASCHER, B.A., M.A., J.D., LL.M.; Joseph D. Jamail Centennial Chair in Law.  
RONEN AVRAHAM, M.B.A., LL.B., LL.M., S.J.D.; Thomas Shelton Maxey Professor in Law.  
LYNN A. BAKER, B.A., B.A., J.D.; Frederick M Baron Chair in Law, Co-Director of Center on Lawyers, Civil Justice, and the Media.  
MITCHELL N. BERMAN, A.B., M.A., J.D.; Richard Dale Endowed Chair in Law.  

BARBARA A. BINTLIFF, M.A., J.D.; Joseph C. Hutcheson Professor in Law, Director of Tarlton Law Library & the Jamail Center for Legal 
Research.  

LYNN E. BLAIS, A.B., J.D.; Leroy G. Denman, Jr. Regents Professor in Real Property Law.  
ROBERT G. BONE, B.A., J.D.; G. Rollie White Teaching Excellence Chair in Law.  
OREN BRACHA, LL.B., S.J.D.; Howrey LLP and Arnold, White, & Durkee Centennial Professor.  
J. BUDZISZEWSKI, B.A., M.A., Ph.D.; Professor.  
NORMA V. CANTU, B.A., J.D.; Professor of Law and Education.  

LOFTUS C. CARSON, II, B.S., M. Pub. Affrs., M.B.A., J.D.; Ronald D. Krist Professor.  
MICHAEL J. CHURGIN, A.B., J.D.; Raybourne Thompson Centennial Professor.  

JANE M. COHEN, B.A., J.D.; Edward Clark Centennial Professor.  
FRANK B. CROSS, B.A., J.D.; Herbert D. Kelleher Centennial Professor ofBusiness Law.  

WILLIAM H. CUNNINGHAM, B.A., M.B.A., Ph.D.; Professor.  
JENS C. DAMMANN, J.D., LL.M., Dr. Jur., J.S.D.; William Stamps Farish Professor in Law.  

JOHN DEIGH, B.A., M.A., Ph.D.; Professor of Law and Philosophy.  
MECHELE DICKERSON, B.A., J.D.; Arthur L. Moller Chair in Bankruptcy Law and Practice.  

GEORGE E. DIX, B.A., J.D.; George R. Killam, Jr. Chair of Criminal Law.  
JOHN S. DZIENKOWSKI, B.B.A., J.D.; Dean John F. Sutton, Jr. Chair in Lawyering and the Legal Process.  

KAREN L. ENGLE, B.A., J.D.; Minerva House Drysdale Regents Chair in Law, Co-Director of Bernard and Audre Rapoport Centerfor 
Human Rights and Justice.  

KENNETH FLAMM, Ph.D.; Professor.  

JULIUS G. GETMAN, B.A., LL.B., LL.M.; Earl E. Sheffield Regents Chair.  
JOHN M. GOLDEN, A.B., J.D., Ph.D.; Loomer Family Professor in Law.  

STEVEN GOODE, B.A., J.D.; W. James Kronzer Chair in Trial and Appellate Advocacy, University Distinguished Teaching Professor.  
LINO A. GRAGLIA, B.A., LL.B.; A. W. Walker Centennial Chair in Law.  
CHARLES G. GROAT, B.A., M.S., Ph.D.; Professor.  
PATRICIA I. HANSEN, A.B., M.P.A., J.D.; J. Waddy Bullion Professor.  
HENRY T.C. HU, B.S., M.A., J.D.; Allan Shivers Chair in the Law of Banking and Finance.  
BOBBY R. INMAN, B.A.; Professor.  

DEREK P. JINKS, B.A., M.A., J.D.; The Marrs McLean Professor in Law.  
STANLEY M. JOHANSON, B.S., LL.B., LL.M.; James A. Elkins Centennial Chair in Law, University Distinguished Teaching Professor.  
CALVIN H. JOHNSON, B.A., J.D.; Andrews & Kurth Centennial Professor.  
EMILY E. KADENS, B.A.; M.A., Dip., M.A., Ph.D., J.D.; Baker and Botts Professor in Law.

V



SUSAN R. KLEIN, B.A., J.D.; Alice McKean Young Regents Chair in Law.  

SANFORD V. LEVINSON, A.B., Ph.D., J.D.; W. St. John Garwood & W. St. John Garwood, Jr. Centennial Chair in Law, Professor of 
Government.  

VIJAY MAHAJAN, M.S.Ch.E., Ph.D.; Professor.  
BASIL S. MARKESINIS, LL.B., LL.D., D.C.L., Ph.D.; Jamail Regents Chair.  
INGA MARKOVITS, LL.M.; "The Friends of Joe Jamail" Regents Chair.  
RICHARD S. MARKOVITS, B.A., LL.B., Ph.D.; John B. Connally Chair.  
THOMAS O. MCGARITY, B.A., J.D.; Joe R. & Teresa Lozano Long Endowed Chair in Administrative Law.  
STEVEN A. MOORE, B.A., Ph.D.; Professor.  
LINDA S. MULLENIX, B.A., M. Phil., J.D., Ph.D.; Morris & Rita Atlas Chair in Advocacy.  
STEVEN P. NICHOLS, B.S.M.E., M.S.M.E., J.D., Ph.D.; Professor.  
ROBERT J. PERONI, B.S.C., J.D., LL.M.; The Fondren Foundation Centennial Chair forFaculty Excellence.  
H. W. PERRY, JR., B.A., M.A., Ph.D.; Associate Professor of Law and Government.  
LUCAS A. POWE, JR., B.A., J.D.; Anne Green Regents Chair in Law, Professor of Government.  
WILLIAM C. POWERS, JR., B.A., J.D.; President of The University of Texas at Austin, Hines H. Baker & Thelma Kelley Baker Chair, 

University Distinguished Teaching Professor.  
DAVID M. RABBAN, B.A., J.D.; Dahr Jamail, Randall Hage Jamail & Robert Lee Jamail Regents Chair, University Distinguished 

Teaching Professor.  
ALAN S. RAU, B.A., LL.B.; Mark G. & Judy G. Yudof Chair in Law.  
DAVID W. ROBERTSON, B.A., LL.B., LL.M., J.S.D.; W. Page Keeton Chair in Tort Law, University Distinguished Teaching Professor.  
JOHN A. ROBERTSON, A.B., J.D.; Vinson & Elkins Chair.  
WILLIAM M. SAGE, A.B., M.D., J.D.; Vice Provost for Health Affairs, James R. Dougherty Chairfor Faculty Excellence.  
LAWRENCE G. SAGER, B.A., LL.B.; Alice Jane Drysdale Sheffield Regents Chair.  
JOHN J. SAMPSON, B.B.A., LL.B.; William Benjamin Wynne Professor.  
CHARLES M. SILVER, B.A., M.A., J.D.; Roy W. & Eugenia C. MacDonald Endowed Chair in Civil Procedure, Professor of Government, 

Co-Director of Center on Lawyers, Civil Justice, and the Media.  
ERNEST E. SMITH, B.A., LL.B.; Rex G. Baker Centennial Chair in Natural Resources Law.  
JAMES C. SPINDLER, B.A., M.A., J.D., Ph.D.; The Sylvan Lang Professor.  
MATTHEW L. SPITZER, B.A., Ph.D., J.D.; Hayden W. Head Regents Chairfor Faculty Excellence.  
JANE STAPLETON, B.S., Ph.D., LL.B., D.C.L., D. Phil.; Ernest E. Smith Professor.  
JORDAN M. STEIKER, B.A., J.D.; Judge Robert M Parker Endowed Chair in Law.  
MICHAEL F. STURLEY, B.A., J.D.; Fannie Coplin Regents Chair.  
GERALD TORRES, A.B., J.D., LL.M.; Bryant Smith Chair in Law.  
GREGORY J. VINCENT, B.A., J.D., Ed.D.; Professor, Vice President for Diversity and Community Engagement.  
WENDY E. WAGNER, B.A., M.E.S., J.D.; Joe A. Worsham Centennial Professor.  
LOUISE WEINBERG, A.B., J.D., LL.M.; William B. Bates Chair for the Administration of Justice.  
OLIN G. WELLBORN, A.B., J.D.; William C. Liedtke, Sr. Professor.  
JAY L. WESTBROOK, B.A., J.D.; Benno C. Schmidt Chair of Business Law.  
ABRAHAM L. WICKELGREN, A.B., Ph.D., J.D.; Bernard J. Ward Professor in Law.  
ZIPPORAH B. WISEMAN, B.A., M.A., LL.B.; Thos. H. Law Centennial Professor.  
PATRICK WOOLLEY, A.B., J.D.; Beck, Redden & Secrest Professor in Law.  

ASSISTANT PROFESSORS

MARILYN ARMOUR, B.A., M.S.W., Ph.D.  
DANIEL M. BRINKS, A.B., J.D., Ph.D.  
JUSTIN DRIVER, B.A., M.A., M.A., J.D.  
ZACHARY S. ELKINS, B.A., M.A., Ph.D.  
JOSEPH R. FISHKIN, B.A., M. Phil., D. Phil., J.D.  
CARY C. FRANKLIN, B.A., M.S.T., D. Phil., J.D.

MIRA GANOR, B.A., M.B.A., LL.B., LL.M., J.S.D.  
JENNIFER E. LAURIN, B.A., J.D.  
ANGELA K. LITTWIN, B.A., J.D.  
MARY ROSE, A.B., M.A., Ph.D.  
SEAN H. WILLIAMS, B.A., J.D.

SENIOR LECTURERS, WRITING LECTURERS, AND CLINICAL PROFESSORS

ALEXANDRA W. ALBRIGHT, B.A., J.D.; Senior Lecturer.  

WILLIAM P. ALLISON, B.A., J.D.; Clinical Professor, Director of 
Criminal Defense Clinic.  

MARJORIE I. BACHMAN, B.S., J.D.; Clinical Instructor.  

PHILIP C. BOBBITT, A.B., J.D., Ph.D.; Distinguished Senior 
Lecturer.  

KAMELA S. BRIDGES, B.A., B.J., J.D.; Lecturer.  

CYNTHIA L. BRYANT, B.A., J.D.; Clinical Professor, Director of 
Mediation Clinic.  

JOHN C. BUTLER, B.B.A., Ph.D.; Clinical Associate Professor.  

MARY R. CROUTER, A.B., J.D.; Lecturer, Assistant Director of 
William Wayne Justice Center for Public Interest Law.  

TIFFANY J. DOWLING, B.A., J.D.; Clinical Instructor, Director of 
Actual Innocence Clinic.  

LORI K. DUKE, B.A., J.D.; Clinical Professor.  
ARIEL E. DULITZKY, J.D., LL.M.; Clinical Professor, Director of

ELANA S. EINHORN, B.A., J.D.; Lecturer.  
TINA V. FERNANDEZ, A.B., J.D.; Lecturer, Director of Pro Bono 

Program.  
LYNDA E. FROST, B.A., M.Ed., J.D., Ph.D.; Clinical Associate 

Professor.  
DENISE L. GILMAN, B.A., J.D.; Clinical Professor, Co-Director of 

Immigration Clinic.  
KELLY L. HARAGAN, B.A., J.D.; Lecturer, Director of 

Environmental Law Clinic.  
BARBARA HINES, B.A., J.D.; Clinical Professor, Co-Director of 

Immigration Clinic.  
HARRISON KELLER, B.A., M.A., Ph.D.; Vice Provost for Higher 

Education Policy, Senior Lecturer.  
JEANA A. LUNGWITZ, B.A., J.D.; Clinical Professor, Director of 

Domestic Violence Clinic.  
TRACY W. MCCORMACK, B.A., J.D.; Lecturer, Director of 

Advocacy Programs.  
ROBIN B. MEYER, B.A., M.A., J.D.; Lecturer.  
RANJANA NATARAJAN, B.A., J.D.; Clinical Professor, Director of 

Vi



National Security Clinic.

JANE A. O'CONNELL, B.A., M.S., J.D.; Lecturer, Deputy Director 
of Tarlton Law Library Public Services.  

ROBERT C. OWEN, A.B., M.A., J.D.; Clinical Professor.  

SEAN J. PETRIE, B.A., J.D.; Lecturer.  
WAYNE SCHIESS, B.A., J.D.; Senior Lecturer, Director of Legal 

Writing.  

STACY ROGERS SHARP, B.S., J.D.; Lecturer.  

PAMELA J. SIGMAN, B.A., J.D.; Adjunct Professor, Director of 
Juvenile Justice Clinic.

DAVID S. SOKOLOw, B.A., M.A., J.D., M.B.A.; Distinguished 
Senior Lecturer, Director of Student Life.  

LESLIE L. STRAUCH, B.A., J.D.; Clinical Professor.  
GRETCHEN S. SwEEN, B.A., M.A., Ph.D., J.D.; Lecturer.  
MELINDA E. TAYLOR, B.A., J.D.; Senior Lecturer, Executive 

Director of Center for Global Energy, International 
Arbitration, & Environmental Law.  

HEATHER K. WAY, B.A., B.J., J.D.; Lecturer, Director of 
Community Development Clinic.  

ELIZABETH M. YOUNGDALE, B.A., M.L.I.S., J.D.; Lecturer.

ADJUNCT PROFESSORS AND OTHER LECTURERS

ELIZABETH AEBERSOLD, B.A., M.S.  
WILLIAM R. ALLENSWORTH, B.A., J.D.  
CRAIG D. BALL, B.A., J.D.  
SHARON C. BAXTER, B.S., J.D.  
KARL 0. BAYER, B.A., M.S., J.D.  
WILLIAM H. BEARDALL, JR., B.A., J.D.  
JERRY A. BELL, B.A., J.D.  
ALLISON H. BENESCH, B.A., M.S.W., J.D.  
CRAIG R. BENNETT, B.S., J.D.  
JAMES B. BENNETT, B.B.A., J.D.  
MELISSA J. BERNSTEIN, B.A., M.L.S., J.D.  
RAYMOND D. BISHOP, B.A., J.D.  
MURFF F. BLEDSOE, B.A., J.D.  
WILLIAM P. BOWERS, B.B.A., J.D., LL.M.  
HUGH L. BRADY, B.A., J.D.  
STACY L. BRAININ, B.A., J.D.  
ANTHONY W. BROWN, B.A., J.D.  
JAMES E. BROWN, B.A., LL.B.  
TOMMY L. BROYLES, B.A., J.D.  
PAUL J. BURKA, B.A., LL.B.  
W.A. BURTON, JR., B.A., M.A., LL.B.  
ERIN G. BUSBY, B.A., J.D.  
AGNES E. CASAS, B.A., J.D.  
RUBEN V. CASTANEDA, B.A., J.D.  
EDWARD A. CAVAZOS, B.A., J.D.  
JEFF CIVINS, A.B., M.S., J.D.  
LEIF M. CLARK, B.A., J.D.  
ELIZABETH COHEN, B.A., M.S.W., J.D.  
JAMES W. COLLINS, B.S., J.D.  
PATRICIA J. CUMMINGS, B.A., J.D.  
KEITH B. DAVIS, B.S., J.D.  
DICK DEGUERIN, B.A., LL.B.  
RICHARD D. DEUTSCH, B.A., B.A., J.D.  
STEVEN K. DEWOLF, B.A., J.D, LL.M.  
REBECCA H. DIFFEN, B.A., J.D.  
PHILIP DURST, B.A., M.A., J.D.  
BILLIE J. ELLIS, JR., B.A., M.B.A., J.D.  
JAY D. ELLWANGER, B.A., J.D.  
EDWARD Z. FAIR, B.A., M.S.W., J.D.  
JOHN C. FLEMING, B.A., J.D.  
KYLE K. Fox, B.A., J.D.  
DAVID C. FREDERICK, B.A., Ph.D., J.D.  
GREGORY D. FREED, B.A., J.D.  
FRED J. FUCHS, B.A., J.D.  
CHARLES E. GHOLZ, B.S., Ph.D.  
MICHAEL J. GOLDEN, A.B., J.D.  
DAVID HALPERN, B.A., J.D.  
ELIZABETH HALUSKA-RAUSCH, B.A., M.A., M.S., Ph.D.  
JETT L. HANNA, B.B.A., J.D.  
CLINT A. HARBOUR, B.A., J.D., LL.M.  
ROBERT L. HARGETT, B.B.A., J.D.  
MARY L. HARRELL, B.S., J.D.  
JAMES C. HARRINGTON, B.A., M.A., J.D.  
CHRISTOPHER S. HARRISON, Ph.D., J.D.  
JOHN R. HAYS, JR., B.A., J.D.  
P. MICHAEL HEBERT, A.B., J.D.

RANDY R. HOWRY, B.J., J.D.  
MONTY G. HUMBLE, B.A., J.D.  
JEFF JURY, B.A., J.D.  
PATRICK 0. KEEL, B.A., J.D.  
DOUGLAS L. KEENE, B.A., M.Ed., Ph.D.  
CHARI L. KELLY, B.A., J.D.  
ROBERT N. KEPPLE, B.A., J.D.  
MARK L. KINCAID, B.B.A., J.D.  
AMI L. LARSON, B.A., J.D.  
JODI R. LAZAR, B.A., J.D.  
KEVIN L. LEAHY, B.A., J.D.  
DAVID P. LEIN, B.A., M.P.A., J.D.  
MAURIE A. LEVIN, B.A., J.D.  
ANDRES J. LINETZKY, LL.M.  
JAMES-LLOYD LOFTIS, B.B.A., J.D.  
JIM MARCUS, B.A., J.D.  
HARRY S. MARTIN, A.B., M.L.S., J.D.  
FRANCES L. MARTINEZ, B.A., J.D.  
LAURA A. MARTINEZ, B.A., J.D.  
RAY MARTINEZ, III, B.A., J.D.  
LISA M. MCCLAIN, B.A., J.D., LL.M.  
BARRY F. MCNEIL, B.A., J.D.  
ANGELA T. MELINARAAB, B.F.A., J.D.  
MARGARET M. MENICUCCI, B.A., J.D.  
Jo A. MERICA, B.A., J.D.  
RANELLE M. MERONEY, B.A., J.D.  
ELIZABETH N. MILLER, B.A., J.D.  
JONATHAN F. MITCHELL, B.A., J.D.  
DARYL L. MOORE, B.A., M.L.A., J.D.  
EDWIN G. MORRIS, B.S., J.D.  
SARAH J. MUNSON, B.A., J.D.  
MANUEL H. NEWBURGER, B.A., J.D.  
DAVID G. NIX, B.S.E., LL.M., J.D.  
PATRICK L. O'DANIEL, B.B.A., J.D.  
M.A. PAYAN, B.A., J.D.  
MARK L. PERLMUTTER, B.S., J.D.  
ELIZA T. PLATTS-MILLS, B.A., J.D.  
JONATHAN PRATTER, B.A., M.L.S., J.D.  
VELVA L. PRICE, B.A., J.D.  
BRIAN C. RIDER, B.A., J.D.  
ROBERT M. ROACH, JR., B.A., J.D.  
BRIAN J. ROARK, B.A., J.D.  
BETTY E. RODRIGUEZ, B.S.W., J.D.  
JAMES D. ROWE, B.A., J.D.  
MATTHEW C. RYAN, B.A., J.D.  
KAREN R. SAGE, B.A., J.D.  
MARK A. SANTOS, B.A., J.D.  
MICHAEL J. SCHLESS, B.A., J.D.  
AMY J. SCHUMACHER, B.A., J.D.  
SUZANNE SCHWARTZ, B.J., J.D.  
RICHARD J. SEGURA, JR., B.A., J.D.  
DAVID A. SHEPPARD, B.A., J.D.  
HON. ERIC M. SHEPPERD, B.A., J.D.  
RONALD J. SIEVERT, B.A., J.D.  
AMBROSIA A. SILVA, B.S., J.D.  
STUART R. SINGER, A.B., J.D.  

Vii

Human Rights Clinic.



STEVEN L. HIGHLANDER, B.A., Ph.D., J.D.  
SUSAN J. HIGHTOWER, B.A., M.A., J.D.  
KENNETH E. Houp, JR., J.D.  

JAMES. M. SPELLINGS, JR., B.S., J.D.  
DAVID B. SPENCE, B.A., J.D., M.A., Ph.D.  
KACIE L. STARR, B.A., J.D.  
WILLIAM F. STUTTS, B.A., J.D.  
MATTHEW J. SULLIVAN, B.S., J.D.  
JEREMY S. SYLESTINE, B.A., J.D.  
BRADLEY P. TEMPLE, B.A., J.D.  
SHERINE E. THOMAS, B.A., J.D.  
TERRY O. TOTTENHAM, B.S., LL.M., J.D.  
MICHAEL S. TRUESDALE, B.A., M.A., J.D.  
JEFFREY K. TULIS, B.A., M.A., Ph.D.  
TIMOTHY J. TYLER, B.A., J.D.  
SUSAN S. VANCE, B.B.A., J.D.  
LANA K. VARNEY, B.J., J.D.  
SRIRAM VISHWANATH, B.S., M.S., Ph.D.  
DEBORAH M. WAGNER, B.A., M.A., J.D.  

OWEN L. ANDERSON, B.A., J.D.  
ANTONIO H. BENJAMIN, LL.B., LL.M.  
PETER F. CANE, B.A., LL.B., D.C.L.  
JOSHUA DRESSLER, B.A., J.D.  
ROBIN J. EFFRON, B.A., J.D.

HON. BEA A. SMITH, B.A., M.A., J.D.  
LYDIA N. SOLIz, B.B.A., J.D.  
STEPHEN M. SONNENBERG, A.B., M.D.  

CLARK C. WATTS, B.A., M.D., M.A., M.S., J.D.  
WARE V. WENDELL, A.B., J.D.  
RODERICK E. WETSEL, B.A., J.D.  
THEA WHALEN, B.A., J.D.  
DARA J. WHITEHEAD, B.A., M.S.  
RANDALL B. WILHITE, B.B.A., J.D.  
TIMOTHY A. WILKINS, B.A., M.P.P., J.D.  
DAVID G. WILLE, B.S.E.E., M.S.E.E., J.D.  
ANDREW M. WILLIAMS, B.A., J.D.  
MARK B. WILSON, B.A., M.A., J.D.  
HON. PAUL L. WOMACK, B.S., J.D.  
LUCILLE D. WOOD, B.A., J.D.  
DENNEY L. WRIGHT, B.B.A., J.D., LL.M.  
LARRY F. YORK, B.B.A., LL.B.  
DANIEL J. YOUNG, B.A., J.D.  

VISITING PROFESSORS 

VICTOR FERRERES, J.D., LL.M., J.S.D.  
PETER M. GERHART, B.A., J.D.  
LARRY LAUDAN, B.A., M.A., Ph.D.  
GRAHAM B. STRONG, B.A., J.D., LL.M.

Viii



AMERICAN JOURNAL 

OF CRIMINAL LAW 

Published at The University of Texas School of Law 

VOLUME 39 SUMMER 2012 NUMBER 3 

Articles 

Predators and Propensity: The Proper Approach for 

Determining the Admissibility of Prior Bad Acts Evidence 

in Child Sexual Abuse Prosecutions 
Basyle J. Tchividjian ................................................................... 327 

Trashing Our System of Justice? Overturning Jury 
Verdicts Where Evidence is Found in the Computer's 
Cache 
J. Elizabeth M cBath .................................................................... 381 

Note 

Parsing the Reasonable Person: The Case of Self-Defense 
Andrew Ingram............................................................................ 425

ix



u 

1 

4 

%



Article 

PREDATORS AND PROPENSITY: 
THE PROPER APPROACH FOR DETERMINING 
THE ADMISSIBILITY OF PRIOR BAD ACTS 
EVIDENCE IN CHILD SEXUAL ABUSE 
PROSECUTIONS 

Basyle J. Tchividjian* 

I. Introduction ................................................................................................. 328 

II. History of Similar Fact Evidence in Child Sexual Abuse Cases............. 331 
A. Early American Courts .................................................................... 331 
B. Molineux and Federal Rule of Evidence 404....................... 333 
C. Lustful Disposition-The Road Toward Propensity................ 336 
D. The Codification of Propensity Evidence in Child Sexual Abuse 

Cases-Federal Rule of Evidence 414 and its State Progeny .......... 340 

III. The Current 403 Balancing Test and its Failure as Applied to Child 

Sexual Abuse Prosecutions.................................................................... 344 
A. Relevancy and the FRE 403 Balancing Factors.................. 344 

1. Relevancy-The Place to Start.................................................. 344 

2. The FRE 403 Balancing Factors-The Decisive Focus .............. 348 
B. The Problems .................................................................................. 351 

1. Inconsistency in Factors............................................................ 351 
a. Federal Courts' Factors ....................................................... 351 
b. A Sample Review of State Factors: Arizona, Florida, 

Georgia, and Illinois ......................................................... 352 
2. Inconsistency in Application ..................................................... 354 

3. Too Much Emphasis on Similarity ............................................ 359 

* Professor Tchividjian is a former child abuse prosecutor from Florida who currently teaches Child 
Abuse and the Law and several other criminal law related courses at Liberty University School of Law.  
Professor Tchividjian also serves as Executive Director of GRACE (Godly Response to Abuse in the 
Christian Environment), www.netgrace.org. The author thanks Jeremy Lemon and Stephanie Weiss for 
their invaluable research, feedback, and edits to this Article.

327



AM. J. CRIM. L.

IV. Authority, Trust, and Instrumental Physical Force-The Factors That 
M atter............................................................................................. . . 3 6 2 
A. Stranger Molester ............................................................................ 365 
B. Acquaintance Molester .................................................................... 367 
C. Intra-Familial Molester .................................................................... 371 

V. The Solution............................................................................................... 374 
A. The 403 Propensity Proposal........................................................... 374 
B. Application of The Rule 403 Propensity Proposal................. 376 

VI. Conclusion................................................................................................ 379 

I. Introduction 

On March 1, 2011, fourteen-year-old Kelly Peters told her father 
that Christopher Smith had repeatedly sexually abused her.1 

Kelly Peters and her family have been good friends with the Smith 
family for approximately ten years. The families often vacationed together 
and visited each other's homes for cook-outs and other social occasions.  
The Smiths have one child named Sabrina, who has become Kelly's best 

friend. Kelly's mother tragically died in 2010 after a long battle with 
cancer. During those difficult days, Kelly frequently stayed with the Smith 
family when her mother was away seeking medical treatment. Oftentimes 
during those visits, Christopher Smith was the only adult home with Kelly 
and Sabrina.  

Kelly Peters alleges that during the past two years, Christopher 
Smith sexually abused her on four to five occasions. She remembers that the 
abuse began during her visits with the Smiths towards the end of her 
mother's life. Kelly recalls that the abuse always occurred when she and 
Mr. Smith were alone in his vehicle. On the first occasion, Chris Smith 
unzipped his pants, took out his penis, and told Kelly to touch it. Confused, 
but very trusting of Mr. Smith, Kelly complied with his request. After that 
incident, every time Mr. Smith was alone with Kelly in the car, he made her 
touch his penis. The last time this occurred, Kelly attempted to push Mr.  
Smith away but without success. Christopher Smith immediately looked at 
Kelly and stated: "This is our little secret, if you tell anyone you will never 
be able to see Sabrina again." About two weeks later, Kelly Peters was 

finally able to disclose the abuse to her father. Mr. Peters immediately 

1. This case study is a work of fiction. Names, characters, places and incidents either are 
products of the author's imagination or are used fictitiously. Any resemblance to actual events or 
locales or persons, living or dead, is entirely coincidental. This case study is copyrighted 2011 by 
Basyle J. Tchividjian. All rights reserved. No part of this Article may be reproduced in any form by 
any electronic or mechanical means (including photocopying, recording, or information storage and 
retrieval) without permission in writing from the author.
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reported Mr. Smith to the local police department and a subsequent 
prosecution ensued.  

While investigating these crimes, the prosecutor has learned that 
other children have alleged that Christopher Smith sexually abused them.  
Though none of these prior allegations resulted in formal charges, the 
prosecutor wants to introduce them as "prior bad act evidence" in the trial 
against Christopher Smith.  

Collateral Abuse Evidence 
1. Brian Smith-Brian Smith is the twenty-four-year-old nephew of 

Christopher Smith. His uncontroverted testimony is that when he was a 
child, Brian's family lived next door to his uncle. Because they lived next 
door and were family, Brian's parents often asked Chris to watch Brian 
when they would travel out of town. Brian alleges that when he was 
between nine and twelve years old, Christopher Smith sexually abused him 
on numerous occasions while he was staying at his uncle's house. The 
abuse primarily consisted of Christopher Smith ordering Brian into the 
spare bedroom where he touched Brian's penis with his hands. Brian does 
remember that after each episode of abuse, Christopher Smith threatened 
him about not seeing his parents again if he told anyone about their "little 
secret". When Brian was 14 years old, he finally disclosed this abuse to his 
mother who promptly reported the matter to law enforcement. A few weeks 
later, Brian's family was informed that the prosecutor was not going to file 
charges against Christopher Smith due to "lack of evidence." 

2. Tommy Rickles-Tommy is a forty-five-year-old man whose 
uncontroverted testimony is that when he was eleven years of age, he 
attended a summer middle school youth camp. At camp, all of the boys 
slept in a large dormitory-style room. On the last night of camp, Tommy 
woke up and found a stranger kneeling by his bed touching his [Tommy's] 
penis underneath his pajamas. Tommy immediately screamed causing the 
stranger to turn around and escape through one of the dorm windows. The 
perpetrator was later identified as a seventeen-year-old camp cook named 
Christopher Smith. Criminal charges were never brought against Chris 
Smith due to Tommy being emotionally incapable to testify. After years of 
therapy, Tommy is now fully prepared to testify about what happened that 
evening at summer youth camp.  

3. Susanna Phillips-Susanna Phillips is a seventeen-year-old girl 
whose uncontroverted testimony alleges that Christopher Smith sexually 
abused her when she was approximately five years old. Susanna 's mother 
had met Mr. Smith through a mutual friend and they became acquaintances.  
Shortly thereafter, Christopher Smith informed Susanna's mother that he 
was having problems in his marriage and asked to sleep at her apartment 
for a couple of weeks. Susanna's mother agreed to this arrangement as 
long as Mr. Smith agreed to pay rent and furnish his own food. During this 
time, Chris stayed in Susanna's room while she slept on the living room 
couch. Susanna remembers one occasion when she was awoken during the
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middle of the night to discover that she was in her own bed, and Chris 
Smith was touching her privates with his hands. Shortly thereafter, Mr.  
Smith carried her back to the living room couch and went back to bed.  

The testimonies provided by Brian Smith, Tommy Rickles, and 
Susanna Phillips are undoubtedly helpful to the prosecution in its case 
against Christopher Smith. All three demonstrate that the defendant has 
allegedly sexually victimized children in the past, thus strengthening the 
claim made by Kelly Peters. However, "probative value," not whether the 
evidence is "helpful," is the legal standard in determining the admissibility 
of relevant prior bad acts. Are any of the proposed testimonies relevant? If 
so, are they probative? Whose testimony is more probative? Why? Is 
there a particular standard and analysis the court can use in deciding 
whether the jury should hear any of the three proposed testimonies? How 
does a court determine the admissibility of relevant evidence that is 
extraneous to the facts of the underlying child sexual abuse case, which will 
undoubtedly be prejudicial against the defendant? 

Relevant prior bad act evidence can be admissible in child sexual 
abuse prosecutions if it is probative of the evidentiary basis for which it is 
being offered.2 In recent years, "propensity" has been adopted by many 
jurisdictions as the fundamental basis for admitting collateral acts evidence 
in child sexual abuse prosecutions. 3 The manner in which propensity is 
defined and determined can significantly impact whether such evidence is 
relevant. Furthermore, relevant prior bad act evidence is not admissible if 
its probative value is substantially outweighed by the prejudicial impact it 
will have upon the jury.4 The methodology used to implement this 
particular balancing analysis can greatly affect its outcome, and thus the 
admissibility of otherwise relevant collateral act evidence.  

Since the early part of the 2 0th century, legislative bodies and the 
courts have attempted to develop workable standards and methods of 
analysis in which to evaluate the admissibility of prior bad act evidence in 
cases related to child sexual abuse. Unfortunately, these standards and 
methods fall short of their intended purpose. Not only do they promote 
inconsistencies in application and results, but more importantly, they do not 
possess a logical relationship to one's propensity to sexually victimize 
children. Without such a relationship, it is virtually impossible to determine 
the probative value of relevant evidence being offered to establish 
propensity.  

A study concluded in 2001 found that pedophiles average 

2. See FED. R. EvID. 401, 402; see also Rademacher v. Berghuis, No. 1:08-cv-871, 2011 U.S.  
Dist. LEXIS 114484, at *43 (W.D. Mich. Aug. 11, 2011) ("[E]vidence must be relevant to an issue or 
fact of consequence at trial.").  

3. See FED. R. EVID. 414.  
4. See FED. R. EVID. 403.
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approximately 11.7 separate child victims, with over 70.8 separate acts of 
molestation.5 This tragic data means that the availability of prior bad acts 
evidence is significant in many child sexual abuse prosecutions. However, 
availability does not necessarily equate to admissibility. Thus, all the more 
reason to ensure that such critical evidence is carefully and systematically 
evaluated in an approach that is fair and consistent with its use and purpose.  
Such an approach will be the focus of this article.  

Section II of this Article examines the history of prior bad act 
evidence in child sexual abuse cases, and how it has evolved from being 
admissible for limited purposes, to the more modern trend of propensity 
evidence. Section III scrutinizes and critiques the current methodology 
used to evaluate the probative value of relevant propensity evidence.  
Section IV analyzes the work of researchers and psychologists in describing 
the characteristics and behavioral patterns that are consistent among those 
who sexually victimize children. Section IV then utilizes these behavioral 
patterns to develop particular factors courts should consider when 
determining the probative value of propensity evidence. Section V 
proposes a new rule that incorporates these new factors into the court's 
analysis when evaluating prior sexual misconduct propensity evidence 
under Rule 403. Finally, Section V applies this proposal to the Christopher 
Smith case study to demonstrate its relevant and unique applicability to 
cases involving the sexual victimization of children.  

II. History of Similar Fact Evidence in Child Sexual Abuse Cases6 

A. Early American Courts 

Collateral act evidence 7 has been deeply embedded in common law 

5. GENE G. ABEL & NORA HARLOW, The Abel and Harlow Child Molestation Prevention Study, 
in THE STOP CHILD MOLESTATION BOOK (2001), available at 
http://www.childmolestationprevention.org/pdfs/study.pdf. The study distinguished between pedophiles 
as defined by the DSM-IV and those who molest children that do not fall under the clinical definition of 
pedophile. Id. The study found that non-pedophile child molesters molest on average 2.9 children and 
commit an average of 6.5 acts of molestation. Id.  

6. The purpose of this section is to provide a brief background and overview of this topic. The 
history of similar fact evidence and the propensity exception have been thoroughly and accurately 
written about by other authors. See, e.g., Julius Stone, The Rule of Exclusion of Similar Fact Evidence: 
England, 46 HARV. L. REV. 954, 958-73 (1934) (tracing the English history of the character evidence 
rule and its major exceptions); Julius Stone, The Rule of Exclusion of Similar Fact Evidence: America, 
51 HARv. L. REV. 988 (1938) (explaining the American character evidence rule and similar acts 
exception in detail); see also JOHN HENRY WIGMORE, SELECT CASES ON THE LAW OF EVIDENCE (2d ed.  
1913) (providing a thorough overview of early American cases on issues related to propensity evidence); 
Mary Katherine Danna, The New Federal Rules of Evidence 413-415: The Prejudice of Politics or Just 
Plain Common Sense?, 41 ST. LOUIS U. L.J. 277 (1996); Thomas J. Reed, Trial by Propensity: 
Admission of Other Criminal Acts Evidenced in Federal Criminal Trials, 50 U. CIN. L. REV. 713 (1981) 
(tracing the historical foundations of the American character evidence rule in English law); Thomas J.  
Reed, Reading Gaol Revisited: Admission of Uncharged Misconduct Evidence in Sex Offender Cases, 
21 AM. J. CRIM. L. 127 (1993).
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for generations. Prior to 1849, its definition and application had been 
limited primarily to cases of forgery and fraud.8 In the 1849 decision of 
Regina v. Geering,9 a court held for the first time that collateral crime 
evidence was admissible in a homicide case.10 The court held collateral 
crime evidence was admissible if it was relevant to a fact in issue even 
though it also points to the commission of a separate crime." The only 
exception to the admissibility of such evidence was if it was being offered 
solely to establish the bad character of the accused.'2 Thus, for over a 
hundred years in England, relevant collateral crime evidence was widely 
admissible subject to only a few limitations.  

The bad character exception to the admissibility of similar fact 
evidence was embraced by the early American courts.13 The primary 
rationale behind this exclusion was the concern that the defendant would be 
convicted based upon his propensity to commit the crime, and not upon the 
evidence before the court.'4 This concern propelled American courts to 

7. As used in this article, the terms "similar fact evidence," "collateral crime evidence," and "prior 

bad acts evidence" will be used interchangeably.  

8. See Regina v. Winslow, (1860) 8 Cox C.C. 397; Regina v. Oddy, (1851) 169 Eng. Rep. 499; 5 
Cox. C.C. 210.  

9. 18 L.J.M.C. 215 (1849).  
10. Id.  

11. Id.  
12. This exception seems to have first surfaced in the early 1800s in the case of Rex v. Cole. See 

SAMUEL M. PHILLIPS, LAW OF EVIDENCE 69-70 (1st ed. 1814). This exception to the similar fact rule 
was reaffirmed in Makin v. Attorney Gen. of New S. Wales, [1894] A.C. 57 (Wales), which is often said 
to be the basis of the modern law. The privy council held: 

It is undoubtedly not competent for the prosecution to adduce evidence tending to 

show that the accused has been guilty of criminal acts other than those covered by 
the indictment for the purpose of leading to the conclusion that the accused is a 
person likely from his criminal conduct or character to have committed the 

offence for which he is being tried.  
Id. at 65.  

13. See Quincy's Mass. Reps. 90 (Mass. Super. Ct. 1763) (refusing to allow the state to introduce 
collateral evidence of defendant's prior lustful and lewd acts in a prosecution for keeping a brothel); see 
also People v. White, 14 Wend. 111 (N.Y. Sup. Ct. 1835). In People v. White, the defendant's 
conviction for possession of counterfeit bank bills with the intent to pass was reversed because the court 
had allowed the testimony of a witness who testified that the defendant had served a prior prison 
sentence. Id. at 111. The court held: "The only point of view in which it can be contended that it would 
have been competent for the public prosecutor to prove this fact is, that it went to show the bad character 

of the prisoner." Id. at 113.  

14. See State v. Lapage, 57 N.H. 245, 289 (1876). Expounding on the use of evidence of the 
defendant's character or disposition to commit a crime, Chief Justice Cushing declared: 

The very fact that a man is charged with a crime is sufficient to create in many 

minds a belief that he is guilty. It is quite inconsistent with that fairness of trial to 
which every man is entitled, that the jury should be prejudiced against him by any 
evidence except what relates to the issue; above all should it not be permitted to 

blacken his character, to show that he is worthless, to lighten the sense of 
responsibility which rests upon the jury, by showing that he is not worthy of 
painstaking and care, and, in short, that the trial is what the chemists and 
anatomists call experimentum in corpore vili.
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prohibit the introduction of such evidence if the basis for its admissibility 
was to simply establish that the defendant had the propensity to commit the 
charged offense. However, relevant collateral act evidence continued to be 
admissible if it was offered for non-propensity purposes. 15 

B. Molineux and Federal Rule of Evidence 404 

In 1901, the New York Court of Appeals developed a formal 
framework for the admissibility of prior bad act evidence that became the 
basis for Rule 404 of the Federal Rules of Evidence ("FRE 404"). In 
People v. Molineux,16 the court reaffirmed the well established rule that a 
defendant should be tried on the facts of the case and not upon his supposed 
propensity to commit the charged offense. 17 However, the court added that 
similar fact evidence could be admissible if relevant to establish motive, 
intent, absence of mistake or accident, identity, and common scheme or 
plan.18 The Molineux court reasoned that these purposes were not the basis 
for offering impermissible character evidence but for other relevant facts at 
issue in the trial.  

Within a few short years, courts around the nation began applying 
the Molineux criterion to cases where the defendant had been charged with 
a sexual offense.19 This application was well illustrated by the Florida 

Id.  
15. See IA JOHN HENRY WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW 357, at 336 

(Tillers ed., rev. ed. 1983).  
16. 61 N.E. 286 (N.Y. 1901). For a thoroughly interesting and informative discussion about the 

facts and holding of Molineux, see Randolph N. Jonakait, People v. Molineux and Other Crime 
Evidence: One Hundred Years and Counting, 30 AM. J. CRIM. L. 1 (2002).  

17. Molineux, 61 N.E. at 293. In the now famous passage that has stood the test of time, the court 
stated: 

The general rule of evidence applicable to criminal trials is that the state cannot 
prove against a defendant any crime not alleged in the indictment, either as a 
foundation for a separate punishment, or as aiding the proofs that he is guilty of 
the crime charged . . . This rule, so universally recognized and so firmly 
established in all English-speaking lands, is rooted in that jealous regard for the 
liberty of the individual which has distinguished our jurisprudence from all others, 
at least from the birth of Magna Charta.  

Id. (citation omitted).  
18. Id. at 294. Listing those situations in which similar fact evidence might be admissible, the 

court proclaimed: 

The exceptions to the rule cannot be stated with categorical precision. Generally 
speaking, evidence of other crimes is competent to prove the specific crime 
charged when it tends to establish (1) motive; (2) intent; (3) the absence of 
mistake or accident; (4) a common scheme or plan embracing the commission of 
two or more crimes so related to each other that proof of one tends to establish the 
others; (5) the identity of the person charged with the commission of the crime on 
trial.  

Id.  
19. See, e.g., Abbott v. State, 204 N.W. 74 (Neb. 1925) (per curiam), rev'd, 206 N.W. 153 (Neb.  

1925). The court used the Molineux rationale in admitting the defendant's prior "indecent" acts with
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Supreme Court in Williams v. State.20 In Williams, the defendant hid in the 
back seat of the victim's vehicle to sexually assault the seventeen-year-old 
complainant. When the defendant was arrested on the following day, he 
claimed that he thought the automobile belonged to his brother, and that he 
had crawled in the back seat to take a nap. 21 The state presented evidence 
that approximately six weeks earlier a sixteen-year-old female went to get 
in her vehicle at the same parking lot and saw the head of a man in the back 
seat. She immediately ran and contacted the police. When questioned, the 
same defendant told the police that he had mistakenly believed the car 
belonged to his brother and had crawled into the back seat to take a nap.22 

The Court allowed the testimony of the collateral crime witness because of 
its relevance to matters at issue in the trial. The Court stated: 

In the immediate case at bar we think the evidence 

regarding the Judy Baker [collateral crime witness] incident was 

clearly admissible because it was relevant to several of the issues 

involved. It definitely had probative value to establish a plan, 
scheme, or design. It was relevant to meet the anticipated 

defense of consent. At the time when it was offered in the 
presentation of the State's main case it had a substantial degree of 
relevance in order to identify the accused. Finally it was relevant 

because it demonstrated a plan or pattern followed by the accused 

in committing the type of crime laid in the indictment.23 

The Molineux rule allows for the admissibility of the defendant's 
prior sexual misconduct as long as the prosecution can establish that it is 
relevant to establish a general plan or scheme to commit sexual offenses, 24 

children as evidence in prosecution for child molestation. Id. at 75-76. Abbot was subsequently 
overruled based upon the court's reconsideration of the facts, not the Molineux rationale. 206 N.W. at 

153. For a more complete listing of cases using Molineux in sexual abuse cases, see Reed, supra note 6, 
at 382.  

20. Williams v. State, 110 So. 2d 654 (Fla. 1959).  
21. Id. at 657.  
22. Id. at 658.  
23. Id. at 663. Though the court allowed the prior bad act evidence, it also emphasized the 

fundamental importance of relevance, stating that "[t]he matter of relevancy should be carefully and 

cautiously considered by the trial judge." Id.  
24. See, e.g., Coleman v. State, 491 So. 2d 1086, 1087 (Ala. Crim. App. 1986) (holding that 

testimony by victim and five-year-old sister that stepfather abused them is admissible to show plan, 
scheme, or intent); People v. Oliver, 365 N.E.2d 618, 625 (Ill. App. Ct. 1977) (admitting the defendant's 
proximity to the crime to establish common scheme and design); People v. Miller, 418 N.W.2d 668, 675 
(Mich. Ct. App. 1987) (holding prior sexual offenses admissible to indicate plan or scheme to molest the 
child victim); State v. Jones, 367 S.E.2d 139, 145 (N.C. Ct. App. 1988) (holding prior sex crime by 
defendant with step-granddaughter admissible to show common plan or scheme); James v. State, 204 
P.3d 793, 797 (Okla. Crim. App. 2009) (holding that the State demonstrated "common plan/scheme" by 
establishing that defendant molested young girls who had been put in his trust and care); Salyers v.  
State, 755 P.2d 97, 101-02 (Okla. Crim. App. 1988) (holding that prior sexual acts with minor children
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intent,25 motive,26 or identity.27 Today, all states have embraced the 
Molineux framework through codified rules or court precedent. In 1975, 
the Federal Rules of Evidence were enacted, 28 with FRE 404 codifying the 
common law rule prohibiting bad character evidence and adopting the 
Molineux criterion. 29 Today, thirty-eight state jurisdictions have adopted 
the Uniform Rules of Evidence. 30 The remaining jurisdictions have adopted 

is admissible to show common scheme or plan); State v. Medeiros, 996 A.2d 115, 119-20 (R.I. 2010) 
(holding that the defendant's prior molestations of family members was sufficient to establish a common 
scheme or plan to sexually assault children of a particular age).  

25. See, e.g., State v. Holden, 414 N.W.2d 516, 520 (Minn. Ct. App. 1987) (admitting evidence of 
acts committed outside statute of limitations to show prior intent); State v. Means, 363 N.W.2d 565, 569 
(S.D. 1985) (admitting prior child molestation to demonstrate intent). But see State v. Ramirez, 730 
P.2d 98, 101 (Wash. Ct. App. 1986) (holding that proof of touching victim's genitals establishes proof 
of intent and that other acts of child molestation with other victims are not relevant to prove intent).  

26. See, e.g., Burnett v. State, 225 S.E.2d 28, 30 (Ga. 1976) (admitting testimony of four prior 
victims to establish defendant's motive or scheme); State v. Smith, 530 P.2d 1215, 1219 (Kan. 1975) 
(admitting prior convictions to show motive).  

27. See, e.g., Ex parte State, 538 So. 2d 1226, 1231 (Ala. 1988) (admitting defendant's prior 
molestation of sister to show identity); State v. Lopez, 458 P.2d 851, 853 (N.M. Ct. App. 1969) 
(admitting evidence of subsequent rape within an hour in the same geographic area to establish identity); 
State v. Stirling, 516 P.2d 87, 88-89 (Or. Ct. App. 1973) (admitting similar sexual assaults upon two 
girls to show identity).  

28. The Federal Rules of Evidence became effective on July 1, 1975. Act of January 2, 1974, 
Pub. L. No. 93-595, 88 Stat. 1926 (1975), reprinted in 1974 U.S.C.C.A.N. 2215.  

29. Prior to restyling of the Federal Rules of Evidence effective December 1, 2011, Rule 404 read 
as follows: 

Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes 

(a) Character evidence generally. Evidence of a person's character or a trait 
of character is not admissible for the purpose of proving action in 
conformity therewith on a particular occasion, except: 

(1) Character of accused. Evidence of a pertinent trait of character 
offered by an accused, or by the prosecution to rebut the same; 

(2) Character of victim. Evidence of a pertinent trait of character of 
the victim of the crime offered by an accused, or by the prosecution to 
rebut the same, or evidence of a character trait of peacefulness of the 
victim offered by the prosecution in a homicide case to rebut evidence 
that the victim was the first aggressor; 

(3) Character of witness. Evidence of the character of a witness, as 
provided in rules 607, 608, and 609.  

(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts 
is not admissible to prove the character of a person in order to show action 
in conformity therewith. It may, however, be admissible for other purposes, 
such as proof of motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident, provided that upon request by 
the accused, the prosecution in a criminal case shall provide reasonable 
notice in advance of trial, or during trial if the court excuses pretrial notice 
on good cause shown, of the general nature of any such evidence it intends 
to introduce at trial.  

FED. R. EvID. 404 (2010) (restyled 2011).  

30. See, e.g., Uniform Rules of Evidence Locator, LEGAL INFORMATION INSTITUTE (March 5, 
2003), http://www.law.cornell.edu/uniform/evidence.html. The following states have adopted the 
Uniform Rules of Evidence: Alaska, Arizona, Arkansas, Colorado, Delaware, Florida, Hawaii, Idaho, 
Indiana, Iowa, Kentucky, Louisiana, Maine, Michigan, Minnesota, Mississippi, Montana, Nebraska,
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the Molineux rule through judicial adoption.3 1 Thus, in one way or another, 
all fifty states allow the prosecution to introduce prior bad act evidence 
against a defendant charged with a sexual abuse offense.32 

Though FRE 404 is often used to admit collateral crime evidence in 
child sexual abuse cases, it has many limiting aspects due to the character 
and nature of these offenses. 33 Accordingly, in the early years of the 
twentieth century, courts began to broaden the basis for admitting character 
evidence in sexual offense cases.  

C. Lustful Disposition-The Road Toward Propensity 

The lustful disposition, or sometimes referred to as "bent of 

mind," 34 exception allows the prosecutor to admit relevant prior act 

Nevada, New Hampshire, New Jersey, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, 
Oregon, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Washington, 
West Virginia, Wisconsin, Wyoming. Id. California and New Jersey have adopted their own rules of 
evidence, but both have a similar provision to Rule 404. See CAL. EVID. CODE 1101 (2010); N.J. R.  
EvID. 404.  

31. Reed, supra note 6, at 159 n.179 ("All states have either the common-law or codified version 
of the Molineux rule. All states allow the prosecution to prove uncharged sexual misconduct."); see also 
discussion infra Part III.A.  

32. It must be noted that in jurisdictions that have adopted the Uniform Model Rules of Evidence, 

evidence must still satisfy the Rule 402 relevancy test and the Rule 403 balancing test. How these rules 
relate to the admission of similar fact evidence in sexual abuse cases will be addressed in Part III.A 
infra.  

33. In many child sexual abuse prosecutions, the Molineux rule and Rule 404 criteria are not at 
issue. For example, in all jurisdictions, child sexual abuse is a strict liability crime, and thus, consent is 
not an available defense. Thus, in most child sexual abuse prosecutions, the defense must be a complete 
denial of committing the offense, making the defendant's motive irrelevant. Additionally, only in 
limited circumstances will the issue of intent be relevant in a child sexual abuse offense. One occasion 
is when the defendant argues that unlawful touching of the child was accidental. See, e.g., Shouldis v.  
State, 38 So. 3d 753, 755-56 (Ala. Crim. App. 2008) (defendant testified that he "accidentally" touched 
child's groin). Another instance may be when the defendant is charged with a non-strict liability 
offense-such as intentionally exposing himself to a child. See, e.g., FLA. STAT. 800.04(7) (2011).  
Additionally, statistics have repeatedly established that approximately 90% of child sexual abuse 
offenses are perpetrated by someone familiar to the child. Howard Snyder, Sexual Assault of Young 

Children as Reported to Law Enforcement: Victim, Incident, and Offender Characteristics, BUREAU 
JUST. STATS. (2000), http://bjs.ojp.usdoj.gov/content/pub/pdf/saycrle.pdf; Jan Hindman & James M.  
Peters, Polygraph Testing Leads to Better Understanding Adult and Juvenile Sex Offenders, FED.  
PROBATION, Dec. 2001, at 8. Hence, identity is seldom a matter at issue in a child sexual abuse 
prosecution. Courts have admitted similar fact evidence in child sexual abuse cases for the purpose of 

establishing a common plan or scheme. See cases cited supra note 24. However, most courts require a 
fairly high relevancy standard in admitting similar fact evidence under common plan or scheme. See, 
e.g., State v. Jackson, 930 A.2d 628, 637 (Conn. 2007) (quoting State v. Ellis, 852 A.2d 676 (Conn.  
2004)) (internal quotation marks omitted) ("When evidence of prior [uncharged] misconduct is offered 
to show a common plan or [scheme], the marks which the ... [charged and uncharged misconduct] have 
in common must be such that it may be logically inferred that if the defendant is guilty of one he must 
be guilty of the other.") (emphasis added); see also Rearick v. Commonwealth, 858 S.W.2d 185, 187 
(Ky. 1993) ("Evidence of other act of sexual deviance ... must be so similar to the crime on trial as to 
constitute a so-called signature crime.").  

34. See, e.g., Burris v. State, 420 S.E.2d 582, 584 (Ga. Ct. App. 1992) ("This testimony is 
admissible to show bent of mind and lustful disposition of the defendant, even if the content of the
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evidence in a sexual abuse prosecution to establish that the defendant had a 
tendency to commit the sexual offense.35 Its exclusive purpose is to allow 
for the admissibility of relevant evidence regarding the defendant's 
propensity to engage in sexually abusive behavior. 36 One of the earliest 
uses of the term "lustful disposition" was by the Indiana Supreme Court in 
Barker v. State.37 The defendant was charged with carnal knowledge of a 
female under the age of sixteen, and the trial court allowed the prosecutor to 
question the defendant about other occurrences of sexual activity between 
himself and the victim. 38 In upholding the conviction, the Indiana Supreme 
Court incorporated the lustful disposition exception and articulated its two
fold purpose. The court held that: 

Provided they are not too remote in time or otherwise, such other 

acts are relevant and admissible to show the lustful disposition of 

defendant as well as to show the existence and continuance of the 

illicit relation, to characterize and explain the act charged and to 

corroborate the testimony of the prosecutrix as to that act.39 

Under. the lustful disposition exception, the prosecution can 
introduce evidence in its case-in-chief of the defendant's prior or 
subsequent sexual misconduct for the purpose of establishing the 
defendant's propensity to commit sexual offenses.4 0 The jury is free to infer 

material does not relate to children.").  

35. See EDWARD W. CLEARY, MCCORMICK ON EVIDENCE, 190, 560-61 (3d ed. 1984); 

WIGMORE, supra note 15, 58.2, at 398-402.  

36. See, e.g., State v. DeJesus, 953 A.2d 45, 49 (Conn. 2008). The court concluded: 

because strong public policy reasons continue to exist to admit evidence of 

uncharged misconduct in sexual assault cases more liberally than in other cases, 

we will maintain the liberal standard, but do so as a limited exception to the 

prohibition on the admission of uncharged misconduct evidence in sexual assault 

cases to prove that the defendant had a propensity to engage in aberrant and 
compulsive criminal sexual behavior.  

Id.; see also 1 EDWARD J. IMWINKELRIED, UNCHARGED MISCONDUCT EVIDENCE 4:14 (rev. ed. 2009).  

37. 120 N.E. 593 (Ind. 1918).  
38. Id. at 595.  
39. Id. It must be noted that Indiana no longer recognizes the lustful disposition rule. See Lannan 

v. State, 600 N.E.2d 1334, 1339 (Ind. 1992) ("'Evidence of other offenses cannot be admitted merely in 
an attempt to show some predisposition of the accused to commit criminal acts or to establish some 

likelihood that he might do so."' (quoting Kerlin v. State, 265 N.E.2d 22, 26 (1970))).  

40. Since Barker, a minority of jurisdictions who have adopted the lustful disposition exception 

have also applied it to acts between the defendant and third parties-not just the prosecution witness.  

See, e.g., Eubanks v. State, 303 S.W.3d 450, 452 (Ark. 2009) (admitting prior sexual abuse of a different 
victim under a "pedophile exception" stating that "[w]e have approved allowing evidence of the 
defendant's similar acts with the same or other children when it is helpful in showing a proclivity for a 
specific act with a person or class of persons with whom the defendant has an intimate relationship"); 
State v. Lippert, 181 P.3d 512, 516 (Idaho Ct. App. 2007) ("Testimony of prior acts of sexual 
misconduct from other victims may also be relevant to corroborate the victim's testimony."); State v.  

Davis, 26 So. 3d 802, 807 (La. Ct. App. 2009) ("Other crimes, wrongs, or acts involving sexually
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from the evidence of the collateral crime evidence that the defendant 
committed the charged sexual offense. 41 The Barker court articulated that 
the lustful disposition exception is designed to either establish the 
propensity of the defendant's lewd character to commit such an offense or 
to corroborate the victim's testimony.42 The propensity purpose focuses 
upon the alleged offender and is supported by the notion that past behavior 
is the best predictor for future behavior. 43 This rationale is further bolstered 
by the widespread apprehension that sexual offenders are more likely than 
other criminals to reoffend. 44 Most jurisdictions that have adopted the 
lustful disposition exception have adhered to the recidivism concern. 45 The 
corroboration purpose initially appears to focus upon the complainant and is 
based upon the difficult nature of proving sexual offenses involving 
children.46 For example, in admitting prior bad acts evidence to corroborate 
the testimony of a child complainant in a sexual abuse trial involving a 
family member, the Florida Supreme Court stated that "[c]ases involving 
sexual battery committed within the familial context present special 
problems. The victim knows the perpetrator, e.g., a parent, and identity is 

assaultive behavior or which indicate a lustful disposition toward children may be admissible .... "); 
State v. Raye, 326 S.E.2d 333, 335 (N.C. Ct. App. 1985) (holding that prior sexual abuse of victim's 
sister is admissible to show an unnatural lust of defendant), review denied, 332 S.E.2d 183 (N.C. 1985); 
see REED, supra note 6, at 176 n.281 (citing relevant cases). At least one jurisdiction has expanded the 
lewd disposition exception to permit third-party testimony as evidence of the defendant's propensity to 
commit sexual crimes. See State v. Pignolet, 465 A.2d 176 (R.I. 1983).  

41. Although the admissibility of prior acts to establish propensity certainly broadens the scope of 
evidence that can be considered in sexual abuse cases, it is important to note that the prosecution must 
still establish that such evidence is relevant to the material issues.  

42. Barker, 120 N.E. at 596.  
43. See, e.g., ROLF LOEBER & DAVID P. FARRINGTON, SERIOUS & VIOLENT JUVENILE 

OFFENDERS: RISK FACTORS AND SUCCESSFUL INTERVENTIONS 70-71 (1998) ("The basic assumption, 
which is supported by the overwhelming evidence, is that those who are more frequently criminal, 
engage in more types of crime, or commit the more serious acts are at greater risk for future crime and 
for committing more harmful acts."); PATRICK A. LANGAN, RECIDIVISM OF FELONS ON PROBATION, 
1986-89, at 6 (1992) (discussing the use of recidivism to predict future actions).  

44. See, e.g., Ron Langevin et al., Lifetime Sex Offender Recidivism: A Twenty Five Year Follow 
Up Study, 46 CANADIAN J. CRIMINOLOGY & CRIM. JUST. 532 (2004), 
http://ccoso.org/Canadianstudy.pdf (finding an overall recidivism rate of sex offenders to be in excess of 
70%); see also 137 CONG. REC. 6033 (1991) (United States Department of Justice summary of 801 of 
proposed Comprehensive Violent Crime Control Act of 1991) ("It is inherently improbable that a person 
whose prior acts show that he is in fact a rapist or child molester would have the bad luck to be later hit 
with a false accusation of committing the same type of crime or that a person would fortuitously be 
subject to multiple false accusations by a number of different victims.").  

45. See, e.g., State v. DeJesus, 953 A.2d 45, 77 (Conn. 2008) ("[W]hen human conduct involves 
sexual misconduct, people tend to act in generally consistent patterns of behavior, and. . . it is unlikely 
(although, of course, not impossible) that the same person will be falsely accused by a number of 
different victims.").  

46. Id. at 76 ("[C]ourts allow prosecutorial authorities greater latitude in using prior misconduct 
evidence to bolster the credibility of the complaining witness and to aid in the obvious difficulty of 
proof."); Cline v. State, 685 S.E.2d 501, 504-05 (Ga. Ct. App. 2009) (admitting corroboration testimony 
to establish lustful disposition because there is seldom a competent witness other than the victim in child 
sexual abuse cases).
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not an issue. The victim is typically the sole eye witness and corroborative 
evidence is scant. Credibility becomes the focal issue."4 7 Hence, some 
commentators believe that collateral evidence in child sexual abuse cases 
admitted for the purpose of corroboration is based solely upon the unique 
nature of the offense and the danger posed to society and the child should 
the defendant be wrongfully acquitted. 48 Though the subject of the 
immediate focus of corroboration is the child and not the alleged 
perpetrator, its ultimate consequence is that it unveils evidence that focuses 
upon the defendant's propensity to commit the offense. 49 Therefore, 
collateral fact evidence admitted for the stated purpose of corroboration can 
ultimately be categorized as propensity evidence. 50 Today, approximately 
twenty-three states and the District of Columbia follow some form of the 
"lustful disposition" exception created either by judicial application or 
legislative codification.51 

47. See Heuring v. State, 513 So. 2d 122, 124 (Fla. 1987), superseded by statute, FLA. STAT.  
90.404 (2011), as recognized in McLean v. State, 934 So. 2d 1248, 1258-59 (Fla. 2006). The Heuring 
court did require that to qualify as admissible, similar fact evidence had to be "strikingly similar" to the 
charged offense. Id. "Familial" was defined as the "relationship must be one in which there is a 
recognizable bond of trust with the defendant, similar to the bond that develops between a child and his 
or her grandfather, uncle, or guardian." Saffor v. State, 660 So.2d 668, 670 (Fla. 1995), superseded by 
statute, FLA. STAT. 90.404 (2011), as recognized in McLean, 934 So. 2d. at 1258-59.  

48. See George Franklin, Navigating Between Extremes: The Florida Supreme Court's Rulings on 

the Admission of Similar Fact Evidence in Child Sexual Abuse Cases, 55 U. MIAMI L. REV. 619, 629 
(2001); see also Sara Sun Beale, Prior Similar Acts in Prosecutions for Rape and Child Sex Abuse, 4 
CRIM. L.F. 307, 317 (1993).  

49. The greater similarity between the corroborative witness testimony and that of the alleged 
victim in the charged offense will likely have the net effect of demonstrating to the jury the defendant's 
propensity to commit the offense.  

50. One writer perhaps sums it up best: 
In many sex crimes, where the only eyewitnesses are the complaining witness and 
the perpetrator, and where there is a dearth of any independent physical evidence 
tending to establish the crime's commission, admission of corroborative evidence 
serves the dual purpose of reducing the probability that the prosecuting witness is 
lying, while at the same time increasing the probability that the defendant 

committed the crime.  

Robert N. Block, Comment, Defining Standards for Determining the Admissibility of Evidence of Other 
Sexual Offenses, 25 UCLA L. Rev. 261, 286 (1977) (emphasis added).  

51. States in which some form of lustful disposition is applied through judicial act: Alaska (see 
Burke v. State, 624 P.2d 1240 (Alaska 1980)); Arizona (see State v. Weatherbee, 762 P.2d 590 (Ariz.  
Ct. App. 1988)); Arkansas (see Eubanks v. State, 2012 Ark. 142 (2012)); Connecticut (see State v.  
DeJesus 953 A.2d 45 (Conn. 2008)); District of Columbia (see Pounds v. United States, 529 A.2d 791 
(D.C. 1987)); Kansas (see State v. Clements, 734 P.2d 1096 (Kan 1987)); Idaho (see State v. Lippert, 
181 P.3d 512 (Idaho Ct. App. 2007)); Massachusetts (see Commonwealth v. Dwyer, 859 N.E. 2d 400 
(Mass. 2006)); Mississippi (see Crawford v. State, 754 So. 2d 1211 (Miss. 2000)); Missouri (see State v.  
Johnson, 161 S.W.3d 920 (Mo. Ct. App. 2005)); New Mexico (see State v. Minns, 454 P.2d 355 (N.M.  
Ct. App. 1969); Ohio (see State v. Jackson, 81 N.E.2d 546 (Ohio Ct. App. 1948)); Oregon (see State v.  
McKay, 787 P.2d 479 (Or. 1990)); Pennsylvania (see Commonwealth v. Hacker, 959 A.2d 380 (Pa.  
Super. Ct. 2008) (rev'd on other grounds, Commonwealth v. Hacker, 15 A.3d 333 (Pa. 2011))); Rhode 
Island (see State v. Robinson, 989 A.2d 965 (R.I. 2010)); South Dakota (see State v. Champagne, 422 
N.W.2d 840 (S.D. 1988)); Virginia (see Ortiz v. Commonwealth, 667 S.E.2d 751 (Va. 2008)); 
Washington (see State v. Ray, 806 P.2d 1220 (Wash. 1991) (en banc)); West Virginia (see Coleman v.
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D. The Codification of Propensity Evidence in Child Sexual Abuse 
Cases-Federal Rule of Evidence 414 and its State Progeny 

On September 13, 1994, the lustful disposition exception to 
character evidence was signed into law as part of The Violent Crime 
Control and Law Enforcement Act of 1994.52 Congress amended the 
Federal Rules of Evidence to include Rules 413 (FRE 413), 414 (FRE 414), 
and 415 (FRE 415). FRE 413 allows the admission of similar fact evidence 
in adult sexual assault cases. 53 FRE 414 allows for the admission of prior 
bad act evidence in child molestation cases. 54 Lastly, FRE 415 applies FRE 

Painter, 600 S.E.2d 304 (W.Va. 2004)); Wisconsin (see State v. Hunt, 666 N.W.2d 771 (Wis. 2003), and 
Wyoming (see Brown v. State, 736 P.2d 1110 (Wyo. 1987)). See infra note 61 for a list of States in 
which the lustful disposition exception has been applied through legislative act.  

52. See Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 
320935(a), 108 Stat. 1796, 2135-37 (codified at 42 U.S.C. 13701 et seq.). The lustful disposition 
provision of the Violent Crime Control and Law Enforcement Act of 1994-section 320935-was 
codified in the FED. R. EvID. 414-415.  

53. Prior to restyling of the Federal Rules of Evidence effective December 1, 2011, Rule 413 read 
as follows: 

Evidence of Similar Crimes in Sexual Assault Cases 
(a) In a criminal case in which the defendant is accused of an offense of sexual 
assault, evidence of the defendant's commission of another offense or offenses of 
sexual assault is admissible, and may be considered for its bearing on any matter 
to which it is relevant.  

(b) In a case in which the Government intends to offer evidence under this rule, 
the attorney for the Government shall disclose the evidence to the defendant, 
including the statements of witnesses or a summary of the substance of any 
testimony that is expected to be offered, at least fifteen days before the scheduled 
date of trial or at such later time as the court may allow for good cause.  
(c) This rule shall not be construed to limit the admission or consideration of 
evidence under any other rule.  
(d) For purposes of this rule and Rule 415, "offense of a sexual assault" means a 
crime under Federal law or the law of a State (as defined in section 513 of title 18, 
United States Code) that involved

(1) any conduct proscribed by chapter 109A of title 18, United States Code; 
(2) contact, without consent, between any part of the defendant's body or an 
object and the genitals or anus of another person; 
(3) contact, without consent, between the genitals or anus of the defendant 
and any part of another person's body; 

(4) deriving sexual pleasure or gratification from the infliction of death, 
bodily injury, or physical pain on another person; or 
(5) an attempt or conspiracy to engage in conduct described in paragraphs 
(1)-(4).  

FED. R. EvID. 413 (2010) (restyled 2011).  
54. Prior to restyling of the Federal Rules of Evidence effective December 1, 2011, Rule 414 read 

as follows: 
Evidence of Similar Crimes in Child Molestation Cases 
(a) In a criminal case in which the defendant is accused of an offense of child 
molestation, evidence of the defendant's commission of another offense or 
offenses of child molestation is admissible, and may be considered for its bearing 
on any matter to which it is relevant.  
(b) In a case in which the Government intends to offer evidence under this rule,
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413 and 414 to civil cases. 55 Perhaps the most significant aspect of FRE 

414 is that it allows for the admissibility of prior bad act evidence for its 

bearing upon "any matter for which it is relevant."5 6 This expansion of 

admissible purpose was a distinct departure from the standard FRE 404(b) 

prohibition against character evidence. 57 In essence, FRE 414 is the 

codification of the lustful disposition exception in that it authorizes the 

admission of propensity evidence. In fact, the primary motive of the 

the attorney for the Government shall disclose the evidence to the defendant, 

including statements of witnesses or a summary of the substance of any testimony 

that is expected to be offered, at least fifteen days before the scheduled date of 

trial or at such later time as the court may allow for good cause.  

(c) This rule shall not be construed to limit the admission or consideration of 

evidence under any other rule.  

(d) For purposes of this rule and Rule 415, "child" means a person below the age 

of fourteen, and "offense of child molestation" means a crime under Federal law 

or the law of a State (as defined in section 513 of title 18, United States Code) that 

involved

(1) any conduct proscribed by chapter 109A of title 18, United States Code, 
that was committed in relation to a child; 

(2) any conduct proscribed by chapter 110 of title 18, United States Code; 

(3) contact between any part of the defendant's body or an object and the 

genitals or anus of a child; 

(4) contact between the genitals or anus of the defendant and any part of the 

body of a child; 

(5) deriving sexual pleasure or gratification from the infliction of death, 

bodily injury, or physical pain on a child; or 

(6) an attempt or conspiracy to engage in conduct described in paragraphs 

(1)-(5).  

FED. R. EvID. 414 (2010) (restyled 2011).  

55. Prior to restyling of the Federal Rules of Evidence effective December 1, 2011, Rule 415 read 
as follows: 

Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child 
Molestation 

(a) In a civil case in which a claim for damages or other relief is predicated on a 

party's alleged commission of conduct constituting an offense of sexual assault or 

child molestation, evidence of that party's commission of another offense or 

offenses of sexual assault or child molestation is admissible and may be 

considered as provided in Rule 413 and Rule 414 of these rules.  

(b) A party who intends to offer evidence under this Rule shall disclose the 

evidence to the party against whom it will be offered, including statements of 

witnesses or a summary of the substance of any testimony that is expected to be 

offered, at least fifteen days before the scheduled date of trial or at such later time 

as the court may allow for good cause.  

(c) This rule shall not be construed to limit the admission or consideration of 
evidence under any other rule.  

FED. R. EvID. 415 (2010) (restyled 2011).  

56. Evidence of offenses for which the defendant has not previously been prosecuted or convicted 

is admissible under Rules 413 and 414. See 140 CoNG. REC. S12990 (daily ed. Sept. 20, 1994) 
(statement of Sen. Dole).  

57. It is clear that these new rules are an exception to the traditional ban on character evidence and 

not simply a broadening of the type of evidence admissible under Rule 404(b). Had the drafters 

intended them to simply broaden Rule 404(b) evidence, Rule 404(b) would have been amended.
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lawmakers in passing these three amendments was to ensure that propensity 
evidence was admissible in sexual offense cases. 58 At the time of its 
passage, the author of the bill, Senator Robert Dole, stated that "the new 
rules for sex offense cases authorize admission and consideration of 
evidence of an uncharged offense for its bearing 'on any matter to which it 
is relevant.' This includes the defendant's propensity to commit sexual 
assault or child molestation offenses . . . ."59 In fact, Senator Dole went 
even further and summarized a propensity and corroboration rationale that 
virtually mirrored the justification of the lustful disposition exception 
outlined by the court in Barker.60 This dual purpose was also outlined by 
the principal drafter of the new rules, David J. Karp, senior counsel of the 
Office of Policy Development of the United States Department of Justice. 61 
Since the passage of FRE 414, courts have actively applied these dual 
purposes when determining the admissibility of similar fact evidence in 
child sexual abuse cases. 62 

Though no state has adopted them in their entirety, approximately 
eleven states have codified rules which are similar in substance and 
application to FRE 413 and FRE 414.63 For example, in 2001 the Florida 

58. For an informative discussion regarding the various justifications provided by lawmakers for 
passing these amendments, see Danna, supra note 6, at 290-91. See also the analysis statement which 
accompanied The Violent Crime Control and Law Enforcement Act of 1994, 137 CoNG. REC. S3214, 
S3236 (daily ed. Mar. 13, 1991).  

59. 140 CONG. REC. S12990, supra note 55 (statement of Sen. Dole).  
60. Senator Dole stated in Congress: 

The reform effected by these rules is critical to the protection of the public from 
rapists and child molesters, and is justified by the distinctive characteristics of the 
cases to which it applies. In child molestation cases, for example, a history of 
similar acts tends to be exceptionally probative because it shows an unusual 
disposition of the defendant-a sexual or sado-sexual interest in children-that 
simply does not exist in ordinary people. Moreover, such cases require reliance on 
child victims whose credibility can readily be attacked in the absence of 
substantial corroboration. In such cases, there is a compelling public interest in 
admitting all significant evidence that will shed some light on the credibility of 
the charge and any denial by the defense.  

Id.  
61. David J. Karp, Evidence of Propensity and Probability in Sex Offense Cases and Other Cases, 

70 CHI.-KENT L. REv. 15, 21 (1994) ("Such cases [child molestation] regularly present the need to rely 
on the testimony of child victim-witnesses whose credibility can readily be attacked in the absence of 
substantial corroboration.").  

62. See, e.g., United States v. Castillo, 140 F.3d 874, 879 (10th Cir. 1998) ("This rule [Rule 414] 
allows the prosecution to use evidence of a defendant's prior acts for the purpose of demonstrating to the 
jury that the defendant had a disposition of character, or propensity, to commit child molestation."); 
United States v. LeMay, 260 F.3d 1018, 1028 (9th Cir. 2001) (holding that prior acts of sexual abuse 
were relevant to "bolster" the credibility of the victims); see also United States v. Roan, 268 F. App'x 
535, 536 (9th Cir. 2008) (admitting testimony under Rule 414 for the purpose of bolstering victim's 
credibility).  

63. Some states have simply modified their rules. See, e.g., ALASKA R. EVID. 404(b); ARIz. R.  
EVID. 404(c); FLA. STAT. 90.404(2) (2011); GA. CODE ANN. 24-2-2 (2011); KAN. STAT. ANN. 60
455(d) (2009); WIs. STAT. ANN. 904.04(2)(b) (West 2011). Other states have enacted separate rules 
of evidence. See, e.g., ARIz. REv. STAT. ANN. 13-1420 (West 2001); CAL. EVID. CODE 1101, 1108
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legislature amended Florida Rule of Evidence 404(2)(b) to read: 

In a criminal case in which the defendant is charged 

with a crime involving child molestation, evidence of the 

defendant's commission of other crimes, wrongs, or acts of child 

molestation is admissible, and may be considered for its bearing 

on any matter to which it is relevant.64 

Similar to FRE 414, the Florida legislature indicated that Florida 
Rule of Evidence 404(2)(b) should be interpreted broadly in that prior bad 
act evidence in child sexual abuse cases could be introduced to establish the 
defendant's propensity to commit the charged offense through the 
corroboration of the victim's testimony.65 All in all, approximately thirty
three states and the District of Columbia have adopted some basis in which 
evidence of a defendant's prior sexual abuse of a child can be admissible as 
propensity evidence. 66 Even within many of the jurisdictions that still 
follow the more traditional Molineux/FRE 404(b) approach, a relaxed 
admissibility standard may be applied in sexual crime cases. 67 Regardless 
of the basis for which the evidence is offered, the issue of probative value 

(West 2003); COLO. REV. STAT. ANN. 16-10-301 (West 2003) (creating a relaxed 404(b) standard); 
725 ILL. COMP. STAT. 5/115-7.3 (2011), amended by 2012 Ill. Legis. Serv. 97-1109 (West); LA. CODE 
EVID. ANN. art. 412.2 (2011); Mo. ANN. STAT. 566.025 (West 2011); OKLA. STAT. ANN. tit. 12, 
2413, 2414 (West 2011); TEx. CODE CRIM. PROC. ANN. art. 38.37 (West 2011); WASH. REV. CODE 
10.58.090 (2011) invalidated by State v. Gresham, 269 P.3d 207 (Wash. 2012). See also Joyce R.  
Lombardi, Comment, Because Sex Crimes are Different: Why Maryland Should (Carefully) Adopt the 
Contested Federal Rules of Evidence 413 and 414 that Permit Propensity Evidence of a Criminal 
Defendant's Other Sex Offenses, 34 U. BALT. L. REV. 103, 116 nn.115-16 (2004).  

64. FLA. STAT. 90.404(2)(b).  
65. The Florida legislature found the following: 

WHEREAS, the Legislature finds that in cases of child sexual abuse, 
the credibility of the victim is frequently a focal issue of the case, and 

WHEREAS, the Legislature finds that evidence which shows that an 
accused child molester has molested children at other times may be relevant to 
corroborate the victim's testimony, and 

WHEREAS, the Legislature finds that evidence which shows that an 
accused child molester has molested children at other times may have a probative 
value which outweighs its prejudicial effect ....  

2001 Fla. Laws Ch. 2001-221 available at http://laws.flrules.org/2001/221.  
66. See supra notes 51 and 63. The remaining jurisdictions continue to use some form of 

Molineux/404(b) analysis.  

67. See, e.g., State v. Moore, 819 P.2d 1143, 1149 (Idaho 1991) (using a broad definition of 
"plan" to introduce similar fact evidence in a child sexual abuse case); State v. Lippert, 181 P.3d. 512, 
517 (Idaho Ct. App. 2007) (using lustful disposition and Rule 404(b) common plan and scheme as a 
basis to admit testimony of prior sexual misconduct); State v. Hammer, 613 N.W.2d 629, 637 (Wis.  
2000) (stating that the greater latitude rule in sexual abuse cases helps similar fact evidence to be 
admissible under WIs. STAT. 904.04(2) (2011)); see also David P. Bryden & Roger C. Park, "Other 
Crimes" Evidence in Sex Offense Cases, 78 MINN. L. REV. 529, 547-49 (1994) (providing a brief but 
thorough explanation of how some courts have expanded the traditional understandings of 404(b) 
evidence for the purpose of admitting collateral crime evidence in child sexual abuse prosecutions).
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ultimately becomes the decisive focus of analysis when determining the 
admissibility of similar fact evidence in child sexual abuse cases.  

III. The Current 403 Balancing Test and its Failure as Applied to Child 
Sexual Abuse Prosecutions 

A. Relevancy and the FRE 403 Balancing Factors 

1. Relevancy-The Place to Start 

It is important to note that at the time FRE 414 was drafted and 
adopted, the sponsors were explicit that FRE 414 was to be subject to 
Federal Rules of Evidence 401 (FRE 401)68 and 403 (FRE 403) 69-the 
threshold determination of admissibility is always relevancy. 70 Relevance 
is defined as "any tendency to make a fact [that is of consequence in 
determining the action] more or less probable than it would be without the 
evidence." 7 1 Relevant evidence is deemed admissible. 72 Professor Graham 
C. Lilly wrote that "probative value is the presence of a logical relationship 
between the evidence and the ultimate proposition that the evidence is 
offered to support."73 Professor Lilly further wrote that "[i]n sum, evidence 
is relevant if it (1) increases the probability [the first relationship] of (2) a 
consequential fact [the second relationship]."74  Furthermore, the 
probability that is increased by the evidence only has to be marginal in 

68. Rule 401 states that "[e]vidence is relevant if: (a) it has any tendency to make a fact more or 
less probable than it would be without the evidence; and (b) the fact is of consequence in determining 
the action." FED. R. EvID. 401.  

69. Rule 403 states that "[t]he court may exclude relevant evidence if its probative value is 
substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the 
issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.  
FED. R. EvID. 403.  

70. See, e.g., 140 CONG. REC. H8968, H8991 (daily ed. Aug. 21, 1994) (statement of Rep.  
Molinari) ("In other respects, the general standards of the rules of evidence will continue to apply, 
including the restrictions on hearsay evidence and the court's authority under evidence rule 403 to 
exclude evidence whose probative value is substantially outweighed by its prejudicial effect."); 140 
CONG. REC. H5438 (daily ed. June 29, 1994) (statement of Rep. Kyl) ("The trial court retains total 
discretion to include or exclude this type of evidence .... "). Federal courts have followed suit and have 
routinely applied Rules 402 and 403 to the admissibility of similar fact evidence under Rule 414. See, 
e.g., United States v. Carino, 368 F. App'x 929, 930 (11th Cir. 2010) ("Evidence admissible under Rule 
414 must also meet the requirements of other provisions of the Federal Rules of Evidence .... "); United 
States v. Rice, 347 F. App'x 904, 905 (4th Cir. 2009) (evidence admitted under Rule 414 is subject to 
the Rule 403); United States v. McKinney, 345 F. App'x 206, 207 (8th Cir. 2009) ("It is true that Rule 
414(a) evidence is subject to Rule 403's balancing test."); United States v. Castillo, 140 F.3d 874, 882 
(10th Cir. 1998) ("[T]he Rule 403 balancing test applies to evidence admitted under Rule 414.").  

71. See supra note 68.  
72. See FED. R. EVID. 402 ("Relevant evidence is admissible unless any of the following provides 

otherwise: the United States Constitution; a federal statute; these rules; or other rules prescribed by the 
Supreme Court. Irrelevant evidence is not admissible.")..  

73. GRAHAM C. LILLY, AN INTRODUCTION TO THE LAW OF EVIDENCE 2.1, at 26 (1st ed. 1987).  
74. Id. 2.1, at 28.
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order to be relevant. 75 In a prosecution for child sexual abuse, there is a 
clear logical relationship-i.e., propensity-between the underlying charges 
and the testimony concerning the defendant's prior sexual misconduct upon 
a child. Prior acts of child sexual abuse offered under FRE 414 and its state 
progeny to establish the defendant's propensity to sexually victimize a child 
marginally increases the probability that the defendant committed the act 
for which he is charged. 76 

The courts are the ultimate gatekeeper of determining the 
admissibility of relevant evidence, and the gate is FRE 403.77 Regardless of 
whether the jurisdiction follows a traditional FRE 404(b) approach, a 
common law lustful disposition approach, or a codified lustful disposition 
approach such as FRE 414, the analysis will eventually arrive at the FRE 
403 balancing test.78 This rule provides the trial judge with discretion to 
refuse admission of relevant evidence for a number of reasons, including 
but not limited to the fact that the evidence is substantially outweighed by 
its prejudicial effect. 79 The FRE 403 admissibility gate is presumed to be 
open when relevant collateral act evidence is offered under FRE 414. This 
presumption is based upon three critical facts. First, evidence determined to 
be relevant is deemed to be admissible under Federal Rules of Evidence 
402 (FRE 402).80 Second, the plain reading of FRE 403 conveys that 
relevant evidence can only be excluded if its probative value is 
"substantially outweighed" by certain enumerated concerns. 81  Thus, 
relevant evidence that simply tips the scales in favor of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations of 
undue delay, waste of time, or needless presentation of cumulative evidence 
may still be admissible. Third, the sponsors of FRE 414 clearly intended 
that prior bad act evidence offered to establish propensity be presumptively 

75. See, e.g., Sanders v. State, 724 N.E.2d 1127, 1131 (Ind. Ct. App. 2000) ("The trial court has 
the discretion to admit even marginally relevant evidence.").  

76. One exception to this fairly low threshold of relevance in a child sexual abuse case is if the 

collateral act is too dissimilar to the charged offense. For example, the defendant is charged with 

molesting a child, and the prior bad act evidence involved the defendant sexually harassing his co
worker.  

77. See supra note 69.  

78. Because of its narrow limitations, there is a greater likelihood that evidence offered under 

404(b) may be determined irrelevant.  

79. "'Unfair prejudice' within its context means an undue tendency to suggest decision on an 
improper basis, commonly, though not necessarily, an emotional one." FED. R. EvID. 403 advisory 

committee's note. See also Old Chief v. United States, 519 U.S. 172, 180 (1997) ("The term 'unfair 
prejudice,' as to a criminal defendant, speaks to the capacity of some concededly relevant evidence to 

lure the factfinder into declaring guilt on a ground different from proof specific to the offense 
charged."). Some commentators have referred to Rule 403 as determining which evidence is "legally 

relevant." See EDWARD J. IMWINKELRIED, EVIDENTIARY FOUNDATIONS 83-84 (2d ed. 1989) (stating 

that evidence that is relevant under Rule 401 may be excluded by the court because in some other aspect 

it renders the information "legally irrelevant").  

80. See supra note 72.  

81. See WEBSTER'S II DICTIONARY 699 (3d 2005) (defining substantial as "considerable").
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admissible. Senator Robert Dole remarked, "[t]he presumption is that the 
evidence admissible pursuant to these rules is typically relevant and 
probative, and that its probative value is not outweighed by any risk of 
prejudice." 82 Though some courts have adopted an explicit standard of 
presumptive admissibility, 83 most jurisdictions simply apply a more relaxed 
approach to FRE 403 when evaluating the admissibility of evidence under 
FRE 414.84 Thus, upon approaching the analysis and admissibility of prior 
sexual misconduct evidence in child sexual abuse prosecutions, it must be 
recognized that in most cases such evidence is going to establish some 
degree of propensity. The central issue under a FRE 403 analysis will be 
whether the admission of such relevant evidence will substantially "lure the 
fact finder into declaring guilt on a ground different from proof specific to 
the offense charged." 8 5 There is no doubt that courts may still find that the 
probative value of proposed prior sexual misconduct evidence is 
substantially outweighed by its prejudicial effect. 86 Evidence that may 
damage a defendant's case, however, does not automatically establish the 
necessary unfair prejudice required by FRE 403. In fact, since propensity is 
the basis of admissibility under FRE 414, courts have consistently held that 
it is not unfairly prejudicial to admit evidence that suggests the defendant 
has a propensity to abuse children. 87 

There is no doubt that the admission of prior sexual misconduct 
evidence in a child sexual abuse prosecution is highly prejudicial. It 
exposes the jury to additional amounts of repugnant evidence related to the 
sexual abuse of children, while again pointing the finger at the defendant.  

82. 140 CoNG. REC. S12990, supra note 56 (statement of Sen. Dole).  
83. See, e.g., United States v. Sioux, 362 F.3d 1241, 1243 (9th Cir. 2004) (stating that prior child 

sexual abuse is presumptively admissible under Rule 414); United States v. Levy, 594 F. Supp. 2d 427, 
439 (S.D.N.Y. 2009) aff'd in 385 F. App'x 20 (2d Cir. 2010) (stating the presumption that the probative 
value of the Rule 414 propensity evidence is not outweighed by the risk of unfair prejudice).  

84. For example, in reversing the trial court's decision to exclude FRE 414 collateral act evidence, 
the Eighth Circuit Court of Appeals in United States v. LeCompte held, "[i]n light of the strong 
legislative judgment that evidence of prior sexual offenses should ordinarily be admissible, we think the 
District Court erred in its assessment that the probative value of T.T.'s testimony was substantially 
outweighed by the danger of unfair prejudice." 131 F.3d 767, 769 (8th Cir. 1997). See also United 
States v. Meacham, 115 F.3d 1488, 1492 (10th Cir. 1997) (holding that under Rule 414, the courts 
"liberally admit" prior acts of sexual misconduct); United States v. Begay, No. 08-2149, 2009 WL 
301828 (10th Cir. Feb. 9, 2009) (same).  

85. Old Chief v. United States, 519 U.S. 172, 180 (1997).  
86. See, e.g., United States v. Hough, 385 F. App'x 535, 537 (6th Cir. 2010) (holding that 

probative value of prior child sexual abuse evidence was substantially outweighed by its unfair prejudice 
in child pornography prosecution).  

87. See, e.g., United States v. Davis, 624 F.3d 508, 512 (2d Cir. 2010) (stating that when 
determining whether similar fact evidence is highly prejudicial or unfairly prejudicial, courts give much 
deference to congressional intent of liberal admissibility); United States v. Gabe, 237 F.3d 954, 960 (8th 
Cir. 2001) (stating that prior sexual misconduct testimony is prejudicial for the same reason it is 
probative in that it tends to prove propensity of defendant to molest children); State v. Martin, 926 P.2d 
1380, 1387 (Mont. 1996) (stating that probative evidence is often "inherently prejudicial" but mere 
prejudice is not sufficient to make similar fact evidence inadmissible).
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For example, in United States v. Levy, 88 the defendant was charged with 
possession and distribution of child pornography. 89 The government was 
allowed to introduce evidence under FRE 414 of the defendant's prior 
sexual abuse of his minor niece, as well as prior statements by the 
defendant regarding his large child pornography collection. 90 In evaluating 
and balancing the admissibility of this collateral act evidence under FRE 
403, the court distinguished between highly prejudicial evidence and 
unfairly prejudicial evidence. The court stated: 

It is true, as Levy argues, that much of this evidence was 
highly prejudicial. Many of the videos, for example, were 

immensely disturbing, as they showed young girls-some only 

six years old or even younger-being subjected to horrendous 
acts. But the evidence was not unfairly prejudicial, as this was 

conduct that Levy chose to engage in, and this was evidence that 
showed, convincingly, that Levy had a sexual interest in children 

and the intent and desire to commit the charged crimes.91 

It is precisely this type of propensity evidence that forms the basis of FRE 
414 and its state equivalents. The Levy court articulated this rationale when 
it concluded: .  

Indeed, this case demonstrates that Rule 414 makes sense, for it 

shows that the reasoning behind allowing propensity evidence in 
child molestation cases is sound. That Levy chose to have a large 

collection of child pornography, including disturbing videos of 
young girls being sexually molested, that he seemingly took pride 
in collecting and trading child pornography, that he kept a filing 
system and maintained contact information on other traders and 

collectors, and that he seemed to have a particular desire to have 
"REAL pics [sic] of [himself] in the act," all tended to prove that 

it was more probable that he committed the act charged in Count 

One.92 

Other than providing courts with some direction regarding the 
presumption of admissibility, lawmakers provided no additional guidance 
on how to evaluate FRE 414 propensity evidence under FRE 403. Thus, the 
judiciary has been left with the complicated task of developing a method to 

88. 594 F. Supp. 2d 427 (S.D.N.Y. 2009) 
89. Id. at 433.  

90 Id.  
91. Id. at 440.  
92. Id.
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balance these evidentiary rules when determining the admissibility of prior 
sexual misconduct testimony in child sexual abuse prosecutions.  

2. The FRE 403 Balancing Factors-The Decisive Focus 

In its report to Congress, the Judicial Conference of the United States 
recommended against the passage of FREs 413-415.93 In the alternative, it 
proposed amending FRE 404 which would have allowed for the 
introduction of prior bad act evidence in sexual assault and child 
molestation cases. The proposed amendment also clarified that FREs 404 
and 405 (FRE 405) would be subject to the other rules of evidence, 
including FRE 403.94 As part of the recommended amendment to FRE 404, 
the Judicial Conference proposed the following factors to be considered by 
courts when determining admissibility under FRE 403: "(i) proximity in 
time to the charged or predicate misconduct; (ii) similarity to the charged or 
predicate misconduct; (iii) frequency of the other acts; (iv) surrounding 
circumstances; (v) relevant intervening events; and (vi) other relevant 
similarities or differences." 95 These factors were not adopted because 
Congress summarily rejected the Judicial Conference Report and 
recommended amendments.  

For almost two decades since the passage of FRE 414 and its state 
equivalents, courts have been attempting to develop a system of analysis in 
determining the admissibility of similar fact evidence in sexual abuse 
cases. 96 What has emerged is an ever-growing list of judicially-created 
factors, which attempt to balance the probative value of collateral act 
propensity evidence against its prejudicial impact upon the accused. 97 

While some jurisdictions mandate judges to address specific court created 
factors, others allow courts wide discretion as to what factors may be 
considered, and how they are applied. 98 

93. Report of the Judicial Conference on the Admission of Character Evidence in Certain Sexual 
Misconduct Cases, 159 F.R.D. 51 (1995).  

94. Id. at 54.  
95. Id. at 55.  
96. In codifying the lustful disposition exception, some state jurisdictions have included specific 

enumerated factors courts must consider when determining whether the probative value of similar fact 
evidence in sexual abuse cases substantially outweighs the danger of unfair prejudice. See, e.g., ARIz.  
R. EvID. 404(c); 725 ILL. COMP. STAT. ANN. 5/115-7.3(c) (West 2011).  

97. From this point forward, when discussing the Rule 403 balancing test and factors, Rule 414 
and its state equivalents will not be distinguished from those jurisdictions that maintain a lustful 
disposition exception since both allow the admission of propensity evidence in sexual abuse 
prosecutions.  

98. See, e.g., United States v. Kelly, 510 F.3d 433, 437 (4th Cir. 2007) (discussing the split among 
circuits on whether district courts must address specific factors when conducting a balancing test for 
prior offenses admissible under Rule 414); see also State v. Covell, 725 A.2d 675, 680 (N.J. 1999) 
(stating that admissibility of other-crime evidence is left to the discretion of the trial court because it has 
intimate knowledge of the case and is in the best position to engage in the balancing process). Certain 
jurisdictions have created additional requirements that must be satisfied before the court can even
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These court created factors tend to focus upon the similarities 
between the charged offense and the prior bad acts evidence. The rationale 
supporting this focus is the belief that the greater the similarity is between 
the prior act and the charged act, the greater its propensity, which results in 
greater probative value. 99 The Florida Supreme Court in Mclean v. Statel4 
put it most succinctly when it stated that "the less similar the prior acts, the 
more likely that the probative value of this evidence will be 'substantially 
outweighed by the danger of unfair prejudice, confusion of issues, 
misleading the jury, or needless presentation of cumulative evidence." 10 1 

When evaluating the similarities between the underlying offense 
and the prior bad act, courts have developed factors that take into 
consideration both the physical nature and the situational nature of the 
similarities.102  The physical nature of the similarities incorporates the 
specific type of sexual abuse perpetrated. 103 The situational nature of the 
similarities often includes: location of abuse, 10 4 gender of victims, 105 age of 

consider weighing the 403 factors. See, e.g., United States v. Benally, 500 F.3d 1085, 1090 (10th Cir.  
2007) (declaring that evidence admissible under FED. R. EVID. 414 "must meet three threshold 
requirements before it may be considered for admission. . . . (1) the defendant is accused of a crime 
involving ... child molestation, (2) the evidence proffered is evidence of the defendant's commission of 
another offense ... involving ... child molestation, and (3) the evidence is relevant"); see also United 
States v. Stamper, 106 F. App'x 833, 835 (4th Cir. 2004) ("Evidence offered under Rules 413 and 414 
must satisfy three elements: (1) the defendant must be accused of an offense of sexual assault or child 
molestation; (2) the evidence proffered must pertain to the defendant's commission of another sexual 
assault or child molestation; and (3) the evidence must be relevant.").  

99. See, e.g., United States v. Summage, 575 F.3d 864, 878 (8th Cir. 2009) (finding that 
"strikingly similar" evidence of sexual molestation is highly probative); United States v. Terebecki, 692 
F.2d 1345, 1349 (11th Cir. 1982) (stating that the probative value is determined by the similarity 
between charged offense and extrinsic offense).  

100. 934 So. 2d 1248 (Fla. 2006).  
101. Id. at 1259; see also Johnson v. Elk Lake Sch. Dist., 283 F.3d 138, 156 (3d Cir. 2002) 

("[W]here the past act is not substantially similar to the act for which the defendant is being tried, and 
where the past act cannot be demonstrated with sufficient specificity, the propensity inference provided 
by the past act is weaker, and no presumption in favor of admissibility is warranted.").  

102. 2 CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, FEDERAL EVIDENCE 4:86 (3d ed.  
2007).  

103. See, e.g., United States v. Walker, 261 F. Supp. 2d 1154, 1157 (D.N.D. 2003) (stating that 
the defendant committed acts of "oral sexual contact" upon both the complainant and similar fact 
witness); LaValley v. State, 30 So. 3d 513, 515-16 (Fla. 2009) (stating that the defendant fondled the 
breasts and vagina of similar fact witness and complainant); Holloman v. Commonwealth, 37 S.W.3d 
764, 769 (Ky. 2001) (finding that the "specific sexual acts" were similar against child in charged offense 
and child in previous offense); State v. Merida, 960 A.2d 228, 230 (R.I. 2008) (finding that both similar 
fact witness and complainant were digitally penetrated by defendant).  

104. See, e.g., United States v. Seymour, 468 F.3d 378, 385 (6th Cir. 2006) (stating that the 
complainant and collateral crime witnesses were all "assaulted on a bed"); United States v. Larson, 112 
F.3d 600, 605 (2d Cir. 1997) (stating that prior sexual abuse and abuse in the charged case occurred in 
the same geographic locations); State v. Weatherbee, 762 P.2d 590, 592 (Ariz. Ct. App. 1988) (finding 
that complainant and witness were both abused in the "family home"); Moore v. State, 659 So. 2d 414, 
415 (Fla. Dist. Ct. App. 1995) (using a chart to break location factor down to "general location" and 
"specific location").  

105. See United States v. Benally, 500 F.3d 1085, 1090-91(10th Cir. 2007) (stating that 
complainant and similar fact witnesses were "young females"); State v. Jacobsen, 930 A.2d 628, 634
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victims,106 nature of the relationship between the defendant and 

complainant,107 and types of methods used by the defendant in gaining trust 
and access to the child. 108 Additional FRE 403 factors considered by the 
courts in determining the admissibility of prior bad act evidence in child 
sexual abuse cases include: the interval of time elapsed between the acts, 10 9 

remoteness of the prior acts," the frequency of the prior acts," and the 
presence or lack of intervening circumstances."' The list used to determine 
the admissibility of collateral act evidence in child sexual abuse cases has 
no limit and continues to expand.113 Unfortunately, the failure of a uniform 
set of factors has created significant inconsistencies amongst the courts 
regarding the factors and how they are applied. Most importantly, the 
underlying nature of the currently applied factors is not related to the issue 
and determination of one's propensity to sexually victimize children. As a 

(Conn. 2006) (considering it a similarity that only boys were sexually molested by defendant); Payne v.  
State, 674 S.E.2d 298, 300 (Ga. 2009) (affirming admission of similar fact evidence where both the 
complainant and prior sexual misconduct witnesses were females).  

106. See, e.g., United States v. Gabe, 237 F.3d 954, 959 (8th Cir. 2001) (finding sufficient 
similarity in that the complainant and prior abuse witnesses were both between six and seven years old 
at the time of abuse); Ritchie v. State, 808 So. 2d 71, 75 (Ala. Crim. App. 2001) ("Although the victims 
in the present case were males and the victims of the prior acts were females, the acts of abuse shared 

many similarities. All of the victims were between eight and ten years of age."); Grier v. State, 27 So.  

3d 97, 98 (Fla. Dist. Ct. App. 2009) (finding sufficient similarity in that each victim abused by the 
defendant was between the ages of fourteen and seventeen).  

107. See, e.g., United States v. Hawpetoss, 478 F.3d 820, 824-26 (7th Cir. 2007) (finding that the 
prior bad acts were similar to the charged offense as all the acts "involved children with whom the 
defendant had a familial or quasi-familial relationship"); LaValley v. State, 30 So. 3d at 516 (stating that 
the sexual abuse of both the complainant and similar fact witness "occurred within the familial context, 

inside the home"); Ohio v. Ervin, 2002 Ohio App. LEXIS 4235 (Ohio Ct. App. 2002) (establishing a 
similarity in that both complainant and similar fact witnesses were defendant's daughters).  

108. See, e.g., People v. Huy Ngoc Nguyen, 109 Cal. Rptr. 3d 715, 732 (Ct. App. 2010) (finding a 
similarity because the "defendant developed a relationship with each victim through 'community 
involvement, church, or whatever, and then gain[ed] the confidence of [the victim and used] that to 

accomplish a rape."'); Commonwealth v. Ardinger, 839 A.2d 1143, 1144 (Pa. Super. Ct. 2003) (finding 
a sufficient similarity in that defendant "developed a relationship of trust" with both the complainant and 

similar fact witness prior to molestations).  
109. See, e.g., Adrian v. People, 770 P.2d 1243, 1246 (Colo. 1989) (stating that the interval of 

time between the charged offense and prior sexual misconduct is a relevant consideration for the court).  

110. See, e.g., State, v Scott, 828 P.2d 958, 961 (N.M. Ct. App. 1991) (stating that remoteness 
considerations include time, number, and nature of prior incidents compared to the charged offense).  

111. See e.g., United States v. LeMay, 260 F.3d 1018, 1028 (9th Cir. 2001) (holding that the 
frequency of prior acts must be considered when determining the admissibility of defendant's prior 

sexual misconduct).  

112. See e.g., United States v. Guardia, 135 F.3d 1326, 1331 (10th Cir. 1998) (holding that the 
presence or lack of intervening events is a consideration when determining the admissibility of similar 

fact evidence in sexual abuse prosecutions).  

113. For a list of additional factors used in the various federal circuits, see Victoria B. Lutz, 

Balanced Evidence: Discretion of the Gatekeeper to Admit Prior Convictions and Acts, 77 DENY. U. L.  
REV. 507, 531 (2000). For a review of suggested factors by legal commentators, see Jane Harris Aiken, 

Sexual Character Evidence in Civil Actions: Refining the Propensity Rule, 1997 WIs. L. REV. 1221, 
1264 (1997); and CHRISTOPHER C. MUELLER & LAIRD C. KIRKPATRICK, FEDERAL EVIDENCE 162 (2d 

ed. Supp. 2006).
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result, there is minimal consistency in how prior bad act evidence is 
evaluated and admitted in child sexual abuse cases.114 

B. The Problems 

1. Inconsistency in Factors 

a. Federal Courts' Factors 

The factors that are considered when engaging in a FRE 403 
balancing analysis in federal sexual abuse prosecutions often vary from 
jurisdiction to jurisdiction. For example, the Ninth Circuit has adopted the 
following factors that must be evaluated when balancing the admissibility 
of prior sexual misconduct evidence under FRE 403: 

(1) the similarity of the prior acts to the acts charged, (2) 
the closeness in time of the prior acts to the acts charged, (3) the 
frequency of the prior acts, (4) the presence or lack of intervening 

circumstances, and (5) the necessity of the evidence beyond the 
testimonies already offered at trial. . . . [D]istrict judges should 
[also] consider other factors relevant to individual cases."5 

On the other hand, the Tenth Circuit has developed a different set 
of factors that must be considered, such as: "1) how clearly the prior act has 
been proved; 2) how probative the evidence is of the material fact it is 
admitted to prove; 3) how seriously disputed the material fact is; and 4) 
whether the government can avail itself of any less prejudicial evidence.""1 6 

Though the Ninth Circuit provides the trial judge with discretion to 
consider other "relevant" evidence, the focus of the analysis is significantly 
different between the circuits. For instance, Ninth Circuit courts must 
evaluate closeness in time of the prior acts to the acts charged. This is not, 
however, an enumerated factor in the Tenth Circuit. Additionally, other 
circuits have adopted factors that vary in degree from both the Ninth and 
Tenth circuits." 7  Still other circuits do not specify any particular factors, 

114. The author acknowledges that Rule 403 is designed to provide the trial court significant 
discretion regarding the admissibility of evidence. The overarching concern is that the trial courts have 
been provided such a virtually bare and inaccurate roadmap to make such critical determinations.  

115. United States v. LeMay, 260 F.3d at 1028 (quoting United States v. Guardia, 135 F.3d at 
1268) (internal quotation marks omitted).  

116. See, e.g., United States v. Enjady, 134 F.3d 1427, 1433 (10th Cir. 1998) (quoting Mark A.  
Sheft, Federal Rule of Evidence 413: A Dangerous New Frontier, 33 AM. CRIM. L. REV. 57, 59 n.16 
(1995)).  

117. See, e.g., United States v. Sriyuth, 98 F.3d 739, 748 (3d Cir. 1996) (requiring Third Circuit 
courts to consider the actual need of the prior sexual misconduct evidence in light of the contested 
issues, other available evidence, and the overall strength of the proposed evidence).
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leaving that responsibility exclusively to the trial judge.'18 The application 
of inconsistent factors when evaluating the prejudicial effect of prior sexual 
misconduct evidence is not just limited to the federal courts but is also seen 
in state courts.  

b. A Sample Review of State Factors: Arizona, Florida, Georgia, and 
Illinois 

State jurisdictions that have adopted the common law lustful 
disposition exception, or have a code provision similar to FRE 414, also 
apply differing factors when evaluating the admissibility of prior sexual 
misconduct under their rule equivalent to FRE 403. For example, Arizona 
law allows courts to admit propensity evidence in criminal cases involving 
sexual misconduct.I 9 The Arizona legislature has enumerated specific 
factors that must be considered by the court when conducting a Rule 403 
balancing analysis: "(i) remoteness of the other act; (ii) similarity or 
dissimilarity of the other act; (iii) the strength of the evidence that defendant 
committed the other act; (iv) frequency of the other acts; (v) surrounding 
circumstances; (vi) relevant intervening events; (vii) other similarities or 
differences; (viii) other relevant factors."120 

Similarly, Florida law also allows for the admissibility of previous 
molestations by the defendant to establish propensity.121 However, the 
Florida courts, not the legislature, have adopted a non-exclusive list of 
factors that should be evaluated when determining the admissibility of prior 
sexual bad acts: 

(1) the similarity of the prior acts to the act charged regarding the 
location of where the acts occurred, the age and gender of the 

victims, and the manner in which the acts were committed; (2) 
the closeness in time of the prior acts to the act charged; (3) the 

frequency of the prior acts; and (4) the presence or lack of 

intervening circumstances. 122 

118. See, e.g., United States v. Larson, 112 F.3d 600, 605 (2d Cir. 1997) ("So long as the 
sentencing court does not rely on misinformation, its 'discretion is largely unlimited either as to the kind 
of information [the court] may consider, or the source from which it may come .... '(quoting United 
States v. Sisti, 91 F.3d 305, 312 (2d Cir. 1996))).  

119. The Arizona statute reads as follows: 

Sexual offense; evidence of similar crimes; definition 

A. If the defendant is charged with committing a sexual offense, the court may 

admit evidence that the defendant committed past acts that would constitute a 
sexual offense and may consider the bearing this evidence has on any matter to 
which it is relevant.  

ARIZ. REV. STAT. ANN. 13-1420(A) (West 2011).  
120. ARIZ. R. EVID. 404(c)(1)(C).  
121. FLA. STAT. 90.404(2)(b) (2011).  
122. McLean v. State, 934 So. 2d 1248, 1262 (Fla. 2006).

352 [Vol. 39:3



Predators and Propensity

Unlike Arizona and Florida, Georgia has adopted the lustful 

disposition exception through judicial application. 123 Although the Georgia 
courts focus on the "totality of the similar facts," 12 4 they have not developed 
an enumerated list of factors. Georgia decisions have held, however, that 

remoteness cannot be a factor for admissibility because it goes to the weight 
and credibility of the evidence.'12 Additionally, in Payne v. State,12 6 the 
Georgia Supreme Court recently held that courts should focus on the 

similarities and not the differences between the prior sexual misconduct and 
the charged offense.' 27 

In 1998, Illinois adopted a rule, which allows for the introduction of 
prior sexual misconduct evidence in certain enumerated sexual assault 

cases.128 The statute specifically lists the following factors that courts may 

consider when conducting a Rule 403 balancing analysis: "(1) the proximity 
in time to the charged or predicate offense; (2) the degree of factual 

similarity to the charged or predicate offense; or (3) other relevant facts and 
circumstances."129 

A sampling review of the above four states demonstrates their 

differences when it comes to factors considered when engaging in a Rule 

403 balancing test to determine the admissibility of prior sexual misconduct 

evidence. For example, where remoteness (or similarly identified as 
closeness in time) is an identifiable factor in Arizona, Florida, and Illinois, 
it is explicitly disregarded as a factor in Georgia.130 Additionally, Arizona 
and Florida courts are required to consider the strength of the other act's 

evidence, whereas, Georgia does not require consideration of such a 

factor.131 Perhaps the greatest difference between these four jurisdictions is 

123. See Cline v. State, 685 S.E.2d 501, 504-05 (Ga. Ct. App. 2009) ("In cases of sexual abuse of 

children, evidence of prior sexual acts performed on other children is admissible to show the lustful 

disposition of the defendant toward children, and, because there is seldom a competent witness other 

than the victim to what occurred, to corroborate testimony of the victim as to the acts charged." (quoting 

Mikell v. State, 637 S.E.2d 142, 147 (Ga. Ct. App. 2006))).  

124. Id. at 505.  
125. Id.; see also Wright v. State, 576 S.E.2d 64, 66 (Ga. Ct. App. 2003) (explaining that because 

a pattern of sexual abuse against several generations of family members will have many years elapse 

between different acts of abuse, the fact that the acts were remote in time should not affect admissibility 

of those prior acts).  
126. 674 S.E.2d 298 (Ga. 2009), overruled on other grounds by Reed v. State, 727 S.E.2d 112 

(2012).  

127. Id. at 299 (Ga. 2009). The court found that the similarities between sexual abuse perpetrated 
upon an eleven-year-old stepdaughter and an adult woman were sufficiently similar despite their great 

dissimilarity of age. Id. at 300. The court held that "[w]hen considering the admissibility of similar 
transaction evidence, the proper focus is on the similarities, not the differences .... " Id. at 299.  

128. 725 ILL. COMP. STAT. 5/115-7.3 (2011), amended by 2012 Ill. Legis. Serv. 97-1109 (West).  

129. Id.  
130. See Payne v. State, 674 S.E.2d at 299.  

131. See ARIZ. R. EVID. 404(c)(1)(C)(iii) ("[T]he court shall also take into consideration . .. the 

strength of the evidence that defendant committed the other act."); McLean v. State, 934 So. 2d 1248,
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the factor relating to the similarity between the prior bad acts and the 
charged offense. Unlike the other three states, Arizona law requires the 
judge to evaluate the "similarity or dissimilarity of the other act." 13 2 At the 
other end of the spectrum, Georgia explicitly requires the courts to focus 
exclusively upon the similarities and not to even consider the 
dissimilarities. 133 Though Florida and Illinois explicitly mention the 
consideration of the similarities under a Rule 403 balancing test, their rules 
are silent as to whether courts can also inquire into the dissimilarities 
between the charged offense and the uncharged offense. 13 4 

Whether in federal or state court, the inconsistency of which factors 
are considered by the court can cause dramatically different results as to the 
admissibility of prior bad act evidence in child sexual abuse prosecutions.  

2. Inconsistency in Application 

Even when courts apply identical factors during a Rule 403 
analysis, inconsistencies often arise in how the factors are applied. Three 
primary application inconsistencies include: (1) application of the factors to 
prior bad acts perpetrated only against the complaining witness, (2) whether 
the consideration of enumerated factors are mandatory or discretionary, and 
(3) the manner of application and interpretation of the varying factors.  

At least nine of the states that have adopted some form of the 
lustful disposition exception have, as a general rule, limited the 
admissibility of prior bad acts evidence to acts involving the same 
complainant. 135 The rationale supporting this limitation is that collateral 

1262 (Fla. 2006) ("Of course, before even considering whether to allow evidence of prior acts to be 
presented to the jury, the trial court must find that the prior acts were proved by clear and convincing 
evidence."); Cline v. State, 685 S.E.2d 501, 505 (Ga. Ct. App. 2009) (implicitly rejecting an analysis of 
the strength of the other act's evidence as a prerequisite to its admissibility, stating that "'the lapse of 
time generally goes to the weight and credibility of the evidence, not to its admissibility"' (quoting 
Hinton v. State, 631 S.E.2d 365, 372-73 (Ga. 2006))).  

132. ARIZ. R. EVID. 404(c)(1)(C)(ii) (emphasis added).  
133. See Payne, 674 S.E.2d at 299.  
134. Florida courts seem to implicitly follow the "similarity only" analysis by finding that the less 

similar the evidence, the greater the likelihood that it will be prejudicial against the defendant. See, e.g., 
Bruce v. State, 44 So. 3d 1225, 1230 (Fla. Dist. Ct. App. 2010) ("[A]s the similarity between the prior 
act and the charged crime becomes more attenuated, it will not only be less relevant and less likely to be 
admissible, but it will be more likely that its unfair prejudicial value will substantially outweigh any 
probative value.") (emphasis added).  

135. See, e.g., Commonwealth v. Barrett, 641 N.E.2d 1302, 1307 (Mass. 1994); Thompson v.  
State, 988 A.2d 1011, 1014 (Md. 2010); Hicks v. State, 441 So. 2d 1359, 1361 (Miss. 1983); State v.  
Young, 661 S.W.2d 637, 639 (Mo. Ct. App. 1983); State v. Di Giosia, 70 A.2d 756, 759-60 (N.J. 1950); 
State v. Landers, 853 P.2d 1270, 1274 (N.M. Ct. App. 1992); Hawkins v. State, 782 P.2d 139, 141 
(Okla. Crim. App. 1989); State v. McKay, 787 P.2d 479, 480 (Or. 1990); Commonwealth v. Knowles, 
637 A.2d 331, 333 (Pa. Super. Ct. 1994). Pennsylvania courts have recently admitted similar fact 
evidence involving differing victims if such evidence is introduced under Rule 404 and not the lustful 
disposition exception. See Commonwealth v. Ardinger, 839 A.2d 1143, 1144 (Pa. 2003) (admitting 
evidence of sexual assault involving other victims because the "incidents were sufficiently similar so as
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bad acts between the defendant and the complainant establish a specific 
"sexual inclination of the defendant toward the victim." 136 In these 
jurisdictions, prior bad acts involving the defendant and other victims are 
never admissible because of its prejudicial impact upon the defendant. 13 7 

This disparity creates a significant inconsistency in the admissibility of 
evidence and in the outcome of child sexual abuse cases. To illustrate from 
the case study, these jurisdictions would prohibit all three collateral act 
witnesses from testifying against Christopher Smith due to the fact that they 
involve individuals other than the complainant.  

In addition to the inconsistency of 403 factors applied by the courts, 

federal and state jurisdictions also differ on whether the application of these 
factors is mandatory or discretionary. For example, in U.S. v. Lemay,138 the 
Ninth Circuit required the lower courts to consider specific factors when 

determining the admissibility of the prior bad act evidence in a child sexual 
abuse prosecution. 139  Despite affirming the district court's decision to 
admit such evidence, the court also held that district court judges "must" 
evaluate certain enumerated factors.140 On the other hand, the Seventh and 
Tenth Circuits do not mandate the trial courts to apply a specified list of 
factors.141 Though other circuits have not explicitly made a determination 
regarding this issue, there is a tendency to be sympathetic to the less rigid 
approach by providing the trial court greater freedom in determining which 
factors to consider. 142 

This application inconsistency is also found amongst state 

to constitute a common plan" under Pennsylvania's Rule 404(b)).  

136. McKay, 787 P.2d at 480; see also Acuna v. State, 629 A.2d 1233, 1238 (Md. 1993) 
(explaining that under the Maryland laws of evidence, it is generally concluded that the probative value 
of substantive evidence of prior sexual acts of the same type against the same victim outweighs the 
prejudicial effect).  

137. Since the adoption of Rules 413, 414, and 415, federal courts allow the consideration of prior 
bad acts evidence involving other victims. See United States v. Mann, 193 F.3d 1172,,1173 (10th Cir.  
1999) (stating that federal courts are to liberally admit evidence of prior uncharged sex offenses).  

138. 260 F.3d 1018 (9th Cir. 2001).  

139. Id. at 1027-28 (9th Cir. 2001).  

140. Id. at 1027. The Ninth Circuit stated that these factors are: 
(1) the similarity of the prior acts to the acts charged, (2) the closeness in time of 
the prior acts to the acts charged, (3) the frequency of the prior acts, (4) the 
presence or lack of intervening circumstances, and (5) the necessity of the 
evidence beyond the testimonies already offered at trial.  

Id. at 1028 (quoting Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258, 1268 (9th Cir. 2000)) (internal 
quotation marks omitted).  

141. See, e.g., United States v. Hawpetoss, 478 F.3d 820, 825 (7th Cir. 2007) (adopting a "more 
flexible approach" regarding factors considered by the district courts); United States v. Guardia, 135 
F.3d 1326, 1328-29 (10th Cir. 1998) (holding that while the Tenth Circuit does not mandate a review of 
particular factors, it does, however, require a clear record of the reasoning behind the trial court's 
findings).  

142. See, e.g., United States v. Kelly, 510 F.3d 433, 437 (4th Cir. 2007) ("[T]he Seventh Circuit's 

more flexible approach seems preferable in view of this circuit's general view that a district court has 
'wide discretion' in admitting or excluding evidence under Rule 403.").
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jurisdictions. Similar to FRE 414, an Illinois statute authorizes the 
admissibility of prior bad act evidence to establish propensity in a sexual 
abuse prosecution. 14 3  Unlike its federal counterpart, the Illinois statute 
provides trial judges with a non-exhaustive list of factors that may be 
considered when conducting a 403 analysis. 14 4 Additionally, the statute 
does not mandate the courts to consider the enumerated factors, but simply 
states that the court "may consider" those factors when deciding whether to 
admit the evidence. 14 5 Other state jurisdictions use more stringent language 
but fall short of an explicit mandate. The Florida Supreme Court in 
McLean, for instance, addressed the applicability of factors by stating that 
the trial court "should evaluate" a list of enumerated factors in determining 
whether the probative value of evidence of previous molestations is 
substantially outweighed by the danger of unfair prejudice.146 Similar to the 
Ninth Circuit, a handful of states mandate the trial court to consider 
specified enumerated factors when considering prior bad act evidence in 
child molestation prosecutions. For example, in People v. Falsetta,147 the 
California Supreme Court discussed the importance of carefully weighing 
the evidence under 352 of the California Evidence Code. 148 The Court 
held, "[r]ather than admit or exclude every sex offense a defendant 
commits, trial judges must consider . . . ." a number of court enumerated 
factors.14 9 Some states have even incorporated a requirement that judges 

143. 725 ILL. COMP. STAT. 5/115-7.3(c) (2011).  
144. Id. ("In weighing the probative value of the evidence against undue prejudice to the 

defendant, the court may consider: (1) the proximity in time to the charged or predicate offense; (2) the 
degree of factual similarity to the charged or predicate offense; or (3) other relevant facts and 
circumstances.").  

145. Id.  
146. McLean v. State, 934 So. 2d 1248, 1262 (Fla. 2006) (emphasis added). Providing guidance 

to the trial court, the Florida Supreme Court stated: 

In assessing whether the probative value of evidence of previous 
molestation is substantially outweighed by the danger of unfair prejudice, the 
trial court should evaluate: (1) the similarity of the prior acts to the act charged 
regarding the location of where the acts occurred, the age and gender of the 
victims, and the manner in which the acts were committed; (2) the closeness in 
time of the prior acts to the act charged; (3) the frequency of the prior acts; and 
(4) the presence or lack of intervening circumstances. This list is not exclusive.  
The trial courts should also consider other factors unique to the case.  

Id.  
147. 986 P.2d 182, 189 (Cal. 1999).  
148. Id. at 189. Section 352 of the California Evidence Code is the equivalent of FRE 403.  

Section 352 states: "The court in its discretion may exclude evidence if its probative value is 
substantially outweighed by the probability that its admission will (a) necessitate undue consumption of 
time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the 
jury." CAL. EvID. CODE 352 (2011).  

149. People v. Falsetta, 986 P.2d at 189-90 (emphasis added). The court explained: 
Rather than admit or exclude every sex offense a defendant commits, trial judges 
must consider such factors as its nature, relevance, and possible remoteness, the 
degree of certainty of its commission and the likelihood of confusing, misleading, 
or distracting the jurors from their main inquiry, its similarity to the charged
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consider similar factors before admitting a past act.150 Mandating trial 

courts to consider particular factors when conducting a 403 balancing test 

could significantly affect the outcome of such an analysis and may create 

further inconsistent results between jurisdictions. Furthermore, by 

requiring a trial court to review certain listed factors, the legislature or 

higher courts undoubtedly place a significant amount of credence upon the 

ability of such factors to actually .assist the court in ascertaining the 

probative value of the prior bad act propensity evidence. 15 1 

Last, the manner of application and interpretation of the varying 

factors is anything but consistent and defined. The 403 balancing test was 

perhaps best described by the Washington Supreme Court when it wrote 

that the role of the trial court is to determine, "where the minute peg of 

relevancy will be entirely obscured by the dirty linen hung upon it." 15 2 This 

statement rings even more true when considering how courts are to apply 

and define the plethora of factors that have been developed to "assist" in 

evaluating the admissibility of prior sexual misconduct evidence. Though 

jurisdictions have developed this analysis criterion, trial courts have 

minimal guidance on how to apply and "weigh the articulated factors." 15 3 

Inherent with any Rule 403 analysis is the virtual impossibility of 

quantifying the factors. Absent specific guidelines that assess and define 

the manner in which the factors are to be applied, the incremental probative 

value or prejudice cannot be measured "with any degree of exactitude." 15 4 

To make matters worse, courts have no objective method in how to 

determine which similarities and dissimilarities are significant for the 

purpose of evaluating the admissibility of prior bad act evidence under Rule 

403. In articulating this problem, Professor Charles Ehrhardt points out, 

"[i]n compiling any list of similarities, the items to be included depend 

upon the person compiling the list, creating a risk that the person making 

the list may skew the factors consciously or subconsciously in order to 

achieve a desired outcome." 155 As a result, this critical balancing process 

offense, its likely prejudicial impact on the jurors, the burden on the defendant in 

defending against the uncharged offense, and the availability of less prejudicial 

alternatives to its outright admission, such as admitting some but not all of the 

defendant's other sex offenses, or excluding irrelevant though inflammatory 

details surrounding the offense.  

Id.  

150. See, e.g., ARIZ. R. EVID. 404(c)(1)(C) (2011); WASH. REV. CODE 10.58.090(6) (2011).  

151. See, e.g., Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258, 1268-69 (9th Cir. 2000) 

(noting the importance of a full evaluation of the enumerated factors.) 

152. State v. Goebel, 218 P.2d 300, 306 (Wash. 1950).  

153. State v. Scherner , 225 P.3d 248, 266 (2009) (commenting on factors enumerated in WASH.  

REV. CODE 10.58.090 (2008), which has since been held unconstitutional in State v. Gresham, 269 

P.3d 207 (Wash. 2012)).  

154. C.R. Williams, The Problem of Similar Fact Evidence, 5 DALHOUSIE L.J. 281, 347 (1979) 

("The potential for prejudice possessed by an item of evidence is often largely a matter of guesswork.").  

155. Charles W. Ehrhardt, When Children and the Elderly Are Victims: Balancing the Rights of
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often finds itself unpredictable and arbitrary. In addition to the virtual 
impossibility of quantifying these factors, some scholars argue that there is 
minimal correlation between probative value and prejudice, and thus, they 
exist independent of each other. 1 6 Weighing these independent intangibles 
against each other has been likened to judging a contest between apples and 
oranges in which it is impossible to pick a winner. 157 As a result of the 
inability to quantify factors and accurately correlate between probative 
value and prejudice, the trial courts are left with the "discretion" to 
intuitively guess at which point the unfair prejudice of a factor substantially 
outweighs its probative value.  

A good example of this dilemma is the age factor adopted by many 
jurisdictions when evaluating the admissibility of prior bad act evidence in 
a child sexual abuse prosecution. In United States v. Withorn,15 8  a 
"substantial similarity" was found for purposes of a Rule 403 analysis when 
the complainant and collateral witness were similar in age.159 At what point 
does the age difference between the complainant and similar fact witness tip 
the scales towards substantial unfair prejudice? The answer to this question 
is often based upon the other similarities (or differences, depending upon 
the jurisdiction) that exist between the charged offense and the prior bad act 
evidence. For example, in Payne v. State, the court affirmed the admission 
of collateral act testimony involving the sexual assault of an adult woman in 
a prosecution for child molestation. 160  The court held that the unfair 
prejudice of the age difference was outweighed by the numerous similarities 
between the charged offense and the prior sexual misconduct. 161 Though 
the court admitted the prior bad act evidence despite the age disparity, it did 
not address the correlation between the prejudice of the age disparity and 
the probative value of the similarities. In other words, the court intuitively 
"guessed" an imprecise point at which the significant age difference 

the Accused Against Those of the Victim, 55 U. MIAMI L. REV. 645, 657 (2001).  
156. See Richard Kuhns, The Propensity to Misunderstand the Character of Specific Acts 

Evidence, 66 IOWA L. REV. 777, 805 (1981) ("Probative value and prejudice, however, are not opposite 
sides of the same coin. Rather, they exist independently and in varying degrees in different types of 
specific acts evidence."); see also Aviva Orenstein, Deviance, Due Process, and the False Promise of 
Federal Rule of Evidence 403, 90 CORNELL L. REV. 1487, 1536 (2005) (stating that "the Rule 403 
balance can break down into canned formulas, circular reasoning, and empty gestures"). For a detailed 
discussion regarding the correlation aspects between probative value and prejudice, see IMWINKELRIED, 
supra note 36, 8:26.  

157. Victor J. Gold, Limiting Judicial Discretion to Exclude Prejudicial Evidence, 18 U.C. DAVIS 
L. REV. 59, 73 (1984).  

158. 204 F.3d 790 (8th Cir. 2000).  
159. See id. at 794 (holding that a substantial similarity existed where the victim and collateral act 

witness were "approximately the same age").  
160. 674 S.E.2d 298, 300 (Ga. 2009), overruled on other grounds by Reed v. State, 727 S.E.2d 

112 (Ga. 2012).  
161. Id.

358
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between the witnesses was no longer relevant in the Rule 403 analysis. 162 

Furthermore, the court provided no rationale for its assumption that it was 

necessary to establish sufficient similarities between the charged offense 

and the prior sexual misconduct .to tip the scales in favor of probative 
value.163 

Because of the subjective nature of the value and relevance of these 

factors, the development of consistent and fair analysis guidelines is 

virtually impossible. As a result, trial judges are left with having to engage 

in an exercise of subjective good faith guessing when evaluating the 

admissibility of prior bad act evidence under Rule 403. This dilemma was 

summed up best in a concurring opinion where the judge wrote, "[a]fter five 

years of reflection, I agree with Professor Ehrhardt that the district courts' 

efforts to identify relevant factors in this analysis have added little to the 

existing case-by-case method." 164 

3. Too Much Emphasis on Similarity 

As mentioned above, the similarities between the charged offense 

and the prior bad act are the overarching factors considered when a court 

conducts a FRE 403 balancing test in child sexual abuse prosecutions. 165 

The requirement of demonstrating similarities between the charged and 

uncharged acts is embedded in cases where the evidence is being offered 

under FRE 404(b) for the purpose of establishing identity, intent, or absence 

162. See id. ("No Georgia case holds that the difference in age of the victims is alone 

determinative of similarity. Our precedent consistently holds that it is the totality of the similar facts 

surrounding the crimes which are properly considered in a similar transaction analysis."). A further 
shortcoming in this approach is the exclusive focus on chronological age. For example, a perpetrator 
may offend against an eight-year-old and a fourteen-year-old. However, if the fourteen-year-old is 

severely delayed, and is functioning more like an eight-year-old, the chronological age difference should 
be immaterial in assessing the similarities between the two witnesses. The author was only able to 
locate one case where the trial court considered an adult's developmental age when conducting a similar 
fact analysis involving a child victim. See People v. Domingues, No. H035401, 2011 Cal. App. Unpub.  
LEXIS 4809, at *29 (Cal. Ct. App. June 28, 2011) (finding that "although [one of the victims] was much 
older than defendant's other victims, she had the intellectual capacity of a five to [ten] -year-old child at 
the time of the molestation, which was in the same age range as defendant's other victims"). For a more 
extensive discussion on issues related to child maltreatment and disability, see Kathleen Kendall
Tackett, Thomas Lyon, Greg Taliaferro& Liza Little, Why child maltreatment researchers should 

include children's disability status in their maltreatment studies, 29 CHILD ABUSE AND NEGLECT, 147 

(2005).  

163. See Payne, 674 S.E.2d at 300 (stating only that "where there are sufficient similarities 

between crimes (forcible sodomy), a mere difference in age of the victims (one is an adult and the other 

a child) will not render the prior transaction inadmissible" (citing Kingsley v. State, 603 S.E.2d 78, 79

80 (2004))). This is not limited to the age factor. The same problem exists in the application of all 

factors used in the 403 balancing test when determining the admissibility of prior bad act evidence in 

sexual abuse prosecutions.  

164. Farrill v. State, 759 So. 2d 696, 702 n.2 (Fla. Dist. Ct. App. 2000) (Altenbernd, A.C.J., 

concurring). Although this case was decided prior to the adoption of FLA. STAT. 90.404(2)(b) (2011), 

the issue of Rule 403 factor analysis has not changed.  

165. See supra notes 102-08.
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of mistake.166 
The relevant purpose of admitting prior bad acts evidence to 

establish identity is to show that the charged and uncharged offenses were 
perpetrated by "one and the same man." 167 In establishing such identity, 
commentators hold that the law requires the prosecutor to demonstrate that 
"(1) both crimes were committed with the same or strikingly similar 
methodology; and (2) the methodology is so unique that both crimes can be 
attributed to one criminal." 1 68 The uncharged offense does not have to be 
identical but must be similar enough as to possess signature quality. 169 

"The methodologies must resemble each other so closely that there is a 
reasonable deduction that the same person committed the two crimes." 70 

Thus, logical sense dictates that the inference of identity is strengthened by 
the greater the number of similarities. 171 

Similarities between the charged and uncharged offense must also 
be established when the prosecution attempts to prove the defendant's 
knowledge or intent, or when the prosecution endeavors to disprove that the 
defendant acted with innocent intent-absence of mistake. 172 Such 
similarity requirements are based upon what Wigmore has identified as the 
"doctrine of chances." 1 73 At the heart of this doctrine is that the more often 
the defendant commits a particular act, the less likely it was committed with 
innocent intent or by mistake. In providing the rationale for this doctrine, 
Wigmore states, "[s]ince it is the improbability of a like result being 
repeated by mere chance that carries probative weight, the essence of this 
probative effect is the likeness of the instance." 174 

In cases where the issues are identity, knowledge, or intent, the 
necessity that the prior bad acts be similar is directly related to the logical 
relevance for which the evidence is being offered. However, this is not the 
case when collateral act evidence is offered to establish propensity under 
either the lustful disposition exception or FRE 414 and its state 

166. See supra note 67.  

167. R v. Morris, (1970) 54 Crim. App. 69, 80 (Eng.).  
168. IMWINKELRIED, supra note 36, 3:10 (footnotes omitted) (internal quotation marks omitted).  
169. See, e.g., United States v. Pham, 17 F. App'x 778, 780-81 (10th Cir. 2001) ("'If the crimes 

share elements that possess "signature quality," evidence of the "other crime" may be admitted."' 
(quoting United States v. Gutierrez, 696 F.2d 753, 755 (10th Cir. 1982))).  

170. IMWINKELRIED, supra note 36, 3:10 (footnotes omitted).  
171. Id. at 3:12.  
172. See, e.g., United States v. Garcia, 291 F.3d 127, 137-38 (2d Cir. 2002) (stating that 

similarities between the acts makes the prior act relevant to establishing knowledge or intent); 
Abernathy v. State, 925 S.W.2d 380, 381-82 (Ark. 1996) (stating that the requirement of similarity 
between the prior act and the charged act applies when offered to prove absence of mistake).  

173. JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW, VOL 2 302, at 241 
(Chadbourn rev. ed. 1979).  

174. Plante v. State, 692 S.W.2d 487, 491-92 (Tex. Crim. App. 1985) (quoting WIGMORE, supra 
note 173, 302).
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equivalents.175 The similarities between the prior bad act and the charged 
offense are not relevant to determine one's propensity to sexually victimize 
children. As this issue is examined further, it is crucial to remember that 
similarity is a function of relevance rather than the other way around.  
Hence, when the logical relevance of the collateral crime evidence is to 
establish the defendant's propensity to abuse children, little emphasis 
should be placed upon the similarities when conducting the FRE 403 
analysis. The admissibility of this evidence depends on its probative value 
in establishing propensity, not merely on its similarity. For example, 
suppose a person is charged with inserting his tongue into his ten-year-old 
daughter's mouth at the family home during late night hours. The prior bad 
evidence involves the defendant touching a three-year-old boy's penis in the 
church nursery during Sunday morning worship. The prosecutor offers the 
collateral act evidence to establish the defendant's propensity to sexually 
victimize children under a state equivalent to FRE 414. Assuming that the 
court finds sufficient relevance under FRE 402, an application of the 
commonly accepted "similarity factors" under the FRE 403 balancing test 
would likely result in the exclusion of such evidence. 17 6 However, common 
sense dictates that the probative value of the prior act of molestation is not 
substantially outweighed by the alleged unfair prejudice because of the lack 
of similarities between the two offenses. The prior bad act certainly 
establishes that the defendant has a propensity to sexually victimize 
children. Since the adoption of FRE 414, courts have consistently held that 
prior acts of child molestation suggest a propensity to sexually abuse 
children and are not substantially outweighed by unfair prejudice.177 The 
logical relevance and probative value of propensity evidence does not 
become substantially outweighed by unfair prejudice simply because it does 
not satisfy a list of similarity factors adopted by the courts. Courts must 
move away from applying factors that focus on similarities, and begin to 
focus on factors that are specific to the defendant's propensity to sexually 
abuse children. A more tailored focus will result in a greater uniformity of 
factors, a greater uniformity in application, and a more accurate FRE 403 
assessment of the proffered evidence.  

175. Professor Charles Ehrhardt suggests that the use of the term "similar fact evidence" is 

misleading since the evidentiary act does not have to be factually similar to be admitted; it has to be 

relevant. CHARLES W. EHRHARDT, FLORIDA EVIDENCE 404.9 (2000).  

176. There would be insufficient similarities between the specific sexual abuse perpetrated in the 

charged act and prior act because the charged act involved the defendant inserting his tongue in his 

daughter's mouth, whereas the prior bad act involved the sexual touching of a child's penis.  

Additionally, the location of abuse, the age and gender of the victim, and the nature of the relationship 
between the defendant and the victims were all substantially different.  

177. See, e.g., U.S. v. Summage, 575 F.3d 864, 878 (8th Cir. 2009) ("'Because propensity 
evidence is admissible under Rule 414,' the fact that evidence of prior acts suggests a propensity to 
molest children, 'is not unfair prejudice."' (quoting United States v. Gabe, 237 F.3d 954, 960 (8th Cir.  
2001))).
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IV. Authority, Trust, and Instrumental Physical Force-The Factors That 
Matter 

Understanding the behavior and methods used by those who 
sexually victimize children is paramount in determining the appropriate 
focus of a FRE 403 analysis when evaluating the admissibility of prior 
sexual misconduct. An expert in the area of child abuse research recently 
stated, "[o]ur research can only have an impact if it reaches the right 
people." 178 The "right people" in the context of prior bad evidence are the 
prosecutors who present the prior bad act evidence, the defense attorneys 
who will argue that the probative value of such evidence is substantially 
outweighed by unfair prejudice, and the judges who make the final 
determination.  

A critical starting place in this determination is to possess a 
definitional understanding of sexual abuse and those who perpetrate it. A 
clinical definition of child sexual abuse reads: 

[Child sexual abuse] is the involvement of adults, older children, 
or adolescents in sexual activities with children who cannot give 
appropriate consent and who do not understand the significance 
of what is happening to them. Such activities violate family and 
societal taboos. Sexual abuse includes, for example, sexual 
touching of the genitalia, oral sex, attempted or actual sexual 
intercourse, or including children in child pornography. 7 

"Pedophile" is not a criminal or legal term, but is primarily used by 
a psychologist or psychiatrist for diagnostic purposes. 180 The Diagnostic 

178. Jennifer J. Freyd, What Juries Don't Know: Dissemination of Research on Victim Response 
is Essential for Justice, TRAUMA PSYCHOL. NEwsL. (APA), Fall 2008, at 15-18.  

179. John M. Leventhal, Overview of Child Maltreatment, in CHILD MALTREATMENT: A 
CLINICAL GUIDE AND REFERENCE, 2 (Angelo P. Giardino & Randell Alexander, eds., 3d ed. 2005). See 
DIANE MANDT LANGBERG, COUNSELING SURVIVORS OF SEXUAL ABUSE 80 (Xulon Press, 2d ed. 2003) 
(1997) for a clinical definition of sexual abuse and its constituent parts: 

Sexual abuse of a child . . . consists of any sexual activity-verbal, 
visual or physical-engaged in without consent. The child is considered unable 
to consent due to developmental immaturity and an inability to understand sexual 
behavior....  

Verbal sexual abuse can include sexual threats, sexual comments about 
the child's body, lewd remarks, harassment or suggestive comments.  

Visual sexual abuse includes the viewing of pornographic material, 
exhibitionism and voyeurism.  

Physical sexual abuse includes intercourse, cunnilingus, fellatio, sodomy, digital 
penetration, masturbation in front of the child or masturbation of the adult by the 
child, fondling of the breasts and genitals, and exposure of the child's body to 
others. These may be performed on the child, or the child may be forced to 
perform any or all of the above.  

180. Ryan C. W. Hall & Richard C. W. Hall, A Profile of Pedophilia: Definition, Characteristics
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and Statistical Manual of Mental Disorders (DSM-IV-TR) lists the 
diagnostic criteria for pedophilia as: "[o]ver a period of at least 6 months, 
recurrent, intense sexually arousing fantasies, sexual urges, or behaviors 
involving sexual activity with a prepubescent child or children (generally 
age 13 years or younger)." 81 The DSM-IV-TR also requires that the 
individual be at least 16 years of age and at least 5 years older than the 
child.' 82 However, if any of the above criteria are missing, one cannot be 
clinically diagnosed as a pedophile.' 83 For example, an adult who 
repeatedly engages in sexual activity with a fourteen- or fifteen-year-old is 
not classified as a pedophile.184 "Child molester" is perhaps the most 
common term to describe one who sexually victimizes children. Child 
molester is defined as, "[a]ny older child or adult who touches a child for 
his or her own sexual gratification." 8 5 This will be the term and definition 
used when identifying Rule 403 factors to be considered when evaluating 
the admissibility of prior sexual misconduct.1 86 

In the past thirty years, a considerable increase in the study and 
research has occurred relating to the myriad of issues related to those who 
sexually victimize children.' 87  Although the personalities and 
characteristics of child molesters can be significantly different, "their sexual 

of Offenders, Recidivism, Treatment Outcomes, and Forensic Issues, 82 MAYO CLINIC PROC. (Special 
Article) no.4, 457, 457 (2007).  

181. APA, Diagnostic and Statistical Manual of Mental Disorders 302.2 (4th ed., text rev. 2000).  
182. Id.  
183. See, e.g., Using the Diagnostic and Statistical Manual, AMERICAN PSYCHIATRIC 

ASSOCIATION, http://www.psych.org/practice/dsm (last visited April 5, 2012) ("For each disorder 
included in DSM, a set of diagnostic criteria indicate what symptoms must be present . . . in order to 
qualify for a particular diagnosis.") (emphasis added).  

184. Even though this person would not fall under the clinical definition of a pedophile, it is not 
uncommon for health professionals to still diagnose such an individual as a pedophile. See KENNETH V.  
LANDING, NAT'L CTR. FOR MISSING AND EXPLOITED CHILD., CHILD MOLESTERS: A BEHAVIORAL 

ANALYSIS 19 (5th ed. 2011), available at http://www.missingkids.com/en US/publications/NC70.pdf 
(discussing the diagnostic definition of the term pedophile and noting that "some mental-health 
professionals do apply the term to those with a sexual preference for pubescent teenagers"). Though not 
mentioned in the DMV -IV-TR, hebephilia is a commonly accepted term that defines individuals who 
sexually victimize children between the ages of 14 and 16. See Hall & Hall, supra note 180, at 458.  

185. ABEL & HARLOW, supra note 5.  

186. In this section, the terms "molester" and "offender" will be used interchangeably.  
187. Volumes could not contain the plethora of knowledge that has been gained through extensive 

research on this issue by a significant number of respected scholars and practitioners. To identify the 
most relevant factors when determining the admissibility of prior act evidence, the focus of this article is 
limited to the methods used by child molesters to abuse children. However, for a good sampling 
overview of this research, see generally DAVID FINKELHOR, SOURCEBOOK ON CHILD SEXUAL ABUSE 
(1986); LANNING, supra note 184; ANNA C. SALTER, PREDATORS, PEDOPHILES, RAPISTS, AND OTHER 
SEX OFFENDERS: WHO THEY ARE, How THEY OPERATE, AND How WE CAN PROTECT OURSELVES AND 
OUR CHILDREN (2003); Kristen A. Danni & Gary D. Hampe, An Analysis of Predictors of Child Sex 
Offender Types Using Presentence Investigation Reports, 44 INT'L J. OFFENDER THERAPY & COMP.  
CRIMINOLOGY (2000); Gene Abel, Self-Reported Sex Crimes of Nonincarcerated Paraphiliacs, 2 J.  
INTERPERSONAL VIOLENCE no.1, 3 (1987); David Finkelhor, Gerald Hotaling, I.A. Lewis & Christine 
Smith, Sexual Abuse in a National Survey of Adult Men and Women: Prevalence, Characteristics, and 

Risk Factors, 14 CHILD ABUSE & NEGLECT 19 (1990).
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behavior is often repetitive and highly predictable. Knowledge of these 
sexual-behavioral patterns is extremely valuable. .. "88 The result of this 
behavioral research has been admissible in court to assist the fact finder in 
attempting to understand the methods and techniques of child molesters. 189 

In fact, at least one state supreme court held that the clinical symptoms of 
pedophilia are relevant to establish the defendant's propensity to sexually 
victimize a child. 190 Hence, there is precedent for the admissibility of 
information relating to the common characteristics and behaviors of child 
molesters. Similar data is relevant to establish propensity and should be 
available for consideration during a FRE 403 analysis when determining the 
admissibility of prior sexual misconduct evidence.  

Two necessary components for any child molester when sexually 
victimizing a child are access 191 and control. 192 The offender must have 
access to the child in order to perpetrate the abuse. Similarly, without some 
degree of control, the child molester is unable to victimize the child or 
ensure his or her silence. Three common methods used by child molesters 
in securing access and control of children are: (1) authority, (2) trust, and 
(3) instrumental 193 physical force or threats. 194 Use of these methods is a 
relevant determiner of one's propensity to access and control children 195 

and should be included in the factors considered by the courts when 

188. LANNING, supra note 184, at 51; see also United States v. Romero, 189 F.3d 576, 582-83 
(7th Cir. 1999) (admitting the testimony of an FBI expert on child sexual abuse to explain the methods 
and techniques used by certain child molesters).  

189. Romero, 189 F.3d at 582-83.  
190. See, e.g., State v. Prine, 200 P.3d 1, 15-16 (Kan. 2009), superceded by statute, Act of Apr.  

20, 2009, ch. 30, 2009 Kan. Sess. Laws, as recognized in State v. Hart, 242 P.3d 1230 (2010) ("[T]he 
modern psychology of pedophilia tells us that propensity evidence may actually possess probative value 
for juries faced with deciding the guilt or innocence of a person accused of sexually abusing a child. In 
short, sexual attraction to children and a propensity to act upon it are defining symptoms of this 
recognized mental illness."). In State v. Prine, the Kansas Supreme Court followed the rules of evidence 
and refused to admit the defendant's prior bad acts to prove intent, plan, and absence of mistake or 
accident. Id. at 10-15. The Court discussed the probative value of propensity evidence in child sexual 
abuse cases but recognized that it was the legislature's responsibility to adopt changes to the rules of 
evidence. Id. at 16. After State v. Prine was decided, the Kansas legislature amended its rules of 
evidence to admit propensity evidence of a defendant's commission of sexual misconduct. KAN. STAT.  
ANN. 60-455(d) (2011). Thus, State v. Prine was reversed by statute to allow such propensity 

evidence.  

191. LANNING, supra note 184, at 57 ("The pedophile will almost always have a method of 
gaining access to children.").  

192. Id. at 58 ("[A] pedophile must know how to manipulate and control children."); Id. at 68 
("Child molesters control their victims in a variety of ways.").  

193. As used herein, "instrumental physical force" refers to the real or threatened force necessary 
to accomplish the sexual assault or molestation. See infra notes 204-05, 240-44, 266-71, and 
accompanying text.  

194. See, John Conte, Steven Wolf & Tim Smith, What Sexual Offenders Tell Us About 
Prevention Strategies, Child Abuse and Neglect, Vol. 13, pp. 293-301 (1989); see also infra notes 241
53 and accompanying text.  

195. LANNING, supra note 184, at 27 (summarizing how grooming/seduction techniques by 
molesters are used to "access and control potential and actual child victims").
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engaging in a Rule 403 analysis in child sexual abuse prosecutions.  
Scholars and researchers have developed various methods in which 

to type or categorize child molesters. 196 A description of the offender as 
defined by his or her relationship with the child, however, is the most 
helpful way to demonstrate the application of these three methods. 19 7 Using 
relationship as the identifying standard, the three primary categories of 
child offenders are the stranger molester, the acquaintance molester, and the 
intra-familial molester.198 

A. Stranger Molester 

A stranger molester can be someone that the child has never seen, 
or someone with whom the child has only had minimal prior interactions. 199 
This type of offender is the typical "stranger at the playground" whom 
children are often warned about through popular slogans, such as "stranger 
danger." 200 Stranger molesters are by far the smallest category of child 
molesters. 20 1 A study concluded in 2001 by Gene Abel and Nora Harlow 
discovered that only 10% of molesters reported that they sexually assaulted 
a child who was a stranger. 202 Similarly, in a study of child sexual abuse 
survivors that ended in 1986, Robert Dube and Martine Hbert reported that 
only 22% disclosed being molested by a stranger.203 The three common 
methods of securing access and control over a child are often prevalent in 
the behavior of a stranger molester.  

Instrumental Physical Force And Threats 
Due to the fact that there is no relationship between the offender 

and the child, the primary method a stranger molester uses to gain access 
and control of a child is instrumental physical force or threatened physical 

196. See, e.g., Bhagwan A. Bahroo, Pedophilia: Psychiatric Insights, 41 FAM. CT. REV. 497, 500
01 (2003) (describing the incest-assault continuum typology); LANNNG, supra note 184, at 32-37 
(description of the situational-preferential continuum typology); SALTER, supra note 187, at 69 
(explaining the different terms used by experts to categorize offenders).  

197. In applying the factors for each type of child molester below, the factor with the most 
significance for that particular child molester type will be applied first.  

198. LANNING, supra note 184, at 9. Though these categories are distinctively defined, it is 
important to note that they should be considered on a continuum rather than independent from one 
another. For example, an acquaintance molester may end up marrying the child's parent and becoming 
an intra-familial molester. Id. at 10 ("The offender gradually moves from being a stranger using force to 
an acquaintance using seduction to a father-like or domestic figure using a family-like bond.").  

199. Id.  
200. Press Release, Nancy A. McBride, Nat'l Safety Dir., Nat'l Ctr. for Missing & Exploited 

Children, Child Safety is More Than a Slogan: "Stranger-Danger" Warnings Not Effective at Keeping 
Kids Safer, available at http://www.missingkids.com/missingkids/servlet/ 
NewsEventServlet?LanguageCountry=enUS&PageId=2034 (last visited Apr. 6, 2012).  

201. See supra notes 187-88.  

202. ABEL & HARLOW, supra note 185, at 8.  

203. Robert Dub & Martine Hbert, Sexual Abuse of Children Under 12 Years of Age: A Review 
of511 Cases, 12 CHILD ABUSE & NEGLECT, 321, 328 (1988).
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force.204 Instrumental physical force is the force applied by the child 
molester in order to accomplish the act. It usually involves the physical 
force that is necessary to gain a victim's compliance, such as holding the 
child, physically removing the child to a specific location, or confining the 
child.2 0

1 

Authority 
The authority method is also utilized when the stranger molester 

has actual or perceived authority. Most children are raised to submit to 
those in authority-parents, teachers, religious leaders, and baby-sitters. 206 

Stranger molesters possess a unique opportunity to access and control a 
child when the molester is an authoritative figure or deceives the child into 
believing that they have that authority. 207 

Trust 
It is common knowledge that most children are taught not to trust 

strangers. 208 Thus, an objective of stranger molesters is to convince a child 
that they are not strangers and can be trusted. The molester must disarm the 
child of any preconceptions he or she may have about the meaning of the 
word "stranger." 209 This is usually accomplished without much difficulty 
due to the fact that children can be easily influenced by adults. Dr. David 
Warden, a psychologist at the University of Strathclyde in the United 
Kingdom, writes: 

No matter how intelligent the child, he or she does not 
see the world through skeptical adult eyes . ... Children live very 
much in the present. They can't foresee someone's actions or 
judge their intentions, certainly not at primary school age. They 
have a very weak understanding of motives, they simply take 
someone at face value. The concept of stranger danger is 
difficult, because it clashes with the social constraints on children 

to be polite to adults. Research suggests that children don't really 

know what a stranger is. They feel that once someone tells his 

204. See, e.g., Marshall v. State, 832 N.E.2d 615, 619 (Ind. Ct. App. 2005) (documenting how a 
child was sexually abused by a stranger who forced the child to comply after threatening the child and 
the child's younger brother with a knife).  

205. Lana Stermac, Kathryn Hall & Marianne Henskens, Violence Among Child Molesters, 26 J.  
SEX RES. 450, 453 (1989).  

206. AM. PROSECUTORS RES. INST., INVESTIGATION AND PROSECUTION OF CHILD ABUSE 2 (3d 

ed. 2004).  
207. See, e.g., Hennagan v. Dep't of Highway Safety and Motor Vehicles, 467 So. 2d 748, 749 

(Fla. Dist. Ct. App. 1985) (using his position of authority, a police officer gained access to and molested 
a child).  

208. See, e.g., McBride, supra note 200 (noting that the phrase "stranger danger" has become "so 
pervasive in our culture that it has become part of the lexicon").  

209. See Ernest Allen, Keeping Children Safe: Rhetoric and Reality, JUV. JUST., May 1998, at 16
17 (indicating that a person trying to ensnare a child will attempt to seem caring, persuasive, and non
threatening in order to overcome the label of being a "stranger").
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name, he ceases to be a stranger.210 

The younger the child, the easier it is for the stranger molester to 
lure the child into believing that he or she is not a stranger. 211 Once that 
belief has been set aside, the offender is a significant step closer to 
obtaining the necessary trust needed to molest.  

B. Acquaintance Molester 

An acquaintance molester is a non-family member-such as a 
family friend, clergy member, next door neighbor, law enforcement officer, 
pediatrician, teacher, coach, or volunteer-who is acquainted with the child 
or the child's parents. 212 The acquaintance molester will often work at 
positioning themselves "where they can meet children and have the 
opportunity to interact with children in an unsupervised way." 213 As best 
defined by Kenneth Lanning: "[t]he acquaintance molester, by definition, is 
one of us. He is not simply an anonymous, external threat. He cannot be 
identified by physical description and, often, not even by 'bad' character 
traits. Without specialized training or experience and an objective 
perspective, he cannot easily be distinguished from others." 214 

The acquaintance molester is a larger category of offenders than the 
stranger molester-the same study concluded in 2001 by Gene Abel and 
Nora Harlow found that forty percent of the subject child molesters reported 
molesting a non-family member who was known by the offender. 215 

Acquaintance molesters utilize all three methods of obtaining access and 
control over children-with an emphasis on trust.  

Trust 
The acquaintance molester attains access and control of the child by 

engaging in a process that is designed to secure the trust of the child and 
parent. 216 One scholar has described childhood trust as the "chosen 
battleground" for acquaintance molesters. 217 This gaining of trust is 

210. A. Kent, The Reality of the Nightmare, The Times, August 15, 1990, quoted in Allen, supra 
note 209, at 17.  

211. See, e.g., Mikell v. State, 637 S.E.2d 142, 145-46 (Ga. Ct. App. 2006) (outlining how a six
year-old child agreed to follow a stranger molester to the second floor of her home where she was 
molested).  

212. LANNING, supra note 184, at 8.  

213. HALL & HALL, supra note 180, at 461.  

214. LANNING, supra note 184, at 8.  

215. ABEL & HARLOW, supra note 5, at 8; see also Roland C. Summit, The Child Sexual Abuse 
Accommodation Syndrome, 7 CHILD ABUSE & NEGLECT 177, 182 (1983) ("[A] child is three times more 
likely to be molested by a recognized, trusted adult than by a stranger.").  

216. HALL & HALL, supra note 180, at 461.  

217. SALTER, supra note 187, at 45.
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commonly referred to as the "grooming process." 218 The acquaintance 
molester has the unique ability to identify with children. In describing this 
ability, Kenneth Lanning writes, "[h]e knows how to talk to children, but 
more importantly, he knows how to listen to them." 219 A convicted 
pedophile defined the process as follows: "[t]here's a process of obtaining 
the child's friendship and, in my case, also obtaining the family's friendship 
and their trust. When you get their trust, that's when the child becomes 
vulnerable, and you can molest the child... ." 22 

He goes on to say: 

As far as the children goes [sic], they're kind of easy.  
You befriend them. You take them places. You buy them gifts .  
... Now in the process of grooming the child, you win his trust 

and I mean, the child has a look in his eyes-it's hard to 
explain-you just have to kind of know the look. You know 
when you've got that kid. You know when that kid trusts you.221 

To secure this trust, the acquaintance molester grooms child victims 
by providing a variety of services and gifts, including but not limited to 
attention, affection, kindness, privileges, recognition, alcohol, drugs, 
money, and pornography. 222 Sometimes, the acquaintance molester will 
encourage his own children to befriend the target child in order to provide 
the opportunity to facilitate the grooming process. 223 The trust that 
develops as a result of the grooming process will often reduce the child's 
inhibitions and increase the offender's control over the child.22 4 This toxic 
trust eventually renders the child virtually helpless, creating an environment 
for ongoing abuse, while increasing the likelihood that the victim will 
remain silent. 225 When asked how he kept his victims from reporting, a 
child molester who admitted to raping over 100 victims reported: 

218. See, e.g., State v. Jacobson, 930 A.2d 628, 635-36 (Conn. 2006) (describing the grooming 
stages).  

219. LANNING, supra note 184, at 38.  

220. SALTER, supra note 187, at 42.  

221. Id.  
222. See, e.g., Oliver v. State, 977 So. 2d 673, 676 (Fla. Dist. Ct. App. 2008) (describing how the 

defendant was "[a]lmost like a father figure" because of the attention he showered upon the victim, 

gaining the child's trust and confidence).  

223. See, e.g., State v. DeVincentis, 74 P.3d 119, 125 (Wash. 2003) (en banc) (discussing the 
defendant's "scheme" to befriend children through his own daughter, which brought children into his 
home, providing him with the opportunity to abuse).  

224. LANNING, supra note 184, at 27.  

225. Freyd, supra note 178, at 16 ("Non-disclosure, delayed disclosure, and retraction are 
particularly likely in cases in which the perpetrator is close to the victim."); see also Summit, supra note 
215, at 182-83 ("The fact that the perpetrator is often in a trusted and apparently loving position only 
increases the imbalance of power and underscores the helplessness of the child.").
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Well, first of all I've won all their trust. They think I'm 

the greatest living thing that ever lived. Their families think I'm 

the greatest thing that ever lived. Because I'm so nice to them 

and I'm so kind and so-there's just nobody better to that person 

than me. If it came down to, you know, it came down to, 'I have 

a little secret, this is our little secret,' then it would come down to 

that, but it didn't have to usually come down to that. It's almost 

an unspoken understanding.226 

Not only does the acquaintance molester seek the trust of the child, 

but often he or she first grooms the child's guardian or guardians. 22 7 The 
rationale behind this objective is that the offender will have greater access 
to the child if the trust of the guardian is secured. 22 8 In recounting the 
effects of this family grooming process, the above-referenced molester 
stated: 

You just trick the family into believing you are the most 

trustworthy person in the world. Every one of my victims, their 

families just totally thought that there was nobody better to their 

kids than me, and they trusted me wholeheartedly with their 

children.229 

The trust developed between an acquaintance molester and the 

child and family is often made possible by the position of the offender. 230 

For example, children may develop a trusting relationship with next door 
neighbors who have spent years fostering a "friendship" with the children 
and their parents. On the other hand, children may get into a vehicle alone 
with a youth pastor whom they barely know, simply because of the trust 
they or their family may have for pastors. Often, acquaintance molesters 

will exploit their position in order to open the door to a successful grooming 
process.231 

226. SALTER, supra note 187, at 43.  

227. See, e.g., People v. Waples, 95 Cal. Rptr. 2d 45, 46-47 (Cal. App. 2000) (stating that the 
defendant used his trade skills as a horse trainer to "insinuate himself into families with young girls"); 

Commonwealth v. Ardinger, 839 A.2d 1143, 1144 (Pa. Super. Ct. 2003) (explaining that prior to 
molestation, defendant became "good friends" with child's mother who allowed him to become a 
"substitute father").  

228. LANNING, supra note 184, at 72; see also Adrian v. People, 770 P.2d 1243, 1244 (Colo.  

1989) (stating that the defendant was a trusted friend of victim's family for 15 years before assaulting 
the victim).  

229. SALTER, supra note 187, at 42.  

230. See Lanning, supra note 184, at 76-77.  

231. See, e.g., State v. Jacobson, 930 A.2d 628, 632 (Conn. 2006) (explaining that a youth ice 
hockey coach ingratiated himself into the victim's family prior to molestation).
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Authority 
Though children may be taught to avoid the attention of strangers, 

they are generally instructed to "be obedient and affectionate with any adult 
entrusted with their care."232 As a result, the acquaintance child molester is 
often in a position to exploit his position of authority in order to access and 
silence children. This is most common in positions of authority that have 
substantive exposure with children, such as family friends, teachers, camp 
counselors, baby-sitters, coaches, clergy members, pediatricians, law
enforcement officers, and any type of youth worker. 233 A classic example 
of this dynamic is the abuse perpetrated upon a young Christa Brown by her 
church youth pastor, Eddie. In her book, This Little Light, Brown recounts 
how the acquaintance molester used his authority as a pastor to manipulate 
her into submission.234 She writes: 

Eddie [pastor] always said that God had chosen me for 
something special. I guess I really wanted to believe that.  
Doesn't every kid want to think they're special? Besides, who 
was I to question a man of God? It wasn't my place. My role 
was to be submissive.235 

Not only does authority provide the acquaintance molester with 
access to the child, but it often can be exploited to maintain the child's 
silence.236 In general, direct requests from those in authority have been 
proven to significantly impact compliance of both adults and children. 23 7 

More specifically, children often delay or even fail to report sexual abuse 
"[b]ecause they are loathe to disobey an authority figure who has ordered 
silence." 238 In addition to simply instructing the child to remain silent, 
acquaintance molesters also employ threats, fear, blackmail, 
embarrassment, and confusion.239 

Instrumental Physical Force and Threats 
The Abel & Harlow study found that "slightly more than 12 percent 

[of admitted child molesters] said they used physical restraint, and 11 

232. Summit, supra note 215, at 182.  
233. LANNING, supra note 184, at 77.  
234. See generally CHRISTA BROWN, THIS LITTLE LIGHT: BEYOND A BAPTIST PREACHER 

PREDATOR AND HIS GANG (2009).  

235. Id. at 14.  
236. See Summit, supra note 215, at 191 (explaining that acquaintance molesters often 

successfully encourage secrecy in their child victims).  
237. Bette L. Bottoms, Gail S. Goodman, Beth M. Schwartz-Kenney & Sherilyn N. Thomas, 

Understanding Children's Use of Secrecy in the Context of Eyewitness Reports, 26 LAW & HUM.  
BEHAV. 285, 306 (2002).  

238. Id. at 287.  
239. LANNING, supra note 184, at 58.
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percent said they were physically aggressive." 24 0 There is no doubt that 

certain acquaintance offenders use physical force to exert sufficient control 
over the child in order to facilitate the abuse.241 However, due to their 
ability to successfully manipulate issues of trust and authority, physical 
force is the least used method of acquaintance molesters to establish access 
and control over victims.242 An acquaintance offender who uses physical 
force to control the child is more likely to be reported to law enforcement 
and identified by the child who has been victimized. 243 Use or the threat of 
physical force is most common with acquaintance molesters when the child 
resists the sexual demands of the offender or expresses intent to disclose the 
abuse.244 

C. Intra-Familial Molester 

An intra-familial molester is related to the victim and is someone 
who usually, but not always, lives in the same house as the victim. 245 Some 

scholars consider a live-in boyfriend or girlfriend of the child's parent to be 
classified as an intra-familial molester.246 The intra-familial molester is 

generally considered the largest of the three child molester categories, with 
one study finding that 68% of the admitted offenders sexually victimized a 

240. ABEL & HARLOW, supra note 5, at 12-13. Since this study did not separate out the three 
types of molesters, the percentage for acquaintance molesters is likely lower. See LANNING, supra note 

184, at 10 ("[A]cquaintance child molesters, although sometimes violent, tend by necessity to control 

their victims primarily through the grooming or seduction process and by exploiting the immaturity of 
their victims.").  

241. See, e.g., People v. Watson, 281 A.D.2d 691, 697 (N.Y. App. Div. 2001) (finding that the 
defendant's physical abuse of family members created sufficient control to sexually molest a fourteen
or fifteen-year-old); Sands v. State, 662 S.E.2d 374, 375 (Ga. Ct. App. 2008) (reciting the facts that the 
defendant placed child's hands on his penis and also inserted his penis into her vagina).  

242. LANNING, supra note 184, at 9 (noting the exception of acquaintance molestation related to 
child prostitution). Another exception is that physical force is more commonly used by juvenile sexual 

offenders-over one-third of juvenile sex offenses involve some form of physical force. Victor Vieth, 
When the Child Abuser is a Child: Investigating, Prosecuting and Treating Juvenile Sex Offenders in the 

New Millennium, 25 HAMLINE L. REv. 47, 51 (2001). Adolescent offenders are also more likely to 
employ force or threats as a means of keeping the victim silent after the abuse is completed. Id. This is 
often because the "immaturity, lower cognitive ability, and closeness in age to the victim may make it 
more difficult for the juvenile offender to entice the victim with gifts and desensitization efforts." Id.  

243. LANNING, supra note 184, at 10.  

244. See, e.g., People v. West, 2008 Cal. App. LEXIS 2865, at *4 (Cal. Ct. App. April 7, 2008) 
("When [the child] did not comply with defendant's sexual requests, defendant would yell at [the child] 
and get physically violent (emphasis added)); Murphy v. Merzbacher, 697 A.2d 861, 863 (Md. 1997) 
(reciting the fact that an acquaintance molester threatened each victim with physical violence if they 
reported the abuse).  

245. Donald G. Fischer & Wendy L. McDonald, Characteristics of Intrafamilial and 
Extrafamilial Child Sexual Abuse, 22 CHILD ABUSE & NEGLECT 915, 915 (1998).  

246. LANNING, supra note 184, at 9; see also State v. Rawls, 649 So.2d 1350, 1353 (Fla. 1994) 
(describing a broadly defined familial relationship to be one in which there is a "recognizable bond of 
trust with the defendant, similar to the bond that develops between a child and her grandfather, uncle, or 

guardian").
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child within their family. 247 By the nature of the relationship, most intra
familial offenders have fairly trouble-free access to the target child. 24 8 

Because of greater accessibility, intra-familial victims tend to be overall 
younger than non-familial victims. 24 9 

The primary challenge for the intra-familial molester is not access, 
but the ability to exert sufficient control in order to both perpetrate and 
silence the abuse.21' A seemingly greater correlation and interplay exists 
between the use of trust, authority, and physical force utilized by the intra
familial molester than with the other two categories of molesters.25 1 

However, for the sake of maintaining consistency, each method will be 
reviewed separately.  

Authority 
Authority is the primary manner in which many intra-familial 

molesters maintain long term control over their victims. 252 This control 
derives from their parental-type authority, coupled with the fact that they 
are often the primary provider for the family's basic mental and physical 
necessities.253 For example, the intra-familial molester will often exercise 
authority over the child through exploiting the fact that he is the family 
provider, and that disclosing the molestation will have devastating 
consequences upon the family. 254 This exploitation of authority to 
perpetrate abuse and silence is often augmented in some degree by the trust 
a child has in the abuser's role as a caretaker.255 Furthermore, the intra
familial molester often exercises his authority with older children through 
the use of physical force and threats.256 The use of authority by intra
familial molesters is not limited to just caregivers. Any family member is 
capable of using or attempting to use authority as a mechanism to control 

247. ABEL & HARLOW, supra note 5, at 8; see also FINKELHOR, supra note 187, at 21 
(documenting a survey finding that family members were responsible for perpetrating sexual abuse upon 
29% of all minor females who have been sexually victimized. Of those victims, 6% were abused by a 
father or stepfather).  

248. Biological and step-parents usually reside within the same home as the victim, while more 
distant relatives are often granted access simply because they are a relative. See State v. Merida, 960 
A.2d 228, 231 (R.I. 2008) (describing a granddaughter being molested repeatedly by her grandfather 
while she routinely spent weekends with her grandparents).  

249. Fischer & McDonald, supra note 245, at 925.  
250. LANNING, supra note 184, at 9.  
251. See State v. Etheridge, 352 S.E.2d 673, 681 (N.C. 1987) (opining in dicta that "[t]he youth 

and vulnerability of children, coupled with the power inherent in a parent's position of authority, creates 
a unique situation of dominance and control .... ").  

252. LANNING, supra note 184, at 9.  
253. Such basic necessities include food, clothing, shelter, and attention. Id. at 10.  
254. See, e.g., Ledbetter v. State, 129 P.3d 671, 675 (Nev. 2006) (reciting the facts that the 

stepfather warned the child victim that if she disclosed the abuse, he would go to prison and she would 
be acting selfishly and would break up the family).  

255. DIANE MANDT LANGBERG, ON THE THRESHOLD OF HOPE 113 (1999).  
256. John B. Murray, Psychological Profile of Pedophiles and Child Molesters, 134 J. PSYCHOL.  

211, 214 (2000).
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the child for the purpose of facilitating abuse. However, when the abuser is 

not a caregiver, the effectiveness of this method will largely depend upon 
whether the child perceives the intra-familial abuser to have such 
authority. 25 7 

Trust 

The trust a parent or family member has with a child often provides 
the necessary control to perpetuate long-term abuse.258 Intra-familial 

molesters often subject the child victim to abuse through a distorted 

combination of authority and trust. When children are young, their 

knowledge of sexual matters is limited, and they often do not appreciate the 

wrongfulness of the molester's behavior. 25 9 However, as the child grows 

older and begins to comprehend the wrongfulness of the abuse, they fear 
negative consequences to others and also begin to feel responsible for their 

own abuse.260 Consequently, the intra-familial molester manipulates and 

distorts this familial position to secure acceptance and sexual intimacy with 

the child. This is tragically illustrated by the defendant who took his 
thirteen-year-old daughter on a camping trip and told her that "having 

sexual intercourse with him was the only way she could prove her love for 
him."2 61 

Trust is also utilized by intra-familial molesters to keep child 

victims silent. The survival of children is largely dependent upon a 

successful attachment between the child and the caregiver.262 As a result, 
the child often makes every effort to block out the abuse in order to 

facilitate a "trusting" attachment to the abusive caregiver.263 Not only will 

children unilaterally maintain silence as a mode of self protection, but they 

will also remain silent if instructed to do so by the intra-familial molester. 26 4 

A relationship based upon loyalty, devotion, and trust will foster "an 

overwhelming incentive for a child to abide by a parental request to conceal 

257. See, e.g., State v. J.M., 941 So.2d. 686, 691 (La. Ct. App. 2006) (describing how a ten-year

old victim's grandfather made her play "Doctor" in his greenhouse and made her watch a "dirty 

movie"); People v. Wardlaw, 794 N.Y.S.2d 524, 526 (N.Y. App. Div. 2005) (stating that victim "did as 

she was told" when molested by her half-uncle).  
258. Fischer & McDonald, supra note 245, at 917 ("Duration of abuse has generally been found 

to be greater for intrafamilial than extrafamilial sexual abuse. This has been attributed to the greater 

accessibility of victims in interfamilial cases . . . and the lower likelihood of reporting, or reporting 
early, sexual abuse in intrafamilial cases.").  

259. Tina B. Goodman-Brown et al., Why Children Tell: A Model of Children's Disclosure of 

Sexual Abuse, 27 CHILD ABUSE & NEGLECT 525, 526 (2003).  

260. Id. at 536.  

261. Soper v. State, 731 P.2d 587, 588 (Alaska Ct. App. 1987).  

262. Jennifer J. Freyd, Violations of Power, Adaptive Blindness and Betrayal Trauma Theory, 7 

FEMINISM & PSYCHOL. 22, 26 (1997).  

263. Dr. Freyd has also found that the closeness of victim and perpetrator is related to the 

probability that the child will have some degree of amnesia regarding the childhood sexual abuse. Id. at 

28.  

264. A 1998 study found intra-familial abusers instruct their victims more often than acquaintance 

molesters to remain silent about the abuse. See Fischer & McDonald, supra note 245, at 928.
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information." 2 65 

Instrumental Physical Force and Threats 
Intra-familial offenders use some degree of physical force in 

approximately 17.9% of molestations against a family member. 266 The 
degree of physical force used by intra-familial molesters is generally 
minimal with victims up to the age of eleven. 267 Often, this is "instrumental 
force" associated with the offender grabbing, carrying, or confining the 
child for the purpose of accomplishing the sexual act. 268 As the child gets 
older, the amount of physical force used to perpetrate abuse often 
increases. 269 This increased force serves to prevent or discourage any 
resistance by the child.270 Additionally, as with stranger molesters and 
acquaintance molesters, intra-familial molesters often use threats to 
discourage the reporting of abuse.27 ' 

Trust, authority, and physical force, whether real or threatened, are 
common methods used by the three primary categories of child molesters in 
order to gain access and control of children for the purpose of perpetrating 
sexual abuse.272 Evidence of a defendant's use of these methods will be 
relevant and useful in assisting the court in determining whether the 
defendant's propensity to sexually abuse children is substantially 
outweighed by unfair prejudice.  

V. The Solution 

A. The 403 Propensity Proposal 

The current manner in which prior sexual misconduct evidence is 
evaluated under Rule 403 when offered for propensity purposes lacks 
consistency in factors, consistency in application, and consistency in 

265. Bottoms et al., supra note 237, at 291.  
266. Dub6 & Hbert, supra note 203, at 327.  
267. Fischer & McDonald, supra note 245, at 927.  
268. Stermac, Hall & Henskens, supra note 205, at 453; see also State v. Merida, 960 A.2d 228, 

231 (R.I. 2008) (reciting the fact that the defendant "grabbed and held onto" nine-year-old's breasts 
while also touching the inside of her privates with his fingers); Ledbetter v. State, 129 P.3d 671, 675 
(Nev. 2006) (reciting the fact that a six-year-old woke in pain to find her step-father inserting his fingers 
inside of her vagina).  

269. Fischer & McDonald, supra note 245, at 927.  
270. See, e.g., United States v. Hawpetoss, 478 F.3d 820, 822 (7th Cir. 2007) (noting testimony 

that the defendant sexually assaulted his fourteen-year-old stepdaughter at knifepoint).  
271. See BENJAMIN P. MATTHEWS & DONALD C. BROSS, Mandated Reporting is Still a Policy 

with Reason: Empirical Evidence and Philosophical Grounds, 32 CHILD ABUSE & NEGLECT 511, 512 
(2008) (noting that in 2004, children were the direct source of their own referral in only 0.5% of all 
substantiated abuse cases); see also, Payne v. State, 674 S.E.2d 298, 299 (Ga. 2009) (reciting testimony 
that the defendant held down his eleven-year-old stepdaughter and "threatened her with physical harm"); 
State v. Weatherbee, 762 P.2d 590, 591 (Ariz. Ct. App. 1988) (stating that the defendant threatened to 
hurt his sixteen-year-old daughter with his pistol if she "told anyone about the sexual abuse").  

272. See supra notes 189-98 and accompanying text.
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purpose.273 Common sense dictates that factors be selected based upon 
their studied ability to demonstrate a propensity to sexually victimize 
children. As discussed above, decades of study, research, and court 
decisions have clearly revealed that trust, authority, and instrumental 
physical force and threats are common threads of behavior that are utilized 

by child molesters in gaining access or control over children. Therefore, the 
application of these three specific behavioral methods to a Rule 403 
analysis will provide the necessary uniformity of factors, application, and 
purpose that is currently lacking. I propose that the current method of 
evaluating prior sexual misconduct propensity evidence under Rule 403 in 
child sexual abuse cases be replaced by the following approach: 274 

When evaluating whether the probative value of the 
defendant's commission of a prior child sexual offense is 
substantially outweighed by unfair prejudice pursuant to 
Evidence Rule 403, the trial judge shall consider the 
following propensity factors: 

(A) Whether the prior sexual offense was established 
by a preponderance of the evidence; and 

(B) Whether the prosecution was able to establish by a 
preponderance of the evidence one of the following 
factors: 

(1) Defendant made use of child's trust or the trust 
of child's guardian to access or control the child for 
the purpose of perpetrating the sexual offense; or 

(2) Defendant made use of authority or perceived 
authority to access or control the child for the 
purpose of perpetrating the sexual offense; or 

(3) Defendant made use of instrumental physical 

force or threats to access or control the child for the 
purpose of perpetrating the sexual offense.  

"Instrumental physical force" is defined as force used to 
obtain access or control, including but not limited to 

holding a child down, carrying a child to a specific 
location, or confining a child. Instrumental force is neither 
gratuitous nor excessive force used during or immediately 
preceding the sexual contact.  

273. In this section, Rule 403 refers to the balancing test in Fed. R. Evid. 403 and the state 

equivalents. To make sure that this proposal is not limited in any way to application in only federal 

courts, it is referred to as simply Rule 403.  

274. Jurisdictions that have either adopted the lustful disposition exception through judicial 
precedent or have codified it by statute, but have not codified factors to be considered under Rule 403, 
can simply adopt this proposal by judicial decree.
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In addition to establishing the prior bad act by a preponderance of 
the evidence, this proposal requires the prosecution to introduce additional 
evidence that demonstrates the defendant's use of one of three "propensity 
factors" in carrying out the prior bad act. 275 This proposal does not apply to 
evidence that is being introduced for reasons other than propensity under 
Rule 404(b). 276 

B. Application of The Rule 403 Propensity Proposal 

The Rule 403 Propensity Proposal is best explained through its 
application to the Christopher Smith hypothetical. 277 Mr. Smith has been 
criminally charged with sexually victimizing Kelly Peters when she was 
between twelve and fourteen years of age. While preparing the case for 
trial, the prosecution has discovered three witnesses who allege that they 
were also sexually victimized by Mr. Smith when they were children. The 
prosecutor wishes to introduce the testimony of these three witnesses to 
establish Mr. Smith's propensity to sexually victimize children. 278 

The first step in evaluating the admissibility of such prior bad act 
evidence is the determination of whether it is relevant. As mentioned 
earlier, evidence is deemed relevant if it merely marginally increases the 
probability of a "consequential fact." 27 9 Since this evidence is being offered 
for propensity purposes, the "consequential fact" in this case is the 
propensity for Mr. Smith to sexually victimize a child. Similar to Ms.  
Peters, all three witnesses allege being sexually victimized by Mr. Smith 
when they were children. Though the ages, genders, and circumstances of 
their abuse differ in some degree, the relevancy standard simply requires 
that the evidence "marginally" increase the purpose for which it is being 
offered.280 There is little doubt that all three witnesses who allege some 
form of child sexual abuse at least marginally establish Mr. Smith's 
propensity to sexually abuse Kelly Peters. Having satisfied the relevancy 
test for all three witnesses, the central focus of the admissibility analysis 

275. The proposal no longer requires a similarity analysis between the prior bad act and the 
charged offense. The focus of the analysis is the defendant's propensity to sexually victimize children, 
not the similarity between the two offenses.  

276. If there is no evidence to establish that the defendant used one of the three propensity factors, 
the prosecution remains free to attempt to introduce the prior bad act evidence under Rule 404(b) and its 
403 analysis framework.  

277. In an actual case, both parties and the court would examine many additional facts and 
circumstances when evaluating the admissibility of prior bad act propensity evidence. This hypothetical 
has been kept intentionally simple and short for the sake of application.  

278. For the purpose of this application, it will be assumed this case is being prosecuted in a 
jurisdiction that has adopted the "lustful disposition" exception or its statutory equivalent to FED. R.  
Evm. 414.  

279. Sanders v. State, 724 N.E.2d 1127, 1131 (Ind. Ct. App. 2000) ("The trial court has the 
discretion to admit even marginally relevant evidence."); see supra note 76.  

280. See supra Part III.A.1.
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becomes Rule 403 and the application of the propensity proposal. 281 

The heart of the Rule 403 analysis is the determination of whether 
the probative value of the prior bad act propensity evidence is substantially 
outweighed by unfair prejudice. 282 Thus, a key factor to keep in mind under 
the propensity proposal is that there is no need to compare the similarities 
between the underlying offense and the prior bad act offenses.  

Testimony of Brian Smith: 
Since Brian Smith's testimony related to his abuse is 

uncontroverted, there is little doubt that subsection (A) would be satisfied 
and that the court would find that the prior sexual offense was established 
by a preponderance of the evidence. 283 The court would then move to 
consider the three propensity factors of the propensity proposal under 
subsection (B).284 As Brian's uncle, Christopher Smith could be 
categorized as an alleged intra-familial molester. The evidence is 
compelling that the defendant "made use" of Brian Smith's trust and the 
trust of his parents to gain access and control to perpetrate the sexual abuse.  
The defendant was a family member who lived next door and was often 
asked by Brian's parents to watch him when they traveled out of town.  
This evidence clearly demonstrates that Brian's parents trusted the 
defendant to watch over and care for their little boy for significant periods 
of time. Furthermore, it was during those times when the defendant was 
entrusted with Brian's care that he perpetrated the abuse. Not only did the 
defendant exploit the trust of Brian's parents, but he also undoubtedly made 
use of his authority over Brian to facilitate the continued abuse. Brian 
testified that during the times when he was entrusted into the care of his 
uncle, the defendant used his position of authority as his temporary 
guardian to "order" him into the spare bedroom where he was sexually 
victimized. Last, Brian's testimony clearly demonstrates that the defendant 
used threats about never seeing his parents again to control Brian's silence 
regarding the abuse. Since the court can easily find that Brian Smith's 
testimony satisfies all three factors under the propensity proposal, it is 
reasonable to conclude that the probative value of such testimony is not 
substantially outweighed by unfair prejudice and should be admitted.  

Testimony of Tommy Rickles: 
Since Tommy Rickles's testimony related to his abuse is 

uncontroverted, there is little doubt that subsection (A) would be satisfied 
and that the court would find that the prior sexual offense was established 

281. See Lilly, supra note 73, at 28.  

282. See supra note 4.  

283. There is always the possibility that the witness's testimony could be impeached or severely 
questioned through cross-examination and the testimony of the defendant. At this point there is nothing 
to suggest that this witness's allegations do not satisfy the relatively low threshold of the preponderance 

standard. See supra Part V.A.  

284. See supra Part V.A.
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by a preponderance of the evidence.28s However, there is little, if any, 
testimony to satisfy any of the three subsection (B) factors under the 
propensity proposal. The defendant was merely a stranger who happened to 
be employed at the same camp that Tommy was attending. As an alleged 
stranger molester, there is no evidence that the defendant used the trust of 
Tommy or his parents to provide the opportunity to perpetrate the abuse.286 
Similarly, as a camp cook, there is no evidence that the defendant had any 
authority or perceived authority over Tommy or any of the other camp 
attendees. Furthermore, it is clear that the defendant did not even attempt to 
use authority in order to facilitate the abuse since it was perpetrated during 
the darkness of night while Tommy was asleep. Last, at no time did the 
defendant make any threats to Tommy. His testimony is that as soon as he 
noticed what was happening, he screamed and the defendant immediately 
escaped through a dorm window without saying a word. Additionally, there 
is no evidence that any form of force was used by the defendant to carry out 
the abuse. He simply woke up in his own bed to discover the defendant 
touching his penis. Because none of the three propensity factors under the 
proposal can be established by a preponderance of the evidence, the court 
will likely exclude the evidence because its probative value is substantially 
outweighed by its prejudicial effect. 287 

Testimony of Susanna Phillips: 
Susanna Phillips's testimony concerning her abuse is 

uncontroverted. Thus, there is little doubt that subsection (A) will be 
satisfied and the court will find that the prior sexual offense was established 
by a preponderance of the evidence. 288 Her testimony provides persuasive 
evidence to satisfy two of the three subsection (B) propensity proposal 
factors. The defendant was an acquaintance of Susanna's mother and was 
allowed to move into their apartment where he gained the access and 
opportunity to sexually victimize Susanna. Susanna's mother undoubtedly 
trusted the defendant as evidenced by her allowing him to move into the 
apartment. 289 As an acquaintance molester, the defendant used this trust to 
gain access to Susanna when her mother was asleep in the adjoining room.  
Susanna's testimony does not indicate that the defendant had any actual or 

285. See supra note 283.  
286. The prosecutor could argue that the defendant consciously chose to work at a camp where 

parents entrust their children to others for long periods of time. However, this argument is tenuous at 
best since the defendant was employed as a cook and not a camp counselor. The court would most 
likely conclude that parents do not voluntarily place their children into the trust and care of the camp 
cook.  

287. The prosecution may attempt to introduce this prior bad act testimony under Rule 404(b) and 
its Rule 403 analysis framework.  

288. See supra note 283.  
289. Even though this was a quasi-business arrangement in that the defendant paid rent and 

furnished his own food, it can be convincingly argued that a certain level of trust is normally required 
before one allows another to move into one's home.
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perceived authority over her during the time when he was living at their 
apartment. The fact that this was a quasi-professional living arrangement 
demonstrates that the defendant was more like a tenant than a family 
member. If so, this further demonstrates that the defendant lacked authority 
over Susanna during his two week stay. Though there is no testimony that 
the defendant threatened Susanna, she testified that the defendant moved 
her from the living room couch to her own bed (where he was sleeping) to 
carry out the abuse. Moving the child in order to perpetrate the sexual 
abuse clearly constitutes instrumental force as defined under subsection 
(B)(3) of the propensity proposal. Since two of the three factors under the 
propensity proposal have been established by a preponderance of the 
evidence, it is reasonable to conclude that the court will find that the 
probative value of Susanna Phillips's testimony is not substantially 
outweighed by unfair prejudice.  

Application of the Rule 403 Propensity Proposal to the Christopher 
Smith case study demonstrates the importance of applying factors that 
actually relate to one's propensity to sexually victimize children. For 
example, the testimony of Tommy Rickles would most likely not be 
admissible under the propensity proposal because it lacked all three factors.  
This does not mean that Christopher Smith did not abuse Tommy Rickles; it 
simply indicates that the unfair prejudice of admitting such testimony 
would outweigh any probative value it has to establish his propensity to 
abuse children. On the other hand, the testimonies of both Brian Smith and 
Susanna Phillips clearly demonstrate the probative value of the propensity 
evidence because they are based upon factors that are supported by the 
research and data of known sexual offenders.  

VI. Conclusion 

The admissibility of prior bad act evidence in child sexual abuse 
prosecutions oftentimes makes the difference between a guilty and not 
guilty verdict. As jurisdictions have embraced the admission of this 
evidence for the sole purpose of establishing propensity, it is critical that 
such evidence be carefully scrutinized under FRE 403. If such game
changing propensity evidence is to be admissible, then courts must ensure 
that it be directly probative of known behavioral patterns of those who 
sexually victimize children. The Rule 403 Propensity Proposal establishes 
a relatively simple and consistent method for evaluating the admissibility of 
such propensity evidence. More importantly, this proposal applies a 
fundamental fairness steeped in the knowledge of experts who have spent 
lifetimes studying the behavioral patterns of those who sexually victimize 
children. A uniform application of the Rule 403 Propensity Proposal will 
better ensure that prosecutions for these types of crimes will be based upon 
relevant and probative evidence that directly relates to one's propensity to 
sexually victimize children. Both defendants and complainants are entitled 
to nothing less.
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I. INTRODUCTION 

Jury verdicts are being overturned by some courts of appeals based 
on the courts' analysis of a crime that the defendant was not charged with or 
convicted of, and based on "evidence" that the jury did not consider.  
Specifically, juries are convicting defendants for possessing or receiving 
child pornography on their computer screens, but courts of appeals are 
overturning the convictions by analyzing whether the defendant possessed 
or received a copy of the image found in the defendant's computer's 
"trash," thus disregarding the image that resided on the screen.  

It is unclear why this is happening, but two likely scenarios exist.  
First, it is possible that some courts of appeals do not understand the 
computer technology evidence presented in these cases. Approximately 
seven years ago, Ty E. Howard first recognized that, because images 
displayed on a computer screen are simultaneously captured in another area 
of the computer's hard drive, courts that do not understand computer 
technology are vulnerable to making incorrect findings by basing their 
analysis on the copy found in a separate area of the hard drive-the 
"trash"-instead of on the image that once appeared on the computer 
screen. 1 As Howard prophesized back then: "While gaps in understanding 
may not have resulted in errors of law as of yet, the threat exists."2 

This article takes Howard's initial theory and examines how it has 
played out since originally written by providing a thorough examination of 
all child pornography cases involving images on the defendant's computer 
that have been decided since its publication. This analysis uncovers that 
Howard's identified threat has now become a reality.  

This article then takes Howard's initial proposition a step further, 
and asks whether, instead of misunderstanding technology, it is possible 
that judges are using technology as a loophole to overturn convictions with 
which those judges do not agree.  

1. Ty E. Howard, Don't Cache Out Your Case: Prosecuting Child Pornography Possession Laws 

Based on Images Located in Temporary Internet Files, 19 BERKELEY TECH L.J. 1227, 1253, 1272 
(2004).  

2. Id. at 1272.
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From there, this article examines the various harms that may result 
from the appeals courts' behavior, including harms within the judiciary 
itself, between the three branches of government, and between the 
government and its citizenry.  

This article concludes with suggestions on where we should go 
from here, including a proposal to establish a nationwide database allowing 
judges to publicly register their discontent with the law without having to 
engage in covert nullification.  

Before addressing these bigger questions, however, this article 
starts by explaining the offenses of possessing and receiving child 
pornography, and explaining the unique evidence in prosecutions where 
child pornography is not saved to the computer's hard drive, but where the 
images are instead found in the computer's cyber trashcan.  

II. POSSESSION AND RECEIPT OF CHILD PORNOGRAPHY 

A. Defining Possession and Receipt of Child Pornography 

A defendant is guilty of possessing child pornography if he: (1) 
knowingly possesses or knowingly accesses with intent to view; (2) any 
image of child pornography; (3) that has been transported in interstate 
commerce, including by computer, or that has been produced using 
materials that have been. 3 

Similarly, with respect to receiving child pornography, a defendant 
commits this offense if he: (1) knowingly receives; (2) any child 
pornography; (3) that has been mailed, or shipped or transported in 
interstate or foreign commerce by any means, including by computer. 4 

Thus, other than the interstate commerce element, the three 
elements the government must establish at trial in order to prove either 
possession or receipt are: (1) knowing; (2) possession or receipt; (3) of 
child pornography. 5 Each element is addressed below.  

1. What is Child Pornography? 

Taking the last element first, what is child pornography? Legally, 
child pornography is defined as "any visual depiction" of a "minor" 
engaged in "sexually explicit conduct."6 A minor is defined as someone 
less than eighteen years old who is a real child (not a digitally created 
image).7 

3. 18 U.S.C. 2252(a)(4)(B), 2252A(a)(4)(B) (2006).  
4. Id. 2252(a)(2), 2252A(a)(2).  
5. Patterson v. New York, 432 U.S. 197, 210 (1977) ("[T]he Due Process Clause requires the 

prosecution to prove beyond a reasonable doubt all of the elements included in the definition of the 
offense of which the defendant is charged.").  

6. Id. 2256(8).  
7. Id. 2256(1), (9), (11).
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Section 2256 defines "sexually explicit conduct" as "actual or 
simulated sexual intercourse, including genital-genital, oral-genital, anal
genital, or oral-anal" intercourse; "bestiality; masturbation; sadistic or 
masochistic abuse; or lascivious exhibition of the genitals or pubic area of 
any person."8 

Factually, what does this mean? It means that child pornography 
images are "pictures of real children suffering real sexual abuse."9 Since the 
1970s "the children in [pornographic] images [have become] younger and 
younger, and the images more graphic and violent."10 

2. What Constitutes "Knowing" Possession and Receipt? 

Inadvertent receipt or possession of child pornography is not a 
violation of these statutes-both criminalize only "knowing" receipt and 
possession." This element differentiates those who inadvertently receive 
child pornography from hackers, viruses, spam e-mails, or pop-up 
advertisers, from those who have intentionally and knowingly sought out 
child pornography. 12 

Under the Model Penal Code: 

A person acts knowingly with respect to a material 

element of an offense when: (1) if the element involves the nature 

of his conduct or the attendant circumstances, he is aware that his 
conduct is of that nature or that such circumstances exist; and (2) 
if the element involves a result of his conduct, he is aware that it 
is practically certain that his conduct will cause such a result.13 

Similarly, the Federal Jury Practice and Instructions state that "[t]he 
term 'knowingly' . . . means that [the defendant] was conscious and aware 
of [his action], realized what [he] was doing or what was happening around 
[him], and did not [act] because of ignorance, mistake, or accident. 14 

8. Id. 2256(2)(A). See also Ashcroft v. Free Speech Coal., 535 U.S. 234, 251-53 (2002) 
(holding that the Child Pornography Prevention Act of 1996 unconstitutionally abridged First 
Amendment rights to free speech when it banned all virtual child pornography).  

9. J. Elizabeth McBath, A Case Study in Achieving the Purpose of Incapacitation-Based Statutes: 
The Bail Reform Act of 1984 and Possession of Child Pornography, 17 WM. & MARY J. WOMEN & L.  

37, 60 (2010).  
10. Id. (citing Alexandra Gelber, Assistant Deputy Chief, Child Exploitation and Obscenity 

Section, U.S. Dep't of Justice, Response to "A Reluctant Rebellion" 1 (July 1, 2009), 
http://www.usdoj.gov/criminal/ceos/ReluctantRebellionResponse.pdf); see also id. (citing data from the 
National Center for Missing and Exploited Children showing that "83% of defendants charged with 
child pornography possess pornographic images of prepubescent children").  

11. See supra notes 3-5 and accompanying text.  

12. United States v. Pruitt, 638 F.3d 763, 766 (11th Cir. 2011) (citing Note, Child Pornography, 
the Internet, and the Challenge of Updating Statutory Terms, 122 HARV. L. REV. 2206, 2211-14 

(2009)).  
13. MODEL PENAL CODE 2.02(b) (1962).  
14. 1A Fed. Jury Prac. & Instr. 17:04 (6th ed.).
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Factors that courts of appeals have examined when determining 
whether the evidence sufficiently established that the defendant acted 
knowingly in receiving and possessing child pornography include: (1) the 
number of images found on the defendant's computer-the more images 
that exist, the less likely that a hacker or virus placed the images there;15 (2) 
the titles of the images-the more suggestive the title, the more likely the 
defendant knew what the image would be before he viewed it;16 (3) whether 
the defendant conducted searches on his computer that indicated he was 
actively seeking out child pornography; 17 (4) whether the defendant 
repeatedly accessed websites that contained child pornography; 1 " (5) 
whether the defendant manipulated the images in any way by, for example, 
enlarging, printing, or forwarding them; 19 and (6) whether the defendant 

15. See, e.g. United States v. Payne, 341 F.3d 393, 404 (5th Cir. 2003) (holding that the number of 
child pornography images found in the defendant's possession supported an inference that he knew he 

was receiving child pornography). In Payne, the defendant, the owner of a bail bonds company, bonded 
a 17-year-old girl out of jail. Id. at 396. Because the girl could not afford bond, Payne required her to 
pose for nude pictures and have sex with him in lieu of a bond fee. Id. He posted the nude pictures on a 

sexually explicit website. Id. A search of the defendant's house uncovered a computer and disks 
containing images of pornography, some of which depicted teenage children and young children. Id. at 
398. The defendant admitted to downloading the child pornography, but claimed that he could not see 

the images until after he downloaded them. Id. The court concluded that, "the number of images in 

Payne's possession, taken together with the suggestive titles of the photographs, and Payne's testimony 

that he knew he was receiving child pornography, supported the jury's inference that Payne knew he 

was receiving child pornography." Id. at 404. See also United States v. Irving, 452 F.3d 110, 122 (2nd 
Cir. 2006) (finding the evidence sufficient to support the defendant's conviction where 76 files 

containing child pornography were stored on the computer).  

16. See, e.g., Payne, 341 F.3d at 403 & n.7 (finding that the suggestive titles of images on the 
defendant's computer, including titles such as "help mom," "nude Deb," "four teen," "12 F K," "11 

pose," "mom teach," and "10 on dad," supported the inference that the defendant knew that the images 

contained child pornography before viewing them).  
17. See, e.g., United States v. Kain, 589 F.3d 945, 948-50 (8th Cir. 2009) (noting that the 

defendant's internet browsing history included evidence of repeated accessing of websites containing 
child pornography); see also Arizona v. Jensen, 173 P.3d 1046, 1052 (Ariz. Ct. App. 2008) ("There is no 
question that the defendant knowingly received the images because he actively searched for those types 

of images on the computer over an extended period of time, resulting in nearly 25,000 hits for websites 

containing certain key phrases and combinations of words often associated with child pornography and 

exploitation of minors."); Tecklenburg v. App. Div. Super. Ct., 87 Cal. Rptr. 3d 460, 465-66, 473 (Cal.  
Ct. App. 2009) (where the defendant used searched terms indicative of someone searching for child 
pornography-such as "incest," "Lolita," and "underage"-and where his work computer showed 

similar searches, images, and accessed websites containing child pornography, the evidence sufficiently 
supported the jury's finding of guilt). In Kain, the defendant's computer contained images of "pre
pubescent females engaged in sexual intercourse with, performing oral sex on, and masturbating adult 

males." Kain, 589 F.3d at 948. These images were found in the defendant's internet cache. Id. Similar 
images were located in a saved file on the defendant's hard drive. ' Id. Because the defendant's 

computer's internet browsing history showed that the defendant had actively sought out child 
pornography, and because he admitted to downloading the images, the evidence was sufficient to 
support the defendant's conviction. Id. at 949.  

18. See, e.g., Tecklenburg, 87 Cal. Rptr. 3d at 465-66 (noting that the defendant had visited 
websites containing child pornography on his home computer as well as several computers at his place 
of work); Jensen, 173 P.3d. at 1052 (noting that the defendant "actively searched" for child pornography 
"over an extended period of time").  

19. See, e.g., United States v. Romm, 455 F.3d 990, 999-1001 (9th Cir. 2006) (noting that the 
defendant "could copy the images, print them or email them to others, and did, in fact, enlarge several of 
the images"). In Romm, the defendant argued that his possession and receipt convictions could not stand
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confessed.20 

The scienter requirement of both "knowing receipt" and "knowing 
possession" is mainly an issue of fact, not law.21 The jury is tasked with 
analyzing all the evidence and testimony and determining whether the 
defendant knowingly sought out and accepted child pornography or whether 
he himself was a victim and unwitting recipient of the images.22 

3. What is "Possession" and "Receipt?" 

With respect to the final element, neither statute defines possession 
or receipt. 23 The ordinary meaning of "possess," however, is "[t]he fact of 
having or holding property in one's power; the exercise of dominion over 
property." 24 Courts have explained that, "to establish possession, '[t]he 
government must prove a sufficient connection between the defendant and 
the contraband to support the inference that the defendant exercised 
dominion and control over [it].' 25 

As one court has pointed out, when a person views child 
pornography on his computer screen, he has dominion and control over the 
image at that moment: "A computer user who intentionally accesses child 
pornography images on a website gains actual control over the images, just 
as a person who intentionally browses child pornography in a print 
magazine 'knowingly possesses' those images, even if he later puts the 
magazine down without purchasing it."2 6 

With regard to receipt, "[t]he ordinary meaning of 'receive' is to 
'knowingly accept'; 'to take possession or delivery of; or 'to take in 
through the mind or senses.'"7 

Receipt and possession are not always two entirely distinct 
offenses: "'Generally federal statutes criminalizing the receipt of 
contraband ... require a knowing acceptance or taking of possession of the 

because he could not control the images found in his internet cache. Id. at 997-98. The court rejected 
this argument, holding that the defendant "exercised dominion and control over the images in his cache 
by enlarging them on his screen, and saving them there for five minutes before deleting them," because 
"while the images were displayed on Romm's screen and simultaneously stored to his laptop's hard 
drive, he had the ability to copy, print, or email the images to others." Id. at 998.  

20. See, e.g., Payne, 341 F.3d at 404 (noting the defendant's "testimony that he knew he was 
receiving child pornography" as support for the jury's inference that the defendant "knew he was 
receiving child pornography"); Kain, 589 F.3d at 949 (noting that "when arrested, [the defendant] 
admitted he owned the computer and had used it to download 40-50 images of child pornography").  

21. Pruitt, 638 F.3d at 766-67.  
22. Id. at 767.  
23. 18 U.S.C. 2252, 2252A (2006).  
24. United States v. Flyer, 633 F.3d 911, 918 (9th Cir. 2011) (quoting Romm, 455 F.3d at 999).  
25. Romm, 455 F.3d at 999 (quoting United States v. Carrasco, 257 F.3d 1045, 1049 (9th Cir.  

2001).  
26. United States v. Kain, 589 F.3d 945, 950 (8th Cir. 2009).  
27. Pruitt, 638 F.3d at 766 (quoting WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY: 

UNABRIDGED 1894 (1993)).
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prohibited item."' 2 8  Thus, "by proving that a person 'knowingly receives' 
child pornography, the [g]overnment necessarily proves that the person 
'knowingly possesses' child pornography." 29 In other words, possession is 
a lesser included offense of receipt. 3 0 

While a defendant may not be guilty of receiving child pornography 
without first having possessed it at the moment of receipt, the same is not 
true in reverse. 31 That is, an individual may not have knowingly received 
child pornography but can later go on to knowingly possess it.3 2 This is 
true where, for example, a person creates the pornography himself.3 3 In 
addition, where a defendant inadvertently receives child pornography 
because he was not seeking it, the government cannot prove the elements of 
knowing receipt.34 But if that same individual decides to keep the image 
once he views it, he is guilty of knowingly possessing it.  

Putting all of these concepts together, the jury must find that a 
defendant knowingly sought out child pornography and exercised dominion 
and control over the images by viewing them before they can find a 
defendant guilty of either possession or receipt.  

III. POSSESSION AND RECEIPT PROSECUTIONS WHERE 
EVIDENCE OF THE CRIME IS FOUND IN THE DEFENDANT'S 
CYBER TRASH 

As computers become ubiquitous, the typical child pornography 
prosecution involves the defendant having possessed and/or received the 
images on his computer. 35 Indeed, in 2009, 97.2% of child pornography 
cases involved a computer. 36 

In many, if not most, possession and receipt prosecutions, the 
defendant has saved hundreds or thousands of images onto his computer 

28. United States v. Bobb, 577 F.3d 1366, 1372 (11th Cir. 2009) (quoting Romm, 455 F.3d at 
1001); see also United States v. Ladd, 877 F.2d 1083, 1088 (1st Cir. 1989) (recognizing that a person 
must possess an item in order to have received it).  

29. Bobb, 577 F.3d at 1373 (citing Blockburger v. United States, 284 U.S. 299, 304 (1932)).  
30. Id. at 1375; see also United States v. Miller, 527 F.3d 54, 72 (3d Cir. 2008) (finding that 

possession of child pornography is a lesser included offense of receipt of child pornography); United 
States v. Davenport, 519 F.3d 940, 947-48 (9th Cir. 2008) (same).  

31. Id. at 1373 & n.15.  
32. Id. at 1373 n.15.  

33. Id.  
34. See supra note 14 and accompanying text.  
35. The defendants charged with committing possession of child pornography offenses are 99% 

middle-aged male. James M. Byrne, Arthur J. Lurigio & Roger Pimentel, New Defendants, New 
Responsibilities: Preventing Suicide among Alleged Sex Offenders in the Federal Pretrial System, 73 

FED. PROBATION 40, 41-42 (2009). As such, this article refers to defendants by using the masculine 
pronoun "he," but it should be noted that women do account for a small percentage of defendants 
charged with possessing child pornography. Id.  

36. United States v. Dorvee, 616 F.3d 174, 186 (2d Cir. 2010) (citing UNITED STATES 
SENTENCING COMMISSION, USE OF GUIDELINES AND SPECIFIC OFFENSE CHARACTERISTICS: FISCAL 

YEAR 2009 37).
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hard drive or onto an external storage device. 37 Sometimes, however, child 
pornography images are found on a defendant's computer, but those images 
have not been intentionally saved to the computer's hard drive.3 8 If the 
prosecutor decides to prosecute the case, he must convince the jury that the 
images were on the computer screen at one time-and that at that time, the 
defendant viewed the images, and thus possessed them.39 

A. The Computer's Internet Cache and Unallocated Space 

An image finds its way onto a defendant's screen in different ways.  
One way is when the defendant visits an Internet website containing child 
pornography. 40 In that case, the defendant accesses the website and, once 
accessed, the website's images appear on the defendant's computer 
screen.41 

Once the image is on the screen, the defendant has several choices 
of what to do next. He controls the image at that point and "can enlarge it, 
zoom in or out, rotate it, print it, and/or show it to others." 42 In addition, he 
can save the image to a file on his hard drive or an external storage device, 
or he can choose to not save the image at all. 43 

If the defendant saves the image onto the computer hard drive, the 
image "becomes part of the data on the computer and can be accessed at 
any time without an Internet connection." 44 And "even if the user decides 
not to look at an image ever again, the image will remain on the computer 
until the user takes affirmative steps to delete it."4 5 

Some may assume that if they do not save an image on their 
computer screen, there is no record showing that the image was ever there.  
After all, if the image was not saved onto the hard drive, how would the 
computer's hard drive maintain a copy of it? 

This assumption, however, is wrong: the image stays on the 
computer's hard drive even though the defendant never saved it there.4 6 

This is true because, when a computer user accesses a website and the 
website appears on the screen, the web browser automatically saves the 

37. Id.  
38. Giannina Marin, Possession of Child Pornography: Should You Be Convicted When the 

Computer Cache Does the Saving for You?, 60 FLA. L. REV. 1205, 1210 n.42 (2008).  
39. See discussion infra Part III.B.l.  
40. The defendant may also open an image from an external storage device, such as a disc or 

thumb drive. In addition, the defendant may participate in a peer-to-peer file sharing program, such as 
Limewire, where he is able to access images stored on other individuals' computers and then view those 
images on his own computer screen. See Note, Child Pornography, the Internet, and the Challenge of 
Updating Statutory Terms, 122 HARv. L. REV. 2206, 2211 (2009).  

41. Marin, supra note 38, at 1212.  

42. Id.  

43. Id.  
44. Id.  
45. Id.  
46. Id. at 1213.
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content of the visited website, without any action by the defendant and 

often without the defendant's knowledge that it is happening. 47 The images 
from the website are saved in an area of the hard drive known as the 

internet cache (pronounced "cash"). 48 

In other words, "the first time a user visits a website two 

simultaneous processes occur: (1) the computer opens the website and 

shows it on the screen, and (2) the computer creates a copy of all the data 

on that website and stores it in the cache." 49 Thus, an image will not be 

stored in the cache unless the website from which it came was, at one time, 
on the computer screen.  

The cache exists as a benefit to the computer user.50 When the user 

returns to his computer after time away and attempts to access a website 

that he previously accessed, the browser retrieves the page from the cache, 

instead of the Internet, and, by doing so, is able to display the page more 

quickly.51 The cache maintains copies of the stored images for a certain 

amount of time, and will purge the copy only when room is needed to store 
new images. Thus, the data is discarded "on a first in, first out basis."5 2 

Computer users can purchase software to increase the size of their 

cache, or, alternatively, can manually, or with the assistance of commercial 

software, delete the contents of the cache. 53 In addition, a user who knows 

how to find the internet cache can view the images stored there.5 4 Once the 

user views the images, the user can print, rename, or save the file 

elsewhere-the same thing the user can do with any other file. " 

When an image is deleted from the cache, or from anywhere on the 

hard drive, that image is not immediately erased; instead, the area where the 

image is located becomes designated as unallocated space.5 6  This 

designation communicates to the computer that it can write over the deleted 

47. See United States v. Pruitt, 638 F.3d 763, 765 n.1 (11th Cir. 2011) (citing MICROSOFT 

COMPUTER DICTIONARY 81 (5th ed. 2002) (defining computer "cache" as a "special memory subsystem 

in which frequently used data values are duplicated for quick access")); United States v. Dobbs, 629 

F.3d 1199, 1201 n.1 (10th Cir. 2011) (equating "cache" with "temporary internet files"); United States v.  

Flyer, 633 F.3d 911, 918 (9th Cir. 2011) ("Cache files are located in an area to which the internet 

browser automatically stores data to speed up future visits to the same websites." (internal quotations 

omitted)); United States v. Kain, 589 F.3d 945, 948 n.3 (8th Cir. 2009) (same); Marin, supra note 38, at 
1213 ("[T]he average computer user does not know how or why the process works.").  

48. Howard, supra note 1, at 1229-30.  
49. Marin, supra note 38, at 1213.  

50. Howard, supra note 1, at 1230 n.4.  

51. Howard, supra note 1, at 1230; Marin, supra note 38, at 1213.  

52. Howard, supra note 1, at 1231 n.6 (citing Brian D. Davison, A Web Caching Primer, 5 IEEE 

INTERNET COMPUTING, 38, 39 (2001), available at http://ieeexplore.ieee.org/stamp/ 

stamp.jsp?tp=&arnumber=939449&userType=inst&tag=1; Marin, supra note 38, at 1213 n.67 (citing 
JIM HANDY, THE CACHE MEMORY BOOK 9 (2d ed. 1998)).  

53. Howard, supra note 1, at 1231; United States v. Romm, 455 F.3d 990, 995 (9th Cir. 2006); 
Marin, supra note 38, at 1214.  

54. Romm, 455 F.3d at 995.  

55. Id.; Marin, supra note 38, at 1213-14.  

56. Howard, supra note 1, at 1234 n.22.
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data with new information.57 If the cache needs space to store images from 
recently accessed websites, the old images in the cache become part of the 
computer's unallocated space, and remain designated so until they are 
written over by new data. "Even if retrieved, all that can be known about a 
file in unallocated space (in addition to its contents) is that it once existed 
on the computer's hard drive."58 

When a defendant's computer is searched, forensic examiners can 
recover the material in the computer's cache and in the unallocated space.59 

Consequently, if a defendant has accessed websites containing child 
pornography, the forensic examiner may, assuming that the images have not 
been deleted from the cache and written over from the unallocated space, 
see the images that were accessed from those websites. 60 In addition, the 
forensic examiner may "learn extensive information about a suspect's 
browsing history, including the particular websites visited, the number of 
times visited, the degree of manipulation (such as enlarging, cutting, or 
pasting) of images, and any downloading activity." 61 

Where a defendant accesses a website containing child 
pornography, and views child pornography images on his computer screen 
but does not save the images to his hard drive, the only evidence the 
prosecutor may have of what the defendant actually viewed on his screen 
are the images found in the cache.6 2 If the images are designated as eligible 
to be written over, they will be found in the unallocated space. 63 

Prosecutors confronted with child pornography found in the 
defendant's cache, unallocated space, or both, may seek to indict for 
possession or receipt of child pornography. 64 If a defendant is convicted at 
trial, he will likely appeal the case, and may argue that the evidence was 
insufficient to support the jury verdict. On appeal, the judges have 
reviewed the evidence in two different ways.  

B. The Two Approaches Adopted by Courts of Appeals when Reviewing 
Defendants' Convictions 

Ty. E. Howard was the first to identify that appellate courts have 
adopted two conceptual approaches when deciding child pornography cases 
where evidence of the images was found only in the cache.65 

Under the first approach-what Howard calls the "Present 
Possession approach"-courts of appeals "hold[] that the presence of those 

57. United States v. Pruitt, 638 F.3d 763, 765 n.2 (11th Cir. 2011).  
58. Id. (citing United States v. Flyer, 633 F.3d 911, 918 (9th Cir. 2011)).  
59. Howard, supra note 1, at 1234-36.  
60. Id.  

61. Id. at 1236.  
62. Id. at 1230-31.  
63. Pruitt, 638 F.3d at 765 n.2.  
64. United States v. Batchelder, 442 U.S. 114, 123-24 (1979).  
65. Howard, supra note 1, at 1254-55.
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images within the cache constitutes actual knowing possession of child 
pornography at the time the images are found." 66 Because a forensic exam 
found the images in the cache, courts that adopt this conceptual approach 
analyze whether the evidence sufficiently established the defendant's 
knowledge of, and control over, the images while they are stored in the 
cache. 67 In other words, they will analyze whether the evidence, discussed 
in Part III.B.2 below, sufficiently established that the defendant possessed 
child pornography images in the cache.68 

The problem with this approach is that it ignores the fact that the 
defendant previously received and possessed the image on the computer 
screen. A defendant possesses the child pornography when he views it. He 
should not walk free simply because evidence of the crime was found after 
the crime was committed.  

In contrast, under the "Evidence Of approach," courts of appeals 
place "legal significance on the images that the computer user sought out 
and placed on his computer screen. This approach holds that the copies of 
images found in a cache constitute evidence of some prior (but no less real) 
knowing possession... ."69 Courts using this approach analyze whether 
the evidence (the images in the cache) sufficiently established the 
defendant's knowledge of, and control over, images while they were 
previously displayed on the computer screen. 70 In doing so, this approach 
recognizes the offense's harms and respects the evidence for what it shows.  

Even though the same statute was charged in the trial court below, 
the evidence needed to sustain a conviction on appeal will be different 
under each approach.  

1. Evidence Needed to Sustain a Conviction under the Evidence Of 
Approach 

If courts use the Evidence Of approach, the defendant's argument 
regarding his knowledge of, and access to, the cache are irrelevant because, 
under this approach, the court analyzes whether the evidence sufficiently 
established that the defendant possessed the child pornography images 
while they were on his computer screen.71 Images found in the cache are 
simply evidence of the prior possession that the defendant had when the 
images were on his screen.72 

Under the Evidence Of approach, evidence needed to establish the 
knowledge element includes, for example, whether the defendant 

66. Id. at 1254.  

67. Id. at 1256-61.  
68. See discussion infra Part II.B.2.  
69. Howard, supra note 1, at 1254.  

70. Id. at 1255.  
71. Id.  

72. Id.
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methodically sought out child pornography by using search terms 
associated with child pornography, 73 whether the defendant accessed 
websites that contain child pornography, 74 and whether the defendant 
confessed to the crime. 75 

To establish the possession or receipt (or, in other words, the 
control) element, an example of needed testimony is that the defendant 
could have enlarged, copied, sent, or saved the image while it was on the 
computer screen. 76 It is of no moment that the image was also found in the 
cache or unallocated space. To illustrate this point, the following analogy 
provides an example of how a traditional child pornography investigation 
would proceed where the child pornography images were first found in an 
actual trash can.  

If law enforcement goes to someone's house and finds child 
pornography in his trash can sitting by the curb, this fact is interesting, but 
certainly not dispositive that the home owner has committed a criminal 
offense. It is enough, however, for the police to continue investigating. If 
the police knock on the door and talk to the home owner, who admits that 
the trash can is his, this admission is perhaps probative of the home owner's 
guilt, but officers will still want more evidence.  

If officers discover that no one else lives at the house, the 
likelihood that the child pornography belonged to someone other than the 
home owner decreases. Furthermore, if officers find the receipt to the 
trashed magazine in the house, with the defendant's name and credit card 
information on it, that is even more probative of the defendant's guilt. And 
if officers find other evidence of child pornography in the house, a jury will 
likely find that the defendant himself possessed the child pornography at 
one point before trashing it.  

Prosecutors confronted with this evidence will not charge the 
defendant with possessing images while they lay in the trash can at the side 
of the street-nor will they argue this to the jury. Instead, a prosecutor will 
argue to the jury that the defendant held the magazine in his hands and 
viewed the pictures, and when he was done with it, he threw it away.  

It is precisely because the defendant held the magazine in his hands 
and looked at the pictures that the jury finds him guilty. It does not matter 
to the prosecution or the jury that the defendant did not intend to retrieve 

73. See, e.g., United States v. Pruitt, 638 F.3d 763, 765 (11th Cir. 2011) (noting that the defendant 
"had on several different dates employed child-pornography-related search terms").  

74. See, e.g., United States v. Kain, 589 F.3d 945, 949 (8th Cir. 2009) (noting that the defendant's 
Internet Explorer browsing history "evidenced repeated accessing of sites such as '/lolita_kds.html,' 
'Underground-love.com,' and 'XXX-Land.com"').  

75. See, e.g., id. at 949 (noting that the defendant had "admitted he owned the computer and had 
used it to download 40-50 images of child pornography").  

76. See, e.g., United States v. Romm, 455 F.3d 990, 998 (9th Cir. 2006) (holding that the 
defendant exercised dominion and control over the images because "[w]hile the images were displayed 
on Romm's screen and simultaneously stored on his laptop's hard drive, he had the ability to copy, print, 
or email the images to others").
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the images from the trash can, nor would the defense assert this as his 
defense because it is simply irrelevant to the charged conduct. With this 
analogy in mind, the following is an example of a case where the images 
were found in a cyber trashcan.  

In United States v. Kain,77 the defendant was convicted of 
possessing child pornography after a computer forensic examination 
uncovered 100 or more child pornography images on his computer. 78 Some 
of these images were located in the computer's cache. 79 These images 
included prepubescent females engaged in sexual intercourse with, 
performing oral sex on, and masturbating adult males.80 The defendant 
admitted to possessing the images. 81 

The court of appeals adopted the Evidence Of approach, and 
affirmed the verdict, finding the evidence sufficient. 82 In doing so, it wrote 
that "[t]he presence of child pornography in temporary internet and orphan 
files [the cache] . . . is evidence of prior possession of that pornography." 83 

Thus, the court held the evidence that the defendant possessed the images 
while the images resided on his computer screen to be sufficient, and copies 
of these images ultimately located in the cache were simply probative of 
that earlier viewing. 84 It was while the images appeared on the screen that 
the defendant committed his offense.85 

In other words, "[the defendant's] crime was complete at the 
moment he viewed the images on his monitor because, at that moment, he 
necessarily had the ability to control the images, regardless of whether or 
not he exercised control." 86 An image found in the cache "[is] like 
fingerprints left at the scene of a crime, merely evidence of his actual 
criminal activity." 87 

2. Evidence Needed to Sustain a Conviction under the Present Possession 
Approach 

Under the Present Possession approach, it is relevant for the 

77. 589 F.3d 945 (8th Cir. 2009).  
78. Id. at 947-48.  
79. See id. at 948 ("[S]ix images [were found] in the computer's 'temporary internet' and 'orphan' 

files. . .. 'temporary internet' files [are] locations where the computer temporarily stores web pages that 
were previously viewed 'so they can be viewed on the computer itself."').  

80. Id.  
81. See id. ("[W]hen arrested, Kain admitted he owned the computer and had used it to download 

40-50 images of child pornography .... ").  
82. Id. at 950.  

83. Id.  
84. Id.  
85. See id. ("Congress . . . made clear its intent to prohibit the viewing of child pornography in 

order to protect its child victims.") 

86. United States v. Dobbs, 629 F.3d 1199, 1216 (10th Cir. 2011) (Briscoe, J. dissenting) (citing 
U.S. v. Romm, 455 F.3d 990, 1000 (9th Cir. 2006)).  

87. Id. at 1213 (Briscoe, J. dissenting).
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defendant to argue that the evidence was insufficient to sustain the jury's 
guilty verdict because he simply could not have possessed images in the 
cache where there was no evidence that he even knew of the cache's 
existence or that he ever accessed, or even knew how to access, the cache.88 
Because possession, and consequently receipt, requires that the defendant 
maintain dominion and control over the images, 89 if the defendant has not 
accessed the cache, he necessarily has not exercised dominion and control 
over the images stored there.  

Thus, under this approach, the evidence noted above for the 
Evidence Of approach is needed, plus the additional evidence that: (1) the 
defendant knew that his cache exists (relevant to the knowledge element); 
(2) the defendant knew child pornography images were in his cache (also 
relevant to the knowledge element); and (3) the defendant knew how to 
access the images in the cache so that he had the ability to enlarge them, 
send them, save them, rotate them, or something similar (relevant to the 
control element).  

One example of a court adopting this framework can be found with 
Worden v. State.90 In that case, after the grandmother of two children-one 
eleven and the other nine-discovered the defendant fondling the children, 
she reported the defendant to the police, who, as part of their investigation, 
seized and searched the defendant's computer. 91 The forensic examination 
uncovered multiple images of child pornography in the computer's cache 
file.92 

After the defendant was convicted by a jury, the court of appeals 
adopted the Present Possession approach and reversed the defendant's 
conviction, finding that the "[s]tate did not present sufficient evidence to 
convict [the defendant] of possession of child pornography." 93 Although 
the court noted that the defendant had repeatedly and intentionally accessed 
Internet websites containing child pornography, 94 the court of appeals still 
reversed because the state did not present any evidence that the defendant 
was aware of the internet cache. 95 The court found that, "where a defendant 
is not aware of the existence of the cache files, he has not committed a 
crime."96 

88. See Marin, supra note 38, at 1219 ("In cases involving prosecutions of cached images, 
defendants advance two main arguments: (1) lack of knowledge regarding the cache function; and (2) 
lack of access to the cached files.").  

89. See, e.g., United States v. Romm, 455 F.3d 990, 998 (9th Cir. 2006) ("In the electronic 
context, a person can receive and possess child pornography without downloading it, if he or she seeks it 
out and exercises dominion and control over it.").  

90. 213 P.3d 144 (Alaska Ct. App. 2009).  
91. Id. at 145.  
92. Id.  
93. Id. at 145.  
94. Id. at 147.  
95. Id.  
96. Id. at 148.
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3. Outline of Cases Using the Two Approaches 

The following chart illustrates federal cases following the two 
approaches: 

THE EVIDENCE OF APPROACH 

" United States v. Pruitt, 638 F.3d 763 (11th Cir. 2011).  
" United States v. Zarn, 365 F. App'x 838 (9th Cir. 2010).  
" United States v. Kain, 589 F.3d 945 (8th Cir. 2009).97 

THE PRESENT POSSESSION APPROACH 

" United States v. Flyer, 633 F.3d 911 (9th Cir. 2011).  
" United States v. Dobbs, 629 F.3d 1199 (10th Cir. 2011).  
" United States v. Romm, 455 F.3d 990 (9th Cir. 2006).  
" United States v. Kuchinski, 469 F.3d 853 (9th Cir. 2006).  

A similar chart provides the state cases using one of the two 
approaches: 

THE EVIDENCE OF APPROACH 

" People v. Kent, 79 A.D.3d 52 (N.Y. 2010).98 
" Michigan v. Flick, 790 N.W.2d 295 (Mich. 2010).99 
" State v. Mercer, 324 Wis. 2d 506 (Wis. Ct. App. 2010).100 
" Ohio v. Hurst, 909 N.E.2d 653 (Ohio Ct. App. 2009).101 
" Tecklenburg v. App. Div. Super. Ct., 87 Cal. Rptr. 3d 460 (Cal. Ct. App.  

2009).102 

" Gant v. State, 278 S.W.3d 836 (Tex. App.-Houston [14th Dist.] 2009).103 
" State v. Jensen, 173 P.3d 1046 (Ariz. Ct. App. 2008). 104 
" Ward v. State, 994 So. 2d 293 (Ala. Crim. App. 2007). 105 

" Commonwealth v. Diodoro, 932 A.2d 172 (Pa. Super. Ct. 2007).106 
" Illinois v. Josephitis, 914 N.E.2d 607 (Ill. App. Ct. 2009). 0 
" State v. Mobley, 118 P.3d 413 (Wash. Ct. App. 2005).108 

THE PRESENT POSSESSION APPROACH 

" State v. Barger, 349 Or. 553 (Or. 2011).  
* Worden v. State, 213 P.3d 144 (Alaska Ct. App. 2009).  
" Barton v. State, 286 Ga. App. 49 (Ct. App. Ga. 2007).  

97. In Kain, the defendant was charged with possessing child pornography images, some of which 
were located only in the computer's internet cache. United States v. Kain, 589 F.3d 945, 950 (8th Cir.  
2009). The defendant argued on appeal that the evidence was insufficient to support his conviction 
because the cached images were in "user inaccessible space" outside of his control. Id. at 949. While 
recognizing that "the location of child pornography in inaccessible internet and orphan files can raise 
serious issues of inadvertent or knowing possession," the court noted that these are "issues of fact, not of 
law." Id. at 949. The Eighth Circuit rejected the defendant's sufficiency argument and found that 
Congress has "made clear" its intent to "prohibit the viewing of child pornography in order to protect its 
child victims." Id. at 950.  

98. In Kent, the defendant, a college professor of public administration, was convicted of 
possessing child pornography. People v. Kent, 79 A.D.3d 52, 56 (N.Y. 2010). Some images were 
located in the cache, and others in the unallocated space. Id. at 53. The court noted that, "[t]he
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defendant knowingly accessed the Web page and displayed it on his computer screen for his personal 
consumption, establishing his dominion and control over the images," and thus "[w]hether the defendant 
understood that his Web browser automatically saved a copy of the image in the cache was irrelevant 
because the cached file itself was not the contraband but was evidence of previous possession of the 
images." Id. at 68. The defendant's conviction was affirmed. Id.  

99. In Flick, the Michigan Supreme Court affirmed the defendant's conviction for possessing 
child pornography even though the images were found only in the cache and unallocated space of the 
hard drive. Michigan v. Flick, 790 N.W.2d 295, 297-99 (Mich. 2010). In doing so, the court 
emphasized that "[r]egardless of whether the only remaining presence of child sexually abusive material 
on defendant['s] . . . computer was located in his temporary internet files, the contraband depictions at 
issue are the 'electronic visual images' or 'computer images' on his computer screen, and not the 
automatically created temporary Internet files." Id. at 304.  

100. In Mercer, monitoring software showed that the defendant repeatedly searched for and 
navigated within websites to click on images of child pornography. State v. Mercer, 324 Wis. 2d 506, 
510 (Wis. Ct. App. 2010). No images were ever saved to the computer's hard drive. Id. The court 
affirmed the defendant's conviction, concluding that "an individual knowingly possesses child 
pornography when he or she affirmatively pulls up images of child pornography on the Internet and 
views those images knowing that they contain child pornography. Whether the proof is hard drive 
evidence or something else, such as the monitoring software here, should not matter.. . ." Id. at 527.  

101. In Hurst, fifty images of child pornography were found in the defendant's computer's 
internet cache. Ohio v. Hurst, 909 N.E.2d 653, 656 (Ohio Ct. App. 2009). On appeal, the appeals court 
affirmed the conviction, noting that "[t]he evidence shows that [the defendant] voluntarily reached out 
for and brought to his computer screen the images in question. Therefore, his knowledge, or lack 
thereof, of the cache operation is irrelevant." Id. at 665.  

102. In Tecklenburg, the defendant, a fire captain, appealed his conviction for possessing child 
pornography. Tecklenburg v. App. Div. Super. Ct., 87 Cal. Rptr. 3d 460, 462 (Cal. Ct. App. 2009).  
Child pornography images were found in the internet cache and also in the unallocated space of the hard 
drive. Id. at 465. The forensic analysis revealed that the defendant had used search terms on the internet 
indicative of someone searching for child pornography (such as "incest," "Lolita," and "underage"), and 
his work computer showed similar searches, images, and accessed websites containing child 
pornography. Id. On appeal, he claimed that "there was insufficient evidence to show he knowingly 
possessed child pornography in the absence of evidence that he knew of the existence of the computer's 
temporary Internet files." Id. at 462-63. The court disagreed, finding the evidence to be sufficient 
where the defendant "intentionally used his home and work computers to find, access, and peruse 
through quantities of child pornography, manipulating the display of such images on his computer 
screen," and that "[t]here was no need for additional evidence that defendant was aware of the .. .  
cache." Id. at 473.  

103. In Gant, the court of appeals found the evidence sufficient to sustain the defendant's 
conviction for possessing child pornography where images were found in his internet cache because the 
"evidence support[ed] the implied finding that the images did not appear on [the defendant's] hard drive 
by default, but that he intentionally sought and downloaded the images from the internet." Gant v. State, 
278 S.W.3d 836, 841 (Tex. App.-Houston [14th Dist.] 2009).  

104. In Jensen, the defendant argued on appeal that the evidence was insufficient to support his 
conviction for possessing and receiving child pornography where those images were discovered in his 
computer's unallocated space and in the cache. State v. Jensen, 173 P.3d 1046, 1048 (Ariz. Ct. App.  
2008). Specifically, the defendant argued that the evidence was insufficient to show that "he knowingly 
possessed the images because there was no evidence to show he [personally] downloaded the images on 
the computer, but rather [only] that the computer automatically downloaded those images." Id. at 1049.  
The court rejected the defendant's argument, stating that, "whether the computer automatically 
downloaded the images without [the defendant's] knowledge is irrelevant to whether [the defendant] 
knowingly 'received' the images." Id. at 1051. Where the defendant actively searched for child 

pornography over an extended period of time, resulting in nearly 25,000 hits for websites associated 
with child pornography, "[t]he fact that the images were contemporaneously saved automatically on the 
hard drive without further action by the operator is irrelevant because it does not diminish the nature and 
fact of the receipt of the images." Id. at 1052.  

105. In Ward, approximately 288 images of child pornography were located in the defendant's 
internet cache. Ward v. State, 994 So. 2d 293, 294 (Ala. Crim. App. 2007). On appeal, the defendant
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Analysis of these cases reveals a trend: (1) All of the federal cases 
following the Evidence Of approach affirmed the defendants' convictions; 
(2) All of the state cases following the Evidence Of approach affirmed the 
defendants' convictions; (3) All but one of the federal cases following the 
Present Possession approach reversed the defendants' convictions; (4) All 
of the state cases following the Present Possession approach reversed the 
defendants' convictions.  

Importantly, the facts and evidence in every one of these cases
both federal and state-has a common nucleus of fact: the defendant was 
charged and convicted of possessing and/or receiving child pornography 
images on his computer and the images were ultimately discovered in the 
defendant's internet cache or unallocated space. Even with the same 
statute, material facts, and evidence, however, some courts sustain a 

argued that the trial court erred in denying his motion to dismiss the indictment because he did not 
download the images onto his hard drive. Id. at 295. The court of appeals rejected this argument, and 
noted that the evidence was sufficient because the defendant actively searched for child pornography on 
his computer and possessed "numerous computer printouts of stories involving graphic sexual activity of 
juveniles." Id. at 300.  

106. In Diodoro, the defendant appealed his conviction for possessing thirty images of child 
pornography. Commonwealth v. Diodoro, 932 A.2d 172, 173 (Pa. Super. Ct. 2007). He admitted to 
knowingly accessing websites that contain child pornography and to viewing the images on his 
computer. Id. at 174. On appeal, though, he argued that, because he did not save the images onto his 
hard drive, but "merely viewed" them, he should not have been found guilty. Id. The court rejected the 
defendant's argument and affirmed the conviction. Id. at 175. The court noted that the defendant's 
"actions of operating the computer mouse, locating the Web sites, opening the sites, displaying the 
images on his computer screen, and then closing the sites were affirmative steps and corroborated his 
interest and intent to exercise influence over, and, thereby, control over the child pornography." Id. at 
174.  

107. In Josephitis, the defendant admitted that he joined a web site called "Dark Feelings," paid 
for it on his credit card, and used his laptop computer to view images of child pornography through this 
site. Illinois v. Josephitis, 914 N.E.2d 607, 608 (Ill. App. Ct. 2009). He further admitted to being 
interested in girls aged 6 to 13. Id. at 609. When officers searched his computer, they found images of 
child pornography stored in the internet cache. Id. The court held that the defendant's actions of 
viewing child pornography were sufficient to sustain his conviction for possession. Id. at 616-17.  
While the court did not explicitly apply the Evidence Of approach, its analysis hinged on the fact that 
the defendant viewed the images on the computer screen. Id. Thus, the court recognized a distinction 
between when the image was on the screen and when the images were in the cache, and focused its 
analysis only on when the image was on the screen. Id. Because the evidence was found in the cache, 
but the court affirmed because the defendant viewed the image on the screen, the court used the 
Evidence Of approach.  

108. In Mobley, a ten-year-old girl accused her father of sexually molesting and raping her weekly 
over the course of two years. State v. Mobley, 118 P.3d 413, 414 (Wash. Ct. App. 2005). Law 
enforcement arrested the defendant and seized two hard drives from a computer in his bedroom. Id.  
When examining the hard drives, investigators recovered three pictures of young, naked girls in the 
unallocated space. Id. The defendant was convicted, in part, with possessing these three images, but 
argued on appeal that, because the images had been deleted from his hard drive, he could no longer 
access them, and thus no longer had control over them, and therefore could not be guilty of possessing 
them. Id. at 416. The court rejected this argument, affirmed the conviction, and noted that the evidence 
was sufficient for the jury to have found that the defendant sought out and controlled the images at one 
time. Id. at 417-18. Just as in Josephitis, although the court did not explicitly mention the Evidence Of 
approach, because the court's conclusion focused on the defendant's previous actions, it is clear that the 
court used this approach in making its finding.
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defendant's conviction, while others reverse it. The determining factor of 
whether the defendant's conviction was upheld seems to be the approach 
the appeals court took when analyzing the evidence.  

And this begs the question: why are courts of appeals choosing the 
approach they do? Is it because one court understands technology 
differently than another? Or is it because one court believes that simply 
viewing child pornography-the gravamen of possession and receipt 
offenses-is not serious, and hopes to surreptitiously overturn convictions 
with which it does not agree? 

IV. WHY DOES AN APPEALS COURT PICK THE APPROACH IT 
DOES? 

You would be hard pressed to find someone who publicly argues 
that what happens to a child in making the child pornography image is 
anything but horrific. Instead, the debate centers around the criminal 
culpability of the defendant who possesses-or views-the image, as 
opposed to the defendant who produced the image to begin with.  

On one side of the spectrum, some see the possessor or receiver of 
child pornography as someone passively sitting alone in his house, looking 
at an image and harming no one in the process. 109 

On the other side are commentators who argue that these 
defendants commit a crime separate and distinct from production of child 
pornography and that viewing the image results in actual and new harms to 
the victims portrayed in that image. These commentators point to at least 
four harms that result from a defendant viewing child pornography: (1) the 
victim's inability to control disclosure of the abuse;1 10 (2) an increase in the 
demand for child pornography that fuels the creation of even more child 
pornography;" (3) the mental consequences to the viewer; 11 2 and (4) the 
use of child pornography to abuse additional children.113 

To be sure, many judges recognize these harms and agree that 

109. See, e.g., United States v. Goff, 501 F.3d 250, 258 (3d Cir. 2007) (discussing the defendant's 
contention in the trial court that he was "simply a 'curious, casual user"' of child pornography, and 
noting the trial judge's statement that viewing child pornography is "truly a psychological crime").  

110. See McBath, supra note 9, at 62 (describing the pain felt by victims of child pornography 
from knowing that their images are continually viewed online, noting that "'a significant part of the 
healing process for children traumatized by sexual abuse is the ability to control the disclosure of the 
abuse"' (quoting Ernie Allen, President & CEO, Nat'l Ctr. For Missing & Exploited Children, Statement 
at the United States Sentencing Commission Regional Hearing on the 25th Anniversary of the Passage of 
the Sentencing Act of 1984 2, at 13 (Oct. 20, 2009), available at http://www.ussc.gov/AGENDAS/ 
20091020/Allentestimony.pdf (hereinafter Sentencing Commission Hearing))).  

111. Id. at 64-65.  
112. See id. at 65-66 (noting that "viewing child pornography has an injurious effect on the 

viewer by normalizing adult/child sexuality, by dehumanizing children, and by desensitizing the viewer 
'to the harmful consequences of child victimization"' (quoting Michael L. Bourke & Andres E.  
Hernandez, The 'Butner Study' Redux: A Report of the Incidence of Hands-on Child Victimization by 

Child Pornography Offenders, 24 J. FAM. VIOL. 183, 188 (2009))).  
113. Id. at 66.
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viewing child pornography is a grave offense. Evidence exists, however, 
that others do not believe that this conduct warrants the criminal liability 
and sanctions to which Congress has assigned it." 4 

Language courts use when varying downward from the Guidelines 
range provides insight into these courts' views. For example, in a case 
where the defendant "possessed hundreds of images of child pornography, 
including images of 'an adult male performing oral sex on a prepubescent 
female' and children being raped," the judge interrupted the prosecutor's 
assertion that possession of child pornography was a serious crime, stating 
that it was really only "a psychological crime," and sentenced the defendant 
to only four months imprisonment.' 15 

Similarly, in a case involving a defendant "who downloaded 
hundreds of child pornographic images, 'some depicting children as young 
as 2 or 3 being vaginally penetrated by adult males,"' the district court 
sentenced the defendant to only one day in jail, despite a Guidelines range 
of sixty-three to seventy-eight months."1 6 On appeal, the appellate court 
considered the justification given by the district judge: 

[T]he grounds on which the judge justified the sentence were that 
the defendant was not a real deviant because he had committed 
the crime out of "boredom and stupidity," that it would ruin his 
life to be imprisoned because he would be exposed to "people 
who are dangerous to him," and that his life, rather than the lives 
of the small children who had been raped in order to enable the 
creation of sadistic child pornography to assist the defendant in 
masturbating, was the only "life that I can affect.""7 

The trial judge further stated that "'no one argues that any actual 
children are at risk from any conduct of [the defendant] (other than the 
harm to children who are used to make images used on the internet)."'118 

Similar to sentencing judges, language employed by appellate 
judges suggests that some believe that possessing and receiving child 
pornography are not serious offenses, but instead simply involve a 
defendant sitting by himself, looking at pictures, and harming no one. "9 

114. See, e.g., id. at 39 (describing how judges frequently sentence defendants in child 
pornography cases to shorter sentences than the United States Sentencing Guidelines suggest, noting that 
"in 2009, district court judges sentenced defendants below the recommended Guidelines range in only 
16.9% of all cases. If a defendant was charged with possessing child pornography, however, nearly half 
of all federal judges in 2009 gave below-Guidelines sentences" (citing Amir Efrati, Judges Trim Jail 
Time for Child Porn, WALL ST. J., January 19, 2010 at A2)).  

115. Id. at 39 (quoting Goff, 501 F.3d at 251).  
116. Id. at 39-40 (citing Goldberg, 491 F.3d at 669).  
117. Goldberg, 491 F.3d at 671.  
118. Id.  
119. See infra notes 128-33 and accompanying text.
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For example, in United States v. Navrestad,120 the defendant was 
convicted of possessing child pornography after he viewed images on a 
public computer in a United States military internet cafe. 12 1 The defendant 
used the military computer to "chat" with someone he believed to be a 15
year-old boy, made requests for phone sex, and encouraged the 15-year-old 
to have sex with the boy's younger brother and another minor. 12 2 The 
defendant then sought out child pornography on the computer and located 
several Yahoo! Briefcases-an online service that allows users to store files 
on the Yahoo! server and also allows users to make their stored files 
accessible to the public-that contained child pornography. 123 

While at the internet cafe, the defendant opened and viewed child 
pornography images inside a Yahoo! Briefcase, and then sent a hyperlink to 
the Briefcase to the individual he believed to be a 15-year-old boy so that 
the boy could view the images as well. 124 The defendant was charged and 
convicted of distributing and possessing child pornography.125 

On appeal, he argued that mere viewing does not equal possession 
and, given that the military prohibited external storage devices from being 
used on its internet caf6 computers, he could not-and did not-save the 
images. 126 

The Military Tribunal appeals court recognized that the defendant 
viewed the images, but still reversed the conviction, reasoning that viewing 
an image alone is not criminal. 127 

With respect to our case study here, judges who choose the Present 
Possession approach and overturn jury convictions also use language in 
their opinions suggesting that they do not believe that viewing child 
pornography is serious.  

In Worden v. State,128 the court suggested that it believed viewing 
images on a computer screen is not tantamount to possessing or receiving 
child pornography. 129 The court stated, "[i]f Worden had gone to a movie 
depicting child pornography, it could not be said that he possessed the child 
pornography depicted in the movie, even though it might be clear that he 
had intentionally set out to view those images." 130  The court used the 
Present Possession approach to overturn the jury conviction.  

The Supreme Court of Oregon recently applied similar reasoning.  

120. 66 M.J. 262 (C.A.A.F. 2008).  
121. Id. at 264.  

122. Id.  
123. Id. at 264 n.4.  
124. Id. at 264.  
125. Id. at 263.  
126. Id. at 264, 267.  
127. Id. at 268.  
128. 213 P.3d 144 (Alaska Ct. App. 2009).  
129. Id. at 148.  
130. Id.
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In State v. Barger,131 law enforcement investigated a report that the 
defendant had sexually abused a child, searched the defendant's computer, 
and found child pornography in the defendant's cache. 13 2 The court 
overturned the conviction, explaining that "[l]ooking for something on the 
Internet is like walking into a museum to look at pictures-the pictures are 
where the person expected them to be, and he can look at them, but that 
does not in any sense give him possession of them." 133 

This language suggests that some judges believe that no one is 
harmed when a defendant looks at an image, and thus, those who receive 
and possess the image should not be held criminally culpable.  

Studies indicate that judges sometimes nullify the law by 
overturning a conviction below where one of two conditions exists: (1) the 
judge believes the offense is not serious, and thus the defendant should not 
be held criminally accountable, even though the legislature criminalized the 
defendant's conduct; or (2) the judge believes the sentence Congress 
assigned to the offense is unjust. 134 

Commentators claim that judicial subversion, or lying, is "far more 
common than is openly acknowledged," 135 and note that some judges "have 
admitted to using 'a variety of methods to expand their discretion, including 
... creative interpretation of statutes."' 13 6 

At least one empirical study supports the conclusion that appeals 
court judges are not immune to the idea that the ends may sometimes justify 
the means.137 In her study, Amanda Peters collected data from over 8,000 
cases from California and Texas to analyze how appellate courts use 
standards of review. 138 Peters found that appeals courts may "cleverly 
manipulate" the standard of review "to achieve a specific result." 139 

Importantly, with respect to sufficiency-of-the-evidence appeals in 
Texas, she concluded that the majority of convictions reversed on appeal 
involved less serious offenses, such as "[d]rug possession, theft, 
misdemeanor, and simple assault cases," 140 while more "serious types of 

131. 247 P.3d 309 (2011).  
132. Id. at 310.  
133. Id. at 314.  
134. See, e.g., Nathan Greenblatt, How Mandatory are Mandatory Minimums? How Judges Can 

Avoid Imposing Mandatory Minimum Sentences, 36 AM. J. CRIM. L. 1, 11 (2008); Amanda Peters, The 
Meaning, Measure, and Misuse of Standards of Review, 13 LEWIS & CLARK L. REv. 233, 264 (2009).  

135. Paul Butler, When Judges Lie (And When They Should), 91 MINN. L. REv. 1785, 1785 
(2007).  

136. Greenblatt, supra note 134, at 7 (citing Joanna Shepherd, Blakeley's Silver Lining: 

Sentencing Guidelines, Judicial Discretion, and Crime, 58 HASTINGS L.J. 533, 560 (2007)); see also 

M.B.E. Smith, May Judges Ever Nullfy the Law, 74 NOTRE DAME L. REv. 1657, 1658-61 (1999) 
(asserting that judicial nullification is a common phenomenon and arguing that this phenomenon is a 

good thing).  
137. Amanda Peters, The Meaning, Measure, and Misuse of Standards of Review, 13 LEWIS & 

CLARK L. REv. 233 (2009).  
138. Id. at 239.  
139. Id. at 247.  
140. Id. at 264.
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offenses," such as "murder, manslaughter, sexual assault, robbery, and 
rape" were less likely to be reversed. 141 

Based on this study, if some appellate judges believe that 
possession and receipt offenses are not very serious, it is certainly possible 
that these judges may be "cleverly manipulating" cases to overturn jury 
verdicts. This conclusion is buttressed by the fact that those judges who 
have chosen the Present Possession approach have also used language 
mitigating the offense in their opinions. 142 

With respect to sentencing, relevant studies have found that "both 
judges and juries are more likely to acquit as the punishment following a 
conviction increases," and "the likelihood of acquittal is higher when judges 
and juries have little control over the punishment required by a 
conviction." 143 Likewise, some commentators have observed that judges 
faced with mandatory minimum sentences are more likely to acquit the 
defendant under the Federal Rules of Criminal Procedure.144 

When a defendant is convicted of receiving child pornography, 
Congress has assigned a mandatory minimum sentence of five years 14 5 

thus, no matter how criminally culpable a judge believes the defendant to 
be, that judge must sentence the defendant to at least five years 
imprisonment. If a judge believes that this sentence is unjust and feels 
compelled to circumvent the law, the only thing he can do is overturn the 
conviction itself.  

V. HARMS THAT RESULT WHEN COURTS OF APPEALS USE THE 
PRESENT POSSESSION APPROACH 

If judges choose their approach based on a misunderstanding of 
technology, what is the effect? Furthermore, if judges choose the Present 
Possession approach to secretly circumvent the law, what is the effect? 

Both result in a breakdown within the judicial branch, including 
depriving the jury and the trial court of their power to find the defendant 
guilty, and depriving present and future defendants of consistency and 
certainty in the law.  

Additionally, if a judge chooses the Present Possession approach to 
judicially nullify the defendant's conviction, a host of other harms occur, 
including a breakdown between the three branches of government and a 
breakdown between our government and its citizens. These harms are 
addressed in turn below.  

141. Id.  
142. See supra notes 115-33 and accompanying text.  
143. Greenblatt, supra note 134, at 10 (quoting Shepherd, supra note 136, at 559-61).  
144. Id. at 5, 9-11.  
145. 18 U.S.C. 2252(a)(2) and (b)(1) (2006).
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A. Breakdown Within the Judicial Branch 

Because appeals and trial courts share a vertical relationship, and 
because juries are independent actors, this branch is especially vulnerable to 
one of its actors abusing its discretion and tipping the balance of power.  

Where courts of appeals have used the Present Possession 
approach, they have taken on the role of arbiter, abandoning their job on 
appeal. Specifically, they have disregarded how the case was indicted and 
prosecuted below and thus have acted as the trial judge and the jury, 
thereby ignoring the appellate standard of review that governs these 
proceedings and jettisoning the historical role and function of each separate 
court. Moreover, appeals courts using the Present Possession approach 
have violated the fundamental tenet of stare decisis, sometimes causing 
internal inconsistencies within their circuit.  

1. The Present Possession Approach Deprives the Jury of their Power in 
our Democracy 

As explained above, a determining factor of whether a defendant's 
conviction will be upheld is the approach a court of appeals takes when 
analyzing the evidence. But what happens when the trial court utilizes one 
approach and the appeals court utilizes another? In other words, what 
happens when the prosecutor's evidence and the ultimate jury verdict all 
speak to whether the defendant possessed the images on his computer 
screen, but the court of appeals looks only to whether the evidence 
established that the defendant possessed the images in the cache? 

Howard explained that the conceptual approach a court takes when 
deciding a case will "affect the technical accuracy" of the court's 
analyses.146 While this may be true, more disturbing is the fact that courts 
of appeals have begun overturning jury verdicts by finding the evidence 
insufficient to support a conviction of which the defendant was never even 
convicted; that is, where juries have found the defendant guilty of 
possessing child pornography images on his computer screen, some courts 
of appeals have overturned the verdicts by analyzing whether the evidence 
sufficiently established that the defendant possessed the child pornography 
images in the cache.  

Juries are an integral part of our democracy, and the Constitution 
ensures their place in our governance: "[i]n all criminal prosecutions, the 
accused shall enjoy the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall have been 
committed." 147 

The Framers made clear their intent to empower juries as 
independent actors, providing an important check on the three branches' 

146. Howard, supra note 1, at 1254.  
147. U.S. CONST. amend. VI.
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power. Indeed, the Constitution's jury trial provisions "reflect a 
fundamental decision about the exercise of official power-a reluctance to 
entrust plenary powers over the life and liberty of the citizen to one judge or 
to a group of judges. Fear of unchecked power ... found expression in the 
criminal law" with the jury.148 

"In criminal cases, the ultimate discretion about whether to convict 
a person had to be allocated to some actor in the legal system. Our system 
gave it to jurors, not judges or prosecutors." 149 Unfortunately, the Present 
Possession approach strips juries of their rightful role in our system. It 
unfairly takes away their power and their right to decide a defendant's fate 
by faulting them for failing to consider facts not before them and irrelevant 
to the charged offense. Two examples-one state and one federal-are 
provided below.  

In United States v. Dobbs,'50 the defendant was convicted by a jury 
of receiving child pornography on his computer.'5 ' While the computer 
forensic search uncovered 150 images of child pornography in the 
defendant's computer's cache, the defendant was charged only with 
receiving two images of child pornography.52 

During trial, the jury heard evidence that the defendant conducted 
Internet "searches using terms typically affiliated with child pornography," 
such as "very young sex," "young blowjob video," "erotic preteen," "pre 
teen sex," and "pedo pics."' 53 In employing these search terms, the 
defendant "often advanced his browser numerous times in order to view 
additional search results," for example, advancing his browser thirty-six 
times when he searched the term "preteen lolita."i 54 

The jury further heard that, in addition to employing these search 
terms, the defendant accessed websites containing child pornography.1 55 

The forensic examiner testified that there was no evidence that the images 
were placed on the defendant's computer by pop-ups or malicious 
software,156 and concluded that the defendant had "methodically" sought 
out child pornography on his computer.15 7 

At trial and on appeal, the defendant conceded "(1) that at various 
times he used his web browser to search for images of child pornography; 
(2) that he visited websites known to contain child pornography, and that 
some of these visits followed closely on the heels of his searches for child 

148. Duncan v. State of Louisiana, 391 U.S. 145, 156 (1968).  
149. Thomas Regnier, Restoring the Founders' Ideal of the Independent Jury in Criminal Cases, 

51 SANTA CLARA L. REV. 775, 784 (2011).  
150. 629 F.3d 1199 (1 0 th Cir. 2011).  
151. Id. at 1202.  
152. Id. at 1201-02.  
153. Id. at 1202, 1211.  
154. Id. at 1211.  
155. Id.  
156. Id. at 1214.  
157. Id.
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pornography; and (3) that images depicting child pornography were 
discovered on his computer." 158 

Despite this, the defendant argued on appeal that the evidence was 

insufficient to support the jury's finding because there was no evidence 

"suggesting that he knew of his computer's automatic-caching process," 
and thus could not have knowingly received the images found in the 

cache.159 In his brief, he asserted that, "a man who doesn't know he has 

certain images inside his computer [cannot] be said to have knowingly 
accepted those images . . . [or] to have knowingly exercised control over 
them." 160 

In response, the government pointed to the undisputed facts that the 

defendant "engaged in a pattern of methodically seeking out child 

pornography, by conducting image searches for terms ... [associated with 

child pornography] and downloading websites consistent with child 

pornography." 161 "This, combined with the ability [of the defendant] to 

control those images, was sufficient to prove that he received child 
pornography." 16 2 

The Tenth Circuit Court of Appeals reversed the defendant's 

conviction.163 In doing so, it held that no reasonable jury could have found 

the defendant guilty of receiving the images, and emphasized that "the 

government presented no evidence that [the defendant] had accessed the 
files stored in his computer's cache," or that the defendant "even knew 
about his computer's automatic-caching function."164 

The court thus concluded that, while a rational jury could have 

found that the defendant received the images, that same jury simply "could 
not have found that [the defendant] did so knowingly."165 

Unfortunately, a disconnect existed between the trial court evidence 
and the appellate court's analysis. The government's entire argument at 

trial and on appeal spoke to the fact that the defendant knowingly searched 

for, accessed, and viewed child pornography on his computer screen. The 

existence of-let alone the defendant's knowledge of-the cache was 
irrelevant.  

In making its holding, the court of appeals necessarily had to ignore 

this argument. Moreover, the court of appeals ignored the indictment itself.  

That indictment charged the defendant with receiving child pornography 

between the dates of approximately December 15, 2005, to approximately 

158. Id. at 1212 n.4.  

159. Id. at 1202.  
160. Id.  

161. Id. at 1202-03.  

162. Id. at 1203.  

163. Id. at 1200-01.  
164. Id. at 1204.  

165. Id.
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April 9, 2006.166 The defendant's computer was seized on April 14, 
2006.167 Thus, the charged images were found in the cache on April 14 or 
thereafter. That the indictment charged a time period occurring before the 
images were found in the cache is objective evidence that the defendant was 
charged and convicted of possessing and receiving the images on his 
computer screen, and that the images in the cache were irrelevant.168 

The Tenth Circuit, however, never acknowledged that this was the 
offense with which the defendant was charged and tried, and, without 
discussion, summarily disregarded all of the government's evidence and 
arguments speaking to the charged offense.169 The court then overturned 
the conviction by analyzing an event that happened-images being found in 
the cache-on a date outside of the indicted time period. 170 

The government-and, for that matter the victim and the jury 
itself-never stood a chance on appeal. The government presented on 
appeal the evidence it offered the jury below. 171 The court of appeals, 
however, asked for evidence to support an uncharged offense the jury never 
considered. 172 

The same miscarriage of justice that happened in Dobbs can also 
happen in cases where the indictment provides only one date-the date of 
the forensic examination. In this scenario, the court's analysis must still 
extend to knowing how the case was presented to the jury in order for the 
court to understand what offense the defendant was convicted of 
committing. This is true because where an indictment charges only one 
date, the jury can convict the defendant of committing an offense on a day 
reasonably near the one charged. 173 

In Barton v. State, the defendant was convicted of knowingly 
possessing 156 images of child pornography on the day that those images 
were found in his computer's cache. 174 On appeal, the defendant argued 
that his conviction should be overturned because: "(1) he took no 
affirmative action to store the images on his computer; (2) he was unaware 
that the computer had automatically saved those images [in the cache]; and 

166. Brief for Appellee at 2, United States v. Dobbs, 629 F.3d 1199 (10th Cir. 2011) (No. 09
5025) 2009 WL 3145934.  

167. Id.; Dobbs, 629 F.3d at 1201.  
168. See, e.g., United States v. Flyer, 633 F.3d 911, 920 (9th Cir. 2011) (holding that because the 

defendant could not access the images stored in his computer's unallocated space as of the date that 
agents searched the computer and discovered the images, the defendant did not knowingly possess those 
images).  

169. See Dobbs, 629 F.3d at 1200-09.  
170. See id. at 1205 (emphasizing that there was no evidence to indicate that the defendant had 

accessed his computer's cache).  
171. See Brief for Appellee, United States v. Dobbs, 629 F.3d 1199 (10th Cir. 2011) (No. 09

5025) 2009 WL 3145934.  
172. See Dobbs, 629 F.3d at 1200-09.  
173. 1A FED. JURY PRAC. & INSTR. 13:05 (6th ed. 2009).  
174. 648 S.E.2d 660, 661 (Ga. Ct. App. 2007).

406
[Vol. 39:3



Evidence in a Defendant's Cache

(3) he had no ability to retrieve or access those images [in the cache]." 1" 
The court held that because "the state presented no evidence that [the 
defendant] was aware of the existence of the files [in the cache], and in 
doing so, they failed to prove that [the defendant] knowingly possessed 
those images," the defendant's conviction was overturned. 176 

Although the indictment charged the defendant with possessing 
images on the date agents searched the defendant's computer, the state 
prosecutor argued to the jury that it should find the defendant guilty of 
possessing child pornography at the moment the defendant viewed it on his 
computer screen. 177 Despite this argument to the jury, the Georgia court of 
appeals did not inquire into the evidence and argument presented to the 
jury. Once again, this failure resulted in a jury verdict being overturned 
based on evidence that was irrelevant to the charged offense. This failure 
deprived the jury of their rightful role in our democracy.  

2. The Present Possession Approach Jettisons the Function of Each 
Separate Court in our Judiciary 

In our judicial system, each court has individual and unique 
functions. This division of labor has necessarily resulted in each court 
developing its own specialty.  

The trial courts specialize in fact finding-where juries and trial 
judges view the evidence first-hand, watch witnesses testify, and make 
credibility findings. The Supreme Court has recognized as much: "the trial 
judge's major role is the determination of fact, and with experience in 
fulfilling that role comes expertise." 17 8 

The appellate courts, by contrast, specialize in analyzing the law, 
and the system is organized to give appellate judges more time than the trial 
court was afforded to examine legal issues in more depth.  

Recognizing the strengths of each separate court, we have standards 
of review that an appellate court must apply to the cases before it. "The 
purpose of standards of review is to assure that the separate functions of 
trial and appellate courts in a judicial system are maintained."1 '9 
"Standards of review help judges in trial and appellate courts maintain a 
healthy respect for [each other's] strengths." 180 As one commentator has 
noted: 

175. Id.  
176. Id. at 663.  
177. Telephone interview with Christopher A. Arnt, Assistant Dist. Attorney, Lookout Mountain 

Judicial Circuit, Catoosa Cnty., Ga. (Mar. 2011).  
178. Icicle Seafoods, Inc. v. Worthington, 475 U.S. 709, 714 (1986) (quoting Anderson v.  

Bessemer City, 470 U.S. 564, 574-575 (1985)).  
179. Richard H. W. Maloy, Standards of Review - Just a Tip of the Icicle, 77 U. DET. MERCY L.  

REV. 603, 609 (2000).  
180. Peters, supra note 137, at 239.
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Standards of review balance power among judges, create 
a more efficient judicial system, make sure that similar cases are 
decided similarly, and provide notice to potential appellants 
about the likely outcome on appeal. These four policies work 
together to guarantee that the system is functioning properly and 
to ensure public confidence in the appellate process. 8 

Furthermore, these standards "force the appellate court to recognize that the 
trial court proceedings were not just a warm-up exercise for the appellate 
court and that the decision reached in the lower court should be the final 
determination unless, of course, the error was harmful." 182 "The decision of 
the trial court becomes meaningless when appellate judges fail to exercise 
self-restraint." 183 

As the Eleventh Circuit has explained, the "yeoman's work of our 
judicial system is done by a single judge and a jury," and cases arrive at the 
court of appeals "with the 'sword and buckler' of a jury verdict." 184 The 
court wrote: 

Twelve ordinary citizens [are] asked to sit through long days of 
often tedious and obscure testimony and pour over countless 
documents to decide what happened, and, having done so, to 
apply to these facts the law as the judge has explained it to them.  
And they do. Often at great personal sacrifice. Though the 
popular culture sometimes asserts otherwise, the virtue of our 
jury system is that it most often gets it right. This is the great 
achievement of our system of justice. The jury's verdict 
commands the respect of this court, and that verdict must be 
sustained if there is substantial evidence to support it.185 

When a defendant is convicted at trial by a jury, and where the trial court 
does not override that conviction, he can appeal, and the court of appeals is 
given authority to review whether the conviction was established by 
evidence sufficient to prove the defendant's guilt. 186 

When a defendant appeals his conviction on sufficiency-of-the
evidence grounds, a special standard of review applies. The Supreme Court 
has noted that, when analyzing whether the trial court evidence was 
sufficient to support a conviction, the appeals court should not "ask itself 

181. Id. at 242.  
182. Id. at 239 (citing Francis M. Allegra, Section 482: Mapping the Contours of the Abuse of 

Discretion Standards of Judicial Review, 13 VA. TAX REV. 423, 465-66 (1994)).  
183. Id. (citing Kevin Casey, Jade Camara & Nancy Wright, Standards of Appellate Review in the 

Federal Circuit: Substance and Semantics, 11 FED. CIR. B.J. 279, 359 (2002)).  
184. United States v. Siegelman, 640 F.3d 1159, 1164 (11thCir. 2011).  
185. Id.  
186. Jackson v. Virginia, 443 U.S. 307, 318-19 (1979).
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whether it believes that the evidence at the trial established guilt beyond a 
reasonable doubt;" "instead, the relevant question is whether, after viewing 
the evidence in the light most favorable to the prosecution, any trier of fact 
could have found the essential elements of the crime beyond a reasonable 
doubt." 187 

The Supreme Court has explained: 

This familiar standard gives full play to the responsibility of the 

trier of fact fairly to resolve conflicts in the testimony, to weigh 

the evidence, and to draw reasonable inferences from basic facts 
to ultimate facts. Once a defendant has been found guilty of the 

crime charged, the factfinder's role as weigher of the evidence is 

preserved through a legal conclusion that upon judicial review all 

of the evidence is to be considered in the light most favorable to 

the prosecution." 188 

Under the Present Possession approach, courts of appeals have 
refused to ask the appropriate question of whether any trier of fact could 
find the defendant guilty by reviewing all of the factual evidence in the light 
most favorable to the verdict. Instead, appeals courts have disregarded 
evidence the jury considered. In the end, with juries stripped of their power 
and the trial courts' fact-finding expertise disregarded, courts of appeals 
have undemocratically tipped the balance of power inside the judicial 
branch.  

B. Resulting Intracircuit Conflict within Courts of Appeals 

In tipping the balance of power, those courts of appeals using the 
Present Possession approach have sometimes experienced inconsistencies 
inside their own circuit. That is, where one court of appeals uses different 
approaches in separate cases, inconsistencies may result. And these 
inconsistencies violate a fundamental tenet of our judicial system: stare 
decisis.  

"Stare decisis means that once a court has laid down a principle of 
law applicable to a certain state of facts, it will adhere to that principle and 
apply it to all future cases, where the facts are substantially the same." 189 

The Supreme Court has noted the following "weighty" reasons for 
stare decisis: (1) Providing a clear guide to the law so that people may plan 
their affairs; (2) Providing fair and efficient adjudication in that every point 
need not be relitigated with each new case; and (3) Providing impersonal 
and reasoned judgments that help increase public faith in our judicial 

187. Jackson, 443 U.S. at 318-19 (citing Woodby v. INS, 385 U.S. 276, 282 (1966)).  
188. Id. at 319.  

189. Paul G. Ulrich, P.C. and Sidley Austin LLP, FEDERAL APPELLATE PRACTICE GUIDE 9th 

Circuit, 8:18 (2d ed. 2010).
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system.190 
In addition, as one commentator has noted, "the ideal of equality is 

violated when similarly situated persons receive disparate treatment because 
two panels of the same court have attached different legal consequences to 
facts that are identical in all relevant respects."191 

These concepts are hardly controversial. Indeed, a recent study 
found that Ninth Circuit judges agree that "consistency in the law of the 
Circuit is required for the system to serve its intended functions." 19 2 

Despite this agreement, the Ninth Circuit has experienced a horizontal 
breakdown because of inconsistent opinions.  

Specifically, from 2006 through 2011, different panels from the 
Ninth Circuit have used both the Evidence Of approach and the Present 
Possession approach at different times, resulting in different outcomes for 
similarly situated victims and defendants.  

The following chart illustrates the approach employed by the Ninth 
Circuit over the last five years: 

CASE APPROACH USED 

United States v. Romm, 455 F.3d Present Possession Approach 
990 (9th Cir. 2006).  

United States v. Kuchinski, 469 Present Possession Approach 
F.3d 853 (9th Cir. 2006).  

United States v. Zarn, 365 F. App'x Evidence Of Approach 
838 (9th Cir. 2010).  

United States v. Flyer, 633 F.3d 911 Present Possession Approach 
(9th Cir. 2011).  

In United States v. Romm, 193 the Ninth Circuit addressed for the 
first time whether the evidence was sufficient to sustain the defendant's 
convictions for both receipt and possession of child pornography on his 
computer where images were found in the cache. 194 The defendant had 
previously pleaded nolo cotendre in a Florida state court for two counts of 
promoting sexual performance by a child and one count of child 
exploitation by means of a computer. 195 After this conviction, the defendant 

190. Moragne v. State Marine Lines, Inc., 398 U.S. 375, 403 (1970).  
191. Ulrich & Sidley Austin, supra note 189, at 8:18.  
192. Id.  
193. 455 F.3d 990 (9th Cir. 2006).  
194. Id.  
195. Id. at 994.
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began a new job and traveled to a training seminar in Las Vegas. 19 6 While 
there, he used his work laptop computer to search for child pornography 
websites, and, when he found images he liked, he would keep them on his 
screen for five minutes, and then delete them, without ever saving them to 
his hard drive. 197 While the images were on his computer screen, he would 
masturbate. 198 

At an airport after the seminar, he consented to a search of his 
computer, upon which agents discovered the child pornography. 199 The 
forensic examination of the defendant's computer revealed that he had 
deleted forty images of child pornography from the internet cache and had 
deleted two images of child pornography from another part of his hard 
drive. 200 The examination also revealed that the defendant had enlarged 
images from the cache. 201 

On appeal, the Ninth Circuit used the Present Possession approach.  
The court affirmed the conviction because: (1) there was evidence that the 
defendant knew he possessed the images because he knew of the cache's 
existence and viewed images from the cache; and (2) there was evidence 
that the defendant exercised dominion and control over the cache when he 
enlarged the images while they resided in the cache.202 

Four months after Romm was decided, the Ninth Circuit issued an 
opinion in United States v. Kuchinski.203 In that case, law enforcement 
officers executed a search warrant on the defendant's computer, discovering 
"between 15,120 and 19,000 separate images of child pornography." 204 Of 
those, 13,904 to 17,784 images were found in the defendant's cache, while 
others had been saved onto his hard drive. 205 Unlike in Romm, in Kuchinski 
there was no evidence that the defendant knew of the cache's existence or 
viewed the images from the cache.  

The defendant pleaded guilty to possessing the images. 20 6 At the 
sentencing hearing, the district court was required to calculate the number 
of images found on the defendant's computer for purposes of establishing 
his offense level under the United States Sentencing Guidelines. 207 The 
defendant conceded that he should be held accountable for possessing the 
number of images that he downloaded on his computer, but objected to 
being held accountable for the number of images found in his internet 

196. Id.  
197. Id. at 994-95.  
198. Id. at 995.  
199. Id. at 994.  
200. Id. at 993.  
201. Id. at 995.  
202. Id. at 998.  
203. 469 F.3d 853 (9th Cir. 2006).  

204. Id. at 856.  
205. Id.  
206. Id.  
207. Id. at 861.
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cache. 208 The court adopted the Present Possession approach, and held that 
the district court erred in considering the cached images when calculating 
the defendant's sentencing offense level: 

Where a defendant lacks knowledge about the cache 
files, and concomitantly lacks access to and control over those 
files, it is not proper to charge him with possession and control of 
the child pornography images located in those files, without some 

other indication of dominion and control over the images. To do 
so turns abysmal ignorance into knowledge and a less than 
valetudinarian grasp into dominion and control." 209 

Approximately four years later, the Ninth Circuit was confronted 
with another cache case. This time, though, the court applied the Evidence 
Of approach. In United States v. Zarn, the defendant worked for a cleaning 
company and was given access to a business's facilities to clean them after 
business hours. 210 While there, he used two of the company's computers to 
search for and access websites containing child pornography. 211 Some of 
the sites he visited were "innocent-girl," "pure-nymphets," and 
"pixsyoung." 212 When confronted by law enforcement, the defendant 
admitted to using the business's computer to access child pornography 
depicting children ages ten, eleven, and twelve. 213 He also admitted that his 
home computer contained child pornography, and he consented to officers 
searching the two computers there. 214 During the search, officers found 28 
images of child pornography in the cache on one computer, and 535 images 
in the unallocated space of the second computer. 215 

The defendant appealed his conviction for receiving child 
pornography. 216 Although the defendant admitted to searching for and 
viewing child pornography on his computer, "he did not download the 
images or know that the computers he used were automatically caching the 
images." 217 

Despite the fact that the images were located in the cache and there 
was no evidence that the defendant was aware that his cache existed or that 
he accessed images in the cache, the Ninth Circuit held that the evidence 
was sufficient to support the guilty verdict. This holding was in direct 

208. Id. at 861-62.  
209. Id. at 863.  
210. 365 F. App'x 838 (9th Cir. 2010); Brief for Appellee, United States v. Zarn, 365 F. App'x 

838 (9 't Cir.2010) (No. 09-30155) 2009 WL 6504096, *6.  
211. Brief for Appelle, supra note 210, at *6.  
212. Id. at *4-5.  
213. Id. at *6.  
214. Id. at *7.  
215. Id. at *7.  
216. United States v. Zarn, 365 F. App'x 838, 838.  
217. Id.
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conflict with Romm and Kuchinski.  
But interestingly, the court relied on the analysis in Romm to 

support its holding. 218 The court relied on Romm in noting that "'a person 
can receive and possess child pornography without downloading it, if he or 
she seeks it out and exercises dominion and control over it."' 219 The court 
concluded that the defendant maintained dominion and control over the 
images when he "repeatedly used specific search terms and web addresses 
to seek out and access web sites containing child pornography images, he 
caused those images to appear on the computers' screens where he viewed 
them, and he controlled the images by displaying them, closing the sites, 
and moving from one to another." 220 Also, while viewing the images, the 
defendant "had the ability to exercise further incidents of control by 
printing, saving, or copying them." 221 This, the court concluded, was 
sufficient to show possession and receipt. 222 Nowhere in the Zarn opinion 
does the court acknowledge that, if Romm's analysis truly applied, the 
defendant's conviction would need to be overturned given the record's 
silence on the defendant's knowledge of, and control over, the cache.  

Just one year after Zarn, the Ninth Circuit refused to apply the 
approach taken there, and instead returned to applying the Present 
Possession approach. In United States v. Flyer,223 the investigation against 
the defendant started when an FBI agent acting undercover initiated a 
session on LimeWire, a peer-to-peer file sharing program. 22 4 LimeWire 
connects network participants directly and allows them to download files 
from one another. 225 

To download a file, a LimeWire user opens an application and 
inputs a search term. LimeWire then displays a list of files that 
match the search terms and that are available for download from 
other LimeWire users. When a user downloads a file using the 
LimeWire network, he or she causes a digital copy of a file on 
another user's computer to be transferred to his or her own 

computer.226 

The FBI agent launched LimeWire and typed in the search term "PTHC," 
the apparent acronym for "pre-teen hard core." 227 She identified a host 

218. Id. at 838-39.  
219. Id. at 838 (quoting United States v. Romm, 455 F.3d 990, 998 (9th Cir. 2006).).  
220. Id.  
221. Id.  
222. Id.  
223. 633 F.3d 911 (9th Cir. 2011).  
224. Id. at 913 
225. Id.  
226. Id.  
227. Id. at 914.
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computer that appeared to have a file available for downloading. 228 The 
agent identified the host computer as belonging to the defendant and further 
discovered that the defendant's computer listed 261 files available for 
downloading, including approximately 20 files with titles associated with 
child pornography. 229 Officers secured a search warrant to search the 
defendant's computer and found images of child pornography in the 
unallocated space of his computer. 230 The defendant was convicted, and he 
appealed. 231 

Although the defendant admitted that he downloaded, saved, and 
shared child pornography images through LimeWire, and that he knew it 
was illegal to possess child pornography, there was no evidence that he 
knew of the internet cache. 232 

The Ninth Circuit, citing Romm and Kuchinski, but never 
mentioning Zarn, reversed the defendant's conviction: 

We conclude that Flyer's conviction must be reversed under the 
reasoning in Romm [and] Kuchinski .... The government 

concedes that it presented no evidence that Flyer knew of the 

presence of the files on the unallocated space of his ...  

computer's hard drive. The government also concedes that it 
presented no evidence that Flyer had the forensic software 
required to see or access the files." 233 

Because "[n]o evidence indicated that on or about April 13, 2004, [the 
defendant] could recover or view any of the charged images in the 
unallocated space or that he even knew of their presence there," the 
defendant's conviction was reversed. 234 

In sum, the defendants in Kuchinski, Zarn, and Flyer engaged in the 
exact same conduct and had the same evidence presented against them at 
trial, yet two walked free while another remained in prison. 235 The two 
freed defendants benefitted from the appeals court using the Present 
Possession approach, while the third defendant stayed in jail because the 
same appeals court used the Evidence Of approach.  

228. Id.  
229. Id.  
230. Id. at 914-15.  
231. Id. at 913.  
232. Id. at 913-14.  
233. Id. at 919.  
234. Id. at 920.  
235. The defendant in Romm was not similarly situated to the defendants in Kuchinski, Zarn, and 

Flyer because Romm knew of the cache's existence and exercised dominion and control over the images 
while they were stored in the cache. United States v. Romm, 455 F.3d 990, 1000-01 (9th Cir. 2006).
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CASE 

United States v. Kuchinski United States v. Zarn United States v. Flyer 

EVIDENCE PRESENTED AT TRIAL 

" Images found in the " Images found in the " Images found in the 
cache cache and unallocated unallocated space 

" The defendant did not space " The defendant did not 
know of the cache's " The defendant did not know of the unallocated 
existence know of the cache or space's existence 

" The defendant did not unallocated space's " The defendant did not 
access images from the existence access images from the 
cache " The defendant did not unallocated space 

access images from the 
cache or the unallocated 
space 

DISPOSITION 

Conviction Reversed Conviction Affirmed Conviction Reversed 

It is of no moment that Zarn is an unpublished opinion. The 
defendant in jail does not care that it is unpublished, and neither do the 
defendants to come, who do not know which panel will review their own 
conviction. The "weighty considerations" of stare decisis have been 
violated to the detriment of victims, defendants, and our criminal justice 
system.  

C. Breakdown Between the Three Branches of Government 

Breakdowns inside the judicial branch occur regardless of the 
reason why courts choose the Present Possession approach. If courts 
choose the Present Possession approach to nullify the law, additional harms 
may result. One of these additional harms is found in a breakdown between 
the three branches of government.  

Obviously, the government we learn about in school-the one that 
neatly defines lines between the three branches of government and clearly 
demarcates each branch's duties, with the legislature making the laws, the 
executive enforcing them, and the judiciary interpreting them-does not 
match reality.  

Still, there are some general truths to these dividing lines, and our 
country firmly rests on the idea of checks and balances. "The focus in the 
Constitution is not so much on keeping the branches separate as on 
constructing a scheme of checks and balances.... [T]he system of checks
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and balances evinces the intent to make each branch accountable to the 
other." 236 Each branch should be able and motivated to "resist the 
encroachment of the others." 237 Checks and balances are also used to 
protect against the rule of faction.238 

Applying the general ideas of separation of powers and checks and 
balances to our case study here illustrates that by adopting the Present 
Possession approach, the appellate courts have undemocratically tipped the 
balance of power among the three separate branches of government. This is 
true because: (1) the legislative branch criminalized the conduct that the 
courts of appeals determined should not be criminalized; (2) the executive 
branch, working through its federal prosecutor, exercised its discretion to 
prosecute the defendant, and the appeals court maneuvered around that 
discretion; and (3) the majority of the judicial branch-from the Supreme 
Court, who has recognized that serious harms result from viewing child 
pornography, to the jury, who determined that the defendant was guilty of 
violating the law, to the trial court, who let the verdict stand-was ignored.  
The appeals court stands alone against these other actors; the court trumped 
them all, allowing the defendant to walk free.  

With respect to the legislative branch, Congress has recognized the 
harms associated with viewing child pornography. When Congress first 
criminalized possessing child pornography in 1990 with the Child 
Protection Restoration and Penalties Act of 1990,239 Senator Strom 
Thurmond, who introduced the legislation, explained that the statute was 
needed to destroy the child pornography market because those "who 
possess and view child pornography encourage its continual production and 
distribution." 240 

Six years later, Congress again addressed possession of child 
pornography and once again explained its intent that viewing child 
pornography is tantamount to possessing it.241 

236. Harold J. Krent, Separating the Strands in Separation of Powers Controversies, 74 VA. L.  

REv. 1253, 1259 (1988).  
237. Id. (citing THE FEDERALIST No. 51, at 321-22 (James Madison) (Clinton Rossiter ed., 

1961)).  
238. Id.  
239. PuB. L. No. 101-647, Title III, 323, 104 STAT. 4789 (1990); see also United States v.  

Adams, 343 F.3d 1024, 1031 (9th Cir. 2003).  
240. 136 CONG. REC. 7701, 7783 (April 20, 1990) (statement of Sen. Thurmond); see also Adams, 

343 F.3d at 1031-32. Senator Thurmond further declared: 

We must continue to strengthen our Nation's criminal laws in order to stamp out 
this vice at all levels in the distribution chain. Since the child pornography 
market has, in large part, been driven underground, we cannot solve the problem 

by only attacking the production or distribution of child pornography. This bill 
meets this challenge by expanding the scope of prohibited activities relating to 
child pornography ... because those who possess and view child pornography 

encourage its continual production and distribution.  

Thurmond, supra, at 7782-83.  

241. McBath, supra note 9, at 69-70 ("In recently passing the Adam Walsh Child Protection and 
Safety Act on July 27, 2006, Congress noted that, '[e]very instance of viewing images of child
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The Supreme Court has also recognized that, "the distribution 
network for child pornography must be closed if the production of material 
which requires the sexual exploitation of children is to be effectively 
controlled." 242 

On February 15, 2006, the Department of Justice announced the 
initiation of Project Safe Childhood and allocated more than $14 million to 
the Internet Crimes Against Children program.243 In doing so, the 
Department of Justice stated that "[g]iven the beneficial investigative tools 
and stiffer punishment available under federal law, U.S. Attorneys and the 
federal investigative agencies will be expected to increase the number of 
sexual exploitation investigations and prosecutions." 244 

Assistant United States Attorneys at the ground level are exercising 
their discretion and implementing this initiative. Sex crimes are now 
"'among the fastest growing crimes handled by the federal [courts],' with 
pornography offenses becoming the majority of these cases." 245 By 2008, 
U.S. Attorney's Offices had prosecuted more than double the number of 
computer-based child exploitation cases prosecuted just five years earlier, 
"the vast majority of which was for possession of child pornography." 24 6 

Thus, all three branches of our government reject the argument that viewing 
child pornography is innocuous.  

With Congress clearly criminalizing possession and receipt of child 
pornography, and the Executive Branch utilizing its discretion in bringing a 
defendant to trial, the appellate court has created a system where two 
branches of government (the legislature and the executive) plus two-thirds 
of the judicial branch (the trial court and jury) are outweighed by one-third 
of one branch. This seems to be exactly the type of scenario that our 
system is designed to avoid.  

D. Breakdown Between the Government and its Citizens 

In addition to causing breakdowns between the political 
institutions, if a judge chooses the Present Possession approach to nullify 
the defendant's trial conviction, a third breakdown occurs. This breakdown 
is between the government and its people.  

Certainly most of us, when confronted with an extreme example of 

pornography represents a renewed violation of the privacy of the victims and a repetition of their 

abuse."' (quoting S. REP. No. 104-358, at 12-14 (1996))).  

242. New York v. Ferber, 458 U.S. 747, 756-60 (1982).  

243. McBath, supra note 9, at 40 (citing U.S. DEP'T OF JUSTICE, FACT SHEET: DEPARTMENT OF 

JUSTICE PROJECT SAFE CHILDHOOD INITIATIVE (2006), available at http://www.justice.gov/ 

opa/pr/2006/February/06_opa_081.html).  
244. Id.  
245. Id. at 43 (quoting Byrne, Lurigio & Pimentel, supra note 35, at 41); see also id. (noting that, 

from 1994 to 2006, child pornography cases increased from 22% of all sexual exploitation cases referred 

for federal prosecution to 69%).  

246. Id. (citing Amir Efrati, Making Punishments Fit the Most Offensive Crimes, WALL ST. J., Oct.  

23, 2008 at A14).
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injustice, would agree that the judge should do anything and everything in 
his or her power to effect justice. And those commentators supporting 
judicial nullification rely on these extreme examples to support their 
position.247 

But these questions are not the hard ones. The hard scenarios are 
the closer calls. The ones that are occurring every day in our courtrooms 
across the country. Is it acceptable for one judge in one case to disregard a 
statute, simply because the judge does not personally believe the crime to 
be serious, or at least to be not as serious as Congress has deemed it to be? 

Judicial nullification has not garnered as much academic attention 
as jury nullification. The arguments for jury nullification have been 
thoroughly vetted, with opponents and proponents vocally asserting their 
positions. 24 8 

Assuming arguendo that jury nullification is a legitimate 
democratic phenomenon, it is helpful here to ask whether the reasons 
supporting jury nullification apply equally to judicial nullification.  

Analysis reveals that the arguments for jury nullification are not 
easily importable to judicial nullification, while arguments against 
nullification seem to apply equally to judicial nullification. Further analysis 
reveals that, in the closer calls, judicial nullification adds little to nothing 
beneficial to our democracy, but instead may serve to erode it, case by case.  
In addition, it may create bad law in its wake.  

First, one argument supporting jury nullification is that juries play a 
political role by providing feedback to the government.249 Prosecutors are 
often able to talk to the jury after a trial and, if the jury has acquitted a 
defendant, the prosecutor may learn their reasons for doing so. If juries 
repeatedly indicate their dislike for a particular law, or for how a law is 
being used, prosecutors will likely take this into account when exercising 
their discretion in the future.2 ' 0  Eventually, Congress may receive the 
message and experience pressure to change the law.  

Judicial nullification, on the other hand, is done behind closed 
doors. Paul Butler explains that, to nullify correctly, no one must know 
what the judge is doing: "Judges who flagrantly violate the law are .. .  
likely to be reversed. The judge who wishes to subvert the law must 
proceed more covertly."25 1 He further explains: 

247. For example, under Butler's theory, judicial nullification should be limited to cases involving 
statutes that condone genocide, slavery, murder, torture, prolonged arbitrary detention, systematic racial 
discrimination, or a consistent pattern of gross violations of internationally recognized human rights.  
Butler, supra note 135, at 1820 (citing RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE 
UNITED STATES 702 (1987)).  

248. See e.g., Clay Conrad, Jury Nullification as a Defense Strategy, 2 TEX. J. on C.L. & C.R. 1 
(1995).  

249. Id.  
250. Regnier, supra note 149, at 833.  
251. Butler, supra note 135, at 1790.
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Theoretically, there is the potential of a backlash 

reaction to subversive judges, but only if judges are poor 

subversives. If the judge is clever, people should not realize that 

she is acting subversively-she will seem like a creative 

interpreter of the law, and perhaps she will be reversed more than 

some other judges, but her real agenda will not be suspected." 25 2 

Thus, unlike jury nullification where the jury is able to express the reason 
for its discontent and in so doing possibly change the way government 
proceeds, with judicial nullification the people are left in the dark and the 
injustice remains for those defendants to come. Nothing is fixed: it is a 
band-aid approach that only a small number of defendants benefit from
those lucky enough to walk into that particular judge's courtroom.  

A second advantage to jury nullification is that it may protect 
against abuses of power. All twelve jurors must agree to acquit a defendant 
through nullification. This unanimity requirement serves as a built-in 
mechanism to help ensure that nullification occurs only when abuse has 
most likely occurred; ostensibly, where twelve people agree that 
nullification should occur, this decision carries more weight than where one 
person's decision stands alone.253 

Another advantage to jury nullification has to do with the jury 
selection process: 

While both judges and jurors, as human beings, will 

always possess a degree of bias when given a choice between 

who shall listen to the evidence and render a verdict, several 

prophylactic procedures are inherent within the jury selection 

process to minimize the personal biases a juror brings into the 

jury room. These procedures separate juror bias from judicial 

bias.,,254 

In contrast, judicial nullification occurs within a system offering little to no 
protection against a judge's personal biases. Thus, there is a greater danger 
that judicial nullification will be abused.  

Second, while an advantage to jury nullification may be that it 
affects nothing beyond the present case, the same is not true with appellate 
judicial nullification. To the contrary, judicial nullification does affect 
things beyond the present case, and that effect is negative.  

Unlike one jury in one case, or even one trial court, the appeals 
court is mostly a court of last resort, so its decision affects thousands of 

252. Id. at 1827.  

253. Donald C. Nugent, Judicial Bias, 42 CLEV. ST. L. REv. 1, 52 (1994). "The collective nature 
of juries has the effect of leveling individual jurors biases and prejudices, resulting in a potentially more 
fair and impartial decision-making body than an individual judge may provide." Id.  

254. Id.
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defendants in prosecutions to come. The frightening result of judicial 
nullification is that courts of appeals have stripped prosecutors of their 
ability to prosecute cases where images are found in the cache or 
unallocated space absent evidence that the defendant knew of the cache's 
existence and accessed images from the trash. Arguably, the defendant who 
does not save his contraband onto his hard drive is more dangerous than 
others. He is the savvy defendant who hides his crime. Now, prosecutors' 
hands are tied to prosecute this type of defendant, and future defendants are 
encouraged to hide-and are rewarded for hiding-the fruits of their crime, 
while the public is left unprotected.  

Next, the argued disadvantages to jury nullification apply equally to 
judicial nullification-namely that jury nullification may erode public trust 
in our judiciary.  

Attorney General Eric H. Holder, Jr. has recognized that "a real 
potential danger" exists if jury nullification goes unchecked. 25 5 He explains 
further: "I've seen what happens when ordinary citizens sit on a jury with 
someone who nullifies. You hear it in their comments. There is a real loss 
of faith. And for those who are regularly a part of the court system, there is 
a real cynicism that grows out of nullification."2 56 

Likewise, a danger of cynicism exists if the public believes that 
judges are not applying the law correctly. This cynicism could be 
exacerbated if the public believes that it is being lied to.  

Lying carries great perils. Even commentators who advocate 
judicial nullification recognize the argument that "[l]ies are bad for society 
... because they break down the trust required for civic life. In addition, 
the liar disrespects the dignity of the person to whom she lies; she does not 
allow that person to act rationally, based on the truth." 257 In our democracy, 
which functions well only when it functions on complete and accurate 
information, lies erode the system. This is especially true when people's 
very liberty is at stake.  

Finally, it is important to note the role that judges currently enjoy in 
our government. Judges sit in charge of a system tasked with ferreting out 
the truth. Judges should embrace a call to honesty, not cower from it.  
Suspicion and cynicism of our government are high. But fortunately, our 
judges still receive respect and admiration from most of the public. It is 
only fair, then, that our judges are held to the highest standards. Judges 
should not hide the truth of their own actions simply to get to where they 
personally want to go. Doing so only invites the same suspicion and 
cynicism endured by our other two branches of government.  

255. Joan Biskupic, In Jury Rooms, Form of Civil Protest Grows, WASHINGTON POST, Feb. 8, 
1999, at Al.  

256. Id.  
257. Butler, supra note 135, at 1823 (citing Anita L. Allen, Lying to Protect Privacy, 44 VILL. L.  

REV. 161, 169 (1999)).
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VI. WHERE DO WE GO FROM HERE? 

In 2007, Congress amended the possession and receipt statutes to 

criminalize conduct where a defendant "accesses" child pornography "with 

the intent to view [it]." 258 The purpose and effect of this amendment is still 

unclear. By its plain language the amendment seems to say that a defendant 

no longer needs to view an image to be found guilty of an offense. Thus, 

courts reasoning that a defendant who simply views child pornography is 

like someone who views paintings at a museum can no longer rely on this 

reasoning to overturn convictions because now a defendant need not even 

view the image to be found guilty.  

Given the technology available today, this amendment is important.  

For example, it now appears that a defendant who accesses a commercial 

website containing child pornography and pays to subscribe to the website's 

contents would be guilty of a criminal offense even before he ever viewed 

the images on the site. Given that this defendant has perpetuated the market 

by providing a demand that fuels supply, his purchasing access to the 

website alone is criminal, even without the defendant having viewed the 
images.  

But will the amendment remedy the problems identified above? 

That is, if a defendant has viewed an illegal image on his computer screen, 

but evidence of this image is found only in the cache, may the government 

charge the defendant with accessing the image with intent to view it? If the 

defendant is charged this way, the government will need to connect the 

image found in the cache with a particular website-a none-too-easy feat to 

accomplish given that the cache will not provide information as to the date, 

time, and website from which a particular image came. And given that 

websites may change or be pulled, the government may not be able to find 

that site and prove that it contained the particular image found in the cache.  

Furthermore, if courts of appeals are overturning jury verdicts not 

because they do not understand the technology at play, but because they 

simply do not believe the defendant's actions to be criminal and, as such, 

are artfully maneuvering around Congress's mandate, the amendment may 

prove ineffective. Courts of appeals could still, for example, find that 

"accessing with intent to view" requires that the defendant have "accessed" 

the image in the cache, as opposed to on the screen, and, under the Present 

Possession approach, the appeals court could still reverse the conviction 

absent evidence that the defendant knew of the cache's existence.  

Given this possibility, a more straightforward way to solve the 

problems identified above-especially for the fifty states that have yet to 

offer a solution-would be for state legislatures to amend their possession 

and receipt statutes to: (1) explicitly state that viewing child pornography 

258. Enhancing the Effective Prosecution of Child Pornography Act of 2007, PUB. L. No. 110

358, Title II 203(b), 122 STAT. 4001, 4003-04 (2008) (inserting "or knowingly accesses with intent to 

view" into the operative language of 18 U.S.C. 2252A(a)(5)(B)).
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on the computer screen qualifies as possession and is criminal, regardless of 
whether the defendant saved the image; and (2) explicitly direct that, where 
evidence is found in the cache or unallocated space, juries and courts should 
consider only whether the defendant knowingly viewed that image on the 
computer screen.  

Without this type of explicit direction, the threat exists that more 
jury verdicts will be wrongfully overturned, intra-circuit conflict will 
continue, and Congress's attempts to criminalize the viewing of child 
pornography will be thwarted.  

On a more abstract level, it is important for judges to remember that 
they are part of a bigger system, and that system expects that each of its 
actors practice restraint in all of their acts. Commentators who advocate 
judicial nullification should attempt to be more forthright in the limits they 
place on their own theories. Currently, commentators seem to downplay 
their own recognition that nullification should be used only in rare cases, 
leaving the general impression that judges enjoy a green light to do as they 
see fit in any case before them.  

In addition, more academic research is needed to uncover what 
exactly is happening in our courts. If judges need technology training, then 
more should be done. But more research is needed on whether judges are 
engaging in judicial nullification (here and elsewhere) and, if so, how 
prevalent it is.  

Lastly, it is worth considering whether judges should be given an 
outlet to communicate their concerns to the legislature and the public-at
large. Over two decades ago, Robert Cover explained that a judge has four 
options when confronted with a law that he or she thinks is unjust. The 
judge can: "(1) apply the law even though she thinks it is immoral; (2) 
openly reject the law; (3) resign; or (4) subvert the law by pretending that it 
supports the outcome the judge desires, even though the judge does not 
actually believe that it does." 259 

A fifth option could be made available to judges; that is, another 
option could be for them to follow the law, but register their discontent at 
the same time. While courts certainly may, and do, explain their reluctance 
to follow the law in some of their decisions, I propose a more formalized 
way for judges to register their unrest.  

A database could be established for judges to express their 
discontent with legislation and explain how they believe the defendant in a 
particular case should have been treated. This data could also be analyzed 
in the aggregate, thereby making it possible for the legislature and the 
public to understand how passed legislation is playing out in our courts. If 
the people concur with the judges and believe that injustices are occurring, 
they can affect change through the legislative process. This is how our 

259. Butler, supra note 135, at 1785 (citing Robert M. Cover, Book Review, 68 COLUM. L. REV.  
1003, 1005-08 (1986)).
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system is meant to work. Without open debate and full information, 
however, that ultimate goal is stymied.  

As the Honorable Jack B. Weinsten has said: 

Judges who see the system in operation have an obligation to 

advise the public of the facts as they observe them. A judge who 

believes he or she is called upon to commit an immoral act 

should make that view known ....  

Judges have a duty, given their unique vantage 

point, intimate knowledge of the system and-in the federal 

realm-the invaluable protection of life tenure, to expose 

injustice where they can." 260 

The proposed database would aid in this endeavor.  
In the end, whatever one's view is on the seriousness of possessing 

and receiving child pornography, everyone should agree that the courts of 
appeals' actions described above have violated some of the most basic 
tenets of our system of governance. When courts of appeals overturn jury 
verdicts with no regard to the appropriate standard of review, and in doing 
so infringe on the jury's rightful role, our judicial system is compromised.  
In addition, if judges are engaging in judicial nullification, the other 
branches of our government, and the government's relationship with its 
people, are hurt. Under this scenario, no one wins-least of all: our 
children.

260. Hon. Jack B. Weinstein, Every Day is a Good Day for a Judge to Lay Down his Professional 

Life for Justice, 32 FORDHAM URB. L.J. 131, 167-69 (December 2004).
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I. Introduction 

Mistakes are a fact of life, and the criminal law is sadly no 
exception to the rule. Wrongful convictions are rightfully abhorred, and 
false acquittals can likewise inspire outrage. In these cases, we implicitly 
draw a distinction between a court's finding and a defendant's actual guilt 
or innocence. These are intuitive concepts, but as this Note aims to show, 
contemporary use of the reasonable person standard in the law of self
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Philosophy; A.B., 2009, Brown University. I would like to thank Professor Larry Laudan for the 
enlightening seminar that produced this Note. I am grateful as well to the editors and staff of the 
American Journal of Criminal Law for their hard work in editing this piece.
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defense muddles them.  
The point I aim to make in this Note is subtle, and because it is 

subtle, I must be careful with the terms I deploy. What is of concern here is 
not that disagreement which sometimes occurs between the verdicts of 
morality and the verdicts of our legal system. Rather, it is a disagreement 
between the facts and the decisions of our criminal tribunals. The law here 
is the measuring stick by which conduct is judged, and a court may err in 
applying it in a way demonstrable by an independent observer deploying 
the same metric. For example, the court says a person found dead was 
murdered, but an independent party can prove the court wrong, either by 
showing that the court's version of the facts is incorrect (the person died of 
a heart attack) or that the court has incorrectly applied the legal standard to 
the facts (mens rea was absent). The technical terms introduced below 
furnish a vocabulary for discussing such cases of error.  

I will use the terms juridical guilt and juridical innocence to refer 
to the decisions of tribunals and the words material guilt and material 
innocence to refer to the actual match, or lack thereof, between law and 
fact. A person is juridically guilty if they have been found guilty by the 
relevant tribunals. Thus, in American law, someone is juridically guilty of 
a crime if he has been convicted by a jury, a judge has not chosen to set 
aside the verdict, and the conviction has been sustained if appealed. On the 
other hand, material guilt requires having actually committed the crime in 
question. For example, a person is materially guilty of common law 
burglary if and only if he actually broke into and entered a dwelling at night 
with the intent to commit a felony. 1 

Analogously, juridical innocence means being found not to have 
committed a crime or having been tried and acquitted by the relevant 
tribunals.2 In the American context, juridical innocence corresponds to 
being acquitted by a jury or fact-based dismissals with prejudice by a 
judge.3 In contrast, a person is materially innocent if and only if she did 
not, in fact, commit the specified crime. As such, a person is materially 
innocent of cocaine possession if, instead of cocaine, the substance the 
police found on her person was actually baking powder. Notice, however, 
that material innocence need not be confined to cases where the defendant 

1. Taylor v. United States, 495 U.S. 575, 580 n.3 (1990) (defining common-law burglary as "'the 
breaking and entering of the dwelling house of another in the nighttime with the intent to commit a 
felony."' (quoting W. LAFAVE & A. SCOTT, SUBSTANTIVE CRIMINAL LAW 8.13 (1986))).  

2. I define juridical innocence disjunctively in order to accommodate the fact that a not-guilty 
verdict is not equivalent to a finding of innocence. See infra note 3.  

3. Defining juridical innocence in the American context is complicated by the bivalent character 
of jury verdicts and the stringent burden of proof required for a guilty verdict. See Larry Laudan, Need 
Verdicts Come in Pairs?, 14 INT'L J. EVIDENCE & PROOF 1, 2-3 (2010) (elucidating the import of a not
guilty verdict under such systems). Given the rigor of the reasonable doubt standard and the fact that 
jurors must choose between a finding of guilty and one of not-guilty (there is no "innocent" verdict), a 
not-guilty verdict should not be conflated with a finding of innocence. See id. (emphasizing that an 
acquittal only signifies that the evidence against the defendant fails to satisfy the standard of proof, not 
that the defendant is innocent of the crime charged). Nonetheless, to keep the terminology simple, I 
refer to a jury's not-guilty verdict as a finding of juridical innocence.
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is manifestly innocent or has a true alibi. On the contrary, material 
innocence and guilt track the elements of the crime so that a person who 
breaks into a dwelling intending to cart away a television is nonetheless 
materially innocent of common law burglary so long as he did so during the 
daytime. 4 

Defenses can be treated in the same manner. A person is juridically 
guilty if a tribunal rejects his defense and juridically innocent if the tribunal 
accepts it.5 A person is materially innocent if she does in fact satisfy the 
elements of the defense. She is materially guilty-with respect to a 
defense-if she fails in actuality to satisfy all the elements of the defense 
(though she may yet be materially innocent of the underlying crime).6 

II. The Problem 

I contend that these categories become confused in the context of 
criminal self-defense. The source of this confusion is the reasonable person 
standard specified in the elements of the defense. Invocation of the 
reasonable person-and references to reasonableness more generally-are 
ubiquitous in common law systems on both the criminal and civil sides of 
the docket. Besides the criminal standards for self-defense' and 
provocation, 8 the reasonable person crops up everywhere from civil rights 
law9 to contract law.10 Not to mention that modern courts could hardly try a 
tort case without it." Yet despite her ubiquity, the reasonable person has 
been notoriously difficult to define. 12 This element is sometimes the sole 
issue in a trial, but courts' explications of "reasonableness," "ordinary 
care," or the "reasonable person" are typically vague or quasi-circular. 13 In 

4. Thus, however blameworthy the thief's conduct may have been, he is per the common-law 
definition of burglary, materially innocent of burglary. Indeed, he may be found guilty by a jury and the 
verdict sustained at all levels of the legal process, making him juridically guilty, and yet he is, 
technically speaking, materially innocent.  

5. Complications arise when a tribunal rejects a claimed defense yet still acquits a defendant on 
other grounds. What are we to say about such a defendant; is he juridically guilty or juridically 
innocent? Though it requires an awkward turn of phrase, I think the greatest clarity can be achieved if 
we say that a person whose defense is rejected is juridically guilty (with respect to the defense) even if 
she is ultimately acquitted.  

6. Compare with note 5 supra.  
7. E.g., State v. Stewart, 763 P.2d 572, 579 (Kan. 1988).  
8. E.g., Crawford v. State, 704 S.E.2d 772, 776 (Ga. 2011).  
9. See Mayo Moran, The Reasonable Person: A Conceptual Biography in Comparative 

Perspective, 14 LEWIS & CLARK L. REv. 1233, 1259-60 (2010) (commenting on the reasonable person 
in the law of workplace sexual harassment).  

10. E.g., Akassy v. William Penn Apartments P'ship, 891 A.2d 291, 299 (D.C. 2006).  
11. See RESTATEMENT (SECOND) OF TORTS 283 (1965) (identifying the standard of conduct in 

negligence cases as the behavior of the reasonable man under like circumstances); Ronald K.L. Collins, 
Language, History and the Legal Process: A Profile of the "Reasonable Man," 8 RUTGERS-CAM L.J.  
311, 313 (1977) (attributing "the lion's share of the case law" in torts to the reasonable man).  

12. See infra notes 28-36 and accompanying text.  
13. See, e.g., Patrick J. Kelley & Laurel A. Wendt, What Judges Tell Juries About Negligence: A 

Review of Pattern Jury Instructions, 77 CHI.-KENT L. REv. 587, 600 (2002) ("A person is negligent 
when (he) (she) fails to exercise ordinary care. Ordinary care is the care which a reasonable person 
would use in similar circumstances.") (quoting WIS. JURY INSTRUCTIONS-CIV. 1005 (2002)); cf Edward
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the absence of a clear definition, the question of what the reasonable person 
would or would not have done threatens to collapse into a question of what 
the judge or jury will say the reasonable person would have done.14 If that 
happens in the criminal law context, what then is left of the distinction 
between material guilt and innocence and juridical guilt and innocence? 

Before we consider the complications present in self-defense, we 
should take at a closer look at how the division between juridical and 
material guilt ordinarily functions. Consider the elements of murder. In 
Texas, it is sufficient to show that the defendant (1) intentionally (2) caused 
the death of an individual.15 Here, it is easy to distinguish between material 
guilt and juridical guilt. A person is juridicially guilty of murder if he is 
convicted by a jury of murder, and someone is materially guilty if she did in 
fact cause the death of a person and acted with the conscious object to kill a 
person. There are two important facts here, one physical and the other 
psychological. Both facts are independent of the court's decision. 16 

Whether or not a court decides that the defendant committed the crime, his 
material guilt or innocence does not vary.  

A. The Law of Self-Defense 

The presence of the reasonable person in the standard for self
defense complicates matters considerably. Consider the law of self-defense 
in New York: 

A person may ... use physical force upon another person when 
and to the extent he or she reasonably believes such to be 

C. Lyons, Reason's Freedom and the Dialectic of Ordered Liberty, 55 CLEV. ST. L. REV. 157, 203 
(2007) ("[J]ury instructions dealing with a negligence cause of action have generally been articulated in 
the vaguest manner .... ").  

14. See infra notes 40-49 and accompanying text.  
15. TEX. PENAL CODE ANN. 19.02(b)(2) (West 2011).  
16. I deliberately use the phrase "independent of the court's judgment" rather than the phrase 

"non-legal fact" because I do not think that all of the former facts are embraced by the latter category.  
There are two types of facts we can think of as being independent of a court's judgment. The first type 
is completely independent of any legal standard, for example, the fact that a substance alleged to be 
bootleg liquor is actually an ethanol solution. The second type implicates what common law lawyers are 
prone to call "mixed questions of law and fact." These are not necessarily non-legal facts but are facts 
independent of the court's judgment. Whether or not someone has committed larceny is a prime 
example because it depends on questions of property ownership. See TEX. PENAL CODE ANN.  
31.03(a) (proscribing appropriating property only if one intends to take it from its owner). Insofar as 
property is purely a creature of law, deciding whether or not someone owns something requires applying 
a legal standard. While there are interesting conceptual problems posed by mixed questions, I think the 
reasonable person question embodies a different problem. Whereas in a theft case, it is possible to use 
the legal standard to identify facts sufficient to establish property ownership apart from a court's 
judgment, my argument is that the same cannot be said of the reasonable person standard. The trouble 
with the reasonable person standard is not that one must first ascertain the legal standard and then apply 
it to the facts, but that it is not clear what facts the legal standard demands be satisfied. As such, a 
court's decision about the reasonable person becomes the sole criterion. Unless one is a dogged legal 
realist, the same cannot be said about property and the standard for larceny. For an example of the legal 
realism I have in mind, see Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 460
61 (1897) ("The prophecies of what the courts will do in fact, and nothing more pretentious, are what I 
mean by the law.").
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necessary to defend himself, herself or a third person from what 
he or she reasonably believes to be the use or imminent use of 
unlawful physical force by such other person .... 17 

This passage of the New York code encapsulates a great deal of law 
in one sentence. Not only does it say when a person is justified in using 
physical force but it also declares to what extent a person is justified in 
using physical force.18 In doing so, it references two different reasonable 
beliefs a person must hold in order for her conduct to be justified. 19 A 
person must reasonably believe that the force she uses is necessary for 
defense against what she also reasonably believes to be a use of unlawful 
physical force. 20 Adding a further layer of complexity, the phrase 
"reasonably believes" decrees a double requirement: the person must hold a 
belief, and her belief must be reasonable. 2 ' 

Though the statute makes no mention of the reasonable person, 
New York courts have interpreted reasonableness in terms of the beliefs of 
the reasonable person. As the state's high court pronounced in People v.  
Goetz, "Statutes or rules of law requiring a person to act 'reasonably' or to 
have a 'reasonable belief uniformly prescribe conduct meeting an objective 
standard measured with reference to how 'a reasonable person' could have 
acted." 22 The standard is not, however, purely objective; the court must 
also consider the defendant's situation. 23 As such, a reasonable belief is 
defined by what a reasonable person could have believed in the 
circumstances of the defendant. 24 

To summarize, a defendant's use of physical force is justified if he 
has certain beliefs and those beliefs are such that a reasonable person in the 
position of the defendant could have held them. 25 With that definition in 
hand, let us consider what the material-juridical distinction amounts to in 
the context of self-defense. A person is juridically innocent if the jury finds 
that he acted in self-defense. A person is materially innocent if he had the 
requisite belief and the belief conformed to the reasonable person standard.  
The question of what a defendant believed is an issue of psychology. Like 
the element of intent in murder, it is a matter of psychological fact; a person 
is materially guilty only if he actually possessed the requisite psychological 
state. The other query-the question of what beliefs a reasonable person 
could have held-cannot be categorized as easily. It seems to be asking 
neither for a psychological nor for a physical fact. The defendant's mental 

17. N.Y. PENAL LAW 35.15(1) (McKinney 2011).  
18. Id.  
19. Id.  

20. Id.  

21. Id.  
22. People v. Goetz, 497 N.E.2d. 41, 51 (N.Y. 1986).  
23. Id. at 52 (citations omitted).  
24. Id.  
25. Id.
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state is not decisive nor is there any fact about what the defendant did (no 
act or omission) or caused (no result) that will settle the question of what a 
reasonable person could have believed in the defendant's position. We are 
left uncertain how to define what material innocence is where the defendant 
has pleaded self-defense. To try to clarify the requirements of the 
reasonable person element, we will next examine how judges and 
commentators have construed the reasonable person.  

B. Glossing the Reasonable Person 

Despite being "the common law's most enduring fiction,"2 6 the 
reasonable person remains broadly, vaguely, and discordantly defined. At 
times, he has been hailed as a paragon of ordinariness: "He is the man on 
the Clapham omnibus or the Bondi tram, he mows the lawn in his 
shirtsleeves and takes the magazines at home." 27 Being an ordinary person, 
he is a man of mediocre abilities; he has neither "'the courage of Achilles, 
the wisdom of Ulysses or the strength of Hercules."' 28 Some jurisdictions 
appear to mark their preference for this version of the reasonable person by 
using the locution "person of ordinary prudence" or "ordinary and prudent 
man." 29 

And yet, while frequently pegged as the embodiment of the 
common man, he has also been said to represent not the community 
average, but rather the community ideal. 30 Harper's treatise describes him 
as "represent[ing] the general level of moral judgment of the community, 
what it feels ought ordinarily to be done, and not necessarily what is 
ordinarily done, although in practice the two would very often come to the 
same thing." 31 Likewise, he appears in Prosser and Keeton on the Law of 
Torts as the "personification of a community ideal of reasonable 
behavior." 32 

Finally, aside from representing community ideals, the reasonable 
person has occasionally been thought to represent a standard of morality 
simpliciter. 33 By a "standard of morality simpliciter," I mean a moral 

26. Moran, supra note 9, at 1234.  
27. Id. at 1238 (footnotes omitted).  
28. Id. (quoting R.E. MEGARRY, MISCELLANY-AT-LAW: A DIVERSION FOR LAWYERS AND 

OTHERS 260 (8th Impression 1986)).  
29. E.g., TEX. PENAL CODE ANN. 1.07(a)(42) (West 2011) (using the latter phrase to define a 

reasonable belief); see also JOSHUA DRESSLER & MATTHEW BENDER, UNDERSTANDING CRIMINAL LAW 
10.04 (1987) (describing ordinariness as the "traditional rule").  

30. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS 32, at 175 (5th ed.  
1984).  
31. 3 FOWLER V. HARPER ET AL., HARPER, JAMES AND GRAY ON TORTS 16.2, at 434 (3d ed.  

1984).  
32. KEETON ET AL., supra note 30, at 175.  
33. See MAYO MORAN, RETHINKING THE REASONABLE PERSON 72-73 (2003) (contrasting an 

ordinary behavior approach to negligence with a moral approach); see also ARTHUR RIPSTEIN, 
EQUALITY, RESPONSIBILITY, AND THE LAW 192 (1999) (speaking of the reasonable person as "the 
person whose actions display appropriate regard for both her interests and the interests of others").
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principle independent of community opinion about ethical behavior. Non
social normative language is used in the Model Penal Code: "[M]oral 
defects can properly be imputed to instances where the defendant acts out of 
insensitivity to the interests of other people, and not merely out of an 
intellectual failure to grasp them." 34 This approach is particularly popular 
amongst those commentators concerned that recourse to community ideals 
or averages is prejudicial to marginalized groups.35 

Observing the circularity, vagueness, and lack of consistency in 
definitions of the reasonable person, wise courts and commentators have 
sometimes resorted to identifying 36 the reasonable person with the judgment 
of the jury. As one exasperated British justice wrote, "No court has ever 
given, nor do we think ever can give, a definition of what constitutes a 
reasonable or an average man. That must be left to the collective good 
sense of the jury . .. ."37 American writers have been just as candid at 
times. Ezra Thayer, a Harvard Law dean of the last century, called the man 
of ordinary prudence "a palpable fiction" and went on to declare that 
"[w]hat this imaginary person would have done really means what the jury 
thinks was the proper thing to do."38 

Other Americans have not been so harsh, but their discussions leave 
a similar impression. 39 For instance, Harper's treatise quotes Learned 
Hand: "'[A] solution [to a negligence problem] always involves some 
preference, or choice between incommensurables, and it is consigned to a 
jury because their decision is thought most likely to accord with commonly 
accepted standards real or fancied."' 40  Striking a similar chord, Francis 
Bohlen-a leading American torts scholar of the last century-writes: 

No matter whether the question [of reasonableness] is determined 
by court or jury [it is the opinion of the court or jury] as to what 

34. MODEL PENAL CODE 2.02 cmt. (1962). This language is not specific to self-defense but 
pertains to negligence more generally. However, the drafters of the Code quite wisely used the same 
standard for the negligence mens rea as was deployed in the elements of self-defense. See id. 3.04 
cmt. ("[A]n actor who negligently believes he must kill a person in self-defense should be treated like an 
actor who inflicts death by negligently discharging a gun.").  

35. E.g., MORAN, supra note 33, at 14 (arguing that where the reasonable person is construed in 
terms of ordinariness "the woman who kills her abuser out of anger, and the girl [as opposed to the boy] 
at play have even at best very limited access to such a notion and thus find it much more difficult to be 
exonerated").  

36. One is tempted to couch this as an overdue admission that the reasonable person standard has 
always been a direction to juries and judges to use their best judgment masquerading as a substantive 
rule of law. In negligence law, "[T]he very breadth of the subject has made it easy to hide confusion of 
thought behind ambiguous and question-begging phrases." Ezra Ripley Thayer, Public Wrong and 
Private Action, 27 HARV. L. REV. 317, 318 (1914).  

37. R. v. McCarthy, (1954) 2 Q.B. 105 at 112 (Eng.) (Lord Goddard C.J.).  
38. Thayer, supra note 36, at 317.  
39. See, e.g., KEETON ET AL., supra note 30, 32, at 173 ("The utmost that can be done is to 

devise something in the nature of a formula, the application of which in each particular case must be left 
to the jury, or to the court.").  

40. HARPER ET AL., supra note 31, 16.10, at 535 (quoting Conway v. O'Brien, 111 F.2d 611, 
612 (2d Cir. 1940)). Note that Hand was speaking in the context of applying his famous utility 
balancing test. Still, the punt to the jury is unmistakable.
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ought to be done under the circumstances of that particular case 
which is controlling and which is expressed in its decision. It is 
the sound judgment, the sense of proportion between the utility of 
the act and the injury threatened, the valuation of the respective 
interests concerned and the actual experience of the court or jury, 
which is exercised and utilized.41 

Echoing the same theme, the authors of the Model Penal Code 
sagely say: 

And again it is quite impossible to avoid tautological articulation 
of the final question. The tribunal must evaluate the actor's 
failure of perception and determine whether, under all the 
circumstances, it was serious enough to be condemned .... The 
jury must find fault, and must find that it was substantial and 
unjustified; this is the heart of what can be said in legislative 
terms.42 

Given the various options for elaborating on the reasonable person, 
are we in a position to distinguish material and juridical innocence for the 
reasonableness element of a self-defense claim? The answer is "No." As 
we have seen, astute judges and scholars, faced with the standard's 
ambiguity and doing their best to understand it, have resorted to identifying 
the reasonable person with the judgment of the jury. These thinkers were 
aiming to describe the state of the law. Where the only explanation 
available is nearly as vague as the standard itself, i.e. "'[r]easonable belief' 
means a belief that would be held by an ordinary and prudent man in the 
same circumstances as the actor," 43 the honest answer is to admit that
there being no clear content to the standard-the standard only prompts the 
court or jury to use its best judgment. But, in that case, there is no 
independent criterion to serve as the definition of material innocence.  

I say "court or jury" because I mean to encompass those cases 
where the judge issues a directed verdict or a higher court reverses the jury.  
One might think that these instances of judicial scrutiny belie my thesis 
because they appear to be instances of effective reexamination of juries' 
reasonableness decisions. However, my thesis withstands this objection 
because even when courts do reconsider a jury's decision on 
reasonableness, they do not do so by helpfully elucidating the reasonable 
person standard. If I knew of cases in which appellate judges reviewed a 
jury's decision as to the reasonableness question and clearly expounded the 

41. Francis H. Bohlen, Mixed Questions of Law and Fact, 72 U. PA. L. REv. 111, 114 (1924).  
Bohlen's preeminence in his field led to his appointment as a reporter for the original Restatement of 
Torts. Patrick J. Kelley, The First Restatement of Torts: Reform by Descriptive Theory, 32 S. ILL. U. L.J.  
93, 93 (2007).  

42. MODEL PENAL CODE, supra note 34, 2.02 cmt.  
43. TEX. PENAL CODE ANN. 1.07(a)(42) (West 2011).

432 [Vol. 39:3



Actual Innocence & Reasonable Person

reasonable person standard so that it could be extrajudicially applied, then I 
would have no cause to write this piece. However, the decisions that I have 
come across have largely limited themselves to restating the facts and 
making nonspecific judgments about the sufficiency of the evidence to 
support the jury's findings. 44 Sometimes, the court will explain its decision 
by way of comparison to a previous case or an established per se rule of 
narrow application. 45 At best, the court will explain reasonableness in terms 
somewhat more helpful, like "proportionate." 46  In any event, my 
definitions commit me to saying that there must be a tribunal-independent 
fact of the matter in order to distinguish juridical from material guilt. The 
fact that judges may sometimes overrule juries and say, "No, the 
defendant's conduct was reasonable," without substantial explanation, does 
not help us to identify tribunal-independent facts.  

C. The Case of Innocence Programs 

For innocence projects, the fact that someone may be juridically 
guilty yet materially innocent furnishes their raison d'etre. Thus, their 
mission makes them a prime subject for reflection on the collapse of the 
material-juridical distinction.  

Many law schools now possess innocence programs dedicated to 
the exoneration of the wrongfully convicted,47 and some state and foreign 
governments have established official innocence commissions devoted to 
the same purpose.48 Unlike the traditional appellate process, the emphasis 
of innocence programs lies on the correction of factual errors rather than 
procedural mistakes. 49  In other words, innocence programs are 
distinguished by their focus on actual innocence as opposed to wrongful 
convictions. 50 A wrongful conviction may take many forms: perhaps the 

44. E.g., Gordon v. State, 670 S.E.2d 533, 534-35 (Ga. Ct. App. 2008); State v. Messer, 672 
S.E.2d 333, 342 (W. Va. 2008).  

45. E.g., Richards v. State, 655 S.E.2d 690, 692 (Ga. Ct. App. 2007) (referencing a case that held 
stabbing with a knife to repel weaponless assault was excessive self-defense (citing In re Q.M.L., 570 
S.E.2d 92, 93-94 (Ga. Ct. App. 2002))).  

46. State v. Johnson, 954 P.2d 79, 83 (N.M. Ct. App. 1997).  
47. See Daniel S. Medwed, Actual Innocents: Considerations in Selecting Cases for a New 

Innocence Project, 81 NEB. L. REv. 1097, 1098-99 (2003) (discussing the proliferation of law school 
innocence programs).  

48. See Kent Roach, The Role of Innocence Commissions: Error Discovery, Systemic Reform or 

Both?, 85 CHI.-KENT L. REv. 89, 89 (2010) (describing official innocence programs for England, Wales, 
and North Carolina).  

49. See Medwed, supra note 47, at 1104-05 (explaining that innocence programs must select 
between reviewing cases of wrongful conviction, including procedural errors, or limiting themselves to 
claims of actual innocence, as most choose to do).  

50. As the co-founder of the innocence program at Brooklyn Law School recounts, 

Early on, we decided to handle only claims of actual innocence by inmates whose 

convictions occurred in New York State . . . . [B]y restricting our services to 

claims of actual innocence rather than the broader universe of wrongful 
convictions, we aimed to deploy our resources to what we perceived to be the 
most deserving cases and, not incidentally, make ourselves more attractive in 
grant proposals to prospective benefactors.
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trial judge admitted evidence contrary to a constitutional prohibition or 
seriously erred in instructing the jury. Whether or not someone did or did 
not commit the crime with which she was charged, such a person should be 
considered wrongfully convicted in these cases of grave procedural fault.  
In contrast, actual innocence is encompassed by what we have been calling 
material innocence, i.e., the person did not, in fact, commit the alleged 
crime.5 1 

Insofar as innocence programs are confined to considering cases of 
actual innocence, the collapse of the material-juridical distinction jumbles 
their mission. If what a reasonable person would do is ultimately defined 
by what a jury or judge decides a reasonable person would do, then what 
new evidence could an innocence program hope to uncover to exonerate a 
prisoner who insists that his conduct was justified? 52 

Interestingly, several innocence programs refuse to take on cases of 
alleged self-defense.53 In the case of the Texas Center for Actual 
Innocence, the primary reason is lack of resources. 54 Unable to accept all of 
the thousands of petitions it receives, the Center has to operate with 
selective intake criteria.55 Difficulty of proof was one of the factors the 
Center took into consideration in deciding not to accept self-defense cases.5 6 

There may also be formal or procedural impediments. 57 Tiffany Dowling
the Center Staff Attorney who kindly communicated with me for this 
piece-doubts that a self-defense claim could be directly presented in Texas 
post-trial litigation. 58 

I intend the preceding paragraph as a caveat. The reasons for an 
innocence program to decline cases of self-defense are complex. Resources 
shortages, the difficulty of proving a mental state, 59 or procedural 
limitations may in actuality predominate over theoretical problems with the 
reasonable person. Rather than being an empirical study of innocence 

Id. at 1103-04.  
51. Though I will largely treat them as equivalent throughout this essay, one should note that 

actual innocence can be distinguished from material innocence. Since material innocence tracks the 
elements of a crime, a defendant would be innocent of common law burglary if he acted during the 
daytime. It would seem strange however to call such a person "actually innocent." 

52. In Texas, new evidence must be presented in order to exonerate a prisoner. E-mail from 
Tiffany Dowling, Staff Attorney, Tex. Ctr. for Actual Innocence, to Andrew Ingram (May 10, 2011, 
11:01:41 CDT) (on file with author). Evidence presented at trial or evidence that was available at trial 
but not presented is generally not considered new. Id.  

53. In fact, leaving out self-defense seems to be the rule not the exception. See, e.g., Medwed, 
supra note 48, at 1108 (mentioning that both the Innocence Project at the University of Wisconsin Law 
School and the Center on Wrongful Convictions at Northwestern University School of Law do not 
accept self-defense cases); see also Roach, supra note 48, at 101 (explaining that the North Carolina 
Innocence Inquiry Commission refuses such cases because they are inconsistent with the statutory 
definition of actual innocence).  

54. E-mail from Tiffany Dowling, Staff Attorney, Tex. Ctr. for Actual Innocence, to Andrew 
Ingram (May 9, 2011, 12:00:28 CDT) (on file with author).  

55. Id.  
56. Id.  
57. See Dowling, supra note 53.  
58. Dowling, supra note 55.  
59. See infra note 62.
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programs, my project is to illuminate the conceptual confusion hanging on 
the reasonable person by imagining how an innocence program could 
respond to a self-defense case that turned solely on the reasonable person 
element. I do so via the following hypothetical.  

1. A Hypothetical Defendant 

Imagine that a prisoner named Robert has been convicted of murder 
in New York. At trial, he argued that he acted in self-defense, but the jury 
rejected his claim and found him guilty. Robert has exhausted his appeals; 
the higher courts found the evidence sufficient to convict and identified no 
irregularities in his trial sufficient to reverse his conviction. Nonetheless, 
Robert still maintains his innocence; he did not murder the alleged victim 
but rather acted in self-defense.  

To help focus on the problem of the reasonable person, we can 
suppose that there is an incredible wealth of evidence available as to what 
happened the night of the homicide. We could imagine this evidence taking 
the form of a host of reliable witnesses who have given testimony about the 
events leading up to the killing, the killing itself, and the aftermath.  
Moreover, the testimony of these witnesses agrees in every particular. In 
the alternative, we could imagine that the incident was captured in great 
detail on video. From the footage, one can discern how far the alleged 
victim was from Robert, that the victim was holding a weapon and shouting 
like a crazy person, and that Robert withdrew a gun from his coat pocket.  
Both examples are supposed to stipulate that all the relevant physical facts 
are known and accepted at trial. As such, we can imagine that a host of 
issues typically at play in self-defense cases are absent: How far was the 
victim from the defendant? Was the victim reaching for a weapon? Was 
there an open avenue of retreat or was the defendant's back against the 
wall? 

To complete the story, we conjecture that all of the psychological 
facts are known as well.60 It is more difficult to imagine what evidence 

60. This part of the story not only lacks verisimilitude, but runs the risk of confounding the issues 
at hand. Though we can imagine cases in which the evidence has placed the physical circumstances of 
the alleged crime outside the pale of argument, it seems less likely that, in a self-defense case, the issue 
of the defendant's mental state may be resolved by decisive evidence. It is more likely that, in close 
cases of self-defense, both the defendant's psychological state and the reasonableness of his belief are in 
question. Due to the apparent impossibility of directly knowing a person's thoughts, innocence 
programs face a task just as daunting when a defendant's claim of actual innocence turns on his beliefs 
as when it turns on questions of reasonableness. I asked Tiffany Dowling of the Texas Center for Actual 
Innocence to clarify the source of the trouble with proving self-defense. She stated that, for practicing 
attorneys, there is little difference between the two issues. E-mail from Tiffany Dowling, Staff 
Attorney, Tex. Ctr. for Actual Innocence, to Andrew Ingram (May 10, 2011, 10:53 CDT) (on file with 
author). She writes, "When you are practicing law it is always difficult to prove to a judge's satisfaction 
what is in someone's mind." Id. That said, in the case of mental state, it is important that one at least 
knows precisely in what material innocence consists, whereas the same cannot be affirmed of the 
reasonableness issue. In the former case, the problem is strictly epistemic: how does one know 
another's mental state? However, in the latter case, the problem is conceptual: who is the reasonable 
person and can his beliefs and acts be distinguished from the jury's judgment?
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could establish the psychological facts as definitively as the hypothetical 
video established the physical facts. After all, there is no reliable forensic 
test, no litmus paper, for mental states. 61 Nevertheless, we can assume that 
the issues of psychology in Robert's case are settled. In other words, it is 
taken for granted by all parties that Robert believed his use of force to be 
necessary against what he believed to be an imminent threat of unlawful 
physical force.  

2. How Could an Innocence Program Respond? 

In the envisioned scenario, the only remaining issue-the only one 
we suppose to have been contested at trial-is whether or not Robert's 
beliefs were such that a reasonable person in Robert's circumstances could 
have held them. Faced with this assignment, how might an innocence 
program go about its task? On its face, the factual issue presented by the 
law is a simple one. The innocence program's goal is to look for evidence 
bearing on whether or not Robert's beliefs were amongst those beliefs that a 
reasonable person could have held. The obvious question to ask of course 
is, "Who is this 'reasonable person' whose beliefs we are investigating?" 
Right away, the program encounters the conceptual fog surrounding the 
reasonable person. Answering the question would require determining 
which, if any, definition of the reasonable person the courts have adopted.  

If the courts have taken to identifying the reasonable person with 
the jury's judgment, then it must be recognized that the inquiry will halt 
here. If there is no tribunal-independent fact of the matter, then there is 
nothing for an innocence program to uncover. The situation is basically the 
same where courts have either refused or failed to adequately explain the 
content of the reasonable person standard. Here, the program is left 
guessing as to which facts it needs to establish to negate the defendant's 
guilt. Should the innocence project be looking for the beliefs of an ordinary 
man or of the community ideal? Neither courts nor commentators furnish 
clear answers. The result, then, is the same as in the case where the courts 
expressly conflate the reasonable person and the jury's judgments. There is 
no tribunal-independent fact that the innocence program can reinvestigate 
so as to reach a decision about Robert's guilt or innocence.  

Suppose that instead of explaining "reasonableness" in terms of the 
reasonable person, the New York Court of Appeals decided to base the 
standard on some actual citizen who was respected for his good sense.  
Imagine the court had declared that a person's belief is reasonable if it is a 

61. Cf Arnold N. Enker, Impossibility in Criminal Attempts-Legality and the Legal Process, 53 
MINN. L. REv. 665, 688 (1969) ("Mens rea . . . is not subject to direct proof... . It is the subject of 
inference and speculation."). There are some types of evidence such as diaries and confessions that 
could be regarded as direct evidence of a mental state. For example, a lousy criminal might write about 
his hatred toward the victim and his plans to kill him in a journal on the day of the homicide. Whether 
this evidence is properly called "direct" is an inquiry beyond the scope of this paper. Still, I think Enker 
has a good point. One cannot view a mental state in the same way that a camera can record the 
movements of a defendant's body.
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belief that the sitting Governor of New York could have held. In that case, 
the innocence program's mission is clear. They need to collect evidence 
about the psychological profile of the governor and his potential beliefs if 
transported to Robert's circumstances. The standard sounds absurd but at 
least it presents a definite factual inquiry.  

This story illustrates the trouble with defining material innocence in 
self-defense cases. In the hypothetical, the innocence program was totally 
stymied by the absence of identified, tribunal-independent facts on the basis 
of which to conduct its reinvestigation. It seems men like Thayer and the 
exasperated British justice were correct to identify the reasonable person 
with the judgment of the jury.62 Whether or not the reasonable person 
standard is officially equated with the court's decision, the two cannot be 
separated in the absence of a definition that intelligibly points to facts 
independent of the jury's actual verdict.  

III. Conclusions 

A. The Problem in Brief 

The work of this paper has been to discuss a conceptual difficulty in 
the law of self-defense. Here, the material-juridical distinction, which 
ordinarily functions smoothly in the criminal law, is at risk of collapsing.  
As we saw, the reasonable person standard is poorly defined. 63 This is 
exemplified by the troubles we imagined innocence programs would face in 
handling a self-defense case that turned on reasonableness alone. How can 
they go about their work if there are no court-independent facts that could 
be used to decide material guilt or innocence? In light of the confusion, it is 
natural to think of the reasonable person as a proxy for the judgment of the 
judge or jury. But in that case, we have lost touch with the material
juridical distinction altogether. In the space remaining, I make a few 
comments on the consequences of such a collapse and what might be done 
to remedy the problems that result.  

B. What Do We Lose by Losing the Material-Juridical Distinction? 

1. Due Process and the Innocent Man 

I take the loss of the material-juridical distinction to be a prima 
facie evil. For one thing, it raises concerns about due process and fair 
notice. How can one conform one's conduct to law when what constitutes 
justified conduct is only decided when the jury gives its verdict?64 

Whichever way one chooses to behave, one is taking a risk that the jury will 

62. See supra note 36 and accompanying text.  

63. See supra Part II.B.  

64. Cf Bohlen, supra note 41, at 117 (worrying that reliance on the judgment of the jury leaves 

"standards of conduct too uncertain and indefinite").
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find fault with one's behavior. 65 Similarly, the collapse imperils equality 
before the law and casts doubt on the practical reality of the common law 
ideal of deciding like cases alike. 66 As one commentator has noted, the 
work of a jury in deciding a negligence case is more like that of an 
administrative board charged with making rules to give effect to a 
generously cast legislative mandate than the paradigm jury work of solving 
whodunits. 67 Viewed in this light, the jury is functioning as a rule-making 
body when it decides reasonable-person issues.68 However, unlike a 
standard administrative body, juries' verdicts are never released in advance 
and have only ad hoc validity. 69 The next defendant to come along will face 
a new jury that may "implement new rules" interpreting the reasonable 
person standard.70 

In the criminal law, a person's freedom and reputation are at stake, 
and the injustice of punishing someone for a crime they did not commit is 
plain. It is fitting that programs exist to try to correct these mistakes, and so 
it ought to be very troubling if certain cases are unreviewable on account of 
conceptual confusion in the law. 71 One may disagree, however, that the 
impossibility of reviewing a false conviction for self-defense is "very 
troubling" or at least deny that it is as troubling as the inability to review a 
vanilla assault or murder conviction where self-defense is not in play. I can 
imagine two reasons to take this stance. The first is that the person who 
pleads self-defense nonetheless harmed someone or took another person's 
life so that, regardless of whether his conduct was justified, he still does not 
stand on the same footing as the man falsely convicted who had nothing to 
do with the crime. Rightly or wrongly, the fact that he was causally 
responsible for the death of another still casts a shadow over him.72 The 

65. Id. at 116. Bohlen writes, "It creates merely standards to which the defendant must have 
conformed to have escaped liability . . . [he] could [not] have known of it in advance and must, 
therefore, have taken the risk that his moral and social standard shall have conformed to that of the 
jury." Id.  

66. Cf id. at 117 ("To the lay mind, justice essentially requires that the same conduct under the 
same circumstances shall entail the same liability.").  

67. See id. at 115 (comparing juries' "administrative" work in deciding reasonableness with their 
typical fact-finding mission).  

68. See id. at 113, 116.  
69. See id. at 116.  
70. See id. ("The decision of a jury determines the standard for the one case, and for that case 

only.").  
71. See, e.g., INNOCENCE PROJECT, http://www.innocenceproject.org/ (last visited Mar. 3, 2012); 

NORTH CAROLINA CENTER FOR ACTUAL INNOCENCE, http://www.nccai.org/ (last visited Mar. 3, 2012); 
INNOCENCE PROJECT OF FLORIDA, http://floridainnocence.org/index.php (last visted Mar. 3, 2012).  

72. This attitude may simply be irrational like a primitive taboo about association with blood and 
death. The common law at one time seemed to view homicide this way as the murder-manslaughter 
distinction took time to evolve, all such homicides being treated alike originally. See Charles L.  
Hobson, Reforming Calfornia's Homicide Law, 23 PEPP. L. REv. 495, 502-03 (1996) (giving a brief 
legal history lesson). For my part, I believe that a person wrongfully convicted whose conduct was 
ethically justified ought to be regarded as just as innocent as the person who was across town and 
completely absent from the scene. After all, it is not her fault that she had the misfortune of being 
threatened with assault. But see BERNARD WILLIAMS, MORAL LUCK PHILOSOPHICAL PAPERS 1973
1980 28-29 (1981) (discussing a truck driver who runs over a child and, while not at all negligent, still 
appropriately feels regret). Nonetheless, I list this as a reason to regard the cases differently because
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second reason relies on conjecturing that close cases of self-defense are not 
likely to be cases where the defendant's conscience is completely clean.  
Imagine a case in which the defendant was undoubtedly hotheaded, but his 
conduct still fell within the range of justifiable behavior. One way to see 
the force of both reasons is to imagine the differing reactions of a victim's 
family to the delayed exoneration of someone on self-defense grounds and 
of someone on mistaken identity grounds. The former presents occasion for 
anger and resentment where the latter does not.  

Responding to these concerns requires that we take seriously the 
idea that self-defense is a defense of justification. If the conduct is not 
regarded as wrong or criminal, then we ought to be just as concerned with 
false conviction in self-defense cases as we are with errors in ordinary trials 
for crimes of violence. Furthermore, if people falsely acquitted on the basis 
of self-defense are nonetheless not free of moral fault, then perhaps a lesser 
crime or lesser punishment could be fitted to their conduct. 73 This is a 
better alternative than abandoning post-conviction review of self-defense 
cases altogether simply because the convicted are not guaranteed to be 
wholly blameless.  

2. Assessing the Accuracy of Verdicts 

Even were we unmoved by the plight of the innocent self-defense 
claimant in prison, there would still be cause for concern. To wit, if an 
innocence program is unable to meaningfully review the factual accuracy of 
a key element of a self-defense claim, then what criteria do we have for 
evaluating the accuracy of the criminal justice system in self-defense cases? 

Scholars in the nascent field of legal epistemology examine the 
criminal justice system as a fact-finding mechanism.4 For legal 
epistemologists, reliable information about error rates, both false acquittals 
and false convictions, is crucial.75 Legal epistemologists use this 
information to evaluate the accuracy of trials and the broader criminal 
investigation system.76 The practical significance of this work is not hard to 
grasp. We ought to be concerned about the reliability of our system of 
criminal justice. Because the appellate process is largely focused on review 
for procedural errors (hazarding to correct factual errors in only the most 

popular attitudes, right or wrong, may still be of interest to a policymaker.  
73. Some jurisdictions do seem to be making an attempt to distinguish degrees of culpability in 

self-defense cases. These jurisdictions distinguish between perfect and imperfect self-defense. 40 AM.  
JUR. 2D Homicide 135 (2011). Imperfect self-defense dispenses with the reasonableness requirement 
so that a bona fide belief will suffice. Id. The defendant who proves this defense is not fully exonerated 
but will be convicted of a lesser crime. Id.  

74. E.g., LARRY LAUDAN, TRUTH, ERROR, AND CRIMINAL LAW: AN ESSAY IN LEGAL 
EPISTEMOLOGY 2-3 (2006).  

75. See, e.g., Ronald J. Allen & Larry Laudan, Deadly Dilemmas, 41 TEX. TECH L. REv. 65, 71 
(2008) (exhibiting the use of studies of false convictions to estimate error rates).  

76. E.g., id.
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egregious cases), 77 the work of innocence programs is important to 
surveying the frequency of one type of error: false convictions. Since 
innocence programs are emblematic of independent, factual review of court 
decisions, the troubles they face do not bode well for the prospects of 
accurately assessing false conviction rates in self-defense cases. In the 
same manner, conflation of material and juridical guilt stymies inquiry into 
the rate of false acquittals. How often do juries get it wrong and acquit 
someone on self-defense whose conduct was not in fact justifiable per the 
legal standard? Without a way of separating material from juridical 
innocence in these cases, we may never reach a satisfactory figure. 78 

C. Responses 

1. The Role of the Reasonable Person Standard 

Given the ills brought by using the reasonable person standard in 
the law of self-defense, what should be done to remedy the problem? The 
reasonable person standard has its faults, but it also has marked advantages.  
Consider one alternative: a strict per se rule. The law governing self
defense could be more clear if it traded the reasonable person for a list of 
highly specific circumstances indicating when the use of force is justified.  
While this approach would make the law in this area less ambiguous, it is 
also likely to be both over- and under-inclusive. Once this is taken into 
account, one recognizes the reasonable person standard's virtues. Namely, 
it acts as a guiding principle, allowing the law to adapt itself to the 
circumstances of the particular case. 79 Since we are unable to say with 
adequate accuracy and specificity what conduct is justified, we declare that 
the conduct that the reasonable person would undertake is justified. The 
risk is that such a broad and vague standard leaves too much discretion to 
the trier of fact. We may end up, as the British justice suggested, with a 
standard that just asks the trier of fact to use his best judgment. 80 

It is a truism that no law can possess the requisite generality to be a 

77. Cf LAUDAN, supra note 74, at 210 ("[W]hen appellate courts are looking for 'error,' they are 
typically looking for instances of rule breaking.").  

78. There are alternative sources of data that seem to avoid this problem. I have in mind studies, 
like Harry Kalven and Hans Zeisel's The American Jury, a mammoth work which uses questionnaires to 
try and probe the opinions of trial participants. John Kaplan, Book Review, 115 U. PA. L. REv. 475 
(1967) (reviewing HARRY KALVEN, JR. & HANS ZEISEL, THE AMERICAN JURY (1966)). As part of the 
study, judges were asked, after trial, if they agreed with the jury's verdict. Id. at 475. Where there was 
disagreement, the case was flagged as a false acquittal or false conviction. See LAUDAN, supra note 75, 
at 70 n.14 (discussing Kalvin and Zeisel's methodology). There are two difficulties with this method: 
(1) The American Jury study does not distinguish between failing to satisfy the standard of proof and 
material innocence (this defect is not inherent to the post-trial questionnaire format, however), id. at 68 
n.14., and (2) the studies are no substitute for an independent investigation which may pursue new 
evidence or consider evidence suppressed at trial for non-probative, procedural reasons.  

79. See KEETON ET AL., supra note 30, 32, at 173 (characterizing the reasonable person standard 
as a formula to be applied by judge or jury in lieu of the kind of fixed standards that cannot be 
formulated to cover every conceivable situation).  

80. See supra note 36 and accompanying text.
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law and, at the same time, yield a decision in every case. 81 In the criminal 
law, crimes of violence may occur in myriad circumstances. It would be 
Herculean task to forge a rule (or, better put, a body of rules) to determine 
in all cases when the use of force is justified to repel the unlawful use of 
force. Would one start by specifying distances, by drawing up charts of 
height and weight ratios, or by conducting a detailed anthropological study 
into customs regarding violence in American communities? Whatever 
method is used, I doubt the product would make good law. Thus, when it 
comes to self-defense, I do not believe a per se rule would be superior to the 
present use of the reasonable person. That said, there is still room for 
reform.  

2. A Few Tentative Suggestions for Reform 

My first proposal is that the law settle on one interpretation of the 
reasonable person. It would be preferable if the law unequivocally 
established whether the reasonable person is the average man, the 
community ideal, or simply an embodiment of ethical behavior. 82 By 
settling on a single view, the ambiguity in the reasonable person standard 
would be reduced and more precise jury instructions could be formulated. 83 
The phrase "reasonable person" is not self-explanatory. 84 In contrast, there 
is a tangible difference between the person of ordinary prudence and the 
person embodying a community ideal of responsible behavior. 85 Informing 
judge and jury which standard is meant could help produce more precise 
and principled verdicts. 86 

The second proposal is to take seriously the reality that the 
reasonable person standard is not a simple issue of fact and, therefore, not a 
typical jury issue. Once this is made clear, we should realize two things: 
(1) it may be appropriate for the judge to overturn a jury's verdict when a 
case hinges on the reasonableness issue; and (2) judges should be wary 
when applying stare decisis in these cases lest the general principle drown 
in a sea of per se rules and exceptions. I derive both considerations from 

81. See, e.g., ARISTOTLE, POLITICS 66 (Benjamin Jowett trans., Forgotten Books Printing 1885) 
("[L]aws, when good, should be supreme; and that the magistrate or magistrates should regulate those 
matters only on which the laws are unable to speak with precision owing to the difficulty of any general 
principle embracing all particulars.").  

82. See supra Part II.B.  

83. See supra notes 12-14 and accompanying text.  

84. Indeed, it can be downright misleading. For example, one could naturally think that the 
reasonable person simply describes a person who reasons correctly, that is to say, draws correct 
inferences from the information before her. But this of course is not what lawyers have in mind when 
they speak of the reasonable person. Rather, the inquiry calls for imaging a whole personality, "the 
ordinary man" or the "community ideal." One would be severely mistaken if one thought the 
"reasonable person" was simply an abstract man capable of using logic.  

85. See supra notes 27-32 and accompanying text.  
86. Compare the wise words of Dean Thayer. "'A loose vocabulary' ... 'is the fruitful mother of 

evils;' and in the present instance the slippery words 'duty' and 'negligence' are responsible for much of 
the progeny." Thayer, supra note 36, at 318 (footnotes omitted) (quoting, in part, John C. Gray, Some 
Definitions and Questions in Jurisprudence, 6 HARv. L. REv. 21, 21 (1892)).
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Francis Bohlen's candid 1924 article on the reasonable person.87 Bohlen 
argues that the function of the jury in deciding reasonable person issues is 
more akin to that of an administrative board than a simple trier of fact.88 

The generality of the standard requires that juries develop "rules" to decide 
particular cases.89 Since the jury is acting in a quasi-lawmaking capacity, it 
is perhaps more appropriate for the judge to intercede in these cases by way 
of directed verdict or dismissal of charges. Commenting on tort cases, 
Bohlen observed that judges in his day were already more apt to "usurp the 
function of the jury" when the issue pertained to standards of conduct and 
was not purely factual. 90 With some caveats, Bohlen thought this a good 
thing in that it checked the natural bias of jurors for plaintiffs. 91 Instead of 
jurors' blind sympathy, Bohlen thought judges would adhere more closely 
to something like the Hand formula and properly take into account the 
social benefits of the defendant's conduct.92 Though I do not endorse 
Bohlen's position when it comes to tort law, I think his advice is applicable 
to the reasonable person in self-defense. Given that the reasonable person 
standard is not a pure issue of fact, the judge should feel more at liberty to 
intercede. Having seen more criminal cases, the judge may have a better 
idea of what kind of behavior is ordinary or appropriate in desperate life-or
death situations. Moreover, given the potential for abuse of a fuzzy 
standard, the judge may find it appropriate to intervene in a case with either 
an unpopular defendant or a popular victim.  

The second consideration I borrow from Bohlen follows naturally 
on the heels of the first. Bohlen recognized that, when judges imposed 
standards of conduct from the bench, these per se rules tended to ossify to 
the detriment of negligence law.9 3 He thought dangerous "the undue 
rigidity which results from the unfortunate feeling, that any decision of a 
court creates a rule of law which, as law, is absolutely and eternally 
valid." 94 Besides preventing the law from adapting to evolving social and 
technological circumstances, 95 these rules benefited the wily litigator (the 
worst practitioners not being above coaching their lay witnesses to speak on 
the stand like lawyers reciting the elements of a cause of action).9 6 If judges 

87. Bohlen, supra note 41.  
88. Id. at 115-16.  
89. Id.  
90. Id. at118.  
91. Id. at 118-19.  
92. See id. at 119 ("It is quite clear that due consideration can only be given to the social utility of 

an act which is based upon any broad general economic theory, by the court's taking the decision into its 
own hands.").  

93. See id. at 116 ("The traditional view that a judicial ruling on any subject announces a principle 
of law fixed, permanent and immutable, affixes these qualities to a standard of conduct judicially 
fixed as required by the circumstances of a particular case, and not only makes that standard a rule 
to which others must conform in the future, but prevents its re-examination no matter how material 
conditions and popular opinion have changed.").  

94. Id.  
95. Id. at 120.  
96. See id. at 121 ("It is no uncommon experience to hear uneducated witnesses describe the 

conduct of the plaintiff in terms which are almost a literal repetition of the latest opinion by some justice
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and appellate courts did start to overrule the jury more often in self-defense 
cases, the same problems could result. Looking for a remedy, Bohlen 
hoped courts would come to realize that decisions about reasonableness are 
not ordinary rules of law and, as such, should not be treated as typical 
precedents, but instead left more open to reexamination.97 Since 
community standards and ordinary behavior may evolve with time, I find 
this an appropriate solution in self-defense cases as well. If judges do begin 
to intercede more often, they should be careful not to let the rules laid down 
in their opinions obscure the underlying reasonable person principle.  

D. Final Thoughts 

If implemented, both proposals would mitigate the conceptual 
confusion surrounding the reasonable person. Up until now, the locution 
"reasonable person" has served as a cache for obscurities in the law, and 
failure to clearly define the phrase has posed a preemptory obstacle to 
evaluating the accuracy of verdicts. Were the courts to settle on one 
definition of reasonableness-be it a purely moral standard, the community 
ideal, or the community average-conceptual clarity would be enhanced.  
Likewise, judges, by keeping in mind the unusual character of the 
reasonable person standard (even as reformed), could actively and 
intelligently wield the power of directed verdict to promote correct 
outcomes. All this is not to say that the standard might cease to be difficult 
to apply; it is no easy task to identify the community ideal or locate the 
community average. Nonetheless, this reform is an improvement on the 
present state of affairs in which actual guilt and innocence are 
indistinguishable, even in theory, from a jury's verdict.  

of the supreme court of the particular state.").  
97. Id. at 122 ("Is it too much to hope that courts . . . will realize . . . they are exercising an 

administrative function and that such decisions are not, like their decisions construing and declaring 
those principles which are fundamental to our concept of law, sacrosanct from judicial re-examination 
and change under changing conditions?").
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