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Field of Broken Dreams: 
The Quest for Rule-of-Law in Sports Litigation 
Reviewing Roger I. Abrams, Sports Justice: The 

Law & Business of Sports1 

Geoffrey Christopher Rapp2 

Litigation involving professional and amateur sports disputes attracts public and 
media attention like few other cases. Justice Sotomayor, resolving the labor dispute that led 
to the cancellation of the World Series in Major League Baseball in 1994, noted that sports 
law cases "captivate[] the public's attention" and "are about more than just" whether the 
parties involved "will resolve their differences." 3 As a federal district judge, Sotomayor 
wrote that, "[i]n a very real and immediate way," the lawsuit concerning baseball was "also 
about how the principles embodied by federal . . . law operate . . . plac[ing] the entire 
concept of collective bargaining on trial."4 

Additionally, sports law generates a tremendous interest among law students, with 
cases involving sports disputes frequently the subject of comments and student articles 
published in the nation's law reviews. 5 

At the same time, "Sports Law" remains a somewhat amorphous field of academic 
study. Leading professors in the field may at times feel it necessary to justify their presence 
on law faculties and, whether in the faculty lounge or in published works, may be 
compelled to address the question posed by Wake Forest Professor Timothy Davis, "What 
is Sports Law?" 6 Nearly two decades after the publication of the first casebooks in the 
area,7 it is still described as an "evolving" field. 8 

Roger I. Abrams, a former law school dean and a current professor at Northeastern 
University School of Law, has long been one of the leading authorities9 in this ill-defined 

1. ROGER I. ABRAMS, SPORTS JUSTICE: THE LAW & BUSINESS OF SPORTS (2010).  

2. Harold A. Anderson Professor of Law and Values, University of Toledo College of Law; Editor, Sports Law 
Blog; J.D., Yale Law School (2001), A.B., Harvard College (1998).  
3. Silverman v. Major League Baseball Player Relations Comm., Inc., 880 F. Supp. 246, 259 (1995). See also 
Michael McCann, Justice Sonia Sotomayor and the Relationship Between Leagues and Players: Insights and 

Implications, 42 CONN. L. REV. 901, 908 (2010) (noting that Justice Sotomayor "received considerable praise from 
sports fans and journalists for having restored the national pastime") 
4. Silverman, 880 F. Supp at 259.  

5..The prevalence of such comments in law reviews can be observed by reading the various "recently published 
scholarship" entries on the Sports Law Blog. See generally SPORTS LAW. J, available at 

http://law.tulane.edu/tlsoumals/sl/index.aspx. See also Geoffrey Rapp, New Sports Law Scholarship, SPORTS L.  
BLOG, (Mar. 29, 2011), available at http://sports-law.blogspot.com/2011/03/new-sports-law-scholarship.html.  

6. Timothy Davis, What is Sports Law?, 11 MARQ. SPORTS L. REV. 211, 211(2001).  
7. See generally RAYMOND YASSER ET AL., SPORTS LAW: CASES AND MATERIALS (1st ed. 1990); PAUL C. WEILER 

& GARY R. ROBERTS, CASES, MATERIALS & PROBLEMS ON SPORTS AND THE LAW (1st ed. 1993).  

8. See Matthew J. Mitten & Hayden Opie, "Sports Law": Implications for the Development of International, 

Comparative and National Law and Global Dispute Resolution, TULANE L. REv. (forthcoming), abstract available 
at http://ssm.com/abstract=1625919.  

9. Abrams is "considered a leading authority on law and the business of sports," and has served as the Scholar-in
Residence at the National Baseball Hall of Fame. Northeastern Univ. School of Law Prof Roger I. Abrams is A
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academic enterprise. He has served as a labor arbitrator in professional baseball disputes.10 

His 1998 book, Legal Bases: Baseball and the Law," provided "fresh insights" and a 
brought a "talent for story telling" to labor-management relations in professional baseball.12 
Last year, he authored Sports Justice: The Law and Business of Sports, aimed at a generalist 
audience (and thus avoiding the footnote fetishism common in so much of legal 
scholarship). 13 The book does a wonderful job of highlighting some of the major public 
disputes surrounding professional sports.  

Abrams aims to explore dispute resolution as applied to professional and amateur 
sports, defining "sports justice" as "the product of the authoritative procedures used in the 
business of sports to resolve disputes and controversies."14 He notes at the outset that the 
results of such processes are not always "just," and that "adjudicators are not always 
objective, impartial, unbiased, equitable, fair or dispassionate." 5 

In the book's chapters, he discusses a host of cases involving athletes and the 
business of sports, including the tort case Hackbart v. Cincinatti Bengals and Clark;16 the 
famous ADA litigation PGA Tour, Inc. v. Martin;17 the tennis gender discrimination case 
Richards v. US Tennis Association;'8 the college sports eligibility case Bloom v. NCAA;'9 

the arbitration and contract dispute Boston Celtics v. Brian Shaw;20 the foundational Title 
IX case Cohen v. Brown University;2 1 the Canadian criminal prosecutions in Regina v.  
Green22 and Regina v. Maki;23 various antitrust cases concerning the relocation of Al 
Davis's Oakland Raiders, such as LA Memorial Coliseum v. NFL;24 the non-statutory labor 
exemption from antitrust laws opinion in Mackey v. NFL;25 and a labor law grievance 
involving Terrell Owens.26 

Among its most meaningful contributions, Sports Justice plumbs not just published 
judicial decisions, but court dockets, media articles, and contemporary accounts to reveal 
much of the background involving major sports disputes. Readers learn about the 
individual judges involved and about the broader aspirations and life trajectories of litigants.  

Scholar in his Field, MASS. LAW. WKLY., Sept. 25, 2006, http://masslawyersweekly.com/2006/09/25/a-scholar-in
his-field/.  
10. Among the celebrated salary disputes arbitrated by Abrams were those of New York Mets pitcher Ron Darling 
and LA Dodgers center fielder Brett Butler. ROGER I. ABRAMS, MONEY PITCH: BASEBALL FREE AGENCY AND 
SALARY ARBITRATION 145-60 (2000).  

11. ROGER I. ABRAMS, LEGAL BASES: BASEBALL AND THE LAW (1998).  

12. J. Gordon Hylton, Book Review: Legal Bases: Baseball and the Law, 8 MARQ. SPORTS L. J. 455 (1998).  
13. Deborah L. Rhode, Legal Scholarship, 115 HARv. L. REV. 1327, 1332 (2002) (stating that legal scholarship is 
characterized by a "footnote fetish").  
14. ABRAMS, supra note 1, at 14.  

15. ABRAMS, supra note 1, at 14.  
16. 435 F.Supp 352 (D. Colo. 1977), rev'd, 601 F.2d 516 (10th Cir. 1979).  
17. 532 U.S. 661 (2001).  
18. 400 N.Y.S.2d 267 (1977).  
19. 93 P.3d 621 (2004).  
20. 908 F.2d 1041 (1st Cir. 1990).  
21. 991 F.2d 888 (1st Cir. 1993).  
22. See Diane v. White, Sports Violence As Criminal Assault: Development of the Doctrine By the Canadian 
Courts, 1986 DUKE L.J. 1030 (1986).  
23. Id.  
24. 726 F.2d 1381 (9th Cir. 1984).  
25. 543 F.2d 606 (8th Cir. 1976).  
26. In the Matter of Arbitration between Terrell Owens & NFLPA and Phil. Eagles & NFL Mgmt. Council (Nov.  
23, 2005), available at http://sports.espn.go.com/nfl/news/story?id=2234819.
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We learn that Judge Richard Matsch, who helped established the widely-followed rule that 
mere negligence could not be a valid cause of action for athletes injured in professional 
football, 27 was the son of a grocer and the judge who sentenced Oklahoma City bomber 
Timothy McVeigh. 28 We learn of Casey Martin's struggles to succeed in golf even after his 
historic Supreme Court victory29 and of college football player and top-rated mogul skier 
Jeremy Bloom's passion for acting and karate. 30 Through these accounts, what Abrams 
reveals unmasks both the "courageous and outrageous participants in athletics and the sports 
business." 31 

Abrams spends some time drawing themes from these various cases, but perhaps 
misses an opportunity to reflect more broadly on the nature of sports jurisprudence. He 
acknowledges that sports disputes are not always judged in what would be considered fair 
or unbiased ways, 32 but does not attempt to explore whether there is any sort of systematic 
bias in how sports cases are adjudicated or to examine the source of the potential bias. Of 
course, the book is aimed to a generalist audience, 33 but academic readers will yearn for 
more explanation of what makes the study of sports cases so interesting. Is it simply that 
they concern individuals often regarded as heroes? Is there anything special about the study 
of sports law per se, as opposed to separate bodies of law such as intellectual property, 
antitrust, and torts, that impact major professional sports disputes?34 

Abrams neglects to explore the question posed by the title of Professor Davis in 
his article, What is Sports Law?35 In that article, Davis identified three views about the 
field sometimes called sports law or sports and the law. The first, which he dubbed the 
"traditional" view, is that sports law does not exist, and that the subject was simply "an 
amalgamation of various substantive areas of the law that are relevant in the sports' 
context." 36 

The second, which Davis refers to as the "moderate" view, is that emerging 
statutes having particular application to sports suggest a "growing sports-only corpus of 
law." 37 The problem with this view is that most of these statutes-such as the Uniform 
Athlete Agents Act (UAA) 38 and the Sports Agent Responsibility and Trust Act 

27. Dean Richardson, Player Violence: An Essay on Torts and Sports, 15 STAN. L. & POL'Y REv. 133, 144 (2004) 
("The rejection of negligence as a standard by which to judge sports participants is a widely followed trend that 

Hackbart helped foster.").  
28. ABRAMS, supra note 1, at 18.  
29. ABRAMS, supra note 1, at 45.  

30. ABRAMS, supra note 1, at 74.  
31. ABRAMS, supra note 1, at 195.  

32. ABRAMS, supra note 1, at 13.  

33. Because it is aimed at a generalist audience, the book's main intellectual contribution may be in its selection of 
cases for discussion. There are a number of cases and doctrinal formulations that Abrams could have chosen to 
discuss. See discussion infra pg. 6-10.  
34. Mitten & Opie, supra note 8, at 4 (stating that there is "no consensus" on whether "'sports law' is a separate 
body of law or merely the application of general laws more properly termed 'law and sports").  
35. See Davis, supra note 6, at 11.  
36. See Davis, supra note 6, at 212.  

37. See Davis, supra note 6, at 212-13.  
38. Tamara L. Barner, Show Me the Ethics: Implications of the Model Rules of Ethics on Attorneys in the Sports 

Industry, 16 GEO. J. LEG. ETHICS 519, 531 (2002-2003) (arguing that the Uniform Athlete Agents Act provides 
only for "remains too vague and burdensome, thereby discouraging compliance and ultimately defeating the very 
purpose of the legislation"). For a discussion of the Act, see Robert N. Davis, Exploring the Contours of Agent 
Regulation: The Uniform Athlete Agents Act, 8 VILL. SPORTS & ENT. L.J. 1 (2001).
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(SPARTA) 39-have teeth so dull that they are almost never invoked in judicial 
proceedings. 40 

The third view, which Davis refers to as the "separate field" view and attributes to 
British scholar Simon Gardiner, argues that sports law is a separate field because the 
interaction between various bodies of law implicated by professional and amateur sports 
presents legal considerations unique to the nature of the sports industry.41 There are indeed 
some legal rules that seem to have little relevance outside of the world of sports. The so
called "non-statutory labor exemption" from antitrust law, for instance, immunizes sports 
leagues from antitrust lawsuits by players when a collective bargaining agreement and an 
employer-employee dialogue are in place.4 2 This exemption has been at the core of 
professional sports antitrust cases, including Abrams, Mackey v. NFL,43 and the much 
publicized Second Circuit decision in Clarett v. NFL,44 and has helped drive this spring's 
developments in the NBA and NFL, where unions have or have threatened to decertify and 
pursue antitrust litigation against leagues stripped of non-statutory protection from charges 
of collusion. 45 This exemption was established in a non-sports case, Meat Cutters v. Jewel 
Tea,46 but in very few industries other than professional sports are there multi-employer 
bargaining units that would otherwise be liable for antitrust violations in need of such 
protection.47 For example, in a recent visit to the author's own law school, one United 

39. 15 U.S.C.A. 7801-7807 (2004).  
40. The USAA has been "toothless and ineffective" and most of its sections "are not complied with and not 
enforced." SPARTA, federal statute, is enforced by the Federal Trade Commission, but to date "the FTC has not 
brought an action against any agent and some members of its staff were generally unaware that the statute existed." 
Chris Deubert, What's a Clean Agent to Do? The Case for a Cause of Action Against a Player's Association, 18 
VILL. SPORTS & ENT. L.J. 1, 8, 12 (2011).  

41. See Davis, supra note 6, at 214-15.  
42. See Michael A. McCann, American Needle v. NFL: An Opportunity to Reshape Sports Law, 119 YALE L.J.  
726, 741 (2010).  
43. 543 F.2d 606 (8th Cir. 1976).  
44. 369 F.3d 124, 140 (2d Cir. 2004), cert. denied 125 S.Ct. 1728 (2005)..  
45. For a discussion of the issue in the context of the NBA and NBPA, see Jeff Zillgitt, NBA, Union Wait on NFL 
Labor Ruling, USA TODAY, (Apr. 6, 2011), available at http://www.usatoday.com/sports/basketball/nba/2011-04
05-nba-insider_N.htm. For a discussion in the context of the NFL, see, e.g., Professor Rapp Redux: Law professor 
Geoffrey Rapp Returns for More NFL Labor Talk with The OBR's T-dog, SCOUT.COM, (April 4, 2011), available 
at http://cle.scout.com/2/1061546.html#; CBA Q & A: The OBR talks NFL's labor issues with law professor 
Geoffrey Rapp, SCOUT.COM, (March 22, 2011), available at http://cle.scout.com/2/1056109.html.  
46. 381 U.S. 676 (1975).  
47. Multi-employer bargaining units have been described by some as rare. Judy Fudge, Rungs on the Labour Law 
Ladder: Using Gender to Challenge Hierarchy, 60 SASK. L. REV. 237, 256 (1996). Although as many as forty-two 
major collective bargaining agreements are multi-employer agreements, see Douglas L. Leslie, Multi-employer 
Bargaining Rules, 75 VA. L. REV. 241, 241 n. 3 (1989), many of those are likely agreements covering multiple 
subsidiaries of the same corporation and not in fact agreements between employees and competitive economic 
entities, as is the case in professional sports. Moreover, in most contexts other than sports, even where a multi
employer bargaining unit collapses, management is willing to negotiate with relatively low-paid workers on an 
individual basis. Only in sports, where the sky is the limit for employee compensation, does restraining 
compensation become a key justification for multi-employer bargaining. Typically, it is a union, not management, 
who prefers bargaining on a multi-employer basis. See Anthony B. Sanders, Multiemployer Bargaining and 
Monopoly: Labor-Management Collusion ... A Partial Solution, 113 W.VA. L. REv. 337, 344 (2011) ("The very 
existence of multiemployer bargaining is a bit of a mystery .... [T]he question arises of why an employer would 
agree to pay the same labor rates as all of its unionized competitors."). In sports, the economic incentives reverse 
this dynamic. For instance, in connection with the formation of Major League Soccer, players sought to challenge 
the League's preferred multi-employer bargaining unit. See Fraser v. Major League -Soccer, LLC, 284 F.3d 47 (1st 
Cir. 2002) (finding that single entity status had not been established but upholding multiemployer bargaining on 
other grounds).
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States Supreme Court Justice, when asked about the exemption, responded, "Do you mean 
the sports league exemption?" However, justifying the study of sports law based on these 
special rules is uncomfortable because there are not many other examples of intersecting 
bodies of law having such particular meaning in the sports industry alone.  

Matt Mitten's recent work suggests a fourth view: sports law warrants special 
attention because it includes an emerging body of arbitral jurisprudence established by 
industry-specific international organizations such as the International Court for the 
Arbitration of Sports (ICAS). 48 The ICAS process has led to some landmark decisions, 
such as the one allowing South African runner Oscar Pistorius to compete using his 
prosthetic "Cheetah" system.49 While the view that international developments justify the 
special study of sports law has considerable merit, it suffers from the fundamental problem 
that arbitral decisions are not "law" in the traditional sense.50 ICAS decisions can be 
reviewed by courts only in limited circumstances and are rendered by arbitrators whose 
impartiality is open to question, with very few procedural safeguards and discovery 
protocols in place.51 

While each of these views has some appeal, sports law cases really are different 
from "industry X law" cases, and not simply in the areas where peculiar rules arise from the 
odd economic incentives at work among professional athletes and teams. Instead, such 
cases are worthy of special study because when judges are confronted with sports law cases, 
the decisions they reach often have little to do with what the law would say about the facts 
in question. Predicting sports law decisions is often as easy as finding the answer to another 
question: what jerseys are judges wearing, underneath their robes?5 2 

There is no easy explanation for why judges often, like deer blinded in the 
headlights of an oncoming car, lose sight of well-established doctrinal frameworks when 
confronted with litigation involving sports heroes. Perhaps judges are wary of the increased 
public attention paid to such cases, and, instead of applying the well established but often 
confusing law, they strive to render decisions that are easily understandable by the public.  
Or maybe judges, like so many law professors, were often picked last on the playground 
and take up the opportunity provided by sports disputes to fantasize about what it might 
have been like to really take the field. In too many sports cases, jurists turn from "cerebral" 
dispensers of justice to "pennant-waving" schoolchildren, losing "their judicial bearings, 
twist[ing] precedent[]," and "jeopardizing the dignity of the ... courts." 53 

Whatever the cause, the sports law jurisprudence is littered with cases in which 
judges render decisions that are either plainly at odds with the law or embrace exceptions to 
well-established doctrine applicable only to the limited context of sports. Some of the cases 

48. See generally Mitten & Opie, supra note 8 (arguing that international developments help resolve the debate in 
favor of sports law as an emerging separate field).  
49. Pistorius v. Int'l Amateur Athletic Fed'n, CAS 2008/A/1480, at 18 (May 16, 2008).  
50. Because international arbitration permits contractual designations of governing law, it is "not 'law' at all." 
Philip J. McConnaughay, The Scope of Autonomy in International Contracts and its Relation to Economic 
Regulation and Development, 39 COLUM. J. TRANSNAT'L L. 595, 621 (2001).  

51. See Maureen A. Weston, Doping Control, Mandatory Arbitration, and Process Dangers for Athletes in 

Professional Sports, 10 PEPP. DISP. RESOL. L.J. 5,22-24,46-47,48 (2009).  
52. Apologies here are owed to the epic 2004-2010 blog about the federal judiciary, Underneath Their Robes, 
which operated under the "premise . . . that federal judges are celebrities, the rock stars of the legal profession." 
A3G, In Defense of Superhotties, CAL. LAW., Oct. 2004, at 72.  
53. BRAD SNYDER, A WELL PAID SLAVE: CURT FLOOD'S FIGHT FOR FREE AGENCY IN PROFESSIONAL SPORTS 223 

(2006).
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Abrams discusses, as well as some he has chosen to omit from his review of sports law 
litigation, attest to the unusual rules and results that often surface in sports law.  

For instance, in the Hackbart case discussed by Abrams, the lower court took the 
position that professional football players could not sue one another for injuries sustained 
during the course of play. The court opined that it was "wholly incongruous to talk about a 
professional football player's duty of care for the safety of opposing players when he has 
been trained and motivated to be heedless of injury to himself."54 On appeal, the Tenth 
Circuit panel reversed in part, allowing Hackbart to pursue claims for recklessness,55 but 
upheld the lower court's holding that "negligence does not apply" to professional football 
players because its "essence" consists of "subjecting another to unreasonable risk of harm," 
something "inherent in the game of football."56 

Abrams describes the lower court as "certainly correct in characterizing the 
violence of the game." 57 He writes that football "is abnormally dangerous to participants." 58 

He views the rule established in Hackbart-that negligence is not a proper standard for 
evaluating professional athletes' on-field conduct-as reflecting a "generally sound set of 
principles." 59 He disapproves of the eventual outcome of the case: a $200,000 settlement 
for the plaintiff after the case was remanded for trial.60 Contrary to the appellate court's 
view that "the general customs of football do not approve the intentional punching or 
striking of others,"6 ' Abrams argues that the actions of Charles Clark, the defendant who 
had struck Hackbart, "were certainly within the neighborhood of foreseeable player 
misconduct." 62 Hackbart should have had his day in court, but according to Abrams, "based 
on the facts of the case, [he] should not have been able to recover damages." 63 

One could quibble with Abrams over his reading of the facts of the case in light of 
the customs of the game of football. But the bigger issue, left out of his discussion of the 
case, is why negligence cannot be an appropriate standard in professional athletics. To the 
Hackbart courts and to Abrams, both the level of danger involved in football and the 
training of players are inconsistent with evaluating conduct under the ordinary standard of 
reasonable care. There are two objections to this conclusion. First, is it really true that 
players are trained to ignore potential injury? Perhaps the very first lesson football players 
learn is to "keep their helmets up" when approaching another player as to avoid potentially 
serious neck injuries. 64 From the refined position of a judge in a courtroom hearing 
testimony, the violence of the football field may indeed seem inconsistent with safety 
concerns. Nonetheless, safety training is a key part of every football player's development, 
in contrast to the position taken by the district court in Hackbart.  

The more fundamental question is why a. negligence standard, properly applied, 
cannot weed out the claims of those who were victims of foreseeable and customary 

54. 435 F. Supp. at 356.  
55. 601 F.2d at 525.  
56. Id. at 520.  
57. ABRAMS, supra note 1, at 21.  

58. ABRAMS, supra note 1, at 22..  

59. ABRAMS, supra note 1, at 25.  

60. ABRAMS, supra note 1, at 25.  

61. 601 F.2dat521.  
62. ABRAMS, supra note 1, at 26.  

63. ABRAMS, supra note 1, at 26.  
64. See How to Tackle in Football, FOOTBALL BABBLE, available at 
http://www.footballbabble.com/blog/football/how-to-tackle-in-football/ (last visited April 6, 2011).
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contacts from those who suffered as a result of more savage or unprovoked attacks. Why 
could a court not consider what is reasonable "under the circumstances," recognizing that 
the circumstances of high-speed contact athletics are in fact different from walking through 
the park? The rule that negligence is not available in contact sports has been challenged by 
only a few state courts.65 The notion that negligence would be an unworkable concept is 
accepted on faith in the context of professional sports, even though the standard is applied 
in countless other settings and is "adaptable to a wide range of situations." 66 Abrams misses 
the opportunity to consider in more depth why courts reflexively embrace the notion that 
recklessness, an incredibly amorphous and obtuse concept ill defined in doctrine and case 
law,67 is the only appropriate standard for professional athletes' injuries.  

Abrams could have also chosen to discuss a similarly odd twisting of tort law in 
connection with injuries not to participants in athletics, but to spectators. Across the land, 
courts deny recovery to baseball spectators hit by batted balls.68 A baseball exhibitor's only 
legal duties are to screen the most dangerous areas of the park69 and to avoid distracting 
fans from the dangers of batted balls through overly aggressive mascots and other stimuli.70 

Batted balls are an "expected" part of the game, 71 and not a proper basis for a negligence 
claim absent unusual circumstances. 72 Even in some tragic and bizarre circumstances, such 
as when a young girl had her hand speared by a fragment of a broken bat, courts have 
denied recovery under some form of assumption of risk theory.73 

Why should this well-established rule be viewed as the correct one? Who really 
loses if baseball operators were forced to pay judgments to injured fans? Consider what 
would happen if the rule was abandoned. Baseball operators would have two choices.  
First, they could add physical safeguards such as more netting, Plexiglas barriers, and the 
like to protect fans, or perhaps make baseballs spongier and less likely to cause injury. This 
would be a tragic result, no doubt, because fans like to watch the game as it has been played 
since the days of Abner Doubleday. 74 Similarly, more prominent and regular reminders of 
the dangers of flying objects, designed to alert fans, would be "impractical or inefficient
and probably annoying." 75 So instead, stadium operators would likely choose not to screen 

65. See Lestina v. West Bend Mut Ins. Co., 501 N.W.2d 28, 33 n.10 (citing cases).  

66. Id. at 33.  
67. Geoffrey Christopher Rapp, The Wreckage of Recklessness, 86 WASH. U. L. REv. 111, 115 ("[R]ecklessness 
has remained one of the murkiest standards in tort.").  
68. See Gil Fried & Robin Ammon, Baseball Spectators' Assumption of Risk: Is it "Fair" or "Foul"?, 13 MARQ.  
SPORTS L. REv. 39, 46 (2002) ("Court decisions.. . . continued as they have in the past, in favor of the defense.").  
69. Id. at 61 ("Facility owners are only required to have screening in the area where the danger is the greatest, 
located behind home plate.").  
70. See Gil Fried, Plaintiffs in the Stands, 20 ENT. & SPORTS LAW. J. 8, 9 (2002) ("[Different results occur] if the 
team uses a marketing instrumentality that intentionally or indirectly distracts the fan.") 
71. Peter Gopelrud III & Nicolas P. Terry, Allocation of Risk Between Hockey Fans and Facilities: Tort Liability 
After the Puck Drops, 38 TUL. L. REv. 445, 461 (2003) ("[M]ost people are very aware of the risks inherent in 
watching a baseball game, most notably that objects do with some regularity leave the playing field.").  
72. In Jones v. Three Rivers Stadium, a plaintiff recovered by showing that she was injured due to architectural 
features of the stadium, namely a tunnel that did not have a view of the field. Jones v. Three Rivers Management 
Corp., 380 A.2d 387 (1977), rev'd, 483 Pa. 75, 394 A.2d 546 (1978).  
73. See Benejam v. Detroit Tigers, 635 N.W.2d 219 (Mich. Ct. App. 2001).  
74. Gopelrud & Terry, supra note 71, at 456. ("[T]here is an increasing tension between the desire of the fans to 
have the best view of the action and their safety. The question becomes who should ultimately be responsible for 
this safety and how?").  
75. Aaron Wakamatus, Spectator Injuries: Examining Owner Negligence and the Assumption of Risk Defense, 6 

WILLAMETTE SPORTS L.J. 1, 8 (2009). Additional protection would be "a detriment to the experience of attending 
a live game. Simply stated, the more balls that are prevented from leaving the stands means fewer balls may be

2012 109



TEXAS REVIEW OF ENTERTAINMENT & SPORTS LAW

more seating or spongify baseballs. What they would do is purchase broader liability 
insurance coverage, and pass the cost of such coverage on to fans in the form of higher 
ticket prices. 76 But isn't that in fact the just result? If fans want the game to be played the 
way it always has been, with its attendant risk of injury, should they not also be the ones 
forced to bear the cost of injury instead of visiting an "overwhelming misfortune"77 on a 
single injured spectator? Yet "sports may be so ingrained in our society that judges .. .  
would rather spectators bear the cost of injuries than stadium owners."78 

Abrams declines to include any cases dealing with intellectual property in 
professional sports. This is an unfortunate omission for two reasons: first, some really 
interesting pending and decided79 intellectual property cases have emerged concerning 
professional and amateur athletes and sports leagues; and second, because intellectual 
property is likely the "next big thing" in the legal regulation of professional sports. The 
first generation of sports lawyers are without question labor and antitrust specialists, given 
the fundamental collective bargaining and antitrust concerns raised-and still relevant-for 
professional leagues consisting of economically distinct business firms. Commissioners 
including the NFL's Paul Tagliabue 80 and the NBA's David Stern81 started as antitrust and 
labor lawyers for their respective leagues. The next generation of lawyers-turned
commissioners will be far more likely to come from intellectual property backgrounds, 
given that money to be made from sports licensing and broadcasting and the challenging 
legal issues surrounding overseas distribution and media rights. 82 

Had Abrams chosen to consider intellectual property cases, he might have selected 
a pair of fascinating cases regarding the names associated with professional franchises, a 
pair of cases that reveal to a fair degree how fan loyalty can influence judicial decision
making. In the first of these cases, Major League Baseball Properties Inc. v. Sed Non Olet 

caught by spectators. In addition, any further protection automatically creates viewing problems." David F.  
Tavella, Duty of Care to Spectators at Sporting Events: A Unified Theory, 5 FLA. A & M U. L. REv. 181, 187-8 
(2010).  
76. David Horton, Comment, Rethinking Assumption of Risk and Sports Spectators, 51 UCLA L. REv. 339, 374 
(2003) ("If stadium owners were forced to purchase insurance against fan injuries, due to the fact millions of 
people attend professional baseball and hockey games annually, stadium owners could spread this cost among fans 
without drastically increasing ticket prices.").  

77. This loss spreading rationale was at the core of the move to strict liability in products injury cases, with the 
Justice Traynor of the California Supreme Court authoring a concurring opinion in Escola v. Coca Cola Bottling 
Plant of Fresno, California arguing that "[t]he cost of an injury and the loss of time or health may be an 
overwhelming misfortune to the person injured, and a needless one, for the risk of injury can be insured by the 
manufacturer and distributed among the public as a cost of doing business." Escola v. Coca-Cola Bottling Co. of 
Fresno, 24 Cal. 2d 453, 150 P.2d 436, 441 (1944) (Traynor, J., concurring).  
78. Horton, supra note 76, at 375.  
79. See, e.g., Am. Needle v. Nat'l Football League, 130 S.Ct. 2201 (2010) (noting that the NFL not a single entity 
in its licensing of intellectual property); see also Sonali Chitre, Technology and Copyright Law-Illuminating the 
NFL's 'Blackout' Rule in Game Broadcasting, 33 HASTINGS COMM. & ENT. L.J. 97 (2010).  

80. For two decades prior to his installation as Commissioner, Tagliabue "had represented the NFL as an attorney 
in the areas of television, expansion, legislative affairs, franchise moves, labor and antitrust cases." Andre Douglas 
Pond Cummings, Pushing Weight, 33 T. MARSHALL L. REv. 95, 115 n. 79 (2007).  
81. Stern served as a labor attorney for~the NBA while at Proskauer Rose. Robert H. Lattinville, Labor Pains: The 
Effect of a Work Stoppage in the NFL on its ,20 MARQ. SPORTS L. REv. 335, 352 (2010).  
82. See Jeffrey F. Levine, Note, Meeting the Challenges of International Brand Expansion in Professional Sports: 
Intellectual Property Right Enforcement in China through Treaties, Chinese Law, and Cultural Mechanisms, 9 
TEX. REv. ENT. & SPORTS L. 203, 228 (2007) (remarking that as leagues expand into China and other overseas 
markets, they "'may encounter challenges not only in protecting their marks, brands and star athletes, but also may 
find it challenging to protect their broadcast rights").
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Denarius,83 the Los Angeles Dodgers baseball team ownership brought a trademark 
infringement case against restaurants operating under the name "The Brooklyn Dodger." 
The court rejected the plaintiff's evidence that the restaurants' names would cause 
confusion with the Dodgers franchise, which had once played in New York under the name 
"Brooklyn Dodgers." 84 

In 1994, the U.S. Court of Appeals for the Seventh Circuit addressed a quite 
similar case, Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club Limited 
Partnership.85 Decades after decamping Baltimore and renaming itself the "Indianapolis 
Colts," the plaintiff sought to stop the Canadian Football League from opening a team in 
Baltimore, Maryland calling itself the "Baltimore CFL Colts."8 6 The court found that the 
plaintiff's study "was far more substantial" and "on the whole credible," inferring that the 
Baltimore CFL team's use of the name "Colts" "was likely to confuse a substantial number 
of consumers." 87 

Why did the Southern District of New York reject an argument so similar to the 
one found persuasive by the Seventh Circuit? Because in nearby Brooklyn, the Dodgers 
were anathema, having generated "monumental hard feelings" 88 with their 1958 departure 
to the west coast. To be sure, one alleged infringer operated a professional football 
franchise and the other a restaurant.89 But reconciling these two cases is as easy as pointing 
out that the District Court that had initially found for the Indianapolis Colts was located in 
Indiana, and that the Appellate Court that passed on those findings covered that state. Had 
the dispute been decided in Baltimore, a very different result would likely have occurred.  
Abrams could have used his book as an opportunity to highlight how wildly different sports 
law decisions often are based on the likely fan allegiances of the judges administering 
"sports justice." 

Another case not discussed by Abrams involved a dispute over a record-setting 
baseball hit by allegedly steroid-enhanced San Francisco slugger Barry Bonds, Popov v.  
Hayashi.90 In that case, the court confronted a dispute over ownership between plaintiff 
Popov, who had initially nabbed the ball in the webbing of his baseball glove, and Hayashi, 
who recovered possession of the ball after it was dislodged by fans surrounding the 
plaintiff. With no assertions of ownership over the ball by professional baseball or Barry 
Bonds himself,91 the court was left to decide which fan should get the ball, and ended up 
taking the middle ground and dividing the proceeds of an auction sale between the two.  

83. Major League Baseball Properties, Inc. v. Sed Non Olet Denarius, Ltd., 817 F. Supp. 1103 (S.D.N.Y. 1993), 
vacated, 859 F. Supp. 80 (S.D.N.Y. 1994) (vacated pursuant to settlement between the parties).  
84. 817 F. Supp. at 1118 ("This court finds and concludes that plaintiffs have failed to prove either actual 
confusion or likelihood of confusion stemming from defendants' trademark 'The Brooklyn Dodger' even though it 
is similar to the 'Brooklyn Dodgers' trademark that plaintiffs held as a sports club in Brooklyn.").  
85. 34 F.3d 411 (7th Cir. 1994).  
86. Id. at 412.  
87. Id. at 415, 416.  
88. 817 F. Supp at 1111.  
89. The Seventh Circuit argued in Indianapolis Colts that "there was no risk of confusion" because "'the Brooklyn 
Dodger' was not a baseball team," 34 F.3d at 413, even though much of the imagery used in the restaurant and 
many of its promotional events expressly embraced baseball imagery.  
90. Popov v. Hayashi, No. 400545, 2002 WL 31833731 (Cal. Super. Ct. Dec. 18, 2002).  
91. For an argument that a natural law theory of property would justify awarding the ball to Bonds, see Geoffrey 
Rapp, Who owns Barry Bonds's Million-Plus Dollar Baseball: A Fight Between the Fans in Court, but Neither 

Side Should Win, FINDLAw, Oct. 23, 2002, available at 
http://writ.news.findlaw.com/commentary/20021023_rapp.html (last visited April 6, 2011).
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The court described possession as a "process" which leads to possessory 
"interests," 92 and ruled that Hayashi's actual possession was encumbered by Popov's initial 
effort to corral the ball.93 The court's solution was "equitable division," which it describes 
as an ancient principle established since the time of "ancient Roman law."94 Of course, one 
should be suspicious of just how well established the rule the court is about to announce is 
whenever a court cites ancient law with little modem support.  

In a 1983 law review article relied on by the court on equitable division, one law 
professor found no examples of equitable division applied to "found property" cases. 95 The 
court cites one rather outdated precedent involving a barrel of rotten prunes96 and another 
involving a gang of youths who jointly discovered and played with a stinky sock that 
happened to be filled with cash.97 In either of those cases, however, division of the property 
could easily be justified through the application of principles of partnership and joint 
venture.98 Its application.in a dispute over a single (indivisible) piece of property claimed 
by two individuals (strangers to each other) was simply unsupported by the case law.  

Yet in a sports dispute, the court had no difficulty embracing that solution. Why? 
Perhaps because the odd trial of the case, in which every witness seemed to be wearing a 
baseball glove and umpires took the stand to opine on the rules respecting whether snow 
cone catches can produce "outs" in the game of baseball (a completely irrelevant line of 
inquiry in a property dispute), 99 blinded the court to the reality of what it was supposed to 
be considering. It is hard to imagine a court imposing equitable division, say, in a dispute 
over ownership of a piece of real property between two commercial actors. The 
transactions costs associated with "division" would be tremendous. 100 Indeed, the 
subsequent history of the parties in the case, with plaintiff Popov forced into bankruptcy by 
his legal fees, 101 suggests the court's resolution was anything but efficiency maximizing.  

Abrams might have also taken up the chance to discuss the odd ruling handed 
down by a Minnesota state court stopping the contraction or relocation of the state's 
professional baseball franchise. In Metropolitan Sports Facilities Commission v. Minnesota 
Twins Partnership, the court imposed the highly unusual remedy of specific performance to 
block the Twins from leaving the stadium in which they had contracted to play. 10 2 The 
clearly established rule in American contract law is that where damages would fully 
compensate a party to a breached contract, specific performance is unavailable. Yet the 
court-a Minnesota state court, it is worth noting-found that its "extraordinary equitable 

92.2002 WL 31833731, at *4, *6 ("Possession can be likened to a journey down a path.").  
93. Id. at *7 ("Recognition of a legally protected pre-possessory interest, vests Mr. Popov with a qualified right to 
possession and enables him to advance a legitimate claim to the baseball based on a conversion theory.").  
94. Id.  
95. See R.H. Helmholz, Equitable Division and the Law of Finders, 52 FORDHAM L. REv. 313, 314 (1983).  
("Published cases indicate that no American court has explicitly adopted the Comment's proposal for equitable 
sharing.").  
96. Arnold v. Producers' Fruit Co., 61 P. 283, 284 (Cal. 1900).  
97. Keron v. Cashman, 33 A. 1055, 1056 (N.J. Ch. 1896).  
98. When parties acquire property through a partnership, they are entitled to a share equivalent to their partnership 
stake. REVISED UNIFORM PARTNERSHIP ACT 25.05.060 available at 
http://apps.leg.wa.gov/rcw/default.aspx?cite=25.05&full=true#25.05.210 (last visited March 19, 2012).  
99. See Rapp, supra note 91.  
100. See Arthur L. Stinchcombe, Game Theory, Procedure an Consent: Focusing on Fair Division, 22 LAW & 
Soc. INQUIRY 1087, 1100 (1997) ("[M]ost methodsof equitable division ... do not produce 'efficiency' or 'Pareto 
optimality."').  
101. In re Popov,. 2007 WL 1970102 (N.D. Cal. 2007).  
102. 638 N.W.2d 214 (Minn. App. 2002).
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remedy"103 was appropriate because the termination of the agreement would undermine the 
benefits "citizens" were supposed to receive in "nonmonetary ways."'04 

The court's decision embraced a "novel legal theory that hasn't ever been heard 
before."105 The central problem with the court's decision is that it flowed from a complete 
mis-framing of the issue. The question was not, would the public be harmed in "intangible" 
ways if the Twins left Minnesota, but whether the public would be harmed if the Twins left 
this year. To be sure, the Twins departure would cause the community a loss of face, 
humiliation, and economic distress. But nothing in the court's decision would "provide the 
local community with either absolute ownership of the franchise, or the right to require it to 
play indefinitely."' 06 Although baseball abandoned its plans to move or contract the team, it 
could have chosen to do so-with no legal challenge-at the expiration of the lease 
contract. No real marginal harm would have been suffered by the public in Minnesota had 
the Twins closed down shop just a few years early. In this sports law case, while the court's 
idea of justice may have been served, the law was clearly ignored.  

In his discussion of Jeremy Bloom's unsuccessful challenge to the NCAA's 
eligibility rule, which prohibited Bloom from playing football if he accepted skiing 
endorsement contracts,107 Abrams describes courts' general tendency to "give great 
deference to the decisions of voluntary private associations." 108  Abrams expresses his 
skepticism of the NCAA's commitment to amateurism, given the exploitation of college 
athletes regularly engaged in by the Association's member institutions.10 9  Abrams' 
describes the NCAA's "Principles of Amateurism" as "just the kind of American myth that 
courts adore."" 0 He does not take the opportunity, however, to explain why some courts 
decline to give credence to that myth.  

Consider the strange Kentucky case of Lasege v. Bellarmine University & 
NCAA."' Muhammed Lasege was a Nigerian-born basketball player recruited by the 
University of Louisville. Lasege, however, had previously signed contracts with agents and 
with two Russian professional teams, the Moscow Dynamo and the Seutov Autodor.  
Lasege claimed that he had never been paid, and an internal investigation by the University 
indicated that he had been threatened and coerced into signing these various contracts. The 
University asked the NCAA to declare Lasege eligible in spite of the fact that the NCAA 
bylaws bar players who have signed professional representation agreements from 
competing.112 After the NCAA declined that request, Lasege sought an injunction in state 
court to prohibit the NCAA from punishing the University if it declared him eligible."3 

103. Id. at 220 (quoting Miller v. Foley, 317 N.W.2d 710, 712 (Minn. 1982)).  
104. See id. at 226 (discussing the District Court's mention of the intended social and nonmonetary benefits to 
citizens that will be recognized if the court requires specific performance of the team's lease.) 
105. Gary Roberts, quoted in Randy Furst, Dispute over Twins Goes to Appeals Court, MINNEAPOLIS STAR TRIB., 

Dec. 27, 2001, at 1B.  
106. Bruce W. Burton & Matthew J. Mitten, New Remedies for Breach of Sports Facility Use Agreements: Time 

for Marketplace Realism, 88 IOWA L. REv. 809, 842 (2003).  
107. Bloom v. NCAA, 93 P.3d 621 (Col. Ct. App. 2004).  
108. ABRAMS, supra note 1, at 80.  

109. ABRAMS, supra note 1, at 80 (arguing that "[t]he University of Colorado could commercially exploit Bloom 
for his athletic prowess by selling T-shirts with his likeliness and videotapes of his football exploits.").  
110. ABRAMS, supra note 1, at 81.  
111. Lasege v. Bellarmine University, 2000 WL 35549169 (Ky.Cir.Ct. Dec. 20, 2000), rev'd sub nom. NCAA v.  
Lasege, 53 S. W.3d 77 (Ky. 2001).  
112. NCAA v. Lasege, 53 S.W.3d at 80-81.  

113. Id. at 81.
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The case came before Judge Geoffrey P. Morris of the Kentucky Circuit Court's 
Division Thirteen. Morris found that the NCAA's denial of eligibility to Lasege was 
"arbitrary and capricious," and declared NCAA Bylaw 19.8-the "restitution rule" that 
allows punishment of universities that play athletes after a court order where such court 
order is subsequently reversed on appea 11"4-to be a violation of Kentucky public policy.115 

Judge Morris pleaded with a potential appellate court to view Lasege's video testimony: "If 
you have the opportunity to see and review his testimony, then you will realize that there is 
more to this than simply another basketball player taking money from a professional team 
or trying to get something for nothing."116 

On appeal, the Kentucky Supreme Court vacated the lower court's injunction 
granting eligibility to Lasege. The court noted the NCAA was a private voluntary 
association, and that judicial interference in the affairs of such associations, as had been 
sought by the plaintiff in Bloom, "require[s] considerable reflection." 117 For the same 
reason, the court found no reason to strike down the NCAA's restitution rule.'18 The court 
criticized the lower court for valuing only the interests of Lasege in weighing the equities 
on the injunction, and thought the lower court rendered an "unrealistic finding as to 
Lasege's probability of success on the merits."" 9 The supreme court noted that the lower 
court ignored the possibility of "injury to those programs and student-athletes who, because 
of the [lower court's] temporary injunction, would compete against the University of 
Louisville Men's Basketball team with Lasege on the roster."12 0 This statement is a 
shocking one. The court does not specify what injuries it has in mind-surely, we're not 
talking about Lasege physically harming players from rival teams. Nor would any taint of 
besmirched amateurism from Lasege rub off on any opposing players. Instead, the only 
injury the Supreme Court of Kentucky could possibly be thinking of would be the injury to 
other programs that lose because Lasege blocks shots or grabs rebounds. Losing on the 
court, however, is hardly the kind of "injury" that courts ordinarily consider legally 
cognizable. Would such programs suffer monetary loss from losing a game or two? Isn't it 
equally possible that they would gain if fan attention to contests against Louisville were 
stimulated by the presence of Lasege, a potential future NBA draft pick? 

Why did Judge Morris rule in favor of the player, but receive such a harsh rebuke 
from the state supreme court? The answer may be as simple as learning a bit about the 
geography and historical basketball rivalries of the state of Kentucky. The Thirteenth 
Division Circuit Court is located in Louisville, as was the university for which this 6'10" 
center would have played. The Supreme Court of Kentucky, however, is located in 
Lexington, home to Louisville's archrival on the hard court, the University of Kentucky.  
When the Supreme Court took the unusual step of considering the presence of Lasege an 
injury to rival teams, it may very well have had its hometown team at the top of its mind.  

Sports law, then, deserves special study because it provides a fantastic teaching 
moment for the public and for law students about legal realism. Legal realism brought 
about a "revolutionary shift in views about judging in the American legal tradition." 121 

114. Lasege, 2000 WL 35549169, at *1.  
115. Id.  
116. Id. at n.1.  
117. NCAA, 53 S.W.3d at 83.  
118. Id. at 88-89.  
119. Id. at 86.  
120. Id.  
121. Brian Z. Tamanaha, Understanding Legal Realism, 87 TEx. L. REV. 731, 731 (2009).
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Scholars advocating this school of embraced "awareness of the flaws, limitations and 
openness of law-an awareness that judges must sometimes make choices, that they can 
manipulate legal rules and precedents, and that they can be influenced by their. . . personal 
biases."1 22 Indeed, sports law cases reflect a sort of legal realism on Human Growth 
Hormone. In no other area of law do the human characteristics of judges so plainly affect 
the outcome of litigants' disputes.  

Abrams's wonderfully written and insightful book should draw great attention to 
leading cases on professional and amateur sports from a wide variety of legal disciplines.  
Hopefully, jurists will bring a similarly heightened attention to their efforts to apply 
established legal rules and principles in future sports law cases.

122. Id. at 732.
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When "Ripped from the Headlines" 
Means 

"See You in Court": 
Libel by Fiction and the Tort-Law Twist 

ona 
Controversial Defamation 

Concept 

By Robert D. Richards' 

I. INTRODUCTION 

When asked, Justice Reinaldo E. Rivera succinctly summed up his reasons for 
choosing Manhattan attorney Ravi Batra as a welcoming speaker at his judicial swearing-in 
to the New York Supreme Court's Appellate Division in 2002.Justice Rivera explained: 
"He's very well known.. .Everyone knows Mr. Batra." 2 

Although the vast public would have little idea who the lawyer from New York's 
"Little India" with a "respectable but unremarkable" legal pedigree 3 is, Batra's featured role 
in the jurist's swearing-in telegraphs some insight into a legal power broker whom The New 
York Times unflatteringly described this way: 

He played a role in picking State Supreme Court judges. Lawyers seeking 
an edge in the unfamiliar world of Brooklyn courts hired him as their 
guide. Judges who controlled court appointments - where lawyers 
typically manage the assets and welfare of the elderly, the young or 
troubled companies - gave him 150 of these, worth more than $500,000 
in fees.4 

According to The New York Times, Batra's rise to the ranks of the politically 
powerful was the result of "tried and true tools of networking - schmoozing, flattery, mutual 

1. John & Ann Curley Professor of First Amendment Studies and Founding Director of the 
Pennsylvania Center for the First Amendment at The Pennsylvania State University. B.A., 1983, M.A., 1984, 
Communication, The Pennsylvania State University; J.D., 1987, The American University. Member, State Bar 
of Pennsylvania. The author thanks Student Fellows Omar Maglalang, Shannon Azzaro, Angela Brosnan, 
Samantha Cohen, Michael Haughney, Sarah Sharrar, Carl Ballard and Lauren Green for their research 
assistance and comments on early drafts of this article.  

2. Kevin Flynn & Andy Newman, Friend of the Court: One Lawyer's Inside Track; Cozying Up to Judges, 
and Reaping Opportunity, N.Y. TIMES, Nov. 11, 2003, available at 
http://www.nytimes.com/2003/11/11/nyregion/friend-court-one-lawyer-s-inside-track-cozying-up
judges-reaping-opportunity.html?pagewanted=all&src=pm.  

3. Id.  
4. Id.  
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back-scratching" and he "practiced them to an extent that tended to blur, or even ignore, the 
boundaries between the bench and the bar." 5 

Indeed, Batra sounds like someone straight out of Central Casting,6 which perhaps 
explains why he was ripe fodder for a fictitious character portrayal in the hit legal drama 
series, Law & Order, a "'realistic' program shot on location in New York City, aimed at 
exploring crime and the legal system."7 On November 12, 2003, an episode of the show 
aired that portrayed an "investigation of a body found 'floating' in the Hudson River," 
which "uncovered a corruption scandal in the Brooklyn Supreme Court involving a judge 
who accepted bribes in exchange for preferential treatment."8 As many of the Law & Order 
dramas are, this episode was "ripped from the headlines" about a real event - "the 
Garson/Siminovsky scandal in the Brooklyn Supreme Court in which Judge Gerald Garson 
was accused of granting matrimonial attorney Paul Siminovsky preferential treatment in 
exchange for vacations, dinners and cigars."9 The real-life scandal underpinning the 
television drama also included a connection to Ravi Batra.'0 After Garson was accused of 
wrongdoing, he "reportedly agreed to help pursue a separate case by wearing a wire to lunch 
with Ravi Batra . . . who served on the Brooklyn democratic judicial screening 
committee." 11 

The investigation's objective was to gather evidence involving the sale of judicial 
seats about another "screening committee member who happened to be counsel to Batra's 
law firm." 12 The recorded lunch meeting did not yield the intended results, as "Garson tried, 
but failed, to elicit incriminating statements from Batra about the alleged bribes."' 3 

Importantly, no charges were ever filed "against Batra for wrong-doing connected to judicial 
selection or bribery."' 4 

In the Law & Order episode, the fictitious portrayal took a decidedly different twist 
in which "a woman judge in the Brooklyn Supreme Court is shown socializing with a lawyer 
from whom she accepts bribes. The lawyer is a bald Indian-American attorney named Ravi 
Patel."' 5 

After the episode aired, Batra sued the series' producers .for defamation. In the 
lawsuit, he argued "that because of the uniqueness of his name, ethnicity, and appearance, 
any person who knew him or had heard of him would identify him with Patel."16 Batra also 
alleged he had a strong physical resemblance to the actor portraying the corrupt attorney in 

5. Id. (observing that "[j]udges who were his friends, or who visited his house or who joined him for 
dinner gave him appointments or presided over cases in which he had a stake").  

6. See CENTRAL CASTING, http://www.centralcasting.com (last visited Apr. 14, 2012) (describing how 
"Central Casting has been providing the entertainment industry with background talent for more than 80 
years, offering a full range of background services for every type of production from offices in Los Angeles 
and New York").  

7. Batra v. Wolf, No. 116059/04, 2008 N.Y. Misc. LEXIS 1933, at *1 (N.Y. Sup. Ct. Sept. 28, 2010).  
8. Id. at*1.  
9. Id. at *1 -2.  

10. Dan Slater, Libel-in-Fiction Claim, Rarely Successful, Survives Summary Judgment, WSj.coM L. BLOG 
(Mar. 20, 2008, 1:56 PM), http://blogs.wsj.com/law/2008/03/20/libel-in-fiction-claim-rarely-successful
survives-summary-judgment/.  

11. Id.  
12. Id. (observing that "Garson's goal was to gather evidence that judicial seats could be bought by 

paying Assemblyman Clarence Norman," an associate of Batra).  
13. Id. (noting that "[u]ltimately, Garson and Norman went to prison").  
14. Batra v. Wolf, No. 116059/04, 2008 N.Y. Misc. LEXIS 1933, at *2 (N.Y. Sup. Ct. Mar. 14, 2008).  
15. Id. at *4-*5.  
16. Id. at*7.
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the episode." Moreover, at the time the episode was broadcast, only five other attorneys in 
New York City had the first name "Ravi," and Batra was the only one that had experienced 
"media coverage linking [him] to the Garson/Siminovsky scandal."'8 

The show's producers argued that there were several important distinctions 
between Batra and the fictional character "Patel." Specifically, they cited the following 
differences: "Batra's office is in Manhattan; Batra never appeared before Judge Garson; 
Batra grew up in Queens; Batra does not specialize in matrimonial law; and Batra is an 
upstanding member of the Bar." 9 

New York State Supreme Court Justice Marilyn Shafer, however, was not 
convinced and denied the producers' motion for summary judgment, observing that "[t]hese 
differences fail to outweigh the similarities, which are suggestive of Batra in significant 
ways. ... "2 0 She found that, because of the "extensive media coverage linking Batra to the 
Garson/Siminovsky scandal, there is a reasonable likelihood that the ordinary viewer, 
unacquainted with Batra personally, could understand Patel's corruption to be the truth 
about Batra."21 

The ruling prompted The New York Times to parody the show's familiar opening 
salvo to each episode: 

In the criminal justice system of television's Law & Order, the plots are 
inspired by two separate, yet equally important groups: the television 
writers who craft the intricate if sometimes convoluted episodes, and the 
real-life characters who inspire those writers. This is one of their 
stories.22 

The lawsuit moved forward in October 2010 when the defendants lost a discovery motion 
and were ordered to hand over documents, including a form by the show's writer that 
indicates whether the episode "was inspired by real events." 23 

Dick Wolf, the show's creator and whose company produces the series, released a 
statement about the case saying, "We do not comment on litigation, but contrary to Mr.  
Batra's remarks to the press, Law & Order is not a reality show. It is, has been, and always 
will be fiction."24 

Although the series is fictional, lawsuits like Batra's raise very real First 
Amendment considerations in the entertainment world, and the case against the creators of 
Law & Order is not an isolated incident of libel by fiction. In November 2009, a jury in 
Georgia found that The Red Hat Club, a humorous novel written by Haywood Smith and 
published by St. Martin's Press, "treaded a little too close to one woman's real life."25 

17. Id.; see also Slater, supra note 10 (noting that the India-born actor Erick Avari played "Ravi Patel" 
in the episode).  

18. Batra, 2008 N.Y. Misc. LEXIS 1933, at *8.  
19. Id. at *9.  
20. Id.  
21. Id. at *10.  
22. Sewell Chan, 'Law & Order' Faces a Libel Case, NYTIMES.COM CITY ROOM BLOG (Mar. 19, 2008, 6:32 

PM), http://cityroom.blogs.nytimes.com/2008/03/19/law-order-faces-a-case-of-libel-in-fiction/.  
23. Batra v. Wolf, No.116059/2004, 2010 N.Y. Misc. LEXIS 6630, at *2 (N.Y. Sup. Ct. Sept. 28, 2010); 

Batra v. Wolf, No. 116059/2004, 2010 N.Y. Misc. LEXIS 4919 (N.Y. Sup. Ct. Oct. 12, 2010).  
24. Chan, supra note 22.  
25. Stephen Gurr, Jury Rules for Plaintiff in Red Hat Club Trial, GAINESVILLE TIMES (Ga.), Nov. 19, 2009,
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Earlier in the case, Hall County Judge Charles S. Wynne denied summary judgment motions 
and ruled the case should go to trial, a decision upheld by the Georgia Court of Appeals.2 6 

The Georgia Court of Appeals spelled out the relevant, and convoluted, facts about 
the plaintiff: 

Vickie Stewart is a 60-year-old woman who grew up in the Buckhead area 
of Atlanta and graduated from Northside High School. She met Anne 
Haywood Pritchett (now known as "Haywood Smith") as a child when she 
moved to Cottage Lane, just down the street from Smith. As an adult, 
Stewart got married and had two children, including a daughter she named 
"Mindunn." Stewart's first husband was killed in a car accident, and she 
received a substantial insurance settlement. She subsequently became 
engaged to Harold Stewart ("Harold"); at the time, she did not know that 
Harold was also engaged to another woman. Harold owned several 
nursing homes in Florida. In 1983, Stewart married Harold, but they 
divorced after Harold moved to Florida, stole her insurance money, and 
transferred his assets to his mistress. A Fulton County judge awarded 
Stewart $ 750,000 in the divorce, but Stewart was unable to collect on the 
award. She placed advertisements in a Florida newspaper offering a 
reward to anyone who provided information about when Harold was in 
Georgia so he could be held in contempt of the court's order. Then, in 
1998, when Stewart was over 50 years old, she became a flight 
attendant.2 7 

Smith's novel recounted the escapades of "five middle-aged women who lived in 
Buckhead," who "were life-long friends, and were members of a group called the 'Red Hat 
Club."' 2 8 One of group's members was "Susan Virginia McIntyre Harris Cates," nicknamed 
"SuSu." 29 The similarities between the fictional "SuSu" and the plaintiff Vickie Stewart 
were legion: 

" SuSu moved to Cottage Circle in Atlanta, near the book's narrator and 
attended Northside High School; 

" SuSu got married and had two children, including a daughter named 
"Mignon."; 

" SuSu's first husband was killed in a car accident, and she received a large 
insurance settlement; 

" SuSu became engaged to a man who owned nursing homes in Florida and 
was already secretly engaged to another woman.  

" He eventually stole all of SuSu's money from the insurance settlement, 
moved to Florida, and transferred all of his assets to a "bimbo" with whom he was having an 
affair; 

" A Georgia court subsequently awarded SuSu $750,000, but she was 
unable to collect the money because the man "skipped out to Florida." 

available at http://www.gainesvilletimes.com/archives/26196/.  
26. Smith v. Stewart, 660 S.E.2d 822 (Ga. Ct. App. 2008).  
27. Id. at 825-26.  
28. Id. at 826.  
29. Id.
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" SuSu became obsessed with collecting the money and eventually placed 
an advertisement in a newspaper and created "Wanted" posters offering a reward to anyone 
who could lure the man back into Georgia.  

" SuSu later became a flight attendant, and her friends jokingly referred to 
her as the "world's oldest stewardess." 3 0 

Although the similarities between the plaintiff and "SuSu" are stark, the differences 
in the character's description are what gave rise to the defamation claims. The book 
characterized "SuSu" as an alcoholic who regularly imbibed "before and during flights and 
frequently became intoxicated - even 'smashed' - in public."31 Moreover, she engaged in 
casual sexual encounters with passengers, married men and "young 'stud puppies."'32 

"SuSu" wore provocative apparel, engaged in publicly lewd behavior and was, among other 
things, "a 'right-wing reactionary' and atheist, and a 'loose cannon' with a bad temper."3 3 

During opening statements in the case Vickie Stewart's attorney told jurors, "One 
of the easiest ways to make a lie believable is if you surround it by truth... [t]he more facts 
you put around the lie, the more believable it becomes, and that's the most effective way to 
tell a story." 34 This type of character development also may invite a defamation action.  

As Judge Robert D. Sack wrote in his treatise on defamation law: 

Where the defendant invents defamatory dialogue or other defamatory 
details in what purports to be nonfiction, uses actual people as fictional 
characters, or bases fictional characters on living persons but fails 
sufficiently to disguise the characters so that the fictional characters are 
understood to be "of and concerning" their living models, liability for 
libel may result.35 

Lawsuits against publishers based on the claim of libel by fiction can have a 
profound impact on the type of books that will be available. The president of the American 
Booksellers Foundation for Free Expression, Chris Finan, observed, "Unless there are very 
careful rules, there is a danger of a chilling effect that publishers will not feel free to publish 
works in which characters bear even the remotest similarity to real-life people."36 Clearly, a 
looming threat of a protracted defamation action could be enough in some instances to shut 
down a project completely before an audience gets a chance to experience it. That type of 
self-censorship poses a detrimental incursion on free speech in the entertainment world.  

From a constitutional perspective, "[t]he gradation from fact to fiction in creative 
works - or more likely, from representational fact to fact-infused fiction - raises difficult 
issues about the balance between private rights and First Amendment interests."3 7 This 

30. Id.  
31. Id.  
32. Smith, 660 S.E.2d at 826.  
33. Id.  
34. Ashley Fielding, Defamation Suit Over Book Comes to Trial, GAINESVILLE TIMES (Ga.), Nov. 11, 2009, 

available at http://www.gainesvilletimes.com/archives/25838/.  
35. ROBERT D. SACK, SACK ON DEFAMATION: LIBEL, SLANDER, AND RELATED PROBLEMS 2:4.11 (1999).  

36. David L. Hudson, Libel in Fiction, FIRST AMENDMENT CENTER, Jan. 19, 2005, 
http://www.firstamendmentcenter.org/libel-in-fiction (noting that "[e]ven if the work contains a 
disclaimer stating it's fictional, a libel claim can still arise").  

37. THOMAS D. SELZ ET AL., ENTERTAINMENT LAW 11:21 (3d ed. 2009) (suggesting that "[u]nless an 
author obtains the unqualified consent of her subject, individual claims of slander or libel may be pitted
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article examines that balance and explores the potential impact on the entertainment and 
publishing industries.  

Part II of the article traces the recent history of libel-by-fiction cases and identifies 
patterns or trends in the types of portrayals that have resulted in litigation. 38 Part III looks at 
a method to defend against such actions by employing the innocent construction rule, 
normally reserved for defamatory statements, to the "of and concerning" the plaintiff 
element in libel-by-fiction cases. 39 Part IV concludes by discussing the larger First 
Amendment impact raised by permitting lawsuits over fictitious statements by employing a 
tort that was designed to guard against false statements offact.40 

2. SETTING PRECEDENT: CALIFORNIA AND NEW YORK CREATE THE STANDARD FOR 
JUDGING LIBEL-BY-FICTION CASES 

With so many of the nation's entertainment companies and publishing houses 
headquartered in Los Angeles and New York City, it is not surprising that the largest body 
of case law raising defamation-by-fiction claims hails from California and New York.41 For 
that reason, it is instructive to examine some of the key cases from those jurisdictions to 
identify patterns and trends that can provide guidance on how courts have treated and will 
handle the issue.  

In one of the most recent decisions involving libel by fiction against an 
entertainment television show, handed down in March 2011, the California Court of Appeal 
sided with the creators of the CBS drama CSI: Crime Scene Investigation.42 The case is 
significant in that it demonstrates how the behind-the-scenes writing process and technical 
procedures can help diffuse the potential defamation in the finished product. 43 

The defamation lawsuit involved Scott and Melinda Tamkin, married real estate 
agents in Los Angeles, who at one point showed property to Sarah Goldfinger, a writer on 
CSI.44 Although the sale was never consummated "because an inspection revealed the 
property would require extensive remediation," 45 the Tamkins would unwittingly occupy an 
unwelcome role in a forthcoming CSI script.  

The show's episodes are "written collaboratively, through multiple drafts, with 
input from executive producers, the studio and the network."4 6 Once the episode is outlined, 

against the author's claim that the work is not purported fact or is protected by First Amendment 
guarantees of free speech and press").  

38. See infra Part 2.  
39. See infra Part 3.  
40. See infra Part 4.  
41. See, e.g., Aguilar v. Universal City Studios, Inc., 219 Cal. Rptr. 891 (Ct. App. 1985) (claiming 

character in the movie Zoot Suit was based on plaintiff); Geisler v. Petrocelli, 616 F.2d 636 (2d Cir. 1980) 
(alleging that a fictional character in the novel Match Set was based on the plaintiff); Fetler v. Houghton 
Mifflin Co., 364 F.2d 650 (2d Cir. 1966) (claiming a character in the novel The Travelers was based on the 
plaintiff); and Welch v. Penguin Books USA, Inc., No. 21756/90, 1991 N.Y. Misc. LEXIS 225 (N.Y. Sup. Ct. Apr.  
3, 1991) (alleging the main character in the novel Disappearing Acts was based on the plaintiff).  

42. Tamkin v. CBS Broad., Inc., 122 Cal. Rptr. 3d 264 (Ct. App. 2011).  
43. See Thomas J. Peistrup, Dying for a SLAPP-Down: The Tamkin Case as a Rebuke of Dyer v. Childress, 

28 J. MEDIA, INFO., & COMM. LAW 15 (2011) (observing that Tamkin "recognizes that the film and television 
(prepublication) production process is both an act 'in furtherance of constitutional expression, as well as 
itself a matter of public interest for purposes of the anti-SLAPP statute").  

44. Tamkin, 122 Cal. Rptr. 3d at 267.  
45. Id. at 266.  
46. Id. at 267.
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the writers begin working on the script, which goes through several drafts.4 7 The early 
drafts of the script "are kept confidential, shared only amongst the producers and writers of 
each episode." 48 At times, it may become necessary to circulate a draft to the casting staff 
"to begin the process of casting guest roles prior to filming."49 The California Court of 
Appeal outlined how that process takes place: 

An outside service prepares "breakdowns," or short written synopses of the 
characters, for use during casting. Each script undergoes a legal clearance 
process before it is produced, generally before the First Draft is distributed, 
to ensure that names and places used by [CS]] do not infringe on anyone's 
rights. As part of that vetting, all character names are changed if they match 
real-life individuals. 50 

Sarah Goldfinger and a co-writer were assigned to write an episode during season 
nine of the series.51 It included a murder at a fast-food restaurant as the main part of the 
story, "but the executive producer wanted a separate story involving a second crime - a 'B' 
story." 52 So they "hammered out the concepts of the 'B' story" that "would involve a 
married couple in the real estate and/or mortgage businesses, one of whom would commit 
suicide by overdosing on fluoride."53 

In writing the early drafts for the "B" story, Goldfinger inserted "Scott and Melinda 
Tamkin as the names of the married real estate couple." 54 In less than a week, the script went 
through the legal clearance process and the character names were changed to Scott and 
Melinda Tucker.55 Meanwhile, an "incomplete preliminary draft" of the script was 
forwarded by CBS to Breakdown Services, Ltd., the company that sorts out the roles for 
casting.56 A writer for that service prepared the casting synopses based upon the Tamkins' 
names that were in the preliminary draft.57 

Scott Tamkin was portrayed as a "slick, attractive, hard-drinking extensive 
bondage/porn-watching man," who may have killed his wife.5 8 Melinda Tamkin's profile 
suggested that her "death may have occurred during kinky sex in which she was handcuffed 
to the bed."59 After preparing the material, Breakdown Services delivered it to the CBS 
casting staff and then "were given authority to release it to talent representatives in Los 
Angeles." 60 

47. Id. (noting that "[t]ypically, there are...very early drafts of the initial scripts which are circulated 
internally among the production staff: the 'Preliminary Writers' Draft,' the 'Writers Draft,' and in some 
cases, the 'Revised Writers' Draft'...[t]he next draft, for broader distribution, is the 'First Draft"').  

48. Id.  
49. Id.  
50. Tamkin, 122 Cal. Rptr. 3d at 267 (citation omitted).  
51. Id.  
52. Id.  
53. Id.  
54. Id.  
55. Id.  
56. Tamkin, 122 Cal. Rptr. 3d at 267.  
57. Id.  
58. Id.  
59. Id.  
60. Id. at 267-68.
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While essentially all of this activity takes place under strict confidentiality, 61 "[a]t 
some time during this process, the casting synopses were leaked and posted on various 
Internet Web sites, including some 'spoiler' Web sites discussing CSI."6 2 

The episode aired on. February 12, 2009.63 The Court of Appeal viewed the 
relevant parts of the program, as part of the record, and noted both the similarities and 
differences between the fictional characters in the show and the real-life couple.6 4 Three 
months after the episode aired, Scott and Melinda Tamkin sued for "defamation/defamation 
per se and false light invasion of privacy." 65 The couple alleged that Sarah Goldfinger had 
"hijacked their complete names, physical characteristics, marital relationship, ages and 
professions to craft, without their knowledge or consent, an episode of the global 
blockbuster CSI: Crime Scene Investigation.,"66 

While the Tamkins acknowledged that their names were not used in the episode 
that aired, they contended "that 'the damage was clearly done because of the widespread 
dissemination on the internet' of casting synopses containing the Tamkins' names."6 7 CBS 
raised California's anti-SLAPP statute6 8 as an affirmative defense against the lawsuit and 
followed up with a motion to strike the complaint under the statute.6 9 During discovery, 
Goldfinger revealed that "it was common in the industry to use real names as placeholders 
for the name of characters"70 and that she had employed that technique in more than half of 
the scripts she had written.71 She further testified that the only reasons she used the 
Tamkins' names as placeholders was that they "were the only married couple she knew in 
the real estate business." 72 

In opposing the defendants' anti-SLAPP motion, the Tamkins described how Scott 
had discovered the use of their names while searching the Internet.7 3 He noted that the 
actors playing the roles had indicated on their Web sites "that they would be portraying 
Scott and Melinda Tamkin, not Scott and Melinda Tucker."74 The Tamkins also declared in 
pleadings that the characters in the episode shared other similarities to them, including 
physical characteristics, financial difficulties, and marital problems.75 

The trial court found that "the defendants' acts and conduct were not protected by 
the anti-SLAPP statute."76 The court of appeal disagreed, finding that "[t]he creation of a 
television show is an exercise of free speech" and that "defendants' acts helped to advance 
or assist in the creation, casting, and broadcasting of an episode of a popular television 
show." 77 Moreover, the court concluded that the show "is an issue of public interest because 

61. Id. at 267.  
62. Tamkin, 122 Cal. Rptr. 3d at 268 (noting that "[t]hese websites provide public forums for CSI fans 

to discuss all aspects of the show, including plot lines for upcoming shows").  
63. Id.  
64. Id. at 274.  
65. Id. at 268.  
66. Id.  
67. Id.  
68. CAL. CIV. PRO. CODE 425.16 (West 2011).  
69. Tamkin, 122 Cal. Rptr. 3d at 269.  
70. Id.  
71. Id.  
72. Id.  
73. Id. at 270.  
74. Id.  
75. Tamkin, 122 Cal. Rptr. 3d at 270.  
76. Id.  
77. Id. at 271.
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the public was demonstrably interested in the creation and broadcasting of that episode, as 
shown by the posting of the casting synopses on various Web sites and the ratings for the 
episode." 78 

The court took great pains to protect the creative process and the writing technique 
used in the creation of the episode, rejecting the Tamkins' position that "it was not necessary 
for Goldfinger to use real names as placeholders for guest characters when she could have 
created fictional names to use as placeholders." 79 Citing earlier precedent, the court 
reaffirmed that "[c]reativity is, by its nature, creative. It is unpredictable. Much that is not 
obvious can be necessary to the creative process." 80 Further, to that end, the court observed 
that "[f]iction writers may be able to more persuasively, or more accurately, express 
themselves by weaving into the tale persons or events familiar to their readers. The choice 
is theirs. No author should be forced into creating mythological worlds or characters wholly 
divorced from reality." 81 

As with other instances of libel by fiction, the court also focused on the 
fundamental question of "whether a reasonable person. . .would understand that the fictional 
character therein pictured was, in actual fact, the plaintiff acting as described" 82 - parsed 
more cogently, of and concerning the plaintiff.83 

In addressing that key question in a libel-by-fiction case, the court noted that 
determining "[w]hether defamatory statements can reasonably be interpreted as referring to 
plaintiffs is a question of law for the court." 84 Ultimately, after reviewing the record, the 
court concluded "that plaintiffs have not met their burden of demonstrating that a reasonable 
person would have understood that the fictional characters portrayed in episode 913 and in 
the casting synopses referred to them." 85 To make this determination, the court relied on a 
leading California libel-by-fiction case - albeit one with an opposite result - Bindrim v.  
Mitchell.86 

Paul Bindrim was a psychologist who engaged his patients in group "nude 
marathons" during therapy sessions "as a means of helping people to shed their 
psychological inhibitions with the removal of their clothes."87 Gwen Davis Mitchell was an 
author who signed up for the sessions and eventually wrote about them in a novel called 
Touching.88 After the book was published, Bindrim sued Davis and her publisher for 
defamation, claiming that a character in the novel was based on him and his therapy 
sessions. 89  The character in the book was a psychiatrist named Simon Herford.90  In 
Herford's fictional sessions, he is portrayed as using abusive and obscene language and, in 

78. Id. at 272.  
79. Id.  

80. Id. at 273 (citing Lyle v. Warner Bros. Television Prod., 123 P.3d 211, 233 (Cal. 2006)).  
81. Tamkin, 122 Cal. Rptr. 3d at 273 (citing Guglielmi v. Spelling-Goldberg Prod., 603 P.3d 454, 460 

(Cal. 1979)).  
82. Id. at 273-74 (citing Bindrim v. Mitchell, 155 Cal. Rptr. 29, 39 (Ct. App. 1979)).  
83. See, e.g., BRUCE W. SANFORD, LIBEL AND PRIVACY 4.4.1 (2d ed. 2010) (noting that "the libel must 

designate the plaintiff in such a way as to let those who knew him understand that he was the person 
referred to in the libelous publication").  

84. Tamkin, 122 Cal. Rptr. 3d at 274 (citing Alszeh v. HBO, 80 Cal. Rptr. 2d 16, 18 (Ct. App. 1998)).  
85. Id.  
86. Id. (citing Bindrim v. Mitchell, 155 Cal. Rptr. 29, 33 (Ct. App. 1979)).  
87. Bindrim, 155 Cal. Rptr. at 33 (Ct. App. 1979).  
88. Id. at 33-34.  
89. Id.  
90. Id. at 34.
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one scene, tries "to encourage a minister to get his wife to attend the nudemarathon." 91 In 
that passage in the novel, the minister tells Herford that he prays that his wife will attend, to 
which Herford replied, "You better do more than pray.. .You better grab her by the cunt and 
drag her here." 92 

In the actual, real-life session, which was relayed to the jury through tape 
recordings, Bindrim urged the minister to get his wife to attend the session by explaining the 
importance of her attendance this way: 

It certainly would be a good idea for two reasons: one, the minor one is that 
you are involved here, and if she were in the same thing, and you could 
come to some of the couple ones, it would be helpful to you. But more than 
that, almost a definite recipe for breaking up a marriage is for one person to 
go into growth groups and sense change and grow....93 

Bindrim did not use any of the language or tactics attributed to the character "Dr.  
Herford" in the book.94 

The defendants argued that the character in the novel did not physically resemble 
Bindrim in any way. 95 The court was quick to dismiss the significance of that fact, 
observing that, "[i]n the case at bar, the only differences between plaintiff and the Herford 
character in Touching were physical appearance and that Herford was a psychiatrist rather 
than psychologist. Otherwise, the character Simon Herford was very similar to the actual 
plaintiff." 96 Consequently, the court could not say "that no one who knew plaintiff Bindrim 
could reasonably identify him with the fictional character." 97 Indeed, given the fact that the 
recordings of the actual sessions were introduced into evidence, the court suggested: 

[A]part from the physical difference and the fact that plaintiff had a Ph.D., 
and not an M.D., the similarities between Herford and Bindrim are clear, 
and the transcripts of the actual encounter weekend show a close parallel 
between the narrative of the plaintiff's novel and the actual real life events.98 

In short, the court concluded, "There is overwhelming evidence that plaintiff and 'Herford' 
were one." 99 

The Bindrim court made clear that libel-by-fiction is a viable cause of action.  
Defendants argued unsuccessfully that, because the book at issue was a novel, rather than a 
non-fiction work, that very fact "bars any claim that the writer could be found to have 
implied that the characters in the book were factual representations not of the fictional 
characters but of an actual non-fictional person."l0 The court squarely disagreed, providing 
guidance as to when libel by fiction occurs: "The test is whether a reasonable person, 

91. Id.  
92. Id.  
93. Bindrim, 155 Cal. Rptr. at 34.  
94. Id. at 35.  
95. Id. at 37 (noting that the novel's character "was described in the book as a 'fat Santa Claus type 

with long white hair, white sideburns, a cherubic rosy face and rosy forearms' and that Bindrim was clean 
shaven and had short hair").  

96. Id.  
97. Id.  
98. Id. at 37-38.  
99. Bindrim, 155 Cal. Rptr. at 38.  
100. Id. at 39.
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reading the book, would understand that the fictional character therein pictured was, in 
actual fact, the plaintiff acting as described."10 ' The court in Tamkin relied on this test to 
resolve that case.' 02 

Although the test set out in Bindrim is straightforward, courts are not quick to find 
defamation - or related torts - arising out of fictional portrayals. In Polydoros v. Twentieth 
Century Fox Film'03 a 40-year-old plaintiff sued the creators of a film called "'The Sandlot,' 
a comedic coming-of-age story set in the San Fernando Valley in the 1960's," for invasion 
of privacy and defamation. 104 The plaintiff, Michael Polydoros, grew up with the film's 
director and writer and claimed that the filmmaker appropriated his name and likeness in 
creating a character in the movie named "Michael Palledorous," and nicknamed 
"Squints."105 

The court noted that a photograph of Polydoros from his childhood was "similar to 
a photograph of the Palledorous character in the movie, right down to [his] eyeglasses and 
the color and design of his shirt."106 Moreover, the similarities between Polydoros and the 
fictional character did not end with physical resemblances. As the court observed, Polydoros 
"played baseball with friends on a sandlot when he was a child, swam in the community 
pool like the one shown in the movie, and was somewhat obstreperous, like the 'Squints' 
character."' 07 Despite the obvious connections between the plaintiff and the character, the 
court was not convinced, writing: "Other than the similarity in names and attire, the 
enjoyment of baseball and swimming, and the brash nature of the 'Squints' character, 
[Polydoros] cannot point to any other aspects in which the film accurately depicts his 
life."108 

The court relied heavily on two critical points in reaching its decision. First, 
Polydoros conceded that he had "not been financially damaged by the motion picture."109 

Second, the language and characterizations that Polydoros pointed to as defamatory" 0 did 
not reach that actionable level."' To this point, the court observed, "this film is manifestly 
not about [Polydoros]. It is about a fictional character who finds himself in various 
humorous or absurd situations but who ultimately emerges triumphant."" 2 

Parsed differently, the plaintiff in this case was not harmed in any measurable 
fashion by the portrayal in the movie. According to the court: 

At most, the fictional character physically resembles [Polydoros] in the 
1960's, a fact that would be lost to anyone who was not acquainted with 
[him] when he was ten years old. There is no law providing relief for 

101. Id. (citing Middlebrooks v. Curtis Publ'n Co., 413 F.2d 141, 143 (4th Cir. 1969)).  
102. Tamkin v. CBS Broad., Inc., 122 Cal. Rptr. 3d 264, 273-74 (Ct. App. 2011).  
103. Polydoros v. Twentieth Century Fox Film Corp., 79 Cal. Rptr. 2d 207 (Ct. App. 1997).  
104. Id. at 208.  
105. Id.  
106. Id.  
107. Id.  
108. Id.  
109. Polydoros, 79 Cal. Rptr. 2d at 208.  
110. Id. at 212 (noting that the plaintiff "points to the Palledorous character's nickname of 'Squints' as 

a mockery of his visual impairment, and objects to other infantile epithets hurled at the character such as 
'little pervert,''pretty crappy,' 'dead fish,''reject,' and 'an insult to the game"').  

1711. Id.  
112. Id.
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defamation by a fictional work which does not portray the plaintiff at 
all.'13 

Daily Variety heralded the decision, saying it "significantly benefits the creative 
community."" 4  The trade publication for the entertainment industry quoted Twentieth 
Century Fox's attorney Bruce Isaacs, who called the case "an important decision for the 
entertainment industry because it gives authors and screenwriters creative freedom as well as 
protection from being sued for basing characters on their real-life experiences.""5 

Libel by fiction can be complicated when the fictitious work and the characters 
portrayed within the work largely mirror reality. Such was the case with the 1996 book 
entitled Primary Colors, authored by "Anonymous," who later disclosed himself to be 
political reporter Joseph Klein."6  The book was admittedly based on the presidential 
primary campaign of Bill Clinton." 7  The main character of the book was a southern 
governor named Jack Stanton." 8 Early in the book, Governor Stanton visits a Harlem 
library "where there is a librarian who misses a step on the stairs, and Governor Stanton 
reaches out to help her.""9 

That librarian's name is Ms. Baum.'20 She is described as running an adult literacy 
program in Harlem and serving on the regional board of the teachers' union.'21 In the novel, 
the scene soon shifts to the point "where Governor Stanton and Ms. Baum are coming out of 
the bedroom in his hotel suite."122 As the New York Supreme Court described the scene: 
"Governor Stanton is buttoning his open shirt. Ms. Baum is 'arranging herself,' and 
described as seeming 'a bit dazed' and trying 'to maintain the appearance of propriety.""123 

In reality, President Clinton did make a campaign stop at the Harlem library where 
plaintiff Daria Carter-Clark worked.124 Ms. Carter-Clark, however, "was not a librarian like 
Ms. Baum, but rather a site supervisor."' 25 Additionally, she "did not run an adult literacy 
program and was not on the regional board of the teachers' union."126 The court observed 
that Carter-Clark bore some resemblance to the "minimal physical description of Ms. Baum 
in the book."127 The court also noted that all the parties involved in the case "and President 
Clinton all agreed on a prior motion before this court that plaintiff and President Clinton 
never had any intimate relationship."128 

113. Id.  
114. Adam Sandier, Court Clears Creators for Character Use, VARIETY, Oct. 15, 1998, available at 

http://www.variety.com/article/VR1117481492?refCatld=18 (noting that "filmmakers can base fictional 
characters on real people, under protection of the First Amendment").  

115. Id.  
116. Carter-Clark v. Random House, Inc., 768 N.Y.S.2d 290, 291-292 (Sup. Ct. 2003).  
117. Id. at 292.  
118. Id.  
119. Id.  
120. Id.  
121. Id.  
122. Carter-Clark, 768 N.Y.S.2d at 292.  
123. Id.  
124. Id.  
125. Id.  
126. Id.  
127. Id.  
128. Carter-Clark, 768 N.Y.S.2d at 292 (citing Carter-Clark v. Random House, Inc., No. 122266/96, slip 

op. at *2 (N.Y. Sup. Ct. Dec. 2, 2002)).

128 VOL. 13.2



2012 WHEN "RIPPED FROM THE HEADLINES" MEANS "SEE YOU IN COURT"

The court recounted the applicable New York law that "[w]here a work of fiction 
contains the alleged defamatory statement, to be tortious it must be 'of and concerning the 
plaintiff."' 12 9 The law requires the court to make the determination "whether the character 
in a fictional work refers to the plaintiff in a defamation action." 130 Importantly, the court 
must also determine "whether there are such similarities between the character and the 
plaintiff that would lead a person who knows the plaintiff and reads the book to reasonably 
conclude that the plaintiff was the fictional character upon whom the defamation claim is 
based." 131 

The court found that differences between works of fiction and nonfiction demand 
different standards. 132 To this end, the court suggested that "[a]n author of a book of fiction 
should not be held to the same investigatory standards as a writer of nonfiction. Although 
fiction writers often ground their works in part on people and experiences from their own 
lives, the essence of what they write is by definition fictional." 13 3 

The court also took into consideration that the book went to great lengths to explain 
to readers that it indeed was a fictional work, including an author's note that read: "Several 
well-known people - journalists, mostly - make cameo appearances in these pages, but this 
is a work of fiction and the usual rules apply. None of the other characters are real. None of 
these events ever happened."1 34 

As libel-by-fiction cases hinge on whether the defamatory revelation is of and 
concerning the plaintiff, the New York court in this case was able to succinctly set forth the 
rule it needed to apply: "For a depiction of a fictional character to constitute actionable 
defamation, 'the description of the fictional character must be so closely akin to the real 
person claiming to be defamed that a reader of the book, knowing the real person, would 
have no difficulty linking the two." 135 

Unlike the other cases described earlier in this article, the similarities between the 
plaintiff and the fictional character were scant. 136 In granting summary judgment to Random 
House, the court explained, 

The names of plaintiff and Ms..Baum are different, and the very sketchy physical 
characterization of Ms. Baum was not so similar to plaintiff as to allow a reader to 
reasonably conclude that Ms. Baum was based on plaintiff. Furthermore, plaintiff's library 
job was different from Ms. Baum's, and the plaintiff did not have the union involvement 
depicted for Ms. Baum. No language used in the book was sufficient to enable any reader to 
identify Ms. Baum as plaintiff. The reliance by plaintiff on minimal superficial similarities 
between her and Ms. Baum, and speculative gossip by some people who knew plaintiff, is 
not enough to create any issue of fact to be tried in this action.137 

129. Id. (citing Springer v. Viking Press, 458 N.E.2d 1256, 1256 (N.Y. 1983); Julian v. Am. Bus.  
Consultants, Inc., 137 N.E.2d 1, 15 (N.Y. 1956)).  

130. Id. (citing Springer, 458 N.E.2d at 1256; Allen v. Gordon, 446 N.Y.S.2d 48,49 (App. Div. 1982)).  
131. Id. (citing Springer, 458 N.E.2d at 1256).  
132. Id. at 293.  
133. Id.  
134. Carter-Clark, 768 N.Y.S.2d at 293.  
135. Id.  
136. See id. at 294 (noting that the plaintiffs name, physical characterization and job were different 

than the fictional Ms. Baum).  
137. Id.
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Although the facts made its disposition easier, the case is important in another 
respect. The court carved out a dichotomy of legal treatment between the fiction writer and 
the publisher. A libel plaintiff who sues the novel's publisher "should be held to an even 
higher standard than on such a claim against the book's writer." 138 The court's rationale for 
the dual standard was that, in fiction writing, "the publisher may rely largely on an 
established writer's investigation because to require publishers to do independent research 
regarding every possible defamatory reference in a fictional book would likely create a 
prohibitory economic impediment to the book publishing industry."139 Consequently, those 
suing for defamation in fiction "must demonstrate that the publisher had substantial reasons 
to question portions of the book or the good faith of the author."' 40 This heightened burden 
on libel-by-fiction plaintiffs in New York unquestionably aids the publishing industry 
headquartered there.  

As the cases have shown, to demonstrate that a work of fiction is capable of 
defaming a real person, the plaintiff must show that a third party identified that individual as 
the person in the story.141 In short, the libel-by-fiction case rests upon the "of and 
concerning" element in defamation law.14 2 Although fictitious works often use made-up 
names, satisfying the "of and concerning" element does not require that the person wronged 
actually be named in the work.143 As Judge Sack observed in his treatise on defamation law: 

If it can be shown either that the implication of the article was that the 
plaintiff was the person meant or that he or she was understood to be the 
person spoken about in light of extrinsic facts not stated in the article, then 
it is "of and concerning" the plaintiff as though the plaintiff was 
specifically named.144 

Judge Sack further explained that courts entertain a wide swath of evidence; 
"virtually any fact that will help prove the identification of the plaintiff as the person 
defamed will be received."145 Moreover, the Restatement (Second) of Torts suggests that a 
disclaimer by the work's creator that it is fictional is not sufficient to defeat the claim, 
commenting: "The fact that the author or producer states that his work is exclusively one of 
fiction and in no sense applicable to living persons is not decisive if readers actually and 
reasonably understand otherwise."146 

In the next section, one court applies a controversial defamation law concept to the 
identification element, and in the process happens upon, in dicta, a logical solution to the 
vexing problem of using a tort designed to grapple with false and injurious facts to quash 
literary techniques in fiction and non reality-based entertainment.  

3. REQUIRING A HEIGHTENED "OF AND CONCERNING" STANDARD IN LIBEL-BY
FICTION CASES: A NEW TWIST ON THE INNOCENT CONSTRUCTION RULE 

138. Id.  
139. Id.  
140. Carter-Clark, 768 N.Y.S.2d at 294.  
141. See SACK, supra note 35, at 2:9.1 (stating that "[i]f it is intended to be about a person and is so 

understood by at least one recipient of the communication, the person has been defamed to that audience 
of at least one").  

142. SACK, supra note 35, at 2:9.1.  
143. SACK, supra note 35, at 2:9.1.  
144. SACK, supra note 35, at 2:9.1.  
145. SACK, supra note 35, at 2:9.2.  
146. RESTATEMENT (SECOND) OF TORTS 564 cmt. d (1977).
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In what best can be described as a long, strange legal journey, Robert Muzikowski 
moved his lawsuit against Paramount Pictures halfway across the country from the Central 
District of California to the Northern District of Illinois only to discover that Illinois's law 
was less hospitable to libel-by-fiction plaintiffs than the Golden State's. 147 Muzikowski 
coached Little League baseball teams "in economically depressed areas of Chicago," 14 8 

devoting years of his life to what U.S. Seventh Circuit Judge Diane P. Wood called "an 
activity for which he deserves great credit." 149 

Author Daniel Coyle volunteered as an assistant coach for one of the teams in 
Muzikowski's league.' 50 He spent a year with the team and wrote a book about his 
experiences entitled, Hardball: A Season in the Projects.5 The non-fiction book focused 
"primarily on the children Coyle coached, although it also devotes some attention to the 
coaches." 152 Paramount Pictures purchased the movie rights for the book in 1993, but 
waited until 2000 to release a motion picture called Hardball.153 

The protagonist in the movie is a fictitious coach named Conor O'Neill, and the 
credits in the movie state, "While this motion picture is in part inspired by actual events, 
persons and organizations, this is a fictitious story and no actual persons, events or 
organizations have been portrayed." 154  That disclaimer was not -enough to satisfy 
Muzikowski, who insisted "that O'Neill is in fact a portrayal of him." 155 

Coyle's non-fiction book included the following facts about Muzikowski: 

After his father died, Muzikowski dropped out of college for lack of 
funds. He later became an alcoholic and illegal drug user. One night 
Muzikowski was arrested for his involvement in a bar fight, which left a 
permanent scar on his hand. After being bailed out, Muzikowski began to 
turn his life around. Later, he became active in Little League. As a coach, 
Muzikowski drove a blue station wagon, made frequent use of profanity, 
and sometimes "lost it." On one occasion, Muzikowski learned that one of 
his players had been killed in a gang-related shooting. He later spoke at 
the boy's funeral.156 

The O'Neill character in the film Hardball bore some striking similarities to 
Muzikowski, but it was again the differences that Muzikowski found to be libelous.  
Specifically, Muzikowski objected to the following portrayal: 

O'Neill never breaks his drinking habit, while Muzikowski has not 
taken a drink for 17 years. O'Neill, unlike Muzikowski, scalps tickets 
and gambles. He commits such crimes as battery, theft, criminal 

147. Muzikowski v. Paramount Pictures Corp., No. 01C6721, 2001 U.S. Dist. LEXIS 19397, at *2 (N.D.  
Iii. Nov. 28, 2001).  

148. Muzikowski v. Paramount Pictures Corp., 322 F.3d 918, 921 (7th Cir. 2003).  
149. Id.  
150. Id. at 922.  
151. Id. (noting that G.P. Putnam's Sons published the non-fiction book in 1994).  
152. Id. ("[p]rominent among those coaches is Muzikowski; sprinkled throughout the book are 

passages mentioning Muzikowski and various personal details about Muzikowski's life").  
153. Id.  
154. Muzikowski, 322 F.3d at 922.  
155. Id.  
156. Id.
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destruction of property, disorderly conduct, and drinking on the public 
way. From a professional standpoint, O'Neill falsely represents himself 
as a broker, even though he has no license. O'Neill uses his father's 
death to deceive others into giving him money, and he is portrayed as 
having no interest in children or their well-being in contrast to 
Muzikowski's deep commitment to young people. In fact, Muzikowski 
became involved in Little League solely out of that genuine concern for 
children, while the O'Neill character does so only to pay off a gambling 
debt.157 

Paramount countered Muzikowski's contentions on two grounds. First, the film 
company argued that there were "material differences" between Muzikowski and the 
fictional O'Neill character - differences that Muzikowski himself noted in the pleadings.158 

Second, the company asserted that, because the movie was a work of fiction, it could not 
"reasonably be interpreted to refer to Muzikowski."159 The court took issue with that point, 
dismissing it by noting that, "[S]imply because the story is labeled 'fiction' and, therefore, 
does not purport to describe any real person' does not mean that it may not be defamatory 
per se." 160 

Paramount further argued that Muzikowski did not plead any recognized category 
of speech that constitutes defamation per se, but the court did not see it that way.  
Muzikowski, a pro se plaintiff in the initial stages of his case, noted that the O'Neill 
character was "lying when he tells people he is a licensed securities broker"1 61 and that 
"alleging or implying that a person is not a legitimate member of her profession is 
defamatory per - se."162  The court agreed that "the narrow accusation that 
O'Neill/Muzikowski is an unlicensed broker fits squarely within the per se category.163 The 
court also found that "Muzikowski has adequately alleged that Paramount has imputed to 
him the commission of a crime of moral turpitude."164 

The court suggests that, "[i]n the end, the most serious hurdle Muzikowski faces is 
the question whether he has in essence pleaded himself out of court, by showing that the 
federal trier of fact (whether judge or jury) would be compelled to find an innocent 
construction of the movie."165 Paramount pointed to the myriad differences between the 
fictional character and Muzikowski as support for this position, but the court found, when 
read in the light most favorable to Muzikowski, that he was entitled "to the chance to prove 
his claim under a defamation per se theory."166 

The court did observe, however, that "it is entirely possible that Paramount will be 
able to produce enough facts to support its 'innocent construction' argument," but, given the 
stage of the case, it was "premature to reject Muzikowski's case."167 The court presciently 

157. Id.  
158. Id. at 925.  
159. Id.  
160. Muzikowski, 322 F.3d at 925 (quoting Bryson v. News Am. Publ'ns, Inc. 672 N.E.2d 1207, 1219 

(Ill. 1996)) (alteration in original).  
161. Id.  
162. Id.  
163. Id.  
164. Id.  
165. Id.  
166. Muzikowski, 322 F.3d at 927.  
167. Id.
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added that the required showing that the libelous material is "of and concerning" the 
plaintiff is "basically the same as the innocent construction rule. If the statements can 
reasonably be construed as referring to somebody other than Muzikowski, then they are not 

'of and concerning him."'168 

On remand, U.S. District Court Judge Charles P. Kocoras granted summary 
judgment for Paramount, finding that "reasonable viewers taking in the film as a whole 
would recognize the hallmarks of Hollywood make-believe and not mistake the characters 
depicted as historical reenactments of real stories of real people." 169 Consequently, applying 
Illinois law, the court explained that "[o]nly if the court concludes that the allegedly 
defamatory statement cannot be innocently construed will a jury be called upon to 
determine whether the statement in fact defamed the plaintiff." 170 Appealing the summary 
judgment, Muzikowski argued to the Seventh Circuit that "Paramount cannot take advantage 
of the innocent construction rule." 171 The court of appeals disagreed. While acknowledging 
that it "was not a fool's errand" for Muzikowski to try to establish that he would be the only 
one thought of as being depicted by the O'Neill character, the court concluded, "in light of 
the summary judgment record, that the statements in Hardball could reasonably (i.e., 
without undue strain) be interpreted innocently or as referring to someone other than 
Muzikowski." 172 

A ruling such as the one in Muzikowski respects the notions that works of fiction, 
regardless of their resemblance to reality, are, at core, not real. Authors and other creators 
understandably borrow from people and events from their own lives or throughout history to 
shape a new narrative in much the same way that others use life experience and role models 
to inform their own behavior. As best-selling author John Grisham aptly described it, 
"Writers are thieves. We steal ideas, scenes, names, stories and we take them and digest 
them and amplify them, and we eventually write about them. That's what we do."173 

To perpetuate defamation lawsuits based on this basic human function threatens to 
undercut creative works that, more and more, attempt to draw viewers and readers into the 
story through this technique. Such lawsuits fundamentally run afoul of the First 
Amendment. Nonetheless, as discussed above, "[i]n fictional works, if the plaintiff can 
establish that he was identifiable even where names and description have been changed, he 
may recover damages." 174 To this end, of and concerning test is met if the plaintiff shows 
that the publication was intended to refer to him or her and that it would be so understood by 
persons reading it who knew the plaintiff.175 

It is also well settled that "[t]he potential plaintiff always bears the burden of 
proving that the allegedly defamatory statements were reasonably understood to be 'of and 

168. Id. (citation omitted).  
169. Muzikowski v. Paramount Pictures Corp., No. 01C6721, 2005 U.S. Dist. LEXIS 13127, at *26 (N.D.  

Ill. June 10, 2005) (suggesting that "several undisputed aspects of the film and the O'Neill character support 
the reasonableness of a conclusion that O'Neill is not Muzikowski in disguise").  

170. Id. at *23-*24 (emphasis added).  
171. Muzikowski v. Paramount Pictures Corp., 477 F.3d 899, 905 (7th Cir. 2007).  
172. Id. at 906.  
173. Morning Joe: John Grisham Interview (MSNBC television broadcast Oct. 25, 2011), available at 

http://www.msnbc.msn.com/id/3036789/ns/msnbctv-morningjoe/#45029823.  
174. ALEXANDER LINDEY & MICHAEL LANDAU, LINDEY ON ENTERTAINMENT PUBLISHING AND THE ARTS 4.4 (3d 

ed. 2004).  
175. Allied Mktg. Group v. Paramount Pictures Corp., 111 S.W. 3d 168, 173 (Tex. Ct. App. 2003).
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concerning' him or her." 176 To protect the integrity of the creative process, the law needs to 
develop a heightened standard for plaintiffs to demonstrate that a fictitious work is actually 
"of and concerning" them. This is not an unreasonable burden, for "[t]he bar may be set 
higher for plaintiffs who contend that they are reasonably identifiable from a description of a 
fictional character that has a potentially defamatory effect." 177 Legal scholars have written 
that different considerations exist where a fictional work is alleged to defamatory. 178 New 
York Times teaches that deliberate falsity is actual malice, yet all fiction is false.'79 Fiction 
should therefore be examined on a different level than factual reportage.  

Such a requirement would not be new in the libel-by-fiction context, nor is it a 
completely novel approach generally in defamation law. Indeed, the Supreme Court 
employed a similar technique in its decision in New York Times Co. v. Sullivan.' 80 As Judge 
Sack has noted, that landmark case, "in one of its less celebrated holdings, limited on 
constitutional grounds the extent to which an article about an unnamed person can be 
sufficiently 'of and concerning' him or her to give rise to a cause of action for 
defaiation." 81 

In Sullivan, the plaintiff, a Montgomery, Alabama commissioner in charge of 
police operations, claimed he was libeled by a full-page advertisement in The New York 
Times that was critical of the police.' 82 Although he was not named in advertisement, L.B.  
Sullivan asserted that the statements alleging police misconduct implicitly reflected on his 
ability to direct police operations. 1 83 

The Court was clearly troubled by the extension of a general condemnation of a 
governmental unit into an actionable defamation of an unnamed official in charge of the 
unit. To this end, the Court observed: 

We hold that such a proposition may not constitutionally be utilized to 
establish that an otherwise impersonal attack on governmental operations 
was a libel of an official responsible for those operations. Since it was 
relied on exclusively here, and there was no other evidence to connect the 
statements with respondent, the evidence was constitutionally insufficient 
to support a finding that the statements referred to respondent.184 

Courts would not have to look far for a model on which to base the heightened 
standard because the concept already exists in defamation law: It is the innocent 
construction rule.185 Under this controversial rule, as it is applied to alleged statements of 
defamation, "if an article is ambiguous and one of its meanings is innocent, the judge must 

176. SANFORD, supra note 83.  
177. SANFORD, supra note 83.  
178. See, e.g., Daniel Smirlock, Note, "Clear and Convincing" Libel: Fiction and the Law of Defamation, 92 

YALE L.J. 520, 521 (1983) (discussing the "three criteria by which to judge the evidence presented to prove 
the 'of and concerning' requirement").  

179. Id. at 526.  
180. N.Y. Times Co. v. Sullivan, 376 U.S. 254 (1964).  
181. SACK, supra note 35, at 2.9.1.  
182. N.Y. Times Co., 376 U.S. at 256.  
183. Id. at 258.  
184. Id. at 292.  
185. SANFORD, supra note 83, at 4.7.
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find the article nonactionable." 186 The innocent construction rule is "well entrenched as the 
law in Illinois," but it is disfavored elsewhere. 187 

Professor Rodney Smolla has observed, "[t]he rule, which is often internally 
contradictory, confusing, and on the whole significantly biased in favor of defendants, has 
produced some bizarre results, and has come in for substantial criticism." 188 Specifically, 
Professor Smolla is critical of "the rule that if a statement may reasonably be given an 
'innocent construction' it must be given that construction."'189 

Although such a rule as applied to the construction of the alleged defamatory 
statements may indeed favor the defendants, using it as a basis for deciding the "of and 
concerning" element in defamation-by-fiction cases has merit, and a presumption in favor of 
the author or producer helps to ensure that creative ideas will flow unimpeded. Defamation 
law exists, first and foremost, to address issues related to false and injurious statements of 
fact. 190 Consequently, it is understandable how an exculpatory rule directly related to the 
statements at issue might be disfavored.  

Yet, applying a similar rule to the identification element, and only in cases arising 
out of works of fiction, should be more palatable, even to those who prefer to give plaintiffs 
their day in court. The Seventh Circuit in Muzikowski essentially applied an innocent 
construction rule analysis to the identification element, finding, "[i]f the statements can 
reasonably be construed as referring to somebody other than Muzikowski, then they are not 
'of and concerning him...."'191 

It harms the creative process and the First Amendment generally to permit plaintiffs 
to simply allege that the fictitious portrayal is similar to the real-life person. It is also not 
sufficient to allege that some of the plaintiff's associates thought the work was of and 
concerning the plaintiff. As Professor David Elder wrote in his treatise on defamation law, 
"[c]learly, however, it is insufficient for plaintiff to introduce testimony of mere similarity or 
even identity of names or that a reader, viewer, or listener understood a particular personage 
in the fictitious work to be the plaintiff where the overall circumstances of the published 
work make it clear this conclusion is unreasonable." 192 

Creators of works of fiction are entitled to a presumption that their works are 
indeed fictitious, including the characters portrayed therein. Indeed, if the character the 
plaintiff believes portrays him or her is capable of being viewed as actually portraying 
someone other than the plaintiff, the defense is entitled to that construction as a matter of 
law. To hold otherwise threatens the common creative and literary technique of authors and 
producers to imbue their characters with realistic qualities.  

186. SANFORD, supra note 83, at 4.7.  
187. RODNEY SMOLLA, LAW OF DEFAMATION 4:22 (2d ed. 1999).  

188. Id.  
189. Id.  
190. See generally William L. Prosser, Injurious Falsehood: The Basis of Liability, 59 COLUM. L. REV. 425 

(1959).  
191. Muzikowski v. Paramount Pictures Corp., 322 F.3d 918, 927 (7th Cir. 2003).  
192. DAVID A. ELDER, DEFAMATION: A LAWYER'S GUIDE 1:36 (2003).
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4. CONCLUSION 

The growing trend toward creative works of fiction based upon real-life 
circumstances and persons - including the 2011 Oscar winners "The King's Speech" 193 and 
"The Social Network"194 - prompted the United Kingdom's newspaper The Observer to ask: 
"Is this glut of fact-based films a coincidence, or is something fundamental going on?" 195 

Clearly, basing fiction on reality is not a new literary technique. As The Observer reported, 

Shakespeare was very good at it, as Henry IV and Richard III attest. In Paradise 
Lost, Milton fictionalized the lives of two figures then regarded as historical: Adam and 
Eve. One of the greatest of all films, "Citizen Kane," was inspired by the life of William 
Randolph Hearst. Even so, there has been a shift in recent years away from works of pure 
imagination towards ones that combine fact and fiction. This has been the case in every 
story-based medium.196 

Despite its long history, reality-based fiction is not easy to produce, as "[f]iction 
writers-writers of short stories and novels-must know when to use real-life details and 
when those details don't work well in prose. Putting your real life in writing can be 
inspiring, but it can be dangerous too."197 Adding to that danger is the potential for 
defamation lawsuits based upon the fictitious work if the characters or events are too closely 
related to their real-life counterparts, and the work portrays someone in an unfavorable and 
reputation-damaging light.  

Ironically, the roman d clef198 a literary device used since the 17th century, which 
uses fictitious names to describe real people, with the key being the connection between the 
fiction and the nonfiction, was employed as a way to avoid libel cases. 199 Today, however, 
the device may be an invitation to one.  

In questioning why there is a sudden rise in reality-based works, The Observer 
suggested that "[t]he reasons for these kinds of cultural shift (sic) are never easy to pinpoint, 
but this one surely has a lot to do with changing ideas about privacy and truth."200 It is not 
difficult to imagine that writers and producers have been swept up in the societal shift away 
from personal privacy. As The Observer noted, "[o]ver the past decade or so we have, as a 

193. The King's Speech Official website, http://www.kingsspeech.com/ (last visited Apr. 14, 2012) 
(noting the film won four Oscars - Best Picture, Best Director, Best Actor, and Best Original Screenplay).  

194. The Social Network Official website, http://www.thesocialnetwork-movie.com/ (last visited Apr.  
14, 2012) (noting the film won three Oscars - Best Adapted Screenplay, Best Original Score, and Best Film 
Editing).  

195. William Skidelsky, It's Time to Stop this Obsession with Works of Art Based on Real Events, THE 
OBSERVER, Jan.. 22, 2011, available at http://www.guardian.co.uk/books/2011/jan/23/films-art-of
storytelling-destroyed.  

196. Id.  
197. How to Write Fiction Based on Real Life, WRITER'S RELIEF, Apr. 16, 2009, 

http://www.writersrelief.com/blog/2009/04/how-to-write-fiction-based-on-real-life/ (suggesting that 
"[t]here are many well-known authors who have used their work backgrounds to create believable, 
technically correct fiction").  

198. See Definition "roman a clef," ENCYCLOPEDIA BRITANNICA, available at 
http://www.britannica.com/EBchecked/topic/507267/roman-a-clef (last visited Apr. 14, 2012) (defining 
roman d clef as "a novel that has the extraliterary interest of portraying well-known people more or less 
thinly disguised as fictional characters").  

199. See What is a Roman d Clef?, WISEGEEK, http://www.wisegeek.com/what-is-a-roman-a-clef.htm 
(last visited Apr. 14, 2012) (noting that since the characters are based in a fiction, "it doesn't actually libel 
these characters").  

200. Skidelsky, supra note 195.
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culture, become much less attached to the idea that certain aspects of life should remain 

private."201 

Perhaps the shift in the perception of value of privacy in culture helps to explain 
the popularity of fact-based fiction. Further, it also signals that the law needs to recognize 
the changing culture of creative works and adjust the elements of defamation to discourage 
the chill on the creative process that accompanies lawsuits. 202 

Defamation law exists to compensate for negligent or deliberate falsehoods that 
cause actual injury to reputation.203 The overlay of constitutional law on this tort, beginning 
in 1964,204 was intended to make it increasingly difficult to chill expression, particularly 
expression related to public affairs. 205 Just as society gains advantage from unfettered 
discussion of public issues, so too does it benefit from creative works of fiction, even ones 
based-upon reality. As noted above, the popularity of these types of work continues to 
grow. 206 

For that reason, reexamining the application of defamation law to works of fiction 
merits special attention. Creators of fictitious works should not be chilled in their efforts to 
produce art, literature, or film inspired by real people or events. Adopting the innocent 
construction rule in libel-by-fiction cases by having it apply to the "of and concerning" 
element would effectively reduce such lawsuits except in the most egregious instances. In 
the process, the creative enterprise can operate without fear of protracted litigation.  

201. Skidelsky, supra note 195.  
202. See, e.g., Smirlock, supra note 178, at 542 (proposing "refinement to the 'of and concerning' 

element of libel" in order to "forestall a chilling effect on publishers and writers").  
203. See generally SACK, supra note 35, at 1.1 (noting that "[t]he law of defamation addresses injury 

to reputation by communications - usually words...[c]ourts applying and developing the common law have 
long recognized that control of words in order to protect reputation has an impact on the freedoms to 
speak and to write").  

204. See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 256 (1964) (Justice Brennan noting that [the court 
was] "required in this case to determine for the first time the extent to which the constitutional protections 
for free speech and press limit a State's power to award damages in a libel action").  

205. Id. at 270 (observing that "debate on public issues should be uninhibited, robust, and wide-open, 
and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government 
and public officials").  

206. See Skidelsky, supra note 195 (noting the "flood of fact-based storytelling").
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To Share or Not To Share: Revenue Sharing 
Structures in Professional Sports 

By Justin R. Hunt1 

1. INTRODUCTION 

In the 2010-2011 seasons, the Big Four, which includes the National Football 
League ("NFL"), National Hockey League ("NHL"), Major League Baseball ("MLB"), and 
National Basketball Association ("NBA"), generated over $21.6 billion in revenues.2 

Despite such an astounding figure, the status of professional sports remains in peril.  
Professional sports leagues are governed by each league's respective collective bargaining 
agreement, which establishes a player compensation system and a revenue sharing model.  
The 2011 calendar year marked the expiration of the collective bargaining agreements in 
three of the four leagues.3 

Professional athletes received $9.7 billion for their services in the Big Four during 
the 2009-2010 seasons.4 However, the major point of contention between league owners 
and professional athletes during bargaining negotiations continues to be the amount of 
revenue dedicated to player salaries and benefits. 5 Every league acknowledges that the 
purpose of a revenue sharing agreement is to allow a closer range of payroll spending that 
might otherwise not be accomplished, preventing large market teams from controlling the 
allocation of high-priced free agents. These revenue sharing arrangements rely on the 
collaborative efforts of league members to maximize revenue from specific activities. The 
legality of these agreements is called into question in the case of American Needle v. NFL, 
forcing the lower court to determine whether these same collaborative efforts that contribute 
significantly to revenue sharing models are a violation of antitrust law.6 

B.B.A. 2006, Ohio University; J.D. 2009, Capital University Law School; M.S.A. 2010, Ohio University. I would 
like to thank all my family and friends, especially my mother Carol and wife Bryn, for their encouragement and 
support during the production of this note. To all of my friends within the NFL, MLB, and NHL that assisted me 
during the production of this note, I am grateful for your friendship and guidance.  
2 PLUNKETT RESEARCH, LTD., SPORTS INDUSTRY OVERVIEW 1 (2011), http://www.plunkettresearch.com/sports

recreation-leisure-market-research/industry-statistics.  

3 Andrew Brandt, The (CBA) End is Near: A Primer, NAT'L FOOTBALL POST, Feb. 28, 2011, 
http://www.nationalfootballpost.com/The-CBA-end-is-near-a-primer.html; Ian Thomsen, Weekly Countdown: This 
Year Could Drastically Alter League's Future, SPORTS ILLUSTRATED, Jan. 29, 2010, available at 
http://sportsillustrated.cnn.com/2010/writers/ian_thomsen/01/29/countdown.trade.deadline/index.html; NHL, 
COLLECTIVE BARGAINING AGREEMENT FAQs (2005), http://www.nhl.com/ice/page.htm?id=26366.  
4USA Today's Salaries Databases, Follow the Money Trail, USA Today, 
http://www.usatoday.com/sports/salaries/index.htm (last visited March 31, 2012).  

E.g. Mark Medina, NBA lockout: Four issues reportedly delaying a deal, LAKERS Now (October 21, 2011, 8:54 
AM). http://akersblog.latimes.com/lakersblog/2011/10/nba-lockout-five-issues-delaying-a-deal.html.  
6 Am. Needle, Inc. v. Nat'l Football League, 130 S. Ct. 2201 (2010).
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The purpose of this paper is twofold: to explain and compare the actual amount of 
revenue shared under the sharing structures of the NFL, NHL, and MLB, and to offer 
suggestions for the improvement of the NFL's sharing model during the 2011 bargaining 
negotiations. While revenue sharing and the salary cap calculation are two separate, distinct 
concepts in professional sports, these systems are in many ways inextricably linked, which 
this note strives to communicate. Part I of this legal note looks at the NFL's sharing model.  
Part II analyzes the amount of revenue shared under the NHL's Player Compensation Cost 
Redistribution System. Part III looks at the internal taxation method employed by the MLB.  
Finally, Part IV considers suggestions that may help resolve the bargaining stalemate 
between the NFL and the NFL Players Association ("NFLPA"). Given the complexity of 
these agreements, Section A of each part looks at each league in the following structure: 
what amount is shared, where the shared funds come from, and who is eligible for revenue 
sharing. Section B of each part establishes the formula used to compute the actual revenue 
shared in each of the three leagues.  

2. THE NATIONAL FOOTBALL LEAGUE: THE POWER OF A "LEAGUE THINK" 
PHILOSOPHY 

After remaining essentially unchanged for 30 years, the NFL has made significant 
revisions to its revenue sharing model since the creation of unshared, local revenues. The 
NFL's model is highly regarded as the most successful revenue sharing model, thanks to 
strong national, evenly shared television contracts and extremely profitable league-driven 
entities. While the NFL's revenue sharing model has an extensive history, two events 
primarily shaped the current revenue sharing practice, each of which relates to the creation 
of unshared revenue.  

First, Jerry Jones' successful challenge of NFL Properties in 1995 as the exclusive 
dealer of national sponsorships and marketing deals created additional streams of local, 
unshared revenue.7 This ruling created the divide between local sponsorship deals and 
national sponsorship deals, allowing popular organizations to leverage their popularity 
when entering into local sponsorship and marketing deals.8 After this challenge, NFL teams 
could negotiate local deals with certain vendors (Coke and Budweiser), while other vendors 
served as the official national sponsor of the NFL (Pepsi and Coors).9 

Second, incentives introduced in the 2001 Collective Bargaining Agreement 
("CBA") and continued in the 2006 CBA relating to a private-public financing strategy for 
the construction of new facilities led to the stadium boom, resulting in the first NFL team to 
surpass $400 million in annual revenue.10 The construction of multi-million dollar stadiums 
owned by NFL organizations during the stadium boom created additional unshared revenue 
opportunities, including luxury box revenues and club seat revenues that might not have 
existed prior to their construction. These incentives also include the retention of personal 
seat license revenues and premium seat revenues related to stadium construction, which 

Clay Moorhead, Note, Revenue Sharing and the Salary Cap in the NFL: Perfecting the Balance Between NFL 
Socialism and Unrestrained Free Trade, 8 VAND. J. ENT. & TECH. L. 641, 649 (2006).  
8 CONST. AND BYLAWS OF THE NATIONAL FOOTBALL LEAGUE. art. 4.4(G) [hereinafter NFL CONST.].  

9 Moorhead, supra note 7, at 650.  
10 NFL & NFLPA, NFL COLLECTIVE BARGAINING AGREEMENT 2006-2012, art. XXIV l(a)(x)(2) - (7), 

1(a)(xi)(1) (2006), available at http://www.scribd.com/doc/23736412/Nfl-Collective-Bargaining-Agreement-2006
2012. [hereinafter NFL CBA].
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replaced the G-3 Program that helped subsidize stadium construction costs by allowing 
clubs to retain otherwise shared revenues for repayment of debt related to stadium 
construction.'" 

A. BRIDGING THE GAP BETWEEN LARGE AND SMALL MARKET TEAMS: THE 

NFL'S CURRENT REVENUE SHARING MODEL 

The NFL's revenue sharing model is the least complex of the existing models. The 
simplistic nature of this model is due, in large part, to the intended purpose of the model: to 
ensure every club receives the same amount from designated revenue sources. Contrary to 
other professional leagues, the NFL does not concern itself with the available revenue of its 
member clubs.  

I. WHAT AMOUNT: WHO GETS WHAT IN THE NFL 

Delineating between general revenue sharing and Supplemental Revenue Sharing 
("SRS") is the first step in understanding the NFL's model. When considering the two 
aspects of revenue sharing, it is important to remember that the very actions subject to 
scrutiny in the case of American Needle v. NFL contributed significantly to the general 
revenue sharing model in place over the past 30 years. An adverse ruling by the lower court 
on remand and subsequent corrective actions by the NFL could influence the collective 
nature of the league owners, causing irreparable harm to the current sharing model.  

a. LEVEL ONE: DISTRIBUTION OF DESIGNATED REVENUE 

STREAMS 

The NFL derives more revenue in a given season than any other professional sports 
league. 12 Phase one of revenue sharing, which is comprised of revenue contributions from 
broadcasting contracts, visitors' share of gate receipts, and national licensing activities, 
provides each team with a significant revenue pool to support inflated player salaries and 
mandatory player benefits.13 However, the ability of select clubs to generate substantially 
more unshared revenue than small market clubs raises concern among owners.  

Because the League does not consider an individual team's unshared revenues 
when allocating funds under its revenue sharing model, many critics are concerned that the 
equal distribution of shared revenue, combined with exorbitant, unshared revenue streams, 
will facilitate the re-emergence of a large, unworkable revenue gap.'4 In 2007, the disparity 
between the highest-ranked revenue club and the lowest-ranked revenue club was an 

" Mike Allen, Mayor and Chargers Confer as Political Landscape Changes, SAN DIEGO Bus. J., Mar. 14, 2011, at 
24, available at http://www.cbjonline.com/a3sdbj/Digital-Editions/SDBJ-Digital-Edition-2011-03-14.pdf 
(suggesting that the League's G-3 loan program, which allowed clubs to retain otherwise shared funds for the 
financing of construction costs, has been tapped out).  
12 The Economist, America's National Football League Offers a Business Lesson to Other Sports, THE 

ECONOMIST, Apr. 27, 2006, available at http://www.economist.com/node/6859210.  
13 Moorhead, supra note 7, at 651.  
14 Stephen F. Ross & Benjamin Woodworth, More Like the United Nations than McDonald's: Economic and 

Policy Aspects of the NFL Labor Dispute, The Penn State Institute for Sports Law, Policy and Research, available 
at 
http://law.psu.edu/_file/Sports%20Law%2OPolicy%20and%20Research%20Institute/More_Like_the_UnitedNati 
ons.pdf.
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estimated $130 million." In 2010, that same revenue gap climbed to $210 million. 16 This 
difference stresses the importance of SRS.  

b. LEVEL Two: AN ADDITIONAL BOOST UNDER 
SUPPLEMENTAL REVENUE SHARING IN THE NFL 

To combat the unfavorable circumstances affiliated with an insurmountable 
revenue gap, the NFL created Supplemental Revenue Sharing. Specifically, this system 
addresses the inequities associated with a malleable salary cap and significant revenue in 
the hands of a select few. Outlined in the March 10, 2006, Memorandum sent to the 
NFLPA, the goal of this plan was to "[e]stablish a new Revenue Sharing mechanism to fund 
low revenue clubs...", with an overall value of $895 million over the six-year period." 

The League designed SRS to redistribute revenue from strong, top fifteen revenue 
clubs to weak, small market clubs. To illustrate this concern, the Dallas Cowboys generated 
$420 million in revenues and the Detroit Lions generated $210 million in 2009.18 Since 
these numbers reflect revenues and not profits, some owners assert that low revenue clubs 
may be more profitable than high revenue clubs given a lack of debt service and facility 
operational expenses.19 For this reason, the longevity of SRS is challenged quite frequently 
by owners.  

II. WHERE: REVENUE STREAMS SHARED AMONG ORGANIZATIONS 

a. FUNDING THE LARGEST REVENUE SHARING 
ARRANGEMENT IN PROFESSIONAL SPORTS 

A common misconception plaguing sports writers regarding the 2006 CBA is that 
Total Revenue is synonymous with "shared revenue." 20 However, a closer look at the NFL's 
CBA and Constitution clarifies the difference between the two terms. 21 In order to 
understand this concept, it is crucial to remember that the revenue used to set the salary cap 
is different from the revenue that is shared among the thirty-two organizations. 22 Table 1 
lists enumerated revenue streams categorized as Total Revenue for salary cap purposes, as 
well as establishes which Total Revenue sources are shared among the owners.  

" Forbes, NFL Team Valuations, FORBES, Sept. 13, 2007, available at 

http://www.forbes.com/lists/2007/30/biz_07nflNFL-Team-Valuations_Revenue.html.  
16 Forbes, NFL Team Valuation, FORBES, Aug. 25, 2010, available at 

http://www.forbes.com/lists/2010/30/football-valuations-10_NFL-Team-Valuations_Revenue.htm.  
17 White v. Nat'l Football League (Revenue Sharing Discovery Ruling), Slip Opinion (Feb. 1, 2010).  
'
8 
NFL Team Valuations, supra note 16.  

19 Ross & Woodworth, supra note 14.  
20 Christopher Stefani, State of the Shield: The NFL's Economic Model and Its Impact on Competitive Balance 

(2009), http://stateoftheshield.com/files/State_ofthe_ShieldbyChrisStefani_09_09.pdf.  
21 Justin Hunt, Why Single is Better: The Implications of a Multi-Entity Ruling on Revenue Sharing and the NFL's 

Salary Cap, 10 VA. SPORTS & ENT. L.J. 17, 30-36 (2010).  
22 Ed Bouchette, Rooney Calling for more Revenue Sharing, PITTSBURGH POST GAZETTE, Mar. 27, 2007, available 

at http://www.post-gazette.com/pg/07086/772783-66.stm (Steelers's owner recognizes that the vast majority of 
local, unshared revenue is included for cap calculation purposes but not shared amongst the 32 organizations).
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Table 1: Designation of revenues for revenue sharing and the salary cap23 

Category Cap Revenue Allocation 
Calculation Sharing 

Gate-Receipts Yes Yes 40% Visitors 

Broadcasts Yes Yes Evenly 

Concessions Yes No 

Local Advertising Yes No 

Signage Yes No 

Local Sponsors Yes No 

Parking Yes No 

Local Advertising Yes No 

Novelties Yes No 

NFL Entities Yes Yes Evenly 

Barter Income Yes No 

3rd Party Stadium Usage Yes Yes/No Situational 

Business Insurance Yes No 

Promotions Yes No 

Club/Luxury Box Yes No 

Premium Seat Revenues No* No 

Personal Seat Licenses No* No 

Table 1 suggests that premium seat revenues and personal seat license revenues are 
not included in the cap calculation, but this is only true if the revenues are used to pay for 
the construction of a new stadium or stadium renovations and a waiver is obtained.2 4 

Otherwise, revenues related to personal seat licenses and premium seat revenues are 
included in Total Revenue, and thus included in the cap calculation.  

With such a large discrepancy between shared revenue and revenues used to 
calculate the salary cap, it is imperative that the revenue streams shared among the 
organizations make up a significant portion of Total Revenues, which they currently do.  
However, an unfavorable ruling for the NFL could radically alter the current sharing 
arrangement in professional football.25 This, in turn, would increase the League's reliance 
on SRS.  

23 See generally NFL CBA, supra note 10.  
24 Id. at Article XXIV, 1(a)(x)(2) and 1(a)(xi)(1).  
25 Hunt, supra note 21, at 32-33.
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b. SUPPLEMENTAL REVENUE SHARING: STRENGTHENING 
THE SMALL MARKET TEAMS IN THE NATIONAL 

FOOTBALL LEAGUE 

Supplemental Revenue Sharing strives to redistribute $895 million over a six-year 
period to low revenue clubs. 26 In order to do so, the NFL's Constitution establishes that: 

[t]he Revenue Sharing pool will be funded from three sources; (a) 
Amounts currently dedicated to Supplemental Revenue Sharing, (b) 
Direct payments from High Revenue Clubs, and (c) Distributions from 
new equally shared revenue streams (other than television), either from 
existing business categories or New Media Revenues...from shares that 
would otherwise go to High Revenue Clubs.27 

In addition to these three streams, the NFL's supplemental sharing arrangement 
introduced a concept of banking, geared towards the retention of contributed funds to satisfy 
future needs under SRS. 28 Ideally, this supplemental system would share approximately 
$895 million over six years. However, since the redistributions increase significantly every 
year, from $100 million in 200629 to $210 million in 2010,30 the economic downturn 
intensified the burden placed on contributing clubs under this system. For this reason, the 
Management Council challenged the application of SRS in the 2010 uncapped year, but 
Special Master Burbank upheld SRS. 31 

III. WHO: ELIGIBILITY FOR REVENUE SHARING IN THE NFL 

The eligibility requirements of the two sharing arrangements are drastically 
different, but only supplemental revenue sharing requires a detailed explanation. Every 
club receives the same amount under the NFL's revenue sharing model.3 2 Despite the fact 
that some clubs contribute more revenue than others to the revenue pool, every club is 
eligible to receive the same amount. However, a restricted number of clubs are eligible for 
additional revenue under SRS, due to the stringent eligibility requirements in place.  

First, any club ranked among the top fifteen in terms of revenue contributions to 
SRS does not receive additional revenue under SRS.33 In addition to expressly limiting 
clubs from receiving revenue, the League formed a committee of eight owners to establish 
performance standards for eligibility under SRS.34 In 2008, it was estimated that nine low 
revenue teams qualified to draw from this pool.35 

26 White, supra note 17, at 3.  
27 Id. See also NFL CONST., supra note 8, at 2006 Resolution G-1/2006 Resolution MC-1.  
28 White, supra note 17, at n.6.  

29 Id.  

30 White, supra note 17, at Exhibit 2.  
31 Liz Mullen, Special Master Upholds NFL's Supplemental Revenue Sharing Plan, STREET & SMITH'S SPORTS 
Bus. DAILY, Apr. 16, 2010, http://www.sportsbusinessdaily.com/Daily/Issues/2010/04/Issue-149/Leagues
Governing-Bodies/Special-Master-Upholds-Nfls-Supplemental-Revenue-Sharing-Plan.aspx.  

32 Ross & Woodworth, supra note 14.  
33 NFL CONST., supra note 8, at 2006 Resolution G-1/2006 Resolution MC-1.  
34 Id.  
35 Judy Battista, N.F.L. May End $100 Million Revenue-Sharing Fund, N.Y. TIMES, Dec. 7, 2009, at D6, available 
at http://www.nytimes.com/2009/12/07/sports/football/071abor.html.
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B. COMPUTING THE AMOUNT SHARED AMONG ALL 32 NFL MEMBER 

ORGANIZATIONS 

According to Chris Mortensen, approximately $6.5 billion was shared in 2009, 
which included an estimated $100 million from SRS.36 In 2008, it was reported that of the 
League's $8 billion in revenue, an estimated $4.7 billion was national, with the remaining 
$3.3 billion local. 37 Contrary figures were presented in an amicus brief filed with the 
Supreme Court by the NFL's Players Association in the case of American Needle v. NFL, 
which reported that $4.5 billion of the total $7.5 billion generated in 2008 consisted of 
"revenue sources whose prices were independently set by individual teams."38 These reports 
confirm a high level of inconsistency with respect to the reporting of NFL revenues.  

I. TOTALING THE AMOUNT OF REVENUE SHARED UNDER THE 

GENERAL REVENUE SHARING PLAN 

I tested the accuracy of the reported revenue figures by obtaining financial data 
from various sources, including the financial statements of the Green Bay Packers, the only 
publicly owned entity in the NFL.39 However, in order to estimate accurately the amount 
shared in a given year, permitted cost deductions related to the following revenue streams 
must be accounted for under the CBA.40 When comparing these three sources, broadcasting 
revenues continue to drive the NFL's sharing model.  

Broadcasting Revenues: Exempt from antitrust scrutiny under the Sports 
Broadcasting Act, the individual clubs have long recognized the importance of collectively 
negotiating long-term, national television contracts. 41 The NFL's broadcasting contracts, 
constituting the backbone of revenue sharing, generate an estimated $3.7 billion in 
television revenues every year.42 Article 10.3 of the NFL's Constitution establishes that 
broadcasting revenues will be distributed evenly among all member organizations.43 If this 
figure is accurate, each club should receive approximately $116 million in television 

36 Chris Mortensen, NFL to End $100M in Revenue Sharing, ESPN, Dec. 6, 2009, 

http://sports.espn.go.com/nfl/news/story?id=4718965; See also Andrew Brant, Report: NFL to Cut Some Revenue 

Sharing, NAT'L FOOTBALL POST, Dec. 6, 2009, http://www.nationalfootballpost.com/Report-NFL-to-cut-some
revenue-sharing.html.  

37 Daniel Kaplan, Slight Gate Revenue Drop Seen for NFL, SPORTS Bus. J. (Oct.. 12, 2009), 
http://www.sportsbusinessjoumal.com/article/63748.  
38Brief Amici Curiae for National Football League Players Ass'n et al. at 18, Am. Needle, Inc. v. Nat'l Football 
League, 130 S. Ct. 2201 (2010) (No. 08-661), 2010 U.S. LEXIS 4166 [hereinafter NFLPA Brief].  
39 Chris Isidore, Green Bay Packers to Sell Stock to Fans, 

money.cnn.com/2011/1 1/09/news/companies/packers.stock/index.htm.  

40 See generally NFL CBA, supra note 10, at art. XXIV 1 (a)(xiv)(1) (enumerating specific expense deduction 

permitted under the NFL's CBA, in addition to other expense deductions permitted throughout the CBA).  

41 See 15 U.S.C. 1291 (2008).  
42 JAKE I. FISHER, THE NFL's CURRENT BUSINESS MODEL AND THE POTENTIAL 2011 LOCKOUT 5 (2010), 

http://harvardsportsanalysis.files.wordpress.com/2009/09/the-nfl-business-model-and-potential-lockout.pdf; See 
also Posting of Glen Kacher to http://www.quora.com/What-portion-of-an-NFL-team-s-income-is-related-to-local

attendance-spending (Feb. 17, 2010).  
43 NFL CONST., supra note 8, at art. 10.
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revenues, as reported in various news reports. 44 However, the Green Bay Packers reported 
that in 2009, the amount of revenue they received from television/media equaled 
$94,484,631, for a total of $3.02 billion for all clubs.45 So the question remains: what can 
explain the $710 million difference between the reported media figures and the information 
released in the Packers' financial statements? 

First, Article XXIV, Section 1(a)(i)(2) establishes that the amount included in 
Total Revenue for a right to broadcast an NFL game is "net of any reasonable and 
customary NFL... expenses related to the project." 46 Second, the NFL retains a percentage 
of television revenues distributed to every member organization to cover operational 
expenses. 47 These two aspects used to reduce revenues help explain the above disparity 
between reported revenue shared and actual revenue shared. A difference of $22,187,500 
per club, or $710,000,000 total, intensifies the amount of concern that exists with respect to 
the revenue gap in the NFL.  

Gate Receipts: Under the original 60/40 gate sharing formula, individual clubs 
receive a proclaimed 40% share of every away game in which they participated. 48 

Recognizing that certain teams generate significantly more revenue from away games, the 
League decided to create an away game revenue pool, which was then distributed evenly to 
all clubs. According to Forbes, the NFL generated an estimated $1.68 billion in revenue 
from gate receipts in 2009.49 However, this figure embodies both home and visitor gate 
receipts, which are treated entirely differently for revenue sharing purposes. According to 
the Green Bay Packers' financial reports, every NFL club received $16,175,953 from road 
game ticket income in 2009.50 Thus, approximately $517,630,496 was shared among the 32 
member organizations from the visitors' ticket pool.  

Article XIX of the NFL Constitution requires that "[t]he home club shall deliver to 
the League office the greater of $30,000 for each regular season and preseason game, or 
40% of the gross receipts...." 51 However, the actual distribution of this "40% share" 
suggests a mere 33.2% of gate receipts is shared with the visiting team, due to a 15% 
reduction from gate receipts off the top for stadium rental and costs and an additional 2% 
submitted to the NFL.52 This "40% share" of the club's modified gate receipts is effectively 
reduced to the 33.2% figure referenced above.  

Licensing Revenues: Through the NFL's exclusive licensing arm, NFL 
Properties, approximately $2.74 billion in revenue was generated from licensing activities 

44 See Kacher, supra note 43.  
45 FISHER, supra note 42, at 20.  
46 NFL CBA, supra note 10, at art. XXIV 1 (a)(i)(2).  
47 Anonymous Conversation with League Executive, March 3, 2011.  
48 Mark Lawrence, Revenue Sharing and the Salary Cap, FOOTBALL 101: THE SALARY CAP, 

http://football.calsci.com/SalaryCap.html (last visited June 28, 2012).  
49 FISHER, supra note 42, at 4.  
50 FISHER, supra note 42, at 4.  
u NFL CONST., supra note 8, at art. XIX(A).  
52 David Surdam, A tale of two gate-sharing plans: the National Football League and the National League, 1952

1956, SOUTHERN ECON. J., Apr. 1, 2007, available at http://www.thefreelibrary.com/A+tale+of+two+gate
sharing+plans%3A+the+National+Football+League+and...-a0163262585.
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in 2009.53 In order to determine the actual amount distributed as a result of revenue sharing, 
I utilized the figures reported in the Green Bay Packers' financials, which listed NFL 
Properties revenues at approximately $36.5 million.54 Armed with the knowledge that 
revenue generated by NFL Properties is distributed equally among 31 of the 32 
organizations, I was able to allocate the $1.13 billion evenly among the 31 NFL clubs.55 So 
where exactly did the additional $1.61 billion go and why to only 31 clubs? 

The discrepancy between reported licensing revenues and shared licensing 
revenues can best be explained by (1) expense deductions permitted under the CBA, (2) 
third-party arrangements allowing clubs to pay royalties to the NFL in exchange for the 
retention of merchandise/licensing revenues, and (3) the commingling of revenues related to 
licensing activities. First, Article XXIV, Section 1(a)(xiv)(1)(C)(ii) prescribes each club's 
right to deduct acknowledged expenses from shared merchandise revenues.56 Appendix H.3 
authorizes the deduction of any "costs of goods sold" prior to the calculation of Total 
Revenue. 57 These costs can be significant given the expenses associated with the 
manufacturing of NFL apparel and game merchandise.  

Second, and perhaps the most controversial, the Dallas Cowboys were granted 
permission to retain their own merchandise revenues in exchange for royalty payments. 58 

After the 2008 season, it was reported that "$200 million of the Cowboys $1.6 billion worth 
is attributable to its brand strength...."59 While this particular agreement is the only one that 
received public attention, it likely isn't the only separate agreement that exists. Individual 
clubs may petition the League for similar treatment on the premise that undertaking large 
debt obligations related to the construction of a new facility justifies retaining designated 
revenue streams to service that debt.  

Lastly, the commingling of funds categorized as "licensing activities" complicates 
the accurate reporting of revenues from national licensing activities. The Packers' financial 
records indicate that the actual amount shared is much less than the amount reported by 
unreliable media sources. 60 Table 2 reflects the differences between reported shared 
revenues and actual shared revenues, an understanding of which is paramount before 
moving on to an explanation of SRS.61 

5 Darren Rovell, MLB Will Beat NFL in Licensing Revenue in '10, CNBC, Jun. 14, 2010, 
http://classic.cnbc.com/id/37692194.  
54 FISHER, supra note 42, at 5.  

55 Id.; See also Am. Needle, Inc. v. Nat'l Football League, 130 S. Ct. 2201, 2207 (2010).  
56 NFL CBA, supra note 10, at art. XXIV 1(a)(xiv)(1)(c)(ii).  
57 NFL CBA, supra note 10, at Appendix H.3.  
58 Rich Tomaselli, Licensing: Dallas Cowboys to market, distribute own merchandise, ADVERTISING AGE, July 15, 

2002.  
59 Tom Van Riper, The Best Selling Sports Jerseys, FORBES, Dec. 12, 2008, available at 
http://www.forbes.com/2008/12/11/nfl-apparel-marketing-biz-cx tvr_1212jerseys.html.  
60 Ross & Woodworth, supra note 14.  
61 See Rovell, supra note 55; FISHER, supra note 42.
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Table 2: Actual shared revenue under the general revenue sharing plan 

'09 Revenue Source Reported Amount Actual Amount Difference 

Broadcasting $3.74 billion $3.02 billion $720 million 

Licensing/Merchandise $2.74 billion $1.13 billion $1.61 billion 

Gate Receipts $1.68 billion $517.63 million $1.16 billion 

Total $8.16 billion $4.67 billion $3.49 billion

II. CALCULATING SUPPLEMENTAL REVENUE SHARING UNDER THE 
NFL'S CONSTITUTION 

The three supplemental funding sources, collectively known as SRS, contributed a 
reported $100 million in 2009.62 However, the League anticipated redistributing $140 
million in SRS according to projected distributions. 63 This discrepancy in 2009 has been a 
reoccurring theme since the reconfiguration of SRS in 2006, sparking allegations filed by 
the NFLPA.64 However, a closer look at this system indicates that the entire projected $140 
million was redistributed to eligible clubs under SRS in 2009.  

While sources indicate that three pools of revenue fund SRS, the 2006 Resolution 
MC-1 introduced a concept of "banking" providing for the retention of previously 
contributed funds under SRS in order to satisfy future needs under the plan. 65 While the 
parties stipulated that "banked" amounts would be returned to contributing clubs, these 
funds are utilized until the expiration of SRS.66 In 2009 alone, an estimated $40 million of 
these collected funds were redistributed to the nine eligible clubs under SRS. In addition to 
the "banked" $40 million, the media reported that the three sources contributed $100 
million. 67 

First, an annual contribution of $27 million is pooled from current SRS funding 
sources. 68 While the amount contributed and the general funding source is disclosed, this 
ruling is very ambiguous with respect to which revenue streams are considered "current 
SRS funding sources." 69 The contributions that fund this portion of the SRS pool have 
already been procured, so understanding what sources comprise this aspect is not crucial to 
estimating the amount shared under SRS. For this reason, this estimated $30 million was 

62 White, supra note 17.  
63 See id.; See also NFL CONST., supra note 8, at 2006 Resolution G-1/2006 Resolution MC-1.  
64 Street & Smith's Sports Business Daily, NFLPA Claims NFL Did Not Distribute All SRS Cash To Low-Rev 
Teams, STREET & SMITH'S SPORTS Bus.. DAILY, Feb. 17, 2010, 
http://www. sportsbusinessdaily. com/Daily/Issues/2010/02/Issue-108/Leagues-Governing-Bodies/NFLPA-Claims

NFL-Did-Not-Distribute-All-SRS-Cash-To-Low-Rev-Teams.asp.x.  
65 See White, supra note 17; See also NFL CONST., supra note 8, at 2006 Resolution G-1/2006 Resolution MC-1.  66 NFL CONST., supra note 8, at 2006 Resolution G-1/2006 Resolution MC-1.  
67 Andrew Brandt, Is SRS Funding No Small Thing?, NAT'L FOOTBALL POST, Dec. 14, 2009, 
http://www.nationalfootballpost.com/Owners-pull-revenuesharing-plan.html.  

68 See White, supra note 17.  
69 Id.
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excluded from reported SRS, helping explain the discrepancy between the reported $100 
million and the projected, and actually distributed, $140 million.70 

An additional $30 million is contributed by the top fifteen revenue producing 
organizations in the NFL. This portion embodies three tiers of contributors, with the top five 
clubs distributing $3 million apiece, the next five allocating $2 million per club, and the last 
five contributing $1 million each.71 This phase of the supplemental arrangement truly 
embodies the intended purpose of SRS, which was to get more revenue in the hands of 
small market organizations at the expense of large market owners.  

Lastly, this system relies significantly on pooled, equally-shared revenues that 
would otherwise go to high revenue clubs. Specifically, the 2006 CBA extension 
established that phase three of SRS would include "[d]istributions from new equally shared 
revenue streams ... , either from existing business categories or New Media revenues...,, 72 

This category includes various streams of revenue, the majority of which are related to the 
distribution of media rights, excluding television revenues. In 2009, an estimated $43 
million was redistributed to the qualifying clubs under SRS.73 Table 3 compares the amount 
of reported SRS and the actual amount of supplemental revenue shared in the 2009 season, 
based on the analysis set forth above.  

Table 3: Comparing SRS figures in 2009.74 

'09 SRS Source Projected Amount Actual Amount Difference 

SRS Phase I $27 million $27 million $0 

SRS Phase II $30 million $30 million $0 

SRS Phase III $83 million $43 million $40 

Banked Funds $0 $40 million <$40> 

Total $140 million $140 million $0 

III. UNDERSTANDING THE LASTING IMPACT THE COURT'S RULING 
WILL HAVE ON REVENUE SHARING IN PROFESSIONAL SPORTS 

The Supreme Court of the United States recently opined in the case of American 
Needle v. NFL that "[d]ecisions by NFL teams to license their separately owned trademarks 
collectively and to only one vendor are decisions that 'deprive the marketplace of 
independent centers of decisionmaking . . ."'75 Since the Court categorized this conduct as 
concerted activity, treating the NFL as a single entity for purposes of marketing each team's 
intellectual property rights is not justified under 1 of the Sherman Act.76 The Court 

70 Conversation, supra note 47.  

71 NFL CONST., supra note 8, at 2006 Resolution G-1/2006 Resolution MC-1.  
72 White, supra note 17, at 3.  

73 Conversation, supra note 47.  
74 White, supra note 17, at 11 (Exhibit 1).  
7 Am. Needle, Inc. v. Nat'l Football League, 130 S. Ct. 2201, 2213, 176 L. Ed. 2d 947 (2010) (citing Copperweld 
Corp. v. Indep. Tube Corp., 467 U.S. 752, 769) (1984).  
76 Id.
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remanded the case to the lower court to determine whether the creation of NFL Properties 
and its subsequent exclusive agreement with Reebok violates 1 of the Sherman Act under a 
full Rule of Reason analysis. 77 

Essentially, the lower court should weigh the circumstances justifying the 
codification of the Sports Broadcasting Act, shielding leagues from antitrust scrutiny with 
respect to television contracts, and the circumstances that reject single-entity status, 
subjecting collaborative efforts of the NFL members to antitrust scrutiny. An adverse ruling 
by the lower court in this case might change the owners' willingness to share a large portion 
of merchandise/licensing revenues, since an antitrust violation could ultimately shift the 
responsibility for generating these revenues to the individual clubs. The additional efforts 
this requires would weaken the collective mentality currently shared by NFL owners, 
encouraging them to retain the fruits of their own labor, ultimately reducing the amount 
shared under the general agreement. However, the negative ramifications of such a ruling 
would not be confined to the NFL, since all sports leagues, including the NHL, rely on 
collaborative efforts to generate revenue as a customary practice in the industry.  

3. NATIONAL HOCKEY LEAGUE: PLAYER COMPENSATION COST REDISTRIBUTION 

SYSTEM 

A. CURRENT DISTRIBUTIONS UNDER THE NHL'S PLAYER REDISTRIBUTION 

SYSTEM 

The NHL designed its Player Compensation Cost Redistribution System 
("PCCRS") to cause high-revenue clubs to contribute even more of their revenues towards 
player compensation by redistributing a certain percentage to low-revenue clubs.  
Specifically, the current system was designed to "enhance the ability of all Clubs.. .to be 
able to spend to at least twenty-five (25) percent of the Team Payroll Range.. .on Player 
Compensation."7 8 

I. WHAT AMOUNT: CALCULATING REVENUE SHARING IN THE NHL 

Determining the amount of revenue committed under the PCCRS mandates an in
depth understanding of revenue terms used in the NHL's CBA. The most important of these 
terms include Minimum Team Player Compensation ("Minimum"), Targeted Team Player 
Compensation ("Target"), and Available Team Player Compensation ("Available"). 79 In its 
most simplistic sense, the redistribution commitment under the PCCRS is derived from the 
following five-step process-80 

Step 1: Obtain the Minimum and Target compensation levels." 

77 Am. Needle, Inc. v. Nat'l Football League, 130 S. Ct. 2201, 2206, 176 L. Ed. 2d 947 (2010).  
78. NHL & NHLPA, COLLECTIVE BARGAINING AGREEMENT 2005, art. 49 (2005), available at.  
http://www.capgeek.com/NHLNHLPA_2005_CBA.pdf. [hereinafter NHL CBA].  
791 Id. at 144, 145, 142.  
80 Id. at art. 49.2-49.4.  
81 Id. at art. 49.2.
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Step 2: Calculate each club's Available amount.  

Step 3: Discard all clubs with Available > Target.  

Step 4: For clubs where Minimum < Available < Target, include difference 
between Available and Target in PCCRS commitment.  

Step 5: For clubs where Available < Minimum, include the difference between 
Minimum and Target in PCCRS commitment (Maximum Distribution).  

While this process appears straightforward, calculating the amount for each individual club 
can be difficult given certain boundaries contained in the CBA. The Minimum and Target 
amounts set the outer boundaries and are identical for each club, while the club-specific 
Available amount determines how much each club will receive under the NHL's system.  

Minimum Team Player Compensation82: This figure represents the amount each 
team is presumed to have available to spend on player compensation in a given year. By far 
the simplest calculation under the PCCRS, the Minimum is calculated by multiplying 
Actual Hockey Related Revenues ("HRR") by 1.15%. This amount serves as the revenue 
sharing floor when the Minimum exceeds a club's Available amount.  

Target Team Player Compensation: The ultimate goal of the PCCRS is to bring 
each club's Available figure to the Target level in the NHL. The Target is the amount NHL 
clubs are "targeted" to have available for player salaries and bonuses, plus the club's pro 
rata share of player benefits. 83 This amount is set by the NHL at a figure (i) greater than the 
Lower Limit + 25% Payroll Range, and (ii) less than the Lower Limit + 50% Payroll 
Range. 84 Once the Target amount is set, the League must determine which clubs are capable 
of meeting this figure in the absence of the PCCRS.  

Available Team Player Compensation8 5 : An individual club's Available amount 
indicates whether a club will receive additional revenue under the PCCRS for -a given 
league year. The Available amount is calculated by taking each club's Gross Preseason and 
Regular Season Revenues and multiplying it by the Applicable HRR percentage designated 
as the Player Share. To the extent the Target exceeds Available funds, the club qualifies for 
such amount under the PCCRS. 86 For example, if a club has $64 million Available and the 
Target is $69 million, they have the potential to receive an additional $5 million under the 
PCCRS.  

82 Id. at 144.  

83 Id. at art. 49.1(s).  
84 NHL CBA supra note 78, at art. 50.5(b). Calculation of the Lower Limit and Payroll Range of the NHL's CBA: 

The Midpoint Payroll Range is calculated by the following formula: ((Preliminary HRR * Applicable HRR %) 
Preliminary Benefits) / # NHL Clubs. Once the Midpoint is adjusted, the Lower Limit is computed by subtracting 
$8 million from the Midpoint, and the Upper Limit is set by adding $8 million to the Midpoint.  
85 Id. at 142.  
86 Id. at art. 49.1(j). Under the PCCRS, the League sets a Maximum Distribution that a Club is eligible to receive in 

a given year. The Maximum Distribution is the difference between the Minimum Team Compensation and 
Targeted Team Compensation.
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The sum each Club will receive under the above calculation establishes the 
required revenue sharing commitment under the PCCRS. If you feel as though your head 
were put in a paint mixer for an hour, relax...you are not alone. Professional leagues have 
numerous accountants working diligently to calculate the revenue sharing figures discussed 
above. However, if you understand one of the most complex, convoluted revenue sharing 
arrangements in professional sports, it is much easier to explain what sources of funding 
exist to satisfy the mandatory commitment.  

II. WHERE: FUNDING SOURCES FOR THE PCCRS 

In order to satisfy this redistribution amount, the League makes an annual 
contribution known as the Minimum Redistribution Commitment ("League Commitment").  
The League Commitment is calculated by multiplying League-wide Actual HRR times 
4.5%.87 In the '08-09 season, Hockey Related Revenues were reported at $2.62 billion, 
rendering the League responsible for $117,900,000 during the '08-09 league year.88 Once 
this League Commitment is calculated, the League must determine whether this amount is 
below or exceeds the PCCRS required commitment.  

The NHL's CBA reserves four phases of funding, which, when combined, satisfy 
the redistribution commitment under the PCCRS. The four sources of funding under the 
NHL's agreement include the following: (1) a portion of central revenues, (2) the escrow 
account, (3) designated playoff revenues, and (4) certain revenues from the ten-highest 
revenue clubs.89 The following table provides an in-depth explanation of the four funding 
sources.  

87 Id. at 49.1(k). The Minimum Redistribution Commitment is the amount the League allocates towards the 
required commitment under the PCCRS, but is not the required amount distributed to the low revenue clubs for 
player compensation. Excess amounts after the PCCRS redistribution is allocated towards a joint marketing 
campaign between the NHL and the NHLPA, but the existing amount shall not exceed $10 million. Any excess 
over $10 million is returned to the clubs on a pro rata basis.  
88Id. at 50.1(a). Hockey Related Revenues is defined in the Collective Bargaining Agreement, but the definition 
is a non-exhaustive list of numerous revenue sources. This definition has universal application across the league 
members, and included revenue streams are net of costs and taxes recognized in the agreement.  
89

Id. at art. 49.5.
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Table 4: The four funding sources of the Player Compensation Cost Redistribution System_ 

Funding Source Percentage of Commitment Explanation

Central League 
Revenues Phase 

Escrow Account 

Playoffs Funding 

Supplemental Phase

Maximum of 25% the 
redistribution requirement 

Up to 1/3 remaining commitment 

50% remaining commitment 

Remaining amount

If central league 
revenues exceed 
$300 million, 50% 
of excess may 
satisfy up to 25% 
commitment.  

Amount from top 
ten revenue clubs 
cover up to 1/3 
remaining amount 

Playoff teams 
contribute % of 
playoff tickets sold, 
depending on 
revenue ranking 

Funded by top ten 
revenue clubs, 
based on their 
revenue compared 
to 11th ranked 
revenue club

NOTE: The information in this Table was obtained from the NHL's CBA90 

Phase one, called the central revenue phase, sets a revenue threshold that must be 
exceeded before this phase is triggered. Once central revenues (broadcast revenues, NHL
related entity revenues, etc.) exceed $300 million in a given year, 50% of the excess can 
satisfy up to 25% of the redistribution commitment. 91 One would be inclined to think that 
since the NHL generated an estimated $2.819 billion in 2009,92 a significant portion came 
from central revenues. However, Taylor Brinkman points out that: 

[w]hile central league revenues steadily approached the $300 million 
benchmark in the last few seasons prior to the lockout; they will not reach this 

90 NHL CBA supra note 78, at 150-51.  

"1 Id. at 49.5(a).  
92 Shahriar Balouchi, Where would the NHL be without the Toronto Maple Leafs?, The Bleacher Report, Aug. 27, 
2010, http://bleacherreport.com/articles/444465-where-would-the-nhl-be-without-the-toront-maple-leafs.
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level in 2005-2006 and it is improbable that they will climb significantly 
above $300 million in the immediate future...93 

This presumption appears easy to dismiss, since the NHL generated an estimated $500 
million in television revenue from national and regional deals in 2010.94 However, to further 
complicate this assertion, local media revenues alone topped $356 million in- 2008-09, 
allocating a mere $144 million towards central revenues. 95 

Under the NHL's sharing philosophy, up to one third of the remaining 
commitment after excess central revenues are distributed is satisfied by the escrow funding 
phase. If an overage occurs (League-wide Player Compensation > Players' Share), then a 
portion of the overage is set aside for the redistribution commitment.96 However, only the 
escrow funds attributable to the ten highest-revenue clubs with Actual Club Salaries in 
excess of the Midpoint Payroll Range will be redistributed under the PCCRS.97 

The inclusion of certain playoff revenues in the PCCRS commitment as the third 
source of funding is justified due to the additional revenue that playoff clubs generate by 
playing additional games in the postseason. Regardless of the amount of funds redistributed 
in the first two phases, the playoff funding phase will account for 50% of the remaining 
commitment under the PCCRS. 98 The amount each playoff club contributes for each home 
playoff game is allotted in the following manner: 

Table 5: Calculating the amount of playoff revenues redistributed in phase three 

Revenue Ranking Calculation of Playoff Distribution 

Top 10 Gross Preseason and 50% total ticket value, net taxes, for one 

Season Revenues full-priced, sold-out regular game 

Middle 10 Gross Preseason and 40% total ticket value, net taxes, for one 

Season Revenues full-priced, sold-out regular game 

Bottom 10 Gross Preseason and 30% total ticket value, net taxes, for one 

Season Revenues full-priced, sold-out regular game 

**Total ticket value calculated using Rink Capacity and Pricing Scale Report.  

The unique characteristic about the playoff funding phase is that even clubs designated as 
recipient clubs under the PCCRS may be required to allocate playoff revenues during this 

93 Taylor F. Brinkman, Sharing the Wealth in the "New NHL ": The Implications of Revenue Sharing for 
Competitive balance, Payroll Spending, and Profits, VAND. UNDERGRADUATE RES. J. 1, 8 (2006), available at 
http://ejoumals.library.vanderbilt.edu/ojs/index.php/vurj/article/view/2736/1157.  
94 Kevin McGran, NHL Ready to Cash in on TV Deal, THE STAR, Nov. 8, 2010, 
http://www.thestar.com/sports/hockey/nhl/article/887781--nhl-ready-to-cash-in-on-tv-deal.  
9 Kurt Badenhausen et al., The Business of Hockey: The League Scores Record Profits Despite Some Very 
Troubled Franchises, FORBES, Nov. 11, 2009, available at http://www.forbes.com/2009/11/11/nhl-team-values
business-sports-hockey-values-09-intro.html?feed=rss_businesssportsmoney.  
96 NHL CBA, supra note 78, at 49.5(b).  
97Id.  
981d. at 49.5(c).
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phase of revenue sharing.99 While this seems to damage what the NHL is trying to 
accomplish with revenue sharing, this concern is remedied in the final phase of revenue 
sharing.  

The fourth and final source of funding is known as the supplemental funding 
phase. Any remaining balance under the PCCRS commitment is satisfied by the top-ten 
revenue clubs on a percentage basis.100 Each club is assessed a percentage of the remaining 
commitment balance according to this established formula10 1: 

Step 1: Club X's Preseason/Season Revenues - Club 11's Preseason/Season 
Revenues = Club X's Incremental Value 

Step 2: Club X's Incremental Value/Sum of Incremental Values = Club X's 
Supplemental Percentage 

Step 3: Club X's Supplemental Percentage * PCCRS Remaining Commitment = 
Club X's Supplemental Phase Contribution 

This phase ensures that the highest revenue clubs are contributing the most revenue in a 
given league year. However, a cap is placed that limits the amount of revenue the top ten 
clubs are forced to contribute through two specific restrictions. 2 First, a club's incremental 
percentage cannot exceed 20%.103 Any excess above 20% is dispersed on a pro rata basis to 
the other top ten clubs. 104 The second restriction ensures that no club's revenue rank will 
change as a result of the above-mentioned calculation. 10 5 In the event a club's rank would 
change, the club contribution is capped at that amount, and the remaining contribution is 
allocated to the next-highest revenue club to preserve the original revenue rankings. 10 6 

III. WHO: ELIGIBILITY UNDER THE NHL's SHARING ARRANGEMENT 

Eligibility is a pressing issue under the NHL's revenue sharing structure. Under the 
current model, it is completely plausible that a club in the bottom five of revenue is 
ineligible for a distribution via revenue sharing. A club must be deemed eligible in order to 
receive any funds under the PCCRS. The following circumstances render a club ineligible: 
(1) clubs with a revenue ranking in the top 15, (2) clubs located in a market with 2.5 million 
households or more, or (3) clubs with Available compensation that exceeds Target 
compensation. 107 

99 Id.  

100 Id. at 49.5(d).  
101 Id. at 49.5(d)(iii).  
102NHL CBA, supra note 78, at 49.5(d)(iv).  
103 Id.  

*0 Id.  
10 Id. at 49.5(d)(vi).  
106 Id. at 49.5(d)(vi)(A) (preventing a club's supplemental phase contribution from increasing more than 10% 

under the application of this restriction).  
107Id. at 49.3(b)(i-iii).
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The 2.5 million households cap on eligibility has made it difficult for the New 
York Islanders and other teams to. capitalize on the intended purpose of revenue sharing in 
the NHL. 108 In 2008-2009, the Islanders finished dead last in revenues, but were precluded 
from participating in revenue sharing due to the size of the New York market. 109 This 
shortfall is currently being considered for amendment by the League to return revenue 
sharing to its originally intended purpose.110 In addition to difficult eligibility requirements, 
the NHL's CBA also limits the amount of revenue an eligible club receives under certain 
circumstances.111 

Every other club that does not fall within one of these three categories is eligible to 
receive a share of revenue under the PCCRS. However, whether or not a club receives the 
entire amount of revenue sharing for which it is eligible in a given year depends on 
performance incentives in the NHL's CBA. Under Section 49.3(c), every eligible club 
received the full share of their redistribution amount in the '05-06 and '06-07 league years.  
In order to continue receiving a full share, eligible clubs were required to meet both specific 
revenue growth thresholds and paid attendance levels." 2 For the purposes of this section, it 
is important only to acknowledge that a club is not always entitled to its eligible full share 
under the PCCRS.  

B. REPORTED REVENUE SHARING AMOUNTS IN THE NATIONAL HOCKEY 

LEAGUE 

Similar to other professional sports leagues, various barriers exist to make it 
difficult to calculate, with absolute certainty, the amount of revenue shared among NHL 
organizations. First, owners are reluctant to publish revenue streams in order to strengthen 
their bargaining power against their i-espective player unions. Second, as reported on 
Forbes, revenue figures include non-hockey related revenues, meaning the revenue figures 
are inflated due to revenue that should not be included, calling into question the reliability 
of Forbes' statistics.113 Third, all revenue sharing models account for the costs and expenses 
related to the activities that generate revenue. 114 However, the limited revenue figures that 
are reported do not indicate whether or not these expenses/costs are deducted from the 
reported figures. 115 Lastly, failure to meet attendance thresholds reduces the amount 
organizations actually receive under the PCCRS. Despite these barriers, this note establishes 
an appropriate formula to calculate the amount of revenue shared in the National Hockey 
League.  

108 Posting of Dominik to SB Nation, http://www.lighthousehockey.com/2010/12/17/1882448/why-revenue

sharing-might-help-the-islanders-less-than-you-think (Dec. 17, 2010, 15:38 EST).  
109 Id.  

moId.  

1 Id.  
12 NHL CBA, supra note 78, at 49.3(d)(i)(B).  
113 Badenhausen et al., supra note 95.  

"4 NHL CBA, supra note 78, at 50.1(a)(i).  
115 Forbes, NHL Team Valuations, FORBES, Nov. 11, 2009, . available at 
http://www.forbes.coni/lists/2009/31/hockey-values-09_NHL-Team-ValuationsRevenue.html.
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I. SETTING THE OUTSIDE PARAMETERS OF THE NATIONAL HOCKEY 
LEAGUE'S PCCRS MODEL 

After endless nights scouring various sources for useful revenue figures, I located 
several articles confirming a few of my assumptions along the production of this note. In the 
'08-09 season, "[t]he players' share of hockey-related revenue ... was 56.7 percent and 
reported revenue for the season was $2.62 billion..." 116 In addition, the article reported that 
the projected HRR was $2.64 billion.' 7 Finally, with the guidance of the CBA, I was able 
to estimate Preliminary Benefits at $77 million ($83.5 million + $6.5 million credit). 118 

With the assistance of these figures, I was able to calculate the Midpoint as follows: 

Midpoint = (Preliminary HRR*Player Share) - Preliminary Benefit 

NHL Teams 

Midpoint = (($2,640,000,000 *.567) - 77,000,000) 

30 

Midpoint = $47,329,333 

Various sources confirmed that the Upper Limit for the 2008 - 2009 season was $56.7 
million.119 Under Section 50.5(b)(i), this would mean the Midpoint for the '08-09 season 
was $48.7 million, since the Upper and Lower Limit are calculated by adding and 
subtracting $8 million from the Midpoint. Although my figure is roughly $1,370,667 less 
than the Midpoint derived from the reported Upper Limit, the CBA indicates this difference 
is trivial. According to Section 50.5(b)(i), a growth factor of up to 5% adjusts the Midpoint 
figure in every league year. 120 This discrepancy between my calculation and the reported 
figure can best be attributed to the growth factor and/or a slight difference in benefits.  

While obtaining the Midpoint is crucial to establish the Lower Limit, which 
ultimately sets the Target amount, it is only the first step in a complex, systematic formula 
under the PCCRS. The NHL's revenue sharing model contains two important numbers 
universal to every club: Target and Minimum amounts. Under the NHL's CBA, the Target 
is simply the Lower Limit, plus anywhere from $4 million to $8 million, at the League's 
discretion. 121 Since we were able to confirm that the Lower Limit is $40.7 ($48.7 Midpoint 
$8 million), the Target amount ranges from $44.7 million to $48.7 million. I set the Target 
amount at $48.7 million, given the amount of revenue generated in the 2008-2009 season.  

116 Tripp Mickle & Liz Mullen, NHL clubs get $207M from player escrow, STREET & SMITH'S SPORTS Bus.  

DAILY, Nov. 2, 2009, http://www.sportsbusinessjoumal.com/article/63925.  
17 Id.  
118NHL CBA, supra note 78, at 50.5(b)(i).  
119 Wes Goldstein, Free-agent outlook: Eastern Conference, CBS SPORTS, June 30, 2008, 

cbssports.com/nhl/story/10882717.  
120 Id.  
121Id. at 49.1(r).
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The Minimum is the last figure that is applicable to all 30 organizations in the 
NHL. The following is the Minimum calculation: 

Minimum = ($20 million/$1.74 billion) * Actual HRR 

Minimum = 1.15% * $2,620,000,000 

Minimum = $30,114, 942 

As I mentioned, the Minimum and Target are the only two figures that must be the same for 
all 30 clubs. Every club's respective Available amount needs to be calculated to determine 
the amount of revenue that is redistributed in the NHL. The second barrier made it difficult 
for me to predict accurately the amount of revenue changing hands at the end of the 2008
2009 season.  

II. CALCULATING EACH CLUB'S SPECIFIC AVAILABLE AMOUNT TO 
COMPUTE THE LEAGUE'S COMMITMENT UNDER PCCRS 

A club's Available amount is ascertained by taking Club Gross Preseason and 
Regular Season Revenues * Player Share Percentage. 122 While this particular wording can 
be confusing, it is important to remember that the term Club Gross Preseason and Regular 
Season Revenues is the same thing as a club's HRR. The primary source of financial data in 
professional sports is Forbes. 123 Despite listing every team's revenues and operating 
income, Andrew Zimbalist, a renowned sports economist, points out the shortfalls of this 
report.124 This note addresses each shortfall in an attempt to report accurately the amount of 
revenue shared in the 2008-2009 season.  

Revenue Categories and Direct Costs: A major shortfall of Forbes' revenue 
figures is the inflated values due to the inclusion of non-hockey related revenues. I was able 
to make the necessary adjustments by obtaining the NHL's aggregate revenues, the NHL's 
HRR, the Toronto Maple Leafs' aggregate revenues, and the Maple Leafs' HRR.12s 

122 Id. at 49.1(b).  
123 See generally Brad R. Humphreys, Determinants of Franchise Values in North American Professional Sports 

Leagues: Evidence from an Hedonic Price Model, available at 
http://www.ualberta.ca/~bhumphre/papers/ijsf_08.pdf; Michael R. Elanjian & Dessislava A. Pachainanova, Is 
Revenue Sharing Working for Major League Baseball?, 12 THE SPORTS JOURNAL (2009), available at 
http ://www. thesportj ournal .org/article/revenue-sharing-working-maj or-league-baseball-historical-perspective; 

David Vine, The Value of Sports Franchises, WHARTON RES. SCHOLARS J. (2004), 
http://repository.upenn.edu/cgi/viewcontent.cgi?article=1020&context=wharton_research_scholars&sei
redir=l&referer=http%3A%2F%2Fwww.google.com%2Furl%3Fsa%3Dt%26rct%3Dj%26q%3Dprimary%2520so 
urce%2 52 0 0f% 2 520financial%2520data%2520in%2520professional%2520sports%2520is%2520forbes%26source 
%3Dweb%26cd%3D9%26ved%3DOCGQQFjAI%26ur1%3Dhttp%253A%252F%252Frepository.upenn.edu%252 
Fcgi%252Fviewcontent.cgi%253Farticle%253D1020%2526context%253Dwhartonresearchscholars%26ei%3D 
dYzJT-iYFoedgwf88o3vBg%26usg%3DAFQjCNHivutT6v5p6YKr
WveSxl 6 4 qSpsg#search=%22primary%20source%20financial%20data%2oprofessional%2osports%20forbes%22.  
124 Deposition of Andrew Zimbalist, In re Dewey Ranch Hockey, LLC., 414 B.R. (Bankr. D. Ariz. 2009) (No. 209
bk-09488-RTBP).  
125 Toronto Maple Leafs, supra note 92; NHL Evaluations, supra note 115.
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Ironically, the difference between the two comparisons fell within six to seven percent.  
Based on my finding, I subtracted 7% from Forbes' reported aggregate revenues for each 
club to determine HRR. Cognizant of the fact that different markets/teams have greater non
hockey related revenues, I decided to apportion a set percentage to every team in order to 
remain consistent with my treatment of direct costs.  

After determining a valid estimate for each club's HRR, the CBA dictates that club 
HRR is net of direct costs and expenses related to sources of revenue categorized as 
HRR.126 According to Zimbalist, the average club's direct costs in 2007-2008 was 9.2 
million. 127 In fact, Zimbalist used this figure to convince the United States Bankruptcy 
Court that his computed transfer value of an NHL franchise was justifiable. 128 Relying on 
the fact that a prominent sports economist proposed this amount in a legal proceeding, I 
used this figure, increased by $50,000 to account for rising costs in the industry, in order to 
determine each club's HRR Net of Direct Costs in Appendix I.  

III. DISTRIBUTION: ELIGIBLE AMOUNT V. ACTUAL AMOUNT 

The NHL places significant restrictions on the amount of revenue eligible clubs 
could receive under the PCCRS. First, every club must have a revenue growth rate in excess 
of the League average revenue growth rate. 129 Second, an eligible club under the PCCRS 
had to prove an average paid attendance of at least the lesser of 13,125 per game or the 
average league-wide attendance (which increased in '08-09 to 14,000 or average league
wide paid attendance). 130 Failure to meet either of these performance incentives reduces the 
amount of revenue a club would receive under the current revenue sharing model. 131 The 
amount of reduction spans from 25% for first time non-performers to 50% for three time, 
sequential non-performers.  

The purpose of these reductions is to ensure that recipient clubs under the PCCRS 
invest the redistributed funds towards the improvement of the club's performance on the 
ice. Revenue sharing exists to combat the negative consequences associated with large 
revenue gaps and flexible player compensation structures. These performance requirements 
place emphasis on improvement of performance, as opposed to lining the owners' pockets 
with additional profits. As a result of these performance conditions, the revenue sharing 
figures in Appendix II are inflated, primarily due to unaccounted for sharing receipt 
reductions. The NHL is the first sports league to implement these performance conditions, 
and the other professional clubs, including the MLB, must do so to accomplish the intended 
benefits of revenue sharing.  

126 NHL CBA, supra note 78, at 50.1(a).  

127 Second Declaration of Andrew Zimbalist at n.34, In re Dewey Ranch Hockey, LLC., 414 B.R. (Bankr. D. Ariz.  

2009) (No. 209-bk-09488-RTBP).  
128

See id. at para. 34.  

129 NHL CBA, supra note 78, at 49.3(d)(i)(B)(1), (C)(1).  
3 0NHL CBA, supra note 78, at 49.3(d)(i)(B)(2), (C)(2).  
131 Id. at 49.3(d)(ii).
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4. MAJOR LEAGUE BASEBALL: REDISTRIBUTION THROUGH INTERNAL TAXATION AND 
REVENUE SHARING 

Revenue sharing and the Competitive Balance Tax ("CBT") were foreign concepts 
in professional baseball prior to the 1996 Collective Bargaining Agreement. In fact, clubs 
took it upon themselves to share gate receipts as the only source of revenue sharing, which 
totaled a mere $20 million. 132 Since the introduction of these redistribution measures, the 
league has faced harsh criticism and acrimonious feedback for the concepts these 
mechanisms were designed to address. 133 Critics focused on the lack of competitive balance 
in 1990's to undermine the exclaimed progress achieved as a result of these measures. 1 34 

Perennial powerhouses, such as the New York Yankees and Atlanta Braves, served 
as catalysts for the implementation of redistributive measures in professional baseball.  
Significant revisions were made to the MLB's CBA between 1996 and 2006 in order to 
accomplish the desired competitive balance in league play.1 35 As a result of these revisions, 
eight different teams won the World Series in the 2000's, strengthening the hypothesis that 
revenue sharing, and not a salary cap, achieves parity in professional sports. The MLB 
designed the 2007 CBA to embody the same sharing techniques used over the past decade.  

A. CLEARING THE CONFUSION IN MAJOR LEAGUE BASEBALL: REVENUE 
SHARING V. LUXURY TAX 

The MLB continues to focus on the demarcation of revenue sharing and the CBT.  
While revenue sharing does not take into consideration player spending, the CBT was 
designed to discourage excessive spending and enhance competitive balance. 136 However, 
one author points out that with respect to the distinction between revenue sharing and the 
CBT, "even your most avid baseball fan doesn't generally know or understand the 
difference..."137 This note helps bring a bit of clarity to all this confusion by explaining 
separately each arrangement under the 2007 CBA.  

132 Kristi Dosh, Can Money Still Buy the Postseason in Major League Baseball: A Ten-Year Retrospective on 

Revenue Sharing and the Luxury Tax, 3 DENY. SPORTS & ENT. L.J. 2, 16-17 (2007).  
133 Olugbenha Ajilore & Joshua Hendrickson, The Impact of the Luxury Tax on Competitive Balance in Major 
League Baseball, International Association of Sports Economists Working Paper Series (2007), 
http://college.holycross.edu/RePEc/spe/AjiloreHendricksonLuxuryTax.pdf.  

34 Id.  
135 Matthew Ryan McCarthy, Revenue Sharing in Professional Baseball, VAND. J. TRANSNAT'L L., 555, 560-61, 
available at http://www.jetlaw.org/wp-content/journal-pdfs/McCarthy

RevenueSharinginMajorLeagueBaseball.pdf.  
136 Zizel, John, Handbook of Sports Economic Research, 195-204 (2006).  
137 Kristi Dosh, MLB's Revenue-Sharing and the Luxury Tax Are Not One in the Same, THE BIZ OF BASEBALL, 

Apr. 19, 2010, http://bizofbaseball.com/index.php?option=comcontent&view=article&id=4298:dosh-mlbs
revenue-sharing-and-the-luxury-tax-are-not-one-in-the-same&catid=29:articles-a-opinion&Itemid=41.
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I. WHAT AMOUNT: SHARING THE WEALTH IN PROFESSIONAL 

BASEBALL 

a. BATTER Up! TAKING A CLOSER LOOK AT THE MLB'S 
REVENUE SHARING PLAN 

Major League Baseball's revenue sharing model made significant strides over the 
past 15 years. Section XXIV of the 2007 CBA covers the specifics of revenue sharing in 
professional baseball. This system was redesigned in 2007 with the intent "to transfer...the 
amount of revenue that would have been transferred in that Year by a 48% straight pool 
plan, plus such transfers as may result from distributions of the Commissioner's 
Discretionary Fund..." 138 

This provision of the MLB's CBA suggests that two sources of redistribution exist 
within the general revenue sharing model: (1) a 48% straight pool plan, and (2) a 
Commissioner's Discretionary Fund. Although both sources function to redistribute 
revenues among member organizations, the latter of the two is an elective pool, requiring 
clubs to submit a written request to the Commissioner. 139 This targeted 48% straight pool 
redistributes the majority of the revenues under the MLB's plan through two components.  

The Base Plan. This component of revenue sharing was designed to make sure 
each club contributes 31% of Net Local Revenues to a "putative pool", which is then 
divided equally among all clubs. 140 While determining a club's Net Local Revenues can be 
complex under the CBA, one author points out that "Net Local Revenue is Local Revenue 
(gross revenue from all revenue areas like ticket sales, concessions, etc. minus Central 
Revenue, which is national television and radio, etc.) minus Actual Stadium 
Expenses...." 141 This component is very similar to the NFL's visitors' gate receipts sharing 
contribution, where each club contributes a set percentage of revenues and receives an equal 
share under the plan.  

Central Fund Component. Similar to every other professional league, the MLB 
classifies particular revenue streams that are administered by the Office of the 
Commissioner. While the CBA provides a non-exhaustive list of central revenues, the 
driving forces behind this component include broadcasting revenues, licensing revenues, 
and media-related revenues. 142 While distributions from this fund are very difficult to 
calculate, each club's distribution/contribution depends on each club's assigned 
Performance Factor. The allocation made under the Central Fund is the amount necessary, 
when combined with the Base Plan 31% distribution, to accomplish the same revenue 
redistribution that would occur under a 48% straight base plan.  

Commissioner's Discretionary Fund. The last aspect of the MLB's revenue 
sharing plan bestows upon the Commissioner significant discretion with respect to 
requested disbursements. Under this supplemental component, the Commissioner has the 
authority to distribute "no more than $10 million in Major League Central Fund money that 

138 MLB & MLBPA, 2007-2011 BASIC AGREEMENT art. XXIV(B)(1) (2007), available at 

http://mlb.mlb.com/pa/pdf/cbaenglish.pdf [hereinafter MLB CBA].  
139 Id. at art. XXIV(A)(13)(b)(i).  40 Id. at art. XXIV(A)(9).  
141 Dosh, supra note 137.  

142 MLB CBA, supra note 138, at art. XXIV(A)(4).
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is raised equally from all Clubs for each Revenue Sharing Year..."143 As previously 
mentioned, this component of revenue sharing functions in an elective capacity, since clubs 
must request additional funding via this revenue pool.  

This elective pool is maintained yearly, and any funds not distributed in a given 
year are returned on a pro rata basis to all clubs. 144 While the Commissioner is not required 
to satisfy distribution requests, he is prohibited from allocating more than $3 million to any 
individual club in a given year.145 The configuration of this sharing component makes it 
difficult to pinpoint accurately the amount of revenue shared in a given year.  

b. INTERNAL TAXATION IN PROFESSIONAL BASEBALL: 
DETERRING EXCESSIVE SPENDING VIA THE 

COMPETITIVE BALANCE TAX 

This concept of the CBT is relatively simple, but the calculation of this tax in a 
given year is incredibly complex. The CBA establishes that "a Club with a Final Club 
Payroll that exceeds the Tax Threshold... shall be assessed a Competitive Balance Tax on 
the difference between its final Actual Club Payroll and the Tax Threshold..,,146 Thus, the 
amount contributed by a particular club is dictated entirely by its spending habits, and 
within its exclusive control. The complex nature of the CBT arises when calculating a 
club's Actual Club Payroll. While this note does not undertake this difficult task, other 
authors have done so in the past. 147 

Aside from the calculation of Actual Club Payroll, the 2007 CBA introduced 
minimal changes to the highly controversial CBT. The 2007 CBA proposed the following 
Tax Thresholds 1 4 8: 

Table 6: Tax Thresholds under the 2007 CBA 

League Year Tax Threshold 

2007 $148 million 

2008 $155 million 

2009 $162 million 

2010 $170 million 

2011 $178 million 

I 2009, any club spending in excess of $162 million in Actual Club Payroll was assessed a 
tax, depending on the extent to which the threshold was exceeded and the particular club's 
spending habits in previous years. A better understanding of the funding sources under this 
Agreement will help clarify the difference between revenue sharing and the CBT.  

14 3 Id. art. XXIV(A)(13).  144 Id. art. XXIV(A)(13)(b)(iii).  

145 Id. at art. XXIV(A)(13)(a).  
14 6 Id. art. XXIII(B)(1).  
147 See Dosh, supra note 137, at 20-25.  
148 MLB CBA, supra note 138, at art. XXIII(B)(2).
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II. WHERE: FUNDING THE SHARING MEASURES UNDER THE MLB's 

2007 COLLECTIVE BARGAINING AGREEMENT 

a. FUNDING REVENUE SHARING DISTRIBUTIONS UNDER 
THE 2007 COLLECTIVE BARGAINING AGREEMENT 

Major League Baseball, consistent with other professional leagues, differentiates 
between local revenues and national revenues. However, this distinction is made to 
determine the specific component of revenue sharing in which particular streams of revenue 
will be included. Breaking down each component of this plan helps the reader understand 
which sources comprise the different categories of revenue in professional baseball.  

Base Plan. This component is designed to share 31% of each club's Net Local 
Revenues. In order to calculate a particular club's Net Local Revenues, the CBA establishes 
a universal formula to ensure consistent financial reporting by league members. This 
formula is defined as149: 

Local Revenues = Defined Gross Revenues - Share of Central Revenues 

Net Local Revenues = Local Revenues - Actual Stadium Expenses 

Similar to those of the NFL and NHL, the MLB's agreement permits clubs to deduct 
expenses related to specific activities that generate revenue. Additionally, every club 
excludes their share of Central Revenues, since this amount is accounted for under the 
Central Fund component of revenue sharing. The primary streams of revenue categorized as 
"Local Revenue" include concessions, ticket sales, parking, and local sponsorships and 
licensing activities.1 5 0 Once expenses are deducted and central revenues are removed, each 
club contributes 31% to a putative pool, which is then distributed evenly among all 30 
clubs.' 5 1 While this component takes care of Net Local Revenues, the Central Fund 
component controls the allocation of revenues generated by the efforts of the league office.  

Central, Fund Component. While the MLB's CBA is surprisingly mum with 
respect to which streams comprise local revenues, this agreement specifically mentions 
various sources labeled "Central Revenues". Specifically, the term "Central Revenue" 
embodies revenue from the following activities and entities: national and international 
broadcasting agreements, MLB Baseball Properties Inc., Baseball Television Inc., Major 
League Baseball Enterprises, Major League Baseball Advanced Media Inc., the Copyright 
Arbitration Royalty Panel, superstation agreements, the All-Star Game, and national 
marketing and licensing agreements.' 52 The revenue streams that fund the central 
component are self-explanatory. Unfortunately, the CBT requires significant effort to 
determine which clubs are penalized under this internal taxation method.  

149 Id. at art. XXIV(A)(5), (7).  
150 Dosh, supra note 132.  

"5 MLB CBA, supra note 138, at art. XXIV(A)(9).  
152 MLB CBA, supra note 138.
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b. TAXING THOSE WHO CHOOSE TO SPEND: FUNDING THE 
COMPETITIVE BALANCE TAX IN PROFESSIONAL 
BASEBALL 

Consistent with its intended purpose of punishing lavish spending by wealthy 
clubs, the CBT is funded by clubs that spend in excess of the Tax Thresholds enumerated in 
the CBA. However, the applicable tax for each club depends on each club's past spending 
habits. In fact, this system was designed to inflict a more severe punishment on clubs that 
intentionally fail to conform to these idealistic spending limitations. 153 

The three applicable tax rates under the 2007 CBA are 22.5%, 30%, and 40%.54 
The basic provision under the MLB's agreement establishes that the applicable tax rate 
depends on the number of consecutive years a club's Actual Club Payroll exceeds the 
designated Tax Threshold.155 As a general rule, a club's applicable CBT tax increases one 
level for each consecutive year its Actual Club Payroll is above the Tax Threshold.156 

However, the applicable tax rate is capped at 40% after three consecutive years of excessive 
spending.157 

The CBT structure recognizes a club's reduction in spending habits by reducing 
the applicable tax by one level for every year that the Actual Club Payroll is less than the 
Tax Threshold, until the CBT is no longer assessed. The CBA explicitly states that "A Club 
with an Actual Club Payroll below the Tax Threshold is subject, during the following 
Contract Year, to a Competitive Balance Tax rate that is one level lower...."' 5 8 While 
certain exceptions to this rule apply, understanding the basic reduction of the CBT is 
satisfactory for purposes of this legal note.159 

III. WHO: ELIGIBILITY UNDER THE SHARING MECHANISMS IN 
PROFESSIONAL BASEBALL 

a. ASCERTAINING PAYOR/PAYEE AND 
CONTRIBUTOR/RECIPIENT STATUS UNDER THE 2007 
SHARING MODEL 

Under the MLB's revenue sharing model, a club's eligibility status hinges on 
receipts and distributions made under the Base Plan and the Central Fund.160 It is plausible 
that a single club could receive payments under the Base Plan, while making contributions 
to the revenue sharing plan under the Central Fund Component. Thus, determining which 
clubs are eligible under each component of the MLB's revenue sharing plan is necessary.  

153 Ash Marshall, MLB Offseason 2012: Breaking Down the New Collective Bargaining Agreement, The Bleacher 
Report, Nov. 23, 2011, http://bleacherreport.com/articles/953571-mlb-offseason-2012-breaking-down-the-new
collective-bargaining-agreement/page/7.  
154 MLB CBA, supra note 138, at art. XXIII(B)(3).  

155 Id. art. XXIII(B)(3)(b).  

156 Id.  

157 Id.  

158 Id. at art. XXIII(B)(3)(c).  
159 Id.  160 MLB CBA, supra note 138, at art. XXIV(B)(1).
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The Base Plan. As mentioned above, the Base Plan was designed to redistribute 
Net Local Revenues in order to achieve competitive balance in professional baseball.  
Specifically, each club contributes 31% of its Net Local Revenues to a putative pool, which 
is subsequently distributed evenly to all 30 organizations. The following table uses 
hypothetical numbers of four clubs to explain the distribution method and club 
characterization process under the Base Plan.  

Table 7: Base Plan Redistribution: 31% Net Local Revenues.  

Club 31% Contribution Distribution Club Status 

New York Yankees $62,800,000 $42,075,000 Payor 

Florida Marlins $27,000,000 $42,075,000 Payee 

Cleveland Indians $31,000,000 $42,075,000 Payee 

San Diego Padres $47,500,000 $42,075,000 Payor 

Total $168,300,000 $168,300,000 

A club receiving a distribution greater than its 31% contribution is categorized as a Payee 
Club, indicating the club's receipt of additional funds under the Base Plan. Any club 
contributing an amount in excess of its receipt under the Base Plan is a Payor Club. Once a 
club's status under the Base Plan is determined, the next step is determining each club's 
position under the Central Fund Component.  

Central Fund Component. The allocation of revenues, and thus eligibility, under 
the Central Fund is determined based on the individual club's Performance Factor. 161 Each 
club's status as a Contributor or a Recipient is predetermined under the CBA. Any club with 
a positive Performance Factor is deemed a Contributor, while any club with a negative 
Performance Factor is classified as a Recipient. 162 Under the initial classifications, 12 clubs 
were designated as Contributors, and the remaining 18 clubs were Recipients, and thus, 
"eligible" to receive additional funds from the Contributors.163 

However, this does not mean that Contributor clubs do not receive a distribution 
from the Central Fund. What it does mean is that Contributors under this component must 
reallocate a portion of the money that they receive from central fund activities to Recipients 
under this plan. 164 With respect to the Central Fund Component, it is important to mention 
that a club's Performance Factor is subject to adjustment, and thus, the Performance Factors 
in Attachment 26 of the MLB's CBA might be misleading.165 Two scenarios triggering a 
Performance Factor adjustment include the construction of a new stadium or an 
increase/decrease in a club's Net Local Revenues in excess of the industry average. 166 

161 MLB CBA, supra note 138, at art. XXIV(A)(12)(b).  

162 Id.  

163 Id.  
164 MLB CBA, supra note 138, at art. XXIV(A)(12)(b).  
165 Id. at art. XXIV(A)(12)(c)(i) - (ii).  

166 Id.
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b. DISTRIBUTION OF TAXES LEVIED UNDER THE 
COMPETITIVE BALANCE TAX 

The proceeds collected from the operation of the CBT are distributed in a specific 
manner instructed under Article XXIII, Section H of the MLB's CBA. Unlike revenue 
sharing, this system is not designed to compensate weaker teams in an attempt to ameliorate 
the risks associated with a large. revenue gap. Rather, it was designed to remedy any 
improper calculations of Actual Club Payroll in previous seasons due to the improper 
treatment of salary terms.  

First, $2.5 million to $5 million is distributed to clubs that were improperly 
charged for option buyouts when calculating their Actual Club Payrolls in a previous 
year.167 Second, 75% of the remaining proceeds collected under the CBT fund the benefits 
available to professional baseball players. This provision is rather contradictory, since the 
reason these funds are available is excessive player compensation. Lastly, the remaining 
25% is contributed to the Industry Growth Fund, which was designed "to promote the 
growth of baseball in the United States and Canada, as well as throughout the world..."1 68 

B. COMPUTING THE AMOUNT SHARED VIA REVENUE SHARING AND THE 

COMPETITIVE BALANCE TAX 

Similar to the NFL and NHL, professional baseball also has numerous factors 
complicating the accurate reporting of revenue sharing in a particular league year. First, 
sources indicate that the MLB ceased releasing financial information related to revenue 
sharing between 2003 and 2005.169 Second, the CBA permits clubs to deduct expenses 
related to revenue generating activities, making it difficult to ascertain a club's Net Local 
Revenues. 170 Lastly, inconsistent financial reporting terms made it difficult to construct 
distinct boundaries between Central Fund revenues and Base Plan revenues. 17 1 Breaking 
apart the two components under the general revenue sharing plan is the first step to 
explaining accurately revenue sharing in professional baseball.  

I. CALCULATING THE AMOUNT OF REVENUE SHARED UNDER THE 
GENERAL REVENUE SHARING PLAN 

An estimated $6.6 billion in Total Revenue was generated during the 2009 
season.172 In that same year, approximately $433 million was redistributed via revenue 

167 Id. at art. XXIII(H)(1).  
168 Id. at art. XXV(A).  
169 Maury Brown, How Reports on Revenue-Sharing Figures in MLB Have Dried Up, THE Biz OF BASEBALL, June 

2, 2009, http://www.bizofbaseball.com/index:php?option=com content&view=article&id=3293:how-reports-on
revenue-sharing-figures-in-mlb-have-dried-up&catid=26:editorials&Itemid=39.  
170 John Vrooman, Theory of the Perfect Game: Competitive Balance in Monopoly Sports Leagues, 34 UNIVERSITY 

OF VANDERBILT REVIEW OF INDUSTRIAL ORGANIZATION, 5, 10 (2008), available at 
http://www.vanderbilt.edu/econ/faculty/Vrooman/vrooman-rio-sports-special.pdf.  
171 David Stagg, http://www.davidstagg.com/2009/09/18/baseball-a-real-life-example-of-why-socialism-would-fail/ 
(Sept. 18, 2009).  
172 Maury Brown, Inside the 2010 Forbes MLB Franchise Valuations, THE BIZ OF BASEBALL, Apr. 8, 2010, 

http://bizofbaseball.com/index.php?option=com_content&view=article&id=4274:inside-the-2010-forbes-mlb
franchise-valuations&catid=26:editorials&Itemid=39.
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sharing. 173 In order to calculate the amount of revenue redistributed under the different 
components, it is important to remember that the purpose of the MLB's revenue sharing 
plan is to "transfer among the Clubs.. .the amount of revenue that would have been 
transferred in that Year by a 48% straight pool plan...."174 Thus, the reported $433 million 
represents the amount of revenue redistributed, or transferred, among organizations, and not 
the amount of revenue shared via the Base Plan and Central Fund. This concept is explained 
in greater detail under each component of this revenue sharing model.  

a. THE BASE PLAN: THE INITIAL CONTRIBUTION UNDER 
THE MLB'S GENERAL REVENUE SHARING PLAN 

While the 2007 CBA explicitly states that the goal is to share the equivalent of a 
48%_ straight pool plan,175 it is relatively ambiguous with respect to what amounts are 
included in that straight pool. In fact, the current formula under the 2007 CBA makes this 
calculation almost impossible due to the limited financial information that is released to the 
public. However, the Baseball Prospectus, along with other sources, exclaims that this 
sharing arrangement moves what would be distributed under a 48% base plan.176 

Accordingly, the reported $433 million represents the amount of revenue switching hands, 
but does not represent 48% of Net Local Revenues, a common misconception related to the 
MLB's sharing plan. This distinction between redistributed revenues and shared revenues is 
fundamental to understanding the MLB's sharing philosophy.  

Table 7 above helps articulate the difference between the amount of revenue 
shared and the total amount redistributed as reported in the media. For purposes of this note, 
pretend the New York Yankees shared a fictional $62,800,000 under the 31% Base Plan 
contribution and received $42,075,000. According to the above distinction, $62,800,000 is 
considered shared revenue, while the $20,725,000 represents redistributed revenues 
(revenue switching hands among the 30 organizations). Thus, only $20,725,000 would have 
counted towards the media reported $433 million. What this note is concerned about is the 
amount of revenue shared, and that number unquestionably exceeds this $433 million 
reported figure.  

b. DISTRIBUTION OF DESIGNATED CENTRAL REVENUES 

UNDER THE CENTRAL FUND COMPONENT 

Determining the exact distribution under the Central Fund is difficult given the 
lack of public information and more importantly, the inability to calculate the total amount 
shared under the Base Plan. Conflicting reports suggesting how to compute the amount of 
revenue shared under the Central Fund exacerbated the difficulties I encountered during the 
production of this note. One author suggests that "[o]nce you have the value that would 
have been moved that year in a 48 percent base plan, you multiply it by the performance 

173 Posting of Jason@IIATMS to It's About The Money Stupid, 
http://itsaboutthemoney.net/archives/2010/04/12/learning-mlbs-financial-lingo/ (Apr. 12, 2010).  
174 MLB CBA, supra note 138, at art. XXIV(B)(1).  
175 Id. at art. XXIV(A)(ii).  
176 Kristi Dosh, About those leaked financial statement..., THE HARDBALL TIMES, Aug. 27, 2010, 

http://www.hardballtimes.com/main/article/about-those-leaked-financial-statements/; See also Shawn Hoffman, 
Revenue Sharing: The Beast Explained, BASEBALL PROSPECTUS, Aug. 12, 2009, 
http://www.baseballprospectus.com/unfiltered/?p=1365.
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factor to get the amount each club will either pay into or receive out of the central 
fund..."177 However, the aggregate percentage of the Performance Factors equates to 100%, 
so this computation would share the intended 48% under the Central Fund alone, failing to 
take into account the 31% shared under the Base Plan.  

On the contrary, my research suggests that the Central Fund amount is computed 
by taking the total distributions under the 31% Base Plan and subtracting that amount from 
what would be distributed under a 48% straight pool plan. This analysis most closely 
resembles the explanation under the CBA, which focuses on the Net Transfer Values 
necessary to accomplish a 48% sharing plan. Under the provisions in the CBA, the "Net 
Transfer Value of the Revenue Sharing Plan ... shall mean the aggregate of the net amounts 
paid under the combination of the Base Plan and the Central Fund Component by those 
Clubs that pay more than they receive under the combination.1..."78 Based on this 
information, I concluded that the reported $433 million redistribution represents the Net 
Transfer Value under the CBA, or the amount of money "switching hands." 

In 2009, it was reported that each club received a check for $30 million from 
Central Fund activities.179 Thus, reports indicate that central revenues are distributed among 
the 30 clubs, with a subsequent reallocation according to each club's Performance Factor 
necessary to effectuate a 48% straight pool plan. 180 The leaked financial documents 
confirmed that every club receives a distribution under the Central Fund, and that a 
subsequent reallocation occurs depending on the club's applicable Performance Factor. 181 

While a lack of information prevented me from calculating the amount of revenue shared 
under the Central Fund, I was able to develop the formula for obtaining this figure in the 
event financial information is provided.  

II. COLLECTING FROM THE RICH: ASSESSING THE COMPETITIVE 
BALANCE TAX DURING THE 2009 SEASON 

The limited number of teams assessed a tax under the CBT made this distribution 
very easy to calculate. In fact, only four teams have been penalized under this system since 
2003, with only two teams fined in successive seasons.182 To simplify matters further, only 
one team has been assessed a tax in consecutive seasons since the implementation of the 
2007 CBA.183 The following table breaks down every CBT payment made since the 2006 
season.  

177 Id.  
178 MLB CBA, supra note 138, at art. XXV(A)(11).  
179 Maury Brown, Revenue Sharing Is Making An Impact: Common fund is spreading MLB's money around, 

BASEBALL AMERICA, Mar. 2, 2010, http://www.baseballamerica.com/today/majors/season
preview/2010/269597.html.  
180 JOHN VROOMAN, SPORTS LEAGUES BASICS 1 (2009), 

http://www.vanderbilt.edu/Econ/faculty/Vrooman/sportsleaguebasics.pdf.  
181 Street and Smith's Sports Business Daily, Does MLB Revenue-Sharing Policy Reward Poor Ownership?, 

STREET & SMITH'S SPORTS BUs. DAILY, Aug. 18, 2009, 
http://www.sportsbusinessdaily.com/Daily/Issues/2009/08/Issue-230/Leagues-Governing-Bodies/Does-MLB
Revenue-Sharing-Policy-Reward-Poor-Ownership.aspx.  
182 Maury Brown, Yankees Hit With Luxury Tax Bill of Nearly $26 Million for 2009, THE BIz OF BASEBALL, Dec.  
21, 2009, http://www.bizofbaseball.com/index.php?option=comcontent&view=article&id=3860:yankees-hit
with-luxury-tax-bill-of-nearly-26-million&catid=30:mlb-news&Itemid=42.  

183 Id.
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Table 8 figures were retrieved from the Biz of Baseball's website. 184 

Team 2006 2007 2008 2009 Total 

Yankees $26,009,039 $23,881,386 $26,862,702 $25,689,173 $102,442,300 

Red Sox $497,549 $6,064,287 - - $6,561,836 

Tigers - - $1,305,220 - $1,305,220 

Total $26,506,588 $29,945,673 $28,167,922 $25,689,173 $110,309,356 

Since the CBT was put into place, the New York Yankees have been responsible for 
roughly 92% of total tax proceeds collected, contributing $174,183,419 of the 

$190,275,477.185 Comparatively, only 7.1% of the total CBT collected since 2006 came 
from organizations other than the New York Yankees. The above 2009 figure, combined 
with the amounts redistributed under the Base Plan, Central Fund, and Commissioner's 
Discretionary Fund, embodies the total amount of revenue shared in Major League Baseball 
during the 2009 season, contrary to the misleading $433 million reported redistribution.  

5. RESOLVING THE BARGAINING STALEMATE DURING THE 2011 NFL LOCKOUT 

The concept of revenue sharing and its correlation to competitive balance is an 
issue that has been highly debated since its creation in professional sports. Critics of 
revenue sharing argue that the redistribution of funds does not facilitate parity in 
competition among member organizations, suggesting that this merely boosts the overall 
profits of less-popular organizations. 186 In addition, critics caution that the continued 
existence of revenue sharing destroys any incentives owners have to improve the 
organization's product. 187 In order to preserve the original ideals supporting revenue 
sharing, I suggest the following three changes to the NFL's model during the 2011 
negotiations.  

A. RESTRUCTURE THE SALARY CAP CALCULATION AS A PERCENTAGE OF 

NATIONAL REVENUES, EXCLUDING LOCAL REVENUES FROM THE 

PLAYERS' SHARE 

The NFL currently calculates the players' share of revenues via the salary cap 
calculation based on Total Revenues under the 2006 CBA. This poses a significant problem, 
since the majority of revenue streams, including local revenues retained by the clubs, are 
categorized as Total Revenue. Thus, players receive a share of revenues that are wholly 
unrelated to their performance on the field, which includes revenue from parking, 

184 Maury Brown, MLB Luxury Tax Totals, THE Biz OF BASEBALL, Dec. 21, 2010, 

http://bizofbaseball.com/index.php?option=com_content8view=article&id=49718Itemid=194.  
185 Brown, supra note 182.  

186 Pete Toms, Does the NFL Salary Cap Still 'Work?, THE Biz OF FOOTBALL, Nov. 4, 2009, 

http://www.bizoffootball.com/index.php?option=com_content&view=article&id=570:does-the-nfl-salary-cap-still
work&catid-44:articles-and-opinion&Itemid=61.  
187 Jayson Stark, Pushing for a minimum payroll threshold, ESPN, Nov. 19, 2009, 
http://sports.espn.go.com/mlb/columns/story?columnist=starkjayson&page=rumblings09ll119.
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concessions, and local sponsorship/licensing agreements. While an argument can be made 
that everything relates to the product of professional football, the reality is that the owners' 
efforts drive these revenue streams. As such, excluding these local revenue streams from the 
salary cap calculation is necessary to incentivize performance by the individual owners, 
reducing their reliance on revenue sharing.  

The revenue streams in professional football are commonly referred to as national 
revenues and local revenues in the media, with the former representing revenue streams 
shared evenly among the organizations, and the latter characterizing revenue streams 
retained by the individual clubs. Under the expired 2006 CBA, the players received a 
percentage of Total Revenue of 53% with Total Revenue including both national and local 
revenue streams.188 Based on this percentage, the salary cap ceiling was set at $128 million 
in 2009.189 

In this same season, an estimated $4.67 billion was distributed evenly among the 
32 clubs from activities related to professional football and categorized as national 
revenues, including broadcasting revenues, visitors' gate receipts, and national licensing 
activities. 190 Accordingly, an estimated $145,937,500 was allocated to each club's financial 
position during the 2009 season.19 1 Basic algebra suggests that the clubs received sufficient 
national revenues alone in 2009 to satisfy player expenses restricted under the hard salary 
cap. Thus, the inclusion of local revenue streams in the salary cap formula is not necessary 
to ensure players are being compensated adequately.  

As opposed to the players receiving an estimated 57.5% of Total Revenues, this 
proposed model would restructure the calculation to ensure that the players receive a 
negotiable 91.5% of national revenues and 0% of local revenues. Based on the 2009 figures, 
the players would receive approximately $4.27 billion, or $133,533,000 per club. Whether 
or not this percentage is subject to some type of growth factor would be a matter of 
negotiation, but the first year alone would.represent a 4.32% increase from the 2009 cap 
ceiling.  

A topic of significant debate during the futile 2011 negotiations relates to the 
implementation of an 18-game schedule.1 92 While the players are adamantly opposed to this 
concept, this would present additional opportunities to increase the amount they receive 
under the proposed players' share.'93 First, the addition of two more regular season games 
will significantly increase the amounts received via broadcasting contracts. Since the 
proposed calculation is based solely on national revenue, the players would be the primary 
economic beneficiaries of an 18-game schedule. Second, increasing the schedule to 18 

188 The Associated Press, Auditor: Players gt 53% of new NFL Revenue in 2006-09 (Mar. 21, 2011), 
http://www.usatoday.com/sports/football/nfl/2011-03-21-ap-nfl-revenueN.htm.  

189 The Associated Press, Final Adjustment Increases Salary Cap (May 15, 2009); 
http://sports.espn.go.com/nfl/news/story?id=4169590.  
190 See FISHER, supra note 42, at 3.  

191 FISHER, supra note 42, at 7.  
192 NFL.com, NFL Commissioner Goodell Still Has 18-Game Schedule in Sights, NFL.com (Feb. 19, 2012), 

http://www.nfl.com/news/story/09000d5d8271204d/article/nfl-commissioner-goodell-still-has-18game-schedule

in-sights.  
193 Ari Rubin, Extend the NFL Season? 18 Weeks, Not 18 Games, The Harvard College Sports Analysis Collective 
(Feb. 25, 2011), http://harvardsportsanalysis.wordpress.com/2011/02/25/extend-the-nfl-season-18-weeks-not-18
games/.
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games would reduce the number of preseason games. Since individual clubs are in charge of 
preseason television contracts, reducing this amount retained by the clubs and expanding 
the pot of revenues split evenly among the organizations will help minimize the emerging 
revenue gap in the NFL.  

In addition to broadcasting revenues from two additional regular season games, the 
owners would benefit from the inclusion of one more home game per club. This additional 
game presents the opportunity to generate additional local revenues excluded from this 
proposed players' share calculation. In order for the players to accept an 18-game schedule, 
they demand to see the majority of the economic benefits, which this model would 
accomplish. While the players' compensation increases, the owners would retain 100% of 
the local revenues generated during the league year. In the end, the players receive more, 
and the owners have greater potential to earn more.  

B. THE CONTINUATION OF SUPPLEMENTAL REVENUE SHARING VIA LOCAL 

REVENUE STREAMS 

I look forward to the day when capitalism prevails and all teams are able to 
compete on an even financial playing field without the assistance of other member clubs.  
Until this day arrives, Supplemental Revenue Sharing must persevere to the dismay of many 
owners in order to counter-balance the negative effects of a malleable salary cap and large 
revenue gaps. Owner disdain for the SRS system predominately relates to the lack of 
incentives encouraging less-popular organizations to pursue local revenue opportunities.  
Ralph Wilson and Mike Brown refrain from selling the naming rights to their stadiums, 
electing to name their stadiums after family members instead of generating additional 
revenue from naming rights. 194 This decision served to ignite tension between these owners 
and other owners forced to share their revenues generated via naming rights.  

Regardless of the profession, American culture is driven by incentives designed to 
boost performance and reward benchmarked achievements. However, until the 
implementation of the NHL's 2005 CBA, revenue sharing models did very -little to 
incentivize and reward boosting local revenue streams. In an effort to encourage 
underperforming clubs to derive greater revenue streams, the NHL implemented 
performance conditions that must be satisfied in order for a club to continue receiving its 
full, eligible distribution. Rewarding local revenue benchmark achievements will eliminate 
lackadaisical efforts on the part of the owners currently poisoning the current SRS system in 
the NFL.  

By adopting similar performance conditions under the NFL's supplemental 
arrangement, organizations will be forced to designate substantial resources towards local 
revenue producing activities. The enactment of performance conditions in the NFL presents 
a difficult task, since stadium capacities and market forces prevent some clubs from 
procuring reliable local revenue streams necessary to establish a plausible performance 
condition. For this recommendation to succeed, these proposed performance conditions 
must include a percentage increase in attendance and local revenue growth rates, taking into 
consideration varying market conditions.  

194 Michael David Smith, Two N.F.L. Owners Choose Vanity Over Money, The Fifth Down: The New York Times 
N.F.L. Blog (Mar. 31, 2008), http://fifthdown.blogs.nytimes.com/2008/03/31/two-nfl-owners-choose-vanity-over
money/.
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The interrelatedness of these two performance conditions will serve to increase 
both local and national revenues, inflating the revenue streams available to players and 
owners. An increase in attendance will increase the 40% visitors' gate receipts pool 
allocated to the players via national revenues, as well as increase each club's share of home 
gate receipts retained by the owners. Additionally, an increase in attendance will inevitably 
lead to an increase in local revenues through parking, concessions, local advertising, and 
stadium club and luxury box income. A significant drop off in attendance in professional 
baseball has raised concerns with respect to the current sharing system, illustrating the need 
to boost attendance in order to increase total revenues.195 

Under the proposed 2011 CBA modification, every eligible club would receive 
100% of their SRS share in the 2011 season. Subsequently, a club would be entitled to the 
full share under SRS only if the performance conditions were met. These performance 
conditions should be designed to reward positive performance, as opposed to punish team 
shortfalls in specific revenue areas. As such, the reduction in a club's eligible share should 
diminish proportionate to the extent the performance condition is not met. The club would 
then be able to recoup the percentage reduction in a subsequent season if it remains eligible 
under SRS and to the extent it exceeds the performance condition percentage.  

Alternatively, the NFL could choose to reward clubs dedicated to generating 
additional revenues, as opposed to punishing clubs experiencing stagnant revenue streams.  
Under this strategy, the League would allow individual clubs that increase their revenues by 
a certain percentage to retain a significant percentage of this increase. These performance 
conditions will incentivize revenue maximization, as opposed to allowing complacency, 
which is a common assertion supporting the termination of SRS under the 2011 CBA.  

C. THE IMPLEMENTATION OF SAFEGUARDS DESIGNED TO ENSURE PROPER 
SPENDING OF REDISTRIBUTED REVENUES 

While the current revenue sharing system creates the appearance of a narrowing 
revenue gap, the way this money is spent raises serious issues. 196 To complicate matters, the 
lack of spending restrictions placed on redistributed funds has resulted in increasing profit 
margins in the MLB and NHL, indicating that club owners across the board are retaining 
these funds, as opposed to reinvesting the funds in the club's operations and overall 
product. 197 If the purpose of revenue sharing is to preserve every club's ability to field a 
competitive payroll, wouldn't the ability to retain these distributions completely eviscerate 
revenue sharing? The continuation of revenue sharing in professional sports relies on the 
implementation of spending restrictions designed to improve the overall product, as well as 
improve each eligible organization's ability to generate substantial local revenue streams. 19 8 

195 Sean Kennedy, MLB Has Revenue Sharing Problem: Money Isn't Being Spent, The Bleacher Report, Jan. 20, 

2010, http://bleacherreport.com/articles/329632-mlb-has-a-revenue-problem-money-isnt-being-spent.  
1
96

Andrew Brandt, Owners Pull Revenue-Sharing Plan, NAT'L FOOTBALL POsT, Dec. 7, 2009, 
http://www.nationalfootballpost.com/Owners-pull-revenuesharing-plan.html.  

197 J.C. Bradbury, Encouraging the Poor to Stay Poor, N.Y TIMES, Aug. 28, 2010, at SP2, available at 
http://www.nytimes.com/2010/08/29/sports/baseball/29score.html?_r-1; See also Posting of Maury Brown to 
FANGRAPHS, http://www.fangraphs.com/blogs/index.php/will-leaked-mlb-financials-kill-revenue-sharing/.  
198 Michael R. Elanjian, Is Revenue Sharing Working for Major League Baseball? A Historical Perspective, THE 
SPORT JOURNAL, Spring 2009, available at http://www.thesportjournal.org/article/revenue-sharing-working-major

league-baseball-historical-perspective.
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The MLB's CBA explicitly states that "each Club shall use its revenue sharing 
receipts.. .in an effort to improve its performance on the field..."199 The Commissioner is 
equipped with the power to impose penalties on any club in violation of this obligation.  
Similar to this language, the NFL should impose penalties on member organizations for the 
improper spending of SRS funds under the 2011 CBA. Although it is important that all 
redistributed funds be allocated properly under the NFL's sharing model, the nature of this 
proposed general revenue sharing system compels organizations to spend their share of 
national revenues on player compensation. Since the total pool of national revenues will be 
used to set the salary cap ceiling, restrictions are necessary only with respect to the funds 
distributed under SRS.  

Local revenues are excluded entirely under my proposed salary cap calculation, 
making it possible for owners to retain 100% of local revenues, minus each club's 
distribution requirement under the supplemental plan. For this reason, an increase in a 
club's local revenues will directly remedy the problems associated with the emerging 
revenue gap. Under this sharing philosophy, the top 20 clubs would be ineligible to receive 
additional revenues via SRS. Similar to the current SRS plan, a designated amount would be 
redistributed each league year, with the top 20-25 clubs satisfying the predetermined 
amount.  

Based on a particular club's revenue rank, it would contribute a certain percentage 
to the overall SRS pool, similar to the supplemental phase of revenue sharing under the 
NHL's PCCRS model. This would ensure that the wealthiest clubs contribute the most and 
the poorest clubs receive the most. The general revenue sharing plan would allow each club 
to field a competitive payroll, so the CBA needs to mandate only the spending of these SRS 
funds on activities that would improve a club's local revenue position. Improperly allocated 
funds would be returned to the contributing clubs based on their contribution percentage 
under the SRS plan.  

Lastly, the problems affiliated with excessive revenue gaps between large market 
and small market teams are intensified by lax incentive restrictions and liberal salary cap 
proration guidelines. Under the expired 2006 CBA, these provisions made it possible for 
these high-revenue clubs to utilize their superior revenue positions to the detriment of small 
market teams. This agreement made it possible to exceed the salary cap ceiling, despite the 
perception of a hard salary cap. With these provisions in place, the threats associated with 
significant revenue gaps were very real. In order to ameliorate these threats under the 2011 
CBA, the proration of signing bonuses and treatment of incentives must be restricted in 
order to neutralize the negative implications of a large revenue gap.200 After all, the inability 
to use these excessive revenue streams negates the threats affiliated with the use of these 
funds.  

6. CONCLUSION 

Revenue sharing models, if equipped with the proper spending restrictions and 
performance incentives, should continue to exist in professional sports. Much to the 
consternation of many owners, statistics tend to support the assertion that revenue sharing 

199 MLB CBA, supra note 138, at art. XXIV(B)(5)(a).  
200 Hunt, supra note 21, at 34-40.
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accomplishes competitive balance in professional sports if allocated properly. The existing 
revenue sharing models in the Big Four are structured very differently, but each model 
strives to share sufficient revenues in order to compensate adequately professional athletes.  
These sharing arrangements help less popular, smaller market organizations satisfy the 
harsh salary demands associated with professional sports.  

The original purpose of this note was to determine which professional sports 
league shares the most revenue among its owners. However, limited public financial figures 
and a lack of universal reporting measures across- the leagues made this very difficult to 
accomplish. What this note did accomplish was a clear, systematic approach to computing 
the amount of revenue shared in the NFL, NHL, and MLB when provided with the 
necessary financial information. This legal note also demonstrates the extent to which 
media sources exaggerate the amount of revenue shared in a particular season. Based on 
my analysis, the NFL shared approximately $4.81 billion of its $8 billion aggregate 
revenues, an astounding 61% of total aggregate revenues in 2009.201 This figure 
undoubtedly exceeds the amount of revenue shared in the NHL and MLB.  

Despite sharing the most revenue of any sports league and providing compensation 
in the range of $3.4 billion for player salaries alone, the NFLis faced with its first potential 
labor stoppage since 1987.202 While a labor stoppage proved beneficial for the NHL, such 
an occurrence would be an absolute disaster for the NFL. The proposed revenue sharing 
model in this note proves both feasible and logical, despite anticipated resistance from 
professional athletes. The congruency of a player compensation formula and a general 
revenue sharing model will ensure players are being compensated in accordance with the 
revenue shared among owners, while leaving additional, excluded revenue outlets for 
organizational achievements and financial accomplishments.  

This proposed calculation would provide both parties with an incentive to perform 
in order to increase their share of revenues. A lockout would provide the athletes time to 
spend with their families and the expiration of one league year in their self-proclaimed 
"short careers", a tactic used to justify inflated salary demands. 203 The ultimate decision lies 
with the players, and to show their gratitude towards their fans, this decision seems like a no 
brainer, at least to one fan.  

7. POST-SCRIPT 

Subsequent to the submission of this note for publication, the labor dispute 
disrupting the flow of the 2011 League Year was ultimately resolved. The resulting 2011 
Collective Bargaining Agreement accomplished 10 years of anticipated labor peace with a 
revised revenue sharing structure. This revised structure incorporates a few of my 

201 Kurt Badenhausen, The Most Valuable NFL Teams, FORBEs, Aug. 25, 2010, available at 
http://www.forbes.com/2010/08/25/most-valuable-nfl-teams-business-sports-football-valuations-10-intro.html.  
202 See USA Today Salaries Database, NFL 2009-10, 
http://content.usatoday.com/sportsdata/football/nfl/salaries/team; Gerald August, Teaching by NFL Rules: A.  
Response to Fran Tarkenton, Connected Principles (October 9, 2011), 
http://connectedprincipals.com/archives/4708.  
203 Seth Sandler, NFL, MLB, NHL, MLS & NBA: Which Leagues and Players Make the Most Money?, The 
Bleacher Report (Mar. 18, 2012), http://bleacherreport.com/articles/1109952-nfl-mlb-nhl-mls-nba-which-leagues
and-players-make-the-most-money.
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suggestions stated above. Specifically, the parties agreed to treat certain revenue streams 
differently than others depending on which revenue "bucket" the activity was placed in 
during the negotiations. Under the 2011 CBA, every revenue stream is categorized as (1) 
League Media, (2) NFL Ventures/Postseason or (3) Local, with a players' share allocation 
percentage of 55%, 45% and 40%, respectively. This structure is a milder version of my 
recommendation, but it follows the basic premise laid out above.  

While the 2011 CBA's revenue sharing mechanism was vastly improved and 
shows promise, the lack- of spending requirements on the money redistributed is somewhat 
concerning. Owners have expressed their unwillingness to continue sharing revenues if 
other teams are not showing a commitment to increasing their own revenues. The good 
news is that these differing opinions will not result in labor unrest between owners and the 
players. The bad news is that failure to share revenues could reduce the parity that currently 
exists, and force small market owners out of the business. High turnover at the ownership 
level will negatively impact the overall product, so look out for the implementation of 
spending requirements under the revised supplemental revenue sharing plan.
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APPENDIX I: 08 -09 NHL HOCKEY-RELATED REVENUES TABLE 

TEAM AGG. REV ACTUAL REVENUE 

HRR NET COSTS 

TORONTO MAPLE LEAFS $168 $158.50 $149.25 

NEW YORK RANGERS $139 $127.19 $119.94 

MOTREAL CANADIENS $130 $120.82 $111.57 

DETROIT RED WINGS $130 $120.82 $111.57 

VANCOUVER CANUCKS $109 $101.30 $92.05 

BOSTON BRUINS $108 $100.38 $91.13 

CHICAGO BLACKHAWKS $108 $100.38 $91.13 

PHILADELPHIA FLYERS $101 $93.87 $84.62 

DALLAS STARS $97 $90.15 $80.90 

NEW JERSEY DEVILS $97 $90.15 $80.90 

MINNESOTA WILD $95 $88.29 $79.04 

CALGARY FLAMES $95 $88.29 $79.04 

ANAHEIM DUCKS $94 $87.36 $78.11 

PITTSBURGH PENGUINS $93 $86.43 $77.18 

LOS ANGELES KINGS $92 $85.50 $76.25 

OTTAWA SENATORS $90 $83.65 $74.40 

COLORADO AVALANCHE $84 $78.07 $68.82 

SAN JOSE SHARKS $84 $78.07 $68.82 

WASHINGTON CAPITALS $83 $77.14 $67.89 

EDMONTON OILERS $83 $77.14 $67.89 

CAROLINA HURRICANES $82 $76.21 $66.96 

TAMPA BAY LIGHTENING $80 $74.35 $65.10 

SAINT LOUIS BLUES $80 $74.35 $65.10 

BUFFALO SABRES $79 $73.42 $64.17 

COLUMBUS BLUE JACK. $77 $71.56 $62.31 

FLORIDA PANTHERS $74 $68.78 $59.53 

NASHVILLE PREDATORS $71 $65.99 $56.74 

ATLANTA THRASHERS $68 $63.20 $53.95 

PHOENIX COYOTES $66 $61.00 $52.09 

NEW YORK ISLANDERS $62 $57.62 $48.37 

TOTAL $2,819.00 $2,620.00 $2342.50
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APPENDIX II: 2008 - 2009 NHL PCCRS REDISTRIBUTION TABLE

TEAM ACTUAL MINIMUM AVAILABLE TARGET REDIST.  

HRR 

TORONTO MAPLE $149.25 $30.11 $84.62 $48.70 
LEAFS 

NEW YORK $119.94 $30.11 $68.00 $48.70 
RANGERS 

MOTREAL $1.11.57 $30.11 $63.26 $48.70 
CANADIENS 

DETROIT RED WINGS $111.57 $30.11 $63.26 $48.70 

VANCOUVER $92.05 $30.11 $52.19 $48.70 
CANUCKS 

BOSTON BRUINS $91.13 $30.11 $51.67 $48.70 

CHICAGO $91.13 $30.11 $51.67 $48.70 
BLACKHAWKS 

PHILADELPHIA $84.62 $30.11 $47.98 $48.70 
FLYERS 

DALLAS STARS $80.90 $30.11 $45.87 $48.70 

NEW JERSEY DEVILS $80.90 $30.11 $45.87 $48.70 

MINNESOTA WILD $79.04 $30.11 $44.82 $48.70 

CALGARY FLAMES $79.04 $30.11 $44.82 $48.70 

ANAHEIM DUCKS $78.11 $30.11 $44.29 $48.70 

PITTSBURGH $77.18 $30.11 $43.76 $48.70 
PENGUINS 

LOS ANGELES KINGS $76.25 $30.11 $43.23 $48.70 

OTTAWA SENATORS $74.40 $30.11 $42.18 $48.70 $6.52 

COLORADO $68.82 $30.11 $39.02 $48.70 $9.68 
AVALANCHE 

SAN JOSE SHARKS $68.82 $30.11 $39.02 $48.70 $9.68 

WASHINGTON $67.89 $30.11 $38.49 $48.70 $10.21 
CAPITALS 

EDMONTON OILERS $67.89 $30.11 $38.49 $48.70 $10.21 

CAROLINA $66.96 $30.11 $37.97 $48.70 $10.73 
HURRICANES 

TAMPA BAY $65.10 $30.11 $36.91 $48.70 $11.79 
LIGHTENING 

SAINT LOUIS BLUES $65.10 $30.11 $36.91 $48.70 $11.79

2012 177



TEXAS REVIEW OF ENTERTAINMENT & SPORTS LAW Vol. 13.2

BUFFALO SABRES $64.17 $30.11 $36.38 $48.70 $12.32 

COLUMBUS BLUE $62.31 $30.11 $35.33 $48.70 $13.37 
JACK.  

FLORIDA PANTHERS $59.53 $30.11 $33.75 $48.70 $14.95 

NASHVILLE $56.74 $30.11 $32.17 $48.70 $16.53 
PREDATORS 

ATLANTA $53.95 $30.11 $30.59 $48.70 $18.11 
THRASHERS 

PHOENIX COYOTES $52.09 $30.11 $29.54 $48.70 $18.59 

NEW YORK $48.37 $30.11 $27.43 $48.70 
ISLANDERS
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A Dirty Game: 
Trusting the National Hockey League to Play Judge, 

Jury, and Executioner 

Jennifer A. Wood' 

1. INTRODUCTION 

Hockey, by its very nature, is a violent game. Forty men take to the ice, pushing 
themselves into each other and the panes of glass surrounding the rink in order to get a disk 
of vulcanized rubber into the opponent's net. Players move at speeds rivaling speed limits 
on city streets. Those players - like in every sports league - are bigger, faster, and stronger 
than they were in years past.  

There are currently 891 players in the National Hockey League,2 playing for thirty 
different clubs, split into two conferences. Those conferences are split into three divisions 
each. Each club strives to be the best in their division, the best in their conference, and, 
ultimately, the best in the entire National Hockey League.  

For eighty-two games a season, these young men put their bodies and health on the 
line as they strive for Lord Stanley's Cup. Unfortunately, during this relentless pursuit of 
the Cup, players are injured. The injuries are alternatively caused by the player himself, his 
teammates, or his opponents. Sometimes players are out for one game, or five, or half a 
season, or indefinitely.  

In hockey, there exists a set of rules. Some are written and some are unwritten but 
all are acknowledged by the players. Enforcement of those rules falls to the game referees.  
Discipline for rule violations comes from those referees, with supplementary punishment 
coming from the disciplinarians in the National Hockey League front office.  

In examining the National Hockey League Commissioner's office as lawmaker and 
how that affects a player's right to legal action, we must begin first by examining how the 
rules are established, enforced, and disciplined. Judicial enforcement of rules on 
professional players has come exclusively from Canadian courts, with the most notable 
cases involving players Todd Bertuzzi and Marty McSorley.  

There are many current issues addressed later in this article that are causing the 
League to examine the wording of the current rules, the addition of stronger rules, and the 
increased severity of discipline for breaking those rules. Additionally, there is the criticism 
surrounding the perceived inconsistent enforcement of the rules. The criticism comes from 
fans, players, coaches, general managers, team owners, and criminal courts.  

'University of Oregon (2008); J.D. California Western School of Law (Jan. 2012). This article was written as a 
final project for her Sports Law class at California Western in Spring 2011. The author thanks her family and 
friends for their encouragement and support.  

2. As of April 11, 2011, there is statistical information available for 891 individual players on the National 
Hockey League official website. NHL.coM, http://www.nhl.com/ice/playerstats.htm (last visited Apr. 11, 2011).  
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2. THE RULES.  

Each hockey player in the National Hockey League is expected to abide by the 
Official Rules as set out in the Official Rulebook3 for that hockey season. If players fail to 
play by those rules they are subject to several types of punishment, including varying 
degrees of penalties, suspensions, and fines.4 

The Official Rulebook is not the only rulebook which hockey players must abide.  
As seen in the Canadian criminal prosecution of former player Marty McSorley, an 
unwritten code exists as well: "There is also an unwritten code of conduct, agreed to by the 
players and officials, that is superimposed on the written rules. This code of conduct deals 
mainly with situations where the written rules are breached, and the code then comes into 
play." 5 This unwritten code can be referred to as "custom" in hockey. For example, if a 
fight breaks out during a game between two opponents, the referees let the players finish the 
fight before assessing the penalties. Doing so helps prevent other players and referees from 
getting injured while trying to break up the fight.  

The McSorley court emphasizes that the written rules, "the co-existing unwritten 
code of conduct," and the "guidelines laid down by officials game-to-game" work together 
to establish the framework within which the players must play.6 It is important to know this 
framework before understanding how a change in those rules would affect not only the 
game, but also the consequences stemming from any conduct violating those rules.  

A. ESTABLISHMENT 

First, the establishment of the written rulebook must be understood. By virtue of 
the 2005 Collective Bargaining Agreement (CBA) between the National Hockey League 
(NHL or League) and the National Hockey League Players' Association (NHLPA), a 
Competition Committee was established in order to examine the game and make 
recommendations regarding the way it is played.7 These recommendations included the 
establishment, amendment, and enforcement of the playing rules.8 

In a letter from Deputy Commissioner of the League, William L. Daly to Ian C.  
Pulver, associate counsel for the players' union, discussed amending one of the rules in the 
Official Rulebook: 

With regard to Rule 76, this will confirm that the League will consult with 
the NHL Officials' Association with regard to revised language in the form 
attached hereto, which shall generally provide for a right to seek 
Commissioner review of all suspensions automatically imposed pursuant to 
Playing Rule 76. Following such consultation, and to the extent agreed to 

3. The entirety of the National Hockey League Official Rulebook for 2010-11 can be found at the National 
Hockey League official website. NATIONAL HOCKEY LEAGUE OFFICIAL RULES (2010), available at 
http://www.nhl.com/nhl/en/v3/ext/pdfs/2011-12_RULE_BOOK.pdf.  

4. COLLECTIVE BARGAINING AGREEMENT BETWEEN NATIONAL HOCKEY LEAGUE AND NATIONAL HOCKEY 
LEAGUE PLAYERS' ASSOCIATION, 30.1, 30.8 (2005), available at http://www.nhl.com/cba/2005-CBA.pdf.  

5. R. v. Bertuzzi, (2004), CarswellBC 3066, para. 36 (Can. B.C. Prov. Ct.) (WL).  
6. Id. at para. 24.  
7. COLLECTIVE BARGAINING AGREEMENT BETWEEN NATIONAL HOCKEY LEAGUE AND NATIONAL HOCKEY 

LEAGUE PLAYERS' ASSOCIATION, 22.1 (2005), available at http://www.nhl.com/cba/2005-CBA.pdf.  

8. Id.

180 VOL. 13.2



A DIRTY GAME

by the NHL Officials' Association, the League will propose the Amended 
Rule 76 for approval by the NHL Board of Governors.9 

The Competition Committee10 is- comprised of five active players who are 
designated by the NHLPA and five club officials who are designated by the NHL." Two 
additional officials, one from the NHL and one from the NHLPA, are allowed to join the 
committee for discussions but do not have voting rights.12 After a two-thirds majority vote 
on a matter, the recommendation is then sent to the Board of Governors and adopted only 
after approval from the Board of Governors in accordance with the NHL Constitution'3 and 
By-Laws. 14 

Article 30 of the CBA sets out the standards by which the players must adhere to 
the playing rules. Each hockey club is sent a copy of the League's playing rules for that 
season.1 Every amendment to the playing rules that is proposed to for consideration by the 
Competition Committee or for approval by the Board of Governors is given to the NHLPA 
at the same time it is given to each club.16 

In accordance with the CBA, any violation assessed to a player for the violation of 
the League rules is paid directly to the League Players' Emergency Assistance Fund.  

1. RULE 48 - ILLEGAL CHECK TO THE HEAD 

The newest rule in the Official Rulebook is Rule 48 - Illegal Check to the Head.17 
The Rule states, "A lateral or blind side hit to an opponent where the head is targeted and/or 
the principle point of contact is not permitted." 18 

When establishing the rule, the Competition Committee 19 elected to bypass a 
minor penalty20 that would be assessed on an infraction of this rule for a more severe major 
penalty,21 coupled with an automatic game misconduct 22 penalty.23 The addition of a match 

9. Letter between William L. Daly (deputy commissioner of NHL) and Ian C. Pulver (Associate Counsel for 
the NHLPA) titled "Playing Rules 72 and 76" and located at the end of the 2005 Collective Bargaining Agreement 
at page 432. Letter from William L. Daly, NHL Deputy Comm'r, to Ian C. Pulver, NHLPA Assoc. Couns. (July 
22, 2005), available at http://www.nhl.com/cba/2005-CBA.pdf.  

10. The 2010 Competition Committee consisted of NHL players Mathieu Schneider (Phoenix Coyotes), 
David Backes (St. Louis Blues), Mike Commodore (Columbus Blue Jackets), Chris Clark (Columbus Blue Jackets) 
and Ryan Miller (Buffalo Sabres). The club officials included GMs Jim Rutherford (Carolina Hurricanes), Ken 
Holland (Detroit Red Wings), Brian Burke (Toronto Maple Leafs - as a one time member of the committee), 
David Poile (Nashville Predators), and Philadelphia Flyers owner Ed Snider. This is the committee that voted on 
and approved the addition of Rule 48 - Illegal Check to the Head.  

11. COLLECTIVE BARGAINING AGREEMENT BETWEEN NATIONAL HOCKEY LEAGUE AND NATIONAL HOCKEY 

LEAGUE PLAYERS' ASSOCIATION, 22.2 (2005), available at http://www.nhl.com/cba/2005-CBA.pdf.  

12. Id.  
13. Id. at Art. 30.  
14. Id. at Art. 22.6.  
15. Id. at Art. 30.2.  
16. Id.  
17. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 6, Rul. 48 (2010), available at 

http://www.nhl.com/ice/page.htm?id=64063.  
18. Id. at Rul. 48.1.  
19. The committee approved the rule on June 18, 2010.  
20. Minor Penalty - For a minor penalty, any player, other than a goalkeeper, shall be ruled off the ice for 

two (2) minutes during which time no substitute shall be permitted. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 

4, Rul. 16.1 (2010), available at http://www.nhl.com/ice/page.htm?id=26292.  
21. Major Penalty - For the first major penalty in any one game, the offender, except the goalkeeper, shall be
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penalty 24 would be available at the referees' discretion if the offender deliberately attempted 
or deliberately injured the victim of the hit.25 

B. ENFORCEMENT 

1. REFEREES 

Two referees and two linesmen comprise the team of four officials that regulate a 
game of hockey on any given night.26 The referees are delegated the duty of calling and 
enforcing penalties as rules are broken over the course of the game.2 7 The referee has the 
final decision in case of disputes during the game.28 

In calling penalties, referees immediately blow their whistle upon seeing the 
infraction and penalize the offending player. 29 If an ejection is implemented, that person 
ejected must immediately vacate the players' bench area and may not further participate in 
the game. 30 

Ejections are assessed on game misconduct penalties, match penalties, and any 
penalty that carries with it an automatic suspension. Receiving an ejection from the game 
can range from intent to injure another player to an equipment violation such as not having 
a jersey tied down properly.  

With every call comes the opportunity for controversy about the interpretation of 
the rules. The Rulebook has set out specific rules in accordance with challenging the rulings 
of the officials as well as deterring abuse of officials. Rule 39.1 is the general description 
for the abuse of officials rule and states: 

A player, goalkeeper, Coach or non-playing person shall not challenge or 
dispute the rulings of an official before, during or after a game. A player, 
goalkeeper, Coach or non-playing person shall not display unsportsmanlike 
conduct including, but not limited to, obscene, profane or abusive language 
or gestures, comments of a personal nature intended to degrade an official, 

ruled off the ice for five (5) minutes during which time no substitute shall be permitted. Id. at Rul. 20.1.  
22. Game Misconduct Penalty - A game misconduct penalty involves the suspension of a player for the 

balance of the game but a substitute is permitted to replace immediately the player so removed. Id. at Rul. 23.1.  
23. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 6, Rule 48.2, 48.3, 48.4 (2010), available at 

http://www.nhl.com/ice/page.htm?id=64063.  
24. Match Penalty - A match penalty involves the suspension for the balance of the game and the offender 

shall be ordered to the dressing room immediately. A match penalty shall be imposed on any player who 
deliberately attempts to injure or who deliberately injures an opponent in any manner. NATIONAL HOCKEY 
LEAGUE OFFICIAL RULES, 4, Rule 21 (2010), available at http://www.nhl.com/ice/page.htm?id=27011.  

25. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 6, Rule 48.5 (2010), available at 
http://www.nhl.com/ice/page.htm?id=64063.  

26. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 5, Rule 31 (2010), available at 
http://www.nhl.com/ice/page.htm?id=26319.  

27. General Duties - It shall be the duty of the Referee to impose such penalties as are prescribed by the rules 
for infractions thereof and they shall give the final decision in matters of disputed goals. NATIONAL HOCKEY 
LEAGUE OFFICIAL RULES, 5, Rule 31.4 (2010), available at http://www.nhl.com/ice/page.htm?id=26319.  

28. Disputes - The Referees shall have general supervision of the game and shall have full control of all game 
officials and players during the game, including stoppages; and in case of any dispute, their decision shall be final.  
NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 5, Rule 31.4 (2010), http://www.nhl.com/ice/page.htm?id=26319.  

29. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 4, Rule 15.1 (2010), available at 
http://www.nhl.com/ice/page.htm?id=26291.  

30. Id.
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or persist in disputing a ruling after being told to stop or after being 
penalized for such behavior. 3 1 

Generally, only the captain32 and alternate captains 33 for each team may discuss 
with the referee the interpretation of the rules during a game.34 Further, the captain may 
discuss the interpretation of the rule with the officials only after being invited to do so-and 
even then must not complain about a penalty during that discussion. Complaining about a 
penalty will result in a minor penalty for the complainer. 35 If the captain is not on the ice, 
the alternate captain is afforded the privileges of the captain. 36 

C. DISCIPLINE 

The Official Rulebook allows for supplemental discipline to be handed out to 
players in addition to the on-ice discipline 37 they may have received. 38 The Commissioner 
has discretion to investigate any incident that happens throughout the entirety of the hockey 
season, including pre-season, exhibition, and playoff games. While exercising his 
discretion, the Commissioner may assess additional fines and/or suspensions. The 
investigation must be initiated within twenty-four hours of the completion of the game in 
which the incident occurred. 39 

The CBA recognizes the existence of outside enforcement and discipline to on-ice 
incidents with Article 18.6: 

Criminal Investigation. A Player subject to League disciplinary proceedings 
may seek a reasonable delay in such proceedings in order to retain and seek 
the advice of counsel in the event his conduct is also subject to a criminal 
investigation by any governmental authority, or in the event of an ongoing 
civil proceeding where the Player has been named as a defendant.40 

This acknowledgement of potential criminal and civil liability shows that the 
League is aware of the legal ramifications the players potentially face for their actions on 
the ice and allows the player to seek counsel if his conduct is also subject to criminal 
investigation along with League investigation.  

31. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 5, Rule 39.1 (2010), available at 

http://www.nhl.com/ice/page.htm?id=26327.  
32. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 2, Rule 6.1 (2010), available at 

http://www.nhl.com/ice/page.htm?id=26282.  

33. Id. at Rul. 6.2.  
34. Id. at Rul. 6.1, 6.2.  

35. ld. at Rul. 6.1.  
36. Id. at Rul. 6.2.  
37. On-Ice Discipline shall mean any discipline imposed for Player conduct either on the ice or in the player 

or penalty bench areas vis-a-vis other participants in the game (i.e., other Players, coaches, or officials).  
Notwithstanding anything stated in Article 17 (Grievances) hereof, all incidents involving review by the League 
(i.e., the Commissioner or his designee) for possible disciplinary action will be 'processed in accordance with 
Section 18.3 below and Exhibit 8 hereto, as supplemented by the procedures of Section 18.4, where applicable.  
COLLECTIVE BARGAINING AGREEMENT BETWEEN NATIONAL HOCKEY LEAGUE AND NATIONAL HOCKEY LEAGUE 

PLAYERS' ASSOCIATION, Art. 18.1 (2005), available at http://www.nhl.com/cba/2005-CBA.pdf.  

38. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 4, Rule 28.1 (2010), available at 
http://www.nhl.com/ice/page.htm?id=26315.  

39. Id.  
40. COLLECTIVE BARGAINING AGREEMENT BETWEEN NATIONAL HOCKEY LEAGUE AND NATIONAL HOCKEY 

LEAGUE PLAYERS' ASSOCIATION, Art. 18.6 (2005), available at http://www.nhl.com/cba/2005-CBA.pdf.
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1. COLIN CAMPBELL - NHL "DISCIPLINARY CzAR" 

Colin Campbell is a Senior Executive Vice President and the Director of Hockey 
Operations for the National Hockey League. Part of the duty of his job is to review games 
and hand out suspensions for offending players. Campbell plays judge, jury, and 
executioner for the players of twenty-nine of the thirty teams in the NHL. The only team 
Campbell does not discipline is the Boston Bruins, the team for which his son, Gregory, 
plays.  

Campbell, a former player and coach, has been a controversial disciplinarian.  
Along with allegations of favoritism, he has also criticized players for "faking" their injuries 
that have kept them out of lineups. Despite these various controversies Campbell has kept 
his job while remaining prominent in handing out suspensions and fines throughout the 
League.  

2. SUSPENSIONS AND FINES 

Some of the rules require automatic suspensions if violated. The longest automatic 
suspension is ten games for leaving a players' or penalty bench in order to join in an 
altercation on the ice.41 Each additional suspension after the acquisition of a penalty is, of 
course, subject to the discretion of the Commissioner's office.  

Fines are subject to specific provisions in the Rulebook. For example, if a player 
incurs a game misconduct penalty during the course of a game, he is automatically fined 
two hundred dollars along with the case being reported to the Commissioner, who may 
impose a suspension or additional fines.42 Entire teams can also be fined because of a single 
player's actions. When a player is penalized for leaving the players' or penalty bench, the
team is fined ten thousand dollars for the first instance.4 3 Each subsequent incident over the 
next three years will increase the fine by $5,000.44 

The CBA details where the fine money collected goes in Article 18.7 Use of Fine 
Money and Forfeited Salary. "Any fines collected from or Paragraph 1 Salary forfeited by 
Players pursuant to any discipline imposed by the League shall be deposited in the NHL 
Players' Emergency Assistance Fund." 45 

The application of these suspensions and fines under the supplemental discipline 
guidelines for the NHL are taken into account when players are prosecuted criminally for 
their on-ice incidents. While some courts believe that no sports league should be allowed to 
exclusively self-discipline46 , others will take the NHL's own discipline into account when 
handing down punishments in criminal cases involving professional hockey players.4 7 

41. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 9, Rule 70.10 (2010), available at 
http://www.nhl.com/ice/page.htm?id=26481.  

42. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 4, Rule 23.2 (2010), available at 
http://www.nhl.com/ice/page.htm?id=263306.  

43. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 9, Rule 70.10 (2010), available at 
http://www.nhl.com/ice/page.htm?id=26481.  

44. Id.  
45. COLLECTIVE BARGAINING AGREEMENT BETWEEN NATIONAL HOCKEY LEAGUE AND NATIONAL HOCKEY 

LEAGUE PLAYERS' AssoCIATION, 18.7 (2005), available at http://www.nhl.com/cba/2005-CBA.pdf.  

46. R. v. Bertuzzi, (2004), CarswellBC 3066, para. 36 (Can. B.C. Prov. Ct.) (WL).  
47. Id. at para. 42.
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3. THE COURTROOM 

The legal system in Canada has repeatedly said that the NHL is not above the law 
when it comes to on-ice confrontations and infractions. Despite the League's desire to self
regulate and impose its own punishments on players who commit infractions, courts 
continue to emphasize that regardless of their punishment from the League, some of these 
players have committed crimes.  

A. CRIMINAL 

1. MARTY MCSORLEY 

On February 21, 2000, with just three seconds left in the final period of a match 
between the Boston Bruins and the Vancouver Canucks, Canucks player Marty McSorley 
swung his stick like a baseball bat at the head of Boston player Donald Brashear, impacting 
the side of Brashear's head with the heel of the stick. McSorley then skated forward after 
Brashear had fallen to the ice and bent over Brashear to survey the damage. The result of 
the slash to the head of Brashear was a grade three concussion. Brashear had a grand mal 
seizure before he regained consciousness after falling to the ice.48 

The following comes from the prosecution's brief in the criminal case against 
McSorley: 

Our submission is that this is precisely the kind of case, precisely the fact 
situation that the criminal law is intended and has a place to deal with. It is 
way beyond the scope of this game. It is irrelevant. It is an act that is 
completely irrelevant to the game that is taking place on the ice. Mr.  
McSorley may have felt that there was a need to deliver a message to his 
team that we don't quit, but you don't deliver that message by putting 
another player's health and safety at risk, and that is what happened in this 
case, we submit, and that is why it is a criminal act.49 

The prosecution asked the court to consider what is acceptable within the realm of 
the sport of hockey. They argued that because this type of incident is not within the scope
or custom-of the game of hockey, McSorley's criminal act should be prosecuted as the act 
of criminal violence it was 

The court, while handing down a guilty verdict, emphasized the importance in 
preventing similar incidents: "Surely the authorities are not to turn a blind eye while the law 
of the jungle prevails. Quite the contrary, where there are obvious infractions of the criminal 
law, the authorities are duty-bound to take whatever action is necessary to prevent a 
repetition of such contact."50 

Along with prevention of future incidents, the court looked at whether the 
League's action taken against offending players should preempt any court action. The court

48. R. v. McSorley, (2000), CarswellBC 3297, para. 59 (Can. B.C. Prov. Ct.) (WL).  
49. Id. at para. 9.  
50. Id. at para. 10.
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found that regardless of the League's disciplinary procedures, McSorley still committed a 
crime and no private organization should be able to pre-empt the normal criminal process.51 

Justice Kitchen, who delivered the verdict and opinion, stated: "In my view, there 
should be a heavy onus on those purporting to pre-empt the normal criminal process, 
particularly where it is a private organization such as a group of hockey owners. Statutory 
bodies must act in the public interest; businessmen have no such obligation." 52 

The court found McSorley guilty as charged and sentenced him to a conditional 
discharge of eighteen months. McSorley was suspended indefinitely by the NHL after the 
hit53 and never returned to play in the NHL.54 

After the verdict came down, Commissioner Bettman commented: 

The court today said that its focus was solely on the charge against Mr.  
McSorley. This was not a trial of the game or the NHL. Clearly, this 
incident was not representative of NHL hockey or NHL players. While the 
court's decision today brings closure to this aspect of the incident, it does 
not alter our position that we will continue to punish severely acts of 
inappropriate conduct in our game.55 

The prevention of unnecessary violence in hockey was not accomplished by the 
decision in the McSorley case. Just four years later, another professional hockey player 
would commit assault on the ice and be punished for it.  

2. TODD BERTUZZI 

On March 8, 2004, then-Vancouver Canucks player Todd Bertuzzi delivered a 
sucker punch to the back of the head of then-Colorado Avalanche player Steve Moore.  
Moore fell to the ice and Bertuzzi, along with other players, fell as well. The result was a 
very painful dog pile of players on top of the injured Moore. After the referees pulled the 
players up off the ice, Moore was in visible discomfort as blood from his head pooled 
around him. The medical staff attended to Moore while he was on the ice, placing a cervical 
collar around his neck and removing him from the ice on a stretcher.56 

Moore was diagnosed with soft tissue damage and two avulsion fractures of the 
transverse process at the C3 and C4 vertebra. In addition, Moore received several facial 
lacerations requiring stitches and also sustained a concussion that rendered him unconscious 
for several minutes." Bertuzzi received a five-minute penalty for intent to injure and was 

51. Id. at para. 12.  
52. Id.  
53. Very major penalty - McSorley found guilty of assault, avoids jail time, CNNSI.COM (Oct. 7, 2000), 

http://sportsillustrated.cnn.com/hockey/nhl/news/2000/10/06/mcsorleyassault_ap/.  

54. Marty James McSorley, OFFICIAL SITE OF THE HOCKEY HALL OF FAME, 
http://www.legendsofhockey.net/LegendsOfHockey/jsp/SearchPlayer.jsp?player=11093 (last visited Apr. 18, 
2012).  

55. CNNSI.COM, supra note 53.  
56. Associated Press, Bertuzzi Suspended Pending Hearing, ESPN.COM, (March 9, 2004, 1:43 pm), 

http://sports.espn.go.com/nhl/news/story?id=1754540.  
57. Ross McKeon, The Lowest Blow: Sucker Punch Put Two Players' Careers in Jeopardy, S.F. CHRON., 

(Mar. 11, 2004), available at http://www.sfgate.com/cgi
bin/article.cgi?f=/chronicle/archive/2004/03/11/SPGE65IFFO1.DTL.
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immediately suspended by the NHL for the remainder of the regular season (thirteen games) 
and the playoffs. 58 

' Bertuzzi was charged with assault causing bodily harm in the British Columbia 
Provincial Court of Canada. He pled guilty and received a sentence of a conditional 
discharge with a year of probation and a $500 fine.59 

When determining Bertuzzi's sentencing, Justice Weitzel considered Bertuzzi's 
involvement in the community and his character when deciding how much he should be 
punished for his actions on the ice. Along with his charitable contributions to minor hockey 
leagues and significant public service, Bertuzzi's "glowing recommendations" from then
General Manager of the Vancouver Canucks, Brian Burke, were seen as positive evidence 
of Bertuzzi's good character. 60 

Bertuzzi's subsequent fine and suspension as part of the interleague disciplinary 
measures taken after the incident were also a factor in determining Bertuzzi's sentence: "I 
also accept that as a result of this incident, he has already paid a significant financial 
penalty, exceeding $500,000, for having been suspended for the rest of the season. Both he 
and his teammates lost a chance to move further on in the playoffs as a result of him not 
being able to play."61 

The desire to add legal punishment on top of the interleague's own discipline was 
somewhat fueled by Justice Weitzel wanting to deter other players from following in 
Bertuzzi's footsteps: 

I am also mindful that in imposing sentence the court is not looking only at 
deterring Mr. Bertuzzi from doing this again, but is also looking at other 
principles of sentence, such as deterrence to other young men, and in 
particular other young men playing hockey at such a high level as the 
National Hockey League. 62 

The public records from the case and the attention the case garnered were expected 
to be seen by other players at the time of sentencing and were hoped to help deter players 
from making the same mistake. 63 This hope has been somewhat validated; Bertuzzi is still 
referenced by commentators during games when referring to sucker punches.  

In his decision, Justice Weitzel also made commentary on the subject of fighting 
and violence in hockey, stating that "hockey is a sport in which there is significant physical 
contact, and in certain circumstances fighting is considered part of the game. It is not a 
sanctioned part of the game, but it is part of the game, which is sometimes punished by the 
imposition of penalties." 64 

Despite his consideration of the scope of hockey's expected violence and 
interleague response to that violence, Justice Weitzel maintained the NHL and its players 
would not be above the reach of the law: "No sports league, no matter how well organized 

58. Associated Press, supra note 56.  
59. R. v. Bertuzzi, (2004), CarswellBC 3066, para. 3, 54, 55, 68 (Can. B.C. Prov. Ct.) (WL).  

60. Id. at para. 33.  
61. Id. at para. 42.  
62. Id. at para. 49.  
63. Id. at para. 51.  
64. Id. at para. 35.
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or self-policed it may be, should thereby render the players in that league immune from 
criminal prosecution." 65 

Bertuzzi is currently playing in the NHL as a forward for the Detroit Red Wings.  
Moore has never returned to play professional hockey. 66 

3. DEFENSES 

One of the largest obstacles in successful prosecution and litigation of hockey 
players and many other professional athletes is the availability of affirmative defenses for 
the defendants. Those affirmative defenses can relieve the defendants of liability in criminal 
and civil court. The most prevalent of those defenses is consent.  

Consent, in sports, derives itself from customary style of play. If the players can 
expect something to happen during the game and still decide to play, they have impliedly 
consented to those events occurring.  

The most basic event consented to by hockey players is bodily contact. The court 
in the Bertuzzi case cited an earlier case, Regina v. Watson, in acknowledging this basic 
event: 

Hockey is a fast, vigorous, competitive game involving much body contact.  
Were the kind of body contact that routinely occurs in. a hockey game to 
occur outside the playing area or on the street, it would, in most cases, 
constitute an assault to which the sanctions of the criminal law would apply.  
Patently when one engages in a hockey game, one accepts that some 
assaults which would otherwise be criminal will occur and consents to such 
assaults. It is equally patent, however, that to engage in a game of hockey is 
not to enter a forum to which the criminal law does not extend. To hold 
otherwise would be to create the hockey arena a sanctuary for unbridled 
violence to which the law of Parliament and the Queen's justice could not 
apply. I know of no authority for such a proposition.67 

The McSorley court agreed: 

It is clear that in agreeing to play the game a hockey player consents to 
some forms of intentional bodily contact and to the risk of injury therefrom.  
Those forms sanctioned by the rules are the clearest example. Other forms, 
denounced by the rules but falling within the accepted standards by which 
the game is played, may also come within the scope of the consent.68 

However, the McSorley court goes on to specify what would not be consented to 
by players: "It is equally clear that there are some actions which can take place in the course 
of a sporting conflict that are so violent it would be perverse to find that anyone taking part 
in a sporting activity had impliedly consented to subject himself to them." 69 

65. R. v. Bertuzzi, 2004 CarswellBC 3066 (B.C. Prov. Ct.), para. 36 (WL)..  
66. Top 7 NHL Players Whose Careers Were cut Short, ELECTRO-MECH, (June 3, 2009), http://www.electro

mech.com/team-sports/hockey/top-7-nhl-players-whose-careers-were-cut-short/.  

67. Bertuzzi, 2004 CarswellBC 3066 (B.C. Prov. Ct.), at para. 36..  
68. R. v. McSorley, (2000), CarswellBC 3297, para. 70 (B.C. Prov. Ct.) quoting R. v. Cey (1989), 48 C.CC.  

(3d) 480 (Can. Sask. C.A.).  
69. Id.
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Here, the McSorley court not only discusses what players consent to, but also how 
the custom of the sport and how that affects consent. By mentioning "accepted standards" 
and actions that are so violent that no one would consent to them, the court pushes the 
boundaries of the custom of hockey.  

In the end, the McSorley case suggests that consent must be given a subjective test 
and examine all conditions surrounding the incident: 

The conditions under which the game in question is played, the nature of 
the act which forms the subject-matter of the charge, the extent of the force 
employed, the degree of risk of injury, and the probabilities of serious harm 
are, of course, all matters of fact to be determined with reference to the 
whole of the circumstances. In large part, they form the ingredients which 
ought to be looked to in determining whether in all of the circumstances the 
ambit of the consent at issue in any given case was exceeded.7 0 

The only factor in the test that considers the intent of the offender is the second, 
"the nature of the act which forms the subject-matter of the charge." 71 Although the third 
factor of "the extent of the force employed" can also be seen to consider intent, but 
recklessness can be used in force as well.  

The NHL considers the intent of rule violators as a determinative factor in handing 
down punishments. The character background for players is also taken into account when 
determining suspensions and fines.  

4. RECENT INCIDENTS AND CONTROVERSIES 

The following current events have prompted the NHL to question the wording of 
Rule 48, the way the rule is enforced, and how the severity of those punishments will deter 
players from committing violent acts against their opponents.  

A. SIDNEY CROSBY7 2 

The world's best hockey player is currently sitting on the injured reserve list.7 3 

Sidney Crosby suffered a "mild concussion" after a hit into the glass during a Pittsburgh 
Penguins and Tampa Bay Lightning game in early January of 2011. The hit came just four 
days after receiving a blindside hit during the outdoor Winter Classic held on Pittsburgh's 
Heinz Field against the Washington Capitals. 74 

70. Id.  
71. Id.  
72. After only playing 41 games in the regular season, Crosby collected the following statistics: 32 goals, 34 

assists, 66 total points. At the end of the regular season, Crosby ranked 32 d of 891 players in total points. Points 
are totaled by the combination of goals and assists. Corey Perry (Anaheim Ducks) won the "Rocket" Richard 
Trophy (top goal scorer in regular season) with just 50 goals in 82 games played - or every single regular season 
game. Daniel Sedin (Vancouver Canucks) collected the Art Ross Trophy (most points in regular season) with 104 
points in 82 games. Before Crosby was put on the IR, he was projected to score 62 goals and over 130 points.  

73. As of April 11, 2011.  
74. The Washington Capitals and Pittsburgh Penguins share a fierce rivalry. The rivalry was captured on 

camera leading up to the 2011 Winter Classic in Pittsburgh between both teams. HBO followed the teams around 
for a month to follow their preparation for the outdoor contest.
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1. DAVID STECKEL HIT - JANUARY 1, 2011 

While the Pittsburgh Penguins were engaged in a contest against the Washington 
Capitals during the 2011 Winter Classic held on Heinz Field, the Penguins captain was 
turning up the ice to follow the puck when he was blindsided by then-Capitals' forward 
David Steckel. 75 The hit caused Crosby to whip around violently and fall to the ice just as 
the second period was ending. Crosby headed toward the player bench after the horn 
sounded and doubled over. Commentators and fans alike doubted whether Crosby would 
return to play the third period of the game. Crosby returned and finished out the game.  

2. VICTOR HEDMAN HIT - JANUARY 5, 2011 

Four days after taking the nasty hit from Steckel, Crosby started in a game against 
the Tampa Bay Lightning in Pittsburgh. Victor Hedman, a defenseman, for the Lightning 
checked Crosby into the glass during the course of the game.76 Crosby went on to finish the 
game, but the next day flew back to Pittsburgh while the rest of the team headed to 
Montreal to play the Canadiens.  

Pittsburgh's head coach Dan Bylsma, stated that the concussion was mild and he 
was not sure in what game Crosby had actually sustained the concussion.  

Neither Hedman nor Steckel were suspended or penalized for their hits on Crosby.  

3. IMPACT OF THE CONCUSSION 

Crosby's concussion sparked numerous debates surrounding the League's stance 
on hits to the head. He missed the 2011 NHL All-Star game because of the hit and his 
absence was noticeable. The celebration of the League's best players was overshadowed by 
the nonattendance of the world's finest.  

As he missed game after game, the news surrounding Crosby wentfrom mildly 
hopeful to downright catastrophic. Rumors were spread that the 23-year-old hockey 
superstar was going to hang up his skates and retire from the game. Crosby's own father got 
involved and vehemently denied the rumors. Crosby dispelled the rumors on his own after a 
short and emphatic "no" when asked if he ever considered "hanging [his skates] up" during 
a post-practice interview.  

B. MATT COOKE 

Crosby's teammate, Pittsburgh Penguins' forward Matt Cooke, is a repeat offender 
of hockey violence and has been suspended numerous times throughout his career in the 
NHL. He is also the catalyst for the establishment of Rule 48 after a nasty, although legal, 
hit on Boston Bruins' forward Marc Savard. 77 

At the time of Cooke's hit on Marc Savard, Rule 48 was not in the Rulebook. On 
March 7, 2010, with less than six minutes left in the third period, Savard let go of a shot just 
as Cooke administered a blindside hit that sent Savard sprawling on his back. The Boston 

74. Steckel Blindside Hit on Crosby, YOUTUBE (Jan. 1, 2011), 
http://www.youtube.com/watch?v=eUQziwabMKk.  

75. Victor Hedman VS Sidney Crosby, YOUTUBE (Jan. 9, 2011), 
http://www.youtube.com/watch?v=3sfiMs4l38A.  

76. Jeff Klien, Hit is Still Affecting Player and League, NYTIMES (Nov. 16, 2010), 
http://www.nytimes.com/2010/11/17/sports/hockey/17rangers.html.
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players on the ice immediately went after Cooke while Cooke's teammates stepped in to 
defend him.78 

Savard laid on the ice for a few minutes before Penguins team doctor Chip Burke 
came out to help the Boston training staff administer aid to Savard. The players that were on 
the ice when the incident happened watched the doctor and several trainers immobilize 
Savard and eventually get him onto a stretcher and wheeled him off the ice. As he was 
exiting the ice, Savard raised a hand in acknowledgement to the applauding Pittsburgh 
crowd.  

Savard was diagnosed with a major concussion following Cooke's shoulder 
connecting with his head.79 Savard returned to the playoffs the 2010 season for the Bruins 
but had concussion symptoms that off-season and missed the first two months of the 
following season in 2011.80 On February 7, 2011, Savard was shut down for the rest of the 
season after receiving another concussion from a hit by Colorado Avalanche defenseman 
Matt Hunwick.81 

1. CURRENT SUSPENSION 

On March 21, 2011, Cooke was suspended for the remainder of the regular season 
(10 games) and the first round of the playoffs in which the Penguins would play.8 2 The 
suspension was the result of a high elbow to the head of New York Rangers defenseman 
Ryan McDonagh. Cooke met with League personnel in Toronto for his disciplinary hearing.  
As Cooke is considered a repeat offender, along with the suspension he received a $219,000 
fine. 83 

McDonagh was not seriously injured. He remained in the game and the Rangers' 
lineup after the hit.  

2. GENERAL MANAGER RAY SHERO'S RESPONSE 

Pittsburgh Penguins general manager Ray Shero has been one of the more vocal 
general managers in promoting getting rid of head shots in the NHL. His reaction to the 
March 21, 2011 suspension of Matt Cooke was as follows: 

The suspension is warranted because that's exactly the kind of hit we're 
trying to get out of the game. Head shots have no place in hockey. We've 
told Matt in no uncertain terms that this kind of action on the ice is 
unacceptable and cannot happen. Head shots must be dealt with severely, 
and the Pittsburgh Penguins support the NHL in sending this very strong 
message. 84 

77. Cooke's Head Shot Hit on Savard, YOUTUBE (Mar. 7, 2010), 
http://www.youtube.com/watch?v=kaG4GSyQ-tQ.  

79. Mike Brehm, Boston's Marc Savard Ends Season Because of Concussion, USA TODAY (Feb. 7, 2011), 
http://www.usatoday.com/sports/hockey/nhl/bruins/2011-02-07-marc-savard-concussion_N.htm.  

80. Id.  
81. Id.  
82. Penguins' Cooke Suspended for Remainder of Regular Season and First Round of Stanley Cup Playoffs, 

NHL.COM (Mar. 21, 2011), http://penguins.nhl.com/club/news.htm?id=556780.  
83. Id.  
84. Ray Shero Statement on Matt Cooke Suspension, NHL.cOM (Mar. 21, 2011), 

http://penguins.nhl.com/club/news.htm?id=556779.
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Shero's aversion to head shots may stem from four of his players being on the 
injured reserve list because of concussions at the time he issued his statement--most notably 
Crosby, but also his own son who was battling a concussion at the time.85 

C. MAX PACIORETTY AND ZDENO CHARA 

1. INCIDENT 

With just seconds left in the second period of the March 8, 2011 contest between 
the Boston Bruins and the Montreal Canadiens, Boston defenseman and captain Zdeno 
Chara checked Canadiens' forward Max Pacioretty into the boards near the Boston players' 
bench. As Chara finished his check, Pacioretty's head and neck came in contact with the 
turnbuckle supporting the glass that separated the two players' benches.  

Pacioretty's body flew horizontally a few feet and landed on the ice where he lay 
motionless for several minutes while doctors and trainers attended to him. Simultaneously, 
the referees worked to separate the Boston and Montreal players from each other, and 
specifically the Montreal players from Chara. Chara was led first to the penalty box before 
being escorted off the ice as he was ejected from the game. Pacioretty was carefully turned 
over onto his back before being immobilized and put onto a backboard. 86 

Fans in the Montreal home arena could be heard loudly chanting, "Fuck you, 
Chara" as he was was led off the ice. The officials ended the period early, adding on sixteen 
seconds to the third period. The Bruins left the ice to a chorus of boos by the fans. The 
booing quickly turned to cheers as Pacioretty was lifted onto the stretcher and wheeled off 
the ice.  

Chara received a major interference penalty and a game misconduct penalty, 
getting ejected from the game. He did not receive any supplemental discipline from the 
League. NHL Senior Vice President of Hockey Operations Mike Murphy issued this 
statement: 

I conducted a hearing with Boston Bruins' defenseman Zdeno Chara with 
respect to the major penalty for interference and game misconduct that he 
was assessed at 19:44 of the second period for a hit on Max Pacioretty of 
the Montreal Canadiens. After a thorough review of the video I can find no 
basis to impose supplemental discipline. 87 

Murphy went on to state that the hit resulted from an quickly evolving play against 
the players' bench. He also took into consideration Chara's lack of supplemental discipline 
during the Bruin captain's thirteen year NHL career. 88 

Pacioretty suffered a severe concussion and a non-displaced fractured fourth 
vertebra in his neck. 89 Both of his parents were at the game and were with him in the 

85. Kevin Allen, Crosby's Return to Ice Coincides with GMs' Concussion Talks, USA TODAY (Mar. 14, 
2011), http://www.usatoday.com/sports/hockey/nhl/2011-03-14-gms-meetings-crosbyN.htm.  

86. NHL's Murphy Releases Statement on Chara Review, NHL.COM (Mar. 9, 2011), 
http://www.nhl.com/ice/news.htm?id=555520.  

87. Id.  
88. Id.  
89. Arpon Basu, Pacioretty remains in hospital following injury, NHL NETWORK, (Mar. 9, 2011, 1:11 PM), 

http://www.nhl.com/ice/news.htm?id=555491.
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hospital following the incident. 90 Pacioretty returned to the ice on April 1, 2011, skating 
gingerly on his own in full hockey equipment before a full Canadiens practice.  

2. AFTERMATH AND RESPONSE 

After the incident, the Montreal police department initiated a criminal investigation 
into Chara's hit.91 

However, in a statement at the time, Pacioretty made it clear that he did not want 
legal action to be taken against Chara, saying: 

I sincerely appreciate all of the support that I have received since my 
injury. I was disappointed that the NHL did not suspend Zdeno Chara.  
However, I have no desire for him to be prosecuted legally. I feel that the 
incident, as ugly as it was, was part of a hockey game. I understand that 
this is not my decision. I have respect and admiration for the authorities in 
Quebec. I simply wanted to make my opinion clear.9 2 

Several of the Canadiens's players were upset that Chara was not punished by the 
league, including veteran Scott Gomez. Gomez explained at the time, "Guys are livid, 
they're [ticked] off." 93 

Additionally, Air Canada threatened to pull its financial support in a letter sent to 
Commissioner Bettman less than twenty-four hours after the hit on Pacioretty:9 4 

We are contacting you to voice our concern over the incident involving 
Max Pacioretty and Zdeno Chara at the Bell Centre in Montreal. This is 
following several other incidents involving career-threatening and life
threatening head shots in the NHL recently. From a corporate social 
responsibility standpoint, it is becoming increasingly difficult to associate 
our brand with sports events which could lead to serious and irresponsible 
accidents; action must be taken by the NHL before we are encountered 
with a fatality. 95 

Air Canada's director of marketing and communications, Denis Vandal's words 
were met with this simple statement from deputy commissioner, Bill Daly: "We referred 
them to our public statement [in regard to the Chara-Pacioretty ruling]. We have no 
intention of engaging them further at this point." 96 

90. Id.  
91. Kevin Paul Dupont, Police open investigation of Chara's hit, THE Bos. GLOBE (Mar. 11, 2011), 

http://www.boston.com/sports/hockey/bruins/articles/2011/03/1 1/police open investigationofcharashit/?page= 
1.  

92. Id.  
93. Id.  
94. Id.  

95. Id.  
96. Id.
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D. NEW YORK ISLANDERS V. PITTSBURGH PENGUINS - FEBRUARY 11, 2011 

On February 11, 2011, the New York Islanders and the Pittsburgh Penguins met on 
Long Island to play a regular season game between the two Atlantic Division rivals. They 
had met nine days previously.  

During that previous meeting, Penguins' forward Maxime Talbot hit Islanders' 
forward Blake Comeau. The hit was legal but the result was a concussion for Comeau.  
Talbot was not penalized for his hit because he did not make contact with Comeau's head.  
The concussion was thought to be the aftereffect of whiplash as Comeau's body went to the 
ice after the hit.97 

Penguins' backup goaltender, Brent Johnson, had also gotten involved during the 
February 2nd meeting between the teams. In a very rare goalie fight, Johnson took on 
Islanders' goaltender Rick DiPietro after DiPietro had hit Johnson's teammate Cooke. After 
Johnson landed one punch, the fight was over, leaving DiPietro with a broken face and on 
the injured reserve list for six weeks. 98 

Each team suspected that fighting would commence fairly quickly once the puck 
dropped during the February 11th game. After seeing Penguins' forward Craig Adams and 
Islanders' forward Michael Haley drop the gloves roughly ten minutes into the first period, 
the Pittsburgh Penguins commentators stated, "Fight number one of the night!"9 9 

The game of February 11, 2011 would result in 346 penalty minutes, 20 game 
misconducts, 65 total penalties, and 15 fighting majors between the teams. 10

4 

1. MATT MARTIN AND MAXIME TALBOT 

During the second period, while the players were moving back up the ice towards 
the Islanders' offensive zone, Islander forward Matt Martin started skating next to Talbot.  
Martin decisively dropped his stick and gloves before attacking and nearly sucker-punching 
an unsuspecting Talbot. Talbot dropped to the ice and curled into a ball, protecting himself 
after having seen Martin's attempt to hit him at the last second. Penguins' defenseman 
Deryk Engelland rushed to Talbot's defense, trying to pull Martin off of Talbot.  

The attack on Talbot sparked two additional fights. Pittsburgh forward Mike Rupp 
took on Islanders' defenseman Travis Hamonic while rare-fighter Penguins' forward Pascal 
Dupuis wrestled with Islanders' forward Josh Bailey. 1 

When asked about the incident the next day, Talbot acknowledged that his hit on 
Comeau on February 2nd was most likely the cause of Martin's attack on him. However, 

98. Katie Strang, Blake Comeau out with concussion, NEWSDAY (Feb. 5, 2011), 
http://www.newsday.com/sports/hockey/islanders/isles-files-1.812028/blake-comeau-out-with-concussion
1.2663349.  

99. Nina Mandell, Injury-prone Islanders goalie Rick DiPietro sidelined 4-6 weeks after fight with Brent 
Johnson, NY DAILY NEWS (Feb. 4, 2011), http://articles.nydailynews.com/2011-02-04/sports/28534668_ 1_rick
dipietro-knee-injuries-tube-fight.  

102. New York Islanders vs. Pittsburgh Penguins All-Out Brawl; YouTuBE (FEB. 11, 2011), 
http://www.youtube.com/watch?v-puManabqlo.  

100. Islanders get revenge on injury-plagued Pens with offensive rout, ESPN.coM, (Feb. 11, 2011, 7:00 PM), 
http://espn.go.com/nhl/recap/_/id/310211012/pittsburgh-penguins-vs-ny-islanders-islanders.  

103. Id.
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Martin stated: "You never expect to get grabbed from behind and punched like that. I'm not 
a guy that would stand down if someone comes to my face and asks me." 102 

The implication was that had Martin challenged Talbot to a fight in revenge for 
Talbot's earlier, non-penalized hit on Comeau, Talbot would have consented. Martin, 
however, had other plans and decided to exact his revenge on Talbot in a way not accepted 
by other players and the commentators for the game.  

After the incident unfolded on the ice, the commentators likened the attack to what 
Bertuzzi had done to Moore seven years earlier. Later, while commentating on another 
fight in that same game, the commentators rattled through the previous fights and related 
Martin's attack on Talbot as "nearly assaulting" him.  

In the end, Martin was suspended for four games and forfeited $41,585.36 in salary 
after the incident.'03 Talbot was not injured and has not missed a game for the Penguins.  

2. ERIC GODARD 

After a vicious hit on Penguins' forward Eric Tangradi from Islanders' forward 
Trevor Gillies (discussed in detail later), Talbot and Islanders' forward Michael Haley got 
into a brief scuffle. At the end of that scuffle, Haley leisurely skated around the ice while 
looking for someone else to fight. He set his sights on Penguins' goaltender Brent Johnson 
and skated down to the opposite end to take on the goalie, who was a willing participant.  

Haley skating towards Johnson prompted Penguins' forward Eric Godard to jump 
off the player bench and defend his teammate. Godard explained his reasoning and if 
anything was said before he left the bench: 

No one said anything. There was all that stuff going down in the corner.  
Max got in a fight with Haley. I remember seeing him skating towards the 
penalty box. I looked down at the pile again. I heard commotion and saw 
him skating towards Johnny. I just jumped and went after him. ... I saw him 
skating towards Johnny and I just kind of went. 104 

The result of Godard's decision to jump off the bench was an automatic ten game 
suspension as detailed in Rule 70.10 of the Official Rulebook.105 Godard, while aware of the 
rule at the time, admitted to not thinking about it when he made the decision to come off the 
bench and aid Johnson in the fight against Haley.106 Godard was also fined $40,322.25. 107 

The Penguins' depleted lineup, due to injuries at the time of the New York 
Islanders game, made Godard slightly regret his decision to defend his teammate, stating 

102. Interview with Maxime Talbot, Sam Kasan in New York, NY. (Feb. 12, 2011), available at 
http://penguins.nhl.com/club/news.htm?id=552506.  

103. Pittsburgh Penguins, NHL Announces Disciplinary Action against Islanders and Penguins, NHL.CoM, 
http://penguins.nhl.com/club/news.htm?id=552579 (Feb. 13, 2011, 12:22 AM).  

104. Interview with Eric Godard, Sam Kasan in New York, NY. (Feb. 12, 2011), available at 
http://penguins.nhl.com/club/news.htm?id=552506.  

105. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 9, Rule 70.10 (2010), available at 

http://www.nhl.com/ice/page.htm?id=26481.  
106. Interview with Eric Godard, Sam Kasan in New York, NY. (Feb. 12, 2011).  
107. Pittsburgh Penguins, NHL Announces Disciplinary Action against Islanders and Penguins, NHL.COM, 

http://penguins.nhl.com/club/news.htm?id=552579 (Feb. 13, 2011, 12:22 AM).
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"We're in a tough spot now with a lot of guys out. Yes I regret it. But no, I'm going to try to 
defend my teammates. I'm kind of torn with that." 108 

Rule 70.10 further states, "The Coach(es) of the team(s) whose player(s) left the 
players' bench(es) or penalty bench(es) during an altercation shall be suspended, pending a 
review by the Commissioner. The Coach(es) also will be fined a maximum of ten thousand 
dollars ($10,000)."109 

Pittsburgh head coach, Dan Bylsma, was not suspended or fined for Godard's 
actions.  

3. TREVOR GILLIES AND ERIC TANGRADI 

With 15:21 left in the third and final period of the game, Penguins rookie forward 
Eric Tangradi was against the boards trying to retrieve and play the puck in the Islanders' 
defensive zone. Islanders' forward, Trevor Gillies, sped from the opposite side of the zone 
to viciously check Tangradi into the glass, landing a high elbow to Tangradi's face. After 
the check, Tangradi brought his hands to his face, possibly injured from the hit. Gillies 
dropped his gloves and his stick before grabbing Tangradi and beginning to punch him in 
and around the face.'" 0 

This action sparked several other fights between the players from both teams that 
remained on the ice, including the fight between Johnson and Haley that prompted Godard 
to come off the Pittsburgh bench. Once Gillies was pulled off of Tangradi, he was sent to 
the open doorway near the section of the boards where the incident took place. Tangradi 
was lying face down on the ice, motionless. Penguins' trainer Chris Stewart came off the 
bench to check on Tangradi.  

While Stewart was tending to Tangradi, Gillies was taunting and harassing the 
injured Penguins player from the open doorway but refrained from coming back onto the 
ice. Stewart eventually helped Tangradi into a kneeling position while Gillies continued 
taunting him. After a few minutes, Tangradi was able to stand and leave the ice on his own.  
He took the journey to the tunnel closest to the visitors' locker room in a half-bent 
position.  

As a result of the hit on Tangradi, Gillies was suspended for nine games and 
forfeited $24,193.53.112. Tangradi suffered a concussion and returned to the Pittsburgh 
lineup in the last game of the regular season on April 10, 2011.113 

a. RETURN TO ICE AND IMMEDIATE EJECTION AND 

SUSPENSION 

Gillies lasted just three shifts into his first game after the nine game suspension 
before earning yet another multi-game suspension. During a New York Islanders and 

108. Interview with Eric Godard, Sam Kasan in New York, NY. (Feb. 12, 2011).  
109. NATIONAL HOCKEY LEAGUE OFFICIAL RULES, 9, Rule 70.10 (2010), available at 

http://www.nhl.com/ice/page.htm?id=26481.  
112. New York Islanders vs. Pittsburgh Penguins All-Out Brawl, YOUTUBE (FEB. 11, 2011), 

http://www.youtube.com/watch?v=puManabqlo.  

113. Id.  
114. The Sports Network, NHL issues discipline for Penguins-Islanders Fracas, ESPN.COM, Feb. 12, 1011, 

http://www.1500espn.com/news/s65692.  

115. Associated Press, Penguins close regular season by beating Thrashers, ESPN.COM, Apr. 10, 2011, 
http://sports.espn.go.com/nhl/recap?gameld=310410028.

196 VOL. 13.2



A DIRTY GAME

Minnesota Wild game, he delivered a blow to the head of Wild forward Cal Clutterbuck.  
The result of the hit was a ten game suspension coupled with forfeiting more than $60,000 
in salary.'1 4 Gillies returned to the ice on March 30, 2011.  

Resulting from the above incidents and a "failure to control their players," the New 
York Islanders franchise was fined $100,000 by the League. The Pittsburgh Penguins were 
not fined. 15 

4. MARIO LEMIEUX'S RESPONSE TO THE GAME 

The three previously described events, as well as the entirety of the New York 
Islanders and Pittsburgh Penguins game that February 11th, prompted a rare statement from 
Penguins' co-owner and legend, Mario Lemieux: 

Hockey is a tough, physical game, and it always should be. But what 
happened Friday night on Long Island wasn't hockey. It was a travesty. It 
was painful to watch the game I love turn into a sideshow like that. The 
NHL had a chance to send a clear and strong message that those kinds of 
actions are unacceptable and embarrassing to the sport. It failed. We, as a 
league, must do a better job of protecting the integrity of the game and the 
safety of our players. We must make it clear that those kinds of actions will 
not be tolerated and will be met with meaningful disciplinary action. If the 
events relating to Friday night reflect the state of the league, I need to re
think whether I want to be a part of it."1 6 

Lemieux's comments came after the suspensions and fines for the players involved 
were handed down by the National Hockey League. While Lemieux's comments were met 
with praise by some, they also sparked allegations of hypocrisy because Lemieux employs 
Cooke, a well-known repeat offender.  

5. TRUSTING THE NATIONAL HOCKEY LEAGUE IN PLAYING JUDGE, JURY, AND 

EXECUTIONER 

When looking at the headline-grabbing incidents described above and the fines and 
suspensions applied in those incidents, the League's self-discipline structure is clearly 
called into question. There are several factors that provide for inconsistencies when the 
League hands down supplemental punishment.  

First, some of the rules are heinously broad in their wording, leaving them open for 
a wide variety of interpretation by referees, players, and the League disciplinarians.  
Stemming from that, there has been a great deal of inconsistency in applying suspensions 
and fines. There have been allegations of favoritism in the Commissioner's office that have 
some questioning Colin Campbell's qualifications as the authoritarian for discipline.  

Others wonder if the self-discipline system actually leads to the prevention of rule 
breaking or if the largely soft and inconsistent additional fines and suspensions allow the 
players to feel invincible. All of this ultimately culminates in a showing of the need to 

114. Dave Caldwell, Islander Last 3 shifts Before Earning Another Suspension, NYTIMES.COM, Mar. 4, 
2011, http://www.nytimes.com/2011/03/05/sports/hockey/05islanders.html.  

115. Pittsburgh Penguins, NHL Announces Disciplinary Action against Islanders and Penguins, NHL.COM, 

Feb. 13, 2011, http://penguins.nhl.com/club/news.htm?id=552579.  

116. Pittsburgh Penguins, Statement from Pittsburgh Penguins Co-Owner and Hockey Hall of Famer Mario 
Lemieux, NHL.COM, Feb. 13, 2011, http://penguins.nhl.com/club/news.htm?id=552602.
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change the custom of hockey, which will in turn change how courts decide to tailor any 
additional legal punishments.  

A. BROADLY STATED RULES 

One major problem with some of the rules is the lack of specificity in the wording.  
Rule 48, for example, reads, "[a] lateral or blind side hit to an opponent where the head is 
targeted and/or the principle point of contact is not permitted." 117 Nowhere in the rule is the 
word "intentional," yet most of the rule's application has been limited to hits found to have 
been intentional.  

To illustrate, the hit on Crosby during the Winter Classic involved the head as the 
principle point of contact. Since the rule does not state that the hit must be intentional, only 
that "the head is targeted and/or the principle point of contact," one would assume that 
Steckel would have been penalized for the hit on Crosby. He was not.  

Later, in describing the prescribed discipline for the illegal check to the head, the 
rules state a method for discipline if the hit was, in fact, intentional: "Rule 48.5 Match 
Penalty - The Referee, at his discretion, may assess a match penalty if, in his judgment, the 
player attempted to or deliberately injured his opponent with an illegal check to the 
head." 118 

To clarify the inconsistency over the role of intent demonstrated in the rule, 48.5 
might further explain that the hit to the head need not be intentional for a penalty to be 
assessed.  

However, that clarification would still leave open the question of what type of 
intent 48.5 speaks to. One could argued that the intent needed is merely a intent to injure 
rather than a intent to hit the head.  

When it comes to the Rulebook, each rule should be specific enough that 
rapid-fire questioning of the rule's meaning, as described above in reference to Rule 48, is 
not readily possible.  

B. INCONSISTENCIES IN DISCIPLINE 

The League takes into account several different factors when evaluating if a hit 
should receive supplemental discipline: the hit, the result of the hit, the circumstances 
surrounding the hit, and whether the offender has been given supplemental discipline in the 
past. Repeat offenders are judged more harshly and subsequently receive more severe 
discipline as opposed to first-time offenders.  

A more violent hit from a first time offender will likely result in little to no 
discipline from the League - see Steckel and Chara. However, a severely less violent hit 
from a repeat offender will cause the League to suspend the player for longer periods of 
time - see Cooke and Gillies.  

This approach seems contradictory to how the League wants to change the game.  
By saving the harsher punishments for repeat offenders, regardless of the viciousness of the 
hit, the League leaves the door open for a player who hasn't yet been given supplemental 

117. National Hockey League Official Rules, NHL.COM, 6, Rule 48.1 (2010), 
http://www.nhl.com/ice/page.htm?id=64063.  

118. Id. at Rul. 48.5.
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discipline to decide to take a violent hit in a heated moment of a game, knowing he will 
escape relatively unscathed.  

Tougher punishments based on the viciousness of the hit, not based on repeat 
offender status, would seem to be better in putting a stop to the unnecessarily violent hits in 
the game.  

C. SELF-DISCIPLINE AND PREVENTION 

If the above events are any indication at how well the League is self-disciplining 
its players, violent hits and repeat offenders will be around in the NHL for a long time. The 
League's goal in handing out supplemental suspensions and fines is to deter players from 
making the same mistakes. However, with the need to look at whether someone is a "repeat 
offender," the League is inherently acknowledging that those suspensions and fines are 
failing to fulfill their goal.  

Repeat offenders are clearly not getting the message from their previous 
suspensions or fines. Gillies and Cooke are two examples. Perhaps the wording of the rules 
is too ambiguous and leads to insufficient and inconsistent discipline. Perhaps the discipline 
for first time offenders is not harsh enough.  

Regardless of the reason, the self-discipline structure of the League is not working.  
Even if it was, it would not deter courts from taking action when need be. "No sports 
league, no matter how well organized or self-policed it may be, should thereby render the 
players in that league immune from criminal prosecution." 1 9 

If the League wants to send a message and prevent unnecessary violence from 
occurring on the ice, Martin's near assault on Talbot during the Islanders and Penguins 
game on February 11th, should have received a harsher punishment than Godard's 
automatic suspension for coming off the bench to defend a teammate. The only reason 
Martin did not receive a longer suspension was because Talbot was not injured as a result of 
the attack. Both Martin and Talbot were lucky Talbot saw the attack out of the corner of his 
eye at the last second. If Talbot had not, he would have been the next Steve Moore. Martin 
would have been the next Todd Bertuzzi.  

Both of the vicious attacks, Martin's on Talbot and Gillies' on Tangradi, during 
that game on Long Island received lesser punishments than Godard's automatic suspension.  
As seen above, Gillies' suspension did not. Instead of awarding Gillies a much longer 
suspension for repeating unnecessary violent conduct, the League gave him a suspension 
just one game longer than his previous.  

If self-discipline is not preventing violent acts from occurring in a game, 
something else must change. One thing that can change is the custom of the sport, but 
unfortunately,.that change might not be beneficial to the players.  

D. CHANGING THE CUSTOM OF HOCKEY 

Changing the custom of hockey-or any sport, for that matter-is rather difficult.  
One of the most exciting aspects of hockey has been the fighting and violent nature of the 
sport. Fans cheer when two opponents drop their gloves to duke it out on the ice. Players are 
applauded by the fans and their teammates when they finish fighting. The rules disallow and 

119. R. v. Bertuzzi, 2004 CarswellBC 3066 (B.C. Prov. Ct.), para. 36 (WL)..
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punish fighting, but do not prevent players from continuing to engage in fights to rile up 
their team, put on a show for the fans, or enact a little revenge.  

Justice Weitzel's opinion in the Bertuzzi case has the following to say about 
fighting and its role in hockey: 

I am not so naive as to suggest that fights are not a part of hockey. I will 
leave aside the issue of whether they should be, but the fact of the matter is 
that hockey is a sport in which there is significant physical contact, and in 
certain circumstances fighting is considered to be part of the game. It is not 
a sanctioned part of the game, but it is part of the game, which is sometimes 
punished by the imposition of penalties.1 2 0 

Since the rules have not deterred fighting, one wonders if they will deter violent 
hits because of the addition of Rule 48. If the rule is in the Rulebook, it is because that type 
of hit has become a part of hockey custom. There have been enough checks to the heads of 
players that there was a need for the rule against them. Players can come to expect those 
types of hits.  

If the rule adds hits into the custom of the sport, this will affect the way a player 
will be able to seek successful litigation against another player who seriously injured them 
or ended their career. The courts have been able to somewhat determine what falls into the 
custom of hockey. Actions by players that clearly overstep those boundaries have been 
punished by the legal system in Canada.  

Thepunishments and legal prosecutions of McSorley and Bertuzzi were notorious 
and well known throughout the hockey world. The Montreal police investigation into the 
Pacioretty and Chara incident is the latest in the Canadian government's effort to crack 
down on the unnecessary violence found in their nation's most popular sport.  

McSorley and Bertuzzi's deliberate attacks on opponents were seen as being 
outside the custom and realm of the sport. Chara's hit on Pacioretty, though violent, can be 
argued to be part of the game. The contention in the legal system lies not with what is a 
clear violation but what is in the gray area. The broad rules and inconsistent discipline do 
not help determine what is seen as custom in the sport and what could potentially be 
conduct that would not be allowed by the League or the justice system.  

6. CONCLUSION 

The addition of new rules from the NHL Commissioner can have a profound 
impact on the legal rights of a player. The denouncement of illegal checks to the head, 
acknowledges their existence in the sport. Those kinds of checks are ones that players can 
expect might happen during the course of the game.  

However, an intentional check to the head, resulting in grave injury, can still be a 
part of the game, but can also be considered assault. If new rules are established, the 
wording of those rules should be specific enough to determine what is accepted as part of 
the custom of the sport and what will not be tolerated either by the League or the legal 
system.

120. Id. at para. 35.
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