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Sunset Advisory Commission

SUMMARY 

In 2001, the Legislature enacted the Self-Directed Semi-Independent (SDSI) 
Project Act and granted the Accountancy, Architecture, and Engineers boards 
SDSI status. Having SDSI status gives an agency the authority to operate 
outside of the appropriations process by making the agency entirely responsible 
for its own operations and expenses, including establishing its own budget and 
setting its fees accordingly.  

From the beginning, oversight agencies and the Legislature had questions and 
concerns about the soundness of the policy decision to give state agencies so 
much independence, and whether or not the SDSI concept 
would prove effective. Proponents of the SDSI concept 
pointed to benefits such as agencies being able to offer higher The Stt 
salaries to recruit and retain more experienced staff and to approach 
respond more quickly to changing regulatory environments. status lit 
However, these claims were tempered by the inherent risks consis 
associated with the significant loss of legislative oversight 
of these agencies.

ate's piecemeal 
to granting SDSI 

mits needed and 
tent oversight.

'These ongoing questions and concerns led to several legislatively directed Sunset 
evaluations of the SDSI Act. In each of these evaluations, Sunset found no 
evidence of agencies running amok, as many feared. In fact, Sunset's evaluation 
of the SDSI Act in 2012 found that the three original SDSI agencies were 
operating appropriately and that the SDSI Act was working as intended. As 
such, the Sunset Commission recommended continuing the SDSI Act and 
removing its pilot project status in 2013, and the Legislature agreed. However, 
the Sunset evaluation also found that the SDSI Act did not provide needed 
safeguards to ensure ongoing oversight and prevent potential abuse. In 
response, the Legislature enacted several additional requirements to address 
these concerns. While these requirements addressed Sunset's concerns, they 
only applied to the three original agencies under the SDSI Act.  

Since 2001, five other agencies gained SDSI status through provisions added 
to their own individual agency statutes, not through the SDSI Act (the Texas 
Department of Banking,Texas Department of Savings and Mortgage Lending, 
Office of Consumer Credit Commissioner, Credit Union Department, and 
Texas Real Estate Commission, including the Texas Appraiser Licensing and 
Certification Board). 'Ihis piecemeal approach to granting SDSI status has 
resulted in inconsistent statutory requirements among the SDSI agencies - in 
particular, the new safeguards that are only found in the SDSI Act - which 
limits needed and consistent oversight.  

To address concerns with the inconsistent approach to granting SDSI status 
and continued reservations about the SDSI concept overall, the 83rd Legislature 
directed Sunset to conduct yet another SDSI study and report its results and 
recommendations to the Legislature prior to the 84th Legislative Session. 'This 
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current study focuses on the State's approach to the 
SDSl Agencies Study SDSI process overall, specifically the criteria for 

granting and revoking SDSI status, requirements 
The Sunset Commission study must address the t nueaeut vrih fSS gnis n 
following aspects of the State's approach toward to ensure adequate oversight of SDSI agencies, and 
managing the SDSI status of state agencies: any appropriations issues related to transitioning 

an agency to and from SDSI status. 'Ihe textbox, 
* criteria and processes for determining whether a SDSIAgencies Study, details this charge. Several 

state agency should be given SDSI status or if this S~~ece tddtisti hre eea 
status should be revoked; elements of the study have already been addressed, 

as SDSI status already authorizes SDSI agencies 
* appropriations issues related to transitioning an to contract for services, including with other state 

agency to SDSI status or back to regular agency agencies, and criteria related to the review of 
status; complaints already exist as part of Sunset's model 

* reporting and measures to ensure adequate state standards and would be applied during the review 
oversight of SDSI agencies; of an SDSI agency under a Sunset review.  

* procedures for SDSI agencies to contract with Overall, this study determined that the State 
other agencies; has an undefined and inconsistent approach to 

* procedures for Sunset review of SDSI status; and managing the SDSI process, which exposes the 
State to unnecessary risk. No single entity is 

* criteria for review of complaint procedures and responsible for administering and overseeing 
disposition. the SDSI process. 'Iherefore, a comprehensive 

process with clearly-defined requirements for 
obtaining and retaining SDSI status does not exist. Instead, the Legislature has granted SDSI status 
haphazardly, through various statutes, resulting in agencies gaining SDSI status with minimal vetting, 
and operating with different reporting requirements and inconsistent oversight. Without a single SDSI 
process in place, agencies will continue to ask for and potentially gain unique SDSI provisions within 
their own statutes that undermine effective oversight. Additionally, the concerns about accountability 
and oversight of SDSI agencies are magnified when considering granting SDSI status to health-related 
and larger licensing agencies, where fiscal mismanagement and lax regulation can directly affect the lives 
of thousands of Texans.  

Summary of Results 
As a result of this study, Sunset staff provides the Sunset Commission the following recommendations 
regarding the self-directed semi-independent status of state agencies.  

" Require the Legislative Budget Board to develop and administer a process for obtaining SDSI status 
and overseeing SDSI agencies.  

* Expand reporting and monitoring requirements of agencies subject to the SDSI Act to help improve 

oversight.  

" Place all current SDSI agencies under the SDSI Act.  

SThe Senate Finance and House Appropriations Committees should consider establishing a moratorium 
on expanding SDSI status during the 84th Legislative Session.

2 Self-Directed Semi-Independent Status of State Agencies Staff Study 
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The Lack of a Comprehensive and Consistent Approach to Self
Directed Semi-Independent State Agency Oversight Creates Risks for 
the State.  

Background 
In 2001, the Legislature enacted the Self-Directed Semi-Independent (SDSI) Agency Project Act, 
which exempts agencies with SDSI status from the General Appropriations Act and process, and other 
state laws inconsistent with this status. TIhe SDSI agencies must still comply with other general state 
laws such as the Public Information and Open Meetings acts and with general state agency provisions.  

Having SDSI status is meant to improve agency operations by providing greater flexibility in budget 
development, including allowing for higher salaries to recruit and retain staff, enabling agencies to 
respond more quickly to changing regulatory environments, and helping agencies address their capital 
needs, such as maintenance and information technology. 'Ihe SDSI Act allows agencies to control their 
own funds and budgets to take care of their operations without having to request funding and receive 
budgetary oversight from the Legislature. SDSI agencies set their own fees and operate on the revenue 
collected, and their governing boards approve their annual budgets rather than the Legislature. T1he 
SDSI Act makes each agency responsible for all direct and indirect costs, including employee benefits 
and retirement costs, and costs incurred by any state agency, including work performed by the State 
Auditor's Office (SAO) and the Office of the Attorney General (OAG). In addition, each agency must 

annually remit a specified fixed sum to general revenue.  

In 2001, the Legislature first granted SDSI status to the Texas State Board of Public Accountancy, Texas 
Board of Professional Engineers, and Texas Board of Architectural Examiners and, since that time, has 
granted SDSI status to five additional agencies, as shown in the textbox on the following page, SDSI 
Timeline. 'The Legislature has also granted very limited SDSI status to two divisions within the Texas 
Department of Insurance. However, as statutorily 
directed, this study only addresses granting, Sources of Agencies'SDSI Status 
monitoring, and revoking the self-directed status 

of agencies.' While the first three agencies received Chapter 427, Government Code (SDSI Act) 

SDSI status under the actual SDSI Act, the finance o Texas State Board of Public Accountancy 
and real estate-related agencies received SDSI 9 Texas Board of Professional Engineers 
status through provisions in their enabling statutes, * Texas Board of Architectural Examiners 
as shown in the textbox, Sources ofAgencies'SDSI 
Status.2  Chapter 16, Finance Code 

In 2012, the Sunset Commission reviewed the SDSI * Texas Department of Banking 

Act and found that it should be continued but with * Texas Department of Savings and Mortgage 
additional safeguards to ensure adequate controls Lending 

and oversight. 3 The review also recommended * Office of Consumer Credit Commissioner 
that the Legislature consider temporarily halting * Credit Union Department 
further enactment of SDSI agency status until it 
can assess the overall approach to SDSI and the Chapter1105, Occupations Code 

impact it has on effective agency oversight. o Texas Real Estate Commission, including the Texas 
Appraiser Licensing and Certification Board 
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SDSI Timeline 

2001 Legislature enacts SDSI Project Act and grants SDSI status to: 

" Texas State Board of Public Accountancy 

" Texas Board of Professional Engineers 

" Texas Board of Architectural Examiners 

2002-2003 Sunset Commission reviews the SDSI Act and recommends its abolishment. However, the Legislature 
continues the SDSI Act and requires Sunset to conduct a subsequent review in 2009, giving SDSI 
agencies more time to establish a record under the SDSI Act. (Senate Bill 1382, Armbrister) 

2009 'The Legislature postpones the Sunset review of the SDSI Act to align it with the review of the SDSI 

agencies in 2013. (House Bill 3249, Truitt) 

Legislature grants SDSI status to the following agencies but not under the SDSI Act (House Bill 

2774, Truitt): 

" Texas Department of Banking 

" Texas Department of Savings and Mortgage Lending 

" Office of Consumer Credit Commissioner 

" Credit Union Department 

2011 Legislature grants SDSI status to the following agencies but not under the SDSI Act: 

" Texas Real Estate Commission (Senate Bill 1000, Eltife) 

" Texas Appraiser Licensing and Certification Board (Senate Bill 1000, Eltife) 

" Two divisions within the Texas Department of Insurance (Senate Bill 1291, Hegar) 

2012-2013 Sunset Commission reviews the SDSI Act and recommends its continuation. The Legislature 

continues the SDSI Act. (House Bill 1685, Price) 

The Legislature requires Sunset to review the standards for granting SDSI status to state agencies 

and issue a report in 2015. (House Bill 1675, Bonnen) 

As a result, the 83rd Legislature clarified that agencies under the SDSI Act must comply with all state 
laws that do not conflict with SDSI status and use the comptroller's Uniform Statewide Accounting 

System. In addition, the Legislature required these SDSI agencies to remit administrative penalties to 
general revenue and include more detailed budgetary and performance data in their annual reports. 'The 
Legislature also required the Sunset Commission to review the SDSI status of all agencies under the 
SDSI Act as part of their Sunset review and required SDSI agencies to pay these review costs.4 

Further, the Legislature required Sunset, in consultation with the Legislative Budget Board (LBB), to 

perform another study on the SDSI status of state agencies to specifically address criteria for granting 
and revoking SDSI status, adequate oversight of SDSI agencies, and any appropriations issues related 
to transitioning an agency to and from SDSI status. 5 'This study fulfills these requirements but does not 
take on the more fundamental policy question of whether the SDSI concept is an appropriate suspension 
of legislative authority and oversight.

4 Self-Directed Semi-Independent Status of State Agencies Staff Study 
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Results 
Not having a consistent approach for granting, overseeing, and 
revoking SDSI status exposes the State to unnecessary risk.  

Controlling revenues and expenditures, and holding agencies accountable for 
performance through the appropriations process is at the heart of legislative 
authority and oversight. The appropriations process allows the Legislature to 
closely monitor agency operations and set agency priorities through the power of 
the purse. For several of the current SDSI agencies, the appropriations process 
was the primary opportunity for the Legislature to oversee their operations 
and performance. In addition, the reporting requirements associated with 
the appropriations process, such as Legislative Appropriations Requests and 
performance measures, provided consistent and valuable information for other 
oversight entities such as LBB, SAO, and Sunset.  

Removing agencies from the appropriations process and allowing them to operate 
without close fiscal oversight has potential risks, including the opportunity for 
abuse of this flexibility and possibility that without the appropriations process 
as a buffer, regulatory programs may be overly influenced by the regulated 
community that underwrites the cost of these agencies. Even though agencies 
with SDSI status tend to be smaller occupational licensing agencies, they can 
experience significant problems when operating outside of appropriations due 
to inadequate expertise and budgetary controls. For example, an SAO report 
found significant problems with the Texas Real Estate Commission's (TREC) 
ability to meet statutory requirements for developing accurate financial reports 
and correctly accounting for licensing revenues.6 

In 2012, Sunset found that the disparate treatment of agencies caused by the 
State's incremental approach to granting SDSI status increases the risk that 
the State may lose control of one of the SDSI agencies. 7 Based on Sunset 
staff's most recent assessment of the State's approach to SDSI, these concerns 
continue to exist,. as do significant concerns with the SDSI concept overall.  
This report recommends implementing a more comprehensive and consistent 
method of evaluating, approving, and overseeing the SDSI status of state 
agencies to help mitigate these ongoing concerns as well as the potential risks 
associated with the loss of legislative oversight through SDSI.

The Legislature 
has granted SDSI 

status to eight 
state agencies.

* Inconsistent approach to granting SDSI status. As previously noted, only 
three of the eight SDSI agencies operate under the actual SDSI Act. The 
remaining five agencies gained SDSI status through independent legislation 
and ultimately their own separate statutes. While each agency must abide 
by similar SDSI statutory provisions, as time goes on, the potential for any 
of these statutes to be separately modified increases, allowing for numerous 
variations on zhe statutory SDSI requirements. For example, the previous 
Sunset review of the SDSI Act resulted in a significant expansion of 
reporting requirements to improve legislative oversight; however, the five 
agencies not under the SDSI Act are not subject to these requirements or 
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The State lacks a 
means to ensure 

each agency 
considered for 

SDSI status 
is capable 

of operating 
effectively 
outside the 

appropriations 
process.

No single 
entity is tasked 
with regular 
monitoring of 
SDSI agencies.

any of the other statutory improvements added to the SDSI Act. Ihese 
different requirements and the potential for even greater statutory disparities 
in the future, make oversight difficult and agency comparisons impossible.  

Having a disjointed approach to granting SDSI status not only leads to 

agencies operating under different statutory requirements but also fails to 
ensure that each agency being considered for SDSI status is uniformly and 

adequately screened for the ability to operate with fiscal restraint and effectively 

carry out its mission outside of the appropriations process. Currently, no 
process exists to thoroughly evaluate each agency's financial and operational 

performance to ensure it can function effectively under the considerable 
funding and oversight flexibility granted by SDSI status. Given concerns 
about the ability of current SDSI agencies to operate effectively, expansion 

of SDSI status to other professional licensing and regulatory agencies should 
be approached consistently and deliberately, with sufficient information and 
data to support the decision to grant SDSI status or not.  

9 Lack of continuing oversight. Currently, LBB, SAO, Sunset, and the 

Comptroller of Public Accounts have limited oversight and assistance 
responsibilities related to SDSI agencies. Oversight efforts are limited to 
reviewing reports, conducting audits, and providing technical assistance.  

However, no single entity is tasked with regular monitoring of SDSI 
agencies. The SDSI Act does require SAO to contract with SDSI agencies 
for financial and performance audits. However, the SDSI Act does not 
specify the frequency of these audits to ensure SAO regularly reviews these 
agencies to help identify any problems early, before they become potential 
liabilities for the State. 8 While the Sunset Commission has authority to 
review SDSI status as part of each SDSI agency's regular Sunset review, 
the agencies typically only undergo Sunset review every 12 years. Sunset 
is not in a position to evaluate an agency's ongoing SDSI reports and 
performance data to detect problems sooner than every 12 years. Further, 
should an SDSI agency experience a significant problem of any sort, no 
single oversight entity is responsible for alerting the Legislature.  

While the Legislature recently added more detailed reporting requirements 
to the SDSI Act, this review identified the need to further strengthen the 
requirements. For example, Sunset found that a lack of consistent, detailed 

budget information makes it difficult to understand SDSI agency budgets 

and accurately track the flow of revenues and expenditures. As noted in the 
SAO report,TREC did not provide a full accounting of its budget, omitting 

$33.1 million in nonoperational pass-through revenues, expenditures, and 
transfers. 9 While the SDSI Act requires SDSI agency budgets be developed 
using Generally Accepted Accounting Principles, this does not ensure budget 
documents are completed in standard formats and with sufficient detail to 
provide a clear picture of all revenues and expenditures. In addition, the 

SDSI Act currently requires the agencies to report their annual financial 
and performance data on November 1, but this date does not coincide with 
the required November 20 submission date for their annual financial report, 

creating additional work for the agencies and potentially undermining the

6 Self-Directed Semi-Independent Status of State Agencies Staff Study 
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accuracy of the reported data.1 0 If the Legislature chooses to grant SDSI 
status to larger, more complex agencies, reporting budgetary and performance 
information with greater transparency and detail will become increasingly 

important.  

9 No process for transitioning agencies back to the appropriations process.  
While the future is uncertain, the potential exists for an SDSI agency to 
move back to the appropriations process. However, the SDSI Act provides 
no guidance on how to effectively transition an SDSI agency back to the 
appropriations process, and a defined transition process does not exist.  
The SDSI Act does not address key steps such as developing transitional 
budgets, performance measures, and standard oversight mechanisms.  
Without a well-defined transition process, if the Legislature were to revoke 
an agency's SDSI status, LBB would likely need to treat the agency as if 
it were newly created. While an SDSI agency would have a budget and 
some performance measures in place, LBB would likely have to create a 
baseline budget and new performance measures since SDSI agencies do 
not typically budget in the same way as appropriated agencies and are able 
to set their own performance measures.  

Recommendations 

Change in Statute 
1.1 Require the Legislative Budget Board to develop and administer a process for 

obtaining SDSI status and overseeing SDSI agencies.  

Under this recommendation, LBB would develop and manage the SDSI process for the state. 'Ihe process 
would include developing and administering an application process that any state agency requesting 
SDSI status would be required to complete. Agencies that currently have SDSI status would be exempt 
from the application process. 'The process would also provide for ongoing oversight of all SDSI agencies 
and a consistent way to revoke SDSI status and transition agencies back to the appropriations process 
if needed.  

SDSI Application Process 
To be considered for SDSI status, a state agency would be required to: 

e undergo an SAO financial and performance audit within four years of submitting the application 

for SDSI status; 

* hold a public hearing on the need for SDSI status and decide by an official vote of the agency's 
governing board whether or not to apply to LBB for SDSI status; and 

* submit an SDSI application to LBB, concurrent with the agency's Legislative Appropriations Request, 
four years in advance of when the SDSI status would become effective.  

As part of the SDSI application, agencies must include a statement of need for SDSI status, including 
anticipated benefits and potential drawbacks; data showing a history of and continuing ability to operate 
effectively and protect the public's interest; documentation of adequate budgetary processes and controls; 
any fiscal impacts to other state accounts or other state agencies; and documentation showing that SDSI 
status would be revenue neutral to the State.
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LBB would be authorized to determine the format of the application and could require any additional 
information to best evaluate an agency's ability to effectively operate under the SDSI Act, such as the 
financial expertise of board members and staff; certification that no conflicts of interest between board 
members, staff, and regulated professions or entities exist; any public and stakeholder comments related 
to the agency's SDSI status; and any affected contracts, facilities, properties, and leases. Based on its 
review and analysis of the application and other materials, LBB staff would make a recommendation to 

the appropriative committees on whether or not an agency should be granted SDSI status.  

Ongoing Oversight 
An agency with SDSI status must continue to demonstrate its effectiveness in carrying out its mission, 

including protecting the public's interest; financial soundness, including its ability to raise sufficient 
revenues and maintain operating reserves; ability to meet all financial obligations, including retirement 

and health benefit costs; and ongoing compliance with all application requirements and statutory reporting 

requirements, as well as a satisfactory audit history, including the agency's ability to remedy findings.  

LBB would be expected to monitor SDSI agencies on a regular basis and authorized to develop any 

additional reporting requirements for this purpose. LBB staff could make recommendations to address 

any identified problems to the appropriative committees and the Legislature, including a recommendation 
to revoke an agency's SDSI status. LBB would be authorized, but not required, to recover the costs 

associated with the SDSI application process and any ongoing oversight.  

SDSI Revocation Process 
LBB would be statutorily authorized to develop a process and criteria to determine when recommending 
revocation of an agency's SDSI status to the Legislature is warranted. If the Legislature revokes an 

agency's SDSI status, LBB would facilitate the transition of an SDSI agency back to the appropriations 
process. Ihe transition would likely include establishing a new budget pattern and performance measures; 

determining the placement and use of agency funds; developing any necessary riders; and evaluating 
the status and disposition of agency contracts, facilities, properties, and leased space. In addition to any 

SDSI revocation process that LBB develops, the Legislature could also revoke an agency's SDSI status 
based on a recommendation from the Sunset Commission through the agency's Sunset review.  

1.2 Expand reporting and monitoring requirements of agencies subject to the SDSI 
Act to help improve oversight.  

'Ihis recommendation would require all agencies operating under the SDSI Act to provide more 
complete budget information, including reporting all nonoperational and pass-through revenues and 

expenditures in a consistent format prescribed by LBB. 'Ihe SDSI agencies would also be required to 
undergo an SAO financial and performance audit every six years to ensure more consistent and ongoing 
oversight, but this requirement would not prevent SAO from performing a risk-based audit any time it 

deems necessary. Finally, this recommendation would align the SDSI agency annual performance and 
financial data reporting date with the submission date of the annual financial report by changing the 
reporting date from November 1 to November 20. Requiring SDSI agencies to provide more detailed 
and transparent financial data would give oversight agencies, such as LBB, SAO, and Sunset, a more 

accurate picture of the SDSI agencies'financial status. Also, presenting this information in a consistent 
format would allow for easier comparison of SDSI agency performance.

8 Self-Directed Semi-Independent Status of State Agencies Staff Study 
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1.3 Place all current SDSI agencies under the SDSI Act.  

While not specifically required as part of this study, Sunset staff identified a significant risk in having 
essentially three different sets of SDSI statutes in place governing eight state agencies. To provide 

for more consistent administration and effective oversight of all SDSI agencies, the following finance 
and real estate-related SDSI agencies would be made subject to the SDSI Act and the separate SDSI 
provisions would be removed from their individual statutes.  

" Texas Department of Banking 

* Texas Department of Savings and Mortgage Lending 

" Office of Consumer Credit Commissioner 

" Credit Union Department 

" Texas Real Estate Commission/Texas Appraiser Licensing and Certification Board 

Placing these agencies under the SDSI Act would ensure a single set of reporting requirements and 
controls applies to all SDSI agencies. Further, these agencies would be held to the same standard of 
remitting all administrative penalties to general revenue, as the agencies currently under the SDSI Act 
do. In addition, TREC would no longer pay annual retainers to SAO, OAG, and the State Office of 
Administrative Hearings. Instead, TREC would reimburse these agencies for any services rendered.  
Also, each agency's SDSI status would be evaluated as part of the agency's regular Sunset review.  

Change in Appropriations 
1.4 The Senate Finance and House Appropriations committees should consider 

establishing a moratorium on expanding SDSI status during the 84th Legislative 
Session.  

'This recommendation expresses the intent of the Sunset Commission that the Senate Finance and House 
Appropriations committees temporarily suspend granting SDSI status to any other state agencies until 
the Legislature is able to adopt a more comprehensive and consistent approach for managing the SDSI 
process.  

Fiscal Implication 
These recommendations would have an overall positive fiscal impact to the State based on the administrative 
penalty revenues that would be deposited to the General Revenue Fund. However, the amount of 
these revenues could not be estimated since administrative penalties collected by agencies vary year 
to year. Regarding Recommendation 1.1, LBB would be authorized, but not required, to recover any 
costs associated with overseeing SDSI agencies by assessing a cost reimbursement fee to be paid by the 
SDSI agencies. Under Recommendation 1.2, TREC Would no longer pay annual retainers to SAO, 
OAG, and the S:ate Office of Administrative Hearings; however, this would not have a significant fiscal 
impact because under the SDSI Act, TREC would reimburse these entities for the actual costs of any 
services rendered.
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