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PREFACE

The Pattern Jury Charges Committee-Criminal is very happy to present the fifth vol

ume of the Texas Criminal Pattern Jury Charges series. This volume contains model 

jury instructions on preparatory crimes: conspiracy, solicitation, attempt, organized crim

inal activity, and directing street gangs. We believe that this volume will be a valuable 

resource to the bench and bar.  

The Committee began its work in 2006 by developing a methodology that addressed 

both the necessity of stating the law in statutory terms and the need to provide charges in 

language juries could comprehend. To achieve this, the Committee designed an outline 

that explicitly states the relevant statutes and legal definitions and then applies the law to 

the facts in common-sense language. Each section is clearly identified, and the arrange
ment was designed to enhance readability for the jury, enabling them to more easily 

understand how the law should be applied to the facts presented at trial. Extensive com

mentary on the law underlying each charge is also provided to ensure attorneys have all 

the information needed to use the charges with confidence.  

This new volume could not have been written without the hard work and good humor 

of the members of the Committee. This project is possible only because of their dedica

tion and spirit of cooperation. The Committee includes practitioners representing both 

sides of the bar, trial and appellate judges, and law professors, all of whom brought their 

in-depth understanding, experience, and perspective to the drafting and review of this 

new volume.  

The Committee would also like especially to thank Judge Cathy Cochran, our liaison 

to the Texas Court of Criminal Appeals. Her insight and support have been both invalu

able and a pleasure.  

In addition we would like to thank Alan Levy, who chaired the Committee from its 

inception until June 2014. His leadership, balanced perspective, and sense of humor 

were essential to the production of the entire series.  

-George Dix, Chair

xv
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INTRODUCTION

1. PURPOSE OF PUBLICATION 

The purpose of this volume is to assist the bench and bar in preparing the court's 

charge in jury cases. It provides general instructions for both the guilt/innocence and 

punishment stages of the trial; certain special instructions; and instructions covering 

crimes defined in chapter 15, "Preparatory Offenses," and chapter 71, "Organized 

Crime," of the Texas Penal Code. The jury instructions are suggestions and guides to be 

used by a trial court if they are applicable and proper in a specific case. Of course, the 

exercise of professional judgment by the attorneys and the judge is necessary in every 

case.  

2. SCOPE OF PATTERN CHARGES 

A charge should conform to the pleadings and evidence of the particular case. Occa

sions will arise for the use of instructions not specifically addressed herein. Even for the 

specific instructions that are addressed in this volume, trial judges and practitioners 

should recognize that the Committee may have erred in its perceptions and that its rec

ommendations may be affected by future appellate decisions and statutory changes.  

3. PRINCIPLES OF STYLE 

a. Basic philosophy. This volume embodies the Committee's recommendation 

that several basic and reasonable changes can and should be made to how juries are 

instructed in criminal trials. Although they are the result of long and careful consider

ation by members drawn from the bench, prosecutors' offices, defense practice, and aca

demia, the jury instructions in this volume have no official status. Appellate courts are 

unlikely to regard trial judges' refusal to use the Committee's jury instructions as revers

ible error. These instructions will be used, then, only if trial judges are willing to exercise 

their considerable discretion to adopt them in particular cases.  

b. Simplicity. Criminal litigation by its nature often raises difficult questions for 

juries to resolve. Compound that difficulty with the current practice of drafting instruc

tions almost verbatim from the statutes, occasionally inherently ambiguous themselves, 

and an onerous task lies ahead of juries. The Committee concluded that plain language in 

criminal jury instructions is both desirable and permissible and has therefore sought to 

be as brief as possible and to use language that is simple and easy to understand.  

c. Bracketed material. Several types of bracketed material appear in the jury 

instructions. In a bracketed statement such as "[indictment/information]," the user must 

choose between the terms or phrases within the brackets. The choices are separated by 

forward slash marks. Alternative letters or phrases may also be indicated by the use of 

brackets. For example, "county[ies]" indicates a choice between the words "county" and 

"counties." In a bracketed statement such as "[name of accomplice]," the user is to sub

stitute the name of the accomplice rather than retaining the bracketed material verbatim.

xvii



INTRODUCTION

Material such as "[include if applicable: .. .]" and "[describe purpose]" provides guide
lines for completing the finished jury instruction and should not be retained verbatim in 
the document.  

d. Use of masculine gender For simplicity, the jury instructions in this volume 
use masculine pronouns. These pronouns are not enclosed in brackets, but the user 
should, when drafting jury instructions for a particular case, replace the pronouns with 
feminine versions wherever appropriate. The jury instructions in this volume do, how
ever, use disjunctive pairs of masculine and feminine pronouns when the identity of a 
person will not be known at the time the instructions are given to the jury (for example, 
"have your foreperson sign his or her name").  

4. COMMENTS AND CITATIONS OF AUTHORITY 

The discussions and comments accompanying each jury instruction provide a ready 
reference to the law that serves as a foundation for the instruction. The primary authori
ties cited in this volume are the Texas Penal Code, the Texas Code of Criminal Proce
dure, and Texas case law.  

5. USING THE PATTERN CHARGES 

For general guidelines on drafting a criminal jury charge, refer to the section titled 
"Quick Guide to Drafting a Jury Charge," which follows this introduction. For matters 
specific to any instruction included in this volume, refer to the commentary in chapter 1 
of this volume, any general commentary that begins the chapter containing the instruc
tion in question, and the commentary specific to and following the instruction itself.  
Finally, preparation of a proper charge requires careful legal analysis and sound judg
ment.  

6. DOWNLOADING AND INSTALLING THE DIGITAL PRODUCT 

The complimentary downloadable version of Texas Criminal Pattern Jury Charges
Preparatory Crimes contains the entire text of the printed book. To download the digital 
product

1. go to http://www.texasbarcle.com/pjc-preparatory-2014/, 

2. log in to TexasBarCLE's Web site, and 

3. download the version of the digital product you want.  

Use of the digital product is subject to the terms of the license and limited war
ranty included in the documentation at the end of this book and on the digital prod
uct download Web pages. By downloading the digital product, you waive all refund 
privileges for this publication.
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7. FUTURE REVISIONS 

The contents of the jury instructions depend on the underlying substantive law rele
vant to the case. The Committee expects to publish updates as needed to reflect changes 
and new developments in the law.

xix



s0



QUICK GUIDE TO DRAFTING A JURY CHARGE

The Main Charge 

" Examine the indictment to determine the relevant Texas Penal Code provisions.  

" Compare the language of the offense or offenses charged in the indictment with the 

language of the relevant Penal Code provisions. In general, the indictment should 

track the statutory language, alleging all the elements of a particular offense or 

offenses.  

" For each count in the indictment, determine what the elements of the offense are.  
Even if the indictment does not allege all the elements of an offense, the jury 

charge must do so. If the indictment alleges more than the Penal Code provision 
requires, it may be possible to omit the unnecessary language in the jury charge.  

" With few exceptions, all offenses require both forbidden conduct and one or more 

culpable mental states. Some offenses also require a certain result-for example, 
homicide, which requires that the defendant's conduct cause a result, death (see 

Tex. Penal Code 19.01). Still other offenses include a circumstance surround
ing conduct. For example, aggravated assault of a public servant under Tex. Penal 

Code 22.02(b)(2)(B) requires that the person assaulted be a public servant, a cir

cumstance surrounding conduct, as well as requiring the forbidden conduct and 
a proscribed result.  

For each offense you submit to the jury, then, you must ask: 

1. What is the forbidden conduct? 

2. Does the offense require a certain result? 

3. Does the offense include one or more circumstances surrounding con
duct? 

- Next determine what culpable mental states are required to commit the offense. A 

culpable mental state may be required as to conduct, a result, a circumstance 
surrounding conduct, or all these elements. For example, in the case of aggra

vated assault of a public servant, when bodily injury is alleged,'the defendant must 

intentionally, knowingly, or recklessly cause a result, bodily injury. The statute 

also requires, however, that the state prove that the defendant knew the victim was 
a public servant-a circumstance surrounding conduct. In most cases, the statu

tory provision itself will indicate which culpable mental states apply, but some

times case law will dictate that a culpable mental state not expressly included in 

the statute is also required. Finally, you must be careful to confine each culpable 
mental state to the element to which it applies. For example, in the case of injury 

to a child, the relevant culpable mental states apply to the result, not the conduct 
(see Tex. Penal Code 22.04(a); Haggins v. State, 785 S.W.2d 827 (Tex. Crim.  
App. 1990)).
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QUICK GUIDE

- Many offenses may be committed in more than one statutory manner. For example, 
injury to a child may be committed by either an affirmative act-for example, hit
ting the child-or by an omission-for example, failing to provide medical care 
(see Tex. Penal Code 22.04(a)). For each offense in the indictment, you must ask 
whether the state has alleged alternative statutory theories of how the offense was 
committed. If so, you will submit these theories to the jury in the disjunctive. The 
jurors must be unanimous that the state has proved the offense, but they need not 
be unanimous about the specific statutory manner. Do not, however, submit a the
ory to the jury if it (1) is not alleged in the indictment or (2) is not supported by the 
evidence adduced at trial.  

" Other offenses define distinct statutory acts or results, and the jury must be unani
mous on the specific act or result. For example, simple assault may be committed 
by causing bodily injury or by threatening another with imminent bodily injury 
(see Tex. Penal Code 22.01(a)(1), (2)). These are separate and distinct criminal 
acts, so the jury must be unanimous about which act the defendant committed. You 
should not submit these acts in the disjunctive unless you also inform the jury that 
it must be unanimous about one specific act.  

- If the indictment contains multiple counts, determine whether the state is seeking a 
conviction on each count or has alleged them in the alternative-for example, cap
ital murder under Tex. Penal Code 19.03 in the first count and murder under Tex.  
Penal Code 19.02 in the second count. The jury must not be allowed to convict 
the defendant for two offenses when one is a lesser included offense of the other.  

" Determine which unanimity instruction to give. In general, the rule is that when the 
state is alleging that the defendant committed one offense in one of two or more 
ways, the jury need not be unanimous-for example, sexual assault by penetration 
with the penis or a finger. In contrast, when the state is alleging that the defendant 
committed one of two or more acts, each of which could constitute a separate 
offense, the jury must be unanimous as to which act was committed-for example, 
sexual assault by penetration of the sexual organ or the anus of the victim (see Tex.  
Penal Code 22.011(a)(1)(A)).  

Defensive Matters and Lesser Included Offenses 

- On request, determine if any defenses or affirmative defenses apply in the case. If 
so, include them, taking care to explain to the jury which party has the burden of 
proof.  

- On request, determine if any lesser included offense instructions should be given.  
Ask the party who is requesting the lesser included offense instruction to explain 
what evidence raises that instruction.
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Quick Guide

Use of Evidence Instructions and Special Instructions 

- On request, give a limiting instruction if extraneous offenses or bad acts have been 

introduced. Be careful to specifically identify the particular purpose for which the 

evidence was offered. Do not give a laundry-list instruction-for example, "intent, 

knowledge, scheme, plan, opportunity, or motive." 

" Determine if any special instructions, such as an instruction on accomplice wit

nesses or on the law of parties, should be given.  

- Determine if any special issue instructions, such as a deadly weapon finding, 

should be included in the guilt/innocence phase instructions.  

Putting the Charge Together 

- Give general instructions to be included in every case and, if applicable, an instruc

tion on the defendant's failure to testify.  

- If multiple defendants are on trial, give a complete set of instructions for each 

defendant.  

" Attach appropriate verdict forms. There should be one verdict form for each sepa

rate count or indictment that is submitted to the jury.  

- Submit the proposed charge to each party for objections or special requests and 

modify the charge if appropriate.

xxiii
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COMMENTARY ON CRIMINAL JURY CHARGES

E1.1 General Matters 

While considering how best to approach drafting pattern jury instructions for crimi

nal litigation, the Pattern Jury Charges-Criminal Committee encountered a number 

of difficulties. Its resolution of these is, of course, reflected in the specific instructions 

developed by the Committee, but because these issues were of pervasive significance, 
the Committee concluded that some preliminary general discussion of them would be 

helpful in evaluating the specific recommendations. This chapter presents that discus
sion.  

E1.2 Jury Instructions in Criminal Cases-Terminology and 
Structure 

E1.2.1 Terminology-"Charge" vs. "Instruction" 

The Texas Code of Criminal Procedure directs that before counsel argue to the jury 

in a criminal trial, "the judge shall ... deliver to the jury ... a written charge distinctly 

setting forth the law applicable to the case." Tex. Code Crim. Proc. art. 36.14.  

In practice, the document submitted to the jury is generally styled a "charge" and is 
referred to as such by lawyers and judges.  

The Committee concluded that attempting to communicate with juries using this 

"legalese" would only increase the already high risk of confusion. Consequently, the 

Committee decided to abandon the traditional term "charge" and instead refer to the 
document to be read and provided to the jury as the "instruction." 

E1.2.2 Abstract Statement of Law and Application to Facts 

Jury instructions in criminal trials have long included both abstract recitations of the 

applicable law and application of that law to the facts of the particular case. The Texas 
court of criminal appeals explained: 

Our Legislature has made clear that a trial judge's charge to the jury must 

set forth "the law applicable to the case." Relying on that statute, we have 
held that "[a] trial court is required to fully instruct the jury on the law 

applicable to the case and to apply that law to the facts presented." It is not 
enough for the charge to merely incorporate the allegation in the charging 
instrument. Instead, it must also apply the law to the facts adduced at trial.  
This is because "[t]he jury must be instructed 'under what circumstances 

they should convict, or under what circumstances they should acquit'." Jury 

charges which fail to apply the law to the facts adduced at trial are errone
ous.
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Gray v. State, 152 S.W.3d 125, 127-28 (Tex. Crim. App. 2004) (alterations in original) 
(footnotes omitted) (citations omitted).  

Application of the law to the facts is required because only by providing the jury 
with this framework can the courts respect the rights of the parties to a fair determina
tion of the issues. Explaining the rule that an unapplied abstract presentation of a the
ory of liability does not authorize a jury to convict on that theory, the court of criminal 
appeals noted: 

This rationale is founded upon the notion that a charge which contains an 
abstract paragraph on a theory of law, but does not apply the law to the 
facts, deprives the defendant of "a fair and impartial trial." Harris v. State, 
522 S.W.2d 199, 202 (Tex. Cr. App.1975), citing Fennell v. State, 424 
S.W.2d 631 (Tex.Cr.App.1968). This type of error "in the charge goes to the 
very basis of the case so that the charge fails to state and apply the law 
under which the accused is prosecuted." Harris, 522 S.W.2d at 202, and 
cases cited therein.  

Jones v. State, 815 S.W.2d 667, 670 (Tex. Crim. App. 1991).  

E1.2.3 Defensive and Other Matters 

The requirement of application of abstract law to the situation before the jury 
applies not only to the elements of the charged offense and theories of liability but also 
to defensive matters. E.g., Stewart v. State, 77 S.W. 791, 792 (Tex. Crim. App. 1903) 
(trial court erred in failing to apply abstract law of insanity "to the particular offense 
for which [the defendant] was being tried").  

It also applies to other matters left to the jury, such as the need for corroboration of 
the testimony of an accomplice. E.g., Armstrong v. State, 26 S.W. 829, 830 (Tex. Crim.  
App. 1894) ("The instructions upon [accomplice testimony] should be like all others.  
They should be applied to the facts bearing upon the issue.").  

E1.2.4 Committee's Approach 

The Committee agreed that current law clearly and appropriately requires that the 
jury instructions for criminal trials both set out the law in the abstract and apply that 
law to the facts of the case. The Committee attempted to continue this approach and 
also attempted to make the purpose of the various portions of the instructions clearer.  

With regard to defensive matters, the Committee considered two possible 
approaches. Some members wanted to incorporate those defensive matters on which 
the state has the burden of proof into a penultimate application paragraph that would 
make negation of the defensive matter essentially an element of the offense.
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The Committee finally opted for the approach used in the instructions as presented 
in this and the other volumes in this series. This approach embodies the following: 

1. When a defensive matter is raised, the application portion of the instruc

tions on the charged offense directs the jury, if it finds the state has proved all ele
ments, to then consider the defensive matter.  

2. The defensive matter is presented first in the abstract and second in an 

additional application paragraph.  

The Committee concluded that this approach would distinguish between the elements 

of the offense and defensive matters but still make clear that in certain cases a defen
sive matter, like an element of the offense, establishes things that the prosecution must 
prove to permit conviction.  

E1.3 Prohibition against Commenting on Evidence, Summarizing 
Testimony, and Discussing Facts 

The task of instructing Texas juries in criminal cases is complicated by statutory 

limits on the judge's actions. Tex. Code Crim. Proc. art. 36.14 provides in part: 

[T]he judge shall ... deliver to the jury ... a written charge distinctly set

ting forth the law applicable to the case; not expressing any opinion as to 
the weight of the evidence, not summing up the testimony, discussing the 

facts or using any argument in his charge calculated to arouse the sympathy 
or excite the passions of the jury.  

This language is substantively unchanged from that in articles 594 and 595 of the 1856 

Code of Criminal Procedure. Quite likely, the position embodied in this language 
reflects a legislative reaction to the Texas Supreme Court's approval, two years earlier, 

of jury charges calling the attention of jurors to particular facts "for the purpose of 

directing the jury to the rules of law that must govern them in arriving at the truth....  
All that is required of the Judge is, that he should neither decide upon the facts, nor 

endeavor to influence the jury in their decision on the facts." Jones v. State, 13 Tex.  

168, 175 (1854).  

The legislature rejected the approach of Jones. See Tex. Code Crim. Proc. art.  

36.14. "Thus one of the rights accorded to a judge at common law-that is, the right to 

advise the jury with reference to the facts-has been expressly denied by a statute of 

this State." Randel v. State, 219 S.W.2d 689, 697 (Tex. Crim. App. 1949).  

The statutory provision dramatically affects both what matters can be addressed in 

jury instructions and, when matters can be addressed, how the instructions must dis

cuss those matters. Case law has developed several distinguishable aspects of the stat
utory limit on jury instructions.
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E1.3.1 Need to Avoid Assuming Facts 

Under Tex. Code Crim. Proc. art. 36.14, a jury instruction must carefully avoid 
assuming the truth of a fact that the state must prove. Thus a trial court erred in refer
ring to "the place where the offense was committed," because this phraseology 
assumed that in fact an offense had been committed. Richardson v. State, 390 S.W.2d 
773, 773 (Tex. Crim. App. 1965).  

. From the outset, however, the statutory language has been construed as going con
siderably beyond this.  

E1.3.2 Prohibition against Advising Jury on Reasoning 

Tex. Code Crim. Proc. art. 36.14 has been construed as imposing significant limits 
on the extent to which jury instructions can advise jurors on the inferences they may 
draw from the evidence. Essentially, it has become a prohibition on suggesting to 
jurors certain reasoning they may wish to use.  

Shortly after the original statutes were enacted, the Texas Supreme Court noted: 

If the court should undertake to instruct, or even advise, the jury, as to the 
proper process of reasoning upon the facts, or as to the precautionary con
siderations to be borne in mind in coming to a proper conclusion upon the 
facts, by a dissertation, however it may be shaped, upon the nature and 
effect of evidence, his opinion upon the weight of the evidence may be 
infused into his charge upon the subject, and really influence the jury, by 
that mode of communicating it, as effectually, and sometimes more so, than 
a direct expression of it.  

Brown v. State, 23 Tex. 195, 201-02 (1859). Accord Harrell v. State, 40 S.W. 799, 800
801 (Tex. Crim. App. 1897) (error to charge jury that "in determining the credibility of 
the witnesses, you may consider the age, intelligence, interest in the case, apparent 
bias or prejudice, if any, and all other circumstances in the case").  

A charge that jurors should use caution in evaluating the credibility of the testimony 
of a witness whose memory had been hypnotically enhanced, therefore, is a prohibited 
comment on the evidence. Zani v. State, 758 S.W.2d 233, 245 (Tex. Crim. App. 1988).  

In Brown v. State, 122 S.W.3d 794 (Tex. Crim. App. 2003), the court held that a trial 
court errs in telling a jury that "intent or knowledge may be inferred by acts done or 
words spoken." An appellate court may assume a convicting jury drew such an infer
ence. A jury may in fact draw such an inference. Apparently the lawyers may argue to 
the jurors that they can and should draw such an inference. But the trial court cannot 
instruct jurors that they may draw such an inference, no matter how careful the trial 
court is to make clear that the court is not suggesting jurors should draw that inference.
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If the applicable law "specifically assigns to jurors the task of deciding whether cer

tain evidence may be considered [by them], as it does under article 38.23," an instruc

tion may be given although it "may have the incidental effect of emphasizing certain 

evidence to the jury." Atkinson v. State, 923 S.W.2d 21, 25 (Tex. Crim. App. 1996), 
overruled on other grounds by Motilla v. State, 78 S.W.3d 352 (Tex. Crim. App. 2002).  

If the law permits jurors to consider certain evidence but only in particular ways, 

Texas courts have permitted instructions explaining to jurors what limits the law 

places on the use they may make of that evidence. Barnes v. State, 28 Tex. Ct. App. 29, 

30, 11 S.W. 679, 679 (1889) ("[I]t was nevertheless the imperative duty of the court, in 

its charge, to so limit and restrict such evidence to the purposes for which alone it was 

admissible as that the jury might not use it improperly .... ").  

E1.3.3 Drawing Jury's Attention to Selected Matters and 
Instruction on Defensive Contentions 

As the court of criminal appeals construes what is now Tex. Code Crim. Proc. art.  

36.14, a trial judge may not instruct juries on certain defensive matters.  

Giesberg v. State, 984 S.W.2d 245 (Tex. Crim. App. 1998), held that the trial court 
did not err in refusing the defendant's request for the following alibi instruction: 

The defense ... set up by the defendant in this case is what is known as an 

alibi at the time of the killing, the defendant was at another and different 
place, was not and could not have been the person who committed the 

offense. If you have a reasonable doubt as to the presence of the defendant 

at the place where the offense was committed at the time the offense was 

committed, then you will find the defendant not guilty.  

Giesberg, 984 S.W.2d at 245-46. The court explained: 

A defensive issue which goes no further than to merely negate an element 

of the offense alleged by the State in its indictment does not place a burden 

of proof upon a defendant to establish it. The burden of proof is upon the 

State to prove those allegations. An alibi only traverses those allegations 

and casts doubt upon whether the State has met its burden. As a result, an 

alibi is sufficiently embraced in a general charge to the jury that the defen

dant is presumed innocent until he or she is proven guilty beyond a reason

able doubt. There is ample room within that instruction for a defendant to 

effectively argue his defense of alibi to a jury.  

Since a defensive issue of alibi is adequately accounted for within a general 

charge to the jury, a special instruction for the issue of alibi would need

lessly draw a jury's attention to the evidence which raised alibi. Therefore, 

we conclude a special instruction on alibi would constitute an unwarranted 

comment on the weight of the evidence by the trial court.
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Giesberg, 984 S.W.2d at 250 (citations omitted). Simply referring to particular evi
dence without expressing any view as to its weight or significance is impermissible, 
then, because that reference might be taken by the jury as indicating some judgment by 
the judge about the weight or significance of the evidence.  

This proposition was reaffirmed in Walters v. State, 247 S.W.3d 204 (Tex. Crim.  
App. 2007), in which the court summarized the law as follows: 

[G]enerally speaking, neither the defendant nor the State is entitled to a 
special jury instruction relating to a statutory offense or defense if that 
instruction (1) is not grounded in the Penal Code, (2) is covered by the gen
eral charge to the jury, and (3) focuses the jury's attention on a specific type 
of evidence that may support an element of an offense or a defense. In such 
a case, the non-statutory instruction would constitute a prohibited comment 
on the weight of the evidence.  

Walters, 247 S.W.3d at 212.  

Bartlett v. State, 270 S.W.3d 147 (Tex. Crim. App. 2008), applied this approach to 
condemn as error an instruction informing the jury that it could consider evidence that 
the defendant refused to submit to the taking of a breath or blood sample to determine 
whether he was intoxicated. The neutral character of the instruction did not save it.  
The court explained: 

Such an instruction, while neutral, does not inform the jury of anything it 
does not already know.... [I]t did nothing to clarify the law. It served no 
function other than to improperly "tend to emphasize" the evidence of the 
appellant's refusal to submit to a breath test "by repetition or recapitula
tion." It had the potential to "obliquely or indirectly convey some [judicial] 
opinion on the weight of the evidence by singling out that evidence and 
inviting the jury to pay particular attention to it." 

Bartlett, 270 S.W.3d at 154 (second alteration in original) (footnotes omitted) (citations 
omitted).  

E1.3.4 Committee's Approach 

The Committee did not address the wisdom of existing law. It did, however, 
approach the task of drafting pattern instructions with care to avoid violating the limits 
imposed by existing law. It also encountered considerable difficulty in ascertaining 
what those limits are or will eventually be held to be.  

The Committee was sensitive to the fact that under the Texas courts' interpretation 
of Tex. Code Crim. Proc. art. 36.14, the state as well as the defendant has the right to 
have the trial court avoid comment on and summary and discussion of the facts. As a 
practical matter, the state seldom has any recourse from comments favorable to the
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accused. Nevertheless, the law makes clear the trial judge's duty to avoid violating the 

statute. The Committee kept this in mind as it approached specific problems in draft

ing instructions.  

E1.4 Analyses from Appellate Opinions 

Major issues for the Committee were determining which analyses in appellate opin

ions were strictly off-limits as possible jury instructions and, for those that were not 

off-limits, determining the extent to which those analyses should be incorporated into 

instructions.  

The court of criminal appeals has made it clear that appellate decisions contain 

some analyses that should not be included in trial court jury instructions. This exclu

sion is at least in part because including certain analyses would constitute a statutorily 

prohibited comment on the evidence.  

Further, for example, "[t]he 'presumption' of intent to commit theft arising from 

non-consensual nighttime entry is an appellate vehicle employed to review the suffi

ciency of the evidence, not a trial vehicle used to prove an element of the State's case," 

the court of criminal appeals noted without explanation in Aguilar v. State, 682 S.W.2d 

556, 558 (Tex. Crim. App. 1985) (footnote omitted). Clearly, jury instructions should 

not include this presumption.  

Aguilar and similar cases, the court explained in Brown v. State, 122 S.W.3d 794 

(Tex. Crim. App. 2003), apply the prohibition against comment on the evidence as 

imposing a strict rule: "Texas courts are forbidden from instructing the jury on any 

presumption or evidentiary sufficiency rule that does not have a statutory basis." 

Brown, 122 S.W.3d at 799.  

Brown suggested the prohibition bars jury instructions on not only presumptions but 

also other "non-statutory . . . 'vehicles employed to review the sufficiency of 

evidence."' Brown, 122 S.W.3d at 799 (quoting Aguilar, 682 S.W.2d at 558).  

Other appellate opinions, however, particularly those resolving challenges to the 

sufficiency of the evidence, contain discussions that might help jurors address suffi

ciency of the evidence as an initial matter. Thus, Judge Chuck Miller, author of the 

Aguilar opinion, suggested in another case that appellate discussions or rules defining 

the minimal evidence required to convict should be communicated to juries. See 

Golden v. State, 851 S.W.2d 291, 296 (Tex. Crim. App. 1993) (Miller, J., concurring).  

E1.5 Definitions of Terms 

The members of the Committee differed in opinion on the extent to which the Com

mittee should attempt to define terms if the statutes do not provide clearly applicable 

definitions.
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E1.5.1 General Limited Need to Define Terms in Jury Instructions 

Part of the applicable law is quite clear. In 1983, the court of criminal appeals 
observed that "in the more recent past this Court has subscribed to the rule that if a 
word, term, or phrase had not at the time of trial been statutorily defined, there is no 
requirement to define that word, term, or phrase in the court's charge." Andrews v.  
State, 652 S.W.2d 370, 375 (Tex. Crim. App. 1983).  

Twenty years later, the court explained: 

As a general rule, terms need not be defined in the charge if they are not 
statutorily defined. But terms which have a technical legal meaning may 
need to be defined. This is particularly true when there is a risk that the 
jurors may arbitrarily apply their own personal definitions of the term or 
where a definition of the term is required to assure a fair understanding of 
the evidence.  

Middleton v. State, 125 S.W.3d 450, 454 (Tex. Crim. App. 2003).  

E1.5.2 Trial Court's Discretion to Define Terms 

That a trial court is not required to define a term does not mean that it cannot or 
should not do so. One court of appeals observed: 

Generally, trial courts do not define words in the charge unless the legisla
ture or the courts have given the words a special definition or meaning.  
This practice does not result so much from a prohibition against doing so as 
from a general permission not to do so.  

Mori v. State, No. 05-97-00166-CR, 1999 WL 57764, at *5 (Tex. App.-Dallas Feb. 9, 
1999, pet. ref'd) (not designated for publication).  

In Andrews v. State, 652 S.W.2d 370 (Tex. Crim. App. 1983), the court of criminal 
appeals addressed whether the trial court erred in failing to define "prurient interest." 
Although holding that "we are unable to conclude that the lack of a definition for the 
term caused appellant to be denied and deprived of a fair and impartial trial by jury," 
the court added, "it would not have been error had the trial court given a definition for 
the term." Andrews, 652 S.W.2d at 377.  

Courts of appeals have held-consistent with Andrews-that a trial court has dis
cretion to define terms as long as the definitions are correct. See Walls v. State, No. 01
99-00714-CR, 2001 WL 83548, at *7-8 (Tex. App.-Houston [1st Dist.] Feb. 1, 2001, 
pet. ref'd, untimely filed) (not designated for publication) (trial court did not err in 
instructing jury on definition of "fiduciary" taken from Black's Law Dictionary); 
Mori, 1999 WL 57764, at *4-5 (trial court did not err in instructing jury, "'Normal
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use' as used herein means the manner in which a normal non-intoxicated person would 

be able to use his mental or physical faculties.").  

E1.5.3 Definitions Approved 

In several other contexts, the court of criminal appeals appears to have at least 

implicitly approved of jury instructions containing definitions going beyond the statu

tory language that is explicitly a part of or incorporated into the definition of the 

offense.  

For example, in prosecutions for the offense of escape, the court held that the jury is 

not free to employ any meaning that is "acceptable in common parlance" for the term 

arrest. Warner v. State, 257 S.W.3d 243, 247 (Tex. Crim. App. 2008); Medford v. State, 
13 S.W.3d 769 (Tex., Crim. App. 2000). This certainly suggests that the instructions in 

such cases should contain an acceptable definition of arrest.  

Further, in Grotti v. State, 273 S.W.3d 273 (Tex. Crim. App. 2008), the court 
approved use of the definition of death from Tex. Health & Safety Code 671.001(a), 

(b) in appellate review of evidence sufficiency in homicide cases. This leaves little 

doubt that jury instructions in such cases would properly cover this definition.  

E1.5.4 Definitions from Appellate Evidence Sufficiency Analyses 

The court of criminal appeals, in Kirsch v. State, 357 S.W.3d 645 (Tex. Crim. App.  

2012), has recently drawn a clear distinction between defining terms in assessing the 

sufficiency of evidence on appeal and instructing a jury at trial. "[A]lthough an appel

late court may articulate a definition of a statutorily undefined, common term in 

assessing the sufficiency of the evidence on appellate review, a trial court's inclusion 

of that definition in a jury charge may constitute an improper comment on the weight 
of the evidence." Kirsch, 357 S.W.3d at 651.  

E1.5.5 Committee's Approach 

Some Committee. members believed strongly that the Committee should consider 

when definitions of terms would, as a general matter, be useful and then formulate 

definitions for those terms. They concluded that the law allows this and that sound 
criminal justice policy supports it.  

A majority of the Committee, however, opted in favor of more restraint. The major

ity's position was based in part on the difficulty of providing accurate definitions and 
the costs involved if the Committee were to suggest a definition later disapproved by 

the appellate courts. In addition, the majority's view was based on the perception that 
the spirit, if not the actual letter, of the prohibition against commenting on the evi

dence militated against aggressive development of definitions. Definitions are seldom
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fully neutral, the majority reasoned, and thus would implicitly adopt a view on poten
tially contested issues and communicate that view to juries.  

E1.6 Burden of Proof 

Since article 626 of the original Code of Criminal Procedure was enacted in 1856, 
Texas statutory law has required that the jury verdict be either "guilty" or "not guilty." 
The task of the jury, however, is not to determine whether the accused is in fact "not 
guilty." Rather, the jury is to determine only whether the accused has not been proved 
guilty beyond a reasonable doubt.  

This situation poses the question of how to explain to juries matters on which the 
state has the burden of proof while complying with the Code's requirement that the 
ultimate verdict be either "guilty" or "not guilty." 

E1.6.1 "Reasonable Doubt" Approach 

The practice developed early of describing controlling matters and then instructing 
the jury to acquit if it found those matters in favor of the defendant or had a reasonable 
doubt regarding them. See Jenkins v. State, 41 Tex. 128 (1874) ("If... you are of opin
ion that Jenkins is not guilty of murder in the first degree, or if you have a reasonable 
doubt thereof, you will then inquire if Jenkins is guilty of murder in the second 
degree.").  

This was applied to what are often regarded as "defenses" or defensive matters. In 
Boddy v. State, 14 Tex. Ct. App. 528 (1883), for example, the self-defense instruction 
first told the jury in detail when the law permitted an attacked person to protect him
self "by his own arm." It then added, "If the defendant was attacked by Charles Burns 
in such a manner that it produced in the defendant's mind a reasonable expectation or 
fear of death, or of some serious bodily injury, and you so find or have a reasonable 
doubt thereof, you will acquit him." Boddy, 14 Tex. Ct. App. at 539.  

This approach, then, first sets out the law in abstract terms that suggest-but do not 
actually state-that the burden of persuasion is on the person invoking the doctrine. At 
the end, it attempts to accommodate the actual placement of the burden of proof by 
telling the jurors to acquit the defendant if they affirmatively find the defendant acted 
within the legal requirements or "have a reasonable doubt thereof." 

The drafting approach used in Boddy has been uncritically followed up to the pres
ent. It has apparently been used because of the need to tell the jury that its task is to 
choose between "guilty" and "not guilty," even though it need not actually conclude 
that the accused is "not guilty" to return that verdict.  

To some extent, this approach has been embodied in the Penal Code. Section 2.03 
implicitly makes clear that with regard to "defenses" in the Penal Code and other
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grounds of defense in penal law, the burden of proof is on the state. This is explicitly 

reflected in the statutory directive that "the court shall charge that a reasonable doubt 

on the issue requires that the defendant be acquitted." Tex. Penal Code 2.03(d).  

E1.6.2 Committee's Approach 

The Committee concluded that the above approach to phrasing the analysis required 

by juries is unnecessarily confusing. Moreover, it tends to emphasize the question of 

whether the jury finds the accused "not guilty" over the question of whether it has a 

reasonable doubt whether the defendant has been proved guilty.  

This is particularly important regarding defensive matters. If a defendant raises a 

matter that under chapter 2 of the Penal Code is treated as a defense, it has the effect of 

adding to those things the prosecution must prove beyond a reasonable doubt.  

The Committee therefore attempted to draft instructions that specified clearly and 

precisely, for those situations in which a defensive matter has been raised, what the 

state must prove beyond a reasonable doubt to be entitled to prevail.  

E1.7 Culpable Mental States 

The Committee encountered significant problems created by the Texas Penal 

Code's provisions for culpable mental states.  

E1.7.1 Penal Code Section 6.02 

When an offense requires a culpable mental state, as most do, a full definition of the 

offense requires deciding to which of the nonmental elements that culpable mental 

state applies. Determining this is a particularly difficult matter under Texas law.  

The 1974 Texas Penal Code adopted a modified version of the approach of the 

American Law Institute's Model Penal Code. Like the Model Penal Code, the Texas 

Code undertook to define with increased specificity the mental states required for 

crimes. It also adopted the Model Penal Code's approach of distinguishing four levels 

of culpable mental state. These levels of culpable mental state-intent, knowledge, 

recklessness, and negligence-were defined in section 6.03. See Tex. Penal Code 

6.03.  

Texas courts have categorized the nonmental elements of offenses into three types: 

(1) the nature of the conduct, (2) the result of the conduct, and (3) the circumstances 

surrounding the conduct. McQueen v. State, 781 S.W.2d 600, 603 (Tex. Crim. App.  

1989). All offenses require some element of type 1. Some require elements of one or 
both of types 2 and 3.
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But to which elements, or which types of elements in a particular crime, does a 
required culpable mental state apply? 

The problem is illustrated by unauthorized use of a vehicle as defined in Tex. Penal 
Code 31.07(a). This crime explicitly requires that the accused acted "intentionally or 
knowingly." The statutory language does not, however, make clear whether this 
applies to only the conduct (requiring that the accused intentionally or knowingly 
operated a vehicle) or whether it alternatively or also applies to lack of owner consent 
(requiring that the accused intended that the owner not consent or knew that the owner 
did not consent).  

In Tex. Penal Code 6.02, the Texas legislature provided general rules for constru
ing criminal statutes' culpability requirements. But these rules differ from the analo
gous provisions in the Model Penal Code.  

As a general matter, the Texas legislature chose to rely less than does the Model 
Penal Code on general principles such as those in section 6.02. Instead, it tried to pro
vide, in the definitions of particular crimes, the culpable mental states required for 
those crimes. Nevertheless, as section 31.07(a) illustrates, the legislature's provisions 
fail to make completely clear what is required for some offenses. A rule for construing 
the legislature's terminology is clearly needed.  

The Model Penal Code adopted what is often called an "elemental" approach. This 
approach assumes that a crime requires a culpable mental state regarding each non
mental element of the crime-each unit of conduct by the accused that must be 
proved, each result that the accused must have caused, and each circumstance that 
must have existed. Section 2.02(4) of the Model Penal Code implemented this with a 
constructional rule stating that required culpability "shall apply to all the material ele
ments of the offense, unless a contrary [legislative] purpose plainly appears." 

The general principles of section 6.02 of the Texas Penal Code do not explicitly 
reject the Model Penal Code's approach. The Model Penal Code's constructional rule 
that implemented the Model Penal Code's elemental approach was not incorporated 
into the Texas Penal Code. The Texas legislature, however, provided no alternative 
constructional rule.
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E1.7.2 Determining to Which Elements "Culpable Mental State" 
Applies 

The basic problem the Committee encountered with Tex. Penal Code 6.02 is that 

it provides no guidance for determining, when a crime requires a culpable mental 

state, to which elements of that crime the culpable mental state applies. The history of 

section 6.02 suggests that the Model Penal Code's approach-a rigorous "elemental" 
approach applying the culpable mental state to each substantive element of the 

crime-was not intended by the legislature. But neither the history nor the terms of the 

statute provide a substitute.  

The problem arises with the many crimes that explicitly require a culpable mental 

state, such as unauthorized use of a vehicle, as discussed above. Case law has 

addressed some specific offenses. The courts' discussions, however, fail to provide a 

principled approach that can be consistently applied to all or most crimes.  

The court in McQueen v. State, 781 S.W.2d 600 (Tex. Crim. App. 1989), for exam
ple, held that the culpable mental state for unauthorized use of a vehicle applies to the 

circumstance element (the lack of owner consent) as well as the nature-of-conduct ele
ment (operating a vehicle). Why this is the case is not entirely clear. The discussion 

did suggest the court reached this result because "what separates lawful operation of 

another's motor vehicle from unauthorized use is the actor's knowledge of a 'crucial 

circumstance surrounding the conduct'-that such operation is done without the effec

tive consent of the owner." McQueen, 781 S.W.2d at 604 (quoting McClain v. State, 687 
S.W.2d 350, 354 (Tex. Crim. App. 1985)).  

This statutory construction problem also arises with crimes for which a culpable 

mental state of at least recklessness is required by section 6.02. Section 6.02 makes 

clear that a culpable mental state is required and that what is required is recklessness 

(see Tex. Penal Code 6.02(b), (c)), but section 6.02 does not go beyond this and 

address to which elements of the crime recklessness applies.  

A required culpable mental state, McQueen suggests, applies to those elements that 

separate lawful conduct from criminal conduct. Whatever the merits of such an 
approach, it has not been recognized by the Texas courts as the generally appropriate 
analysis under Texas law.  

In Huffman v. State, 267 S.W.3d 902, 905 (Tex. Crim. App. 2008), the court of crim
inal appeals suggested that in analyzing offenses it will look first to which element or 

elements-including conduct, results, and circumstances-are the "focus" or "grava
men" of the offense. A required culpable mental state is then likely to apply to those 

elements. Huffman did not, however, make clear how the court will determine which 

element or combination of elements is the focus or gravamen of a particular crime.

15

E1.7



COMMENTARY ON CRIMINAL JURY CHARGES

E1.7.3 Current Jury Instruction Practice 

Current practice, the Committee concluded, too often ignores and even obscures the 
problem. Jury instructions are drafted in the statutory terminology, which simply 
passes the uncertainty of present law along to juries. Juries are essentially instructed in 
the language of the statute defining the crime and then given what the trial court 
regards as the applicable portions of the definitions in Tex. Penal Code 6.03.  

The appellate courts have addressed jury instruction issues primarily in response to 
contentions that the instructions improperly included inapplicable parts of section 
6.03's definitions.  

A leading case, Alvarado v. State, 704 S.W.2d 36 (Tex. Crim. App. 1985), illustrates 
the analysis used in the case law and the Committee's concern. Alvarado was prose
cuted under a statute providing that a person commits an offense "if he intentionally 
[or] knowingly ... engages in conduct that causes serious bodily injury ... to a child." 
The culpable mental state (intent or knowledge), the court held, applied to the result, 
causing serious bodily injury to a child, rather than to the conduct (any "conduct").  
Alvarado, 704 S.W.2d at 37 (quoting Tex. Penal Code 22.04).  

Under existing practice, Alvarado's holding is not followed by explicitly telling a 
jury that it must find the state has proved the defendant intended to cause serious 
bodily injury to the child or knew her actions were reasonably certain to cause that 
result. Rather, the holding is treated as simply requiring that the jury be given only 
those parts of the abstract statutory definitions of the mental states involved-intent 
and knowledge-that apply the mental states to result elements.  

A jury is expected to recognize that the culpable mental state applies to the result 
element-and proof is required that the defendant intended the injury or knew it would 
occur-from the fact that it is given only the definitions of "intentionally" and "know
ingly" as those terms are applied to result elements.  

The Alvarado trial court, then, was not held to have erred because it failed to trans
late the culpable mental state requirement of the charged offense into specific but 
accurate terms for the jury. Rather, it erred only because it instructed the jury regarding 
the definitions of "intentionally" and "knowingly" as applied to conduct elements as 
well as the definitions as applied to result elements.  

Existing case law does not explicitly require trial judges to eschew jury instruction 
containing specific statements of what culpable mental state the law requires. It does, 
however, make clear that by following current practice a trial judge minimizes the risk 
of being found to have erred. Because of the uncertainty in the substantive law con
cerning exactly what culpable mental states are required, a trial judge who abandons 
the current approach and drafts specific instructions runs a considerable risk of being 
wrong regarding what the appellate courts will find the Penal Code requires.
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Even error in failing to properly draft the instructions under this current approach 

frequently triggers no appellate reversal given the doctrine of harmless error. Inclu

sions of unnecessary portions of section 6.03's definitions are often held harmless.  

E.g., Hill v. State, 265 S.W.3d 539 (Tex. App.-Houston [1st Dist.] 2008, pet. ref'd) (in 
compelling prostitution case, trial court erred in failing "to tailor the definition of 

'knowingly' to result of conduct," but error was harmless).  

Under current practice, drafting and review of jury instructions is focused on 

whether the abstract portion of the instructions contains the appropriate portions of 

section 6.03's definitions and only the appropriate portions of them. Little or no atten

tion is paid to crafting instructions that specify how those abstract definitions apply to 

the statutory elements of the crime as narrowed by the allegations in the charging 

instrument.  

Trial judges, to avoid appellate reversal, too often do not need to confront and 

resolve the sometimes difficult questions about what culpable mental states a crime 

requires. As a result, jury instructions too often do not reflect a clear and complete 

explanation of what the charged offense requires.  

In part as a consequence, discussion and litigation often ignore the underlying diffi

culty noted earlier. Neither the Penal Code nor the case law provide a clear criterion 

for resolving the substantive law issues posed by Alvarado and similar cases: To 

which elements of a crime did the legislature intend a required culpable mental state to 
apply? 

E1.7.4 Problems Created by Section 6.03's Specific Definitions 

A related problem the Committee encountered is created by Tex. Penal Code 

6.03, which contains definitions of the terms used in prescribing culpable mental 

states: intentionally, knowingly, recklessly, and with criminal negligence.  

Tex. Penal Code 6.03(b) provides definitions of knowingly for application of this 

term to elements consisting of the nature of the prohibited conduct, results of that con

duct, and circumstances. Tex. Penal Code 6.03(a) provides definitions of intention

ally, however, for application only to elements consisting of the nature of the 

prohibited conduct and results of that conduct. Tex. Penal Code 6.03(c), (d) provides 

definitions of recklessly and with criminal negligence for application only to elements 

consisting of the result of conduct and circumstances.  

Does this mean that the legislature intended no construction of any criminal statute 

that would involve applying a culpable mental state in a way for which section 6.03 

provided no definition? This would mean, for example, that a crime specifying that the 

accused must be proved to have acted recklessly could not be construed as to require 

recklessness to apply to an element describing the nature of the prohibited conduct.
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For example, the offense of possession of marijuana is statutorily required to have 
been committed intentionally or knowingly. One element of the offense is a circum
stance-the substance possessed must be marijuana. The approach outlined above 
would mean the culpable mental state could not be construed as applicable to that cir
cumstance element, as section 6.03(a) provides no definition of intentionally as it 
applies to a circumstance element.  

E1.7.5 Committee's Approach 

The Committee concluded that existing practice too often avoids or obscures the 
difficult questions of what the law requires. Moreover, when the law's requirements 
are accurately identified, existing practice too often fails to convey the substance of 
these requirements to jurors.  

Consequently, the Committee set out to do two things. First, it tried to specify com
pletely in each charge what culpable mental states the law requires for the crime at 
issue. Given the case law, this sometimes required speculation about what results the 
courts would reach.  

Second, the Committee attempted to define specifically and completely those cul
pable mental states required. The abstract definitions of Tex. Penal Code 6.03 are 
often relatively meaningless. Consequently, the Committee attempted to develop 
instructions that apply the applicable abstract definitions to the terms of the particular 
crime.  

For example, the offense of injury to a child as charged in Alvarado v. State, 704 
S.W.2d 36 (Tex. Crim. App. 1985), and as clarified on appeal should be explained to 
jurors in a manner considerably different than under current practice. The instructions 
should explain explicitly to jurors that the state must prove the accused either con
sciously desired to cause the injury actually caused or that the accused was aware that 
what he was doing was reasonably certain to cause that injury.  

In addition, the Committee addressed the section 6.03 definition problem and 
attempted to respect the legislature's apparent decisions reflected therein. Thus the 
Committee avoided construing specific crimes as including culpable mental state 
requirements for which section 6.03 provides no definitions.  

E1.8 Causation 

The Committee had considerable difficulty formulating an acceptable approach to 
causation.  

The Penal Code purports to provide for causation in criminal cases in section 6.04: 

A person is criminally responsible if the result would not have occurred but 
for his conduct, operating either alone or concurrently with another cause,
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unless the concurrent cause was clearly sufficient to produce the result and 

the conduct of the actor clearly insufficient.  

Tex. Penal Code 6.04(a).  

E1.8.1 "Causation" vs. Responsibility 

As an initial matter, Tex. Penal Code 6.04's terminology invites confusion.  

Despite the title-"Causation: Conduct and Results"-it does not explicitly provide 

for "causation." Rather, it provides for what it terms criminal responsibility for a 

result.  

The Committee considered the possibility that instructions on the law established 

by Tex. Penal Code 6.04(a) might be put in terms of responsibility for a result rather 

than in terms of causing that result. It rejected this possibility because of concern that 

this would unnecessarily complicate the use of this law to explain requirements 

described by the Penal Code as ones of causation. For example, the basic provision for 

murder in section 19.02(b)(1) defines the offense as committed when a person "causes 

the death of an individual." See Tex. Penal Code 19.02(b)(1). The Committee 

thought it would be unwise to attempt to explain to juries that whether an accused has 

caused the death of an individual is determined by a body of law defining when an 

accused is "criminally responsible" for a result such as the death of an individual.  

E1.8.2 Pre-1974 Causation Law 

Before the 1974 Penal Code, Texas statutes made no general reference to causation.  

Since the 1856 Penal Code, however, specific statutory provisions addressed the major 

problems of causation in homicide cases. The reported decisions involved almost 

exclusively homicide prosecutions and generally involved applications of the specific 
statutory provisions.  

The major statutory provision, designated article 1202 before its repeal by the 1974 

Code and reproduced in Wright v. State, 388 S.W.2d 703 (Tex. Crim. App. 1965), stated 
the following: 

The destruction of life must be complete by such act, agency, procurement 

or omission; but although the injury which caused death might not under 

other circumstances have proved fatal, yet if such injury be the cause of 

death, without its appearing that there has been any gross neglect or mani

festly improper treatment of the person injured, it is homicide.  

Wright, 388 S.W.2d at 706. Despite the arguable meaning of some of the statute's 

terms, the Texas courts read the statute as consistent with a general rule that a defen

dant's act was "the cause of [the victim's] death" even if it was only one of several 

contributing causes of that death. Wright, 388 S.W.2d at 706 ("The destruction of life
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must have been occasioned by the act of appellant, but appellant is responsible if his 
act of shooting contributed to the death, though there were other concurring causes.").  

Article 1202 and its predecessors were recognized as "undoubtedly chang[ing] the 
rule of the common law, the theory of which was that he who caused the first injury 
should be held guilty, upon the theory that without the first injury no other would have 
followed, as resulting from the first." Brown v. State, 38 Tex. 482, 487 (1873).  

Under this new provision, juries were told that homicide defendants were to be 
acquitted if the juries found that, after the defendant inflicted the injury on which the 
prosecution was based, there was "gross neglect or manifestly improper treatment of 
the person injured" and that this, rather than the injury inflicted by the defendant, was 
"the" cause of death.  

The Texas courts' pre-1974 discussions used terms such as proximate causation, 
concurrent causes, and intervening causes, although these terms were not employed 
by the statutes. "[G]ross neglect or manifestly improper treatment of the person 
injured" was regarded as an intervening cause that, when it operated, eliminated prox
imate causation between the defendant's conduct and the victim's death. See, e.g., 
Wright, 388 S.W.2d at 706.  

E1.8.3 1974 Penal Code's Approach 

The legislature adopted what is now Tex. Penal Code 6.04(a) instead of a proposal 
of a State Bar Committee that would have followed an approach similar to that of the 
Model Penal Code. See State Bar Committee on Revision of the Penal Code, Texas 
Penal Code: A Proposed Revision 6.07 (Final Draft Oct. 1970). The Model Penal 
Code's provision was the only statutory attempt in this country to articulate complete 
rules for causation. It did not purport to reflect existing law, however, but offered a 
fresh approach.  

The Texas legislature's 1974 approach was apparently based on language offered in 
the Final Report of the National Commission on Reform of Federal Criminal Laws in 
1971 (hereinafter "Final Report"). That language first appeared in the Commission's 
1970 study draft.  

The National Commission's provision was clearly not offered as a comprehensive 
statement of causation law. Rather, it was designed to deal with only the limited situa
tion of "concurrent causation"-when there is more than one cause of an occurrence, 
none of the causes is necessary, and more than one cause is sufficient. The National 
Commission's working paper written by Harvard professor Lloyd Weinreb described 
the type of problems targeted by this product of the Commission's efforts: 

The paradigm is a situation in which each of two or more persons engages 
in conduct that fully satisfies the definition of a crime but in which there is 
only "one" harmful consequence.
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[For example,] A and B simultaneously shoot at X, both intending to kill 

him. The bullets enter X's body at the same time. Each wound is sufficient 

to cause death and would alone cause death in the same amount of time. X 

dies from the joint effect of both wounds.  

Lloyd Weinreb, Comment on Basis of Criminal Liability; Culpability; Causation; 

Chapter 3; Section 610, in 1 Working Papers of the National Commission on Reform 

of Federal Criminal Laws 105, 145 (1970).  

The Commission apparently sought to articulate an approach to these "concurrent 

causation" situations that avoided the Model Penal Code's emphasis on "but for" 

causation as sufficient.  

The Commission's draft would provide that in these "concurrent causation" situa

tions causation may be found "unless the concurrent cause was clearly sufficient to 

produce the result and the conduct of the accused clearly insufficient." Final Report 

section 305.  

The Comment to the National Commission's proposal notes that the proposed sec

tion "may not be useful in all cases where causation must be explained, [but] it is 

intended to be an aid to uniformity and clarification whenever it does apply." Final 

Report section 305. The Commission's working paper noted that an early draft of the 

Final Report's approach "at best, offers no guidance in the case of sequential, as 

opposed to concurrent causes." Weinreb at 146.  

Apparently three other jurisdictions adopted the Final Report's approach of provid

ing that, in these concurrent situations, causation may be found. See Ark. Code 

5-2-205; Me. Rev. Stat. tit. 17-A, 33; N.D. Cent. Code 12.1-02-05.  

The Texas legislature took the language of section 305 of the National Commis

sion's final draft and used it in what became a provision much different from the com

mission's section 305. The Texas legislature added a general rule at the beginning: "A 

person is criminally responsible if the result would not have occurred but for his con

duct ... ." Tex. Penal Code 6.04(a). It then, in the second portion of section 6.04(a), 

used the final draft's section 305 language to provide for when-in certain concurrent 

causation situations-a person would be criminally responsible for a result.  

Unlike the Final' Report's section 305 and provisions in most other jurisdictions 

based on section 305, section 6.04(a) purports to be a comprehensive causation provi

sion. Apparently the only other jurisdiction to take this approach is Alabama. See Ala.  

Code 13A-2-5(a).
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E1.8.4 Section 6.04(a) as Exclusive "Causation Law" 

The initial question for the Committee was whether Tex. Penal Code 6.04(a) con
stitutes the only causation law applicable to causation issues presented in criminal liti
gation.  

Section 6.04(a) might be treated as addressing only limited situations-those in 
which two causes operate concurrently in bringing about a result. In Hutcheson v.  
State, 899 S.W.2d 39 (Tex. App.-Amarillo 1995, pet. ref'd), for example, the evi
dence showed that the victim was struck by two shots, one fired by Hutcheson and the 
other by a police officer. Expert testimony was that "either wound sufficed to cause 
death." The court of appeals held that the evidence did show the necessary "but for" 
causation. Further, no jury instruction under section 6.04(a)'s concurrent causation 
provision was necessary, because no evidence showed that the defendant's conduct 
was clearly insufficient to produce the result-the victim's death. Hutcheson, 899 
S.W.2d at 42.  

So section 6.04(a) might be read as simply a directive that, in most concurrent 
causation cases such as Hutcheson, the only real question for the jury is whether the 
evidence proves "but for" causation. Seldom will the evidence permit a conclusion 
that the cause attributable to the accused is clearly insufficient alone to produce the 
result.  

But the court of criminal appeals appears to have held that section 6.04(a) and only 
the law in that provision governs situations that involve what the National Commis
sion's working paper calls "sequential causation." 

In Thompson v. State, 93 S.W.3d 16 (Tex. Crim. App. 2001), it was found that 
Thompson shot the victim in the tongue. Testimony indicated that without medical 
attention, the wound would have been fatal. The victim did receive medical attention 
in the form of surgery. During the surgery, the physicians failed to secure Thompson's 
airway, and she slipped into a coma. She became brain dead and died several days 
after life support was removed.  

At trial, the Thompson jury was instructed in rather general terms under section 
6.04(a). The instruction did not specify any possible concurrent cause but did tell the 
jury to acquit Thompson if it found "the concurrent cause was clearly sufficient to pro
duce the result and the conduct of the defendant clearly insufficient." Thompson, 93 
S.W.3d at 22. On appeal, Thompson claimed error in "denying his requested charge 
'on the law of intervening medical care as a cause of death."' Thompson, 93 S.W.3d at 
21. Rejecting Thompson's reliance on pre-1974 case law, the court found no error. The 
"controlling statute," it explained, is section 6.04(a), "governing concurrent 
causation." Thompson, 93 S.W.3d at 22.  

The opinion in Thompson does not make clear whether the evidence showed that 
the gunshot and the airway obstruction operated together to cause death or whether the
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situation involved surgery that was successful (in stopping the effect of the gunshot) 
but nevertheless killed the patient (by obstructing her airway). Apparently the distinc
tion was not regarded as important. Thus, section 6.04(a) applied whether the situation 
involved concurrent causes (the gunshot and airway obstruction acting together) or 

sequential causes (the airway obstruction causing death after and because of the earlier 
gunshot).  

Thompson strongly suggests that there is no other causation law that a defendant 
might invoke to obtain a jury charge on proximate causation in any sense of that term.  
It also suggests no basis for a charge on "intervening" causes or factors that would or 
might under certain circumstances render simple "but for" causation insufficient on 
which to base liability.  

In contrast, the court of criminal appeals in Williams v. State, 235 S.W.3d 742, 763
69 (Tex. Crim. App. 2007), hinted that section 6.04(a) may not fully state Texas crimi
nal causation law.  

Williams was convicted of recklessly causing serious bodily injury to her two chil
dren. The evidence showed she left them in the care of Bowden, who permitted the 
premises to catch on fire, causing the children's death. After concluding the evidence 
failed to support the jury's finding of recklessness, the court of criminal appeals held 
that the evidence also failed to support the jury's finding that Williams's actions 
caused the death of the children. It appeared to reason that the actions of Bowden were 
an unforeseeable "intervening cause" and as a result the defendant's actions were not a 
"but for" cause of the result as required by section 6.04(a). Williams, 235 S.W.3d at 
764-65.  

Williams suggests that despite the lack of any provision for this in section 6.04(a), 
Texas causation law includes some requirement of foreseeability: "Obviously, some 
element of foreseeability limits criminal causation just as it limits principles of civil 
'proximate causation."' Williams, 235 S.W.3d at 764 (citing an explanatory note to the 
Model Penal Code). But note the dissent at Williams, 235 S.W.3d at 772 (Keller, P.J., 
joined by Meyers, J., dissenting) (" 'Foreseeability' is not expressly a part of Texas's 
criminal law of causation, and I see no need at this time to import it as an aid in deter
mining 'but-for' causality."). Judge Cochran, author of the Williams opinion, further 
explained her view of concurrent causation in Otto v. State, 273 S.W.3d 165, 172-77 

(Tex. Crim. App. 2008) (Cochran, J., dissenting).  

Williams acknowledges in a footnote that section 6.04(a) "[t]aken literally . .  
would imply that but-for causation alone is ordinarily sufficient for liability, subject 
only to qualification with respect to concurrent causes." Williams, 235 S.W.3d at 767 
n.66 (quoting Model Penal Code section 2.03 at 265 n.24). Thompson suggests that the 

court of criminal appeals would read section 6.04(a) in this literal manner. Williams 
casts some doubt on this.
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E1.8.5 Alternative Causation 

One aspect of Texas causation law does appear to be clear. A defendant's contention 
may be what the court of criminal appeals has called "alternative causation." Barnette 
v. State, 709 S.W.2d 650 (Tex. Crim. App. 1986).  

The state's theory in an intentional murder case may be that the defendant shot the 
victim, killing him. The defendant's contention may be that the defendant's shot did 
not hit the victim but a shot fired by a third party hit the victim and caused his death.  
The defendant's contention does not raise concurrent causation under Tex. Penal Code 

6.04(a), because the defendant is not acknowledging that the defendant's actions in 
any way contributed to causing the result. The defendant is arguing that the result is 
attributable entirely to an alternative cause.  

Barnette makes clear that an alternative-cause contention merely negates one ele
ment of the state's case. Thus, a defendant has no right to an instruction on the defen
sive theory. Barnette, 709 S.W.2d at 652.  

It appeared to the Committee that a charge on alternative causation, under more 
recent case law, might be a prohibited comment on the evidence. Consequently, it does 
not recommend such a charge.  

E1.8.6 Possible Concurring Cause 

What is-or what might a jury consider-a concurring cause requiring a jury 
charge on Tex. Penal Code 6.04(a)'s concurring causation rule? In Robbins v. State, 
717 S.W.2d 348 (Tex. Crim. App. 1986), in which the state's theory was that the defen
dant's intoxication caused the death of the victim, the court held that the defendant's 
"exhaustion" could not be a concurrent cause. "A concurrent cause is 'another cause' 
in addition to the actor's conduct, an 'agency in addition to the actor."' Robbins, 717 
S.W.2d at 351 n.2 (citations omitted).  

In many jurisdictions, a preexisting condition of the victim cannot affect the chain 
of causation between the defendant's act and a particular injury to the victim of a crim
inal assault. Yet one Texas court has indicated that such preexisting conditions of the 
victim triggered a right on the part of the defendant to a concurrent cause instruction.  
Laird v. State, No. 06-07-00171-CR, 2008 WL 2690073, at *3 n.4 (Tex. App.
Texarkana July 8, 2008, no pet.) (not designated for publication).  

E1.8.7 Defendant's Conduct "Contributing to" Result 

In Robbins v. State, 717 S.W.2d 348 (Tex. Crim. App. 1986), an involuntary man
slaughter prosecution, the court of criminal appeals held that the trial court erred by 
telling the jury in the abstract that the law required proof that the defendant's intoxica-
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tion "caused or contributed to" the death of the victim. This would have been permis

sible under pre-1974 law. But under section 6.04(a), a showing that the defendant's 

conduct contributed to causing a required result is qualified by the concurrent 

causation provision.  

Under section 6.04(a), Robbins held, it is no longer Texas law that the defendant's 

conduct causes a result if it merely contributes to the occurrence of that result. Now 

the law limits responsibility for a result to situations in which the evidence proves at 

least minimal "degree of contribution" to the occurrence of the result. Failing to make 
clear to the jury that the law requires a certain degree of contribution to the causing of 

the result permits conviction under a lesser standard than the law provides. Robbins, 

717 S.W.2d at 352.  

Robbins held as it did despite the court's conclusion that the facts raised no question 

regarding concurrent causation and no instruction on concurrent causation should have 
been given.  

Under Robbins, the Committee concluded, a trial court would err in simply instruct

ing a jury that the defendant is "criminally responsible" for a result if "but for" the 

defendant's conduct, "operating either alone or concurrently with another cause," the 
result would not have occurred.  

Robbins, however, simply does not make sense. The only possible operative factors 

were the defendant's intoxication and his exhaustion. His exhaustion, the court con

cluded, could not be a concurrent cause. Had the jury been told about concurrent 
causation, it should have found that inapplicable.  

The Committee recognized that the court of criminal appeals might regard Robbins 

as not reflecting current law or might read it differently than the Committee read it.  
Nevertheless, the Committee concluded it needed to respect what appears to be the law 

under Robbins.  

E1.8.8 Committee's Approach 

The Committee had concern that Tex. Penal Code 6.04(a) may not provide a clear 

and principled approach to resolving causation issues posed by criminal prosecutions.  
It was particularly concerned that the statute appears to make no provision for sequen
tial causation situations. If somehow the statute can be construed to embody compre

hensive causation law for criminal cases, the Committee was not confident that this 

law could be formulated into a jury charge that jurors would both understand and be 

willing to apply.  

Where section 6.04(a) applies, Robbins v. State, 717 S.W.2d 348 (Tex. Crim. App.  
1986), suggests that it provides a vehicle for determining when a defendant's conduct 

has been shown to have made a sufficient "degree of contribution" to the occurrence of 

a required result to justify criminal liability. The Committee was not persuaded that the
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statute in fact does this. In any case, the Committee had considerable difficulty writing 
an actual jury instruction that would permit juries to make principled decisions on 
whether defendants' conduct contributed to the causing of injury or damage to a 
"degree" justifying criminal responsibility.  

Nevertheless, given the case law-and particularly Thompson v. State, 93 S.W.3d 16 
(Tex. Crim. App. 2001)-the Committee proceeded on the assumption that the only 
causation law on which juries should be instructed is that contained in section 6.04(a).  

The Committee considered suggesting that, in situations requiring no explanation of 
concurrent causation possibly relieving the defendant of responsibility, the jury be told 
the defendant's conduct need not be the sole or only cause of the result. Rather the 
defendant is "criminally responsible" for a result if "but for" the defendant's conduct, 
"operating either alone or concurrently with another cause," the result would not have 
occurred.  

Robbins, however, seems to bar such an approach.  

The Committee was persuaded that under the case law, section 6.04(a) concurrent 
causation law is the only qualification of a general rule that "but for" causation is suf
ficient for causation in criminal law. How concurrent causation law must or may be 
applied is considerably uncertain. Given this uncertainty, the Committee concluded 
that trial judges should avoid including concurrent causation instructions in jury 
charges if there is no reason to believe it is applicable. The risk of confusing juries is 
simply too great.  

If the facts raise concurrent causation under section 6.04(a), a trial court must not 
only instruct on concurrent causation in the abstract but also apply it to the facts.  
Nugent v. State, 749 S.W.2d 595 (Tex. App.-Corpus Christi 1988, no pet.) (conviction 
for involuntary manslaughter reversed for failure to apply concurrent causation to 
facts). The case law, however, is not specific regarding how abstract concurrent 
causation law is to be applied when it must be applied.  

The Committee suspects that trial judges are sometimes so confused by section 
6.04(a) that they give an abstract discussion on concurrent causation out of an abun
dance of caution. Unable to determine how specifically concurrent causation might 
apply to the facts of the cases, however, they do not seriously attempt to apply the 
abstract law to these facts.  

More rigorous efforts to apply concurrent causation law to the facts may lead to 
conclusions that this law simply is inapplicable. Such a conclusion means that neither 
an abstract nor an applied version of that law should be included in the jury charge.

26

E1.8



COMMENTARY ON CRIMINAL JURY CHARGES

E1.9 Jury Unanimity 

The Texas Constitution requires that jury verdicts in felony cases be unanimous, 

and statutory law requires unanimity in all criminal cases. Pizzo v. State, 235 S.W.3d 

711, 714 (Tex. Crim. App. 2007).  

Instructions to juries must, of course, direct juries to be unanimous when the law 

requires this. Recent developments in jury unanimity law have greatly increased the 

difficulty of jury submission of many criminal cases. The decisions have not been 

clear regarding the differences, if any, among the requirements of federal constitu

tional law, Texas constitutional law, and Texas statutory law.  

E1.9.1 Unanimity Regarding Alternatives Submitted to Jury 

Many statutes defining crimes set out alternatives. The state frequently seeks con

viction under alternative theories. Sometimes in these cases, but not always, jury una

nimity requires that a given jury agree on which alternative the jury relies on in finding 

the defendant guilty.  

When the state relies on different "incidents" or "acts" as constituting different 

commissions of a single statutorily defined offense, unanimity is required. It has no 

significance that the state contends that these different commissions violated the stat

ute because each of them would be proved by relying on different "theories" or alter

native ways of committing the statutory offenses. Unanimity is required not by the 

state's reliance on different theories or ways of committing the charged crime but 

rather by its reliance on different acts or incidents. Stuher v. State, 218 S.W.3d 706, 

716-17 (Tex. Crim. App. 2007) (explaining Ngo v. State, 175 S.W.3d 738, 745 (Tex.  
Crim. App. 2005), and Francis v. State, 36 S.W.3d 121 (Tex. Crim. App. 2000)).  

The major problem arises when the state relies on a single incident or act and argues 

that by this incident or act the defendant committed the crime under different and alter

native theories. In Stuhler, for example, the state relied, alternatively, on proof that the 

defendant committed indecency with a child by contact by causing the victim to suffer 

(1) serious bodily injury or (2) serious mental deficiency, impairment, or injury. The 

charged offense was created and defined by Tex. Penal Code 22.04(a), which per

mitted conviction under either theory.  

In these cases, "'[j]ury unanimity is required on the essential elements of the 

offense' but is 'generally not required on the alternate modes or means of 

commission."' Pizzo v. State, 235 S.W.3d 711, 714 (Tex. Crim. App. 2007) (quoting 
Jefferson v. State, 189 S.W.3d 305, 311 (Tex. Crim. App. 2006), quoting State v. John
son, 243 Wis. 2d 365, 627 N.W.2d 455, 459-60 (2001)).  

The question in cases such as Stuhler is the nature of the statutory alternatives. If 

causing serious bodily injury to a child and causing serous mental deficiency, impair-
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ment, or injury to a child are different offenses, each with different "essential ele
ments," juries must be unanimous about one or the other as the basis for the 
defendants' convictions. If those options are instead "alternate modes or means of 
commission" of a single statutory crime, they do not define different essential ele
ments. In these situations, jurors who all agree the defendant is guilty need not agree 
on the alternative under which guilt is established.  

In a specific situation, then, the issue is whether statutory alternatives reflect differ
ent statutory offenses or rather different means of committing a single statutory 
offense.  

In Stuhler, the court of criminal appeals adopted, as a rule of thumb for interpreting 
this aspect of statutes, an analysis first suggested by Judge Cochran concurring in Jef
ferson. Under this analysis, the court looks to the grammatical structure of the statute.  
In a result-oriented offense such as injury to a child, the court will identify the main 
verb defining the conduct constituting the offense. If this verb has multiple direct 
objects, those objects are likely to each define a separate offense on which a jury must 
be unanimous.  

In contrast, if the alternatives are provided by "'adverbial phrases, introduced by 
the preposition "by,""' they are likely to describe a different manner and means of 
committing a single offense; the alternatives "'are not the gravamen of the offense, nor 
elements on which the jury must be unanimous."' Stuher, 218 S.W.3d at 718 (quoting 
Jefferson, 189 S.W.3d at 315-16 (Cochran, J., concurring, joined by Price and Johnson, 
J.J.)).  

In Stuhler itself, the court concluded that the alternatives were different offenses.  
Consequently, the jury charge had to make clear to the jury that it must be unanimous 
on whether it found the defendant had been proved to have caused serious bodily 
injury to the child victim or, rather, to have caused serious mental deficiency, impair
ment, or injury to that victim.  

Pizzo addressed indecency with a child as defined by several Penal Code provi
sions, which together defined the offense as touching of the anus, breast, or any part of 
the genitals of a child with intent to arouse or gratify the sexual desire of any person.  
The majority applied the Stuhler analysis as indicating that touching the breast of the 
victim and touching the genitals of the victim were different offenses. When a jury is 
given these as alternatives, the instructions must make clear that the jury must be 
unanimous on which alternative is relied on to convict.  

Three members of the court in Pizzo, including Judge Cochran, disagreed on the 
reasoning by which the court should reach the result of the majority opinion. They 
found that proper application of the Stuhler analysis indicated that the alternatives 
were not separate offenses. Since the Stuhler analysis is only a rule of thumb, they rea
soned, the results it suggested might be contradicted by other means. They found other 
indicators of legislative intent controlling and requiring that touching the breast of the
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victim and touching the genitals be treated as different offenses. Pizzo, 235 S.W.3d at 

722 (Price, J., concurring).  

As a result of the case law, the Committee had difficulty predicting what the 

requirement of unanimity would require regarding the particular offense. The six-to

three split in Pizzo makes clear the difficulty of the Committee's task. In addressing 
particular offenses, the Committee addressed as carefully as it could what the present 
case law suggests will be required.  

E1.9.2 Unanimity on Defensive Matters 

How, if at all, the requirement of unanimity applies to defensive matters is not 
entirely clear.  

The court of criminal appeals has held that a jury charge on sudden passion in a 
murder case must require the jury to be unanimous on a punishment phase finding 

adverse to the defendant, that is, on a finding that the defendant did not meet his bur
den of proving sudden passion. Sanchez v. State, 23 S.W.3d 30, 34 (Tex. Crim. App.  
2000).  

Sanchez strongly suggests that the requirement of unanimity applies to both 
defenses and affirmative defenses. Cf Chapman v. State, No. 01-00-00110-CR, 2001 

WL 754812, at *1-2 (Tex. App.-Houston [1st Dist.] July 5, 2001, pet. ref'd) (not 
designated for publication) (jury charge on involuntary intoxication was adequate 

because it required all jurors to vote that defendant had not established defense of 
involuntary intoxication).  

But if there are alternative grounds on which the jury can find against the defendant 
on a defense, jury unanimity apparently does not require the jury to be unanimous on 

the specific basis on which it finds against the defendant. Harrod v. State, 203 S.W.3d 
622 (Tex. App.-Dallas 2006, no pet.) (jury charge on self-defense need not require 

unanimity on which "element" of self-defense the state "negated").  

E1.9.3 Committee's Approach 

The Committee attempted to apply the approach of Stuher v. State, 218 S.W.3d 706 
(Tex. Crim. App. 2007), and Pizzo v. State, 235 S.W.3d 711 (Tex. Crim. App. 2007), in 
identifying when existing law requires a jury to be unanimous regarding alternatives 
presented by the definition of the charged offense.  

Regarding defensive matters, the Committee concluded that under Sanchez v. State, 

23 S.W.3d 30 (Tex. Crim. App. 2000), and Harrod v. State, 203 S.W.3d 622 (Tex.  
App.-Dallas 2006, no pet.), the instructions must make clear that a jury's decision to 
reject a defense or affirmative defense must be unanimous. If the decision to reject the

29

E1.9



COMMENTARY ON CRIMINAL JURY CHARGES

defense or affirmative defense can rest on any of several alternative grounds, however, 
unanimity is not required regarding the specific ground.  

In addition, of course, the Committee faced the troublesome matter of identifying 
language that would convey to juries the substance of the requirement of unanimity, 
once that substance had been determined. Rather than use the term unanimous and 
phrases derived from this, the Committee concluded that jurors were more likely to 
understand instructions put in terms of when all members of the jury must "agree." 

The Committee was also clear that the instructions should address the matter 
directly and, as explicitly as possible, explain to jurors on which matters they must all 
agree.  

E1.10 Venue 

Generally, venue requires only that the state prove that the charged offense was 
committed in the county of prosecution. In exceptional cases, the state may invoke the 
statutory provisions that sometimes permit prosecution in one county of an offense 
committed in another county. When this occurs, the jury instructions on venue may be 
quite complicated. See Whitley v. State, 635 S.W.2d 791, 797 (Tex. App.-Tyler 1982, 
no pet.).  

Venue is not an element of the charged offense and need be proved only by a pre
ponderance of the evidence. Tex. Code Crim. Proc. art. 13.17. Obviously, the instruc
tions need not tell the jury that proof beyond a reasonable doubt is required. Villani v.  
State, 116 S.W.3d 297, 308-09 (Tex. App.-Houston [14th Dist.] 2003, pet. ref'd) 
("[The] proposed instructions [misstated the law because they] would have required 
the State to prove venue beyond a reasonable doubt, when the State is only required to 
prove venue by a preponderance of the evidence.").  

Practice, however, has been to simply phrase the instructions as requiring proof 
beyond a reasonable doubt of all the charging instrument's allegations, including the 
allegation that the offense was committed in the county specified. E.g., Melton v. State, 
158 S.W. 550, 552 (Tex. Crim. App. 1913) ("[The] charge [in a rape prosecution] 
expressly required the jury to believe beyond a reasonable doubt that the appellant had 
sexual intercourse with [the victim] in Eastland [C]ounty, Tex.....").  

The Committee considered recommending a charge that distinguished venue from 
the elements of the charged offense and told the jury that venue need be proved only 
by a preponderance of the evidence. It concluded, however, that generally the state 
would not be significantly disadvantaged by having to prove venue by proof beyond a 
reasonable doubt. Explaining to juries the need to separate venue and treat it differ
ently would, on the other hand, often add to the complexity of the instructions and the 
difficulty of jurors' comprehension of them.
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On balance, then, the Committee recommends the widespread practice of simply 

telling juries that among the matters that must be proved beyond a reasonable doubt is 

the commission of the offense. In unusual cases in which more elaborate instructions 

on venue must be given, of course, those instructions might best be drafted to make 

clear that the burden of proof is only the lesser one.
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E2.1 Instruction 

JURY INSTRUCTIONS 

Members of the jury, 

The defendant, [name], is accused of [offense]. The defendant has pleaded 
"not guilty," and you have heard all of the evidence that will be produced on 
whether the defendant has been proved guilty.  

Both sides will soon present final arguments. Before they do so, I must now 

give you the instructions you must follow in deciding whether the defendant 
has been proved guilty or not.  

You will have a written copy of these instructions to take with you and to use 
during your deliberations.  

First I will tell you about some general principles of law that must govern 

your decision of the case. Then I will tell you about the specific law applicable 
to this case. Finally, I will instruct you on the rules that must control your delib
erations.  

GENERAL PRINCIPLES 

The [Indictment/Information] 

The [indictment/information] is not evidence of guilt. The [indictment/infor
mation] is only a document required to bring the case before you. The [indict

ment/information] cannot be considered in any way by the jury. Do not 

consider the fact that the defendant has been arrested, confined, or indicted or 

otherwise charged. You may not draw any inference of guilt from any of these 
circumstances.  

Presumption of Innocence 

The defendant is presumed innocent of the charge. All persons are presumed 

to be innocent, and no person may be convicted of an offense unless each ele
ment of the offense is proved beyond a reasonable doubt. The law does not 

require a defendant to prove his innocence or produce any evidence at all.  

Unless the jurors are satisfied beyond a reasonable doubt of the defendant's 
guilt after careful and impartial consideration of all the evidence in the case, the 

presumption of innocence alone is sufficient to acquit the defendant.
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Burden of Proof 

The burden of proof throughout the trial is always on the state. The defen
" dant does not have the burden to prove anything. The state must prove every 
element of the offense beyond a reasonable doubt to establish guilt for the 
offense. If the state proves every element of the offense beyond a reasonable 
doubt, then you must find the defendant guilty. If the state does not prove every 
element of the offense beyond a reasonable doubt, then you must find the 
defendant not guilty. If, after you have considered all the evidence and these 
instructions, you have a reasonable doubt about whether the defendant is guilty, 
you must find the defendant not guilty.  

Jury as Fact Finder 

As the jurors, you review the evidence and determine the facts and what they 
prove. You judge the believability of the witnesses and what weight to give 
their testimony.  

In judging the facts and the believability of the witnesses, you must apply 
the law provided in these instructions.  

Evidence 

The evidence consists of the testimony and exhibits admitted in the trial. You 
must consider only evidence to reach your decision. You must not consider, 
discuss, or mention anything that is not evidence in the trial. You must not con
sider or mention any personal knowledge or information you may have about 
any fact or person connected with this case that is not evidence in the trial.  

Statements made by the lawyers are not evidence. The questions asked by 
the attorneys are not evidence. Evidence consists of the testimony of the wit
nesses and materials admitted into evidence.  

Nothing the judge has said or done in this case should be considered by you 
as an opinion about the facts of this case or influence you to vote one way or 
the other.  

You should give terms their common meanings, unless you have been told in 
these instructions that the terms are given special meanings. In that case, of 
course, you should give those terms the meanings provided in the instructions.  

While you should consider only the evidence, you are permitted to draw rea
sonable inferences from the testimony and exhibits that are justified in the light 
of common experience. In other words, you may make deductions and reach
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conclusions that reason and common sense lead you to draw from the facts that 

have been established by the evidence.  

You are to render a fair and impartial verdict based on the evidence admitted 
in the case under the law that is in these instructions. Do not allow your verdict 

to be determined by bias or prejudice.  

Admitted Exhibits 

You may, if you wish, examine exhibits. If you wish to examine an exhibit, 

the foreperson will inform the court and specifically identify the exhibit you 
wish to examine. Only exhibits that were admitted into evidence may be given 
to you for examination.  

Testimony 

Certain testimony will be read back to you by the court reporter if you 
request. To request that testimony be read back to you, you must follow these 

rules. The court will allow testimony to be read back to the jury only if the jury, 
in a writing signed by the foreperson, (1) states that it is requesting that testi
mony be read back, (2) states that it has a disagreement about a specific state

ment of a witness or a particular point in dispute, and (3) identifies the name of 
the witness who made the statement. The court will then have the court reporter 
read back only that part of the statement that is in disagreement.  

The Verdict 

The law requires that you render a verdict of either "guilty" or "not guilty." 

The verdict of "not guilty" simply means that the state's evidence does not 
prove the defendant guilty beyond a reasonable doubt.  

You may return a verdict only if all twelve of you agree on this verdict.  

When you reach a verdict, the foreperson should notify the court.  

[Include the following ifWthe defendant did not testify and 
the defendant does not object.] 

Defendant's Right to Remain Silent 

The defendant has a constitutional right to remain silent. The defendant may 

testify on his own behalf. The defendant may also choose not to testify. The 
defendant's decision not to testify cannot be held against him, and it is not evi

dence of guilt. You must not speculate, guess, or even talk about what the
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defendant might have said if he had taken the witness stand or why he did not.  
The foreperson of the jury must immediately stop any juror from mentioning 
the defendant's decision not to testify.  

[Insert provisions specific to the case here.] 

RULES THAT CONTROL DELIBERATIONS 

You must follow these rules while you are deliberating and until you reach a 
verdict. After the closing arguments by the attorneys, you will go into the jury 
room.  

Your first task will be to pick your foreperson. The foreperson should con
duct the deliberations in an orderly way. Each juror has one vote, including the 
foreperson. The foreperson must supervise the voting, vote with other members 
on the verdict, and sign the verdict sheet.  

While deliberating and until excused by the trial court, all jurors must follow 
these rules: 

1. You must not discuss this case with any court officer, or the attor
neys, or anyone not on the jury.  

2. You must not discuss this case unless all of you are present in the 
jury room. If anyone leaves the room, then you must stop your discussions 
about the case until all of you are present again.  

3. You must communicate with the judge only in writing, signed by 
the foreperson and given to the judge through the officer assigned to you.  

4. You must not conduct any independent investigations, research, or 
experiments.  

5. You must tell the judge if anyone attempts to contact you about the 
case before you reach your verdict.  

Your sole duty at this point is to determine whether the defendant has been 
proved guilty. You must restrict your deliberations to this matter.  

After you have arrived at your verdict, you are to use one of the forms 
attached to these instructions. You should have your foreperson sign his or her 
name to the particular form that conforms to your verdict.  

After the closing arguments by the attorneys, you will begin your delibera
tions to decide your verdict.
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VERDICT-NOT GUILTY 

We, the jury, find the defendant, [name], not guilty.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-GUILTY 

We, the jury, find the defendant, [name], guilty of [offense], as charged in the 
[indictment/information].  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Accurately Posing Issue for Jury. The Code of Criminal Procedure mandates 

that, in a jury trial on a plea of not guilty, the jury's verdict must be "guilty" or "not 

guilty." See Tex. Code Crim. Proc. art. 37.07, 1(b). This may misleadingly suggest 
that to return a verdict favorable to the accused, the jury must conclude that the defen

dant is actually not guilty. In fact, such a verdict requires only a finding that the defen

dant has not been proved guilty by the exceptionally high standard of proof beyond a 
reasonable doubt.  

Those portions of the instructions that define "proof beyond a reasonable doubt" 

are, of course, designed to convey this.  

The Committee concluded, however, that care should be taken, in addition, to 

phrase the instructions to avoid any suggestion that the jury must or even should 

address whether the defendant is actually not guilty.  

A number of decisions have found no reversible error in jury instructions referring 

to the jury's task as deciding the guilt or innocence of the defendant. Mason v. State, 

No. 08-99-00149-CR, 2000 WL 965041 (Tex. App.-El Paso July 13, 2000, pet.
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ref'd) (not designated for publication); Flores v. State, 920 S.W.2d 347, 356-57 (Tex.  
App.-San Antonio 1996), pet. dism'd, improvidently granted, 940 S.W.2d 660 (Tex.  
Crim. App. 1996); Barnes v. State, 855 S.W.2d 173, 175 (Tex. App.-Houston [14th 
Dist.] 1993, pet. ref'd).  

Nevertheless, the Committee concluded that insofar as possible the instructions 
should be phrased in terms that avoid any suggestion that the jury needs to address 
whether the defendant is actually not guilty. Thus the Committee chose in the second 
paragraph to say, "I must now give you the instructions you must follow in deciding 
whether the defendant has been proved guilty or not." This is suggested rather than, "I 
must now give you the instructions you must follow in deciding whether the defendant 
is guilty or not guilty." The same approach was followed throughout the instructions.  

Presumption of Innocence. The instruction implements the Code of Criminal 
Procedure's provision for the presumption of innocence: 

All persons are presumed to be innocent and no person may be convicted of 
an offense unless each element of the offense is proved beyond a reason
able doubt. The fact that he has been arrested, confined, or indicted for, or 
otherwise charged with, the offense gives rise to no inference of guilt at his 
trial.  

Tex. Code Crim. Proc. art. 38.03.  

Charging Instrument Not Evidence. A trial court probably is not required to tell 
the jury that the charging instrument is not evidence. See Magness v. State, 244 S.W.2d 
810, 810 (Tex. Crim. App. 1952) ("Though the trial court might well have given the 
requested charge [that the information filed against him was no evidence of his guilt], 
we are unable to agree that his failure to do so was prejudicial to the rights of appel
lant.").  

Nevertheless, such an instruction has traditionally been given. E.g., Beal v. State, 
520 S.W.2d 907, 911 (Tex. Crim. App. 1975) ("[T]he jury was charged by the court 
that the indictment was not evidence and was not to be 'considered as a fact or circum
stance against the defendant."'); Hall v. State, 150 S.W.2d 404, 407 (Tex. Crim. App.  
1941) (trial court "told the jury-men that the indictment was not any evidence and 
should not be so considered by them").  

The Committee believes the instruction should continue to be included.  

Jurors as Judges of Facts. The role of the jurors is addressed in two provisions 
of the Code of Criminal Procedure: 

The jury, in all cases, is the exclusive judge of the facts proved, and of the 
weight to be given to the testimony, except where it is provided by law that 
proof of any particular fact is to be taken as either conclusive or presump
tive proof of the existence of another fact, or where the law directs that a 
certain degree of weight is to be attached to a certain species of evidence.
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Tex. Code Crim. Proc. art. 38.04.  

Unless otherwise provided in this Code, the jury is the exclusive judge of 
the facts, but it.is bound to receive the law from the court and be governed 
thereby.  

Tex. Code Crim. Proc. art. 36.13.  

Consistent with present practice, the essence of these statutory provisions is 
included in the proposed instruction.  

Evidence to Be Provided. The jurors' right of access to evidence is addressed in 
two provisions of the Code of Criminal Procedure: 

There shall be furnished to the jury upon its request any exhibits admitted 

as evidence in the case.  

Tex. Code Crim. Proc. art. 36.25.  

In the trial of a criminal case in a court of record, if the jury disagree as to 

the statement of any witness they may, upon applying to the court, have 
read to them from the court reporter's notes that part of such witness testi

mony or the particular point in dispute, and no other ....  

Tex. Code Crim. Proc. art. 36.28.  

The jury should be told of its right of such access.  

Defendant's Failure to Testify. The defendant's clear constitutional right not to 

testify is protected by a specific provision in the Code of Criminal Procedure: 

Any defendant in a criminal action shall be permitted to testify in his own 

behalf therein, but the failure of any defendant to so testify shall not be 

taken as a circumstance against him, nor shall the same be alluded to or 
commented on by counsel in the cause.  

Tex. Code Crim. Proc. art. 38.08.  

Texas cases are generally in accord with [Carter v. Kentucky, 450 U.S. 288, 

297 (1981)]. If a defendant properly requests or timely objects, he is enti

tled to a jury instruction that his failure to testify cannot be taken as a cir
cumstance against him. See, e.g., Wilkens v. State, 847 S.W.2d 547, 553 

(Tex. Crim. App. 1992); Brown v. State, 617 S.W.2d 234, 238 (Tex. Crim.  
App. 1981).  

Michaelwicz v. State, 186 S.W.3d 601, 623 (Tex. App.-Austin 2006, pet. ref'd).  

The court of criminal appeals has refused to hold that a trial judge errs if, over 

objection of the defendant, the judge gives an instruction on the defendant's failure to 

testify. But the court has made clear that trial judges should not give the instruction in 
these situations: "We . . . admonish trial judges to omit such instruction when 

requested by the defense to do so." Rogers v. State, 486 S.W.2d 786, 788 (Tex. Crim.
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App. 1972). Accord Hill v. State, 466 S.W.2d 791, 793-94 (Tex. Crim. App. 1971); 
Jackson v. State, No. 03-96-00521-CR, 1997 WL 6311 (Tex. App.-Austin Jan. 9, 
1997, pet. ref'd) (not designated for publication).  

If the defendant does in fact testify, the court of criminal appeals has also held that 
the trial court properly refused to give an instruction that the defendant was not 
required to do so. Bircher v. State, 491 S.W.2d 443, 445 (Tex. Crim. App. 1973).  

Definition of Proof Beyond Reasonable Doubt. In Paulson v. State, 28 S.W.3d 
570 (Tex. Crim. App. 2000) (overruling Geesa v. State, 820 S.W.2d 154 (Tex. Crim.  
App. 1991)), the court of criminal appeals made clear that trial courts are not required 
to give instructions defining reasonable doubt. It added that "the better practice is to 
give no definition of reasonable doubt at all to the jury." Paulson, 28 S.W.3d at 573.  
But further, a trial court would not err in giving a definition if the state and the defense 
were to agree to give the definition set out in Geesa. Paulson, 28 S.W.3d at 573.  

A trial court did not abuse its discretion in instructing the jury, "It is not required 
that the prosecution prove guilt beyond all possible doubt; it is required that the prose
cution's proof excludes all 'reasonable doubt' concerning the defendant's guilt." 
Woods v. State, 152 S.W.3d 105, 114-15 (Tex. Crim. App. 2004) (noting that instruc
tion did not contain definitional portions of Geesa charge). In an unreported opinion, 
however, the court of criminal appeals observed that it "continue[d] to adhere to our 
position [in Paulson] that the better practice is to leave wholly to the jury the task of 
assigning meaning to the phrase 'beyond a reasonable doubt."' Perkins v. State, No.  
74,318, 2004 WL 3093239, at *2 (Tex. Crim. App. June 30, 2004) (not designated for 
publication).  

At least one court has held that even giving a definition over the defendant's objec
tion is not necessarily reversible error. Holland v. State, 249 S.W.3d 705, 707 (Tex.  
App.-Beaumont 2008, no pet.) (definition given in oral instructions between swear
ing of jury and defendant's plea to indictment).  

The Committee concluded, as the court of criminal appeals has made clear, that trial 
courts should not make any effort, directly or otherwise, to define the concept of rea
sonable doubt.  

Explanation of "Not Guilty" Verdict. The instructions must convey to the jury 
that it is required to return a verdict favorable to the accused if it concludes the state 
has failed to prove the accused guilty by the uniquely high standard of proof beyond a 
reasonable doubt. This is the case even if the jurors believe on balance that the defen
dant committed the charged offense.  

There is some support for this in the case law. See Lindley v. State, 123 S.W. 1107, 
1108 (Tex. Crim. App. 1909).
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On the other hand, at least one case has held that such an instruction is not required 

if the instructions properly define the state's burden of proof. See McDonald v. State, 

911 S.W.2d 798, 805 (Tex. App.-San Antonio 1995, pet. dism'd).
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E3.1 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

Conspiracy is prohibited by and defined in Tex. Penal Code 15.02.  

Murder is prohibited by and defined in Tex. Penal Code 19.02.  

The defense of renunciation is provided for in Tex. Penal Code 15.04.
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E3.2 Conspiracy Generally 

Conspiracy is defined in Tex. Penal Code 15.02(a). The Penal Code requires that 
for a person to be guilty of criminal conspiracy, the person must act with intent that a 
felony be committed. There is no such thing as a conspiracy to commit a misde
meanor. Tex. Penal Code 15.02. Further, inchoate offenses under title 4, including 
attempt and conspiracy, do not apply to offenses defined outside of the Penal Code 
unless the outside offenses specifically so provide. State v. Colyandro, 233 S.W.3d 870 
(Tex. Crim. App. 2007).  

The felony used as the example in the instructions in this chapter is murder under 
Tex. Penal Code 19.02(b)(1). Guidance for drafting instructions on murder may be 
found in Texas Criminal Pattern Jury Charges-Crimes against Persons, chapter 5.  

The State Bar has published instructions for party liability under Tex. Penal Code 
7.02(b). These instructions make all conspirators liable for any felony committed by 

a party in furtherance of the unlawful conspiracy, so long as it should have been antic
ipated as a result of the carrying out of the conspiracy. See Texas Criminal Pattern 
Jury Charges-Crimes against Persons, chapter 4. See also Ex parte Thompson, 179 
S.W.3d 549 (Tex. Crim. App. 2005).  

The state may not obtain a conviction on the uncorroborated testimony of a cocon
spirator, pursuant to the accomplice witness rule. See Rice v. State, 605 S.W.2d 895 
(Tex. Crim. App. 1980).  

Texas is a bilateral jurisdiction, similar to the federal system, so the state must 
prove an actual agreement between two persons who share the intent to commit the 
felony. Thus, a defendant cannot be convicted of conspiracy if the only coconspirator 
is a government agent. Williams v. State, 646 S.W.2d 221 (Tex. Crim. App. 1983) (evi
dence insufficient to prove conspiracy when only coconspirator worked for police and 
had no real intention that aggravated kidnapping be committed).  

The primary purpose of the overt act requirement is to manifest that the conspiracy 
is at work. Yates v. United States, 354 U.S. 298, 334 (1957), overruled on other grounds 
by Burks v. United States, 437 U.S. 1 (1978). While no Texas court delineates the outer 
limits of what constitutes an overt act, the court of criminal appeals has held that the 
overt act "need not itself be a criminal act" but must "take the conspiracy beyond a 
mere meeting of the minds." McCann v. State, 606 S.W.2d 897, 900 (Tex. Crim. App.  
1980).  

The Committee could find no Texas case resolving the issue of whether the state 
can rely on an overt act not alleged in the charging instrument. The Fifth Circuit 
allows this. See United States v. Carlock, 806 F.2d 535, 550 (5th Cir. 1986), cert.  
denied, 480 U.S. 949-50 (1987).  

Whether one or multiple overt acts should be included in the jury.instruction may 
depend on how the conspiracy is pled in the charging instrument. For example, in
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Nunez v. State, 215 S.W.3d 537, 541-42 (Tex. App.-Waco 2007, pet. ref'd), the 
aggravated robbery indictment alleged that the defendant "hid in the bushes, at night, 

while armed with a deadly weapon, to wit a firearm, near the entrance of a business 

named Cafe Adobe." However, the jury was charged with three separate overt acts: (1) 

"hid in some bushes at night"; (2) "hid in some bushes while armed with a deadly 

weapon, to wit: a firearm"; or (3) "hid near the entrance of a business named Cafe 

Adobe." This charge authorized a conviction if the jury found any one of the three to 

be true. The court held that the charge was erroneous (though ultimately harmless) 

because it authorized a conviction on a theory different from that alleged in the indict

ment. Nunez, 215 S.W.3d at 542. The indictment alleged one overt act with multiple 

actions, and these could not be submitted as separate overt acts.  

A number of intermediate appellate courts have held in cases involving Texas Penal 

Code section 71.02 (conspiracy to engage in organized criminal activity) that the jury 

must all agree that at least one alleged overt act was committed by each conspirator 

during the course of the conspiracy, but they need not all agree on which specific overt 

act or acts listed in the jury charge were committed. See, e.g., Bogany v. State, 54 

S.W.3d 461, 462-63 (Tex. App.-Houston [1st Dist.] 2001, pet. ref'd) (no jury una
nimity is required on issue of which overt act was committed); Daniel v. State, 704 

S.W.2d 952, 954 (Tex. App.-Fort Worth 1986, no pet.) (holding that when more than 
one overt act is alleged in charging instrument, all overt acts raised by evidence should 

be submitted to jury). However, the Committee notes that there is no court of criminal 

appeals case resolving this issue, and that the cases cited above involved Tex. Penal 

Code 71.02, not Tex. Penal Code 15.02.  

The defense of renunciation is discussed in depth in sections E5.7 and E5.8 in chap

ter 5 of this volume.
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E3.3 Instruction-Liability for Conspiracy 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific felony. The following 
example is for the felony of murder under Texas Penal Code 

section 19.02(b)(1).] 

The state accuses the defendant of having committed the offense of conspir
acy to commit murder. Specifically, the accusation is that the defendant [insert 
specific allegation, e.g., with the intent to commit the offense of murder, 
agreed with one or more persons, namely [name(s)], that one or more of them 
would intentionally cause the death of an individual, [name], by shooting 
[name] with a firearm and [the defendant/one of the conspirators] performed an 
overt act in pursuance of the agreement, namely purchasing a firearm with 
which to shoot [name]].  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  
The following example is for a Texas Penal Code section 15.02 charge, 

in which the conspiracy was to commit murder 
See Texas Penal Code section 19.02(b)(1).] 

A person commits the offense of conspiracy to commit a felony if, with the 
intent to commit a felony, he agrees with one or more persons that they or one 
or more of them engage in conduct that would constitute a felony offense, and 
he or one or more of them performs an overt act in pursuance of the agreement.  

An agreement constituting a conspiracy may be inferred from the acts of the 
parties.  

A person commits the felony offense of murder if the person intentionally or 
knowingly causes the death of an individual.  

[Include the following ifWraised by the evidence.] 

A person can be convicted of conspiracy even if the evidence proves that the 
object offense was actually committed, but the state need not prove that the 
object offense was actually committed.
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[Include the following ifWraised by the evidence.] 

It is a defense to a conspiracy charge that all remaining coconspirators have 

been acquitted of participation in the conspiracy.  

[Continue with the following.] 

To prove that the defendant is guilty of conspiracy to commit murder, the 

state must prove, beyond a reasonable doubt, three elements. The elements are 

that

1. the defendant agreed with one or more persons that they or one or 

more of them would engage in conduct that would constitute a murder, 

2. the defendant entered into the agreement with the intent that a mur

der be committed, and 

3. the defendant or one or more of the other conspirators performed an 

overt act in pursuance of the murder.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of conspir
acy to commit murder.  

Definitions 

Intent to Commit a Murder 

A person acts with the intent to commit a murder when the person has the 

conscious objective or desire to cause the death of another individual.  

Overt Act 

An overt act need not be in itself criminal, but it must be taken in pursuance 

of the agreement and it must take the conspiracy beyond a mere meeting of the 
minds.  

[Additional definitions may be helpful, such as "murder" (Texas Penal 

Code section 19.02) and the culpable mental states (Texas Penal Code 
section 6.03).]

51

E3.3



CONSPIRACY

Application of Law to Facts 

[Include relevant application of law to facts unit from charged 
offense. The following example is for a Texas Penal Code section 

15.02 charge, in which the conspiracy was to commit murder 
See Texas Penal Code section 19.02(b)(1).] 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements. The elements are that

1. the defendant, [name], in [county] County, Texas, on or about 
[date], agreed with one or more persons, namely [name(s)], [insert specific 
allegation, e.g., that one of the conspirators would shoot [name] with a fire
arm]; 

2. the defendant, [name], [insert specific allegation, e.g., entered into 
the agreement with the intent that one of the conspirators would murder 
[name]]; and 

3. [the defendant, [name],/one of the other conspirators] [insert spe
cific allegation, e.g., performed an overt act in pursuance of the agreement to 
commit murder, that is, [the defendant/one of the conspirators] purchased a 
firearm to be used to shoot [name]].  

[Include the following ifWraised by the evidence.] 

You must all agree that at least one overt act was committed by at least one 
member of the conspiracy, but you do not have to all agree on which specific 
overt [act was/acts were] committed or who committed the overt act[s].  

[Continue with the following.] 

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree that the state has failed to prove, beyond a reasonable doubt, 
one or more of elements 1, 2, and 3 listed above, you must find the defendant 
"not guilty." 

If you all agree that the state'has proved, beyond a reasonable doubt, each of 
the three elements listed above, you must [find the defendant "guilty"/proceed 
to consider whether the defendant has proved the defense of renunciation].  

[Include defense ifWraised by the evidence; 
see sections E3.4 and E3.5 below]
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[See chapter 2 for verdict instruction.] 

COMMENT 

Conspiracy is defined in Tex. Penal Code 15.02(a). This instruction is based on an 

indictment for conspiracy to commit a murder as defined by Tex. Penal Code 

19.02(b)(1). The court will need to modify this instruction depending on the accusa

tion.  

A defendant cannot be convicted of conspiracy if the only coconspirator is a gov

ernment agent. Williams v. State, 646 S.W.2d 221 (Tex. Crim. App. 1983) (evidence 

insufficient to prove conspiracy when only coconspirator worked for police and had no 

real intention that aggravated kidnapping be committed). If the evidence raises this 

issue, modify the instruction as needed.  

The Committee's sample instruction lists only one overt act. If more than one overt 

act is submitted, modify the instruction as needed.  

It is a defense to prosecution that all coconspirators other than the defendant have 

been acquitted. Tex. Penal Code 15.02(b)(2). If the evidence raises this defense, 

modify the instruction as needed.  

A person cannot be guilty of conspiracy unless there is a real agreement between 

two or more parties who both have criminal intent.
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E3.4 Instruction-Liability for Conspiracy-Affirmative 
Defense of Renunciation 

Renunciation 

You have heard evidence that the defendant renounced his criminal objec
tive by withdrawing from the conspiracy to commit the murder of [name] and 
taking affirmative action that prevented the commission of the murder.  

Relevant Statutes 

It is an affirmative defense to conspiracy to commit murder that under cir
cumstances manifesting a voluntary and complete renunciation of his criminal 
objective the defendant withdrew from the conspiracy before commission of 
the intended offense and took further affirmative action that prevented the 
commission of the intended offense.  

Renunciation is an affirmative defense. Therefore the defendant must prove, 
by a preponderance of the evidence, two elements. The elements are that

1. the defendant, [name], withdrew from the conspiracy before com
mission of the intended offense and took further affirmative action that pre
vented the commission of the intended offense; and 

2. the circumstances manifested a voluntary and complete renuncia
tion of the defendant's criminal objective.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he comes within the affirmative defense of renunciation.  

Definitions 

Intent to Commit a Murder 

A person acts with the intent to commit a murder when the person has the 
conscious objective or desire to cause the death of another individual.  

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 
credible evidence.
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Voluntary Renunciation of a Criminal Objective 

Renunciation is not voluntary if it is motivated in whole or in part

1. by circumstances not present or apparent at the inception of the 

defendant's course of conduct that increase the probability of detection or 

apprehension or that make more difficult the accomplishment of the objec
tive, or 

2. by a decision to postpone the criminal conduct until another time or 

to transfer the criminal act to another but similar objective or victim.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 

doubt, you must next decide whether the defendant has proved, by a preponder

ance of the evidence, that his conduct comes within the affirmative defense of 

renunciation.  

To decide the issue of renunciation, you must decide whether the defendant 

has proved, by a preponderance of the evidence, two elements. The elements 
are that

1. he withdrew from the conspiracy before any conspirator killed or 

caused the death of [name] and took further affirmative action that prevented 

the murder of [name], and 

2. the circumstances made it plain that the defendant voluntarily and 

completely renounced his criminal objective to murder [name].  

You may decide:that the defendant has proved elements 1 and 2 by a prepon

derance of the evidence only if you all agree that the defendant has proved both 

elements. If you find that the defendant has proved, by a preponderance of the 

evidence, both of the elements listed above, you must find the defendant "not 

guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 

elements of the offense of conspiracy to commit murder, and you all agree the 

defendant has not proved, by a preponderance of the evidence, both of the ele

ments listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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E3.5 Instruction-Liability for Conspiracy-Renunciation 
Punishment Issue 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of conspiracy to commit mur
der. It is now your duty to assess punishment. Before you assess punishment, 
however, you must address a preliminary question. The range of punishment 
from which you must choose depends on your answer to that question.  

You must determine whether the defendant has proved, by a preponderance 
of the evidence, that he renounced his criminal objective.  

Relevant Statutes 

If the defendant proves that he renounced his criminal objective, this offense 
is punishable by

1. a term of imprisonment of no less than two years and no more than 
ten years, or 

2. a term of imprisonment for no less than two years and no more than 
ten years and a fine of no more than $10,000.  

If the defendant does not prove that he renounced his criminal objective, this 
offense if punishable by

1. a term of imprisonment of no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

A defendant proves he renounced his criminal objective only if the defen
dant proves, by a preponderance of the evidence, two elements. The elements 
are that

1. he withdrew from the conspiracy before the intended criminal 
offense was committed, and 

2. he made substantial effort to prevent the commission of the 
intended offense.  

You must all agree on whether the defendant has proved that he renounced 
the object offense.
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Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he renounced his criminal objective.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 

credible evidence.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance 

of the evidence, both elements of renunciation of the criminal objective. The 

elements are that

1. he withdrew, from the conspiracy before any conspirator killed 
[name], and 

2. he made substantial effort to prevent the murder of [name].  

You must all agree on whether the defendant has proved this before you 

assess punishment. Your resolution of this issue will determine which of the 

two verdict forms you will use. If you all agree that the defendant has proved 

that he renounced his criminal objective, use the first verdict form, titled "Ver

dict-Defendant Has Proved Renunciation of Criminal Objective." If you all 

agree that the defendant has not proved that he renounced his criminal objec

tive, use the second verdict form, titled "Verdict-Defendant Has Not Proved 
Renunciation of Criminal Objective." 

If you all agree that the defendant has proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 
in your verdict

1. a term of imprisonment of no less than two years and no more than 
ten years, or 

2. a term of imprisonment for no less than two years and no more than 

ten years and a fine of no more than $10,000.  

If you all agree that the defendant has not proved, by a preponderance of the 

evidence, that he renounced his criminal objective, you are to determine and 
state in your verdict-
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1. a term of imprisonment of no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

VERDICT-DEFENDANT HAS PROVED RENUNCIATION OF 
CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 
conspiracy to commit murder, all agree that the defendant has proved that he 
renounced his criminal objective. We assess the defendant's punishment at: 
(select one) 

confinement by the Texas Department of Criminal Justice for a term 
of_ years and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
of_ years and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT PROVED RENUNCIATION OF 
CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 
conspiracy to commit murder, all agree that the defendant has not proved that 
he renounced his criminal objective. We assess the defendant's punishment at: 
(select one) 

confinement by the Texas Department of Criminal Justice for a term 
of_ years and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
of_ years and a fine of $_.
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Foreperson of the Jury 

Printed Name of Foreperson
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E4.1 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

Criminal solicitation is prohibited by and defined in Tex. Penal Code 15.03.  

Capital murder is prohibited by and defined in Tex. Penal Code 19.03.  

The defense of renunciation is provided for in Tex. Penal Code 15.04.
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E4.2 General Comments 

Criminal solicitation under Tex. Penal Code 15.03(a) is limited to solicitations to 
commit either a capital felony or a first-degree felony. The felony used as the example 
in the instructions in this chapter is capital murder under Tex. Penal Code 

19.03(a)(3). Guidance for drafting instructions on murder may be found in Texas 
Criminal Pattern Jury Charges-Crimes against Persons, chapter 5.  

The offense of criminal solicitation requires proof that the defendant acted "with 
intent that a capital felony or felony of the first degree be committed." Two specific 
aspects of section 15.03 deserve comment. First, the request, command, or attempt to 
induce another must be "to engage in specific conduct, that under the circumstances 
surrounding his conduct as the actor believes them to be, would constitute the felony 
or make the other a party to its commission." 

Several cases addressing claims of fundamental deficiency in indictments have 
commented that this language was intended only to preclude impossibility as a defense 
and thus does not constitute an element of criminal solicitation. Hobbs v. State, 548 
S.W.2d 884, 887 (Tex. Crim. App. 1977) (no allegation of this purported element); 
Robinson v. State, 764 S.W.2d 367, 370-71 (Tex. App.-Dallas 1989, no pet.) (inade
quate allegation of this purported element).  

These cases do not, however, deal with jury submission. The Committee concluded 
that the legislature most likely intended the language at issue as a substantive part of 
the definition of criminal solicitation. Thus the instructions include it.  

Second, Tex. Penal Code 15.03(b) provides a special corroboration requirement 
applicable when the state relies on a witness who was the person that was actually 
solicited: 

A person may not be convicted under this section on the uncorroborated 
testimony of the person allegedly solicited and unless the solicitation is 
made under circumstances strongly corroborative of both the solicitation 
itself and the actor's intent that the other person act on the solicitation.  

Despite the statutory reference to circumstances "strongly corroborative," many 
courts have concluded that the standard applicable is no more stringent than that appli
cable to accomplice witness situations under Texas Code of Criminal Procedure article 
38.14. One court explained: 

To determine if the corroboration [required by Tex. Penal Code Ann.  
15.03(b)] is sufficient the accomplice testimony must be eliminated from 

consideration and it must be determined whether there is other incriminat
ing evidence tending to connect the defendant with the crime. Adams v.  
State, 685 S.W.2d 661, 665 (Tex. Crim. App. 1985); Richardson [v. State], 
700 S.W.2d 591, 594 [(Tex. Crim. App. 1985)]. It is not necessary that the 
corroboration directly link the defendant with the crime or that it be suffi-
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cient evidence in itself to establish guilt. Richardson, 700 S.W.2d at 594.  

The court should consider all of the non-accomplice evidence even if it is 

entirely circumstantial.  

Thomas v. State, 31 S.W.3d 422, 424 (Tex. App.-Fort Worth 2000, pet. ref'd).  

The Committee considered two related aspects of jury submission of the corrobora

tion requirement. First, should the requirement not only be included in the abstract 

portions of the instructions but also incorporated into the application of law to facts 

portion? See Lankford v. State, 255 S.W.3d 275, 280 (Tex. App.-Waco 2008, pet.  
ref d) (noting that "[s]everal cases have indicated that the better practice is for the trial 

court to submit an instruction on corroboration in the application paragraph," assum

ing-without deciding-trial court erred in failing to do so, but finding any error 

harmless); Sterling v. State, No. 05-08-00347-CR, 2012 WL 1004732, at *5-6 (Tex.  
App.-Dallas 2012, pet. ref'd) (not designated for publication) ("[E]ven if it was error 

not to incorporate the corroboration instruction into the two application paragraphs, 

there was no egregious harm to appellant given the substantial amount of corroborat

ing evidence in this case").  

Second, should the corroboration instructions themselves include an application 

portion? See Barton v. State, No. 03-07-00423-CR, 2008 WL 1827492, at *6 (Tex.  
App.-Austin Apr. 23, 2008, pet. ref'd) (not designated for publication) ("Texas 
courts have expressed approval of corroboration instructions that contain ... an appli

cation paragraph.")..Apparently the only way an application portion would be more 

specific is that it would identify by name the witness whose testimony requires corrob

oration. See Bell v. State, 768 S.W.2d 790, 799-800 (Tex. App.-Houston [14th Dist.] 
1989, pet. ref'd) (example of two-part instruction).  

The Committee concluded that the corroboration requirement is not an element of 

the offense of solicitation, so placement in the application of law to facts.unit of the 

instructions would be unnecessary and inappropriate.  

Nearly the same result is accomplished by putting a purely abstract version of the 

requirement in the relevant statutes unit of the instructions and then adding a unit

sufficiency of corroboration-that presents it again and applies it by specifying the 

witness whose testimony must be corroborated.
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E4.3 Instruction-Criminal Solicitation-Solicitation of Another 
to Personally Commit Offense 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific felony. The following 
example is for the felony of capital murder under Texas Penal Code 

section 19.03(a)(3).] 

The state accuses the defendant of the offense of criminal solicitation. Spe
cifically, the accusation is that the defendant, with the intent that a capital fel
ony, namely capital murder, be committed, requested, commanded, or 
attempted to induce [name of solicited party] to engage in the specific conduct 
of [insert specific allegations, e.g., intentionally or knowingly causing the 
death of [name] for remuneration or the promise of remuneration], that under 
the circumstances surrounding the conduct of [name of solicited party] as the 
defendant believed them to be, would constitute the capital felony of capital 
murder or make [name of solicited party] a party to the capital felony of capital 
murder.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged 
offense. The following example is for a Texas Penal Code section 

15.03 charge, in which the solicitation was to commit capital murder 
See Texas Penal Code section 19.03(a)(3).] 

A person commits an offense if, with intent that a capital felony or felony of 
the first degree be committed, he requests, commands, or attempts to induce 
another to engage in specific conduct that, under the circumstances surround
ing his conduct as the actor believes them to be, would constitute the felony or 
make the other a party to its commission.  

A person may not be convicted under this section on the uncorroborated tes
timony of the person allegedly solicited.  

A person may not be convicted under this section unless the solicitation is 
made under circumstances strongly corroborative of both the solicitation itself 
and the actor's intent that the other person act on the solicitation.
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[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the person solicited is not 

criminally responsible for the felony solicited.  

[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the person solicited has 

been acquitted, has not been prosecuted or convicted, has been convicted of a 

different offense or of a different type or class of offense, or is immune from 
prosecution.  

[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the person belongs to a 

class of persons that by definition of the felony solicited is legally incapable of 

committing the offense in an individual capacity.  

[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the felony solicited was 
actually committed.  

[Continue with the following.] 

To prove that the defendant is guilty of criminal solicitation of a capital fel

ony or felony of the first degree, the state must prove, beyond a reasonable 

doubt, three elements. The elements are that

1. the defendant requested, commanded, or attempted to induce 

another to engage in specific [conduct/acts]; 

2. the [conduct/acts] would, if the circumstances surrounding the 

other's conduct were as the defendant believed them to be, either: 

a. constitute a capital felony or felony of the first degree; or 

b. make the other a party to the commission of a capital felony or 
felony of the first degree; and 

3. the defendant did this with intent that a capital felony or felony of 

the first degree be committed.  

Sufficiency of Corroboration 

In order to convict the defendant you must believe that-
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1. the testimony of the person the state contends was solicited, [name 
of solicited party], is corroborated by evidence other than that given by 
[name of solicited party]; 

2. the solicitation was made under circumstances strongly corrobora
tive of the solicitation itself; and 

3. the solicitation was made under circumstances strongly corrobora
tive of the defendant's intent that the person solicited, [name of solicited 
party], act on the solicitation.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of criminal 
solicitation.  

Definitions 

Intent That a Capital Felony or Felony of the First Degree Be Committed 

A person acts with intent that a capital felony or felony of the first degree be 
committed if the person has the conscious objective or desire that someone 
engage in conduct that under the circumstances surrounding the conduct, as the 
person believes those circumstances to be, would constitute a capital felony or 
felony of the first degree.  

Capital Murder 

A person commits capital murder if he intentionally or knowingly causes the 
death of an individual for remuneration or the promise of remuneration.  

Capital murder is a capital felony.  

Intentionally Causing the Death of an Individual 

A person intentionally causes the death of an individual if the person has the 
conscious objective or desire to cause that death.  

Knowingly Causing the Death of an Individual 

A person knowingly causes the death of an individual if the person is aware 
that his conduct is reasonably certain to cause that death.
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Party to a Capital Felony or a Felony of the First Degree 

A person is a party to a capital felony or a felony of the first degree if the 

person does not by his own conduct commit the felony but the offense is com

mitted by another for whose conduct the person is criminally responsible. A 

person is criminally responsible for an offense committed by the conduct of 

another if, acting with intent to promote or assist the commission of the 

offense, the person solicits, encourages, directs, aids, or attempts to aid the 

other person to commit the offense.  

Application of Law to Facts 

[Include relevant application of law to facts unit from charged 

offense. The following example is for a Texas Penal Code section 
15.03 charge, in which the solicitation was to commit capital murder 

See Texas Penal Code section 19.03(a)(3).] 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], 

requested, commanded, or attempted to induce [name of solicited party] to 

[insert specific offense, e.g., intentionally or knowingly cause the death of 

[name] for remuneration or the promise of remuneration]; 

[Select one of the following. If the facts would permit the 
jury to find the solicited party would be a party to the 

intended offense, include the second option.] 

2. the conduct or acts that the defendant requested, commanded, or 

attempted to induce [name of solicited party] to do would, under the circum

stances surrounding [name of solicited party]'s conduct, as the defendant 
believed them to be, constitute the capital felony of capital murder; and 

[or] 

2. the [conduct/acts] that the defendant requested, commanded, or 

attempted to induce [name of solicited party] to do would, under the circum
stances surrounding [name of solicited party]'s conduct, as the defendant 
believed them to be, either: 

a. constitute the capital felony of capital murder; or
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b. make [name of solicited party] a party to the commission of 
the capital felony of capital murder; and 

[Continue with the following.] 

3. the defendant acted with intent that a capital felony, capital murder, 
be committed.  

[If the first option for element 2, above, was used, 
include the following.] 

You must all agree on elements 1, 2, and 3 listed above.  

[If the second option for element 2, above, was used, 
include the following.] 

You must all agree on elements 1, 2, and 3 listed above, but you do not have 
to agree on whether element 2 is proved by the method listed in element 2.a or 
2.b above.  

[Continue with the following.] 

If you all agree that the state has failed to prove, beyond a reasonable doubt, 
one or more of the elements 1, 2, and 3, above, you must find the defendant 
"not guilty" of criminal solicitation.  

If you all agree that the state has proved, beyond a reasonable doubt, each of 
the three elements listed above, you must [find the defendant "guilty"/proceed 
to consider whether the defendant has proved the defense of renunciation].  

[Include defense ifWraised by the evidence; 
see sections E4.6 and E4.7 below] 

[See chapter 2 for verdict instruction.] 

COMMENT 

Solicitation is defined in Tex. Penal Code 15.03. This instruction is based on an 
indictment for solicitation to commit capital murder as defined by Tex. Penal Code 

19.03(a)(3). The court will need to modify this instruction depending on the accusa
tion.
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E4.4 Comment on Solicitation of Another to Induce Someone 
Else to Commit Offense 

In situations in which the state's theory is that the defendant solicited another to 

find a third party to commit the intended offense, the solicitation is likely to be aimed 

at conduct that would not constitute the commission of the intended offense by the 

party solicited. However, it would make the solicited party a party to that offense.  

An indictment in such a case might provide as follows: 

INDICTMENT: Don Defendant on or about February 29, 2014, did then 
and there with intent that a capital felony be committed, namely, capital 

murder, request, command, and attempt to induce Iris Intermediary to 

engage in specific conduct, namely, to induce another, Harvey Hitman, to 

intentionally and knowingly cause the death of Victor Victim for remunera

tion or the promise of remuneration that, under the circumstances surround

ing Harvey Hitman's conduct as Don Defendant believed them to be, would 

make Harvey Hitman a party to the commission of capital murder.  

The instruction given in section E4.5 provides for submission only on this theory.

71



SOLICITATION

E4.5 Instruction-Criminal Solicitation-Solicitation of Another 
to Induce Third Party to Commit Offense 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific felony. The following 
example is for the felony of capital murder under Texas Penal Code 

section 19. 03(a)(3).] 

The state accuses the defendant of the offense of criminal solicitation. Spe
cifically, the accusation is that the defendant, with the intent that a capital fel
ony, namely capital murder, be committed, requested, commanded, or 
attempted to induce [name of solicited party] to engage in the specific conduct 
of [insert specific allegations, e.g., inducing another, [name of intended final 
perpetrator of intended offense], to intentionally and knowingly cause the 
death of [name of victim of intended offense] for remuneration or the promise 
of remuneration], that under the circumstances surrounding the conduct of 
[name of solicited party] as the defendant believed them to be, would make 
[name of solicited party] a party to the capital felony of capital murder.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  
The following example is for a Texas Penal Code section 15.03 charge, 

in which the solicitation was to commit capital murder 
See Texas Penal Code section 19.03(a)(3).] 

A person commits an offense if, with intent that a capital felony or felony of 
the first degree be committed, he requests, commands, or attempts to induce 
another to engage in specific conduct that, under the circumstances surround
ing his conduct as the actor believes them to be, would constitute the felony or 
make the other a party to its commission.  

A person may not be convicted under this section on the uncorroborated tes
timony of the person allegedly solicited.  

A person may not be convicted under this section unless the solicitation is 
made under circumstances strongly corroborative of both the solicitation itself 
and the actor's intent that the other person act on the solicitation.
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[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the person solicited is not 

criminally responsible for the felony solicited.  

[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the person solicited has 

been acquitted, has not been prosecuted or convicted, has been convicted of a 

different offense or of a different type or class of offense, or is immune from 

prosecution.  

[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the person belongs to a 

class of persons that, by definition of the felony solicited, is legally incapable 

of committing the offense in an individual capacity.  

[Include the following ifWraised by the evidence.] 

A person may be convicted of solicitation even if the felony solicited was 

actually committed.  

[Continue with the following.] 

To prove that the defendant is guilty of criminal solicitation of a capital fel

ony or felony of the first degree, the state must prove, beyond a reasonable 

doubt, three elements. The elements are that

1. the defendant requested, commanded, or attempted to induce 

another to engage in specific [conduct/acts]; 

2. the [conduct/acts] would, if the circumstances surrounding the 

other's conduct were as the defendant believed them to be, either: 

a. constitute a capital felony or felony of the first degree, or 

b. make the other a party to the commission of a capital felony or 

felony of the first degree; and 

3. the defendant did this with intent that a capital felony or felony of 
the first degree be committed.  

Sufficiency of Corroboration 

In order to convict the defendant you must believe that-
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1. the testimony of the person the state contends was solicited, [name 
of solicited party], is corroborated by evidence other than that given by 
[name of solicited party]; 

2. the solicitation was made under circumstances strongly corrobora
tive of the solicitation itself; and 

3. the solicitation was made under circumstances strongly corrobora
tive of the defendant's intent that the person solicited act on the solicitation.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of criminal 
solicitation.  

Definitions 

Intent That a Capital Felony or Felony of the First Degree Be Committed 

A person acts with intent that a capital felony or felony of the first degree be 
committed if the person has the conscious objective or desire that someone 
engage in conduct that, under the circumstances surrounding the conduct as the 
person believes those circumstances to be, would constitute a capital felony or 
felony of the first degree.  

Capital Murder 

A person commits capital murder if he intentionally or knowingly causes the 
death of an individual for remuneration or the promise of remuneration.  

Capital murder is a capital felony.  

Intentionally Causing the Death of an Individual 

A person intentionally causes the death of an individual if the person has the 
conscious objective or desire to cause that death.  

Knowingly Causing the Death of an Individual 

A person knowingly causes the death of an individual if the person is aware 
that his conduct is reasonably certain to cause that death.  

Party to a Capital Felony or a Felony of the First Degree 

A person is a party to a capital felony or a felony of the first degree if the 
person does not by his own conduct commit the felony but the offense is com-

74

@ E4.5



E4.5SOLICITATION

mitted by another for whose conduct the person is criminally responsible. A 

person is criminally responsible for an offense committed by the conduct of 

another if, acting with intent to promote or assist the commission of the 

offense, the person solicits, encourages, directs, aids, or attempts to aid the 

other person to commit the offense.  

Application of Law to Facts 

[Include relevant application of law to facts unit from charged 

offense. The following example is for a Texas Penal Code section 

15.03 charge, in which the solicitation was to commit capital murder.  

See Texas Penal Code section 19.03(a)(3).] 

You must determine whether the state has proved, beyond a reasonable 

doubt, three elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], 

requested, commanded, or attempted to induce [name of solicited party] to 

induce another, [name of intended final perpetrator], to [insert specific solic

ited conduct, e.g., intentionally and knowingly cause the death of [name of 

victim of intended offense] for remuneration or the promise of remunera
tion]; 

2. the [conduct/acts] that the defendant requested, commanded, or 

attempted to induce [name of intended final perpetrator] to do would, under 

the circumstances surrounding [name of solicited party]'s conduct, as the 

defendant believed them to be, make [name of solicited party] a party to the 

commission of a capital felony; and 

3. the defendant acted with intent that a capital felony, capital murder, 

be committed.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree that the state has failed to prove, beyond a reasonable doubt, 

one or more of the elements 1, 2, and 3 above, you must find the defendant "not 

guilty" of criminal solicitation.  

If you all agree that the state has proved, beyond a reasonable doubt, each of 

the three elements listed above, you must [find the defendant "guilty"/proceed 

to consider whether the defendant has proved the defense of renunciation].  

[Include defense ifWraised by the evidence; 

see sections E4.6 and E4.7 below]
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[See chapter 2 for verdict instruction.] 

COMMENT 

Solicitation is defined in Tex. Penal Code 15.03. This instruction is based on an 
indictment for solicitation to commit capital murder as defined by Tex. Penal Code 

19.03(a)(3). The court will need to modify this instruction depending on the accusa
tion.
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E4.6 Instruction-Criminal Solicitation-Affirmative Defense of 
Renunciation 

Renunciation 

You have heard evidence that the defendant renounced his criminal objec

tive by countermanding his solicitation to commit the capital murder of [name] 

and taking affirmative action that prevented the commission of the solicited 
offense.  

Relevant Statutes 

It is an affirmative defense to criminal solicitation that, under circumstances 

manifesting a voluntary and complete renunciation of his criminal objective, 

the defendant countermanded his solicitation and took further affirmative 

action that prevented the commission of the solicited offense.  

Renunciation is an affirmative defense. Therefore the defendant must prove, 

by a preponderance of the evidence, two elements. The elements are that

1. the defendant, [name], countermanded his solicitation before com

mission of the solicited offense and took further affirmative action that pre

vented the commission of the solicited offense; and 

2. the circumstances manifested a voluntary and complete renuncia

tion of the defendant's criminal objective.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
the affirmative defense of renunciation.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 
credible evidence.  

Voluntary Renunciation of a Criminal Objective 

Renunciation of a criminal objective is not voluntary if it is motivated in 

whole or in part-
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1. by circumstances not present or apparent at the inception of the 
defendant's course of conduct that increase the probability of detection or 
apprehension or that make more difficult the accomplishment of the objec
tive, or 

2. by a decision to postpone the criminal conduct until another time or 
to transfer the criminal act to another but similar objective or victim.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, the affirmative defense of renunciation.  

To decide the issue of renunciation, you must determine whether the defen
dant has proved, by a preponderance of the evidence, two elements. The ele
ments are that

1. the defendant countermanded his solicitation and took further affir
mative action that prevented the commission of the solicited offense, and 

2. the circumstances manifested a voluntary and complete renuncia
tion of the defendant's criminal objective.  

You may decide that the defendant has proven elements 1 and 2 by a prepon
derance of the evidence only if you all agree that the defendant has proven both 
elements. If you find that the defendant has proved, by a preponderance of the 
evidence, both of the elements listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
elements of the offense of criminal solicitation, and you all agree the defendant 
has not proved, by a preponderance of the evidence, both of the elements listed 
above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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E4.7 Instruction-Criminal Solicitation-Renunciation 
Punishment Issue 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of solicitation. It is now your 

duty to assess punishment. Before you assess punishment, however, you must 

address a preliminary question. Your answer will determine the range of pun
ishment.  

You must determine whether the defendant has proved, by a preponderance 

of the evidence, that he renounced his criminal objective.  

Relevant Statutes 

If the defendant proves that he renounced his criminal objective, this offense 

is punishable by

1. a term of imprisonment for no less than two years and no more than 

twenty years, or 

2. a term of imprisonment for no less than two years and no more than 

twenty years and a fine of no more than $10,000.  

If the defendant does not prove that he renounced his criminal objective, this 

offense is punishable by

1. a term of imprisonment for life or for a term of no less than five 

years and no more than ninety-nine years, or 

2. a term of imprisonment for life or for a term of no less than five 

years and no more than ninety-nine years, and a fine of no more than 
$10,000.  

A defendant proves he renounced his criminal objective if the defendant 

proves, by a preponderance of the evidence, two elements. Those elements are 

that

1. he abandoned his criminal conduct before the intended criminal 

offense was committed; and 

2. he made substantial effort to prevent the commission of the 

intended offense.  

You must all agree the defendant has proved both elements 1 and 2.
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Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he renounced his criminal objective.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 
credible evidence.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance 
of the evidence, both elements of renunciation of the criminal objective. The 
elements are that

1. he renounced his criminal objective by abandoning his. criminal 
conduct before the intended criminal offense was committed, and 

2. he made substantial effort to prevent the commission of the 
intended offense.  

You must all agree on whether the defendant has proved this before you may 
assess punishment.  

Your resolution of this issue will determine the range of punishment you 
assess and which of the two verdict forms you will use. If you all agree the 
defendant has proved that he renounced his criminal objective, use the first ver
dict form, titled "Verdict-Defendant Has Proved Renunciation of Criminal 
Objective." If you all agree the defendant has not proved that he renounced his 
criminal objective, use the second verdict form, titled "Verdict-Defendant 
Has Not Proved Renunciation of Criminal Objective." 

If you all agree the defendant has proved, by a preponderance of the evi
dence, that he renounced his criminal objective, you are to determine and state 
in your verdict

1. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years and a fine of no more than $10,000.
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If you all agree the defendant has not proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 

in your verdict

1. the term in prison for life or for a term of no less than five years and 

no more than ninety-nine years, or 

2. a term of imprisonment for life or for a term of no less than five 

years and no more than ninety-nine years, and a fine of no more than 

$10,000.  

VERDICT-DEFENDANT HAS PROVED RENUNCIATION OF 
CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 

solicitation, all agree that the defendant has proved that he renounced his crim

inal objective. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 

ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 

ofyears and a fine of $ 

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT PROVED RENUNCIATION 
OF CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 

solicitation, all agree that the defendant has not proved that he renounced his 

criminal objective. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 

ofyears and no fine.

81



E4.7 SOLICITATION

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.

Foreperson of the Jury 

Printed Name of Foreperson
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ATTEMPT

E5.1 Statutory References 

The definitions of culpable mental states are derived from Tex. Penal Code 6.03.  

Criminal attempt is prohibited by and defined in Tex. Penal Code 15.01.  

Murder is prohibited by and defined in Tex. Penal Code 19.02.  

Burglary of a building is prohibited by and defined in Tex. Penal Code 30.02.  

The defense of renunciation is provided for in Tex. Penal Code 15.04.
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E5.2 General Comments 

Drafting jury instructions for criminal attempt as defined by section 15.01 of the 
Texas Penal Code presents a number of difficulties.  

Texas attempt law as set out in Texas Penal Code section 15.01(a) requires "an act 
amounting to more than mere preparation that tends but fails to effect the commission 
of the offense intended." Thus, the conduct offered to constitute attempt must meet 
what might be broken down into three separate criteria: (1) it must "amount[] to more 
than mere preparation" to commit the offense intended; (2) it must "tend[] . . . to 
effect the commission. of the offense intended"; and (3) it must "fail[] to effect the 
commission of the offense intended." Tex. Penal Code 15.01(a).  

This chapter contains instructions for two situations. The first is for a prosecution 
for attempted murder under Tex. Penal Code 19.02(b)(1). Guidance for drafting 
instructions' on murder may be found in Texas Criminal Pattern Jury Charges
Crimes against Persons, chapter 5. The second-which presented certain additional 
drafting issues-is for attempted burglary of a building under Tex. Penal Code 

30.02. Guidance for drafting instructions on burglary may be found in Texas Crimi
nal Pattern Jury Charges-Property Crimes, chapter 4.
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E5.3 Formulating the Elements of Attempt 

The Committee was split on how to formulate the elements of attempt. Some mem

bers favored separating the requirements that the act (1) "amount[] to more than mere 

preparation" to commit the offense intended, and (2) "tend[] ... to effect the commis

sion of the offense intended." These Committee members believed that such separa

tion would appropriately emphasize what the legislature intended as distinctly 

different requirements. They reasoned that the requirement that the act "tend[] . . . to 

effect the commission of the offense intended"-however imprecise it may be-was 

intended by the legislature to be substantively distinguishable from the requirement 

that the act "amount[] to more than mere preparation." See Tex. Penal Code 

15.01(a).  

A majority of the Committee, however, saw the two demands as closely related and 

best presented to juries as a single, albeit two-part, element of attempt. This was done 

in the Committee's instructions.
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E5.4 Criteria for Determining Whether Defendant Went Far 
Enough 

Act Going beyond "Mere Preparation." The requirement that the act "amount[] 
to more than mere preparation" restates traditional attempt law. As early as 1857, the 
Texas Supreme Court observed that "[a]n attempt to commit a crime is defined to be 
an endeavor to accomplish it, carried beyond mere preparation, but falling short of the 
ultimate design, in any part of it." Lovett v. State, 19 Tex. 174 (Tex. 1857) (citation 
omitted). The present statutory requirement of proof of an act "amounting to more 
than mere preparation," while imprecise, has become acceptable through years of use 
in Texas and elsewhere. The Committee, therefore, saw no serious problems posed by 
putting this requirement in the jury instructions.  

Act Tending to Effect Commission of Intended Offense. Some members of the 
Committee found the additional requirement that "the act tend[] ... to effect the com
mission of the offense intended" more problematic.  

This phrase is less common-but not unknown-to criminal law generally. New 
York used it in 1881 and retained it in that state's 1965 revision of its penal law.  
McKinneys New York Penal Law 110.00 ("A person is guilty of an attempt to 
commit a crime when, with intent to commit a crime, he engages in conduct which 
tends to effect the commission of such crime."). Louisiana law requires "an act ...  
tending directly toward the accomplishing of [the criminal] object... ." La. Rev. Stat.  
Ann. 14:27(A). Nevada provides: "An act done with the intent to commit a crime, 
and tending but failing to accomplish it, is an attempt to commit that crime." Nev. Rev.  
Stat. 193.330(1). New Mexico specifies: "Attempt to commit a felony consists of an 
overt act in furtherance of and with intent to commit a felony and tending but failing to 
effect its commission." N.M. Stat. Ann. 30-28-1.  

Since its enactment in 1956, the Uniform Code of Military Justice has defined an 
attempt as requiring an act "amounting to more than mere preparation and tending ...  
to effect its commission." Uniform Code of Military Justice art. 80(a); 10 U.S.C.  

880. Similar or identical language also appears in a number of state law codes of 
military justice. The Texas Code of Military Justice, chapter 432 of the Texas Govern
ment Code, has, since its enactment in 1963, used identical language. Tex. Gov't Code 

432.125.  

Case law from those jurisdictions with similar language contains little to give pre
cise meaning to the phrase. An early judicial discussion of the New York statutory lan
guage (requiring an act "tending . . . to effect [the crime's] commission") shows the 
difficulty New York courts have had in finding substance in the statutory language: 

The word 'tending' is very indefinite. It is perfectly evident that there will 
arise differences of opinion as to whether an act in a given case is one tending 
to commit a crime. 'Tending' means to exert activity in a particular direction.
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Any act in preparation to commit a crime may be said to have a tendency 

towards its accomplishment. The procuring of the automobile, searching the 

streets looking for the desired victim, were in reality acts tending toward the 

commission of the proposed crime. The law, however, had recognized that 

many acts in the way of preparation are too remote to constitute the crime of 

attempt. The line has been drawn between those acts which are remote and 

those which are proximate and near to the consummation. The law must be 

practical, and therefore considers those acts only as tending to the commis

sion of the crime which are so near to its accomplishment that in all reason

able probability the crime itself would have been committed, but for timely 

interference. The cases which have been before the courts express this idea in 

different language, but the idea remains the same. The act or acts must come 

or advance very near to the accomplishment of the intended crime.  

People v. Rizzo, 158 N.E. 888, 889-90 (N.Y. 1927).  

Some members of the Committee were uncomfortable with instructions requiring 

the jury to find-without elaboration-that the state proved an act that tends to effect 

the commission of the intended offense. At least one member entertained doubt that 

such an approach could withstand proper application of the federal and state constitu

tional prohibitions against vague criteria for criminal liability.  

The Committee majority, however, concluded it could not recommend instructions 

that elaborated on the statutory requirements. Texas case law contains no discussions 

appropriate for explaining the critical statutory terms to juries. No other source for 

elaboration on the meaning of the statutory terms appeared available. In any case, the 

majority believed, instructional elaboration on the statutory terminology-whatever 

the source of that elaboration-is quite likely to constitute impermissible comment on 

the evidence.  

Whether this requirement creates a defense of factual impossibility or even a 

requirement of proof that an attempt could succeed is considered in section E5.5 

below. The possibility that it could be so read, however, increased the concern of some 

members of the Committee that the statutory language without elaboration is unac

ceptably imprecise.  

Act That Fails to Effect Commission of Intended Offense. Tex. Penal Code 

15.01(a) requires the act be one that (among other things) "fails to effect commission 

of [the intended offense]." Section 15.01(c) nullifies this by providing: "It is no 

defense to prosecution for criminal attempt that the offense attempted was actually 

committed." The problem for the Committee was how-if at all-this should be 

reflected in jury instructions.  

The law is clear that if the state's evidence shows an attempt, no legal significance 

flows from the fact that the evidence also shows the attempt was successful. Current 

practice seems generally to include in the instructions all of the section 15.01 lan-
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guage. Instructions could, of course, simply ignore both section 15.01(a)'s "fails to 
effect" language and section 15.01(c)'s "no defense" language. The Committee was, 
however, uncomfortable suggesting instructions that totally omitted this much statu
tory language.  

The Committee decided to recommend instructions based on the following posi
tions: (1) the relevant statutes unit should include the section 15.01(a) "fails to effect" 
language because it is in the statutory definition of the offense; (2) the relevant statutes 
unit should include section 15.01(c)'s "no defense" law if-but only if-the facts 
could reasonably be construed by the jury as showing the intended crime was success
fully completed; and (3) the application of law to facts unit should generally include as 
part of the second element a requirement that the state prove the act tended but failed 
to effect commission of the intended offense, but the "but failed" language should be 
included only if the facts could not be construed as showing the intended crime was 
successfully completed.  

The Committee's rationale was, first, that the statutory language should generally 
be included because it is statutory. Second, juries should not be confronted (in the rel
evant statutes unit of the instruction) with the contradictory statutory provisions unless 
the facts might be construed as invoking the matter. Third, in the application of law to 
facts unit, the statutory requirement should be included when it could not affect the 
jury's analysis-when the facts could not be construed as showing a completed 
intended offense. When the facts could be so construed, the only practical solution is 
to take out the language referring to the section 15.01(a) requirement negated by sec
tion 15.01(c).
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E5.5 Impossibility 

The Committee considered whether Texas criminal law, in an attempt prosecution, 

attaches any legal significance to evidence that the defendant, by doing what the 

defendant has set out to do, could not commit the intended offense. It also considered 

whether and how juries should be instructed on this law addressing the significance of 

evidence of such "impossibility" of success.  

Traditional criminal law is that legal impossibility but not factual impossibility pre

cludes conviction for attempt. See Rollin M. Perkins & Ronald N. Boyce, Criminal 

Law 932 (3d ed. 1982). Courts have experienced considerable difficulty with what 

might appear to be the rather simple distinction between the two kinds of impossibil

ity. See Wayne R. LaFave, Substantive Criminal Law 11.5 (2d ed. 2003).  

There are very unusual situations in which many courts and commentators agree 

there should be no liability for attempt. Discussions using impossibility terminology 

sometimes refer to these cases as involving "pure legal impossibility" or "true legal 

impossibility." United States v. Farner, 251 F.3d 510, 512 n.2 (5th Cir. 2001). These 
involve situations in which no crime would be committed even if both (1) the defen

dant did everything he intended to do and (2) all the factual circumstances were as the 

defendant believed them to be.  

The Model Penal Code defines attempt as committed when-with the required cul

pable mental state-a defendant "does ... anything that, under the circumstances as he 

believes them to be, is ... a substantial step in a course of conduct planned to culmi

nate in [the] commission of the crime." Model Penal Code 5.01(1)(c) (Official Edi
tion 1985). This would permit conviction in all impossibility cases except those 

involving pure legal impossibility.  

Texas Case Law. The major Texas case law consists of a plurality portion (Part 

II) of the deciding opinion in Lawhorn v. State, 898 S.W.2d 886 (Tex. Crim. App. 2005) 
(a burglary case) and the unanimous opinion of the court in Chen v. State, 42 S.W.3d 

926 (Tex. Crim. App. 2001) (an attempt case).  

The Lawhorn plurality discussion suggested legal impossibility might in some situ

ations prevent conviction for attempt and perhaps some other Texas crimes such as 

burglary. Chen held the facts showed only factual impossibility, defined as "'a situa

tion in which the actor's objective was forbidden by the criminal law, although the 

actor was prevented from reaching that objective due to circumstances unknown to 

him."' Chen, 42 S.W.3d at 926-30 (quoting 21 Am. Jur. 2d Criminal Law 178). This 
demonstration of factual impossibility, Chen held, did not render the evidence insuffi

cient to support a conviction for attempt.  

Chen also-ignoring the plurality nature of the Lawhorn discussion-asserted: 

"[W]e stated [in Lawhorn] that legal impossibility was a valid defense, while factual 

impossibility was not." Chen, 42 S.W.3d at 929. Chen added:
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Legal impossibility exists "where the act if completed would not be a crime, 
although what the actor intends to accomplish would be a crime." Lawhorn, 
898 S.W.2d at 891. It has also been described as "existing [when] what the 
actor intends to do would not constitute a crime, or at least the crime 
charged." Id.  

Chen, 42 S.W.3d at 929. As to the accuracy of the plurality statement in Lawhorn that 
legal impossibility is a valid defense, Chen commented that the case before it involved 
only factual impossibility and thus "[w]e find it unnecessary to dispose of the legal 
impossibility doctrine at this time." Chen, 42 S.W.3d at 929.  

Chen appeared to hold that factual impossibility is never a defense and thus never 
renders otherwise adequate evidence of attempt insufficient. It did not, however, 
address the assumption in Weeks v. State, 834 S.W.2d 559 (Tex. App.-Eastland 1992, 
pet. ref'd), that the requirement of an act "that tends ... to effect the commission of 
the offense intended" means the act must be one that "could have" effected the com
mission of the intended offense. Weeks v. Scott, 55 F.3d 1059 (5th Cir. 1995), accepted 
that this was Texas law.  

Under Weeks, the state must show in an attempt prosecution that success was at 
least possible in some sense. Factual impossibility under Weeks is not only a defense 
but necessarily establishes the state failed to show the defendant's conduct, if pursued, 
could result in successful commission of the intended offense. Chen's failure to dis
claim this approach is puzzling and raises some question whether Chen firmly estab
lishes that factual impossibility is irrelevant to guilt of attempt.  

Committee's Position. The members of the Committee could not agree on 
whether Texas law bars conviction for attempt in any situations that might be charac
terized as involving impossibility of some sort. The Committee was consequently 
unable to agree on any instructions to recommend if impossibility is a defense or oth
erwise bars conviction and if it sometimes presents jury issues. The instructions, there
fore, do not address the matter. Nor do they reflect the Weeks opinions' assumption 
that the state must prove some degree of the possibility of success.  

Possible Impossibility Approach Focusing on Intent. The Committee consid
ered a suggestion that Chen implicitly provided for an appropriate approach to impos
sibility scenarios.  

In Chen, the court reviewed impossibility cases from other jurisdictions and then 
commented: "The cases illustrate that the defendant's intent is the critical element in 
attempt offenses-not possible completion of the substantive offense." Chen, 42 
S.W.3d at 929-30, 930 n.2. This observation appears to have been intended to cover 
Texas as well as general law. Under Chen, then, "the critical element" in attempt under 
Texas law is "the defendant's intent . .. -not possible completion of the substantive 
offense."
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The court in Chen next turned to the proof produced in support of the indictment's 

allegation that the defendant Chen attempted to induce Julie Cirello, a child younger 

than eighteen years of age, to engage in sexual intercourse. This evidence proved "the 

critical element"-Chen's intent. The court explained: 

It is true that, as appellant claims, the actual offense of sexual performance by 

a child would have been impossible for appellant to complete; the com

plainant, Julie Cirello, did not physically exist. But completion of the crime 

was apparently possible to appellant. He had specific intent to commit the 

offense of sexual performance by a child ...  

Chen, 42 S.W.3d at 930.  

Chen clearly asked whether what the defendant set out to do would have been an 

offense if the facts had been as he assumed they were or if the factual situation had 

been as he assumed it was. It asked whether his objective would be a crime if he actu

ally had sex with the person he had arranged to meet, if that person was-as Chen 

assumed-a child younger than eighteen years of age. Chen had the required "specific 

intent to commit [the offense of sexual performance by a child]" if he intended to 

induce a person he believed to be a child to engage in sexual intercourse.  

Under this approach, the requirement of a specific intent to commit the target 

offense, properly defined, means a defendant cannot be convicted of attempt in so

called pure or true legal impossibility situations. No separate and confusing defensive 

doctrine of legal impossibility is necessary to assure this result.  

Implementing an "Intent" Approach. An approach focusing on the required 

"specific intent to commit an offense" might be implemented by carefully defining the 

necessary culpable mental state. This might involve a definition along the following 

lines: 

Specific Intent to Commit [insert intended offense] 

A person has the specific intent to commit [insert intended 

offense] if the person has the conscious objective or desire to engage 

in conduct that would constitute the offense of [insert intended 

offense] if the circumstances were as the person believed them to be.  

Under this approach, impossibility would preclude conviction only in "pure legal 

impossibility" situations. In other situations, there would be liability and no need to 

categorize each situation as involving legal or factual impossibility.  

This approach would reject the interpretation in Weeks of "tends . . . to effect the 

commission of the offense intended." In light of Chen, however, this abandonment of 

the Weeks approach is arguably appropriate. No significance should flow from a show

ing that the defendant's planned conduct could not complete the intended offense if
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that conduct would constitute the intended offense, if the situation were as the accused 
thought it to be.  

Committee's Position Regarding Possible Impossibility Approach Focusing on 
Intent. The Committee was not sufficiently convinced Texas law under Chen had 
incorporated this approach to justify including it in a pattern jury instruction. Chen 
was an evidence sufficiency case, and the court of criminal appeals has made clear 
analyses used by appellate courts for determining the sufficiency of evidence are not 
necessarily appropriate or sufficient for instructing juries.  

Further, this reading of Chen implicitly assumes section 15.01(a) includes the sub
stance of explicit language used in the statutory definition of solicitation. Tex. Penal 
Code 15.03(a) (defining the offense as soliciting another "to engage in specific con
duct that, under the circumstances surrounding his conduct as the actor believes them 
to be, would constitute the [offense]"). Chen did not support its use of the analysis 
described above in light of the absence in section 15.01(a) of section 15.03(a)-like lan
guage. The Committee was not confident the court would adhere to the apparent 
approach of Chen after considering the difference in language between sections 
15.01(a) and 15.03(a).
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E5.6 Defining Specific Intent to Commit Partially Strict Liability 
Offenses 

The Committee had little difficulty drafting a definition of specific intent to commit 

murder. It encountered more problems putting into jury-friendly and accurate words 

what is required to prove specific intent to commit a crime such as burglary of a build

ing that itself imposes strict liability regarding some of its elements. Specifically, bur

glary of a building requires no awareness (1) that the place entered was a building, (2) 

that the building was not at the time open to the public, or (3) that the owner did not 

effectively consent to the entry.  

The Committee was confident that specific intent to commit burglary of a building 

as required for attempted burglary of a building requires no more than intent (a con

scious objective or desire) to enter a building and to commit a felony, theft, or assault.  

It was also confident that attempted burglary of a building requires proof that if the 

defendant were able to carry out his intent to enter, at that time both the building 

would not be open to the public and the owner would not have effectively consented.  

But the state need not prove the defendant intended these circumstances to exist or was 

aware that they would or might exist.  

The Committee decided the least confusing way to put this was to add to the defini

tion of the required specific intent a statement that the state must prove essentially that 

if the intent was carried out, the circumstances would exist. For burglary of a building, 

then, "specific intent to commit burglary of a building" is defined as follows: 

A person acts with specific intent to commit burglary of a building 

when the person has the conscious objective or desire to

1. enter a building and 

2. commit a felony, theft, or assault.  

In addition, it is necessary that

1. the building was not open to the public and 

2. the owner of the building did not effectively consent to 

the entry.  

A proposal was made to add the further explanation: 

Specific intent to commit a burglary of a building as required for 

attempted burglary of a building does not, however, require that the 

person intend either of these to be the case or be aware that these cir

cumstances will exist when he made the intended entry.  

The Committee concluded, however, that this would be more confusing than help

ful. Thus, it did not add the further explanation.
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E5.7 Renunciation Defense to Guilt 

A limited but complete affirmative defense to a charge of attempt is provided for by 
Tex. Penal Code 15.01(a). Two aspects are worth comment.  

First, the defense requires proof that the intended target offense was not committed.  
Further, this must be as a result of the defendant's abandonment of the effort to commit 
the target offense or some other "affirmative action" by the defendant.  

Second, the renunciation must be both "voluntary" and "complete." Section 
15.04(c) purports to specify when renunciation is not "voluntary." The substance of 
section 15.04(c)'s criterion, however, would seem in part addressed to when renuncia
tion is not "complete." Section 15.04(c)(2) essentially provides that a renunciation is 
not effective when it is motivated in whole or part "by a decision to postpone the crim
inal conduct until another time or to transfer the criminal act to another but similar 
objective or victim." Conceptually, this would seem to go not to whether the renuncia
tion was "voluntary" but rather to whether it was "complete." 

The Committee believed it was not free to deviate from the statutory framework's 
reliance on voluntariness, however, and the instruction therefore is phrased in section 
15.04(c)(2)'s voluntary terminology.  

The statute requires the abandonment be "under circumstances manifesting a volun
tary and complete renunciation of his criminal objective. . . ." The Committee con
cluded the term manifesting was neither helpful nor necessary. It therefore rephrased 
the requirement in easier to understand terms.
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E5.8 Punishment Mitigation by Quasi-Renunciation 

Tex. Penal Code 15.04(d) provides for submission at the penalty phase of the trial 

of what amounts to an issue of quasi-renunciation. A finding on this issue favorable to 

the defendant means "the punishment shall be one grade lower than that provided for 

the offense committed." 

The statute does not explicitly address placement or nature of the burden of persua

sion. The language suggests the legislature intended this to be like an affirmative 

defense with the defendant having to establish it by a preponderance of the evidence.  

In Scott v. State, the court stated, "Renunciation of an inchoate offense under section 

15.04(d) is a punishment-phase affirmative defense. The defendant has the burden of 

proving an affirmative defense by a preponderance of the evidence." Scott v. State, No.  

2-06-335-CR, 2007 WL 2460254 (Tex. App.-Fort Worth Aug. 31, 2007, no pet.) (not 
designated for publication) (citations omitted).  

In the Committee's view, the legislature intended the burden of persuasion to be on 

the defendant and that burden to be the preponderance of the evidence. The instruction 

is drafted to so provide.  

In several ways, the section 15.04(d) quasi-defense is less demanding than section 

15.01(a)'s complete defense of renunciation. First, it does not require proof that the 

intended offense was not committed. Second, the renunciation apparently need not be 

"voluntary and complete" as is required for the defense to guilt by section 15.01(a).
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E5.9 Instruction-Attempted Murder 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 
example is for when the underlying offense is murder under 

Texas Penal Code section 19.02(b)(1).] 

The state accuses the defendant of having committed the offense of 
attempted murder. Specifically, the accusation is that the defendant [insert spe
cific allegations, e.g., with the specific intent to commit the offense of murder, 
attempted to cause the death of [name] by shooting at [name] with a firearm 
and this act amounted to more than mere preparation that tended but failed to 
effect the commission of the murder intended].  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged 
offense. The following example is for a Texas Penal Code section 

15.01 charge, in which the underlying offense was murder 
See Texas Penal Code section 19.02(b)(1).] 

A person commits the offense of attempted murder if the person, with spe
cific intent to commit the murder, does an act that tends but fails to effect the 
commission of the murder intended.  

[Include the following only ifWthe evidence permits a conclusion that 
the offense was completed.] 

A person can be convicted of attempted murder even if the evidence proves 
the murder was actually committed.  

[Continue with the following.] 

A person commits the offense of murder if the person intentionally causes 
the death of an individual.  

In order to prove that the defendant is guilty of attempted murder, the state 
must prove three elements beyond a reasonable doubt. The elements are that

1. the defendant committed an act,
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2. the act amounted to more than mere preparation and tended 

[include unless the evidence could be construed by the jury as showing the 

intended offense was actually and successfully completed: but failed] to 

effect the commission of a murder, and 

3. the defendant had the specific intent to commit a murder.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of 

attempted murder.  

Definitions 

[Specific Intent/Intent] to Commit a Murder 

A person acts with the [specific] intent to commit a murder when the person 

has the conscious objective or desire to cause the death of another individual.  

[Additional definitions may be helpful, such as "murder" (Texas Penal 

Code section 19.02) and the culpable mental states (Texas Penal Code 
section 6.03).] 

Application of Law to Facts 

[Include relevant application of law to facts unit from charged 

offense. The following example is for a Texas Penal Code section 

15.01 charge, in which the underlying offense was murder 

See Texas Penal Code section 19.02(b)(1).] 

You must decide whether the state has proven, beyond a reasonable doubt, 

three elements. The elements are that

1. the defendant, [name], in [county] County, Texas, on or about 

[date], committed the act of [insert specific allegation, e.g., shooting at 

[name] with a firearm]; 

2. the act of [insert specific allegation, e.g., shooting at [name] with a 

firearm] amounted to more than mere preparation and tended [include unless 

the evidence could be construed by the jury as showing the intended offense 

was actually and successfully completed: but failed] to effect the commis

sion of the murder of [name]; and
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3. the defendant had the specific intent to [insert specific allegation, 
e.g., cause the death of [name]].  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, then you must [find the defendant "guilty"/proceed 
to consider whether the defendant has proved the defense of renunciation].  

[Include defense f raised by the evidence; 
see sections E5.10 and E5.11 below.] 

[See chapter 2 for verdict instruction.] 

COMMENT 

Criminal attempt is defined in Tex. Penal Code 15.01. This instruction is based on 
an indictment for attempted murder as defined by Tex. Penal Code 19.02(b)(1). The 
court will need to modify this instruction depending on the accusation.
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E5.10 Instruction-Attempted Murder-Affirmative Defense of 

Renunciation 

Renunciation 

You have heard evidence that the defendant renounced his criminal objective 

of committing the offense of attempted murder of [name] and avoided the com

mission of that intended offense.  

Relevant Statutes 

It is an affirmative defense to attempted murder that under circumstances 

manifesting a voluntary and complete renunciation of his criminal objective the 

defendant avoided commission of the offense attempted by abandoning his 

criminal conduct or, if abandonment was insufficient to avoid commission of 

the offense, by taking further affirmative action that prevented the commission 

of the offense attempted.  

Renunciation is an affirmative defense. Therefore the defendant must prove, 

by a preponderance of the evidence, two elements. The elements are that

1. he avoided commission of the intended offense either: 

a. by abandoning his criminal conduct, or 

b. if abandonment was insufficient to avoid commission of the 

offense, by taking further affirmative action that prevented the 

commission of the offense; and 

2. the circumstances manifested a voluntary and complete renuncia

tion of the defendant's criminal objective.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 

that his conduct comes within the affirmative defense of renunciation.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 

credible evidence.
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Voluntary Renunciation of a Criminal Objective 

Renunciation is not voluntary if it is motivated in whole or in part

1. by circumstances not present or apparent at the inception of the 
defendant's course of conduct that increase the probability of detection or 
apprehension or that make more difficult the accomplishment of the objec
tive, or 

2. by a decision to postpone the criminal conduct until another time or 
to transfer the criminal act to another but similar objective or victim.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct comes within the affirmative defense of 
renunciation.  

To decide the issue of renunciation, you must determine whether the defen
dant has proved, by a preponderance of the evidence, both of the following ele
ments: 

[Select one of the following. If the evidence could not be 
construed by the jury as establishing that abandonment was 

insufficient to prevent commission of the offense, select the first option.  
If the evidence could be construed by the jury as establishing that 

abandonment was insufficient to prevent commission of the offense, 
select the second option.] 

1. The defendant avoided commission of the intended offense of 
attempted murder of [name] by abandoning his criminal conduct.  

[or] 

1. The defendant avoided commission of the intended offense of 
attempted murder of [name] either: 

a. by abandoning his criminal conduct, or 

b. if abandonment was insufficient to avoid commission of the 
intended offense, by taking further affirmative action that pre
vented the commission of that offense.  

[Continue with the following.]
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2. The circumstances made it plain that the defendant voluntarily and 

completely renounced his criminal objective to murder [name].  

If you all agree that the defendant has proved, by a preponderance of the evi

dence, both of the elements listed above, you must find the defendant "not 

guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 

elements of the offense of attempted murder, and you all agree the defendant 

has not proved, by a preponderance of the evidence, both of the elements listed 

above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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E5.11 Instruction-Attempted Murder-Renunciation 
Punishment Issue 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of attempted murder. It is now 
your duty to assess punishment. Before you assess punishment, however, you 
must address a preliminary question. The range of punishments from which 
you must choose the defendant's punishment depends on your answer to that 
question.  

You must determine whether the defendant has proved, by a preponderance 
of the evidence, that he renounced his criminal objective.  

Relevant Statutes 

If the defendant proves that he renounced his criminal objective, this offense 
is punishable by

1. a term of imprisonment for no less than two years and no more than 
ten years, or 

2. a term of imprisonment for no less than two years and no more than 
ten years and a fine of no more than $10,000.  

If the defendant does not prove that he renounced his criminal objective, this 
offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

A defendant proves he renounced his criminal objective only if the defen
dant proves, by a preponderance of the evidence, two elements. The elements 
are that

1. he abandoned his criminal conduct before the intended criminal 
offense was committed, and 

2. he made substantial effort to prevent the commission of the 
intended offense.  

You must all agree on whether the defendant has proved that he renounced 
his criminal objective.
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Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 

that he renounced his criminal objective.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 

credible evidence.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance 

of the evidence, both elements of renunciation of the criminal objective. The 

elements are that

1. he abandoned his criminal conduct before the intended criminal 

offense was committed, and 

2. he made substantial effort to prevent the commission of the 

intended offense.  

You must all agree on whether the defendant has proved this before you may 

assess punishment., 

Your resolution of this issue will determine which of the two verdict forms 

you will use. If you all agree the defendant has proved that he renounced his 

criminal objective, use the first verdict form, titled "Verdict-Defendant Has 

Proved Renunciation of Criminal Objective." If you all agree the defendant has 

not proved that he renounced his criminal objective, use the second verdict 

form, titled "Verdict-Defendant Has Not Proved Renunciation of Criminal 

Objective." 

If you all agree the defendant has proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 

in your verdict

1. a term of imprisonment for no less than two years and no more than 

ten years, or 

2. a term of imprisonment for no less than two years and no more than 

ten years and a fine of no more than $10,000.
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If you all agree the defendant has not proved, by a preponderance of the evi
dence, that he renounced his criminal objective, you are to determine and state 
in your verdict

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

VERDICT-DEFENDANT HAS PROVED RENUNCIATION OF 
CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 
attempted murder, all agree that the defendant has proved that he renounced his 
criminal objective. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT PROVED RENUNCIATION OF 
CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 
attempted murder, all agree that the defendant has not proved he renounced his 
criminal objective. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.
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Foreperson of the Jury 

Printed Name of Foreperson
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E5.12 Instruction-Attempted Burglary of a Building 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 
example is for when the underlying offense was burglary of a 

building under Texas Penal Code section 30.02.] 

The state accuses the defendant of having committed the offense of 
attempted burglary of a building. Specifically, the accusation is that the defen
dant [insert specific allegations, e.g., with the specific intent to commit the 
offense of burglary of a building, attempted to enter a building owned by 
[name] by climbing up the awning of the building, and this act amounted to 
more than mere preparation that tended but failed to effect the commission of 
the burglary intended].  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  
The following example is for a Texas Penal Code section 15.01 charge, 

in which the underlying offense was burglary of a building.  
See Texas Penal Code section 30.02.] 

A person commits the offense of attempted burglary of a building if the per
son, with specific intent to commit the burglary, does an act that tends but fails 
to effect the commission of the burglary intended.  

A person commits the offense of burglary of a building if

1. the person intentionally, knowingly, or recklessly enters a building; 

2. the place entered is a building; 

3. the building is not then open to the public; 

4. the owner of the building did not effectively consent to this entry; 
and 

5. the defendant intends to commit a felony, theft, or an assault.  

In order to prove that the defendant is guilty of attempted burglary of a 
building, the state must prove, beyond a reasonable doubt, three elements. The 
elements are that-
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1. the defendant committed an act, 

2. the act amounted to more than mere preparation and tended 

[include unless the evidence could be construed by the jury as showing the 

intended offense was actually and successfully completed: but failed] to 

effect the commission of burglary of a building, and 

3. the defendant had the specific intent to commit burglary of a build

ing.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of 

attempted burglary of a building.  

Definitions 

Specific Intent to Commit Burglary of a Building 

A person acts with specific intent to commit burglary of a building when the 

person has the conscious objective or desire to

1. enter a building; and 

2. commit a felony, theft, or assault.  

In addition, it is necessary that

1. the building was not open to the public, and 

2. the owner of the building did not effectively consent to the entry.  

[Include definitions of and related to, those offenses the state 

contends were intended by the defendant.] 

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  

The following example is for a Texas Penal Code section 15.01 charge, 

in which the underlying offense was burglary of a building.  

See Texas Penal Code section 30.02.] 

You must decide whether the state has proven, beyond a reasonable doubt, 

three elements. The elements are that-
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1. the defendant, [name], in [county] County, Texas, on or about 
[date], committed the act of [insert specific allegation, e.g., climbing up the 
awning of a building owned by [name]]; 

2. the act of [insert specific allegation, e.g., climbing up the awning of 
a building owned by [name]] amounted to more than mere preparation and 
tended [include ifthe evidence could not be construed by the jury as showing 
the intended offense was actually and successfully completed: but failed] to 
effect the commission of burglary of the building; and 

3. the defendant had the specific intent to commit burglary of a build
ing.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, then you must [find the defendant "guilty"/proceed 
to consider whether the defendant has proved the defense of renunciation].  

[Include defense ifWraised by the evidence; 
see sections E5.13 and E5.14 below.] 

[See chapter 2 for verdict instruction.] 

COMMENT 

Criminal attempt is defined in Tex. Penal Code 15.01. This instruction is based on 
an indictment for attempted burglary of a building as defined by Tex. Penal Code 

30.02. The court will need to modify this instruction depending on the accusation.
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E5.13 Instruction-Attempted Burglary of a Building
Affirmative Defense of Renunciation 

Renunciation 

You have heard evidence that the defendant renounced his criminal objec

tive of committingthe offense of burglary of a building and avoided the com

mission of that intended offense.  

Relevant Statutes 

It is an affirmative defense to attempted burglary of a building that, under 

circumstances manifesting a voluntary and complete renunciation of his crimi

nal objective, the defendant avoided commission of the offense attempted by 

abandoning his criminal conduct or, if abandonment was insufficient to avoid 

commission of the offense, by taking further affirmative action that prevented 

the commission of the offense attempted.  

Renunciation is an affirmative defense. Therefore the defendant must prove, 

by a preponderance of the evidence, two elements. The elements are that

1. he avoided commission of the intended offense either: 

a. by abandoning his criminal conduct, or 

b. if abandonment was insufficient to avoid commission of the 

offense, by taking further affirmative action that prevented the 

commission of the offense; and 

2. the circumstances manifested a voluntary and complete renuncia

tion of the defendant's criminal objective.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 

that his conduct comes within the affirmative defense of renunciation.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 

credible evidence.
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Voluntary Renunciation of a Criminal Objective 

Renunciation is not voluntary if it is motivated in whole or in part

1. by circumstances not present or apparent at the inception of the 
defendant's course of conduct that increase the probability of detection or 
apprehension or that make more difficult the accomplishment of the objec
tive, or 

2. by a decision to postpone the criminal conduct until another time or 
to transfer the criminal act to another but similar objective or victim.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 
doubt, you must next decide whether the defendant has proved, by a preponder
ance of the evidence, that his conduct comes within the affirmative defense of 
renunciation.  

To decide the issue of renunciation, you must determine whether the defen
dant has proved, by a preponderance of the evidence, both of the following ele
ments: 

[Select one of the following. If the evidence could not be 
construed by the jury as establishing that abandonment was 

insufficient to prevent commission of the offense, select the first option.  
If the evidence could be construed by the jury as establishing that 
abandonment was insufficient to prevent commission of the offense, 

select the second option.] 

1. The defendant avoided commission of the intended offense of bur
glary of a building by abandoning his criminal conduct.  

[or] 

1. The defendant avoided commission of the intended offense of bur
glary of a building either: 

a. by abandoning his criminal conduct; or 

b. if abandonment was insufficient to avoid commission of the 
intended offense, by taking further affirmative action that pre
vented the commission of that offense.  

[Continue with the following.]
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2. The circumstances made it plain that the defendant voluntarily and 

completely renounced his criminal objective of burglary of a building.  

If you all agree that the defendant has proved, by a preponderance of the evi

dence, both of the elements listed above, you must find the defendant "not 

guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 

elements of the offense of attempted burglary of a building, and you all agree 

the defendant has not proved, by a preponderance of the evidence, both of the 

elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.]
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E5.14 Instruction-Attempted Burglary of a Building
Renunciation Punishment Issue 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of attempted burglary of a 
building. It is now your duty to assess punishment. Before you assess punish
ment, however, you must address a preliminary question. The range of punish
ments from which you must choose the defendant's punishment depends on 
your answer to that question.  

You must determine whether the defendant has proved, by a preponderance 
of the evidence, that he renounced his criminal objective.  

Relevant Statutes 

If the defendant proves that he renounced his criminal objective, this offense 
is punishable by

1. a term of imprisonment for no more than 180 days, or 

2. a term of imprisonment for no more than 180 days and a fine of no 
more than $2,000.  

If the defendant does not prove that he renounced his criminal objective, this 
offense is punishable by

1. a term of imprisonment for no more than one year, or 

2. a term of imprisonment for no more than one year and a fine of no 
more than $4,000.  

A defendant proves he renounced his criminal objective only if the defen
dant proves, by a preponderance of the evidence, two elements. The elements 
are that

1. he abandoned his criminal conduct before the intended criminal 
offense was committed, and 

2. he made substantial effort to prevent the commission of the 
intended offense.  

You must all agree on whether the defendant has proved that he renounced 
his criminal objective.
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Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 

that he renounced his criminal objective.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 

credible evidence.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance 

of the evidence, both elements of renunciation of the criminal objective. The 

elements are that

1. he abandoned his criminal conduct before the intended criminal 

offense was committed, and 

2. he made substantial effort to prevent the commission of the 
intended offense.  

You must all agree on whether the defendant has proved this before you may 

assess punishment.  

Your resolution of this issue will determine which of the two verdict forms 

you will use. If you all agree the defendant has proved that he renounced his 

criminal objective,.use the first verdict form, titled "Verdict-Defendant Has 

Proved Renunciation of Criminal Objective." If you all agree the defendant has 

not proved that he renounced his criminal objective, use the second verdict 

form, titled "Verdict-Defendant Has Not Proved Renunciation of Criminal 
Objective." 

If you all agree the defendant has proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 

in your verdict

1. a term of imprisonment for no more than 180 days, or 

2. a term of imprisonment for no more than 180 days and a fine of no 
more than $2,000.  

If you all agree the defendant has not proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 
in your verdict-
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1. a term of imprisonment for no more than one year, or 

2. a term of imprisonment for no more than one year and a fine of no 
more than $4,000.  

VERDICT-DEFENDANT HAS PROVED RENUNCIATION OF 
CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 
attempted burglary of a building, all agree that the defendant has proved that he 
renounced his criminal objective. We assess the defendant's punishment at: 
(select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT PROVED RENUNCIATION OF 
CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 
attempted burglary of a building, all agree that the defendant has not proved he 
renounced his criminal objective. We assess the defendant's punishment at: 
(select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.
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Foreperson of the Jury 

Printed Name of Foreperson
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E6.1 Statutory References 

Engaging in organized criminal activity is prohibited by and defined in Tex. Penal 

Code 71.02.  

The definition of "conspires to commit" is based on Tex. Penal Code 71.01(b).  

The definition of "criminal street gang" is based on Tex. Penal Code 71.01(d).  

Mitigation of punishment for renunciation is provided for in Tex. Penal Code 

71.02(d), 71.05(c).  

The affirmative defense of renunciation is provided for in Tex. Penal Code 71.05.  

The definition of "reasonable belief' is based on Tex. Penal Code 1.07(a)(42).  

Aggravated assault is prohibited by and defined in Tex. Penal Code 22.02.
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E6.2 General Comments 

The offense of engaging in organized criminal activity as set out in Tex. Penal Code 
71.02(a) is quite complex. Under this definition, there are multiple ways of commit

ting the offense, presenting different questions concerning jury submission. Matters 
are complicated by other sections of chapter 71 of the Penal Code, as well.  

Under Tex. Penal Code 71.02, guilt can be shown by proof that the defendant 
either committed a listed-or "covered"-offense or conspired to commit such an 
offense. In either case, the state must prove the defendant acted (in committing the 
offense or conspiring to commit it) "with the intent to establish, maintain, or partici
pate in a combination or in the profits of a combination or as a member of a criminal 
street gang." Tex. Penal Code 71.02(a).  

The complexity of the offense of organized criminal activity as defined under chap
ter 71 argues strongly in favor of minimizing the risk of jury confusion by submitting 
only the law applicable to the case in light of the charging instrument and the proof 
produced at trial. To encourage this, the Committee wrote six instructions. The first 
three assume the state has relied on the defendant having acted "as a member of a 
criminal street gang." Section E6. 10 assumes the jury could convict only on proof the 
defendant committed a covered offense, section E6.11 assumes the jury could convict 
only on proof the defendant conspired to commit a covered offense, and section E6.12 
assumes a considerably more complicated situation in which the jury could convict on 
proof the defendant either committed or conspired to commit a covered offense.  

The final three instructions, sections E6.13 through E6.15, draw the same distinc
tions but assume the state has relied on the defendant having acted "with the intent to 
establish, maintain, or participate in a combination or in the profits of a combination." 

The covered offense used as the example in the instructions in this chapter is aggra
vated assault under Tex. Penal Code 22.02. Guidance for drafting instructions on 
assaultive offenses may be found in Texas Criminal Pattern Jury Charges-Crimes 
against Persons, chapter 8.
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E6.3 Elements of Offense Committed "as a Member of a 
Criminal Street Gang" 

Conviction under Tex. Penal Code 71.02 requires proof that the defendant either 

committed a listed-or "covered"-offense or conspired to commit such an offense.  

The state also must prove the defendant acted (in committing the offense or conspiring 

to commit it) "with the intent to establish, maintain, or participate in a combination or 

in the profits of a combination or as a member of a criminal street gang." Tex. Penal 

Code 71.02(a).  

Identifying the elements of organized criminal activity for instructions invoking the 

statutory "criminal street gang" language, rather than the "combination" or "profits of 

a combination" language, raises some questions. Some courts have read Tex. Penal 

Code 71.02(a) as requiring proof that

1. the defendant committed or conspired to commit one or more of the listed 

offenses; and 

2. the defendant did this with the intent to establish, maintain, or participate: 

a. in a combination; or 

b. in the profits of a combination; or 

c. as a member of a criminal street gang.  

Under this approach, conviction under the street gang theory includes no require

ment of actual membership in a criminal street gang but rather a related mental state 

element. Thus the criminal street gang theory of liability would require proof of two 

elements: 

1. The defendant committed or conspired to commit one or more of the 

listed offenses.  

2. The defendant did this with the intent to establish, maintain, or participate 

as a member of a criminal street gang.  

The alternative construction is that the elements of the criminal street gang manner 

of committing organized criminal activity are as follows: 

1. The defendant committed or conspired to commit a covered offense.  

2. The defendant did this as a member of a criminal street gang.  

Case law does not unequivocally resolve this question. Some of the case law state

ments are dicta, summaries of the law unrelated to any contested issue in the case. For 

example: "Section 71.02(a)(1) of the Penal Code provides, in relevant part, that a per

son commits an offense if, with intent to establish, maintain, or participate as a mem

ber of a criminal street gang, the person commits or conspires to commit one or more 

of the listed offenses, including aggravated assault." Romero v. State, No. 08-10-
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00074-CR, 2012 WL 3834917 (Tex. App.-El Paso Sept. 5, 2012, pet. ref'd) (not des
ignated for publication) (conviction upheld). Generally, this construction of the statute 
ends up making no difference in how cases come out.  

Curiel v. State, 243 S.W.3d 10, 14-15 (Tex. App.-Houston [1st Dist.] 2007, pet.  
ref'd), is the leading case. Curiel announced: 

Under the plain language of section 71.02(a), a defendant is guilty of engag
ing in organized criminal activity when the State proves the first element, that 
the defendant committed a specific offense that is listed under that chapter, 
such as aggravated assault; and the second element, that the defendant com
mitted that offense "with the intent to establish, maintain, or participate... .as 
a member of a criminal street gang." 

Curiel, 243 S.W.3d at 14-15. The evidence, however, was found sufficient. Later, the 
court addressed the jury instructions: 

In our discussion of sufficiency of the evidence, we noted that the trial court's 
charge to the jury erroneously failed to require the State to prove that appel
lant had the culpable mental state of intent to participate as a member of a 
criminal street gang. Appellant has not challenged that error on appeal. We 
therefore need not address whether appellant was harmed by the error.  

Curiel, 243 S.W.3d at 19 n.7. See also Zavala v. State, No. 13-10-00254-CR, 2012 WL 
601412 (Tex. App.-Corpus Christi Feb. 23, 2012, no pet.) (not designated for publi
cation) (second element of offense is "that the defendant committed that offense 'with 
the intent to establish, maintain, or participate. . .as a member of a criminal street 
gang"'); Ortiz v. State, No. 05-08-00490-CR, 2009 WL 1664940, at *10 (Tex. App.
Dallas 2009, pet. ref'd) (not designated for publication) (claim of error in failing to 
quash indictment "because it failed to assert an essential element of the offense [spe
cifically that] he committed murder with 'intent to establish, maintain, or 
participate..., as a member of a criminal street gang"' not preserved but if preserved 
was at most harmless error); Byrd v. State, No. 2-08-124-CR, 2009 WL 672390 (Tex.  
App.-Fort Worth Mar. 12, 2009, pet. dism'd as untimely filed) (not designated for 
publication) (state must prove that defendant committed covered offense "with the 
intent to establish, maintain, or participate ... as a member of a criminal street gang") 
(citing Curiel, 243 S.W.3d 10); Nguyen v. State, No. 05-06-00403-CR, 2008 WL 
3823980 (Tex. App.-Dallas Aug. 18, 2008, pet. ref'd) (not designated for publica
tion) (assuming indictment should have alleged and jury instructions should have 
required proof that defendant acted "with the intent to establish, maintain, or 
participate.... as a member of a criminal street gang").  

In Licerio v. State, No. 12-11-00326-CR, 2013 WL 414239 (Tex. App.-Tyler Jan.  
31, 2013, pet. ref'd) (not designated for publication), however, the court's adoption of
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the Curiel construction of the statute led to reversal of the conviction because of the 

trial court's jury instructions. The facts were as follows: 

[Licerio] was charged with engaging in organized criminal activity because, 

according to the indictment, Appellant "without the effective consent of 

[Rodela], the owner [of the vehicle], [broke] into and [entered Rodela's] 

vehicle... .with intent to commit theft; [and Appellant].. .commit[ted] said 

offense as a member of a criminal street gang." 

Licerio, 2013 WL 414239, at * 1. His conviction on this indictment was reversed for 

instructional error: 

[A]ccording to the plain language of Texas Penal Code Section 71.02, the 

state must show that a defendant alleged to have engaged in organized crimi

nal activity "as a member of a criminal street gang," intended to "establish, 

maintain, or participate.. .['[i]n the role, capacity, or function of'] a member 

of a criminal street gang." Consequently, the jury in this case was required to 

make such a finding as an essential element of the offense. Accordingly, the 

jury should have been instructed on that element. Because the jury was not so 

instructed, the trial court did not include all essential elements of the offense 

in its charge. This omission is error.  

Licerio, 2013 WL 414239, at *4 (citations omitted).  

Before Licerio, the Waco Court of Appeals also reversed a conviction for unpre

served error in failing to instruct the jury that the state must prove the defendant 

"intended to establish, maintain, or participate as a member of a gang at the time of the 

offense." Samaripas v. State, No. 10-09-00044-CR, 2010 WL 376949 (Tex. App.
Waco Feb. 3, 2010, pet. ref'd). In Samaripas, "[t]he State concede[d] that the omission 

of the language was erroneous." 

Indictments may reflect the Curiel-Samaripas-Licerio approach. See Webb v. State, 

No. 08-11-00126-CR, 2013 WL 1229012 (Tex. App.-El Paso Mar. 27, 2013, pet.  
ref'd) (not designated for publication) (indictment alleged "with the intent to establish, 

maintain or participate as a member of a criminal street gang the defendant committed 

aggravated robbery").  

The court of criminal appeals has not addressed the issue. It appears to have 

assumed that the version of the offense at issue requires only commission of the 

offense "as a member of a criminal street gang." Cf Ex parte Chaddock, 369 S.W.3d 

880 (Tex. Crim. App. 2012) (opinions all assumed state needed to prove only allega

tion that defendant "did as a member of a criminal street gang, commit aggravated 

assault"); Garza v. State, 213 S.W.3d 338, 348, 351 (Tex. Crim. App. 2007) (referring 
to situations under section 71.02 "when the 'offense' that the accused 'commits' 'as a 

member of a criminal street gang"' and describing element of organized activity as

125

E6.3



ORGANIZED CRIMINAL ACTIVITY

"that the appellant committed that.... capital murder 'as a member of a criminal street 
gang").  

Some appellate courts assume this interpretation. See Barrera v. State, 321 S.W.3d 
137, 152 (Tex. App.-San Antonio 2010, pet. ref'd) (first element is "intent to estab
lish, maintain, or participate in a combination, or profits of a combination, or as a 
member of a criminal street gang.... Under the first main element ... the State had to 
prove that Barrera intended to 'establish, maintain, or participate in' either a combina
tion or a criminal street gang.") (bold and italics in original). See also Muniz v. State, 
No. 09-97-317 CR, 1999 WL 22634 (Tex. App.-Beaumont Jan. 20, 1999, pet. ref'd) 
(not designated for publication) ("the jury could have reasonably determined that 
Muniz committed the offense as a member of a criminal street gang").  

The Committee concluded the Curiel construction of Tex. Penal Code 71.02(a) is 
not true to the language of the statute. The language suggests the offense is committed 
by committing or conspiring to commit a covered offense either (1) "with the intent to 
establish, maintain, or participate in a combination or in the profits of a combination" 
or (2) "as a member of a criminal street gang." Had the legislature intended the Curiel 
construction, it likely would have provided "with the intent to establish, maintain, or 
participate in a combination or in the profits of a combination or in a criminal street 
gang." 

The instructions are drafted on the assumption that Curiel and the cases following it 
are wrong and the correct construction of the statute makes the elements of the crimi
nal street gang manner of committing organized criminal activity as follows: 

1. The defendant committed or conspired to commit a covered offense.  

2. The defendant did this as a member of a criminal street gang.
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E6.4 Submission on Alternative Theories of Committing or 
Conspiring to Commit 

If the state relies on alternative theories-that the defendant either committed or 

conspired to commit a covered offense-the jury verdict must make clear on which 

theory the jury convicts because the grade of the offense differs depending on what 

theory the conviction rests. If the state has proved commission of the covered offense, 

the organized criminal activity offense is one category higher than that of the commit

ted covered offense. Tex. Penal Code 71.02(b). If the conviction of organized crimi

nal activity is based on proof of conspiracy to commit a covered offense, the organized 

criminal activity offense is the same category as that of the committed covered offense 

the defendant conspired to commit. Tex. Penal Code 71.02(c). See Garza v. State, 

213 S.W.3d 338, 349 (Tex. Crim. App. 2007) (explaining grading scheme of section 
71.02).  

The instructions in sections E6.12 and E6.15, then, direct the jury to consider both 

possibilities and indicate in the verdict on which theory it convicts.
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E6.5 Relationship of the Conspiracy and the "Combination" 

The statutes concerning organized criminal activity use the terms and concepts of 
"combinations" and "conspiracies" in an unclear manner. Under Tex. Penal Code 

71.02(a), the offense can be committed by conspiring to commit a covered crime.  
This must be done either "as a member of a criminal street gang" or "with the intent to 
establish, maintain, or participate in a combination or in the profits of a combination." 
"Combination" is defined in Tex. Penal Code 71.01(a) (requiring, among other 
things, collaboration of three or more persons) and "[c]onspires to commit" in Tex.  
Penal Code 71.01(b) (requiring, among other things, agreement with one or more 
persons).  

Some ways of committing the offense involve only one of the terms, as when the 
state maintains the defendant conspired to commit a covered offense as a member of a 
criminal street gang. Other ways involve both, as when the state maintains the defen
dant conspired to commit a covered offense with the intent to establish, maintain, or 
participate in a combination.  

In the second category of cases, the state must, of course, prove the conspiracy 
occurred and the defendant was a party to the agreement constituting the conspiracy.  
With regard to the combination, in contrast, the state need only prove the defendant 
intended-apparently at the time of the agreement-to establish, maintain, or partici
pate in a combination. It need not prove the defendant was a collaborating member of 
the combination. Cf Hart v. State, 89 S.W.3d 61, 63 (Tex. Crim. App. 2002) ("[A] per
son need not be a member of a combination to be guilty of engaging in organized 
criminal activity."). Perhaps-at least in some situations-it need not even prove that 
a combination actually existed; evidence may, for example, show a defendant intended 
the covered offense as a preliminary step in establishing a combination but establish
ment of the combination was never completed.  

If the state's theory is that the defendant's liability is based on conspiring (rather 
than committing), the conspiracy must be one to commit a covered offense. A combi
nation requires collaboration in carrying on "criminal activities," but the criminal 
activities need not be related to covered offenses. Strangely, if the state's theory is that 
the defendant acted with intent to participate in the profits of a combination, those 
profits-given the definition in Tex. Penal Code 71.01(c)-must be proceeds from a 
covered offense.  

Some provisions of chapter 71 suggest the legislature did not consistently use and 
distinguish between the terms combinations and conspiracies. For example, the renun
ciation defense provided for in Tex. Penal Code 71.05(a) requires proof that the 
defendant "withdrew from the combination." (emphasis added). The same is true of 
the quasi-defense proving for a reduction in punishment under sections 71.02(d) and 
71.05(c). But no version of the offense requires the defendant have joined the combi-
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nation. In some situations, the state must show the defendant joined the conspiracy.  

Should the defenses be applied to the latter situations? 

Tex. Penal Code 71.03 provides that certain situations do not establish a defense.  

Sections 71.03(1), (2) and (4) refer to "the combination" but make no reference to the 

conspiracy. Sections 71.03(1) and (2) resemble provisions in the conspiracy statute, 

section 15.03(c), which suggests they may have been intended to apply to conspiracy 

insofar as it is incorporated into section 71.02. But it is difficult to read them as appli

cable to the conspiracy aspects of organized criminal activity given their phraseology.  

Despite these problems, the statutory language is clear and the instructions are 

drafted in the statutory terminology. The Committee did not believe it could recom

mend deviating from the statutory language, however inconsistent that language might 

be.
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E6.6 Defining "Collaborate in Carrying on Criminal Activities" 

In Nava v. State, 379 S.W.3d 396, 421-22 (Tex. App.-Houston [14th Dist.] 2012), 
aff'd, 415 S.W.3d 289 (Tex. Crim. App. 2013) (review granted on other issues), the 
trial judge included in the instructions a definition of the term collaborate in carrying 
on criminal activities as it is used in Texas Penal Code section 71.01(a)'s definition of 
"combination." The term was defined for the jury as "working together with a speci
fied number of others in specified criminal activities." Nava claimed error in giving 
this definition over the one sought by the defense, which would have defined the term 
as "to 'work together in a continuing course of criminal activities."' 

Any definition, Nava concluded, should make clear that the required corroboration 
must involve an intention in at least one criminal activity other than the covered 
offense specified in the state's claim. But it should not suggest the members of the 
claimed combination intended to indefinitely engage in criminal activities. The 
instruction actually given, the court commented, failed to adequately convey that the 
collaboration must be to engage in continuing criminal activity.  

Nava also concluded that "'collaborate in carrying on' is not a phrase which has 
acquired a technical legal meaning that must be provided to the jury." Nava, 379 
S.W.3d at 421-22.  

The Committee agreed with Nava that no definition is required. It further concluded 
any definition is more likely to confuse jurors than help them. Thus the Committee's 
instructions contain no definition.
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E6.7 "Parties" Law 

The law of parties is relevant to at least two aspects of organized criminal liability.  

First, in a prosecution relying on the theory that the defendant actually committed 

the covered offense, the state may rely on, and the jury may be instructed on, the the

ory that the defendant is liable under the law of parties. McIntosh v. State, 52 S.W.3d 

196, 201 (Tex. Crim. App. 2001) ("We hold that party liability can support a convic
tion for engaging in organized criminal activity when, as in this case, the offense is 

alleged and proved as commission of the object offense."); Adi v. State, 94 S.W.3d 124, 

130 (Tex. App.-Corpus Christi 2002, pet. ref'd) ("[T]he trial judge erred in denying 
the State's requested instruction on the law of parties.") (citing McIntosh, 52 S.W.3d 

196).  

Second, in a prosecution relying on the theory that the defendant conspired to com

mit the covered offense, the state must prove the defendant himself committed an 

overt act. This act can be one that under the law of parties would create liability for at 

least the covered offense. Otto v. State, 95 S.W.3d 282 (Tex. Crim. App. 2003). Noth

ing in the case law suggests this should be addressed in the jury instructions.  

If the state's theory is that the defendant committed the covered offense, the second 

issue does not arise because there is no overt act requirement.
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E6.8 Renunciation Defense under Texas Penal Code Section 71.05 

The language of Tex. Penal Code 71.05(a), creating and defining the affirmative 
defense of renunciation, suggests it might apply in any prosecution under section 
71.02. The defense, however, requires proof that the defendant prevented the commis
sion of the covered offense, so obviously it cannot apply to prosecutions in which the 
state proves the defendant committed the covered offense. Consequently it is limited 
to prosecutions undertaken on the theory that the defendant conspired to commit a 
covered offense. See section E6.16.
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E6.9 Quasi-Renunciation Defense and Punishment 

As is developed in section E6.18 in this chapter, two statutory subsections provide 

for a punishment issue focusing on a defendant's claim that he withdrew "from the 

combination." Tex. Penal Code 71.02(d), 71.05(c). This, unlike the affirmative 

defense to guilt, does not require prevention of the covered offense. On the other hand, 

it seems limited to situations in which the proof of guilt included proof the defendant 

joined "the combination." As discussed in section E6.3, this is never actually required.  

If the provisions are construed as focusing on withdrawalfrom the conspiracy, the 

punishment issue is obviously limited to those cases in which the state has proven guilt 

by showing the defendant conspired to commit the covered offense.
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E6.10 Instruction-Engaging in Organized Criminal Activity
Committing Covered Offense as Member of Criminal Street 
Gang 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 
example is for when the covered offense is aggravated assault under 

Texas Penal Code section 22.02.] 

The state accuses the defendant of having committed the offense of engaging 
in organized criminal activity. Specifically, the accusation is that the defendant, 
as a member of a criminal street gang, committed the offense of aggravated 
assault.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  
The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

A person commits the offense of engaging in organized criminal activity if, 
as a member of a criminal street gang, the person commits certain criminal 
offenses, including aggravated assault.  

To prove that the defendant is guilty of organized criminal activity, the state 
must prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant committed the offense of aggravated assault, and 

2. the defendant did this as a member of a criminal street gang.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of engaging 
in organized criminal activity.
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Definitions 

Criminal Street Gang 

"Criminal street gang" means three or more persons having a common iden

tifying sign or symbol or an identifiable leadership who continuously or regu

larly associate in the commission of criminal activities.  

Aggravated Assault 

Aggravated assault requires proof of two elements. The elements are that

1. the defendant caused serious bodily injury to another; and 

2. the defendant did this intentionally, knowingly, or recklessly.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 

condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 

death or that causes death, serious permanent disfigurement, or protracted loss 

or impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's 

conscious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware 

that the person's conduct is reasonably certain to cause the bodily injury to 

another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 

but consciously disregards a substantial and unjustifiable risk that the person's 

action will cause bodily injury to another. The risk must be of such a nature and 

degree that its disregard constitutes a gross deviation from the standard of care 

that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.
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Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  
The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

You must determine whether the state has proved, beyond a reasonable 
doubt, two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], com
mitted aggravated assault; and 

2. the defendant did this as a member of a criminal street gang.  

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or both of elements 1 and 2 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 
two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

This instruction is based on an indictment for, as a member of a criminal street 
gang, committing aggravated assault. Aggravated assault is prohibited by and defined 
in Tex. Penal Code 22.02. The court will need to modify the instruction depending 
on what the accusation charges.
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E6.11 Instruction-Engaging in Organized Criminal Activity
Conspiring to Commit Covered Offense as Member of 

Criminal Street Gang 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 

example is for when the covered offense is aggravated assault under 
Texas Penal Code section 22.02.] 

The state accuses the defendant of having committed the offense of engaging 

in organized criminal activity. Specifically, the accusation is that the defendant, 

as a member of a criminal street gang, conspired to commit the offense of 

aggravated assault.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  

The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  

See Texas Penal Code section 22.02.] 

A person commits the offense of engaging in organized criminal activity if, 

as a member of a criminal street gang, the person conspires to commit one or 

more of certain criminal offenses, including aggravated assault.  

To prove that the defendant is guilty of organized criminal activity, the state 

must prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant conspired to commit the offense of aggravated 

assault, and 

. 2. the defendant did this as a member of a criminal street gang.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of engaging 

in organized criminal activity.
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Definitions 

Criminal Street Gang 

"Criminal street gang" means three or more persons having a common iden
tifying sign or symbol or an identifiable leadership who continuously or regu
larly associate in the commission of criminal activities.  

Conspired to Commit 

"Conspired to commit" means that a person agreed with one or more persons 
that they or one or more of them engage in conduct that would constitute the 
offense and that person and one or more of them performed an overt act in pur
suance of that agreement.  

An agreement constituting conspiring to commit conduct may be inferred 
from the acts of the parties.  

Aggravated Assault 

Aggravated assault requires proof of two elements. The elements are that

1. the defendant caused serious bodily injury to another; and 

2. the defendant did this intentionally, knowingly, or recklessly.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss 
or impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's 
conscious objective or desire to cause the bodily injury to another.
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Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware 

that the person's conduct is reasonably certain to cause the bodily injury to 

another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 

but consciously disregards a substantial and unjustifiable risk that the person's 

action will cause bodily injury to another. The risk must be of such a nature and 

degree that its disregard constitutes a gross deviation from the standard of care 

that an ordinary person would exercise under all the circumstances as viewed 

from the actor's standpoint.  

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  

The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  

See Texas Penal Code section 22.02.] 

You must determine whether the state has proved, beyond a reasonable 

doubt, two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], con

spired to commit aggravated assault; and 

2. the defendant did this as a member of a criminal street gang.  

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 

or both of elements 1 and 2 listed above, you must find the defendant "not 

guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 

two elements listed above, you must [find the defendant "guilty"/proceed to 

consider whether the defendant has proved the defense of renunciation].  

[Include defense ifWraised by the evidence; see sections 
E6.17, E6.19, and E6.20 below.] 

[See chapter 2 for verdict instruction.]

139

E6.11



ORGANIZED CRIMINAL ACTIVITY

COMMENT 

This instruction is based on an indictment for, as a member of a criminal street 
gang, conspiring to commit aggravated assault. Aggravated assault is prohibited by 
and defined in Tex. Penal Code 22.02. The court will need to modify the instruction 
depending on what the accusation charges.
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E6.12 Instruction-Engaging in Organized Criminal Activity
Either Committing or Conspiring to Commit Covered 

Offense as Member of Criminal Street Gang and Verdict 
Form 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 

example is for when the covered offense is aggravated assault under 
Texas Penal Code section 22.02.] 

The state accuses the defendant of having committed the offense of engaging 

in organized criminal activity. Specifically, the accusation is that the defendant, 

as a member of a criminal street gang, committed or conspired to commit the 

offense of aggravated assault.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  

The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  

See Texas Penal Code section 22.02.] 

A person commits the offense of engaging in organized criminal activity if, 

as a member of a criminal street gang, the person commits or conspires to com

mit one or more of certain criminal offenses, including aggravated assault.  

To prove that the defendant is guilty of organized criminal activity, the state 

must prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant either: 

a. committed the offense of aggravated assault, or 

b. conspired to commit the offense of aggravated assault, and 

2. the defendant did this as a member of a criminal street gang.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of engaging 

in organized criminal activity.
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Definitions 

Criminal Street Gang 

"Criminal street gang" means three or more persons having a common iden
tifying sign or symbol or an identifiable leadership who continuously or regu
larly associate in the commission of criminal activities.  

Conspired to Commit 

"Conspired to commit" means that a person agreed with one or more persons 
that they or one or more of them engage in conduct that would constitute the 
offense and that person and one or more of them performed an overt act in pur
suance of that agreement.  

An agreement constituting conspiring to commit conduct may be inferred 
from the acts of the parties.  

Aggravated Assault 

Aggravated assault requires proof of two elements. The elements are that

1. the defendant caused serious bodily injury to another; and 

2. the defendant did this intentionally, knowingly, or recklessly.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss 
or impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's 
conscious objective or desire to cause the bodily injury to another.
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Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware 

that the person's conduct is reasonably certain to cause the bodily injury to 
another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 

but consciously disregards a substantial and unjustifiable risk that the person's 

action will cause bodily injury to another. The risk must be of such a nature and 

degree that its disregard constitutes a gross deviation from the standard of care 

that an ordinary person would exercise under all the circumstances as viewed 

from the actor's standpoint.  

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  

The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

First you must determine whether the state has proved, beyond a reasonable 

doubt, the two elements of organized criminal activity by committing aggra

vated assault. The elements of organized criminal activity by committing 
aggravated assault are that

1. the defendant, in [county] County, Texas, on or about [date], com
mitted aggravated assault; and 

2. the defendant did this as a member of a criminal street gang.  

You must all agree on elements 1 and 2 listed above. If you all agree the state 

has proved, beyond a reasonable doubt, both of the two elements listed above, 

you must find the defendant "guilty" of organized criminal activity by commit

ting aggravated assault and so indicate on the attached verdict form, titled "Ver

dict-Guilty of Organized Criminal Activity by Committing Aggravated 
Assault." 

If you all agree the state has failed to prove, beyond a reasonable doubt, one 

or both of elements 1 and 2 listed above, or if you cannot agree on whether the 

state has proved, beyond a reasonable doubt, both of the two elements listed 

above, you must then determine whether the state has proved, beyond a reason-
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able doubt, the two elements of organized criminal activity by conspiring to 
commit aggravated assault.  

The elements of organized criminal activity by conspiring to commit aggra
vated assault are that

1. the defendant, in [county] County, Texas, on or about [date], con
spired to commit aggravated assault; and 

2. the defendant did this as a member of a criminal street gang.  

You must all agree on elements 1 and 2 listed above. If you all agree the state 
has proved, beyond a reasonable doubt, both of the two elements listed above, 
you must find the defendant "guilty" of organized criminal activity by conspir
ing to commit aggravated assault and so indicate on the attached verdict form, 
titled "Verdict-Guilty of Organized Criminal Activity by Conspiring to Com
mit Aggravated Assault." 

If you all agree the state has failed to prove, beyond a reasonable doubt, 
either organized criminal activity by committing aggravated assault or orga
nized criminal activity by conspiring to commit aggravated assault, you must 
find the defendant "not guilty." 

If you believe from the evidence, beyond a reasonable doubt, that the defen
dant is guilty of either organized criminal activity by committing aggravated 
assault on the one hand or organized criminal activity by conspiring to commit 
aggravated assault on the other hand, but you have a reasonable doubt as to 
which offense he is guilty of, then you must resolve that doubt in the defen
dant's favor and find him guilty of organized criminal activity by conspiring to 
commit aggravated assault.  

If you have a reasonable doubt as to whether the defendant is guilty of any 
offense defined in this instruction, you must find the defendant "not guilty." 

VERDICT-GUILTY OF ORGANIZED CRIMINAL ACTIVITY BY 
COMMITTING AGGRAVATED ASSAULT 

We, the jury, find the defendant, [name], guilty of organized criminal activity 
by committing aggravated assault, as charged in the indictment.  

Foreperson of the Jury
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Printed Name of Foreperson 

VERDICT-GUILTY OF ORGANIZED CRIMINAL ACTIVITY BY 
CONSPIRING TO COMMIT AGGRAVATED ASSAULT 

We, the jury, find the defendant, [name], guilty of organized criminal activity 

by conspiring to commit aggravated assault, as charged in the indictment.

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-NOT GUILTY 

We, the jury, find the defendant, [name], not guilty.

Foreperson of the Jury

Printed Name of Foreperson 

COMMENT 

This instruction is based on an indictment for, as a member of a criminal street 

gang, committing or conspiring to commit aggravated assault. Aggravated assault is 

prohibited by and defined in Tex. Penal Code 22.02. The court will need to modify 

the instruction depending on what the accusation charges.
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E6.13 Instruction-Engaging in Organized Criminal Activity
Committing Covered Offense to Participate in Combination 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 
example is for when the covered offense is aggravated assault under 

Texas Penal Code section 22.02.] 

The state accuses the defendant of having committed the offense of engaging 
in organized criminal activity. Specifically, the accusation is that the defendant, 
with the intent to establish, maintain, or participate in a combination or in the 
profits of a combination, committed the offense of aggravated assault.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  
The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

A person commits the offense of engaging in organized criminal activity if, 
with the intent to establish, maintain, or participate in a combination or in the 
profits of a combination, the person commits one or more of certain criminal 
offenses, including aggravated assault.  

To prove that the defendant is guilty of organized criminal activity, the state 
must prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant committed the offense of aggravated assault; and 

2. the defendant did this with the intent to establish, maintain, or par
ticipate in a combination or in the profits of a combination.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of engaging 
in organized criminal activity.
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Definitions 

Intent to Establish, Maintain, or Participate in a Combination or in the 

Profits of a Combination 

A person acts with "intent to establish, maintain, or participate in a combina

tion, or in the profits of a combination" if the person has the conscious objec

tive or desire to establish, maintain, or participate in a combination or in the 

profits of a combination.  

Combination 

"Combination" means three or more persons who collaborate in carrying on 

criminal activities.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although the participants may not know each 

other's identities.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although membership in the combination changes 

from time to time.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although the participants stand in a wholesaler

retailer or other arm's-length relationship in illicit distribution operations.  

Profits 

"Profits" means property constituting or derived from any proceeds 

obtained, directly or indirectly, from [insert offenses from Texas Penal Code 

section 71.02(a) raised by the evidence].  

Aggravated Assault 

Aggravated assault requires proof of two elements. The elements are that

1. the defendant caused serious bodily injury to another; and 

2. the defendant did this intentionally, knowingly, or recklessly.
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Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss 
or impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's 
conscious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware 
that the person's conduct is reasonably certain to cause the bodily injury to 
another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.  

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  
The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

You must determine whether the state has proved, beyond a reasonable 
doubt, two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], com
mitted aggravated assault; and
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2. the defendant did this with the intent to establish, maintain, or par

ticipate in a combination or in the profits of a combination.  

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 

or both of elements 1 and 2 listed above, you must find the defendant "not 

guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 

two elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

This instruction is based on an indictment for, as a member of a combination, com

mitting aggravated assault. Aggravated assault is prohibited by and defined in Tex.  

Penal Code 22.02. The court will need to modify the instruction depending on what 

the accusation charges.
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E6.14 Instruction-Engaging in Organized Criminal Activity
Conspiring to Commit Covered Offense to Participate in 
Combination 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 
example is for when the covered offense is aggravated assault under 

Texas Penal Code section 22.02.] 

The state accuses the defendant of having committed the offense of engaging 
in organized criminal activity. Specifically, the accusation is that the defendant, 
with the intent to establish, maintain, or participate in a combination or in the 
profits of a combination, conspired to commit the offense of aggravated 
assault.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  
The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

A person commits the offense of engaging in organized criminal activity if, 
with the intent to establish, maintain, or participate in a combination or in the 
profits of a combination, the person conspires to commit one or more of certain 
criminal offenses, including aggravated assault.  

To prove that the defendant is guilty of organized criminal activity, the state 
must prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant conspired to commit the offense of aggravated 
assault; and 

2. the defendant did this with the intent to establish, maintain, or par
ticipate in a combination or in the profits of a combination.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of engaging 
in organized criminal activity.
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Definitions 

Intent to Establish, Maintain, or Participate in a Combination or in the 

Profits of a Combination 

A person acts with "intent to establish, maintain, or participate in a combina

tion, or in the profits of a combination" if the person has the conscious objec

tive or desire to establish, maintain, or participate in a combination or in the 
profits of a combination.  

Combination 

"Combination" means three or more persons who collaborate in carrying on 
criminal activities.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although the participants may not know each 
other's identities.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although membership in the combination changes 
from time to time.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although the participants stand in a wholesaler
retailer or other arm's-length relationship in illicit distribution operations.  

Conspired to Commit 

"Conspired to commit" means that a person agreed with one or more persons 

that they or one or more of them engage in conduct that would constitute the 

offense and that person and one or more of them performed an overt act in pur
suance of that agreement.  

An agreement constituting conspiring to commit conduct may be inferred 
from the acts of the parties.  

Profits 

"Profits" means property constituting or derived from any proceeds 

obtained, directly or indirectly, from [insert offenses from Texas Penal Code 

section 71.02(a) raised by the evidence].
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Aggravated Assault 

Aggravated assault requires proof of two elements. The elements are that

1. the defendant caused serious bodily injury to another; and 

2. the defendant did this intentionally, knowingly, or recklessly.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 
condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted loss 
or impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's 
conscious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware 
that the person's conduct is reasonably certain to cause the bodily injury to 
another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 
but consciously disregards a substantial and unjustifiable risk that the person's 
action will cause bodily injury to another. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circumstances as viewed 
from the actor's standpoint.  

[Insert the following ifWraised by the evidence.] 

No Defenses 

If the evidence proves all elements of organized criminal activity, it is no 
defense that-
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1. one or more members of the combination are not criminally respon
sible for the object offense; 

2. one or more members of the combination have been acquitted, have 
not been prosecuted or convicted, have been convicted of a different offense, 
or are immune from prosecution; 

3. a person has been charged with, acquitted, or convicted of any 
offense listed in subsection (a) of Tex. Penal Code 71.02; or 

4. once the initial combination of three or more persons is formed, 
there is a change in the number or identity of persons in the combination, as 

long as two or more persons remain in the combination and are involved in a 

continuing course of conduct constituting an offense under applicable law.  

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  

The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

You must determine whether the state has proved, beyond a reasonable 

doubt, two elements. The elements are that

1. the defendant, in [county] County, Texas, on or about [date], con

spired to commit aggravated assault; and 

2. the defendant did this with the intent to establish, maintain, or par

ticipate in a combination or in the profits of a combination.  

You must all agree on elements 1 and 2 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 

or both of elements 1 and 2 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, both of the 

two elements listed above, you must [find the defendant "guilty"/proceed to 

consider whether the defendant has proved the defense of renunciation].  

[Include defense ifWraised by the evidence; see sections 

E6.17, E6.19, and E6.20 below.] 

[See chapter 2 for verdict instruction.]
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COMMENT 

This instruction is based on an indictment for, as a member of a combination, con
spiring to commit aggravated assault. Aggravated assault is prohibited by and defined 
in Tex. Penal Code 22.02. The court will need to modify the instruction depending 
on what the accusation charges.
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E6.15 Instruction-Engaging in Organized Criminal Activity
Committing or Conspiring to Commit Covered Offense to 

Participate in Combination and Verdict Form 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific offense. The following 

example is for when the covered offense is aggravated assault under 
Texas Penal Code section 22.02.] 

The state accuses the defendant of having committed the offense of engaging 

in organized criminal activity. Specifically, the accusation is that the defendant, 

with the intent to establish, maintain, or participate in a combination or in the 

profits of a combination, committed or conspired to commit the offense of 

aggravated assault.  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  

The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  

See Texas Penal Code section 22.02.] 

A person commits the offense of engaging in organized criminal activity if, 

with the intent to establish, maintain, or participate in a combination or in the 

profits of a combination, the person commits or conspires to commit one or 

more of certain criminal offenses, including aggravated assault.  

To prove that the defendant is guilty of organized criminal activity, the state 

must prove, beyond a reasonable doubt, two elements. The elements are that

1. the defendant either: 

a. committed the offense of aggravated assault, or 

b. conspired to commit the offense of aggravated assault; and 

2. the defendant did this with the intent to establish, maintain, or par

ticipate in a combination or in the profits of a combination.
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Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of engaging 
in organized criminal activity.  

Definitions 

Intent to Establish, Maintain, or Participate in a Combination or in the 
Profits of a Combination 

A person acts with "intent to establish, maintain, or participate in a combina
tion, or in the profits of a combination" if the person has the conscious objec
tive or desire to establish, maintain, or participate in a combination or in the 
profits of a combination.  

Combination 

"Combination" means three or more persons who collaborate in carrying on 
criminal activities.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although the participants may not know each 
other's identities.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although membership in the combination changes 
from time to time.  

[Insert the following ifWraised by the evidence.] 

A combination may exist although the participants stand in a wholesaler
retailer or other arm's-length relationship in illicit distribution operations.  

Conspired to Commit 

"Conspired to commit" means that a person agreed with one or more persons 
that they or one or more of them engage in conduct that would constitute the 
offense and that person and one or more of them performed an overt act in pur
suance of that agreement.  

An agreement constituting conspiring to commit conduct may be inferred 
from the acts of the parties.
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Profits 

"Profits" means property constituting or derived from any proceeds 

obtained, directly or indirectly, from [insert those offenses from Texas Penal 

Code section 71.02(a) raised by the evidence].  

Aggravated Assault 

Aggravated assault requires proof of two elements. The elements are that

1. the defendant caused serious bodily injury to another; and 

2. the defendant did this intentionally, knowingly, or recklessly.  

Bodily Injury 

"Bodily injury" means physical pain, illness, or any impairment of physical 

condition.  

Serious Bodily Injury 

"Serious bodily injury" means bodily injury that creates a substantial risk of 

death or that causes death, serious permanent disfigurement, or protracted loss 

or impairment of the function of any bodily member or organ.  

Intentionally Causing Bodily Injury 

A person intentionally causes bodily injury to another if it is the person's 

conscious objective or desire to cause the bodily injury to another.  

Knowingly Causing Bodily Injury 

A person knowingly causes bodily injury to another if the person is aware 

that the person's conduct is reasonably certain to cause the bodily injury to 
another.  

Recklessly Causing Bodily Injury 

A person recklessly causes bodily injury to another if the person is aware of 

but consciously disregards a substantial and unjustifiable risk that the person's 

action will cause bodily injury to another. The risk must be of such a nature and 

degree that its disregard constitutes a gross deviation from the standard of care 

that an ordinary person would exercise under all the circumstances as viewed 

from the actor's standpoint.
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Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  
The following example is for a Texas Penal Code section 71.02 

charge, in which the covered offense is aggravated assault.  
See Texas Penal Code section 22.02.] 

First you must determine whether the state has proved, beyond a reasonable 
doubt, the two elements of organized criminal activity by committing aggra
vated assault. The elements of organized criminal activity by committing 
aggravated assault are that

1. the defendant, in [county] County, Texas, on or about [date], com
mitted aggravated assault; and 

2. the defendant did this with the intent to establish, maintain, or par
ticipate in a combination or in the profits of a combination.  

You must all agree on elements 1 and 2 listed above. If you all agree the state 
has proved, beyond a reasonable doubt, both of the two elements listed above, 
you must find the defendant "guilty" of organized criminal activity by commit
ting aggravated assault and so indicate on the attached verdict form, titled "Ver
dict-Guilty of Organized Criminal Activity by Committing Aggravated 
Assault." 

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or both of elements 1 and 2 listed above, or if you cannot agree on whether the 
state has proved, beyond a reasonable doubt, both of the two elements listed 
above, you must next determine whether the state has proved, beyond a reason
able doubt, the two elements of organized criminal activity by conspiring to 
commit aggravated assault.  

The elements are that

1. the defendant, in [county] County, Texas, on or about [date], con
spired to commit aggravated assault; and 

2. the defendant did this with the intent to establish, maintain, or par
ticipate in a combination or in the profits of a combination.  

You must all agree on elements 1 and 2 listed above. If you all agree the state 
has proved, beyond a reasonable doubt, both of the two elements listed above, 
you must find the defendant "guilty" of organized criminal activity by conspir
ing to commit aggravated assault and so indicate on the attached verdict form,
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titled "Verdict-Guilty of Organized Criminal Activity by Conspiring to Com

mit Aggravated Assault." 

If you all agree the state has failed to prove, beyond a reasonable doubt, 

either organized criminal activity by committing aggravated assault or orga

nized criminal activity by conspiring to commit aggravated assault, you must 

find the defendant "not guilty." 

If you believe from the evidence, beyond a reasonable doubt, that the defen

dant is guilty of either organized criminal activity by committing aggravated 

assault on the one hand or organized criminal activity by conspiring to commit 

aggravated assault on the other hand, but you have a reasonable doubt which 

offense he is guilty of, then you must resolve that doubt in the defendant's 

favor and find him guilty of organized criminal activity by conspiring to com

mit aggravated assault.  

If you have a reasonable doubt as to whether the defendant is guilty of any 

offense defined in this instruction, you must find the defendant "not guilty." 

VERDICT-GUILTY OF ORGANIZED CRIMINAL ACTIVITY BY 
COMMITTING AGGRAVATED ASSAULT 

We, the jury, find the defendant, [name], guilty of organized criminal activ

ity by committing aggravated assault, as charged in the indictment.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-GUILTY OF ORGANIZED CRIMINAL ACTIVITY BY 
CONSPIRING TO COMMIT AGGRAVATED ASSAULT 

We, the jury, find the defendant, [name], guilty of organized criminal activ

ity by conspiring to commit aggravated assault, as charged in the indictment.  

Foreperson of the Jury
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Printed Name of Foreperson 

VERDICT-NOT GUILTY 

We, the jury, find the defendant, [name], not guilty.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

This instruction is based on an indictment for, as a member of a combination, com
mitting or conspiring to commit aggravated assault. Aggravated assault is prohibited 
by and defined in Tex. Penal Code 22.02. The court will need to modify the instruc
tion depending on what the accusation charges.
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E6.16 Affirmative Defense of Renunciation under Texas Penal 

Code Section 71.02 

The instruction in section E6.17 should be considered for submission only if the 

defendant was convicted on the basis of an allegation and proof that the defendant 

committed the organized criminal activity by conspiring to commit a covered offense.  

If the defendant was convicted on the basis of an allegation and proof that the defen

dant actually committed a covered offense, obviously the defendant cannot prove he 

prevented the commission of that offense.  

The terminology of the defense presents a conceptual problem. It requires proof of 

withdrawal "from the combination." Under Tex. Penal Code 71.02(a), however, 

joining the combination is not an element of the offense. The defendant must be 

proved to have intended to establish, maintain, or participate in a combination or in the 

profits of a combination. The definition of "conspires to commit" in section 71.01(b) 

implicitly requires proof that the defendant in effect joined a conspiracy from which he 

could conceivably withdraw.  

Almost certainly, the legislature intended-at least for purposes of the renunciation 

defense-that the conspiracy and the combination be the same. The defense could be 

put in terms of withdrawal from the conspiracy without deviating from the apparent 

legislative intent.  

Despite this conceptual problem, the instruction uses the statutory terminology. The 

Committee believed the conceptual problem would seldom, if ever, create a risk of 

jury confusion.
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E6.17 Instruction-Engaging in Organized Criminal Activity
Guilt-Innocence Renunciation Affirmative Defense 

Renunciation 

You have heard evidence that the defendant renounced his criminal objective 
of committing the offense of aggravated assault and avoided the commission of 
that intended offense.  

Relevant Statutes 

It is an affirmative defense to organized criminal activity that under circum
stances manifesting a voluntary and complete renunciation of his criminal 
objective the defendant withdrew from the combination before commission of 
the intended offense and took further affirmative action that avoided commis
sion of the offense.  

Renunciation is an affirmative defense. Therefore the defendant must prove, 
by a preponderance of the evidence, three elements. The elements are that

1. the defendant withdrew from the combination before commission 
of the intended offense, 

2. the circumstances manifested a voluntary and complete renuncia
tion of the defendant's criminal objective, and 

3. the defendant took further affirmative action that prevented the 
commission of the intended offense.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he comes within the affirmative defense of renunciation.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 
credible evidence.  

Voluntary Renunciation of a Criminal Objective 

Renunciation of a criminal objective is not voluntary if it is motivated in 
whole or in part-
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1. by circumstances not present or apparent at the inception of the 

defendant's course of conduct that increase the probability of detection or 

apprehension or that make more difficult the accomplishment of the objec

tive, or 

2. by a decision to postpone the criminal conduct until another time or 

to transfer the criminal act to another but similar objective or victim.  

Application of Law to Facts 

If you have found that the state has proved the offense beyond a reasonable 

doubt, you must next determine whether the defendant has proved, by a pre

ponderance of the evidence, that his conduct comes within the affirmative 

defense of renunciation.  

To decide the issue of renunciation, you must determine whether the defen

dant has proved, by a preponderance of the evidence, three elements. The ele

ments are that

1. the defendant withdrew from the combination before commission 

of the intended offense of aggravated assault, 

2. the circumstances manifested a voluntary and complete renuncia

tion of the defendant's criminal objective, and 

3. the defendant took further affirmative action that prevented the 

commission of the intended offense of aggravated assault.  

You may decide that the defendant has proven elements 1, 2, and 3 by a pre

ponderance of the evidence only if you all agree that the defendant has proven 

all of the elements. If you find that the defendant has proved, by a preponder

ance of the evidence, all of the elements listed above, you must find the defen

dant "not guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 

elements of the offense of organized criminal activity, and you all agree the 

defendant has not proved, by a preponderance of the evidence, all of the ele

ments listed above, you must find the defendant "guilty."
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E6.18 Punishment Renunciation Issue 

Provision is made for a determination of renunciation at the punishment stage in 
both sections 71.02(d) and 71.05(c) of the Texas Penal Code. The two provisions are 
not consistent. Section 71.02(d) provides the defendant must prove the matter by a 
preponderance of the evidence; section 71.05(c) does not address this.  

More importantly, section 71.02(d) requires proof that the withdrawal be "in com
plete and voluntary renunciation of the offense." Section 71.05(c) imposes no such 
requirement.  

Section 71.05(c) refers to "a finding of renunciation under this subsection," sug
gesting this subsection was intended to have some independent substantive effect.  

The continued existence of the two provisions appears to be an accidental result of 
inconsistent actions by the Seventy-third Legislature. In 1977, the original chapter 71 
scheme as then enacted provided for a punishment renunciation issue in section 
71.05(c). Section 71.02 did not address the matter. Acts 1977, 65th Leg., R.S., ch. 346, 

1. In 1993, the comprehensive revision of the Penal Code deleted section 71.05(c) 
and created section 71.02(d). Acts 1993, 73d Leg., R.S., ch. 900, 900. But another 
section of the 1993 revision, Acts 1993, 73d Leg., R.S., ch. 761, 4, apparently 
assumed section 71.05(c) remained effective. It amended section 71.05(c) and simply 
failed to address section 71.02(d). The effect was to resurrect section 71.05(c) while 
leaving effective section 71.02(d).  

Before 2011, the two provisions possibly could have been reconciled. The more 
easily-proved issue provided for in section 71.05(c) applied only to a limited subset of 
situations-those in which the underlying offense was one listed in subdivisions one 
through seven and ten of section 71.02. The more limited issue proved for in section 
71.02(d) apparently applied to prosecutions based on any covered underlying offense.  
In 2011, however, the legislature removed the limits on the section 71.05(c) issue. Acts 
2011, 82d Leg., R.S., ch. 1200, 6.  

The Committee could not agree on how to accommodate the two obviously
overlapping provisions. It decided to provide instructions under both provisions.  

Is the mitigation issue available if, at the guilt-innocence phase of the trial, the 
defendant was convicted on proof that he committed-rather than conspired to com
mit-the covered offense? The mitigation issue, unlike the defense, does not require 
proof that commission of the intended offense was prevented. It does, however, 
require proof that he withdrew from the combination. This suggests the mitigation 
issue is available only if the defendant was convicted on a theory requiring proof that 
he joined a combination, which most likely means he conspired to commit a covered 
offense and thus joined a conspiracy.
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E6.19 Instruction-Engaging in Organized Criminal Activity
Renunciation Punishment Issue (Texas Penal Code Section 

71.02(d) Formulation) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of organized criminal activity.  

It is now your duty to assess punishment. Before you assess punishment, how

ever, you must address a preliminary question. The range of punishments from 

which you must choose the defendant's punishment depends on your answer to 

that question.  

You must determine whether the defendant has proved, by a preponderance 

of the evidence, that he renounced his criminal objective.  

Relevant Statutes 

If the defendant proves that he renounced his criminal objective, this offense 

is punishable by

1. a term of imprisonment for no less than two years and no more than 

twenty years, or 

2. a term of imprisonment for no less than two years and no more than 

twenty years and a fine of no more than $10,000.  

If the defendant does not prove that he renounced his criminal objective, this 

offense is punishable by

1. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years, or 

2. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years and a fine of no more than $10,000.  

A defendant proves he renounced his criminal objective only if the defen

dant proves, by a preponderance of the evidence, three elements. The elements 

are that

1. he withdrew from the combination before commission of the 

intended criminal offense, 

2. this was a voluntary and complete renunciation of the offense, and 

3. he made substantial effort to prevent the commission of the 

intended offense.
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You must all agree on whether the defendant has proved that he renounced 
his criminal objective.  

Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he renounced his criminal objective.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 
credible evidence.  

Voluntary Renunciation of a Criminal Objective 

Renunciation of a criminal objective is not voluntary if it is motivated in 
whole or in part

1. by circumstances not present or apparent at the inception of the 
defendant's course of conduct that increase the probability of detection or 
apprehension or that make more difficult the accomplishment of the objec
tive, or 

2. by a decision to postpone the criminal conduct until another time or 
to transfer the criminal act to another but similar objective or victim.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance 
of the evidence, three elements of renunciation of the criminal objective. The 
elements are that

1. he withdrew from the combination before commission of the 
intended criminal offense of aggravated assault, 

2. this was a voluntary and complete renunciation of the offense, and 

3. he made substantial effort to prevent the commission of the 
intended offense of aggravated assault.  

You must all agree on whether the defendant has proved this before you may 
assess punishment.  

Your resolution of this issue will determine which of the two verdict forms 
you will use. If you all agree the defendant has proved that he renounced his
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criminal objective, use the first verdict form, titled "Verdict-Defendant Has 

Proved Renunciation of Criminal Objective." If you all agree the defendant has 

not proved that he renounced his criminal objective, use the second verdict 

form, titled "Verdict-Defendant Has Not Proved Renunciation of Criminal 

Objective." 

If you all agree the defendant has proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 

in your verdict

1. a term of imprisonment for no less than two years and no more than 

twenty years, or 

2. a term of imprisonment for no less than two years and no more than 

twenty years and a fine of no more than $10,000.  

If you all agree the defendant has not proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 

in your verdict

1. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years, or 

2. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years and a fine of no more than $10,000.  

VERDICT-DEFENDANT HAS PROVED 
RENUNCIATION OF CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 

organized criminal activity, all agree that the defendant has proved that he 

renounced his criminal objective. We assess the defendant's punishment at: 

(select one) 

confinement by the Texas Department of Criminal Justice for a term 

ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 

ofyears and a fine of $_.  

Foreperson of the Jury
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Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT PROVED 
RENUNCIATION OF CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 
organized criminal activity, all agree that the defendant has not proved he 
renounced his criminal objective. We assess the defendant's punishment at: 
(select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson

168

E6.19



ORGANIZED CRIMINAL ACTIVITY

E6.20 Instruction-Engaging in Organized Criminal Activity
Renunciation Punishment Issue (Texas Penal Code Section 

71.05(c) Formulation) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of organized criminal activity.  

It is now your duty to assess punishment. Before you assess punishment, how

ever, you must address a preliminary question. The range of punishments from 

which you must choose the defendant's punishment depends on your answer to 

that question.  

You must determine whether the defendant has proved, by a preponderance 

of the evidence, that he renounced his criminal objective.  

Relevant Statutes 

If the defendant proves that he renounced his criminal objective, this offense 

is punishable by

1. a term of imprisonment for no less than two years and no more than 

twenty years, or 

2. a term of imprisonment for no less than two years and no more than 

twenty years and a fine of no more than $10,000.  

If the defendant does not prove that he renounced his criminal objective, this 

offense is punishable by

1. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years, or 

2. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years and a fine of no more than $10,000.  

A defendant proves he renounced his criminal objective only if the defen

dant proves, by a preponderance of the evidence, two elements. The elements 

are that

1. he withdrew from the combination before commission of the 

intended criminal offense, and 

2. he made substantial effort to prevent the commission of the 

intended offense.  

You must all agree on whether the defendant has proved that he renounced 

his criminal objective.
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Burden of Proof 

The burden is on the defendant to prove, by a preponderance of the evidence, 
that he renounced his criminal objective.  

Definitions 

Preponderance of the Evidence 

"Preponderance of the evidence" means the greater weight and degree of the 
credible evidence.  

Application of Law to Facts 

You must determine whether the defendant has proved, by a preponderance 
of the evidence, two elements of renunciation of the criminal objective. The 
elements are that

1. he withdrew from the combination before commission of the 
intended criminal offense of aggravated assault, and 

2. he made substantial effort to prevent the commission of the 
intended offense of aggravated assault.  

You must all agree on whether the defendant has proved this before you may 
assess punishment.  

Your resolution of this issue will determine which of the two verdict forms 
you will use. If you all agree the defendant has proved that he renounced his 
criminal objective, use the first verdict form, titled "Verdict-Defendant Has 
Proved Renunciation of Criminal Objective." If you all agree the defendant has 
not proved that he renounced his criminal objective, use the second verdict 
form, titled "Verdict-Defendant Has Not Proved Renunciation of Criminal 
Objective." 

If you all agree the defendant has proved, by a preponderance of the evi
dence, that he renounced his criminal objective, you are to determine and state 
in your verdict

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.
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If you all agree the defendant has not proved, by a preponderance of the evi

dence, that he renounced his criminal objective, you are to determine and state 

in your verdict

1. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years, or 

2. a term for life or a term of imprisonment for no less than five years 

and no more than ninety-nine years and a fine of no more than $10,000.  

VERDICT-DEFENDANT HAS PROVED 
RENUNCIATION OF CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 

organized criminal activity, all agree that the defendant has proved that he 

renounced his criminal objective. We assess the defendant's punishment at: 

(select one) 

confinement by the Texas Department of Criminal Justice for a term 

ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 

ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-DEFENDANT HAS NOT PROVED 
RENUNCIATION OF CRIMINAL OBJECTIVE 

We, the jury, having found the defendant, [name], guilty of the offense of 

organized criminal activity, all agree that the defendant has not proved he 

renounced his criminal objective. We assess the defendant's punishment at: 

(select one) 

confinement by the Texas Department of Criminal Justice for a term 

of__ _years and no fine.
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confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.

Foreperson of the Jury 

Printed Name of Foreperson
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DIRECTING ACTIVITIES OF CRIMINAL STREET GANGS

E7.1 Statutory References 

Directing the activities of criminal street gangs is prohibited by and defined in Tex.  

Penal Code 71.023.  

The definition of "conspires to commit" is based on Tex. Penal Code 71.01(b).  

The definition of "criminal street gang" is based on Tex. Penal Code 71.01(d).  

The definition of "reasonable belief' is based on Tex. Penal Code 1.07(a)(42).
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E7.2 Statutory History 

The offense of "directing activities of certain criminal street gangs" was added to 
chapter 71 of the Penal Code in 2009. As originally enacted, the section defined "crim
inal street gang" narrowly, "[n]otwithstanding Section 71.01." The offense was 
renamed by the Eighty-third Legislature in 2013, deleting the word certain. The sec
tion now uses the same definition of criminal street gang applied to other offenses in 
chapter 71.  

As revised in 2013, the offense now carries a mandatory minimum sentence of 
twenty-five years, which may make it more attractive to prosecutors.
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E7.3 Definition of "Conspires to Commit" 

The offense of directing street gangs now can be committed by financing, directing, 

or supervising either the commission of a listed offense or a conspiracy to do so. The 

offense used as the example in the instruction in this chapter is murder. Guidance for 

drafting instructions on murder may be found in Texas Criminal Pattern Jury 

Charges-Crimes against Persons, chapter 5.  

A prosecution on the theory of financing, directing, or supervising a conspiracy to 

commit a listed offense appears to incorporate the definition of "conspires to commit" 

in Texas Penal Code section 71.01(b).  

The Committee is unclear how to apply section 71.01(b) in this context. The defini

tion requires that the defendant himself conspire with at least one other to commit 

overt acts. Under section 71.023, however, the defendant himself need not be proved 

to have been a conspirator, so the definition in section 71.01(b) does not neatly fit the 

situation. The Committee's proposed instruction simply includes the definition with

out addressing any difficulty in applying it in this context.
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E7.4 Instruction-Directing Activities of Criminal Street Gang 

INSTRUCTIONS OF THE COURT 

Accusation 

[Insert relevant accusation unit for specific felony. The following example is 
for the felony of murder under Texas Penal Code section 19.02(b)(1).] 

The state accuses the defendant of having committed the offense of directing 
the activities of a criminal street gang. Specifically, the accusation is that the 
defendant, as part of the identifiable leadership of a criminal street gang, know
ingly financed, directed, or supervised [names], members of a criminal street 
gang, to commit, or conspire to commit, the murder of [name].  

Relevant Statutes 

[Insert relevant statutes and definitions units from charged offense.  
The following example is for a Texas Penal Code section 71.023 charge, 

in which the activity of the criminal street gang was to murder 
See Texas Penal Code section 19.02(b)(1).] 

A person commits the offense of directing the activities of a criminal street 
gang if the person, as part of the identifiable leadership of a criminal street 
gang, knowingly finances, directs, or supervises members of a criminal street 
gang to commit, or conspire to commit, one or more of certain criminal 
offenses, including murder.  

To prove that the defendant is guilty of directing the activities of a criminal 
street gang, the state must prove, beyond a reasonable doubt, three elements.  
The elements are that

1. members of a criminal street gang committed, or conspired to com
mit, one or more of certain criminal offenses, including murder; and 

2. the defendant knowingly financed, directed, or supervised the com
mission of, or conspiracy to commit, the offense; and 

3. the defendant did this as part of the identifiable leadership of a 
criminal street gang.  

A person commits an offense if the person intentionally or knowingly causes 
the death of an individual.
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To prove that the defendant is guilty of murder, the state must prove, beyond 

a reasonable doubt, two elements. The elements are that

1. the defendant caused the death of an individual, and 

2. the defendant did this intentionally or knowingly.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the accusation of directing 

the activities of a criminal street gang.  

Definitions 

Criminal Street Gang 

"Criminal street gang" means three or more persons having a common iden

tifying sign or symbol or an identifiable leadership who continuously or regu

larly associate in the commission of criminal activities.  

Knowingly Financing, Directing, or Supervising the Commission of; or 

Conspiracy to Commit, an Offense 

A person knowingly finances, directs, or supervises the commission of, or a 

conspiracy to commit, a criminal offense when the person is aware that his 

actions constitute financing, directing, or supervising the commission of, or a 

conspiracy to commit, the criminal offense.  

Conspired to Commit 

"Conspired to commit" means that a person agreed with one or more persons 

that they or one or more of them engage in conduct that would constitute the 

offense and that person and one or more of them performed an overt act in pur

suance of that agreement.  

An agreement constituting conspiring to commit may be inferred from the 

acts of the parties.  

Intentionally Causing the Death of an Individual 

A person intentionally causes the death of an individual if the person has the 

conscious objective or desire to cause that death.

179

E7.4



DIRECTING ACTIVITIES OF CRIMINAL STREET GANGS

Knowingly Causing the Death of an Individual 

A person knowingly causes the death of an individual if the person is aware 
that his conduct is reasonably certain to cause that death.  

[Additional definitions may be helpful, such as the culpable mental states 
(Texas Penal Code section 6.03).] 

Application of Law to Facts 

[Include relevant application of law to facts unit from charged offense.  
The following example is for a Texas Penal Code section 71.023 charge, 

in which the activity of the criminal street gang was to murder 
See Texas Penal Code section 19.02(b)(1).] 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements. The elements are that

1. in [county] County, Texas, on or about [date], [names], members of 
a criminal street gang, committed, or conspired to commit, the murder of 
[name]; and 

2. the defendant knowingly financed, directed, or supervised the com
mission of, or conspiracy to commit, the murder of [name]; and 

3. the defendant did this as part of the identifiable leadership of a 
criminal street gang.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the defendant "not 
guilty." 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the defendant "guilty." 

[See chapter 2 for verdict instruction.] 

COMMENT 

Directing the activities of a criminal street gang is defined in Tex. Penal Code 
71.023(a). This instruction is based on an indictment for directing the activities of a 

criminal street gang in the commission of or conspiracy to commit murder as defined 
by Tex. Penal Code 19.02(b)(1). The court will need to modify this instruction 
depending on the accusation.
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E8.1PUNISHMENT INSTRUCTIONS

I. General Matters 

E8.1 General Approach to Punishment Stage Instructions 

Under current practice, punishment stage jury instructions seldom attempt to do 

more than explain to juries the options regarding punishment available to them. The 

instructions make absolutely no effort to guide juries in selecting an appropriate pun

ishment.  

Initially, the Committee considered whether to recommend a basic change in cur

rent practice by offering punishment stage instructions that would attempt to assist 

juries in assessing appropriate punishment.  

The legal background of current practice and possible alternatives is complex.  

There is no statutory directive that trial courts attempt to give such guidance. The 

Texas Code of Criminal Procedure provides only that "if the jury has the responsibility 

of assessing the punishment, the court shall give such additional written instructions as 

may be necessary." Tex. Code Crim. Proc. art. 37.07, 3(b). The Committee found no 

more specific directives from the legislature.  

Constitutional considerations do not mandate a jury instruction guiding the jury's 

discretion. The court of criminal appeals summarily rejected a defendant's contention 

that his due-process rights were violated because "the trial court's charge on punish

ment failed to provide any criteria, test, or guidance as to factors to be considered by 

the jury in assessing [the defendant's] punishment." Ward v. State, 474 S.W.2d 471, 478 

(Tex. Crim. App. 1972).  

Defendants have occasionally sought jury instructions providing guidance based on 

Tex. Penal Code 1.02 ("Objectives of [Penal] Code") or its predecessor. Sometimes 

they have been successful. Ex parte Smith, 185 S.W.3d 455, 461 (Tex. Crim. App.  
2006) ("[A]pplicant requested an instruction on the objectives of the Penal Code as set 

out in Section 1.02;.the trial court granted that request."); Hall v. State, 235 S.W.2d 

638, 638 (Tex. Crim. App. 1951) ("At appellant's request, the trial court did embody in 
his charge Article 2, Vernon's P.C., that 'The object of punishment is to suppress crime 

and reform the offender."').  

The appellate case law on such an instruction is somewhat tangled. In Hutcherson v.  

State, 136 S.W. 53, 56 (Tex. Crim. App. 1911), the court held that the trial court did not 

err in refusing to instruct the jury in terms of the then-current statute that "the object of 

punishment, under the law is to suppress crime and reform the offender, and any pun

ishment having any other object is not authorized by law." Such an instruction, it 

added, would have been "neither appropriate nor proper." Reaching the same result 

forty-six years later, the court commented that such an instruction would be 

"improper." The court explained that any instruction on "the facts in evidence in this 

case in support of the offense charged and the penalty authorized to be assessed"
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would be "a comment on the weight of the evidence and tend to convey the opinion of 
the court to the jury as to the disposition that should be made of the case." White v.  
State, 306 S.W.2d 903, 907 (Tex. Crim. App. 1957). Accord Crain v. State, 394 S.W.2d 
165, 169 (Tex. Crim. App. 1964) (opinion on initial submission).  

The 1974 Penal Code, in section 1.02, set out a more extensive explanation of the 
purposes of the Code and the objectives that the Code is intended to achieve and that 
are to be considered in construing the Code. But a trial judge was held not to have 
"erred in refusing to charge the jurors informing them of the objectives of the penal 
code as set out in V.T.C.A. Penal Code, Section 1.02." Hart v. State, 634 S.W.2d 714, 
716-17 (Tex. Crim. App. [Panel Op.] 1982). Under White and Crain, the court 
explained, "a charge on the objectives of the penal code is improper." The court added, 
"[I]n any event the refusal to submit such an instruction was not an abuse of discre
tion." 

Considerable confusion was created by Cane v. State, 698 S.W.2d 138 (Tex. Crim.  
App. 1985). The judgment of the court of criminal appeals was announced in an opin
ion joined by only two judges. That opinion purported to announce a holding that "a 
charge on the objectives of the Penal Code as listed in 1.02, [is] discretionary." Hart 
and its progeny, to the extent of conflict, were overruled. In explanation, Judge Camp
bell's opinion offered that

[t]he objectives of the Penal Code embodied in 1.02, supra, are the clear 
statements of the legislature as to its objectives in formulating a set of laws 
governing criminal conduct. As such, those objectives arguably could be 
considered relevant to the disposition of any criminal case. An instruction 
on those objectives, much like an admonitory instruction, would be discre
tionary because it does not involve the law applicable to the facts of the 
case. The instruction is simply informational that the judge may, in his dis
cretion, find to be helpful to the jury. We find no logic in the proposition 
that such an instruction would constitute a comment on the weight of the 
evidence or invite the jury to speculate on matters outside of the evidence.  
A trial judge, therefore, does not abuse his discretion in submitting a charge 
which includes 1.02 of the Penal Code.  

Cane, 698 S.W.2d at 140. Thus the court of appeals erred in applying Hart and finding 
error simply in the giving of the instruction. The instruction actually given in Cane, 
however, did not include all the objectives listed in section 1.02. A proper instruction, 
the lead opinion continued, would include all the statutory objectives of the Penal 
Code. Thus the trial court erred. Since Cane had not objected on this ground, the case 
was remanded for a determination of whether the defendant suffered egregious harm.  
Three of the eight judges participating concurred in the result but not in Judge Camp
bell's opinion announcing that result.
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The precedential significance of Cane is in some doubt. See Teague v. State, 703 

S.W.2d 199, 202 (Tex. Crim. App. 1986) (discussing Cane opinion). At most, how

ever, Cane establishes two things. First, an instruction embodying section 1.02's pro

visions is not a prohibited comment on the evidence and thus a trial judge has 

discretion to give it. Second, if such an instruction is given it must inform the jury of 

all the substance of section 1.02 rather than selected portions of the statute.  

The Committee considered offering an instruction to guide jurors in assessing 

appropriate punishment. Such an instruction might call the jurors' attention to the gen

eral purposes of the Penal Code as set out in section 1.02 and to the legislature's objec

tives clarified by the statute. Or the instruction might go further and inform the jury 

that it might-or must-take those considerations into account in assessing the pun

ishment to be imposed on the defendant.  

But the Committee concluded that it could draft no instruction that would be of 

practical value to jurors. The case law indicates that any such instruction would have 

to include most and perhaps all of the statutory provisions. An instruction calling 

attention to some of these might well add to the difficulty of the jurors' tasks.  

Thus the Committee recommends continuation of the existing practice under which 

the instructions are limited to informing juries regarding their options. No effort 

should be made in the instructions, either by referring to section 1.02 or otherwise, to 

offer jurors guidance on how they should go about assessing an appropriate punish

ment in a particular case.  

Finally, punishment instructions are often necessarily fact specific. The instructions 

in this chapter are therefore illustrative only, giving examples of how instructions may 

be constructed to submit various punishment options.
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E8.2 Enhancement 

E8.2.1 Describing Enhancement Allegations 

Traditionally, enhancement allegations were included in the charging instrument.  
The jury instructions, then, could easily refer to them "as alleged in the indictment." 

In 1997, the court of criminal appeals made clear that enhancement allegations need 
not be in the charging instrument. Brooks v. State, 957 S.W.2d 30 (Tex. Crim. App.  
1997). As a result, the traditional method of referring to the enhancement allegations is 
no longer generally applicable.  

The Committee chose to make the punishment stage instruction consistent with the 
guilt stage instruction by referring to the state's "accusations." 

E8.2.2 Required Finality of Enhancement Offenses 

The statutory provisions for enhancing punishment by proof of prior convictions 
vary on whether they explicitly require that the conviction be final and when any 
required finality must have occurred. Case law under earlier statutory provisions 
makes clear that even in the absence of an explicit statutory requirement of finality, 
one is inherent in the statutory schemes. Further, a conviction must have become final 
by the time of the commission of the offense for which the prior conviction is offered 
in enhancement. Arbuckle v. State, 105 S.W.2d 219, 219-21 (Tex. Crim. App. 1937).  
Accord Doyle v. State, 137 S.W.2d 26, 26 (Tex. Crim. App. 1940). Recent discussions 
have assumed the continuing vitality of these early analyses. Beal v. State, 91 S.W.3d 
794, 795-96 (Tex. Crim. App. 2002); Jordan v. State, 36 S.W.3d 871, 873 (Tex. Crim.  
App. 2001).  

The Committee assumed, therefore, that the enhancement provisions all required 
finality in this traditional sense.  

Finality is a jury issue. Despite the considerable discussion of finality in the appel
late case law, there has been little or no litigation regarding the extent to which juries 
should be instructed on the requirement of finality.  

It is settled that the burden is on the State to make a prima facie showing 
that any prior conviction alleged for enhancement, or for punishing an 
accused as a repeat offender, became final before the commission of the 
primary offense, and once such a showing is made, the burden shifts to the 
defendant to prove otherwise.  

Diremiggio v. State, 637 S.W.2d 926, 928 (Tex. Crim. App. 1982).
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Generally, the prima facie case mentioned in Diremiggio is made by proof of a 

judgment showing imposition of a sentence. Cf Thornton v. State, 576 S.W.2d 407, 

408-09 (Tex. Crim. App. 1979).  

The Committee concluded that under existing law the state must prove that 

enhancement offense convictions are final. It also concluded that issues concerning 

finality are seldom raised and that jury instructions defining finality would be cumber

some and potentially confusing and distracting. Consequently, it recommends that as a 

general rule no definition of finality be included in the instructions.  

E8.2.3 Defining Finality in Enhancement Cases 

If the evidence in a particular case raises a question about finality, additional 

instructions defining finality may be necessary.  

If, for example, the evidence raises the possibility that imposition of sentence was 

suspended, finality requires the state to prove that community supervision was 

revoked and sentence imposed. Exparte Murchison, 560 S.W.2d 654, 656 (Tex. Crim.  

App. 1978) ("[A] conviction is final for enhancement purposes where the imposition 

of sentence has been suspended, probation granted, but a revocation of the probation is 

alleged and proved by the State."). Accord Franklin v. State, 219 S.W.3d 92, 96 (Tex.  

App.--Houston [1st Dist.] 2006, no pet.) (conviction for which sentence was sus

pended became final on date that probation was revoked and defendant was sentenced 

to term of imprisonment).  

If the evidence raises the possibility that an appeal was taken-for example, there is 

evidence of notice of appeal-the state must also show that any appeal was disposed 

of in a manner rendering the conviction final. Jones v. State, 711 S.W.2d 634, 635-36 

(Tex. Crim. App. 1986). "[A]n appealed prior conviction ... becomes final when the 

appellate court issues its mandate affirming the conviction." Beal v. State, 91 S.W.3d 

794, 796 (Tex. Crim. App. 2002).  

In cases of these sorts, the instruction would probably have to define finality. This 

might be accomplished by including all or some of the following language: 

Final Conviction 

A final conviction is the entry of a judgment reflecting the defen

dant's conviction of an offense and the imposition of a sentence for 

that offense.  

[Include the following ifWthe evidence indicates 

the sentence may have been suspended.]
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If the judgment reflects that the sentence was suspended and the 
defendant placed on probation or community supervision, the con
viction is final only if that probation or community supervision was 
revoked and the trial court entered a further order imposing a sen
tence for the offense.  

[Include the following ifWthe evidence indicates 
an appeal may have been taken.] 

If an appeal was taken by the defendant, the conviction is final 
only if after that appeal the conviction was affirmed and a mandate 
affirming the conviction was issued by the appellate court.  

E8.2.4 When Defendant Pleads "True" to Enhancement 

When the defendant pleads "true" to enhancement allegations, the existing practice 
is to inform the jury of the enhancement allegations and the defendant's plea, to direct 
the jury to find the allegations true, and to instruct them to assess punishment from a 
range that assumes the allegations have been proved. Verdict forms generally set out 
that the jury finds the allegations true.  

Whether this is necessary is not clear. In Harvey v. State, 611 S.W.2d 108 (Tex.  
Crim. App. 1981), the court of criminal appeals indicated the following: 

Where one prior conviction is alleged in the indictment for enhancement 
purposes and the accused chooses to enter a plea of "true" or "guilty" to the 
allegation at the punishment stage of the trial, then it is permissible for the 
trial court to charge the jury on punishment as though the primary offense, 
for which the accused has been convicted, carries the enhancement punish
ment....  

Harvey, 611 S.W.2d at 112.  

Nothing in Harvey indicated that a jury finding was necessary or that the jury 
needed to be told of the enhancement. See Washington v. State, 59 S.W.3d 260, 264-65 
(Tex. App.-Texarkana 2001, pet. ref'd) (under Harvey, trial court did not err in 
instructing jury that enhanced range of punishment was "the punishment authorized 
for this offense" since defendant pleaded true to enhancement allegation); Mitchell v.  
State, No. 2-05-426-CR, 2006 WL 3438012, at *2 (Tex. App.-Fort Worth Nov. 30, 
2006) (per curiam) (not designated for publication) (when defendant pleaded "true" to 
enhancement allegation, punishment instruction was not fundamentally defective for 
failing to require jury to find that allegation was true).  

Ordinarily, at the beginning of the punishment phase of the trial the enhancement 
allegations are read to the jury and the defendant enters a plea. When this is done, a
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policy of full disclosure to the jurors suggests that the instructions and verdict make 

clear to the jurors the consequences of the allegations and the defendant's plea.  

Whether a trial judge properly could simply withhold from a sentencing jury the 

fact that the case involved enhancement is not clear. Perhaps if the defendant not only 

offers to plead true but also offers a stipulation on the prior convictions, the trial court 

can-and perhaps should-simply instruct the jury as if the enhanced punishment 

range was attached by statute to the offense of which the defendant was convicted. If 

that is properly done, of course, the punishment instruction should be phrased to avoid 

any reference to the enhancement allegations, the defendant's plea, or the offenses 

alleged.  

Defendants might prefer to have sentencing juries unaware that the range of punish

ment submitted was triggered by prior convictions. On balance, however, in an 

enhancement case the state probably has a right to have the jury know that the case 

involves a penalty range higher than usual for the offense involved and that this higher 

penalty range is triggered by the defendant's prior conviction or convictions.  

The Committee therefore recommends continuation of the existing practice.
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II. General Punishment Instruction 

E8.3 Instruction-Punishment-General 

JURY INSTRUCTIONS 

Members of the jury, 

You have found the defendant, [name], guilty of the offense of [offense].  
Now you must determine the sentence to be imposed on the defendant.  

Both sides will soon present final arguments on sentencing. Before they do 
so, I must now give you the instructions you must follow in determining the 
defendant's sentence.  

You will have a written copy of these instructions to take with you and to use 
during your deliberations.  

First I will tell you about some general principles of law that must govern 
your decision of the case. Then I will tell you about the specific law applicable 
to this case. Finally, I will instruct you on the rules that must control your delib
erations.  

GENERAL PRINCIPLES 

Jury as Fact Finder 

As the jurors, you review the evidence and determine the facts and what they 
prove. You judge the believability of the witnesses and what weight to give 
their testimony.  

In judging the facts and the believability of the witnesses, you must apply 
the law provided in these instructions.  

Evidence 

In determining the sentence to be imposed on the defendant, you may take 
into consideration all the evidence admitted before you. This includes the evi
dence admitted during the first stage of the trial concerning the defendant's 
guilt as well as any evidence admitted during this punishment stage.  

The evidence consists of the testimony and exhibits admitted in the trial. You 
must consider only evidence to reach your decision. You must not consider, 
discuss, or mention anything that is not evidence in the trial. You must not con-
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sider or mention any personal knowledge or information you may have about 

any fact or person connected with this case that is not evidence in the trial.  

Statements made by the lawyers are not evidence. The questions asked by 

the attorneys are not evidence. Evidence consists of the testimony of the wit

nesses and materials admitted into evidence.  

Nothing the judge has said or done in this case should be considered by you 

as an opinion about the facts of this case or influence you to vote one way or 

the other.  

You should give terms their common meanings, unless you have been told in 

these instructions that the terms are given special meanings. In that case, of 

course, you should give those terms the meanings provided in the instructions.  

While you should consider only the evidence, you are permitted to draw rea

sonable inferences from the testimony and exhibits that are justified in the light 

of common experience. In other words, you may make deductions and reach 

conclusions that reason and common sense lead you to draw from the facts that 

have been established by the evidence.  

You are to render a fair and impartial verdict based on the evidence admitted 

in the case under the law that is in these instructions. Do not allow your verdict 

to be determined by bias or prejudice.  

Admitted Exhibits 

You may, if you wish, examine exhibits. If you wish to examine an exhibit, 

the foreperson will inform the court and specifically identify the exhibit you 

wish to examine. Only exhibits that were admitted into evidence may be given 

to you for examination.  

Testimony 

Certain testimony will be read back to you by the court reporter if you 

request. To request that testimony be read back to you, you must follow these 

rules. The court will allow testimony to be read back to the jury only if the jury, 

in a writing signed by the foreperson, (1) states that it is requesting that testi

mony be read back, (2) states that it has a disagreement about a specific state

ment of a witness or a particular point in dispute, and (3) identifies the name of 

the witness who made the statement. The court will then have the court reporter 

read back only that part of the statement that is in disagreement.
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[Include the following ifWthe defendant did not testify and 
the defendant does not object.] 

Defendant's Right to Remain Silent 

The defendant has a constitutional right to remain silent. The defendant may 
testify on his own behalf. The defendant may also choose not to testify. The 
defendant's decision not to testify cannot be held against him, and it is not evi
dence of guilt. You must not speculate, guess, or even talk about what the 
defendant might have said if he had taken the witness stand or why he did not.  
The foreperson of the jury must immediately stop any juror from mentioning 
the defendant's decision not to testify.  

[Include the following only ifWevidence of unadjudicated wrongful acts is 
admitted in the guilt/innocence or punishment phase of trial.] 

Burden of Proof for Wrongful Acts 

During the trial, you heard evidence that the defendant may have committed 
wrongful acts that did not result in any criminal charges or that did not result in 
criminal convictions. [If requested by a party and permitted by judge, include 
judge's description of specific acts.] You are not to consider any evidence of 
any particular wrongful act unless you find, beyond a reasonable doubt, that the 
defendant did, in fact, commit that wrongful act. Those of you who believe the 
defendant did the wrongful act may consider it.  

Assessing the Punishment 

In arriving at the amount of punishment, you must decide the sentence by a 
full, fair, and free expression of the opinion of the individual jurors. You must 
not decide the sentence by lot or by chance. For example, you may not agree 
beforehand to be bound by the result of a procedure by which each juror gives 
the number of years the juror thinks should be served, these are then added, and 
the result is divided by twelve.  

To reach a verdict, all twelve of you must agree.
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SPECIFIC LAW APPLICABLE TO THIS CASE 

[Insert appropriate specific instructions.] 

RULES THAT CONTROL DELIBERATIONS 

You must follow these rules while you are deliberating and until you reach a 

verdict. After the closing arguments by the attorneys, you will go into the jury 

room.  

The foreperson should conduct the deliberations in an orderly way. Each 

juror has one vote, including the foreperson. The foreperson must supervise the 

voting, vote with other members on the verdict, and sign the verdict sheet.  

While deliberating and until excused by the trial court, all jurors must follow 

these rules: 

1. You must not discuss this case with any court officer, or the attor

neys, or anyone not on the jury.  

2. You must not discuss this case unless all of you are present in the 

jury room. If anyone leaves the room, you must stop your discussions about 

the case until all of you are present again.  

3. You must communicate with the judge only in writing, signed by 

the foreperson and given to the judge through the officer assigned to you.  

4. You must not conduct any independent investigations, research, or 

experiments.  

5. You must tell the judge if anyone attempts to contact you about the 

case before you reach your verdict.  

After you have arrived at your verdict, you are to use one of the forms 

attached to these instructions. You should have your foreperson sign his or her 

name to the particular form that conforms to your verdict.  

After the closing arguments by the attorneys, you will begin your delibera

tions to decide your verdict.  

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 

see section E8.1 above.  

Statutory References. The directive that the trial judge instruct the jury when the 

jury is to assess punishment is set out in Tex. Code Crim. Proc. art. 37.07, 3(b).
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The provisions for instructions on parole and good conduct time are set out in Tex.  
Code Crim. Proc. art. 37.07, 4.  

Burden of Proof Generally. Under present practice, punishment instructions 
sometimes include a statement that "[t]he burden of proof in all criminal cases rests 
upon the state throughout the trial and never shifts to the defendant." See Flores v.  
State, No. 01-99-0138-CR, 2001 WL 170961, at *2 (Tex. App.-Houston [1st Dist.] 
Feb. 22, 2001, pet. ref'd) (not designated for publication). The Committee concluded 
that this was not appropriate. The law provides that neither side has a burden of proof 
at sentencing, and the sometimes-given instruction misleadingly suggests otherwise.  
Garcia v. State, 901 S.W.2d 724, 731 (Tex. App.-Houston [14th Dist.] 1995, pet.  
ref'd).  

The court of criminal appeals has held that such an instruction is not necessary. Hal
ford v. State, 400 S.W.2d 339, 340 (Tex. Crim. App. 1966). The Committee concluded 
it was also inappropriate.  

In some exceptional cases, a burden of proof is assigned to one party. When this is 
the case, this burden can be explained to the jury in that portion of the instructions 
dealing with the specific facts of the case.  

Prohibition against Determining Verdict by Lot. The Texas Rules of Appellate 
Procedure state that the defendant must be granted a new trial "when the verdict has 
been decided by lot or in any manner other than a fair expression of the jurors' opin
ion." Tex. R. App. P. 21.3(c). The Committee therefore included the prohibition of a 
decision by lot or chance in the instructions. Driver v. State, 38 S.W. 1020, 1024 (Tex.  
Crim. App. 1897) ("[W]e ... suggest that, inasmuch as it is not of infrequent occur
rence that cases come before this court in which it appears that the verdict of the jury 
has been arrived at by lot, the district judges should instruct the jury as to the impropri
ety of this manner of arriving at their verdicts.").  

The instruction also addresses the major procedure barred by the prohibition. The 
jurors cannot agree beforehand to be bound by the result of a procedure by which each 
juror gives the number of years the juror thinks should be served, these are added, and 
then the result is divided by twelve. It is permissible for the jurors to do this as a basis 
for arriving at a number that they will then discuss on its merits. Cravens v. State, 117 
S.W. 156, 158 (Tex. Crim. App. 1908) (not violation if no agreement beforehand).  

Burden of Proof for Extraneous Offenses. Article 37.07, section 3(a)(1), of the 
Texas Code of Criminal Procedure provides that "evidence may be offered by the state 
and the defendant as to any matter the court deems relevant to sentencing, 
including ... evidence of an extraneous crime or bad act that is shown beyond a rea
sonable doubt by evidence to have been committed by the defendant or for which he 
could be held criminally responsible, regardless of whether he has previously been 
charged with or finally convicted of the crime or act." Tex. Code Crim. Proc. art.  
37.07, 3(a).
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Whether or not the, defendant requests the instruction, the trial court must instruct 

the jury in the punishment phase of trial that extraneous offenses must be proved 

beyond a reasonable doubt, if extraneous-offense evidence has been admitted in the 

trial. See Huizar v. State, 12 S.W.3d 479, 484 (Tex. Crim. App. 2000). The appellate 

court must apply the egregious-harm standard to review error in failing to instruct the 

jury on the burden to prove extraneous offenses when the defendant fails to object to 

the charge. See Almanza v. State, 686 S.W.2d 157, 171 (Tex. Crim. App. 1984).  

Courts have held that the extraneous-offense instruction is not required at the pun

ishment phase in certain instances. The instruction is not required when the evidence is 

in the form of a prior conviction introduced at the punishment phase. Bluitt v. State, 

137 S.W.3d 51, 54 (Tex. Crim. App. 2004) ("While the prior convictions must be prop

erly proved, to require that prior convictions be re-proved beyond a reasonable doubt 

would be an absurd result, as the very fact of conviction is evidence that the burden of 

proving guilt beyond a reasonable doubt has already been met in a prior proceeding.").  

The instruction is not required when the defendant introduces the extraneous-offense 

evidence in the guilt/innocence phase of trial. Elder v. State, 100 S.W.3d 32, 35 (Tex.  

App.-Eastland 2002, pet. ref'd). The instruction is not required when the punishment 

evidence is in the form of victim-impact testimony and cross-examination of character 

witnesses. Rayme v. State, 178 S.W.3d 21, 25 (Tex. App.-Houston [1st Dist.] 2005, 
pet. ref'd).  

One intermediate court has held that the beyond-a-reasonable-doubt instruction is 

required when evidence of other offenses is admitted during the guilt/innocence phase 

as same-transaction contextual evidence and the evidence is reoffered at the punish

ment phase of a trial. Moore v. State, 165 S.W.3d 118, 125 (Tex. App.-Fort Worth 

2005, pet. ref'd). However, Judge Cochran of the court of criminal appeals has stated 

that article 37.07, section 3(a), "does not set out any 'same transaction contextual evi

dence' exception to the statutorily-required reasonable-doubt jury instruction." King v.  

State, 125 S.W.3d 517, 519 (Tex. Crim. App. 2003) (Cochran, J., concurring in refusal 
of appellant's petition for discretionary review).  

Although prior convictions need not include the burden-of-proof instruction for 

extraneous offenses, the Committee recommends that when there is no objection from 

the defense, the trial court include the instruction for all other extraneous offenses 

admitted anytime during the trial.
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III. Community Supervision Instructions 

E8.4 General Comments 

E8.4.1 Definition of "Convicted of a Felony" 

The proposed instruction does not define "convicted of a felony" or specify that the 
conviction must in any sense be "final." In the vast majority of cases, there will be no 
need to elaborate on this term.  

If the evidence raises an issue on these matters, the instruction might appropriately 
be expanded to explain that a person is convicted of a felony even if the imposition of 
sentence is suspended and the defendant is placed on community supervision or proba
tion. See Franklin v. State, 523 S.W.2d 947, 947-48 (Tex. Crim. App. 1975). This is the 
case even if the prior conviction has been set aside or a pardon issued. McDowell v.  
State, 235 S.W.3d 294, 298 (Tex. App.-Texarkana 2007, no pet.) (noting possible 
exception when action includes "an express finding by the trial court that the defen
dant was exonerated from the previous finding of guilt").  

On the other hand, a conviction must be final; an existing appeal from the convic
tion renders that conviction insufficient to bar community supervision. Baker v. State, 
520 S.W.2d 782 (Tex. Crim. App. 1975). If the evidence of a conviction also indicates 
that it may be on appeal, the instruction should appropriately be expanded to make 
clear that, if this is the case, the defendant has not been convicted of the felony within 
the meaning of the legal standard.  

E8.4.2 Maximum Period of Supervision 

The instructions tell the jury that the duration of the period of community supervi
sion will be determined by the court and specify the length of time that may be 
imposed. Under the Code of Criminal Procedure, if the jury recommends community 
supervision, "the judge shall place the defendant on community supervision for any 
period permitted under Section 3(b) or 3(c) of this article, as appropriate." Tex. Code 
Crim. Proc. art. 42.12, 4(b). Sections 3(b) and 3(c) provide that the maximum period 
of community supervision for certain felonies is five years; for all other felonies, ten 
years; and for a misdemeanor, two years. Tex. Code Crim. Proc. art. 42.12, 3(b), (c).  

E8.4.3 Details of Community Supervision 

A major concern for the Committee was how much of the detailed and complicated 
community supervision law to pass along to juries. Under current practice, juries are 
sometimes told the following:
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"Community supervision" means the placement of a defendant by a court 

under a continuum of programs and sanctions, with conditions imposed by 

the court for a specified period during which a sentence of imprisonment or 

a sentence of imprisonment and fine is probated and the imposition of sen

tence is suspended in whole or in part.  

A defendant who has been placed on community supervision and who sub

sequently violates his conditions of community supervision shall be 

brought before the court, and the court, after a hearing without a jury, may 

either continue or revoke community supervision, and if the community 

supervision is revoked, the court shall proceed to dispose of the case as if 

there had been no community supervision not to exceed the term of years 

assessed by the jury.  

The Committee tried to translate this sort of largely statutory language into terminol

ogy more likely to be understood by jurors. It tried to include the most significant 

aspects of community supervision without providing a misleadingly incomplete or 

oversimplified picture of the process.  

E8.4.4 Reference to Sworn Motion Filed by Defendant 

Article 42.12 of the Code of Criminal Procedure states, "A defendant is not eligible 

for community supervision ... if the defendant ... does not file'a sworn motion under 

Subsection (e) of this section or for whom the jury does not enter in the verdict a find

ing that the information contained in the motion is true . .. ." Tex. Code Crim. Proc.  

art. 42.12, 4(d)(3) (emphasis added). Subsection (e) provides, "A defendant is eligi
ble for community supervision under this section only if before the trial begins the 

defendant files a written sworn motion with the judge that the defendant has not previ

ously been convicted of a felony in this or any other state, and the jury enters in the 

verdict a finding that the information in the defendant's motion is true." Tex. Code 

Crim. Proc. art. 42.12, 4(e) (emphasis added).  

In current practice, instructions often use the precise terms used in the Code of 

Criminal Procedure that (1) refer to the defendant's filing a sworn motion for commu

nity supervision, (2) refer to the defendant's motion that states that he has not previ

ously been convicted of a felony in this or any other state, and (3) tell the jury that to 

recommend community supervision it must enter in the verdict a finding that the infor

mation in the defendant's motion is true. Some members of the Committee preferred 

this approach, in part because it permits a defendant who chooses not to testify to put 

the fact of his sworn representation of no prior convictions before the jury.  

A majority of the Committee, however, concluded that under existing law the 

defendant is not entitled to have the jury informed that the defendant has met the legal 

requirement that this document be filed, as the defendant's having made this sworn 

statement is not relevant to any issue properly before the jury.
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The fact of having filed the required sworn motion and statement of no prior felony 
convictions does not entitle a defendant to a jury instruction regarding the jury's power 
to recommend probation. There must be evidence before the jury that the defendant 
has never been convicted of a felony. Palasota v. State, 460 S.W.2d 137, 140-41 (Tex.  
Crim. App. 1970) ("The mere filing of the sworn motion for probation is not suffi
cient; there must be proof of appellant's eligibility for probation in support of such 
sworn motion."). Accord Walker v. State, 440 S.W.2d 653, 659 (Tex. Crim. App. 1969); 
Beyince v. State, 954 S.W.2d 878, 880 (Tex. App.-Houston [14th Dist.] 1997, no pet.).  

The jury instruction need not, and should not, require the jury to find "as a prerequi
site to awarding probation, that the defendant had filed an affidavit stating that he 
never has been convicted of a felony, and that the defendant had filed a motion for pro
bation." Booher v. State, 668 S.W.2d 882, 883-84 (Tex. App.-Houston [1st Dist.] 
1984, pet. ref'd) (defendant not harmed by jury instruction requiring such findings).  

The fact that the defendant has made and filed the motion for probation that is 
before the jury does not constitute the evidence required for a jury instruction. Green v.  
State, 658 S.W.2d 303, 308-09 (Tex. App.-Houston [1st Dist.] 1983, pet. ref'd) ("The 
reading of the sworn motion proved that appellant had filed a sworn motion for proba
tion alleging that he had never been convicted of a felony; however, it did not consti
tute proof of the matter asserted.").  

In fact, the defendant is probably not entitled to introduce before the jury evidence 
that the sworn statement was made and the motion filed. McMullen v. State, No. 06-07
00058-CR, 2007 WL 2909454, at *2 (Tex. App.-Texarkana Oct. 8, 2007, no pet.) 
(not designated for publication) ("A sworn application for community supervision is 
hearsay and not admissible as evidence."). Accord Carter v. State, No. 05-93-00608
CR, 1994 WL 169578, at *1 (Tex. App.-Dallas May 4, 1994, no pet.) (not designated 
for publication) (trial court did not err in refusing to permit defendant to present testi
mony of court clerk that defendant had filed sworn motion for probation containing an 
assertion that he had never been convicted of felony "because such evidence would 
not have shown he was eligible for probation").  

Therefore, rather than the jury finding the information in the defendant's motion is 
true, the Committee recommends that the verdict refer to the contents of the motion by 
stating that the jury finds the defendant has not previously been convicted of a felony 
in this or any other state.
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E8.5 Instruction-Community Supervision-Felony Conviction 

The defendant has asked that you recommend he be granted community 

supervision. You may in this case be able to recommend that the confinement 

assessed by you, any fine assessed by you, or both, be suspended and the defen

dant placed on community supervision.  

"Community supervision" is often called "probation." The two terms mean 
the same thing.  

If the defendant is placed on community supervision, the defendant will not 

be required during the period of community supervision to serve the period of 

confinement assessed by you. If you assess a fine and recommend that the fine 

be suspended, the defendant will not be required during the period of commu
nity supervision to pay that fine.  

If the defendant successfully completes the period of community supervi

sion, the court will discharge the defendant. A defendant so discharged will 

never have to serve the confinement assessed by you or pay any fine that you 

have recommended be suspended.  

During the period of community supervision, conditions will be imposed on 

the defendant, and the defendant will be placed under a variety of programs. If 

the defendant is believed to have violated the conditions of community super

vision, the defendant will be brought before the court. The court, after a hearing 

without a jury, will either continue or revoke the community supervision.  

If the court revokes the community supervision, the court will dispose of the 

case as if there had been no community supervision. It will sentence the defen

dant to a term of confinement not exceeding the term assessed by this jury. It 

may also require the defendant to pay any fine assessed by this jury that the 

jury recommended be suspended.  

The duration of the period of community supervision will be determined by 

the court. It may not be for a period of longer than [five/ten] years.  

If you recommend that the defendant be placed on community supervision, 

the court must grant the defendant community supervision.  

[Include the following ifthe applicable law requires certain 

mandatory conditions on community supervision.]
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If the defendant is placed on community supervision, the court must impose 
certain conditions on the defendant. These mandatory conditions include the 
following: 

[Insert list of conditions.] 

In addition, if the defendant is granted community supervision, the court 
may impose any other reasonable condition that is designed to protect or 
restore the community; protect or restore the victim; or punish, rehabilitate, or 
restore the defendant. The conditions that the court may impose include, but 
are not limited to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, 
alter or modify the [include if applicable: nonmandatory] conditions imposed 
on the defendant.  

[Include the following ifWthe applicable law requires no mandatory 
conditions on community supervision.] 

If the defendant is placed on community supervision, the court will deter
mine what conditions to impose on the defendant. The conditions that the court 
may impose include, but are not limited to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, 
alter or modify the conditions imposed on the defendant.  

You may recommend that the defendant be placed on community supervi
sion only if both of two requirements are met: 

1. The punishment you have assessed is not more than ten years' con
finement, and 

2. You find the defendant has never been convicted of a felony in this 
or any other state.  

If you decide to recommend that the defendant be placed on community 
supervision, you should indicate whether you recommend suspension of the 
term of confinement, any fine, or both.
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If you decide not to recommend that the court suspend the sentence and 

place the defendant on community supervision, you should use the verdict form 

that does not recommend community supervision.  

VERDICT-NO RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 

[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 

of years and no fine.  

confinement by the Texas Department of Criminal Justice for a term 

ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 

[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 

ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 

ofyears and a fine of $_.  

Having assessed punishment at no more than ten years' confinement, we fur

ther find that the defendant has never been convicted of a felony and recom

mend he be placed on community supervision. We recommend suspension of: 
(select one) 

the term of confinement only.
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any fine assessed only.  

the term of confinement and any fine assessed.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which community supervision may be unavailable or in which there may be special 
requirements for its imposition. See, e.g., Tex. Code Crim. Proc. art. 42.12, 3g, 
4(d). The parties must review the law carefully in light of the facts of the case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to community supervision instructions, 
see section E8.4.  

Statutory References. Jury consideration of community supervision is set out in 
Tex. Code Crim. Proc. art. 42.12, 4.
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E8.6 Instruction-Community Supervision-Misdemeanor 
Conviction 

The defendant has asked that you recommend he be granted community 

supervision. You may in this case be able to recommend that the confinement 

assessed by you, any fine assessed by you, or both, be suspended and the defen

dant placed on community supervision.  

"Community supervision" is often called "probation." The two terms mean 

the same thing.  

If the defendant is placed on community supervision, the defendant will not 

be required during the period of community supervision to serve the period of 

confinement assessed by you. If you assess a fine and recommend that the fine 

be suspended, the defendant will not be required during the period of commu

nity supervision to pay that fine.  

If the defendant successfully completes the period of community supervi

sion, the court will discharge the defendant. A defendant so discharged will 

never have to serve the confinement assessed by you or pay any fine that you 

have recommended be suspended.  

During the period of community supervision, conditions will be imposed on 

the defendant, and the defendant will be placed under a variety of programs. If 

the defendant is believed to have violated the conditions of community super

vision, the defendant will be brought before the court. The court, after a hearing 

without a jury, will either continue or revoke the community supervision.  

If the court revokes the community supervision, the court will dispose of the 

case as if there had been no community supervision. It will sentence the defen

dant to a term of confinement not exceeding the term assessed by this jury. It 

may also require the defendant to pay any fine assessed by this jury that the 

jury recommended be suspended.  

The duration of the period of community supervision will be determined by 

the court. It may not be for a period of longer than two years.  

If you recommend that the defendant be placed on community supervision, 

the court must grant the defendant community supervision.  

[Include the following ifWthe applicable law requires certain 

mandatory conditions on community supervision.]
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If the defendant is placed on community supervision, the court must impose 
certain conditions on the defendant. These mandatory conditions include the 
following: 

[Insert list of conditions.] 

In addition, if the defendant is granted community supervision, the court 
may impose any other reasonable condition that is designed to protect or 
restore the community; protect or restore the victim; or punish, rehabilitate, or 
restore the defendant. The conditions that the court may impose include, but 
are not limited to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, 
alter or modify the [include if applicable: nonmandatory] conditions imposed 
on the defendant.  

[Include the following ifWthe applicable law requires no mandatory 
conditions on community supervision.] 

If the defendant is placed on community supervision, the court will deter
mine what conditions to impose on the defendant. The conditions that the court 
may impose include, but are not limited to, the following: 

[Insert list of conditions.] 

During the period of community supervision, the court may, at any time, 
alter or modify the conditions imposed on the defendant.  

You may recommend that the defendant be placed on community supervi
sion only if you find the defendant has never been convicted of a felony in this 
or any other state.  

If you decide to recommend that the defendant be placed on community 
supervision, you should indicate whether you recommend suspension of the 
term of confinement, any fine, or both.  

If you decide not to recommend that the court suspend the sentence and 
place the defendant on community supervision, you should use the verdict form 
that does not recommend community supervision.
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VERDICT-NO RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 

[offense], assess his punishment at: (select one) 

a fine of $_ _ _and no confinement in jail.  

confinement in the county jail for a term of 
and no fine.  

confinement in the county jail for a term of 
and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-RECOMMENDATION OF 
COMMUNITY SUPERVISION 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

a fine of $ and no confinement in jail.  

confinement in the county jail for a term of 
and no fine.  

confinement in the county jail for a term of 
and a fine of $_.  

We further find that the defendant has never been convicted of a felony and 

recommend he be placed on community supervision. We recommend suspen
sion of: (select one) 

the term of confinement only.
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any fine assessed only.  

the term of confinement and any fine assessed.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which community supervision may be unavailable or in which there may be special 
requirements for its imposition. See, e.g., Tex. Code Crim. Proc. art. 42.12, 3g, 
4(d). The parties must review the law carefully in light of the facts of the case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to community supervision instructions, 
see section E8.4.  

Statutory References. Jury consideration of community supervision is set out in 
Tex. Code Crim. Proc. art. 42.12, 4.
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IV. Specific Felony Punishment Instructions 

E8.7 General Comments-Good Conduct Time and Parole 
Instructions-Section 3g Offenses and Deadly Weapon 
Findings 

Section 4 of article 37.07 of the Code of Criminal Procedure mandates specific jury 

instructions on good conduct time and parole for three different types of cases. Tex.  

Code Crim. Proc. art. 37.07, 4(a)-(c). Section 4(a) sets out an instruction for two sit

uations. One covers cases in which the defendant has been convicted of an offense 

listed in section 3g(a)(1) of article 42.12. The other covers those cases in which "the 

judgment contains an affirmative finding [of use of a deadly weapon] under Section 

3g(a)(2), Article 42.12, of [the Code of Criminal Procedure]." Tex. Code Crim. Proc.  
art. 37.07, 4(a).  

The manner in which the punishment stage instructions deal with the second type of 

situation depends on how the deadly weapon matter is submitted to the jury. If the 

issue is submitted at punishment, the jury instructions must include multiple versions 

of the good conduct time and parole law, one for consideration if the deadly weapon 

finding is made and the others for use if the finding is not made. A plurality opinion of 

the court of criminal appeals has described submission at the guilt stage as the better 

practice. Hill v. State, 913 S.W.2d 581, 586 (Tex. Crim. App. 1996) (plurality opinion).  
See also Olivas v. State, 202 S.W.3d 137, 142 n.9 (Tex. Crim. App. 2006) (court of 

appeals' holding that submission of deadly weapon issue at guilt was improper was 

not before court of criminal appeals, "but we note that the deadly weapon issue has 

been submitted in this manner in other cases").  

The Committee agrees that the deadly weapon issue is better submitted to the jury 

at the guilt stage of the trial. This considerably simplifies the punishment stage instruc

tion.  

Awkwardly, section 4(a) requires submission of the instructions set out in that pro

vision if the deadly weapon finding is contained in the judgment. Of course, the judge 

must decide the content of the punishment stage instructions before the judgment is 

drafted. If the jury's action in the guilt stage constitutes a deadly weapon finding, 

which the judge will be required to include in the judgment, the punishment stage 

instruction should include the section 4(a) language.  

Some instructions for individual offenses contain multiple options. One is for cases 

in which either the offense of which the defendant was convicted is a section 3g(a)(1) 

offense or in which the judge has decided to include a deadly weapon finding in the 

judgment. The others are for other cases.
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E8.8 Instruction-First-Degree Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

Parole and Good Conduct Time 

[Include the following ifWthe offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(b).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed or fifteen years, whichever is less. Eligibility for parole does not guar
antee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may
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be awarded to or forfeited by this particular defendant. You are not to consider 

the manner in which the parole law may be applied to this particular defendant.  

[Include the following ifWthe offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(a).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 

imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served equals one-half of the sentence imposed or thirty years, whichever is 
less, without consideration of any good conduct time he may earn. If the defen
dant is sentenced to a term of less than four years, he must serve at least two 
years before he is eligible for parole. Eligibility for parole does not guarantee 
that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 

because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may 

be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

Verdict 

You are therefore to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
five years and no more than ninety-nine years or for life, or
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2. the term in prison to be imposed on the defendant for no less than 
five years and no more than ninety-nine years or for life and a fine of no 
more than $10,000.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and 
afine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to felony punishment instructions, see 
section E8.7.  

Statutory References. Punishment for a first-degree felony is set out in Tex.  
Penal Code 12.32.
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The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  

art. 37.07, 4(a), (b).
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E8.9 Instruction-First-Degree Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applica
ble to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have 
found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
conviction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or 

2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than fifteen years and no more 
than ninety-nine years or for life, or
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2. a term of imprisonment for no less than fifteen years and no more 
than ninety-nine years or for life and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accu
sation.  

[Include the following ifWthe offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(b).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed or fifteen years, whichever is less. Eligibility for parole does not guar
antee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may 
be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements of its accusation of a prior conviction. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your 
verdict

1. the term in prison to be imposed on the defendant for no less than 
five years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than 
five years and no more than ninety-nine years or for life and a fine of no 
more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
fifteen years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than 
fifteen years and no more than ninety-nine years or for life and a fine of no 
more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved 
true. We assess the defendant's punishment at: (select one)
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confinement by the Texas Department of Criminal Justice for a term 

of years and no fine.  

confinement by the Texas Department of Criminal Justice for a term 

ofyears and a fine of $_.  

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and 

a fine of$___________.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 

[offense], find that the accusation of a prior conviction has been proved true.  

We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
of years and no fine.  

confinement by the Texas Department of Criminal Justice for a term 

ofyears and a fine of$_.  

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and 

a fine of$.
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Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to felony punishment instructions, see 
section E8.7. For comments specific to enhancement, see section E8.2.  

Statutory References. Punishment for a first-degree felony is set out in Tex.  
Penal Code 12.32.  

Punishment for a first-degree felony enhanced by one prior felony conviction, other 
than a state jail felony punishable under Tex. Penal Code 12.35, is set out in Tex.  
Penal Code 12.42(c)(1).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(b).
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E8.10 Instruction-Second-Degree Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

[Include the following if the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed. Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  

However, you are not to consider the extent to which good conduct time may
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be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

Verdict 

You are therefore to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years and a fine of no more than $10,000.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to felony punishment instructions, see 
section E8.7.  

Statutory References. Punishment for a second-degree felony is set out in Tex.  
Penal Code 12.33.
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The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  

art. 37.07, 4(c).
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E8.11 Instruction-Second-Degree Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applica
ble to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have 
found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
conviction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life, or
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2. a term of imprisonment for no less than five years and no more than 
ninety-nine years or for life and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accu
sation.  

[Include the following ifWthe offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed. Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may 
be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements of its accusation of a prior conviction. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your 
verdict

1. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years and a fine of no more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
five years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than 
five years and no more than ninety-nine years or for life and a fine of no 
more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved 
true. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.
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confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
of . years and a fine of $_.  

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and 
a fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.
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art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to felony punishment instructions, see 
section E8.7. For comments specific to enhancement, see section E8.2.  

Statutory References. Punishment for a second-degree felony is set out in Tex.  
Penal Code 12.33.  

Punishment for a second-degree felony enhanced by one prior felony conviction, 
other than a state jail felony punishable under Tex. Penal Code 12.35(a), is set out in 
Tex. Penal Code 12.42(b).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(c).
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E8.12 Instruction-Third-Degree Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
ten years, or 

2. a term of imprisonment for no less than two years and no more than 
ten years and a fine of no more than $10,000.  

Parole and Good Conduct Time 

[Include the following if the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed. Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may

227

E8.12



PUNISHMENT INSTRUCTIONS

be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

[Include the following ifWthe offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(a).] 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served equals one-half of the sentence imposed or thirty years, whichever is 
less, without consideration of any good conduct time he may earn. If the defen
dant is sentenced to a term of less than four years, he must serve at least two 
years before he is eligible for parole. Eligibility for parole does not guarantee 
that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may 
be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

Verdict 

You are therefore to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years and a fine of no more than $10,000.
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VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to felony punishment instructions, see 
section E8.7.  

Statutory References. Punishment for a third-degree felony is set out in Tex.  
Penal Code 12.34.  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(a), (c).
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E8.13 Instruction-Third-Degree Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applica
ble to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have 
found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
conviction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of imprisonment for no less than two years and no more than 
ten years, or 

2. a term of imprisonment for no less than two years and no more than 
ten years and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or
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2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accu
sation.  

[Include the following f the offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(c).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed. Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may 
be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.

231

E8.13



PUNISHMENT INSTRUCTIONS

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements of its accusation of a prior conviction. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your 
verdict

1. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years and a fine of no more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved 
true. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.
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confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $__._

Foreperson of the Jury

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to felony punishment instructions, see 
section E8.7. For comments specific to enhancement, see section E8.2.
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Statutory References. Punishment for a third-degree felony is set out in Tex.  
Penal Code 12.34.  

Punishment for a third-degree felony enhanced by one prior felony conviction, 
other than a state jail felony punishable under Tex. Penal Code 12.35(a), is set out in 
Tex. Penal Code 12.42(a).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(c).
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E8.14 Instruction-Any Felony Other Than State Jail Felony
Enhanced (Two Prior Felonies) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony twice before. It 
asks that you find this accusation true and assess punishment under the law 
applicable to defendants with two prior felony convictions.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense of which the defendant is 
accused in the next paragraph.  

The state further accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have 
found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
convictions accusation.  

Relevant Statutes-Punishment If Accusation of Prior Convictions "Not 
True" 

If the state does not prove the accusation of prior convictions is true, this 
offense is punishable by

[Insert range for charged offense, unenhanced.] 

Relevant Statutes-Punishment If Accusation of Prior Convictions 
Proved "True" 

If the state proves the accusation of two prior convictions is true, this offense 
is punishable by-
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1. a term of imprisonment for no less than twenty-five years and no 
more than ninety-nine years or for life, or 

2. a term of imprisonment for no less than twenty-five years and no 
more than ninety-nine years or for life and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior convictions accu
sation.  

[Include the following ifWthe offense is one under 
Texas Code of Criminal Procedure article 37.07, section 4(b).] 

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed or fifteen years, whichever is less. Eligibility for parole does not guar
antee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may
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be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, six elements of its accusation of prior convictions. The elements are 
that 

1. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted as reflected in the next three ele
ments; and 

4. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

5. this conviction was for [offense], a felony; and 

6. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, 3, 4, 5, and 6 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, 3, 4, 5, and 6 listed above, you must find the prior 
convictions accusation is "not true." In this event, you are to determine and 
state in your verdict

[Insert range for charged offense, unenhanced.] 

If you all agree the state has proved, beyond a reasonable doubt, each of the 
six elements listed above, you must find the prior convictions accusation is 
"true." In this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
twenty-five years and no more than ninety-nine years or for life, or 

2. the term in prison to be imposed on the defendant for no less than 
twenty-five years and no more than ninety-nine years or for life and a fine of 
no more than $10,000.
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VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has not been proved 
true. We assess the defendant's punishment at: (select one) 

[Insert options appropriate for charged offense, unenhanced.] 

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has been proved 
true. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.  

confinement by the Texas Department of Criminal Justice for life and 
no fine.  

confinement by the Texas Department of Criminal Justice for life and 
a fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson
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COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to felony punishment instructions, see 
section E8.7. For comments specific to enhancement, see section E8.2.  

Statutory References. Punishment for a felony enhanced by two prior felony 
convictions, other than a state jail felony punishable under Tex. Penal Code 12.3 5(a), 
is set out in Tex. Penal Code 12.42(d).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(b).
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V. Specific State Jail Felony Punishment Instructions 

E8.15 General Comments 

E8.15.1 Mandatory Community Supervision 

Generally, the trial judge has discretion in a state jail case whether to suspend impo
sition of a term of confinement assessed by the jury and place the defendant on com
munity supervision. Community supervision is, however, mandatory upon conviction 
of certain state jail felonies in the Texas Controlled Substances Act: 

- possession of less than one gram of a Penalty Group 1 controlled substance; 

" possession of less than five abuse units of a Penalty Group 1-A controlled 
substance; 

- possession of marijuana weighing more than four ounces but not more 
than one pound; 

- certain prohibited possessions of prescription forms; 

- possession of less than one gram of a Penalty Group 2 controlled sub
stance without a valid prescription or order; and 

- possession of less than five pounds but more than four ounces of a Penalty 
Group 2-A controlled substance without a valid prescription order.  

Tex. Code Crim. Proc. art. 42.12, 15(a)(1).  

The Committee concluded that if community supervision is mandatory under the 
Act's provisions, the jury should be informed of this.  

E8.15.2 Unavailability of Parole and Good Conduct Time 

A defendant sentenced to confinement in a state jail facility is not entitled to parole 
or good conduct time. Best v. State, 118 S.W.3d 857, 866 (Tex. App.-Fort Worth 
2003, no pet.) (citing Tex. Gov't Code 508.141(a) and Tex. Code Crim. Proc. art.  
42.12, 15(h)(1)). The Texas Code of Criminal Procedure is silent regarding whether 
jury instructions should include this information. Best held that defendants have no 
right to such a jury instruction and a trial court did not err in refusing it. Accord Grat
ten v. State, No. 03-06-00036-CR, 2007 WL 844869, at *1 (Tex. App.-Austin Mar.  
20, 2007, no pet.) (not designated for publication) ("Under the circumstances, we ...  
find no error in the trial court's refusal to instruct the jury regarding the absence of 
parole and good conduct time in state jail cases.") (citing Best).  

In Gratten, Justice Patterson's opinion noted that before the addition of Tex. Const.  
art. IV, 11(a), the court of criminal appeals had held in Luquis v. State, 72 S.W.3d 355
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(Tex. Crim. App. 2002), that the constitutional separation-of-powers provision was 
violated by an instruction that a jury was to consider the possibility that a defendant 
sentenced to prison might be released on parole. It added that the state jail felony situ
ation, unlike the felony sentencing context, had not been addressed by legislation. See 
also Rose v. State, 752 S.W.2d 529 (Tex. Crim. App. 1987).  

Rose reasoned that jurors permitted to consider good conduct time and parole might 
assess a longer sentence than they actually thought appropriate in anticipation that the 
executive's application of good conduct time and parole law would result in the defen
dant's serving what the jurors believed to be the appropriate sentence. This would 
interfere with the executive's constitutional right to exercise the clemency power.  

In 1989, article IV, section 11(a), of the Texas Constitution was amended to provide 
that

[t]he Legislature shall by law establish a Board of Pardons and Paroles and 
shall require it to keep record of its actions and the reasons for its actions.  
The Legislature shall have authority to enact parole laws and laws that 
require or permit courts to inform juries about the effect of good conduct 
time and eligibility for parole or mandatory supervision on the period of 
incarceration served by a defendant convicted of a criminal offense.  

Tex. Const. art. IV, 11(a) (emphasis added to portion added in 1989). By adding sec
tion 4 to article 37.07 of the Code of Criminal Procedure, the legislature exercised its 
constitutional power under this provision. See Luquis, 72 S.W.3d at 361. Insofar as leg
islation has not affected particular types of cases, Rose remains good law and bars 
instructions permitting or requiring sentencing juries to consider the availability of 
executive clemency.  

No legislation addresses jury instructions in state jail felony cases. Nevertheless, the 
rationale of Rose suggests that separation-of-powers law does not bar telling state jail 
felony juries that those sentenced to confinement in a state jail do not earn good con
duct time and are not eligible for parole. Such an instruction simply informs jurors that 
the situation before them does not involve the issue of good conduct time and parole.  
There is no risk that such an instruction will result in juries tailoring punishment 
assessments in a manner that interferes with executive clemency.  

The Committee concluded that an instruction of this sort was both permissible and 
demanded by the need to inform sentencing juries as fully as possible.  

Gratten also held that a trial court did not err in refusing to instruct a jury that "[a] 
person sentenced to the state jail will serve each day of his sentence in the state jail." 
Because a defendant sentenced to a term in a state jail may be granted "shock" com
munity supervision, it noted, this would not be a correct statement of the applicable 
law. Gratten, 2007 WL 844869, at * 1. The Committee avoided such inaccurate elabo
rations on the basic information that parole and good conduct time are not available.
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E8.15.3 Enhancement-Two Prior Convictions 

In 2011, the Texas legislature replaced Tex. Penal Code 12.42(a) with Tex. Penal 
Code 12.425. Under Tex. Penal Code 12.425, the state has three provisions avail
able for enhancing state jail felonies with prior convictions.  

Section 12.425(a), providing for enhancement by two prior state jail felonies, 
explicitly requires that the defendant must be punished for a third-degree felony.  
Under the old statute, Tex. Penal Code 12.42, "the state must prove that there are two 
prior final convictions for state jail felonies, but does not need to prove that the prior 
convictions occurred sequentially, as it must under subsection (a)(2)." Campbell v.  
State, 49 S.W.3d 874, 876 (Tex. Crim. App. 2001). No case has addressed whether, 
under the new statute, the state must prove that the prior state jail convictions occurred 
sequentially.  

Section 12.425(b), providing for enhancement by two prior felonies, requires that 
the defendant must be punished for a second-degree felony. The new statute kept the 
language about sequential felonies (i.e., the second enhancement offense must have 
occurred after the first enhancement conviction became final).  

Section 12.425(c) provides that if the defendant was previously convicted of one 
prior felony and it is shown at trial that the defendant was adjudged guilty under sec
tion 12.35(c), then the defendant must be punished for a second-degree felony.  

E8.15.4 Parole and Good Conduct Time When Enhancement Sought 

If the state alleges enhancements that if found true would require a sentence of 
imprisonment, the jury should be instructed on the parole and good conduct time pro
visions applicable to such a sentence. Facion v. State, No. 05-04-01536-CR, 2005 WL 
1405794, at *1 (Tex. App.-Dallas June 2, 2005, no pet.) (not designated for publica
tion) (when state jail felony conviction was enhanced by two prior felony convictions, 
"the jury should have been charged in accordance with section 4(c) of article 37.07 of 
the Texas Code of Criminal Procedure.").
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E8.16 Instruction-State Jail Felony-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term of confinement in a state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.  

[Include the following if/community supervision is mandatory under 
Texas Code of Criminal Procedure article 42.12, section 15(a)(1).] 

Community Supervision or Probation 

The term of confinement assessed by you will be suspended and the court 
will place the defendant on community supervision or probation.  

"Community supervision" is often called "probation." The two terms mean 
the same thing.  

During the period the defendant is on community supervision, the defendant 
will not be required to serve the period of confinement assessed by you. If the 
defendant successfully completes the period of community supervision, the 
court will discharge the defendant. A defendant so discharged will never have 
to serve the confinement assessed by you.  

During the period of community supervision, conditions will be imposed on 
the defendant, and the defendant will be placed under a variety of programs. If 
the defendant is believed to have violated the conditions of community super
vision, the defendant will be brought before the court. The court, after a hearing 
without a jury, will either continue or revoke the community supervision.  

If the court revokes the community supervision, the court will dispose of the 
case as if there had been no community supervision. It may sentence the defen
dant to a term of confinement not exceeding the term assessed by this jury.  

The duration of the period of community supervision will be determined by 
the court. It may not be for a period of longer than five years or for a period of 
shorter than two years.
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Parole and Good Conduct Time 

A defendant confined in a state jail for a specific term is not subject to 
release on parole. The term of confinement is not reduced by good conduct 
time earned during that period of confinement.  

Verdict 

You are therefore to determine and state in your verdict

1. the term of confinement in a state jail to be imposed on the defen
dant for no less than 180 days and no more than two years, or 

2. the term of confinement in a state jail to be imposed on the defen
dant for no less than 180 days and no more than two years and a fine of no 
more than $10,000.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

confinement in a state jail for a term ofand 
no fine.  

confinement in a state jail for a term ofand 
a fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which community supervision may be unavailable or in which there may be special 
requirements for its imposition. See, e.g., Tex. Code Crim. Proc. art. 42.12, 3g, 
4(d). The parties must review the law carefully in light of the facts of the case at hand.
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General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to state jail felony punishment instruc
tions, see section E8.15.  

Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).
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E8.17 Instruction-State Jail Felony-Enhanced 
(One Prior Felony) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony once before. It asks 
that you find this accusation true and assess punishment under the law applica
ble to defendants with a prior felony conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have 
found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
conviction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term of confinement in a state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a term of imprisonment for no less than two years and no more than 
ten years, or
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2. a term of imprisonment for no less than two years and no more than 
ten years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a state jail felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accu
sation.  

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the, prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed. Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may 
be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

If the defendant is sentenced to a term of confinement in a state jail, he will 
not be subject to release on parole. Further, the term of confinement cannot be 
reduced by good conduct time earned during that period of confinement.
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Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements of its accusation of a prior conviction. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your 
verdict

1. the term of confinement in a state jail to be imposed on the defen
dant for no less than 180 days and no more than two years, or 

2. the term of confinement in a state jail to be imposed on the defen
dant for no less than 180 days and no more than two years and a fine of no 
more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved 
true. We assess the defendant's punishment at: (select one) 

confinement in a state jail for a term ofand 
no fine.
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confinement in a state jail for a term of and 

a fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true.  
We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $ 

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to state jail felony punishment instruc
tions, see section E8.15. For comments specific to enhancement, see section E8.2.
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Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).  

Punishment for a state jail felony enhanced by one prior conviction for a felony 
listed in Tex. Code Crim. Proc. art. 42.12, 3g(a)(1), is set out in Tex. Penal Code 

12.35(c)(2)(A).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(c).
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E8.18 Instruction-State Jail Felony-Enhanced 
(Two Prior State Jail Felonies) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a state jail felony twice 
before. It asks that you find this accusation true and assess punishment under 
the law applicable to defendants with two prior state jail felony convictions.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the 
state jail felony offense of [offense].  

The state further accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the 
state jail felony offense of [offense].  

The state further alleges that these convictions became final convictions 
before the commission of the offense for which you have found the defendant 
guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
convictions accusation.  

Relevant Statutes-Punishment If Accusation of Prior Convictions "Not 
True" 

If the state does not prove the accusation of prior convictions is true, this 
offense is punishable by

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term of confinement in a state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.
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Relevant Statutes-Punishment If Accusation of Prior Convictions 
Proved "True" 

If the state proves the accusation of two prior convictions is true, this offense 
is punishable by

1. a term of imprisonment for no less than two years and no more than 
ten years, or 

2. a term of imprisonment for no less than two years and no more than 
ten years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a state jail felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior convictions accu
sation.  

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed. Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may
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be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

If the defendant is sentenced to a term of confinement in a state jail, he will 
not be subject to release on parole. Further, the term of confinement cannot be 
reduced by good conduct time earned during that period of confinement.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, six elements of its accusation of prior convictions. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

2. this conviction was for [offense], a state jail felony; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted as reflected in the next three ele
ments; and 

4. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

5. this conviction was for [offense], a state jail felony; and 

6. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, 3, 4, 5, and 6 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, 3, 4, 5, and 6 listed above, you must find the prior 
convictions accusation is "not true." In this event, you are to determine and 
state in your verdict

1. the term of confinement in a state jail to be imposed on the defen
dant for no less than 180 days and no more than two years, or 

2. the term of confinement in a state jail to be imposed on the defen
dant for no lessthan 180 days and no more than two years and a fine of no 
more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
six elements listed above, you must find the prior convictions accusation is 
"true." In this event, you are to determine and state in your verdict-
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1. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than ten years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has not been proved 
true. We assess the defendant's punishment at: (select one) 

confinement in a state jail for a term ofand 
no fine.  

confinement in a state jail for a term ofand 
a fine of$____________.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has been proved 
true. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.
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Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to state jail felony punishment instruc
tions, see section E8.15. For comments specific to enhancement, see section E8.2.  

Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).  

Punishment for a state jail felony enhanced by two prior state jail felony convictions 
is set out in Tex. Penal Code 12.425(a).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(c). This instruction is to be given "if a prior conviction has been alleged 
for enhancement as provided by Section 12.42(a), Penal Code" (emphasis added).  
Because both parts of section 12.42(a) require accusation and proof of two prior con
victions, this is apparently an error in the phraseology of article 37.07, 4(c), and arti
cle 37.07, 4(c), applies although more than one prior conviction is alleged for 
enhancement in these cases.
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E8.19 Instruction-State Jail Felony-Enhanced 
(Two Prior Felonies) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a felony twice before. It 
asks that you find this accusation true and assess punishment under the law 
applicable to defendants with two prior felony convictions.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense of which the defendant is 
accused in the next paragraph.  

The state further accuses the defendant of being convicted on [date], in 
Cause No. [number] in the District Court of [county] County, Texas, for the fel
ony offense of [offense]. The state further alleges that this conviction became a 
final conviction before the commission of the offense for which you have 
found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
convictions accusation.  

Relevant Statutes-Punishment If Accusation of Prior Convictions "Not 
True" 

If the state does not prove the accusation of prior convictions is true, this 
offense is punishable by

1. a term of confinement in a state jail for no less than 180 days and no 
more than two years, or 

2. a term of confinement in a state jail for no less than 180 days and no 
more than two years and a fine of no more than $10,000.
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Relevant Statutes-Punishment If Accusation of Prior Convictions 
Proved "True" 

If the state proves the accusation of two prior convictions is true, this offense 
is punishable by

1. a term of imprisonment for no less than two years and no more than 
twenty years, or 1 

2. a term of imprisonment for no less than two years and no more than 
twenty years and a fine of no more than $10,000.  

Other Relevant Statutes 

[Offense] is a felony offense.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior convictions accu
sation.  

Parole and Good Conduct Time 

Under the law applicable in this case, the defendant, if sentenced to a term of 
imprisonment, may earn time off the period of incarceration imposed through 
the award of good conduct time. Prison authorities may award good conduct 
time to a prisoner who exhibits good behavior, diligence in carrying out prison 
work assignments, and attempts at rehabilitation. If a prisoner engages in mis
conduct, prison authorities may also take away all or part of any good conduct 
time earned by the prisoner.  

It is also possible that the length of time for which the defendant will be 
imprisoned might be reduced by the award of parole.  

Under the law applicable in this case, if the defendant is sentenced to a term 
of imprisonment, he will not become eligible for parole until the actual time 
served plus any good conduct time earned equals one-fourth of the sentence 
imposed. Eligibility for parole does not guarantee that parole will be granted.  

It cannot accurately be predicted how the parole law and good conduct time 
might be applied to this defendant if he is sentenced to a term of imprisonment, 
because the application of these laws will depend on decisions made by prison 
and parole authorities.  

You may consider the existence of the parole law and good conduct time.  
However, you are not to consider the extent to which good conduct time may
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be awarded to or forfeited by this particular defendant. You are not to consider 
the manner in which the parole law may be applied to this particular defendant.  

If the defendant is sentenced to a term of confinement in a state jail, he will 
not be subject to release on parole. Further, the term of confinement cannot be 
reduced by good conduct time earned during that period of confinement.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, six elements of its accusation of prior convictions. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

2. this conviction was for [offense], a felony; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted as reflected in the next three ele
ments; and 

4. the defendant was convicted on [date], in Cause No. [number] in 
the District Court of [county] County, Texas; and 

5. this conviction was for [offense], a felony; and 

6. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, 3, 4, 5, and 6 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, 3, 4, 5, and 6 listed above, you must find the prior 
convictions accusation is "not true." In this event, you are to determine and 
state in your verdict

1. the term of confinement in a state jail to be imposed on the defen
dant for no less than 180 days and no more than two years, or 

2. the term of confinement in a state jail to be imposed on the defen
dant for no less than 180 days and no more than two years and a fine of no 
more than $10,000.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
six elements listed above, you must find the prior convictions accusation is 
"true." In this event, you are to determine and state in your verdict-
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1. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years, or 

2. the term in prison to be imposed on the defendant for no less than 
two years and no more than twenty years and a fine of no more than $10,000.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has not been proved 
true. We assess the defendant's punishment at: (select one) 

confinement in a state jail for a term ofand 
no fine.  

confinement in a state jail for a term ofand 
a fine of$_.  

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTIONS "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of two prior convictions has been proved 
true. We assess the defendant's punishment at: (select one) 

confinement by the Texas Department of Criminal Justice for a term 
ofyears and no fine.  

confinement by the Texas Department of Criminal Justice for a term 
ofyears and a fine of $_.
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Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

Caution: This instruction does not address all possible circumstances under 
which parole or good conduct time may be restricted. See, e.g., Tex. Code Crim. Proc.  
art. 37.07, 4(a). The parties must review the law carefully in light of the facts of the 
case at hand.  

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to state jail felony punishment instruc
tions, see section E8.15. For comments specific to enhancement, see section E8.2.  

Statutory References. Punishment for a state jail felony is set out in Tex. Penal 
Code 12.35(a), (b).  

Punishment for a state jail felony enhanced by two prior state jail felony convictions 
punishable under Tex. Penal Code 12.35(a) is set out in Tex. Penal Code 12.425(a).  
Punishment for a state jail felony enhanced by two prior felony convictions, other than 
state jail felony convictions punishable under section 12.35(a), is set out in Tex. Penal 
Code 12.425(b). Punishment for a state jail felony enhanced under both Tex. Penal 
Code 12.35(c) and a prior felony other than a state jail felony conviction punishable 
under Tex. Penal Code 12.35(a) is set out in Tex. Penal Code 12.425(c).  

The parole and good conduct time instruction is taken from Tex. Code Crim. Proc.  
art. 37.07, 4(c). This instruction is to be given "if a prior conviction has been alleged 
for enhancement as provided by Section 12.42(a), Penal Code" (emphasis added).  
Because both parts of section 12.42(a) require accusation and proof of two prior con
victions, this is apparently an error in the phraseology of article 37.07, 4(c), and arti
cle 37.07, 4(c), applies although more than one prior conviction is alleged for 
enhancement in these cases.
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VI. Specific Misdemeanor Punishment Instructions 

E8.20 General Comments-Instructions on Good Conduct Time 

The sheriff is authorized by statute to "grant commutation of time for good conduct, 
industry, and obedience," although the deduction may not exceed one day for each day 
served. Tex. Code Crim. Proc. art. 42.032, 2. This provision may amount to execu
tive clemency protected from judicial interference by the state constitutional separa
tion-of-powers provision. See In re Bourg, No. 01-08-00618-CV, 2008 WL 3522241, 
at *3 (Tex. App.-Houston [1st Dist.] Aug. 12, 2008, no pet.) (not designated for pub
lication) (summarizing case law under Code provision).  

One case has held that the potential award of good conduct time credit is an 
improper matter for argument by the state. Blessing v. State, 927 S.W.2d 266, 269 (Tex.  
App.-El Paso 1996, no pet.) (prosecutor improperly told jury that "the current prac
tice in the Ector County Jail is that for every day you serve on a sentence, you get 
credit for two days," and urged them to consider this in assessing sentence).  

The Committee recommends that the issue of good conduct time not be addressed 
in the jury instructions. Separation-of-powers law may require that juries not be 
invited to consider it. In any case, informing juries sufficiently to permit reasoned 
application of the power to award good conduct time would be impractical.
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E8.21 Instruction-Class A Misdemeanor-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a fine of no more than $4,000, or 

2. a term of confinement in the county jail for no more than one year, 
or 

3. both a fine of no more than $4,000 and a term of confinement in the 
county jail for no more than one year.  

Verdict 

You are therefore to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $4,000, or 

2. a term of confinement in the county jail to be imposed on the defen
dant for no more than one year, or 

3. both a fine to be imposed on the defendant of no more than $4,000 
and a term of confinement in the county jail to be imposed on the defendant 
for no more than one year.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

a fine of $ and no confinement in jail.  

confinement in the county jail for a term of 
and no fine.  

confinement in the county jail for a term of 
and a fine of $_.
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Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to misdemeanor punishment instruc
tions, see section E8.20.  

Statutory References. Punishment for a class A misdemeanor is set out in Tex.  
Penal Code 12.21.
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E8.22 Instruction-Class A Misdemeanor-Enhanced 
(One Prior Conviction) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a crime once before. It asks 
that you find this accusation true and assess punishment under the law applica
ble to defendants with a prior conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the [County/District] Court of [county] County, Texas, 
for the [class A misdemeanor/felony] offense of [offense]. The state further 
alleges that this conviction became a final conviction before the commission of 
the offense for which you have found the defendant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
conviction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a fine of no more than $4,000, or 

2. a term of confinement in the county jail for no more than one year, 
or 

3. both a fine of no more than $4,000 and a term of confinement in the 
county jail for no more than one year.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a fine of no more than $4,000, or
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2. a term of confinement in the county jail for no less than ninety days 
and no more than one year, or 

3. both a fine of no more than $4,000 and a term of confinement in the 
county jail for no less than ninety days and no more than one year.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accu
sation.  

Application of Law to Facts 

You must determine whether the state has .proved, beyond a reasonable 
doubt, three elements of its accusation of a prior conviction. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the [County/District] Court of [county] County, Texas; and 

2. this conviction was for [offense], a [class A misdemeanor/felony]; 
and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your 
verdict

1. any fine to be imposed on the defendant of no more than $4,000, or 

2. a term of confinement in the county jail to be imposed on the defen
dant for no more than one year, or 

3. both a fine to be imposed on the defendant of no more than $4,000 
and a term of confinement in the county jail to be imposed on the defendant 
for no more than one year.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $4,000, or
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2. a term of confinement in the county jail to be imposed on the defen
dant for no less than ninety days and no more than one year, or 

3. both a fine to be imposed on the defendant of no more than $4,000 
and a term of confinement in the county jail to be imposed on the defendant 
for no less than ninety days and no more than one year.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved 
true. We assess the defendant's punishment at: (select one) " 

a fine of $ and no confinement in jail.  

confinement in the county jail for a term of 
and no fine.  

confinement in the county jail for a term of 
and a fine of $____________ 

Foreperson of the Jury 

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true.  
We assess the defendant's punishment at: (select one) 

a fine of $ and no confinement in jail.  

confinement in the county jail for a term of 
and no fine.
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confinement in the county jail for a term of 

and a fine of $_.  

Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to misdemeanor punishment instruc
tions, see section E8.20. For comments specific to enhancement, see section E8.2.  

Statutory References. Punishment for a class A misdemeanor is set out in Tex.  
Penal Code 12.21.  

Punishment for a class A misdemeanor enhanced by one prior conviction for either 
a class A misdemeanor or a felony is set out in Tex. Penal Code 12.43(a).
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E8.23 Instruction-Class B Misdemeanor-Unenhanced 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense].  

Relevant Statutes 

This offense is punishable by

1. a fine of no more than $2,000, or 

2. a term of confinement in the county jail for no more than 180 days, 
or 

3. both a fine of no more than $2,000 and a term of confinement in the 
county jail for no more than 180 days.  

Verdict 

You are therefore to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $2,000, or 

2. a term of confinement in the county jail to be imposed on the defen
dant for no more than 180 days, or 

3. both a fine to be imposed on the defendant of no more than $2,000 
and a term of confinement in the county jail to be imposed on the defendant 
for no more than 180 days.  

VERDICT 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], assess his punishment at: (select one) 

a fine of $ and no confinement in jail.  

confinement in the county jail for a term of days and no 

fine.  

confinement in the county jail for a term of days and a fine 
of $
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Foreperson of the Jury 

Printed Name of Foreperson 

COMMENT 

General Matters. For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to misdemeanor punishment instruc
tions, see section E8.20.  

Statutory References. Punishment for a class B misdemeanor is set out in Tex.  
Penal Code 12.22.
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E8.24 Instruction-Class B Misdemeanor-Enhanced 
(One Prior Conviction) 

SPECIFIC LAW APPLICABLE TO THIS CASE 

You have found the defendant, [name], guilty of [offense]. The state has 
accused the defendant of having been convicted of a crime once before. It asks 
that you find this accusation true and assess punishment under the law applica
ble to defendants with a prior conviction.  

Accusation 

Specifically, the state accuses the defendant of being convicted on [date], in 
Cause No. [number] in the [County/District] Court of [county] County, Texas, 
for the [class A misdemeanor/class B misdemeanor/felony] offense of 
[offense]. The state further alleges that this conviction became a final convic
tion before the commission of the offense for which you have found the defen
dant guilty in this trial.  

The defendant has pleaded that this accusation is "not true." 

The range of punishments from which you must assess the defendant's pun
ishment therefore depends on whether you find the state has proved the prior 
conviction accusation.  

Relevant Statutes-Punishment If Accusation of Prior Conviction "Not 
True" 

If the state does not prove the accusation of a prior conviction is true, this 
offense is punishable by

1. a fine of no more than $2,000, or 

2. a term of confinement in the county jail for no more than 180 days, 
or 

3. both a fine of no more than $2,000 and a term of confinement in the 
county jail for no more than 180 days.  

Relevant Statutes-Punishment If Accusation of Prior Conviction 
Proved "True" 

If the state proves the accusation of a prior conviction is true, this offense is 
punishable by

1. a fine of no more than $2,000, or
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2. a term of confinement in the county jail for no less than 30 days and 
no more than 180 days, or 

3. both a fine of no more than $2,000 and a term of confinement in the 
county jail for no less than 30 days and no more than 180 days.  

Burden of Proof 

The state must prove, beyond a reasonable doubt, the prior conviction accu
sation.  

Application of Law to Facts 

You must determine whether the state has proved, beyond a reasonable 
doubt, three elements of its accusation of a prior conviction. The elements are 
that

1. the defendant was convicted on [date], in Cause No. [number] in 
the [County/District] Court of [county] County, Texas; and 

2. this conviction was for [offense], a [class A misdemeanor/class B 
misdemeanor/felony]; and 

3. this conviction became final before the commission of the offense 
for which the defendant was convicted in this trial.  

You must all agree on elements 1, 2, and 3 listed above.  

If you all agree the state has failed to prove, beyond a reasonable doubt, one 
or more of elements 1, 2, and 3 listed above, you must find the prior conviction 
accusation is "not true." In this event, you are to determine and state in your 
verdict

1. any fine to be imposed on the defendant of no more than $2,000, or 

2. a term of confinement in the county jail to be imposed on the defen
dant for no more than 180 days, or 

3. both a fine to be imposed on the defendant of no more than $2,000 
and a term of confinement in the county jail to be imposed on the defendant 
for no more than 180 days.  

If you all agree the state has proved, beyond a reasonable doubt, each of the 
three elements listed above, you must find the prior conviction accusation is 
"true." In this event, you are to determine and state in your verdict

1. any fine to be imposed on the defendant of no more than $2,000, or
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2. a term of confinement in the county jail to be imposed on the defen
dant for no less than 30 days and no more than 180 days, or 

3. both a fine to be imposed on the defendant of no more than $2,000 
and a term of confinement in the county jail to be imposed on the defendant 
for no less than 30 days and no more than 180 days.  

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "NOT TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has not been proved 
true. We assess the defendant's punishment at: (select one) 

a fine of $ and no confinement in jail.  

confinement in the county jail for a term of days and no 

fine.  

confinement in the county jail for a term of days and a fine 
of$_.

Foreperson of the Jury

Printed Name of Foreperson 

VERDICT-ACCUSATION OF 
PRIOR CONVICTION "TRUE" 

We, the jury, having found the defendant, [name], guilty of the offense of 
[offense], find that the accusation of a prior conviction has been proved true.  
We assess the defendant's punishment at: (select one)

a fine of $ and no confinement in jail.

confinement in the county jail for a term of 
fine.

days and no
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confinement in the county jail for a term of days and a fine 
of$_.

Foreperson of the Jury

Printed Name of Foreperson 

COMMENT 

General Matters: For comments applicable to all punishment stage instructions, 
see section E8.1 above. For comments specific to misdemeanor punishment instruc
tions, see section E8.20. For comments specific to enhancement, see section E8.2.  

Statutory References. Punishment for a class B misdemeanor is set out in Tex.  
Penal Code 12.22.  

Punishment for a class B misdemeanor enhanced by one prior conviction for either 
a class A or class B misdemeanor or a felony is set out in Tex. Penal Code 12.43(b).
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APPENDIX

Following are the tables of contents of the other volumes in the Texas Criminal 
Pattern Jury Charges series. These tables represent the 2011, 2012, and 2013 editions of 
these volumes, which were the current editions when this book was published. Other 
topics may be added in future editions.  

The practitioner may also be interested in the civil Texas Pattern Jury Charges series.  
Please visit http://texasbarbooks.net/texas-pattern-jury-charges/ for more informa
tion.  
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A6.23 Instruction-Class B Misdemeanor-Unenhanced 
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SUBJECT INDEX 

[Decimal references are to section numbers.]

A 

Accomplice witness rule, E3.2 

Appellate analyses as comment on weight 
of evidence, El.4.  

Attempt 

generally, E5.2 

elements, E5.3 

failing to effect commission, act, E5.4 

impossibility, E5.5 

mere preparation, acts going beyond, E5.4 

punishment mitigation, E5.8 

quasi-renunciation, E5.8 

renunciation, E5.7 

specific intent, E5.5,' E5.6 

strict liability offenses, E5.6 

tending to effect commission, act, E5.4 

B 

Beyond a reasonable doubt, definition of, 
E2.1 

Burden of proof 

generally, E1.6 

beyond a reasonable doubt, definition of, 
E2.1 

Committee's approach, E l.6.2 

"reasonable doubt" approach, E1.6.1 

C 

Causation 

generally, E1.8

alternative causation, El.8.5 
Committee's approach, ElI.8.8 
defendant's conduct "contributing to" 

result, E1.8.7 
Model Penal Code approach, E1.8.3 
1974 Penal Code approach, EI.8.3 

pre-1974 law, El.8.2 
Penal Code section 6.04(a) as exclusive 

law of, E1.8.4 
possible concurring causes, E1.8.6 
vs. responsibility, E1.8.1 

Charging instrument not evidence, E2.1 

Class A misdemeanor, punishment 
instructions 

enhanced (one prior conviction), E8.22 
unenhanced, E8.21 

Class B misdemeanor, punishment 
instructions 

enhanced (one prior conviction), E8.24 
unenhanced, E8.23 

Community supervision 
details of, E8.4.3 
instructions 

generally, E8.4 
felony, E8.5 
misdemeanor, E8.6 
reference to sworn motion filed by 

defendant, E8.4.4 
maximum period of, E8.4.3 

Conspiracy 
generally, E3.2 
accomplice witness rule, E3.2 
overt act requirement, E3.2 
testimony 

of government agent, E3.2 
of uncorroborated coconspirator, E3.2 

Convicted of a felony, definition of, E8.4.1
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Criminal street gang. See Organized 
criminal activity 

Culpable mental state 

generally, E l.7 
Committee's approach, E l.7.5 

current jury instruction practice, E1.7.3 

elements to which culpable mental state 
applies, E1.7.2 

Model Penal Code approach, E1.7.1 

Penal Code section 6.02, El.7.1 

Penal Code section 6.03's specific 
definitions, El.7.4 

D 

Deadly weapon findings, good conduct 
time and parole instructions, E8.7 

Defenses, Committee's approach to, 
E1.2.4 

Defensive contentions, jury instructions 
on, E1.3.3 

Defensive matters 

injury instructions, E1.2.3, E1.2.4 

jury unanimity, E1.9.2 

Definitions. See also specific headings for 
definitions of terms 

generally, El.5 

from appellate evidence sufficiency 
analyses, E1.5.4 

approved by court of criminal appeals, 
E1.5.3 

Committee's approach, E1.5.5 

limited need to define, E1.5.1 

trial court's discretion, E l.5.2 

Directing activities of criminal street 
gangs 

conspires to commit, definition, E7.3 

statutory history, E7.2

E 

Enhancement 
generally, E8.2 
allegations, describing, E8.2.1 
when defendant pleads "true," E8.2.4 
finality defined, E8.2.3 
offenses, finality required, E8.2.2 

Evidence 
charging instrument not, E2.1 
drawing jury's attention to selected, 

E1.3.3 
juror access to, E2.1 
prohibition against commenting on, E1.3 
weight of, appellate analyses as comment 

on, El.4

F

Facts 
instructions on need to avoid assuming, 

E1.3.1 
instructions on prohibition against 

discussing, E l.3 
jurors as judges of, E2.1 

Failure to testify, E2.1 

Felony, enhanced, two prior felonies, 
punishment instruction, E8.14 

First-degree felony, punishment 
instructions 

generally, E8.7 
enhanced (one prior felony), E8.9 

unenhanced, E8.8 

G 

General charge 
charging instrument not evidence, E2.1 

defendant's failure to testify, E2.1 
instruction, E2.1 

juror access to evidence, E2.1 

jurors as judges of facts, E2.1
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Subject Index

"not guilty" verdict, explanation of, E2.1 
presumption of innocence, E2.1 
proof "beyond a reasonable doubt," 

definition of, E2.1 

Good conduct time, misdemeanor 
punishment instructions, E8.20 

Good conduct time and parole 
instructions, E8.7 

deadly weapon findings, E8.7 
section 3g offenses, E8.7 

I 

Impossibility, attempt, E5.5 

Innocence, presumption of, E2.1 

Instructions 
attempted burglary of a building, E5.12 

affirmative defense of renunciation, 
E5.13 

renunciation punishment issue, E5.14 
attempted murder, E5.9 

affirmative defense of renunciation, 
E5.10 

renunciation punishment issue, E5.11 
class A misdemeanor, punishment 

enhanced (one prior conviction), E8.22 
unenhanced, E8.21 

class B misdemeanor, punishment 
enhanced (one prior conviction), E8.24 
unenhanced, E8.23 

community supervision 

felony, E8.5 
misdemeanor, E8.6 

conspiracy, liability for, E3.3 
affirmative defense of renunciation, 

E3.4 
renunciation punishment issue, E3.5 

criminal solicitation 
affirmative defense of renunciation, 

E4.6 
of another to induce third party to 

commit offense, E4.5

of another to personally commit 
offense, E4.3 

renunciation punishment issue, E4.7 
directing activities of criminal street gang, 

E7.4 
felony, enhanced (two prior felonies), 

E8.14 
first-degree felony, punishment 

enhanced (one prior felony), E8.9 
unenhanced, E8.8 

general punishment, E8.3 
liability for conspiracy, E3.3 

affirmative defense of renunciation, 
E3.4 

renunciation punishment issue, E3.5 
organized criminal activity, engaging in 

either committing or conspiring to 
commit covered offense as member 
of criminal street gang, E6.12 

either committing or conspiring to 
commit covered offense to 
participate in combination, E6.15 

committing covered offense as member 
of criminal street gang, E6.10 

committing covered offense to 
participate in combination, E6.13 

conspiring to commit covered offense 
as member of criminal street gang, 
E6.11 

conspiring to commit covered offense 
to participate in combination, 
E6.14 

guilt-innocence renunciation 
affirmative defense, E6.17 

renunciation punishment issue (Texas 
Penal Code section 71.02(d) 
formulation), E6.19 

renunciation punishment issue (Texas 
Penal Code section 71.05(c) 
formulation), E6.20 

punishment, generally, E8.1 
general instruction, E8.3 

second-degree felony, punishment 
enhanced (one prior felony), E8.11 
unenhanced, E8.10 

solicitation, criminal
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Instructions, solicitation, criminal
continued 

affirmative defense of renunciation, 
E4.6 

of another to induce third party to 
commit offense, E4.5 

of another to personally commit 
offense, E4.3 

renunciation punishment issue, E4.7 
state jail felony, punishment 

enhanced (one prior felony), E8.17 
enhanced (two prior felonies), E8.19 
enhanced (two prior state jail felonies), 

E8.18 
unenhanced, E8.16 

third-degree felony, punishment 

enhanced (one prior felony), E8.13 
unenhanced, E8.12 

J 

Juror access to evidence, E2.1 

Jurors as judges of the facts, E2.1 

Jury instructions 
generally, E1.1 
abstract statement of law, E1.2.2 

application of law to facts, E1.2.2 
Committee's approach 

to defenses, E1.2.4 
on prohibitions, E1.3.4 
to structure, E1.2.4 

defensive contentions, E1.3.3 
defensive matters, E1.2.3, E1.2.4 
drawing jury's attention to selected 

evidence, E1.3.3 
"instructions" vs. "charges," use of, 

E1.2.1 
need to avoid assuming facts, E1.3.1 
prohibitions 

advising jury on reasoning, E1.3.2 
commenting on evidence, E1.3 
discussing facts, E1.3 
summarizing testimony, E1.3 

punishment (see under Punishment)

structure, E1.2.2 
unanimity (see Jury unanimity) 

Jury unanimity 
generally, E1.9 
alternatives submitted to jury, E1.9.1 
Committee's approach, E1.9.3 

defensive matters, E1.9.2 

L 

Law of parties, organized criminal 
activity, E6.7 

M 

Misdemeanor punishment instructions, 
good conduct time, E8.20 

Model Penal Code approach 
to causation, E.8.3 
to culpable mental states, El.7.1 

N 

Not guilty verdict, explanation of, E2.1 

0 

Offenses. See under specific offense 

Organized criminal activity 
generally, E6.2 
alternative theories, committing or 

conspiring to commit, E6.4 
collaborate in carrying on criminal 

activities, defining, E6.6 
committed as a member of a gang, E6.3 
committing or conspiring to commit, E6.4 
conspiracy and combination, relationship 

of, E6.5 
law of parties, E6.7 
parties law, E6.7 
quasi-renunciation, E6.9
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Subject Index

renunciation, E6.8, E6.16, E6.18

P

Parties law, organized criminal activity, 
E6.7 

Presumption of innocence, E2.1 

Prohibitions, Committee's approach to, 
E1.3.4 

Proof beyond a reasonable doubt, 
definition of, E2.1 

Punishment 
burden of proof 

generally, E8.3 
for extraneous offenses, E8.3 

general punishment instruction, E8.3 
instructions 

community supervision, felony 
conviction, E8.5 

community supervision, misdemeanor 
conviction, E8.6 

enhancement, E8.2, 
felony, E8.7-E8.14 
general approach to, E8.1 
general instruction, E8.3 
misdemeanor, E8.21-E8.24 
state jail felony, E8.16-E8.19 

prohibition against determining verdict by 
lot, E8.3 

purpose of, E8.1

Quasi-renunciation 
attempt, E5.8 
organized criminal activity, E6.9 

R 

Renunciation. See also Quasi-renunciation 
attempt, E5.7

organized criminal activity, E6.8, E6.16, 
E6.18 

S 

Second-degree felony, punishment 
instructions 

generally, E8.7 
enhanced (one prior felony), E8.11 
unenhanced, E8.10 

Section 3g offenses, good conduct time 
and parole instructions, E8.7 

Solicitation 
generally, E4.2 
of another to induce a third party, E4.4 

State jail felony, punishment instructions 
generally, E8.15 
enhanced (one prior felony), E8.17 
enhanced (two prior felonies), E8.19 
enhanced (two prior state jail felonies), 

E8.18 
enhancement by two prior convictions, 

E8.15.3 
mandatory community supervision, 

E8.15.1 
parole and good conduct time when 

enhancement sought, E8.15.4 
unavailability of parole and good conduct 

time, E8.15.2 
unenhanced, E8.16 

T 

Testimony 
of government agent, E3.2 
prohibition against summarizing, E1.3 
of uncorroborated coconspirator, E3.2 

Third-degree felony, punishment 
instructions 

generally, E8.7 
enhanced (one prior felony), E8.13 
unenhanced, E8.12
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Unanimity. See Jury unanimity 

V 

Venue, generally, E1.10

Weight of evidence, appellate analyses as 
comment on, E1.4
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