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Interim Charges 

. Review the Texas Public Information Act to ensure that access to public records and 
information by the public remains fully transparent, but that governmental entities have 
the authority to protect the privacy interests of citizens, including primary and higher 
education students, from improper public disclosure.  

. Review and make recommendations on improving the transparency of information 
available on state websites regarding state expenditures, reports, and contracts, including 
a comparison of how similar information is provided by other states.  
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Executive Summary of Recommendations 

Interim Charge 1: Review of the Public Information Act 

1. The- Committee recommends the Legislature consider adding to the Texas Public 
Information Act a definition of student records that includes students records covered 
under FERPA, as well as records of an applicant for transfer or attendance regardless of 
whether or not the applicant attends the agency or institution.  

2. The Committee recommends the Legislature continue to monitor the extent to which the 
Public Information Act ensures transparent access to public records and information, but 
also protects private citizens' interests.  

Interim Charge 2: Transparency of State Websites 

1. The Committee recommends the Legislature consider encouraging state agencies to 
continue to monitor site visits and data requests to ensure information of interest is 
transparent and available online for the public.  

2. The Committee recommends the Legislature consider adding a direct link to the 
Legislative Budget Board's website on both the Texas Senate website and Texas 
Legislature Online website.  

3. The Committee recommends the Legislature consider encouraging state agencies to 
continue to modify and provide interactive data for the public, as well as make additional 
data sets of interest available to the public.
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Senate Government Organization Committee Interim Charge #1 

Charge 

Review the Texas Public Information Act to ensure that access to public records and information 
by the public remains fully transparent, but that governmental entities have the authority to 
protect the privacy interests of citizens, including primary and higher education students, from 
improper public disclosure.  

Background 

The Texas Public Information Act (Act) was originally adopted in 1973.1 In 1993, the Act was 
repealed and replaced by the Public Information Act in the Texas Government Code, Chapter 
552. The Act was intended to "be liberally construed in favor of granting a request for 
information." 2 

The preamble to the Act outlines the construction of the policy: 

Under the fundamental philosophy of the American constitutional form of 
representative government that adheres to the principle that government is the 
servant and not the master of the people, it is the policy of this state that each 
person is entitled, unless otherwise expressly provided by law, at all times to 
complete information about the affairs of government and the official acts of 
public officials and employees. The people, in delegating authority, do not give 
their public servants the right to decide what is good for the people to know and 
what is not good for them to know. The people insist on remaining informed so 
that they may retain control over the instruments they have created. The 
provisions of this chapter shall be liberally construed to implement this policy.  

Texas law provides a unique role to the Attorney General where the governmental body has to 
ask the Attorney General first before redacting certain information. The burden lies with the 
agency to prove that the information is not subject to the Act.  

While the Act is constructed in favor of granting requests for information, it also provides 
governmental bodies the ability to assert exemptions and exceptions in the interest of protecting 
certain information. Many of these exceptions are found in Chapter 552 of the Government 
Code, Sections 552.101-552.154. These sections include exceptions for information such as 
confidential information, personal information, litigation or settlement information, certain 

competitive bidding information, -legislative documents, legal matters, certain law enforcement 
* information relating to detection, investigation, or prosecution of a crime, crime scene photos, 

private communication, trade secrets, and numerous others.3

V.T.C.S article 6252-17a 
2 Texas Government Code Chapter 552, Section 552.001 
3 Texas Government Code Chapter 552, Section 552.101-154 
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Student records are exempt under Chapter 552, Section 552.114 of the Government Code "if [the 
information] is in a student record at an educational institution funded wholly or partly by state 
revenue." These records are required to be made available at the request of educational 
institution personnel, the student involved or the student's parents, legal guardian or spouse, or a 
person conducting a child abuse investigation required by Subchapter D, Chapter 261, Family 
Code. It should be noted that the Act does not contain a definition of what constitutes a student 
record.  

In addition under Section 552.026 of the Government Code, information contained in education 
records of an educational agency or institution are not required to be released, except as allowed 
under the Family Educational Rights and Privacy Act (FERPA) of 1974, Sec. 513, Pub. L. No.  
93-380, 20 U.S.C. Sec. 1232g.  

FERPA is a federal law that applies to schools and institutions that receive funds under a 
program of the U.S. Department of Education and is intended to protect the privacy of student 

educational records.4 This law provides parents with certain rights to access their children's 
education records, as well as "eligible students" when they reach 18 years of age or attend a 
school beyond high school.5 

Education records are defined in the law as those records that contain information directly related 
to a student and which are maintained by an educational agency or institution or by a party acting 
for the agency or institution.  

In regard to requests, schools generally must have written permission from a parent or eligible 
student in order to release personal identifiable information contained in a student's education 
records. The U.S. Department of Education provides technical assistance to educational agencies 
and institutions to ensure compliance with this law.  

According to the U.S. Department of Education, FERPA does allow schools to disclose records 
without consent to certain parties under certain conditions such as: school officials with a 
legitimate educational interest, other schools to which a student is transferring, specified officials 
for audit or evaluation purposes, appropriate parties in connection with financial aid to a student, 
organizations conducting certain studies for or on behalf of the school, accrediting organization, 
to comply with a judicial order or lawfully issued subpoena, appropriate officials in cases of 
health and safety emergencies, and state and local authorities within a juvenile justice system or 
pursuant to specific state law.6 

Directory information including a student's name, address, phone number, date and place of birth 

may also be disclosed by schools if they notify the parents and eligible students about the 
information and allow them time to opt out.7

4 Federal Educational Rights and Privacy Act (FERPA), 20 U.S.C. 1232g 
* Ibid 
* lbid 
7 Ibid
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Discussion 

The Office of Attorney General (OAG), Texas Higher Education Coordinating Board (THECB), 
Texas Education Agency (TEA), and several institutions of higher education provided testimony 
to the Committee regarding how student education records are handled. Testimony was also 
provided to the Committee outlining the noted exemptions and exceptions in the Act that provide 
government agencies the ability to protect private citizens' interests as well as other sensitive 
information.  

The OAG noted that FERPA is the prevailing law over the Act in regard to student education 
records. As a result, the OAG has very limited authority in reviewing these documents.  

In 2005, the U.S. Department of Education (DOE) sent a response to the OAG concerning its 
question regarding FERPA as it relates to a request for information from student records under 
the Act.8 A school district had asked the U.S. DOE for guidance on whether FERPA would 
permit a school district to disclose education records in un-redacted form to the OAG for the 
purpose of making a determination on a complaint filed with the OAG under the Act. The U.S.  
DOE found that "FERPA does not permit the District to disclose personally identifiable 
information from students' education records to the OAG, without prior written parental consent, 
for the purpose of determining whether the District is in compliance with the Act."9 The U.S.  
DOE notes that schools are in the best position to make the necessary redactions.  

As a result, the OAG's office cannot rule on whether FERPA applies to the information at 
question. Instead, institutions make the determination on whether FERPA applies or not. As a 
result, the OAG has to send the records back to the school district and let them know that they 
are unable to rule or review these documents.  

Testimony provided to the Committee demonstrated that agencies and institutions do their best to 
be responsive to requests for information but also protect student education records.  

The THECB and TEA testified that they apply FERPA exemptions to student data on their 
behalf. In some cases data can be released for studies but only if they are completed on behalf of 

the institution or agency. The organization or individual conducting the study have access to 
data for study or evaluation purposes but cannot release the data. All data collected by THECB 
is sent to a secure FTP site and moved immediately to a more secure database. Any THECB 
staff that has access to this protected information has to sign a waiver and take privacy training.  
In addition, the organization or individual conducting the study on behalf of THECB is required 
to complete this training.  

Institutions noted that when they receive a request for information they work to determine if the 

information requested can be de-identified. For enrolled or former students who have attended 

the institution, if the records can be de-identified they are released after all student names and

* LeRoy Rooker -U.S. Department of Education, letter to Katherine Cary - Office of Attorney General, 25 July 2006.  

TS.  
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identifying information are removed. If the records cannot be de-identified they are withheld 
under FERPA.  

While FERPA protects personal identifiable information in a student's records, one loophole 
exists with regard to student applications. Testimony provided to the Committee notes that 
for students who did not enroll and attend an institution, including applicants, these records are 
not protected by FERPA. Since the Act does not contain a definition of student records and the 
protections in the Act's exceptions follow FERPA, these records at question are generally not 
protected from disclosure. In order to protect the privacy of these individuals, institutions noted 
they normally seek a ruling from the OAG as to whether the records can be withheld under other 
exceptions to the Act or under constitutional or common-law privacy.  

The OAG noted that they examine these application and education records of students who did 
not attend an institution to determine if Section 552.101 of the Government Code would apply.  
Section 522.101 of the Government Code excepts from disclosure "information considered to be 
confidential by law, either constitutional, statutory, or by judicial decision."' 0 This section also 
includes common-law privacy. In order for common-law privacy to apply, the information must 
meet two standards according to Texas Supreme Court in Industrial Foundation." The 
information has to be 1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and 2) of no legitimate concern to the public.'2 To 
apply common-law privacy both factors of this test must be met. For private citizens, this 
standard is easier to meet than when it involves a governmental body. This information is 
evaluated on case-by-case bases, but in most instances only the name of the student can be 
redacted. In cases where a small number of applications are requested, the identity of the owner 
of the records may be reveled through process of elimination.  

Testimony provided to the Committee noted that adding a definition of what constitutes a student 

record would close this gap in the law. Recommendations provided to the Committee noted the 
definition should include FERPA protected student records as well as student applications 
regardless of whether they attend an institution or not.  

The State of Virginia has taken.steps to address this issue in their Freedom of Information Act by 
excluding student records that would disclose a person's identity and also letters of 
recommendation.' 3 The records custodian can choose to disclose this information but is not 

required to. 14 

Conclusion 

The Texas Public Information Act contains many exceptions that allow governmental bodies to 
protect the privacy interests of citizens but still allow access to public records and information.  
In general, FERPA and the Act provide adequate protections for primary and higher education

Texas Government Code Chapter 552, Section 552.101 
"Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976) 
12 Ibid 

"3 Virginia Freedom of Information Act, 2.2-3705.4 
"4 Ibid 
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student records at educational institutions where the student is in attendance. A gap in the law 
currently exists for the privacy interests of student applicants who never attend an institution, as 
the Act emulates FERPA with regard to information that can be redacted. The Legislature should 
consider adding to the Act a definition of student records that includes students records covered 
under FERPA as well as records of an applicant for transfer or attendance regardless of whether 
or not the applicant attends the agency or institution. This will ensure students' private interests 
are protected when they apply to a number of institutions. In addition, the Legislature should 
continue to monitor the extent to which the Act provides transparent access to public records and 
information, but also protects private citizens' interests.  

Summary of Recommendations 

The Committee recommends the Legislature consider adding to the Texas Public Information 
Act a definition of student records that includes student records covered under FERPA as well as 
records of an applicant for transfer or attendance regardless of whether or not the applicant 
attends the agency or institution.  

The Committee recommends the Legislature continue to monitor the extent to which the Public 
Information Act ensures transparent access to public records and information, but also protects 
private citizens' interests.

0 
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Senate Open Government Committee Interim Charge #2 

Charge 

Review and make recommendations on improving the transparency of information available on 
state websites regarding state expenditures, reports, and contracts, including a comparison of 
how similar information is provided by other states.  

Background 

Transparency and accountability are important factors in government. Over the last few years, 
Texas has been a leader in ensuring citizens have access to information about how and where 
their tax dollars are being spent. Many state websites contain agency-specific information 
regarding state expenditures, reports, and contracts.  

The Office of the Comptroller and the Legislative Budget Board (LBB) are the major state 
websites for this type of information.  

The Comptroller's Office has several websites that display information on the finances of the 
state. Texastransparency.org is one website that provides information and reports on state 
spending, local government spending, and school districts. The website also has a data center 
that allows access to some raw data in accessible formats. In addition, the Comptroller's debt at 
a glance reports are available, as well as a reporting series call "It's Your Money," and 
information about federal funds.  

The Comptroller's office also hosts Texasahead.org, which provides information on the 
economic outlook of the state. This website contains a number of reports and newsletters with 
information at interest to the public. This website also includes information on Chapter 313 of 
the Texas Tax Code - Value limitation and Tax Credits. Value limitations are agreements in 
which a taxpayer agrees to build or install property and create jobs in exchange for a tax credit 
and an eight year limitation on taxable property value for school district maintenance and 
operations tax purposes.  

The LBB also hosts a website with a wealth of information pertaining to the state's budget, 
including appropriations bills, legislative budget estimates, and a statewide analysis of revenue 
outlook, spending, limits, the Rainy Day Fund and other selected programs.  

During the legislative session, the LBB provides budget and policy highlights, biennial 
comparisons, and supplemental information that are published on the day of the presentation.  
Decision documents and working documents are published at the start of the budget deliberation 
by legislative committees, as well as the adopted and final documents. Summaries are also 
published with each budget bill.

After session, a fiscal size up document, nearly 700 pages of budget and policy details, is 
published. The LBB also has a searchable repository for agency Legislative Appropriation 

Requests and operating budgets. With regard to contracts, the LBB posts and has a searchable 
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repository for construction contracts over $14,000, professional services over $14,000, and 
computer services over $100,000 that are reported to the LBB.  

Discussion 

Texas has consistently been a leader in state spending transparency according to the Public 
Interest Research Group (PIRG) and currently ranks fourth in the nation.'5 Every year, PIRG 
tracks and evaluates the online transparency of each of the 50 states in providing the public 
access to information about state spending including contracting.1 6 The report evaluates if the 
government transparency websites are comprehensive, one-stop and one-click locations to search 
for government contracts, subsidies, spending, and tax expenditures for all government 
agencies.17 Prior to 2014, Texas was ranked number one by PIRG, and it was noted that for this 
year's report the factors examined were modified to account for advancements and trends in 
online transparency of state spending.  

The specific recommendations provided in the report and during testimony to the Committee 
note that Texas should consider providing checkbook-level spending on quasi-government 
agencies. The report also notes there is also room for improvement in the transparency of 

economic development programs.' 8 Texas does not provide recipient-specific information for all 
subsidies programs available to be downloaded for analysis. The report also notes that some 
grantees have ceased operation, but there is no information available online to indicate whether 
the state was able to recoup the money from these companies. Wisconsin is currently the only 
state that provides complete information about economic development subsidies online.'9 

The Office of the Comptroller has been actively providing state expenditure information online 
since 2007. Since this time, the website has evolved into a fairly comprehensive fiscal look at 
state and local finances. Testimony provided to the Committee noted that budget resources, a 
picture of state and local debt, as well as investment information are now available.  

One of the most visited sites is the Comptroller's "State Spending: Where the Money Goes" 
page. This page is updated nightly and received more than 30 percent of the Comptroller's site 
traffic. Information regarding grants of $25,000 or more are also hosted on a landing page, which 
links to the state agency's website. Tax and revenue information are available in a drill down 
application. Monthly state revenue updates are posted online, and the public is able to sign up 
and receive email updates each month when the state revenue information is modified.  

In an effort to continually improve the information available to the public, the Comptroller's 
office has been making raw data available in growing areas of interest. The Office also actively 
collects feedback regarding visits to websites and how data was used. In addition, they collect 
feedback regarding information that consumers don't see that they would like. New tools are 

"Benjamin Davis, Phineas Baxandall,,and U.S. PIRG Education Fund, Following the Money 2014: How States 

Rate in Providing, Online Access to Government Spending Data, 2014. Available from:

ttp:/Www. uspirgorg/sitespirgfiles/reports/Followingl20theo20Moneyl2OvUSo2ov2_ .pdf 16I 
17lbid 
"lbid 
"9 lbid 
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being utilized to provide data visualization so that the public can examine the information in a 
more digestible format. This application starts with big picture data, which can be drilled down 
to more specific data points. The Comptroller's Office also testified that they are looking to 
provide tools so that aggregate trends and data can be examined.  

The Legislative Budget Board is also working to provide improvements to the data available on 
their website to increase access, usability and timeliness of budget information. The Committee 
inquired about the visibility of the LBB's website to the public and the importance of the 
information posted on their website especially during the legislative budget process. It was noted 
that a link on the Senate's webpage or Texas Legislature Online webpage might drive more 
traffic to the LBB's website, as public outreach efforts for this agency are not as robust as others.  

The LBB is working on new initiatives that include interactive graphics to present the data in 
visually interesting ways and real time download data.  

The State Budget Program is another new feature the LBB is working on which is an online 
database of program-level budget data for Introduced and Final versions of budget bills, 
including historical data. This data includes descriptions, legal authority, and funding 
sources. Users can generate custom reports and download raw data.  

Conclusion 

Texas has consistently been a leader in state spending transparency. While a few improvements 
were noted in testimony, the state has been actively working to increase the ease of access and 
information available to the public on state websites. The Comptroller's Office and Legislative 
Budget Board provide a wealth of information on state spending.  

State agencies should continue to monitor site visits and data requests to ensure information of 
interest is transparent and available online for the public. The Legislature should consider 
encouraging state agencies to continue to modify and provide interactive data for the public, as 

well as make additional data sets available. Lastly, the Legislature consider adding a direct link 
to the Legislative Budget Board's website on both the Texas Senate website and Texas 
Legislature Online website in order to increase public visibility of the state's budgeting process 
and tools available on the Legislative Budget Board's website.  

Summary Recommendations 

The Committee recommends the Legislature consider encouraging state agencies to continue to 
monitor site visits and data requests to ensure information of interest is transparent and available 

online for the public.  

The Committee recommends the Legislature consider adding a direct link to the Legislative 
Budget Boards website on both the Texas Senate website and Texas Legislature Online website.
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* ~ The Committee recommends the Legislature consider encouraging state agencies to continue to 
* modify and provide interactive data for the public, as well as make additional data sets of interest 

available to the public.  
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