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Five Years After Mohawk: Interlocutory Review of Key 
Pretrial Rulings 

David S. Coale* 
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I. INTRODUCTION 

In a "bet-the-company" trade secret case, Plaintiff seeks 
Defendant's internal memoranda about its business strategy.  
Defendant asserts the attorney-client privilege over a key handful of 
them. Plaintiff moves to compel. The district court wrongly grants 
the motion. Privileged material in hand, Plaintiff plans to add claims 
for punitive damages, re-depose Defendant's C-level officers, and 
post the memoranda on popular industry blogs. What can 
Defendant do? 

Since the 2009 Supreme Court case Mohawk Industries, Inc.  
v. Carpenter,1 one part of the answer is clear: Defendant cannot 
immediately appeal the district court's ruling. In Mohawk, the 
defendant tried to take an interlocutory appeal after the district court 

* Partner, Lynn Tillotson Pinker & Cox, LLP, Dallas, Texas. The author 
acknowledges the helpful research assistance of Travis Jones and skillful editorial 
assistance of Sherri Byrd.  

1. 558 U.S. 100 (2009).
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found a waiver of the attorney-client privilege. 2 The Supreme Court 
held that orders adverse to a privilege claim must wait for 
post-judgment review, expressing concern that "piecemeal, 
prejudgment appeals . . . undermine[] 'efficient judicial 
administration' and encroach[] upon the prerogatives of district court 
judges, who play a 'special role' in managing ongoing litigation."3 

At the same time, Mohawk acknowledged mandamus review 
as a "useful 'safety valve[]' for promptly correcting serious errors" 
in pretrial discovery rulings.4 A leading treatise presaged this 
observation several years earlier: 

The extraordinary writ in many ways is ideally suited 
to meet the need for occasional interlocutory review.  
Review can be provided to resolve new questions that 
otherwise might elude appellate review, to protect 
important or clear claims of privilege or privacy, or 
even to protect against the overwhelming burdens that 
can be imposed by unfettered discovery. At the same 
time, stern reminders about the extraordinary nature 
of writ review can deter the floods of appeals that 
could flow all too easily from the common 
dissatisfaction with discovery.5 

The reasoning of Mohawk as to interlocutory appeals sets a 
brake on mandamus review, however. If, as a matter of law, a broad 
class of order is deemed "capable of review" by direct appeal, it 
becomes hard to argue thatpart of that class should be considered 
"incapable of review" as mandamus review requires.  

This Article surveys post-Mohawk case law to see which 
prevails-the brake or the safety valve. Circuit by circuit, this 
Article examines the leading cases that have analyzed interlocutory 

2. Mohawk, 558 U.S. at 103.  
3. Id. at 106 (quoting Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 

374 (1981)).  
4. Id. at 111 (quoting Digital Equip. Corp. v. Desktop Direct, Inc., 511 U.S.  

863, 883 (1994)).  
5. 16 CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE 

3935.3, at 605 (2d ed. 1996).

2 [Vol. 34:1



AFTER MOHA WK

appeals of pretrial rulings in light of Mohawk. The Article observes 
that every circuit that has examined the issue since Mohawk has 
treated mandamus review as a legitimate path to interlocutory 
appellate review.6 Against that background, the Article concludes 
that the grant of a pretrial mandamus petition is most common in a 
case that presents a novel legal issue with significant immediate 
consequences to the parties, innocent third parties, or a settled body 
of law.  

II. THE MOHAWK CASE 

The Mohawk litigation began when Norman Carpenter, a 
former shift supervisor at a Mohawk Industries' plant, told the 
company's human resources department that Mohawk employed 
undocumented immigrants.7 Management asked him to meet with 
the company's outside counsel in a pending class action lawsuit 
about. the alleged effect on wages of Mohawk's hiring practices with 
respect to undocumented workers. 8 

In that class action case, plaintiffs' counsel learned of 
Carpenter's complaint and sought an evidentiary hearing about it.9 

Mohawk argued at the hearing that Carpenter's complaint lacked 
merit.10 Meanwhile, Carpenter sued for wrongful termination and 
sought discovery about his meeting with counsel for Mohawk in the 
class action." The district court agreed that the information was 
privileged, but found that Mohawk waived the privilege with the 
representation it made in the class action. 12 

Mohawk rests on well-known basic principles. By statute, 
federal appellate review only reaches "final decisions of the district 
courts of the United States." 13  The collateral order doctrine, 

6. See infra Part III (examining the use of mandamus review by federal 
courts since Mohawk).  

7. Mohawk, 588 U.S. at 103.  
8. Id. at 103-04.  
9. Id. at 104.  
10. Id.  
11. Mohawk, 588 U.S. at 103.  
12. Id. at 104.  
13. 28 U.S.C. 1291 (2012).

Winter 2015] 3
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however, construes the phrase "final decisions" to include not only 
"judgments that 'terminate an action,"' but also judgments in "a 
'small class' of collateral rulings that, although they do not end the 
litigation, are appropriately deemed 'final.""' The collateral order 
doctrine applies only to decisions "that are [(1)] conclusive, [(2)] that 
resolve important questions separate from the merits, and [(3)] that 
are effectively unreviewable on appeal from the final judgment in the 
underlying action." 15 

As Mohawk itself acknowledged, under the collateral order 
doctrine, courts "ha[d] generally denied review of pretrial discovery 
orders." 16 Furthermore, the Supreme Court emphasized that the 
analysis focuses "on 'the entire category to which a claim belongs,"' 
not an individual claim.1 7 The Court therefore held that discovery 
rulings in privilege matters are categorically outside the scope of the 
collateral order doctrine and are not subject to interlocutory appeal.18 

In reaching this conclusion, the Supreme Court reasoned that 
"the limited benefits of applying 'the blunt, categorical instrument of 

1291 collateral order appeal' to privilege-related disclosure orders 
simply cannot justify the likely institutional costs." 19  The Court 
recognized that some pretrial rulings on issues of privilege "may be 
momentous, but others are more mundane." 20  Accordingly, the 
Court concluded the fact "[t]hat a fraction of orders adverse to the 
attorney-client privilege may nevertheless harm individual litigants 
in ways that are 'only imperfectly reparable' does not justify making 
all such orders immediately appealable as of right under [28 U.S.C.] 

1291."21 
The extent of Mohawk's application to other categories of 

similar rulings remains unsettled; for example, courts have held that 

14. Mohawk, 558 U.S. at 106 (quoting Cohen v. Beneficial Indus. Loan 
Corp., 337 U.S. 541, 545-46 (1949)).  

15. Id. (quoting Swint v. Chambers Cnty. Comm'n, 514 U.S. 35, 42 (1995)).  
16. Id. at 108 (quoting Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 

377 (1981)).  
17. Id. at 106 (quoting Digital Equip. Corp. v. Desktop Direct, Inc., 511 U.S.  

863, 868 (1994)).  
18. Mohawk, 558 U.S., at 108-09.  
19. Id. at 112 (quoting Desktop Direct, 511 U.S. at 883).  
20. Id.  
21. Id. (quoting Desktop Direct, 511 U.S. at 872).

[Vol. 34:14



AFTER MOHA WK

Mohawk's exclusion of pretrial orders on privilege issues from the 
collateral order doctrine does not reach the appeal of immunity under 
an anti-SLAPP statute,22 pretrial protective orders in a capital case, 23 

post-judgment discovery issues that implicate unusual matters 
related to sovereign immunity,2 or a SLUSA-related discovery 
"stay" that in fact functions as an injunction.25 The contours of the 
collateral order doctrine are not the focus of this Article, however.  
The question addressed by this survey is whether-assuming that 
Mohawk bars review of a pretrial order under the collateral order 
doctrine-mandamus relief presents a viable alternative path for 
immediate review of that order.  

III. PRACTICE SINCE MOHAWK 

Federal courts have the authority to issue a writ of mandamus 
under the All Writs Act. 26 The Supreme Court has characterized 
mandamus as a "drastic and extraordinary remedy reserved for really 
extraordinary causes," such that "only exceptional circumstances 
amounting to a judicial usurpation of power, or a clear abuse of 
discretion, will justify the invocation of this extraordinary 
remedy." 27 While those standards are demanding, every circuit to 
address the issue 28 since Mohawk has acknowledged that mandamus 

22. E.g., DC Comics v. Pac. Pictures Corp., 706 F.3d 1009, 1015-16 (9th Cir.  
2013); Liberty Synergistics, Inc. v. Microflo Ltd., 718 F.3d 138, 147-48 (2d Cir.  
2013). "Anti-SLAPP" stands for "anti-Strategic Litigation Against Public 
Participation." Id. at 143.  

23. E.g., Scott v. Chappell, 547 Fed. App'x 815, 816 (9th Cir. 2013).  
24. E.g., EM Ltd. v. Rep. of Arg., 695 F.3d 201, 206-07 (2d Cir. 2012).  
25. E.g., Am. Bank v. City of Menasha, 627 F.3d 261, 266-67 (7th Cir.  

2010). "SLUSA" is an acronym for the Securities Litigation Uniform Standards 
Act of 1998. Id. at 262.  

26. 28 U.S.C. 1651 (2012).  
27. Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 380 (2004) (citations 

omitted) (internal quotation marks omitted).  
28. The First, Eighth, and Eleventh (oddly enough, the court that gave rise to 

Mohawk in the first place) Circuits have not squarely addressed the issue reviewed 
by this Article. In Alpine Glass, Inc. v. Country Mut. Ins. Co., the Eighth Circuit 
rejected an appeal of the consolidation of several claims, for arbitration, and in

Winter 2015] 5
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review survives as a legitimate way to immediately review a pretrial 
order, and several have granted the writ in cases that satisfied those 
standards in that context.  

A. Second Circuit 

The Second Circuit has engaged the Mohawk mandamus 
issue in five cases. The case of In re City of New York considered a 
mandamus petition to overturn an order compelling production of 
sensitive intelligence reports by undercover police officers. 29 The 
court first noted that Mohawk made the order unreviewable by 
interlocutory appeal. 30 The court then found that mandamus was the 
only adequate way for the City to seek review of the district court's 
order and prevent irreparable harm from disclosure of the sensitive 
intelligence. 3 1 The court further found that the petition presented 
"novel and significant questions[s] of law . . . whose resolution will 
aid in the administration of justice." 32  Accordingly, the court 
granted the City's petition and instructed the trial court to deny the 
motion to compel the production of the reports. 33 

In SEC v. Rajaratnam, the district court ordered production 
of thousands .of wiretapped conversations, obtained by the 
defendants from the prosecutor in parallel criminal proceedings. 34 

Reviewing Mohawk and In re City of New York, the Second Circuit 
concluded that interlocutory appeal of this order was not allowed, 
even though it arose from "statutorily recognized privacy rights" 
rather than "claims of common-law evidentiary privilege." 35 The 
court went on to grant mandamus relief.36 It found that final appeal 

passing noted the general availability of mandamus relief as a "safety valve" after 
Mohawk. 686 F.3d 874, 879 n.4 (8th Cir. 2012).  

29. 607 F.3d 923, 927 (2d Cir. 2010).  
30. Id. at 933.  
31. Id. at 933-35.  
32. Id. at 940.  
33. In re New York, 607 F.3d at 944.  
34. 622 F.3d 159, 165-66 (2d Cir. 2010).  
35. Id. at 168; see also United States v. Punn, 737 F.3d 1, 6-7 (2d Cir. 2013) 

(declining to hear an immediate appeal of an order denying a motion to quash 
grand jury subpoenas directed at third parties).  

36. Rajaratnam, 622 F.3d at 169.

6 [Vol. 34:1
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was not adequate to protect the privacy interest: "Once the 'cat is out 
of the bag,' the right against disclosure cannot later be vindicated." 37 

The court saw a "novel and significant question of law" and found it 
"clear and indisputable" that, given the privacy interest at stake, the 
lower court's order to disclose the conversations-before ruling on 
the legality of the interceptions, and without limiting the disclosure 
to relevant conversations-fell outside the range of permissible 
discretion. 38 

In the same vein, in Balintulo v. Daimler AG, plaintiffs 
brought claims under the Alien Tort Statute (ATS), alleging that 
defendants Daimler, Ford, and IBM violated international law by 
conducting business with the apartheid-era South African 
government-thus facilitating the regime's "race-based depredations 
and injustices." 39 The plaintiffs did not claim that any of South 
Africa's alleged violations of law occurred in the United States, 
because when they sued, no such geographical connection was 
necessary.40 Based in part on that assumption, the trial court denied 
the defendants' motion to dismiss. 41 Defendants sought immediate 
review of that ruling, and while the case was on appeal, the Supreme 
Court held in Kiobel v. Royal Dutch Petroleum Co. that plaintiffs 
may not bring common law suits in the U.S., alleging violations of 
customary international law, based solely on conduct occurring 
abroad. 42 

The Second Circuit appeared open to issuing a writ of 
mandamus if Kiobel had not made mandamus unnecessary: The 
court found that the case raised substantial questions of judicial 
power under the ATS, threatened to affect significant American 
foreign policy objectives, 43 and implicated foreign policy interests 

37. Rajaratnam, 622 F.3d at 170.  
38. Id. at 187-88.  
39. 727 F.3d 174, 180 (2d Cir. 2013).  
40. Id. at 180-81.  
41. Id. at 181.  
42. Id.; Kiobel v. Royal Dutch Petrol. Co., 133 S. Ct. .1659, 1668-69 (2013).  
43. Balintulo, 727 F.3d at 182-83; accord EM Ltd. v. Rep. of Arg., 695 F.3d 

201, 206-07 (2d Cir. 2012) (finding that a post-judgment discovery order against a 
foreign sovereign is reviewable as a collateral order).

Winter 2015] 7



THE REVIEW OF LITIGATION

that could not "be vindicated by waiting until final judgment."4 4 In 
light of Kiobel, however, the court found that the defendants could 
seek the dismissal of all of the plaintiff's claims and prevail before 
discovery with a motion for judgment on the pleadings. 45 

A similar situation arose in Linde v. Arab Bank, PLC,46 

which involved discovery sanctions arising from litigation about the 
responsibility of international financial institutions for the 9/11 
attacks. After finding that collateral order review was unavailable, 
the Second Circuit considered mandamus, noting that in a complex 
international dispute "[m]echanical or overbroad rules of thumb are 
of little value; what is required is a careful balancing of the interests 
involved and a precise understanding of the facts and circumstances 
of the particular case."47 

From that starting point, the court found that the "overall 
balancing" of interests was not an abuse of discretion and that the 
sanctions, although "substantial," were "not equivalent to a default 
judgment." 48 Interestingly, the court ended by reminding that its 
holding "should not be read . . . to preclude a future court from 
holding that the district court erred in imposing the sanctions" and 
noting that post-judgment review would use a less deferential 
standard.49 The case is significant in its own right, and speaks to 
important issues of international law, but is of limited importance on 
the Mohawk issue addressed in this Article because of its unusual 
complexity.  

Finally, a brief analysis of Mohawk in the criminal context 
arose in United States v. Doe, when one of several defendants sought 
to appeal an order allowing disclosure to his co-defendants of his 
proffered statements. 50 Finding that the matter could not be 

44. Balintulo, 727 F.3d at 188 (quoting statement of interest from United 
States government but declining to address the merits of the arguments on the 
issue).  

45. Id. at 174.  
46. 706 F.3d 92 (2d Cir. 2013), cert. denied, 134 S. Ct. 2869 (2014).  
47. Id. at 108 (quoting United States v. First Nat'l City Bank, 396 F.2d 897, 

901 (2d Cir. 1968).  
48. Id.  
49. Id. at 108-09.  
50. 562 F. App'x 20, 21 (2d Cir. 2014).

8 [Vol. 34:1
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appealed as a collateral order,51 the Second Circuit construed the 
appeal as a request for mandamus relief and also found that relief 
was unavailable. 52 It observed that "disclosure of proffer statements 
such as these is a common practice" and that "[t]he benefits of 
resolving anticipated issues before [trial] may in this instance be 
attenuated" in light of likely tactical moves by the parties in response 
to the district court's ruling. 53 

B. Third Circuit 

The case of United States ex rel Gohil v. Aventis 
Pharmaceuticals, Inc. involved an order that allowed discovery of a 
qui tam relator's communications with the government.54 

Apparently conceding that Mohawk foreclosed an interlocutory 
appeal, the relator sought mandamus relief.55 The court recognized 
that Mohawk acknowledged the availability of mandamus in 
"extraordinary circumstances." 5 6 Using the same three-prong test as 
the Second Circuit, the Third Circuit Court of Appeals held that 
mandamus would not issue under these circumstances. 57 First, 
quoting Mohawk, the court reaffirmed that "post[-]judgment appeals 
generally suffice to protect the rights of litigants and assure the 
vitality of the attorney-client privilege." 58 Second, the court was not 
convinced there were no other adequate means to obtain relief.59 

Finally, the court found the harm limited because "[t]he documents 
... by no means reveal a complete litigation strategy," and echoed 

51. Doe, 562 F. App'x at 21 (citing and applying United States v. Culbertson, 
598 F.3d'40, 46 (2d Cir. 2010)).  

52. Id.  
53. Id.  
54. 387 F. App'x 143, 145-46 (3d Cir. 2010).  
55. Id. at 144.  
56. Id. at 146.  
57. Id. at 146-47.  
58. Aventis, 387 F. App'x at 146 (quoting Mohawk Indus., Inc. v. Carpenter, 

558 U.S. 100, 109 (2009)).  
59. Id. at 147.

Winter 2015] 9
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the Mohawk Court's concern that appellate courts should not 

"repeatedly intervene to second-guess prejudgment rulings." 60 

In the case of In re Beard, Jose Uderra, a convicted murderer 

and arsonist, sought discovery of police and prosecution files from 

his case and similar crimes in a habeas proceeding. 61 The district 

court granted the motion in part and the prosecution sought a writ of 

mandamus.62 Reviewing Mohawk, the court observed that the 

normal appeals process ordinarily gives adequate opportunity to 

obtain relief from a pretrial discovery order: "Accordingly, civil 

litigants must wait until after final judgment to vindicate their rights 

relative to such orders." 63 Recognizing that it had discretion to issue 

a writ of mandamus to "correct the most serious and fundamental 
District Court errors concerning pretrial discovery matters," the court 

held that mandamus was not appropriate because the State's claim 

could sufficiently be addressed "in the course of an ordinary 

appeal." 64 The court pointed out that a "claim of legal error in a 

discovery decision' generally does not fall within [the court's] 
mandamus authority." 65 

C. Fourth Circuit 

The Fourth Circuit briefly discussed the issue in United 

States v. Myers,66 in which the defendant failed to produce 

subpoenaed items on the grounds of work product and 

attorney-client privilege. 67  The district court found him in civil 

contempt.68 In reviewing Mohawk, the court acknowledged the 

60. Aventis, 387 F. App'x at 147 (quoting Mohawk Indus., Inc. v. Carpenter, 

558 U.S. 100, 107 (2009)).  
61. 383 F. App'x 136, 137 (3d Cir. 2010).  
62. Id.  
63. Id. at 138.  
64. Id. at 139-40.  
65. In re Beard, 383 F. App'x at 139 (emphasis added). Additionally, in the 

case of In re Grand Jury, the Third Circuit reviewed the general effect of Mohawk 

on the immediate review of contempt rulings related to discovery. 705 F.3d 133, 

144-46 (3d Cir. 2012). While informative and well-reasoned, that opinion does 

not address the mandamus issue addressed by this Article.  

66. 593 F.3d 338 (4th Cir. 2010).  
67. Id. at 340-41.  
68. Id. at 342.
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importance of attorney-client privilege, but held that post-judgment 
appeals were adequate to shield litigants from unlawful violation of 
their rights.69 The appellate court is able to "remedy the improper 
disclosure of privileged material . . by vacating an adverse 
judgment and remanding for a new trial in which the protected 
material and its fruits are excluded from evidence." 70 The court 
noted, however, that under Mohawk, the defendant had numerous 
alternative avenues for review apart from the collateral order 
doctrine, including a request for mandamus.7 ' 

D. Fifth Circuit 

The appellant in All Plaintiffs v. Transocean Offshore 
Deepwater Drilling, Inc. (the multidistrict litigation relating to 
Deepwater Horizon) challenged an order requiring him to submit to a 
psychiatric exam and supply medical records. 72  In applying 
Mohawk, the Fifth Circuit noted that the "decisive consideration is 
whether delaying review until the entry of final judgment 'would 
imperil a substantial public interest' or 'some particular value of a 
high order."'7 3 Consequently, the majority held that the discovery 
order was not effectively unreviewable at the end of the case because 
the district court could exclude any improperly obtained evidence. 74 

The majority recognized that the order burdened the petitioner, but 
"given the other established avenues for appellate review of a 
discovery or preliminary order such as this," immediate interlocutory 
review of "the entire class of relevant orders" was not justified. ' 

69. Myers, 593 F.3d at 347.  
70. Id. at 346 (quoting Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 106 

(2009)).  
71. Id. at 347. Additionally, in In re Kolon Industries, Inc., the Fourth Circuit 

found jurisdiction over a discovery ruling involving disclosure to a foreign county 
as a collateral order, and accordingly denied an accompanying mandamus petition 
as moot. 479 F. App'x 483, 485 (4th Cir. 2012).  

72. '505 F. App'x 355, 355-57 (5th Cir. 2013).  
73. Id. at 358.  
74. Id.  
75. Id. at 359; see also In re LeBlanc, 559 Fed. App'x 389, 393 (5th Cir.  

2014) ("The petitioners received much of the relief they sought in their motion for 
a protective order: the district court directed them to turn over the requested 
information, but prohibited any party from receiving or sharing the information
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The court further noted that the fact that an order "'may 

burden litigants in ways that are only imperfectly reparable by 
appellate reversal . . . has never sufficed' to satisfy the 
unreviewability condition of the collateral order doctrine." 7 6  A 
concurrence noted that mandamus relief was available (although the 
petitioner had not sought it), and that some factors weighed in favor 
of granting relief while others did not.77 In particular, the 
concurrence noted that the petitioner "d[id] not specifically and 
urgently complain that the examination itself would jeopardize his 
mental or emotional well-being." 78 

E. Sixth Circuit 

In Swanson v. DeSantis, the district court partially stayed a 
habeas proceeding. 79 The State appealed, and the Sixth Circuit 
declined to find an appealable collateral order, noting that 
"[a]voiding piecemeal litigation in the district court does not justify 

other than [plaintiff], his counsel, his approved experts, and court personnel. The 

petitioners have not shown that the district court clearly and indisputably abused 

its discretion in ordering the limited discovery to a narrowly circumscribed list of 

recipients.").  
76. Transocean, 505 F. App'x at 358 (citing Mohawk Indus., Inc. v.  

Carpenter, 558 U.S. 100, 107 (2009)).  
77. Id. at 360 (Dennis, J., concurring).  
78. Id. In October 2014, the Fifth Circuit denied mandamus relief on the eve 

of trial in a high-stakes False Claims case, In re Trinity Industries, Inc., but took 

the unusual step of making an additional statement: 

The court is compelled to note, however, that this is a close case.  
The writ is timely and the litigation stakes-the potential for a $1 billion 
adverse judgment-are unusually high. This court is concerned that the 

trial court, despite numerous timely filings and motions by the defendant, 

has never issued a reasoned ruling rejecting the defendant's motions for 

judgment as a matter of law.  

In re Trinity Indus., Inc., No. 14-41067, at *1 (5th Cir. Oct 10, 2014), 

http://600camp.com/wp-content/uploads/2014/1 0/In-re-Trinity-Industries-Inc..pdf.  
This statement illustrates another approach to the Mohawk limitation on 

interlocutory appeals-declining to hear the case but suggesting the outcome on 

final review.  
79. 606 F.3d 829, 830-31 (6th Cir. 2010).
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piecemeal litigation in the court of appeals."8 0 Acknowledging that 
this conclusion "leaves one last-truly last-potential form of 
interim appellate relief: a mandamus petition," the court declined to 
treat the appeal as such, stating that the unsettled procedural posture 
below needed more clarity "before [the court would] consider 
interfering with [the district court's] processing of the case." 81 

In the same vein, United States v. Contents of Woodforest 
National Bank Account No. XXX0017 addressed the interlocutory 
review of a stay order in the context of a civil forfeiture 
proceeding.82 Following Mohawk and Swanson, the Sixth Circuit 
again concluded that a "stay that relates only to the progress of the 
litigation ... is not immediately appealable." 83 The court noted that 
in appropriate cases, "a notice of appeal may be construed as a 
petition for relief in mandamus,"8 4 but declined to do so because the 
district court had acted within its statutory authority and the 
appellant had not made a "sufficiently strong showing of a 
due-process violation." 85 

F. Seventh Circuit 

In the case of In re Whirlpool Corp., LG Electronics sued 
Whirlpool for trademark infringement over the design of a dryer.86 

LG sought discovery of communications between Whirlpool's 
attorneys and outside advertising agencies. 87 Whirlpool asserted its 
own attorney-client privilege and a common interest privilege with 
the agencies. 88  The district court rejected both arguments and 

80. Swanson, 606 F.3d at 833.  
81. Id. at 834-35.  
82. No. 11-3724, 2011 WL 5373991, at *1 (6th Cir. Oct. 31, 2011).  
83. Id. at *1 (citing Swanson, 606 F.3d at 832).  
84. Id. at *2 (citing Gresham v. Corr. Med. Servs., Inc., 650 F.3d 628 (6th 

Cir. 2011)).  
85. Id. (citing United States v. Salti, 579 F.3d 656, 672 (6th Cir. 2009)).  
86. 597 F.3d 858, 859 (7th Cir. 2010).  
87. Id.  
88. Id.
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ordered disclosure. 89 Whirlpool filed an appeal and a petition for 
writ of mandamus. 90 

The Seventh Circuit found no jurisdiction over the direct 

appeal under Mohawk, as "rulings that allegedly infringe upon the 

attorney-client privilege are not appealable as collateral orders." 9 ' 
As to mandamus, Whirlpool argued that the unavailability of 
collateral appeal required the court to relax its usual standards for 
granting mandamus relief.92 The court explicitly rejected this 
argument, emphasizing that the petitioner still needed to show "both 
that the challenged district court order will be effectively 
unreviewable . . . and also that the order is patently erroneous or 
usurpative in character." 9 3  Accordingly, the court held that 

Whirlpool failed to show the ruling was erroneous. 94 

The Seventh Circuit further addressed Mohawk-in JPMorgan 

Chase Bank, N.A., v. Asia Pulp & Paper Co., which involved 
post-judgment asset discovery in a contentious international contract 
dispute. 9 The court found that the lower court's order compelling 
discovery was not final and appealable, reasoning that "[i]f the 
privilege claim in Mohawk Industries failed to satisfy the 
requirements of the collateral-order doctrine, it's hard to see how the 
present claim could qualify." 96 The court concluded that Asia Pulp 
had failed to show that the asset discovery was "effectively 
unreviewable," and that the "procedural options that the Supreme 
Court found to be adequate alternatives for review of the privilege 
claim in Mohawk ... are also available here." 97 

In the case of In re Petition of Boehringer Ingelheim 
Pharmaceuticals, Inc., several suits against Boehringer alleged that 

89. Whirlpool, 597 F.3d at 859.  
90. Id.  
91. Id. at 860.  
92. Id.  
93. Whirlpool, 597 F.3d at 860.  
94. Id.  
95. 707 F.3d 853, 860 (7th Cir. 2013).  
96. Id. at 869.  
97. Id.; see also Ott v. City of Milwaukee, 682 F.3d 552, 555 (7th Cir. 2012) 

(rejecting a discovery appeal because "[w]e find immaterial the fact that this case 

involves a discovery order directed at nonparties whereas Mohawk Industries 
involved parties to the case").
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the company gave inaccurate warning labels on a prescription 
blood-thinning drug.98 The district judge sanctioned Boehringer for 
discovery abuse. 99 Boehringer petitioned the Seventh Circuit for a 
writ of mandamus.100 The court found the .nonmonetary sanction 
"deeply troubling," as it required thirteen employees of Boehringer, 
all of whom worked in Germany, to give their depositions in New 
York City.1 01 Yet, before the sanctions, the parties had agreed those 
employees would give their depositions in Amsterdam.102  The 
Seventh Circuit recognized that Mohawk refused to include 
discovery orders within the -class of appealable collateral orders, but 
concluded that this case was "one of those rare 'safety valve' cases" 
in which mandamus relief was appropriate. 103 The court gave three 
reasons: "[(1)] [B]ecause of the risk of international complications 
arising from a U.S. judge's having ordered foreigners to be brought 
to the United States to be deposed, when there is no legal authority 
for such an order; [(2)] because alternative sanctions are readily 
available; and [(3)] because the particular sanction punishes 
innocents .. 104 

A dissent argued that mandamus was not appropriate because 
alternative remedies, like refusing to comply with the court.order, 
were available. 105 As the dissent saw matters, despite the availability 
of alternative remedies, defendants "just seem[ed] too weak-kneed to 

98. 745 F.3d 216, 217 (7th Cir. 2014).  
99. Id.  
100. Id.  
101. Id. at 218.  
102. Boehringer, 745 F.3d at 218.  
103. Id. at 219 (citing Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 111 

(2009)).  
104. Id. at 219-20. Before long, the Seventh Circuit granted mandamus 

relief-despite the collateral order doctrine-as to a substantive ruling about the 
dismissal of claims arising from the defendant banks' alleged involvement in the 
Holocaust. See Abelesz v. OTP Bank, 692 F.3d 638, 645 (7th Cir. 2012) ("We 
dismiss [defendants'] appeals for lack of appellate jurisdiction. Their petitions for 
writs of mandamus are granted, however, based on an unusual combination of the 
extraordinary nature of this litigation and the complete absence of any arguable 
basis for exercising general personal jurisdiction over [them] in a U.S. court.").  

105. Boehringer, 745 F.3d. at 220-21 (Hamilton, J., dissenting).  
Interestingly, Judge Hamilton wrote the opinion in the Abelesz case. Abelesz, 638 
F. 3d at 644.
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use them."106  "[T]his is a major league discovery dispute in 
highstakes international litigation. Refusing to comply with a 
discovery order you believe is unlawful is the respectful course and 
the orderly procedure." 107 Explaining further, the dissent pointed out 
that refusal "makes a party think hard about how important the issue 
is and how confident it is in its position," and consequently, is the 
more "respectful" method of challenging a discovery sanction. 108 

The dissent also argued that "[g]iven the district court's broad 
powers to impose much more draconian discovery sanctions ... this 
much milder sanction should be within the court's power" and 
warned that "[a] revised package of sanctions . . . may leave 
defendants wishing they had just complied with the order to do some 
depositions in New York."1 09 

G. Ninth Circuit 

In Hernandez v. Tanninen, in response to the Tanninens' 
summary judgment motion, Hernandez relied on handwritten notes 
and an affidavit from his former attorney, Gregory Ferguson.110 
After the motion for summary judgment was ultimately defeated, the 
Tanninens moved to compel Ferguson's entire file, arguing that 
Hernandez's reliance on his former attorney as a summary judgment 
witness meant "any privilege that once existed with respect to 
Ferguson was waived entirely." 11 1  The district court agreed and 
ordered Hernandez to produce all of the documents listed in the 
privilege log.112 The Ninth Circuit swiftly concluded that it lacked 
traditional appellate jurisdiction: "The reasoning of Mohawk, which 
eliminated collateral order jurisdiction on appeals of disclosure 

orders adverse to the attorney-client privilege, applies likewise to 
appeals of disclosure orders adverse to the attorney work product 
privilege." 1 1 3 

106. Boehringer, 745 F.3d at 221.  
107. Id. (emphasis omitted).  
108. Id. at 222.  
109. Id. at 227.  
110. 604 F.3d 1095, 1098 (9th Cir. 2010).  
111. Id.  
112. Id.  
113. Id. at 1098-99.
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Treating the appeal as a petition for a writ of mandamus,114 

the court listed the five factors that the Ninth Circuit uses as 
"guidelines" for mandamus relief.'15 Applying this analysis, the 
court concluded that the first three factors were clearly satisfied and 
that the waiver of both the attorney-client and work product 
privilege was "particularly injurious." 1 16 Consequently, the court 
held that it was appropriate to grant a writ of mandamus "to correct 
the district court's overbroad privilege ruling."117 

In Perry v. Schwarzenegger, the Ninth Circuit confronted a 
dispute about whether internal documents about the marketing 
strategy for "Proposition 8," the California same-sex marriage ballot 
initiative, were protected from discovery by the First Amendment.118 

Reviewing an order that allowed their discovery, the court 
distinguished Mohawk on several grounds, stating that unlike in 
Mohawk, the privilege implicated was exceptionally important, an 
immediate chilling effect could result, and the privilege was "rarely 
invoked" so its review would not risk "significant 'institutional 
costs."'119 The court did not resolve the issue, however, noting 
simply that Mohawk's applicability was "a close question." 

The court instead relied on mandamus to decide the case.1 20 

Consistent with Hernandez, the court considered the five Bauman 

114. Hernandez, 604 F.3d at 1099; see also Richards v. Holsum Bakery, 
Inc., 539 F. App'x 738, 740-41 (9th Cir. 2013) (construing notice of appeal about 
a sanctions order as a mandamus petition, and then denying it).  

115. Referred to as the "Bauman factors," the factors ask: (1) whether 
petitioner had no other means to obtain relief; (2) whether petitioner would be 
damaged or prejudiced in a way not correctable on appeal; (3) whether the lower 
court's order was clearly erroneous as a matter of law; (4) whether the lower 
court's order is an often repeated error; and (5) whether the lower court's order 
presented a new or important issue of first impression. Hernandez, 604 F.3d at 
1099 (citing Bauman v. U.S. Dist. Court, 557 F.2d 650, 654-55 (9th Cir. 1977)).  

116. Id. at1102.  
117. Id. But see Uehling v. U.S. Dist. Court for the E. Dist. of Cal., 556 F.  

App'x 587, 587 (9th Cir. 2014) (denying mandamus relief as to a privilege issue 
involving deposition questions, finding no clear error and that the petition did not 
"raise particularly new, injurious, or oft-repeated legal issues").  

118. 591 F.3d 1147, 1152 (9th Cir. 2009) (quoting Mohawk Indus., Inc. v.  
Carpenter, 558 U.S. 100, 101 (2006)).  

119. Id. at 1155-56 (quoting Mohawk, 558 U.S. at 101).  
120. Id.at1156.
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factors and concluded that "adequate, alternative means of review 
are unavailable; the harm to Proponents and to the public interest is 
not correctable on appeal; the district court's discovery order is 
clearly erroneous; and it presents a significant issue of first 
impression that may repeatedly evade review." 12 1 Thus, the court 
found the matter was "an extraordinary case in which mandamus 
review [was] warranted." 122 

A similar situation and analysis arose in Islamic Shura 
Council of Southern California v. FBI, in which the Ninth Circuit 
reviewed the Government's petition for mandamus as to an order 
requiring production of an investigative file pursuant to the Freedom 
of Information Act (FOIA).123 The court first reviewed the elements 
of the collateral order doctrine, noting its uncertainty as to the 
requirement that the appeal be "completely separate" from the 
merits, but bypassed that point by granting mandamus relief. 124 The 
court found the district court's order to unseal the file "clearly 
erroneous as a matter of law," and justifyied a writ of mandamus 
because it presented "new and important problems." 125 And in the 
case of In re Perez, the Ninth Circuit followed a similar analysis and 
granted mandamus relief to stop disclosure of information about 
informants used by the Department of Labor, finding that "the 
limitation the district court placed on when the informants privilege 
attaches is novel, unjustified, and clearly erroneous as a matter of 
law." 126 

On the other hand, the Ninth Circuit denied mandamus relief 
in United States v. Guerrero as to the disclosure of a capital murder 
defendant's pretrial competency proceedings, finding no clear error 
in the district court's handling of a complicated and novel issue 
about the public's right to access court records. 127 And in Metabolic 
Research, Inc. v. Ferrell, the court found that denial of a motion to 

121. Perry, 591 F.3d at 1159.  
122. Id. at 1157. But see In re Anonymous Online Speakers, 661 F.3d 1168, 

1177 (9th Cir. 2011) (rejecting mandamus relief for Anonymous Online Speakers 

because the district court did not clearly err in its legal analysis).  
123. 635 F.3d 1160, 1163-64 (9th Cir. 2011).  
124. Id. at 1164.  
125. Id.at1165.  
126. 749 F.3d 849, 855 (9th.Cir. 2014).  
127. 693 F.3d 990, 1004 (9th Cir. 2012).
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dismiss under Nevada's anti-SLAPP statute was not a collateral 
order, and observed: "We have had recourse to the writ of mandamus 
to protect [F]irst [A]mendment rights where we feared that the 
Mohawk decision foreclosed collateral order appeals. [But 
Appellant] did not.... seek mandamus in this Court." 128 

H. Tenth Circuit 

In contrast to the Ninth Circuit's handling of a First 
Amendment privilege issue in Perry v. Schwarzenegger,12 9 the Tenth 
Circuit rejected a similar claim in the case of In re Motor Fuel 
Temperature Sales Practices Litigation.13 0 As to Mohawk, the court 
went further than Perry and found an affirmative bar to interlocutory 
review of the issue. 13 1 The court also rejected mandamus relief, 
finding that "the weight of existing authority instructs that the party 
claiming a First Amendment privilege in an objection to a discovery 
request bears the burden to make a prima facie showing of the 
privilege's applicability." 132 The appellants also sought mandamus 
because the lower court "too narrowly limit[ed] the type of 
consequences that suggest a chill on First Amendment rights," and 
"overstat[ed] the [prima facie] burden." 133 The Tenth Circuit also 
rejected this argument, calling the evidence for the appellant's prima 
facie case "minimal and equivocal" and decided the appellants 
"fail[ed] to explain how their main contention on this point . . .  
[would] hinder their associational rights." 134 

McClendon v. City of Albuquerque involved a class action 
against the City of Albuquerque by inmates of the City's jail. 135 The 
defendants argued that an order withdrawing approval of a class 

128. 693 F.3d 795, 803 (9th Cir. 2012) (citing Perry v. Schwarzenegger, 591 
F.3d 1147, 1154-56 (9th Cir. 2009)).  

129. See supra Part 111(G) (holding that Perry presented an extraordinary 
case and warranted mandamus review because of the exceptionally important 
privilege involved).  

130. 641 F.3d 470, 476 (10th Cir. 2011).  
131. Id. at 487.  
132. Id. at 488.  
133. Id. at 489 (alteration in original) (internal quotation marks omitted).  
134. In re Motor Fuel, 641 F.3d at 489-90.  
135. 630 F.3d 1288, 1290-91 (10th Cir. 2011).
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settlement was a final judgment because it came after the district 
court's order approving the parties' settlement.1 36 The Tenth Circuit 
rejected this argument, holding that the "district court's challenged 
order essentially indicates that any prior final decision.is defunct, 
gone, and further litigation on the merits must resume, and the usual 
rule that [the court] must not interfere with ongoing district court 
proceedings governs." 13 7  In other words, by "the defendants' 
estimation, any post-judgment order is automatically subject to 
appellate review."1 3 8 Additionally, the court found that the "undoing 
of a settlement agreement is not among those matters appealable" 
undera the collateral order doctrine.139 The court expressed apparent 
frustration at the lack of a mandamus petition, as "the defendants, 
like all litigants, have (and always had) the ability to seek 
mandamus, which functions not only to confine district courts to 
their jurisdiction but also to. 'compel [them] to exercise [their] 
authority when it is [their] duty to do so."' 140 

In United States v. Copar Pumice Co., the Government sued 
over the operation of a pumice mine, and served-discovery requests 
that asked the defendants to "[i]dentify and describe all legal advice 
provided to Defendants regarding the legality of the mining, 
transportation, processing, marketing, trade, gift or sale of 
pumice." 141 Defendants claimed the information was protected by 
attorney-client privilege, but the magistrate agreed with the 
Government and concluded that the defendants had waived the 
privilege. 142 

In the resulting appeal, the Tenth Circuit affirmed that in 
Mohawk "the Supreme Court held that 'the collateral order doctrine 
does not extend to disclosure orders adverse to the attorney-client 

136. McClendon, 630 F.3d at 1293.  
137. Id.  
138. Id. at 1292.  
139. Id. at 1295.  
140. McClendon, 630 F.3d at 1298 (citing In re Antrobus, 519 F.3d 1123, 

1124 (10th Cir. 2008) (internal quotation marks omitted)). See also United States 
v. Wampler, 624 F.3d 1330, 1339 n.5 (10th Cir. 2010) ("And, of course, 
mandamus procedures supply another possible avenue for relief, though one the 
defendants in this case have not sought to pursue.").  

141. 714 F.3d 1197, 1202 (10th Cir. 2013) (alteration in original).  
142. Id. at 1203.
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privilege,' because '[e]ffective appellate review can be had by other 
means."'99143 The defendants sought to distinguish Mohawk because 
the "subpoenaed documents were sought from a nonparty," but the 
court found this argument unpersuasive, concluding that the other 
potential avenues for review-mandamus, certifying the appeal, and 
incurring sanctions-were still available, and the defendant had 
failed to "mention these available avenues, or explain how the 
unavailability of one of these three avenues would render Mohawk 
wholly distinguishable." 144 Further, the court stated that even if all 
of these "avenues of review" had been foreclosed, defendants would 
still have been able to "seek post-judgment review." 145 Defendants 
also requested that the court construe their notice of appeal as a 
petition for a writ of mandamus. 146 However, the court found that 
"[b]ecause Defendants [had] an adequate avenue for relief and [did 
not show] that disclosure of the information requested render[ed] 
impossible any meaningful post-judgment appellate review" and 
"[did] not assert[] or explain[] how the district court's ruling[] ...  
[was] a clear usurpation of power or a gross abuse of discretion" 
mandamus was not warranted. 147 

I. D.C. Circuit 

The D.C. Circuit thoroughly reviewed the availability of 
mandamus after Mohawk in an important case about a company's 
attorney-client privilege, In re Kellogg Brown & Root, Inc. 148 . The 
district court ordered production of an internal investigation that 
Kellog, Brown & Root, Inc. (KBR) contended was protected by 
Upjohn Co. v. United States,149 and concluded that the investigation 
was instead motivated by regulatory requirements.150 The D.C.  
Circuit found error, concluding: "[T]here can be no serious dispute 

143. Copar, 714 F.3d at 1205 (quoting Mohawk Indus., Inc. v. Carpenter, 
558 U.S. 100, 114 (2009)) (alteration in original).  

144. Id.  
145. Id. at 1205-06.  
146. Id. at 1210.  
147. Copar, 714 F.3d at 1210 (internal quotation marks omitted).  
148. 756 F.3d 754 (D.C. Cir. 2014).  
149. 449 U.S. 383 (1981).  
150. In re Kellogg Brown & Root, 756 F.3d at 758.
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that one of the significant purposes of the KBR internal investigation 
was to obtain or provide legal advice." 51 The court then granted 
mandamus, rejecting an argument that Mohawk foreclosed all 
interlocutory review of privilege issues, and noting that "[t]he 
novelty of the District Court's privilege ruling, combined with its 
potentially broad and destabilizing effects in an important area of 
law, convinces us that granting the writ is 'appropriate under the 
circumstances."'

15 2 

J. Federal Circuit 

The unique docket of the Federal Circuit has presented 
several appellate situations involving interlocutory orders. Its first 
post-Mohawk opinion in the area was In re United States, which 
involved an Indian tribe's assertion of the "fiduciary exception" 
against the Government's claim of attorney-client privilege.153 The 
court acknowledged that Mohawk -allowed mandamus review to 
correct a "particularly injurious or novel privilege ruling,"' 54 but 
rejected the Government's petition.' 5 5 It found that "[i]nstead of 
'avoid[ing] the development of doctrine that would undermine the 
[attorney-client] privilege,' the trial court correctly demarcated the 
privilege's limits" in this unique situation. 156 

Then, in the case of In re Shared Memory Graphics LLC, the 
Federal Circuit granted mandamus relief to reverse a disqualification 
order, finding that forcing a party to "have gone through the 
litigation without the counsel of its choice" was the kind of 
irreparable injury that the Mohawk "safety valve" addressed.' 57 A 
writ of mandamus was appropriate because the petitioner showed the 

151. In re Kellogg Brown & Root, 756 F.3d at 760.  
152. Id. at 763 (quoting Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 

381 (2004)).  
153. 590 F.3d 1305, 1306 (Fed. Cir. 2009).  
154. Id. at 1308-09 (citing and quoting In re Seagate Tech., LLC, 497 F.3d 

1360, 1367 (Fed. Cir. 2007) (en banc)).  
155. Id. at 1317.  
156. Id. (quoting In re Regents of the Univ. of Cal., 101 F.3d 1386, 1387 

(Fed. Cir. 1996)) (alteration in original).  
157. 659 F.3d 1336, 1340 (Fed. Cir. 2011).
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movant had "clearly and indisputably waived the 
conflict-of-interest" at issue. 158 

After those initial grants of mandamus writs, the Federal 
Circuit denied mandamus relief in a dispute about the confidentiality 
of settlement negotiations in the case of In re MSTG, Inc. 159 The 
court acknowledged that the writ of mandamus was theoretically 
available to a claim of confidentiality,1 60 but found no entitlement to 
the writ as to these specific discussions. 161 The court went on to 
deny mandamus relief, citing Mohawk as to various privilege 
disputes in the cases of In re Lawson Software, Inc.,162 In re 

Shukh,163 and In re Shelbyzme LLC.164 

IV. CONCLUSION 

Mandamus review of pretrial rulings is alive and well after 
Mohawk. Every federal circuit court to address the matter has 
acknowledged that Mohawk left mandamus review available as a 
"'safety valve[]' for promptly correcting serious errors" by trial 
courts and has not hesitated to consider a mandamus petition that 
challenges a pretrial order. 165 

However, the standards for mandamus are demanding and 
circuit courts also show great sensitivity to the problems of 
inefficient, "piecemeal" appeals. To avoid encouraging interlocutory 
appeals from common pretrial orders, courts place great weight on 
the concept of a "novel" issue, such as the police records before the 

158. In re Shared Memory, 659 F.3d at 1338.  
159. 675 F.3d 1337, 1339 (Fed. Cir. 2012).  
160. In re MSTG, 675 F.3d at 1341-42; see also In re United States, 669 

F.3d 1333, 1336-37 (Fed. Cir. 2012) (granting mandamus relief to protect 
statutory privacy rights about tax returns).  

161. In re MSTG, 675 F.3d at 1347-48.  
162. 494 F. App'x 56, 57-58 (Fed. Cir. 2012).  
163. 485 F. App'x 437, 438 (Fed. Cir. 2012).  
164. 547 F. App'x 1001, 1002 (Fed. Cir. 2013).  
165. Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 114 (2009) (alteration 

in original).
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Second Circuit in In re the City of New York, 166 the wiretapped 
communications before that same court in SEC v. Rajaratnam,167 the 
First Amendment issue addressed by the Ninth Circuit in Perry v.  
Schwarzenegger,168 and the confidential investigation records before 
that court in Islamic Shura Council of Southern California v. FBI.169 

But novelty is not enough. Courts repeatedly stress that an 
issue must also be important to warrant mandamus relief. Critically, 
though, the importance of an issue cannot derive from the fact that it 
arises repeatedly in a large number of cases. If a court did reach 
such a conclusion, it would run squarely into Mohawk's admonition 
about "categories" of rulings that should not receive interlocutory 
scrutiny.170 Allowing mandamus review of an issue because it 
frequently occurs would allow review of precisely the kind of 
"category" that Mohawk forbids. 171 

Accordingly, in defining the importance of an issue, courts 
use other standards. The survey reveals at least four such metrics.  
First, courts may focus on the abstract importance of the right at 
issue in the case, such as the discussion of the First Amendment 

166. 607 F.3d 923, 940-43 (2d Cir. 2010); see supra Part III(A) (examining 
the Second Circuit's finding that a petition presented a novel question whose 
resolution will aid in the administration of justice).  

167. 622 F.3d 159, 170 (2d Cir. 2010); see supra Part III(A) (examining the 
Second Circuit's grant of mandamus review in Rajaratnam which was based, in 
part, on the novel question of law presented).  

168. 591 F.3d 1147, 1156 (9th Cir. 2009); see supra Part III(G) (discussing 
that in Perry, the Ninth Circuit granted mandamus review on the fact that the issue 
presented was an issue of first impression).  

169. 635 F.3d 1160, 1165 (9th Cir. 2011); see supra Part III(G) (examining 
the grant of mandamus review based on the novel nature of the question presented 
in Islamic Shura Council of Southern California).  

170. See Mohawk, 558 U.S. at 112 (stating that the collateral order doctrine 
applies to "the entire category to which a claim belongs," not an individual claim); 
see also supra Part II (discussing the Supreme Court's classification of rulings that 
should not receive interlocutory review).  

171. See, e.g., All Plaintiffs v. Transocean Offshore Deepwater Drilling, 
Inc., 505 F. App'x 355, 358 (5th Cir. 2013) (stating that the question of whether a 
district court order is subject to interlocutory appeal is determined on a categorical 
rather than individual basis).
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issue by the Ninth Circuit in Perry1 or the Indian rights before the 
Federal Circuit in the case of In re United States. 173 

Second, courts emphasize the effect on third parties who are 
not directly involved in the litigation. For example, the possible 
effects on the foreign witnesses before the Seventh Circuit in In re 
Boehringer Ingelheim Pharmaceuticals, Inc., 174 the internal political 
information in Perry,175 the police sources in City of New York, 17 6 

and the investigative files in Islamic Shura Council177 all had 
substantial effects on relatively uninvolved third parties.  

A third standard, which builds on the novelty of the ruling at 
hand, examines the destabilizing effect of that new opinion, as the 
D.C. Circuit did in In re Kellogg Brown & Root, Inc. by emphasizing 
the likely effect of the district court's ruling on a seemingly settled 
area of corporate management. 178 

172. 591 F.3d at 1159-66; see supra Part 111(A) (noting that mandamus 
relief may be necessary to protect privacy interests); cf In re Motor Fuel 
Temperatures Sales Practices Litig., 641 F.3d 470, 487-92 (10th Cir. 2011) 
(rejecting a petition for mandamus relief based on First Amendment privilege); 
supra Part 111(H) (discussing the rejection of mandamus relief based on First 
Amendment arguments in the Tenth Circuit).  

173. 590 F.3d 1305, 1317 (Fed. Cir. 2009); see supra Part I1I(J) (examining 
the Federal Circuit's rejection of a petition for mandamus based on attorney-client 
privilege).  

174. 745 F.3d 216, 219-20 (7th Cir. 2014); see supra Part 111(F) (examining 
the Seventh Circuit's grant of mandamus, in part, because the district court lacked 
the authority to require German citizens to be deposed in New York City).  

175. 591 F.3d at 1157; see supra Part 111(G) (examining the Ninth Circuit's 
grant of mandamus, in part, because harm to the public and the proponents of 
Proposition 8 was not correctable on appeal).  

176. 607 F.3d 923, 940-43 (2d Cir. 2010); see supra Part 111(A) (discussing 
the Second Circuit's grant of mandamus in order to prevent "irreparable harm" that 
would result from disclosure of sensitive intelligence reports made by undercover 
police officers).  

177. 635 F.3d 1160, 1165 (9th Cir. 2011); see supra Part III(G) (examining 
the Ninth Circuit's grant of mandamus as to a production. order of an investigative 
file because the order presented "new and important problems").  

178. 756 F.3d 754, 759 (D.C. Cir. 2014); see supra Part III(I) (examining 
the D.C. Circuit's grant of mandamus that was based on the novelty of the district 
court's ruling and its potentially broad and destabilizing effects in an important 
area of law).
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Finally, courts may examine the effect of the ruling on the 
litigation itself. For example, the Ninth Circuit did this in 
Hernandez v. Tannien when it considered the effects of the 
disclosure of privileged information from prior counsel,179 and the 
Federal Circuit did it in In re Shared Memory Graphics LLC with 
respect to the effects of the disqualification of trial counsel. 180 

As the Seventh Circuit reminded in In re Whirlpool Corp., 
the basic standards for the issuance of a writ of mandamus are the 
same-in this context, or any other where the writ is a potential 
remedy.' 8 ' The policy behind Mohawk, however, which discourages 
interlocutory review of categories of common pretrial rulings,18 2 has 
led to some applications of the mandamus standards that are tailored 
in unique ways to this particular context of pretrial rulings. As 
courts develop more experience with such appeals, the five years of 
post-Mohawk Federal case law suggests those techniques will 
become even more sophisticated and tailored to the context.  

179. 604 F.3d 1095, 1099 (9th Cir. 2010); see supra Part III(G) (examining 
the Ninth Circuit's grant of mandamus because the waiver of privilege was 
"particularly injurious").  

180. 659 F.3d 1336, 1340-41 (Fed. Cir. 2011); see supra Part III(J) 
(examining the Federal Circuit's grant of mandamus because forcing a party to 
litigate without the counsel of its choice would cause the kind of irreparable injury 
addressed by the Mohawk "safety valve").  

181. 597 F.3d 858, 860 (7th Cir. 2010); see supra Part III(F) (examining the 
Seventh Circuit's holding that the unavailability of collateral appeal does not relax 
the usual standards for granting mandamus relief and the petitioner still needs to 
show that the district court's ruling is erroneous).  

182. See supra Part II (examining the Supreme Court's emphasis on the 
"entire category to which a claim belongs" in Mohawk).

26 [Vol. 34:1



Warrantless Blood Tests, Drunk Driving, and "Exigent 
Circumstances": Preserving the Liberty Guarantee of 
the Fourth Amendment While Evolving the Exceptions 

to the Warrant Requirement 

Michael A. Sabino, Esq. * and Professor Anthony Michael Sabino** 

PREFACE............................... .............................. 28 
I. INTRODUCTION ...................................................................... 30 
II. THE FOURTH AMENDMENT AND WARRANTLESS SEARCHES: 

ESTABLISHING THE FOUR CORNERSTONES OF THE LIBERTY 

GUARANTEE PROHIBITING UNREASONABLE SEARCHES AND 
SEIZURES............................................................................... 34 
A. The First Cornerstone: Reasonableness as an Imperative 

for Warrantless Searches ............................................. 36 
B. The Second Cornerstone: When the Clear and Present 

Danger of the Destruction of Evidence Excuses a 
Warrantless Search ....................................................... 39 

C. The Third Cornerstone: Brigham City v. Stuart and the 
Advent of the Totality of the Circumstances Test..............43 

D. The Fourth Cornerstone: "Exigent Circumstances" and 
the Fourth Amendment-The Kentucky v. King 
Form ulation.................................................................. 47 

III. SCHMERBER AS THE ROOT OF THE MODERN CONTROVERSY......56 
IV. MCNEELY: A CONFIRMATION OF THE TOTALITY OF THE 

CIRCUMSTANCES TEST .......................................................... 66 
V. A POSTSCRIPT: MARYLAND V. KING AND THE FUTURE OF THE 

FOURTH AMENDMENT .......................................................... 90 

* Former Judicial Fellow, the Hon. Leonard B. Austin, Supreme Court of 
the State of New York, Appellate Division, Second Department; former Judicial 
Law Clerk, the Hon. Kenneth J. Slomienski, Superior Court, New Jersey. Mr.  
Sabino is currently an associate at a national law firm in New York, specializing in 
complex federal litigation. Mr. Sabino dedicates this Article to Mrs. Katlyn 
Roedel Sabino, with love and affection as they begin their lives as a married 
couple.  

** Former Judicial Law Clerk, the late Hon. D. Joseph DeVito, United States 
Bankruptcy Court for the District of New Jersey. Partner, Sabino & Sabino, P.C., 
and Professor of Law, St. John's University, both in New York City. Professor 
Sabino maintains a diversified litigation practice, specializing in complex federal 
litigation. Professor Sabino dedicates this Article to the memory of the late Mary 
Jane Catherine Sabino, Esq.; attorney, professor, author, and most importantly, 
beloved spouse of Anthony and mother of Michael and James. All we do, we do 
with her foremost in our thoughts and forever in our hearts.



THE REVIEW OF LITIGATION

VI. ANALYSIS AND COMMENTARY ............................................. 94 
A. Ker's Reasonableness Requirement...................94 

B. The Destruction-of-Evidence Doctrine as a Check on 

Warrantless Searches.............................96 
C. Brigham City's Totality of the Circumstances................106 

D. King's Exigent Circumstances.................. 108 
E. McNeely's Incorporation of the Four Cornerstones ...... 111 

VII. OUR CODA .............................................................................. 115 
VIII.CONCLUSION ........................................................................... 116 

PREFACE 

"The right of the people to be secure in their persons 
. . . shall not be violated, and no Warrants shall issue, 
but upon probable cause .... " 

In the noble experiment of American freedom, the Fourth 
Amendment serves as a protection for our system of ordered liberty.  
The Fourth Amendment is unyielding in requiring governmental 
agents to obtain a warrant before conducting a search of a citizen or 
property. A warrant is issued only upon a showing of good cause 
made before a "neutral and detached magistrate." 2 The Fourth 
Amendment keeps the American people free from insidious or petty 
governmental intrusions into their homes, their properties or 
possessions, and most of all, their persons.  

Yet as inviolate as the liberty guaranteed by the Fourth 
Amendment is known to be, it has its exceptions-"[A] warrantless 
search of the person is reasonable only if it falls within a recognized 
exception." 3  Over many decades, the Supreme Court has 
meticulously crafted a parsimonious set of exceptions to the warrant 
requirement. Grounded upon what the Supreme Court has decreed 
as "exigent circumstances," the Justices have further combined these 

1. U.S. CONST. amend. IV.  
2. Missouri v. McNeely, 133 S. Ct. 1552, 1558 (2013) (quoting Johnson v.  

United States, 333 U.S. 10, 14 (1948)).  
3. Id.
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exceptions by creating a body of limitations based upon both the 
totality of the circumstances and reasonableness. 4 

At the confluence of these many facets of Fourth Amendment 
jurisprudence is a surprising issue: drunk-driving arrests5 and the 
subsequent warrantless taking of the suspect's blood sample for 
testing.6 Decades ago, the Supreme Court held that in proper and 
strictly delimited circumstances, a warrantless blood test taken in a 
drunk-driving scenario might pass constitutional muster.7  The 
Supreme Court continues to wrestle with the boundaries of that 
exception, as the Justices remain overtly vigilant in confining the 
exception within the borders erected by the Court over the years.  

The Supreme Court recently returned to the issue with 
another freshly-minted landmark case: Missouri v. McNeely. 8 The 
purpose of this Article is to examine this decision, as well as to 
compare and contrast it to prior holdings. In doing so, we hope that 
our analysis and commentary shall ultimately transcend the singular 
issue of warrantless blood testing in drunk-driving cases, important 

4. See infra Part II.  
5. It is beyond peradventure that any police action with respect to suspicion 

of a DWI offense-be it a "stop," a temporary diversion, or a full blown arrest-is 
a restraint upon a person's freedom which constitutes a seizure pursuant to the 
Fourth Amendment, and so triggers the Amendment's liberty guarantee. See Cupp 
v. Murphy, 412 U.S. 291, 297 (1973) (Marshall, J., concurring) ("As we have said 
before, however, 'It is quite plain that the Fourth Amendment governs "seizures" 
of the person which do not eventuate in a trip to the station house and prosecution 
for crime-"arrests" in traditional terminology. It must be recognized that 
whenever a police officer accosts an individual and restrains his freedom to walk 
away, he has "seized" that person."' (quoting Terry v. Ohio, 392 U.S. 1, 16 
(1968))).  

6. To be sure, your authors do not take the crime of drunk driving and its 
tragic toll in human life and concomitant suffering lightly. Rather, we link 
ourselves to the plainspoken wisdom of Justice Blackmun in Welsh v. Wisconsin, 
466 U.S. 740, 755 (1984) (Blackmun, J., concurring), where he righteously 
declared, "I yield to no one in my profound personal concern about . . . the 
continued slaughter upon our Nation's highways, a good percentage of which is 
due to drivers who are drunk or semi-incapacitated because of alcohol or drug[s]." 
Id. Yet that is not to say that, while we deplore the menace that drunk driving 
poses to innocent travelers upon our Nation's highways and byways, we at the 
same time can ignore the gravity of the constitutional question presented here.  

7. Schmerber v. California, 384 U.S. 757, 768-72 (1966).  
8. 133 S. Ct. 1552, 1554 (2013).
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as that issue might be. It is our sincere desire that this Article's 
greatest contribution is its exploration of the Fourth Amendment and 
the great, essential liberty that it protects. The magnificent edifice 
that is the Fourth Amendment has four momentous cornerstones, and 
this Article shall examine each one in turn. Commencing with 
reasonableness as the first among equals, we shall proceed to 
exceptions where the destruction of evidence is at stake, then to the 
totality of the circumstances as the Fourth Amendment's prevailing 
metric, and conclude with the final cornerstone of what constitutes 
"exigent circumstances" that excuse a warrantless search. And 
finally, thus informed, we can put the modern controversy to the 
above tests, and share our thoughts as to the future of the liberty 
guarantee the Fourth Amendment so provides.  

I. INTRODUCTION 

The freedom we enjoy from unreasonable searches and 
seizures as guaranteed by the Fourth Amendment is one of our most 
cherished liberties. Since colonial times, Americans have 
condemned the amorphous and generalized police prerogative to 
search and seize what they want, where they want, when they want 
as an "odious practice." 9 The Fourth Amendment has long been 
regarded as animating the robust proscriptions against government 
intrusions.10 The Fourth Amendment's prohibition against lawless 
searches has been deemed part of the "very essence" of our 
constitutional freedom; its liberty guarantee is as significant to our 
way of life as any of the other hallowed individual rights.11 There is 
an "American pantheon of noble objectives [for] the protection of 
our people," and the Fourth Amendment, with its guarantee of 

9. Ker v. California, 374 U.S. 23, 51 (Brennan, J., dissenting in part); see 
also District of Columbia v. Heller, 554 U.S. 570, 634-35 (2008) ("Constitutional 
rights are enshrined with the scope they were understood to have when the people 
adopted them, whether or not future legislatures or (yes) even future judges think 
that scope too broad.").  

10. Gouled v. United States, 255 U.S. 298, 303-04 (1921).  
11. Id. at 304.
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freedom from unreasonable searches, is a pillar of that magnificent 
edifice of enshrined liberty. 12 

The essential thrust of the Fourth Amendment is to forbid 
searches conducted without the reason and right of law. However, 
searches conducted pursuant to a warrant are not offensive to the 
liberty guarantee. "[T]he provisions of the Warrant Clause-a 
warrant and probable cause-provide the yardstick against which 
official searches and seizures are to be measured."13 The warrant 
requirement plays a vital role in maintaining a free society. Justice 
Jackson explained the necessity of securing a warrant as one of the 
"fundamental distinctions between our form of government, where 
officers are under the law, and the police-state where they are the 
law." 14 

A warrant is important because it allows a neutral magistrate 
to determine probable cause. The Supreme Court has consistently 
preferred the dispassionate, informed, and deliberate 'evaluations of 
magistrates to the hurried actions of law enforcement. 15 The 
Supreme Court has long emphasized that the Fourth Amendment's 
aegis of privacy should not be sacrificed for law enforcement 
expediency.16 Therefore, if the liberty guarantee is to remain 
paramount, exceptions to the warrant requirement must be kept rare 
and be "carefully delineated."17 

The Fourth Amendment's explicit text is often general in 
nature, as it broadly prohibits unreasonable searches and seizures.  
The Fourth Amendment protects all: the guilty, the innocent, and 

12. Maryland v. King, 133 S. Ct. 1958, 1989 (2013) (Scalia, J., dissenting).  
13. New Jersey v. T.L.O., 469 U.S. 325, 359-60 (1985) (Brennan, J., 

concurring in part and dissenting in part).  
14. Johnson v. United States, 333 U.S. 10, 17 (1948).  
15. United States v. Lefkowitz, 285 U.S. 452, 464 (1932).  
16. See Mincey v. Arizona, 437 U.S. 385, 393 (1978) ("[T]he privacy of a 

person's home and property may not be totally sacrificed in the name of maximum 
simplicity in enforcement of the criminal law."); Coolidge v. New Hampshire, 403 
U.S. 443, 481 (1971) ("The warrant requirement has' been a valued part of our 
constitutional law for decades . . . . It is not an inconvenience to be somehow 
'weighed' against the claims of police efficiency."); see also Georgia v. Randolph, 
547 U.S. 103, 115 n.5 (2006) (citing Mincey and Coolidge, with approval).  

17. Kentucky v. King, 131 S. Ct. 1849, 1864 (2011) (Ginsburg, J., dissenting) 
(citation omitted) (internal quotation marks omitted).
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every shade of citizen in between.'8 To paraphrase the words of 
Justice Brennan from half a century ago, not every suspect is guilty, 
and not every guilty person will attempt to eradicate evidence before 
a warrant can be procured. 19 But, notwithstanding the Fourth 
Amendment's broad sweep, it is not without exceptions. Although 
the Fourth Amendment is phrased generally, it does not enforce a 
prohibition against all searches, just searches that are generally 
deemed unreasonable. 20 

This Article recognizes the Supreme Court's attempt to 
confine Fourth Amendment, exceptions to the warrant requirement as 
a way of ensuring that the requirement does not debase, let alone 
destroy, the liberty guarantee. But, as Justice Marshall so 
picturesquely put it, the warrant requirement of the Fourth 
Amendment is subject to unique and "powerful hydraulic pressures" 
that lessen its guarantees of liberty.2 ' Those same pressures may 
later lead to the troublesome expansion of exceptions. These 
exceptions, while originally intended to be narrowly confined, 
threaten to swallow the very rule they were created to serve.22 

Such exceptions, as delineated by the Supreme Court, place 
us squarely upon the horns of the current dilemma: when may the 
overarching protections of the Fourth Amendment be modified or 
waived altogether? In recent decades, the Supreme Court has 
handily acknowledged "[a] variety of circumstances [that] may give 
rise to an exigency sufficient to justify a warrantless search."2 3 This 
Article will explore these scenarios in depth.  

18. Ker v. California, 374 U.S. 23, 32-33 (1963).  
19. Id. at 56 (Brennan, J., concurring in part).  
20. Randolph, 547 U.S. at 125 (2006) (Breyer, J., concurring).  
21. Cupp v. Murphy, 412 U.S. 291, 299 (1973) (Marshall, J., concurring) 

(quoting Terry v. Ohio, 392 U.S. 1, 39 (1968) (Douglas, J., dissenting)).  
22. Compare id. (Marshall, J., concurring) ("I realize that exceptions to the 

warrant requirement may be established because of 'powerful hydraulic pressures 
... that bear heavily on the Court to water down constitutional guarantees,' and 
that those same pressures may lead to later expansion of the exceptions beyond the 
narrow confines of the cases in which they are established."), with N. Sec. Co. v.  
United States, 193 U.S. 197, 400-01 (1904) (Holmes, J., dissenting) ("[I]mmediate 
interests exercise a kind of hydraulic pressure" that casts doubts and bends "even 
well settled principles of law.").  

23. Missouri v. McNeely, 133 S. Ct. 1552, 1558 (2013); see, e.g., Chimel v.  
California, 395 U.S. 752, 763 (1969) (explaining that searches incident to arrest
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Specifically, the Justices have given their approbation to 
some rather prosaic situations where necessity was the reason for 
proceeding without a warrant, such as the need forpolice to provide 
emergency assistance to the occupant of a home,2 proceed in "hot 
pursuit" of a fleeing suspect, 25 or enter a burning building to quench 
the fire and determine the cause of the conflagration. 26 The list of 
exigencies is nonetheless rather short.2 7 

The Court has been careful to point out that "exigencies" do 
not entail precisely equivalent dangers, whether the danger is to 
persons, property, or evidence. 28  The Supreme Court has 
consistently applied the same case-by-case considerations to 
exigencies that have led to the crafting of unique and delimited 
exemptions to the Fourth Amendment. 29 

The Supreme Court has held that searches and seizures must 
be reasonable and that the Fourth Amendment should not be 
apportioned into distinct categories "by some amorphous balancing 
test." 30 The Supreme Court has instead created an overarching 

are justified to ensure safety of police officers); Warden v. Hayden, 387 U.S. 294, 
298 (1967) (holding that hot pursuit searches are justified to protect officer safety).  

24. Michigan v. Fisher, 558 U.S. 45, 47-48 (2009) (per curiam).  
25. United States v. Santana, 427 U.S. 38, 42-43 (1976).  
26. Michigan v. Tyler, 436 U.S. 499, 509-10 (1978).  
27. Nearly identical to the objective exigency exception for warrantless 

searches, but nevertheless parsed out separately by the Supreme Court, is the 
allowance for searching sans warrant in order to prevent the imminent destruction 
of evidence. See McNeely, 133 S. Ct. at 1558 (listing examples of possible 
exigencies sufficient to justify a warrantless search, and then noting "we have also 
recognized that in some circumstances law enforcement officers may conduct a 
search without a warrant to prevent the imminent destruction of evidence"); see 
also Cupp v. Murphy, 412 U.S. 291, 296 (1973) (holding that a warrantless search 
limited to a suspect's fingernails was permissible where it appeared the suspect 
was attempting to eradicate the evidence that the police were trying to preserve).  

28. McNeely, 133 S. Ct. at 1559.  
29. See infra Part II (discussing the evolution of the Fourth Amendment 

exceptions and the four cornerstones of the liberty guarantee).  
30. New Jersey v. T.L.O., 469 U.S. 325, 359 (1985) (Brennan, J., concurring 

in part and dissenting in part). But see Georgia v. Randolph, 547 U.S. 103, 114-15 
(2006) (citations omitted) (stating that the vitality of the Fourth Amendment as a 
guarantee of our liberty can only be assured by an unremitting balancing of 
competing individual and governmental interests as encompassed by the 
prohibitions against unreasonable searches).
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theme: the sui generis measurement of said reasonableness of the 
warrantless search in light of its singular circumstances. 31 For eight 
decades, the Supreme Court has indefatigably upheld the guiding 
principle that there is no easy formula for determining 
"reasonableness" in a Fourth Amendment analysis. 32 The Supreme 
Court, instead, "has continuously emphasized" that "reasonableness" 
is to be measured by making an examination of the totality of the 
circumstances.33 

The standard of case-by-case analysis, by definition, excludes 
the creation of a bright-line rule for this aspect of the Fourth 
Amendment. As the Supreme Court stated, "the Fourth Amendment 
does not insist upon bright-line rules." 3 4 For the Supreme Court, "no 
single set of legal rules can capture the ever-changing complexity of 
human life." 35 But what is the result of the combination of such 
flexibility and case-by-case scrutiny? Justice Harlan coyly noted a 
half-century ago that the Supreme Court's Fourth Amendment 
landmarks "are hardly notable for their predictability." 36 

II. THE FOURTH AMENDMENT AND WARRANTLESS SEARCHES: 

ESTABLISHING THE FOUR CORNERSTONES OF THE LIBERTY 

GUARANTEE PROHIBITING UNREASONABLE SEARCHES AND 

SEIZURES 

Following the practice of other scholars, this Article presents 
legal doctrines in trilogies of cases.37 The history of the law has 

31. McNeely, 133 S. Ct. 1559.  
32. See infra Part II(A) (discussing "reasonableness" as the first and most 

imperative cornerstone of the liberty guarantee); see also United States v.  
Rabinowitz, 339 U.S. 56, 63 (1950) ("What is a reasonable search is not to be 
determined by any fixed formula. The) Constitution does not define what are 
'unreasonable' searches and, regrettably, in our discipline we have no ready litmus 
test.").  

33. Randolph, 547 U.S. at 125 (Breyer, J., concurring).  
34. Id.  
35. Id.  
36. Ker v. California, 374 U.S. 23, 45 (1963) (Harlan, J., concurring).  
37. See, e.g., Michael Sabino & Anthony Sabino, From Chiarella to Cuba: 

The Continuing Evolution of the Law of Insider Trading, 16 FoRDHAM J. CORP. &
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often shown that interrelated triads of precedents combine to form a 
sturdy legal principle, particularly where a constitutional freedom is 
involved. 38 At the outset of this writing, we were tempted to 
postulate Fourth Amendment precedents as a triad. But upon further 
reflection, we found not a trio, but rather a quartet of authoritative 
legal holdings issued by the Supreme Court. As this Article will 
show, each Supreme Court landmark comprises a corner of the 
comprehensive legal doctrine here, providing a foursquare construct 
that neatly shelters the essential principles for guaranteeing the 
sacred freedoms of the Fourth Amendment in its monolithic walls.  
This Article proceeds to set out the four corners of the liberty 
guaranted by the Fourth Amendment as a way to better understand 
the current-day doctrine housed therein. Over a span of a 
half-century or more, the Supreme Court has evolved its 
jurisprudence for .the modern Fourth Amendment with four key 
cases, what we have entitled the "four cornerstones." It begins, and 
in many respects consistently, ends, with a pragmatic test of 
reasonableness when defining the warrantless searches that the 
Amendment generally prohibits. Yet every sound rule is pragmatic 
enough to permit sensible exceptions, and a cogent one here is where 
the destruction of evidence is threatened. The third cornerstone 
emplaces a test that examines the totality of the circumstances in 
making such decisions; the final parameter inquires if there are 
"exigent circumstances," and if so, asks what they are.  

Only after expositing the structure's four cornerstones can we 
then best understand what is built upon the foundation, which shall 
bring us to the modern controversy, and precisely, the McNeely case.  
We analyze this case not merely for its own sake, as significant as 
that might be, but for what it portends for the Fourth Amendment, 
not just for the years to come, but for generations to come.  

FIN. L. 673, 689-711 (2011) [hereinafter Sabino, FORDHAM] (explaining the 
Chiarella-Dirks-O'Hagan trilogy of Supreme Court insider trading landmarks).  

38. See Michael Sabino & Anthony Sabino, Confronting the 'Crucible of 
Cross-Examination': Reconciling the Supreme Court's Recent Edicts on the Sixth 
Amendment's Confrontation Clause, 65 BAYLOR L. REv. 255 (2013) [hereinafter 
Sabino, BAYLOR] (analyzing the Confrontation Clause trilogy of. Crawford, 
Melendez-Diaz, and Bullcoming).
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A. The First Cornerstone: Reasonableness as an 
Imperative for Warrantless Searches 

The first cornerstone of the Fourth Amendment's guarantee 
for liberty is Ker v. California, a Supreme Court decision published a 
half-century ago. 39 In Ker, the Supreme Court held that warrantless 
seizures and searches must be reasonable in order to be constitutional 
under the Fourth Amendment. 40 In Ker, officers of the Los Angeles 
County Sheriffs Office conducted a lengthy and complex 
surveillance of a suspected marijuana distributor. 41 During the 
investigation, at least four officers entered George Ker's apartment. 42 

The officers testified that their stealthy entry was done "to prevent 
the destruction of evidence." 43 

Upon their nonviolent entry into the apartment, the police 
encountered Ker sitting in his living room, his wife emerging from 
the kitchen, and in plain sight, a "brick-shaped package" (of what 
later tested positive as marijuana) sitting atop the kitchen sink, along 
with related drug paraphernalia. 44 The Kers were arrested and 
charged with violating California's controlled substance laws. 45 The 
officers did all the foregoing without first obtaining a warrant. 46 

39. Ker, 374 U.S. 23 (1963). A major thrust of Ker was its instructions upon 
what constitutes proper probable cause, as a predicate for lawful searches and 
seizures. Yet, nearly equal to that dimension of Ker is its teachings upon when 
and how the threatened destruction of evidence can justify a warrantless search. It 
is in that latter context that we shall consider and discuss Ker as a landmark.  

40. Id. at 32-33.  
41. Id. at 25-29. In a scenario reminiscent of the seminal police procedural 

Dragnet, Justice Clark literally walks us through the investigation, starting with an 
undercover officer's purchase of marijuana, leading the officers to the street 
seller's connection and then a multi-day surveillance of one Murphy, a known 
drug dealer, who police then surveilled with Murphy's suspected supplier, one 
George Ker. Id. at 25-28. Combining tips from informants that Ker was a major 
distributor, "tailing the suspect," and later tracking down Ker to his apartment, -id.  
at 27-29, police finally moved in on Ker. Id. at 28-29.  

42. Id. at 28.  
43. Id. (footnote omitted).  
44. Id. at 28-29.  
45. Ker, 374 U.S. at 28-29. While that was the gravamen of the immediate 

arrest, parenthetically we note that the officers subsequently searched the Kers' 
apartment, and found smaller quantities of marijuana elsewhere in the kitchen and 
atop a bedroom dresser. Additional marijuana was later found in an automobile
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The Supreme Court eventually granted certiorari, noting that 
the case raised constitutional questions as to the legality of the search 
and seizure. 4 7 Writing for the majority, Justice Clark began his 
analysis with the proposition that the liberty guarantees of the Fourth 
Amendment were applicable to the states via the Fourteenth 
Amendment. 48 Justice Clark emphasized that rigid formulations for 
the application of the Fourth Amendment are unworkable. 49 The 
Supreme Court instead used reasonableness as the standard for 
distinguishing proper searches and seizures from Fourth Amendment 
violations.50  The Court left the first cut at determining 
reasonableness under the Fourth Amendment to the trial courts.51 

Concerned that valuable evidence could be quickly and easily 
destroyed, the Supreme Court had to determine if a warrantless 
police search could be reasonable. Writing for the Court, Justice 
Clark leaned heavily upon the apparent fact that this was precisely 
the mindset of the police in these circumstances. 52 

The officers already believed (undoubtedly by reason of their 
long and detailed investigation) that Ker was in possession of 
narcotics, which were susceptible to swift and easy annihilation. 53 

Ker also demonstrated evasive tactics ("eluding [the officers] shortly 
before the arrest"). 54 The majority implicitly adopted the officers' 
beliefs that Ker was expecting an incursion by law enforcement.55 

Therefore, the Supreme Court upheld the Kers' convictions and 

registered in the name of Diane Ker. Notably, the police search of the rest of the 
apartment and the vehicle was done sans warrant, the latter even more significant 
because Diane Ker's auto was searched a day after the Kers were arrested. Id. at 
29.  

46. Ker, 374 U.S. at 28-29.  
47. Id. at 24-25. Ker was an early and severe test of the exclusionary rule.  

Id. at 31; see Mapp v. Ohio, 367 U.S. 643, 651-52 (1961) (excluding from trial 
evidence found in the course of an unconstitutional search).  

48. Ker, 374 U.S. at 30 (citing Mapp, 367 U.S. at 660).  
49. Id. at 33.  
50. Id. at 31-32.  
51. Id. at 32.  
52. Id. at 40-41.  
53. Id. at 40.  
54. Ker, 374 U.S. at 40.  
55. Id. at 40-41.
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found the Kers' constitutional rights were not violated in the course 
of the warrantless search. 56 

Ker established the fundamental notion that trial courts need 
to measure the reasonableness of searches and seizures undertaken 
without a warrant.57 Trial courts must carefully scrutinize all 
relevant facts and circumstances (and therefore, perforce, avoid 
artificial and arbitrary postulations of what should be significant to 
that calculus). 58 When there is a reasonable belief on the part of law 
enforcement that probative evidence is in imminent danger of flight 
or destruction, a warrantless search can still be excused from its 
constitutional deficiencies. 59 

But, the Supreme Court also suggested that the Fourth 
Amendment stands proudly and equally alongside its peers within 
the Bill of Rights and subsequent amendments 60 as the guardian of a 
most precious liberty interest: freedom from unreasonable searches 
and seizures. It must be maintained in high regard so it may guard 
that freedom robustly. That is Ker's final and best lesson as a crucial 
Fourth Amendment landmark.  

56. Ker, 374 U.S. at 44. Justice Brennan, who, although concurring in part, 
id. at 46 (Brennan, J., concurring in part), virulently disagreed with the premise 
that it was reasonable to believe the Kers might have been attempting to destroy 
evidence. Id. at 61. Justice Brennan insisted that even "minimal conditions" 
necessary to invoke said exemption for a warrant were wholly absent in this case.  
Id. He painstakingly points out that the police took the Kers completely unawares, 
and "there was absolutely no activity within the apartment" justifying a reasonable 
notion that the suspects were attempting (or about to attempt) to destroy evidence.  
Id. Frankly, we think Justice Brennan is right. For all its fulsome explications, it 
is hard to divine what impeding destruction of evidence persuaded the majority to 
invoke that exception here.  

57. Id. at 32-33.  
58. Id. at 33-34.  
59. Id. at 37-38.  
60. See id. at 32 (stating that the Fourth Amendment's protection "is as 

important and as imperative as are the guaranties of the other fundamental rights of 
the individual citizen" (quoting Gouled v. United States, 255 U.S. 298, 304 
(1921)) (internal quotation marks omitted)).
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B. The Second Cornerstone: When the Clear and 
Present Danger of the Destruction of Evidence 
Excuses a Warrantless Search 

This Article analyzes the most recent Supreme Court 
teachings on the role the potential destruction of valuable evidence 
plays, if any, in excusing a search conducted without a warrant. And 
to fully understand the Court's recent decisions, we need to first 
examine the roots of that wisdom.  

In Cupp v. Murphy, the Supreme Court held that if there was 
a risk that valuable evidence would be destroyed, a warrant was not 
required to search a person.61 The Court's holding from some four 
decades ago is prosaic enough, yet its underlying facts are somewhat 
dramatic.62 Murphy was questioned subsequent to his wife's 
murder; 63 during the interrogation, the "police noticed a dark spot on 
[Murphy's] finger." 64 Observing that the homicide was committed 
by strangulation, the officers suspected "the spot might be dried 
blood," and the police asked Murphy if they could take scrapings 
from his fingernails. 65  Murphy refused. 66  The police proceeded 
without a warrant. 67 The scrapings contained traces of skin and 

61. 412 U.S. 291, 295-96 (1973).  
62. Certainly, we acknowledge the significance of Ker as a necessary 

precursor with regard to the impact the potential destruction of evidence has in 
establishing the reasonableness of a warrantless search under nominal Fourth 
Amendment proscriptions. By way of reminder, Ker was directed far more to the 
topic of reasonableness in these matters. The issue of destruction of evidence was 
certainly not merely incidental to the Supreme Court's teachings in Ker. Yet, in 
our considered opinion, that element of the controversy was not the absolute focus 
of the Supreme Court's promulgations on that occasion. Thus, from our point of 
view, we respectfully submit Murphy as the second of four cornerstones in 
devising modern Fourth Amendment doctrine.  

63. Murphy, 412 U.S. at 292. Murphy's spouse was murdered by 
strangulation in her Portland home. There was no sign of a break-in or robbery.  
Murphy was not living with her at the time. After learning his wife was dead, 
Murphy traveled to Portland and voluntarily appeared at a police station for 
questioning, with his attorney present. Id.  

64. Id.  
65. Id.  
66. Id.  
67. Id.
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blood cells, as well as traces of fabric from the victim's nightgown. 68 

This incriminating evidence was admitted at trial, the jury convicted 
Murphy, and the conviction was subsequently upheld. 69 

Contending the fingernail scrapings were the fruit of an 
illegal search, Murphy sought review from the Supreme Court, and 
the Court ultimately granted certiorari.70 Although fingerprinting 
involves none of the probing into an individual's private life or 
thoughts that are the hallmarks of a search or interrogation,7 ' the 
"search" of Murphy's fingernails went far beyond mere 
fingerprinting or any other measurement of outward physical 
characteristics constantly exposed to public view. 72 Murphy's 
situation implicated the Fourth Amendment right of personal security 
because of the severe, albeit brief, invasion of his personal being. 73 

The Court found that the case fit within an exception for a 
warrantless search-the police need not obtain a warrant to avoid 
destruction of evidence.' The Court wrote, "[I]t is reasonable for a 
police officer to expect the arrestee . . . to attempt to destroy any 
incriminating evidence then in his possession." 75 Murphy was 

68. Murphy, 412 U.S. at 292.  
69. Id. at 292-93. The contemporary reader should be mindful of the date of 

the instant Supreme Court case: 1973, a time long before the era of sophisticated 
DNA evidence and the like.  

70. Id. at 293. For sake of clarity, we remind that the local court jury 
conviction was upheld by a state appellate tribunal, and the Supreme Court denied 
certiorari on that train of decisions. Id. It was upon Murphy's plea for habeas that 
a federal district court first rebuffed him, but then the Ninth Circuit held the 
fingernail "search" was unconstitutional for want of an actual arrest or exigent 
circumstances. Id.  

71. Id. at 294; see Davis v. Mississippi, 394 U.S. 721, 727 (1969) (noting that 
fingerprintingig involves none of the probing into an individual's private life and 
thoughts that marks an interrogation or search").  

72. Murphy, 412 U.S. at 296 (1973). Compare United States v. Dionisio, 410 
U.S. 1, 14 (1973) (obtaining a voice exemplar), with United States v. Mara, 410 
U.S. 19, 21 (1973) (obtaining handwriting exemplar).  

73. Murphy, 412 U.S. at 295; see Terry v. Ohio, 392 U.S. 1, 24-25 (1968) 
(noting that "a limited search of the outer clothing for weapons constitutes a 
severe, though brief, intrusion upon cherished personal security").  

74. Murphy, 412 U.S. at 295-96.  
75. Id. at 295. The Court further demonstrated that the permissible scope of a 

warrantless search is delimited to the rationale that exempts the search from the 
ostensible warrant requirement in the first place. Id.
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"obviously aware" he was a suspect in his wife's murder.76 His 
knowledge that he was suspected of the crime supplied a motivation 
"to destroy what evidence he could"; and once he refused to consent 
to having his fingernails examined, he furtively put his hands behind 
his back, then in his pockets, and appeared to attempt to cleanse 
them of evidence. 77 In those circumstances, the Justices agreed the 
police acted properly in their "very limited search necessary to 
preserve the highly evanescent evidence they found under his 
fingernails." 78 Murphy's homicide conviction remained undisturbed, 
and the Court deemed his Fourth Amendment liberty interests 
unharmed by the warrantless search of his fingernails. 79 But in a 
near "throw-away," Justice Stewart added that, accordingly, the 
warrantless search must be limited to the area the detainee might 
conceivably reach.80 

Although the Justices explicitly declared their ruling was 
limited to "the facts of this case," 1 the restriction given by the Court 
in Murphy had a twofold effect: first, it neatly cabined this new 
precedent to its own unique facts; and second, it set the stage for sui 
generis analysis for all Fourth Amendment cases to follow.  

Certain observations made by Justice Marshall in his 
concurring opinion are also noteworthy, as they will supplement our 
future analysis herein. Retelling how the police saw the dark spot 
"under Murphy's thumbnail," and how their newfound interest 
alerted Murphy to the wish of the police to inspect his fingernails, 
Justice Marshall opined that "[a]t that point, there was no way to 
preserve the status quo" while awaiting a lawful warrant. 8 2 

Concomitantly, the police had "good reason to believe Murphy 
might attempt to alter the status quo unless he were prevented from 
doing so." 8 3 The Justice expressed concern for the preservation of 

76. Murphy, 412 U.S. at 296.  
77. Id.  
78. Id.  
79. Id.  
80. Id. at 295 (citing Chimel v. California, 395 U.S 752, 763 (1969)).  
81. Id. at 296.  
82. Murphy, 412 U.S. at 298 (Marshall, J., concurring).  
83. Id.
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this evidence-clearly part of his rationale in making common cause 

with the majority. 84 

Justice Douglas dissented in part.85 He argued that the 

"incriminating evidence found under a suspect's fingernails" was 

just as worthy of Fourth Amendment protections against a 

warrantless seizure as the suspect's books, papers, effects, and 

person. 86 Scraping a man's fingernails was an invasion of his 

privacy interest, which should be tolerated only if conducted 

pursuant to a warrant obtained from a neutral magistrate. 87 Justice 

Douglas condemned the precipitous action of the police and stated, 

"There was time to get a warrant." 88 Justice Douglas observed that 

Murphy could have been detained in such a way as to "preserve[] the 

perishable evidence the police sought." 89 The Justice made the 

cogent point that "[a] suspect on the loose could get rid of 

[evidence]; but a suspect closely detained until a warrant is obtained 
plainly could not." 90 

Justice Douglas was not just concerned with the instant 

controversy, declaring that "[e]rosions of constitutional guarantees 

usually start slowly, not in dramatic onsets." 91 Notwithstanding 
these strongly-voiced objections, Justice Douglas's voice did not 

carry the day, and Murphy stood as decided.  

84. Murphy, 412 U.S. at 298 (Marshall, J., concurring); see also id. at 300 

(Blackmun, J., concurring) (adding to the characterization of the fingernail 

evidence as "highly destructible"); id. at 301 (Douglas, J., dissenting in part) 

("[T]he fingernail scrapings . . . might vanish if [Murphy] were free to move 

about," thereby creating "exigent circumstances."); id. at 302 (noting that any 

exemption from the Fourth Amendment is intended "to save evidence within that 

narrow zone from destruction"); id. at 305 (Brennan, J., dissenting in part) (finding 

that the police wished to scrape Murphy's fingernails for "destructible evidence").  

85. Id. at 301-04 (Douglas, J., dissenting in part).  
86. Id. at 303-04.  
87. Id. at 304. Justice Douglas likewise emphasized the undeniable 

conjoining here between the Fourth and Fifth Amendments. Id. at 303-04.  
88..Id.  
89. Id.  
90. Murphy, 412 U.S. at 304 (Douglas, J., dissenting in part).  
91. Id.; see also Boyd v. United States, 116 U.S. 616, 635 (1886) (observing 

that unconstitutional practices gain their first toehold via "silent approaches and 

slight deviations from legal modes of procedure").
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It is the ultimate holding of 'Murphy that establishes its 
preeminence in these matters. The police may conduct a search in 
limited circumstances, even when lacking a bona fide warrant, in 
order to prevent the imminent destruction of evidence. 92  The 
rightful aversion to the loss of probative evidence justifies 
suspending the norm of the liberty guaranteed by the Fourth 
Amendment on such delimited occasions. In the years since Murphy 
was established as a benchmark, the Supreme Court has not shied 
away from applying its standards. 93 The instances of subsequent 
validations of a warrantless search, when justified to prevent the 
imminent destruction of evidence, are legion.94 Murphy can be 
properly characterized as espousing a "totality of the circumstances" 
test-one of great significance in determining this vital issue. We 
now turn to the rightful place of this test within the Fourth 
Amendment's jurisprudence.  

C. The Third Cornerstone: Brigham City v. Stuart and 
the Advent of the Totality of the Circumstances Test 

The third building block of our four Fourth Amendment 
cornerstones was cast less than a decade ago in Brigham City v.  
Stuart.95 In Brigham City, the police department in Brigham City, 
Utah responded to a complaint of a loud party at a residence.96 Upon 
arrival, the police saw a fistfight inside the kitchen. 97 Adults were 
holding back a juvenile, who then broke free of their grip and 
proceeded to strike one of the adults in the face.98 The police saw 

92. Murphy, 412 U.S. at 295-96.  
93. California v. Hodari D., 499 U.S. 621, 640 (1991); United States v.  

Robinson, 414 U.S. 218, 226 (1973).  
. 94. Seizing an individual without a warrant in order to prevent him from 

returning to his trailer to destroy hidden contraband was one such proper 
application of the exception. Illinois v. McArthur, 531 U.S. 326, 331 (2001). In 
Georgia v. Randolph, the suspect was in control of easily disposable evidence.  
547 U.S. 103, 116 n.6 (2006). His capability to eradicate probative evidence that 
could be used to convict him condoned the warrantless search.  

95. 547 U.S. 398 (2006).  
96. Id. at 400-01.  
97. Id. at 401.  
98. Id.

Winter 2015] 43



THE REVIEW OF LITIGATION

the adult spit blood into the kitchen sink. 99 The police stepped to the 
kitchen's screen door and announced themselves loudly, 0 but no 
one noticed them. Then the police entered, announced themselves to 
the occupants (yet again), and broke up the altercation. 101 The 
participants were charged.102 Prior to the trial, the defendants 
prevailed on a motion to suppress, based upon the claim that the 

warrantless entry and subsequent search by the police violated the 
Fourth Amendment. 103 

Writing for a unanimous Court, 104 Chief Justice Roberts 
framed the issue as whether police may enter a home without a 

warrant "when they have an objectively reasonable basis for 
believing that an occupant is seriously injured or imminently 

threatened with such injury." 105 The Supreme Court held that the 
police may enter in such emergent circumstances. 106 

The holding in Brigham City resulted from the "'basic 
principle of Fourth Amendment law that searches and seizures inside 
a home without a warrant are presumptively unreasonable."' 107 The 
Supreme Court swiftly added that "reasonableness" is "the ultimate 
touchstone" of this liberty guarantee 108 and the standard imposed by 
the Fourth Amendment perforce creates certain exceptions to its 
mandates. 109 

Here, the Chief Justice catalogued the better known of these 

exemptions.1 10 Previously, the Supreme Court condoned warrantless 
searches when the police entered a premises to fight a fire and 
investigate its cause, 11 when such searches were used to prevent the 

99. Brigham City, 547 U.S. at 401.  
100. Id.  
101. Id.  
102. Id.  
103. Id.  
104. Justice Stevens concurred. Id. at 407 (Stevens, J., concurring).  

105. Brigham City, 547 U.S. at 400 (majority opinion) (emphasis added).  
106. Id.  
107. Id. at 403 (quoting Groh v. Ramirez, 540 U.S. 551, 559 (2004)).  
108. Id.  
109. Id. at 403-04.  
110. See id. at 403 (discussing standards imposed by the Fourth Amendment 

and noting exceptions).  
111. Michigan v. Tyler, 436 U.S. 499, 509 (1978).
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impending destruction of evidence, 112 or when the police were 
engaged in "hot pursuit" of a fleeing suspect.113 

Among the foregoing exceptional circumstances, and 
relevant to Brigham City, is the emergent situation created by the 
need for police to assist the injured or persons threatened with injury.  
Such a crisis obviates the usual norm of requiring a warrant, because 
the need to protect or preserve life trumps what would otherwise be 
deemed a violation of constitutional guarantees.114 Part of the 
controversy pertinent to our subsequent analysis was that the police 
proffered their subjective state of mind as the proper yardstick for 
measuring whether a true emergency existed, thereby justifying the 
warrantless search.115 

The unanimous Court heartily rejected that mode of 
reviewing police action.1 16 The Court decreed the reasonableness of 
steps taken by law enforcement must be viewed objectively and a 
subjective analysis of an officer's state of mind is decidedly not part 
of the proper calculus.117 

Notably, the Brigham City Court likewise handily rejected 
the notion that the severity of the charged offense precipitating the 
warrantless search factors into an exigent-circumstances analysis, as 
distinguished from a scenario whereby the purported emergency was 
the alleged need of police to preserve evidence in the form of the 
arrestee's blood alcohol level.118 Such was not a sufficient exigency 
to sustain as valid a warrantless entry into the suspect's home in that 

112. Ker v. California, 374 U.S. 23, 40-41(1963).  
113. Brigham City, 547 U.S. at 403; see United States v. Santana, 427 U.S.  

38, 43 (1976) (holding that "hot pursuit" involves some sort of a chase but "need 
not be an extended hue and cry 'in and about (the) public streets"').  

114. See also Mincey v. Arizona, 437 U.S. 385, 392-93 (1978) (holding that 
police responding to an emergency threatening life and limb excuses a warrantless 
search).  

115. Brigham City, 547 U.S. at 404.  
116. Id.; see also Ker, 374 U.S. at 63 (Brennan, J., concurring in part) 

(suggesting that objective standards of inquiry can never be displaced by the 
subjective judgment of the police in search and seizure cases).  

117. Brigham City, 547 U.S. at 404. Indeed, Chief Justice Roberts is ever 
the pragmatist here; he casts grave doubt on whether a police officer's subjective 
state of mind can be "neatly unraveled." Id. at 404-05.  

118. Id. at 405.
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case, and it-thereby followed that the charged offense had no bearing 
upon the reasonableness of the warrantless entry at issue here. 119 

The Justices were just as energetic in likewise rejecting the 

prosecution's claim that the severity of the offense the defendant is 
ultimately charged with somehow influences the determination of the 
propriety of the warrantless search.120 Referencing its holding from 
some two decades prior in Welsh v. Wisconsin, 12 1 the Court 
maintained its stance that the exigencies of a warrantless search are 
to be measured by the events that transpired at the time of the 
incursion by the police, without regard for the charges leveled at a 
later date as against the arrestee. 122 

The Supreme Court concluded that the officers' actions, 
when viewed objectively, were "plainly reasonable" given the 
totality of the circumstances.123 It was "objectively reasonable" for 
these law enforcement officers to believe that the adult who was 
bleeding from the mouth needed help and that "the violence in the 
kitchen was just beginning." 124  The Fourth Amendment did not 
mandate that the police restrain themselves until more blood was 
spilled. 125 This represents a further indication that reasonableness is 
not merely a touchstone, but a pivot upon which this precious liberty 
interest turns. So concluded Brigham City.  

119. Brigham City, 547 U.S. at 405 (distinguishing Welsh v. Wisconsin, 466 
U.S. 740, 754 (1984) (holding that a warrantless home arrest of a DWI suspect 
"cannot be upheld simply because evidence of the [suspect's] blood-alcohol level 
might have dissipated while the police obtained a warrant")).  

120. Id.  
121. Welsh, 466 U.S. at 740.  
122. Brigham City, 547 U.S. at 405-06.  
123. Id. at 406.  
124. Id.  
125. Id. The Chief Justice declared police are not like referees in boxing or 

hockey; they do not need to wait until an altercation is out of hand in order to 

move in and stop it, id. at 406, once again exhibiting his penchant for sports 
metaphors. See Roberts: 'My Job Is to Call Balls and Strikes and Not to Pitch or 

Bat', CNN, (Sept. 12, 2005, 4:58 PM), http://www.cnn.com/2005/POLITICS/09/ 
12/roberts.statement/ ("Judges are like umpires. Umpires don't make the rules; 

they apply them. . .. But it is a limited role. Nobody ever went to a ball game to 

see the umpire.").
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D. The Fourth Cornerstone: "Exigent Circumstances" 
and the Fourth Amendment-The Kentucky v. King 
Formulation 

Kentucky v. King 12> owes much of its strength to Justice Alito 
who, writing for the majority, 127 penned ,a powerful opening that 
commenced with the legal principle that "[i]t is well established that 
'exigent circumstances,' including the need to prevent the 
destruction of evidence, permit police officers to conduct an 
otherwise permissible search without first obtaining a warrant." 128 

In one sentence, Justice Alito established the controlling nostrum 
applicable to the case before the Supreme Court.  

The issue before the Court was whether exigent 
circumstances encompass a situation in which law enforcement, by 
knocking on a door and announcing their presence, causes occupants 
to attempt to destroy evidence. 12 9 The Kentucky Supreme Court 
found that the exigent circumstances rule did not apply, reasoning 
that the police "should have foreseen" that their actions would 
prompt the suspects to destroy the evidence.130 But, 
characteristically, Justice Alito did not mince words, declaring: "We 
reject this interpretation" of the doctrine made by the tribunal 
below. 131 

In King, the police set up a contraband narcotics purchase 
outside an apartment complex.2 Plainclothes Officer Gibbons 
observed a drug sale, and instructed his uniformed fellows to close in 
on the apartment complex.1 33 He instructed the officers to move 
with alacrity, asthe suspect was heading toward the breezeway of 
the apartment building.13 4 But just as the uniformed officers entered 
the breezeway, "they heard a door shut and detected a very strong 

126. 131 S. Ct. 1849 (2011).  
127. Only Justice Ginsburg dissented. Id. at 1864 (Ginsburg, J., dissenting).  
128. Id. at 1853-54.  
129. Id. at 1854.  
130. Id.  
131. Id.  
132. King, 131 S. Ct. at 1854. Lexington, Kentucky was the point of origin 

of this actual Supreme Court case. Id. at 1851.  
133. Id. at 1854.  
134. Id.
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odor of burnt marijuana." 13 5 At the end of the breezeway, the police 
were confronted by opposing apartment doors: one on the left, the 
other on the right. 13 6 They did not know which door the suspect had 
entered. 137 

But the officers knew the unmistakable odor of marijuana 
smoke was coming from the left-side apartment. 138 Thus,.an officer 
banged on the door, announced the customary (and constitutional) 
"[p]olice, police, police" (or utterances to the same effect) and 
immediately heard sounds of the apartment's occupant(s) moving 
things around. 139 Therefore, the police "believe[d] that drug-related 
evidence was about to be destroyed." 140 

Motivated to act, the officers announced their imminent 
entry, performed the classic "kick in the door" maneuver, and found 
the apartment occupied by Hollis King, King's girlfriend, and an 
unnamed "guest" who was smoking marijuana. 141  The police 
inventoried the marijuana found in plain view, and subsequently 
uncovered crack cocaine, cash, and drug paraphernalia.142 King was 
charged with trafficking marijuana and a sundry of other related 
offenses. 143 

The appeals court affirmed the trial court's denial of King's 
motion to suppress, finding that "[e]xigent circumstances justified 
the warrantless entry," and the police had probable cause to 
investigate the marijuana odor.144 The Kentucky Supreme Court 
reversed.' 45 In a somewhat tortured ruling, the Kentucky Supreme 

135. King, 131 S. Ct. at 1854.  
136. Id.  
137. Id. Of minor note, the pursuing uniformed officers did not hear 

Gibbons's radioed advice that the suspect had taken refuge in the right-side 
apartment. Id.  

138. Id.  
139. Id.  
140. Id.  
141. King, 131 S. Ct. at 1854. The Court noted King frequented the 

apartment, although his girlfriend held the lease in her name. Id. at 1854 n.1.  
Thus, King's standing to challenge the constitutionality of the search under Fourth 
Amendment norms was not in controversy. Id.  

142. Id. at 1854.  
143. Id. at 1855.  
144. Id.  
145. Id.
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Court assumed exigent circumstances existed and propounded a 
two-prong test, focusing in part on whether the police created the 
emergency that caused the warrantless search.146 

Justice Alito announced the two legal principles that would 
rule the Supreme Court's deliberations that day. 17 The Fourth 
Amendment's text "expressly imposes two requirements": (1) all 
searches and seizures must be reasonable;.148 and (2) warrants cannot 
be issued unless probable cause is established and the scope of the 
warrant is properly circumscribed. 149 The Court reaffirmed that the 
"ultimate touchstone of the Fourth Amendment is 
reasonableness."1 5 0  Once again, the Court declared that 
reasonableness ruled the day, as the warrant requirement could be 
subjected to "certain reasonable exceptions." 1 5 

Justice Alito turned to examine the "well-recognized 
exception" for a warrant when exigent circumstances make the needs 
of law enforcement so compelling that a warrantless search becomes 
perforce objectively reasonable, even under Fourth Amendment 
scrutiny.1s2 Not satisfied by merely noting the existence of said 
exemption, Justice Alito catalogued some cogent examples of 
exigent circumstances the Supreme Court had identified over the 
years that work as effective waivers of Fourth Amendment norms. 153 

First, the King majority noted the exception for rendering 
emergency aid, in which proceeding without a warrant is permissible 
in order to provide emergency assistance to an injured party or 

146. King, 131 S. Ct. at 1855.  
147. Id. at 1856.  
148. Id.  
149. Id.  
150. Id.  
151. Id.  
152. King, 131 S. Ct. at 1856; see Mincey v. Arizona, 437 U.S. 385, 393-94 

(1978) ("[W]arrants are generally required to search a person's home or his person 
unless 'the exigencies of the situation' make the needs of law enforcement so 
compelling that the warrantless search is objectively reasonable under the Fourth 
Amendment.").  

153. King, 131 S. Ct. at 1856. The Supreme Court did so in the context of 
the premises search at issue in the case at bar. Understanding that inherent 
limitation, we adopt its exemplars to further our own analysis herein in our 
respective context of blood testing in DWI cases.
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protect another from imminent injury.154 Second, "hot pursuit of a 
fleeing suspect" generally obviates the Fourth Amendment's 
strictures.' 55 Third, and highly relevant both to the King Court and 
the goals of this Article, is the exception grounded upon the need to 
prevent the imminent destruction of evidence. 156 Under King, it is 
the reasonableness of the police's behavior that determines if the 

exigent circumstances justified the warrantless search. 157  Justice 
Alito wrote, "Where, as here, the police did not . . . create the 
exigency ... warrantless entry to prevent the destruction of evidence 
is reasonable and thus allowed." 158 

Justice Alito then proceeded to outline further parameters for 
the always-evolving warrantless search jurisprudence.1 59 He set out 
to remove misguided obstacles erected by some lower courts, but 
this only served to further obfuscate Fourth Amendment 
principles.160 

Some courts, including the court below in King, insinuated 
that the judicial review process should evaluate possible bad faith by 

law enforcement.161 Again not sparing any niceties, Justice Alito 
condemned that augmentation as "fundamentally inconsistent" with 
the Court's interpretations of the Fourth Amendment's guarantees of 
liberty.162 To inquire into bad faith injects an examination of 
subjective intent into judicial review, an approach antithetical to the 
Court's longstanding commitment to a solely objective analysis of 
the circumstances surrounding any warrantless search.163 

154. King, 131 S. Ct. at 1856.  
155. Id.  
156. Id. at 1857 n.3. Parenthetically, the Court opined that preventing the 

destruction of evidence may also justify exemption from the Fourth Amendment 
"in other contexts." See id. (citing Schmerber v. California, 384 U.S. 757, 770-71 

(1966); Richards v. Wisconsin, 520 U.S. 385, 395-96 (1997); United States v.  
Banks, 540 U.S. 31, 37-40 (2003)).  

157. Id. at 1858.  
158. Id.  
159. Id.  
160. King, 131 S. Ct. at 1858-59.  
161. Id. at 1859.  
162. Id.  
163. Id. Justice Alito was forceful in declaring that the Justices had never 

held, aside from some limited instances, that a police officer's intrinsic
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Justice Alito noted this unswerving allegiance to objective 
measurements, rather than subjective intent, is manifestly clear in the 
Court's declarations.164 Judicial standards for reasonableness "are 
generally objective," and contemplating subjective thoughts is 
anathematic to principled law enforcement procedures. 165 

The, Supreme Court's fundamental declaration was that a 
warrantless search could be justified on the grounds of exigent 
circumstances only if "a genuine exigency" did in fact exist. 166 The 
Court was unequivocal in embracing objective-and solely 
objective-measurements of police behavior in such circumstances, 
while making a wholesale rejection of any misbegotten inquiries into 
the subjective intent of law enforcement actors. 167 King imposed the 
indelible requirement of reasonability upon all modes of analysis in 
upholding the liberty guarantee of the Fourth Amendment. 168 

Putting aside momentarily the final landmark case, King 
represents the chronologically last, and most powerful, proclamation 
of the Supreme Court on what constitutes "exigent circumstances" in 
the Fourth Amendment context. Before completely departing from 
the subject, however, we must digress some three decades to 
expound upon an oft cited and relevant precedent that the Court has 
decreed falls within "exigent circumstances" jurisprudence.  

motivations could invalidate objectively reasonable behavior in the Fourth 
Amendment context. Id.  

164. King, 131 S. Ct. at 1859.  
165. Id. Seriatim, the King Court next rejected a parameter of reasonable 

forseeability upon exigent circumstances, yet another judicial gloss added by the 
Supreme Court of Kentucky. As this point is pertinent to premise searches in the 
vein of "knock and announce," we bypass it here, except to note the United States 
Supreme Court is unmistakably consistent. It shuns this approach because it 
eschews objective measurements in favor of reliance upon unpredictable factors.  
Id. at 1859-60. Similarly, King's subsequent dismantling of lower courts' 
surplusages of probable cause vis-a-vis the time to secure a warrant, id. at 
1860-61, and inquiries into the norms of police investigative tactics, id. at 1861, is 
not germane to the instant Article. Thus, we forgo further mention of it here, 
except to say the majority most assuredly discarded any and all such notions as 
veering too far from the straightforward objective measurements long favored by 
the Court for Fourth Amendment analysis.  

166. Id. at 1862.  
167. Id. at 1859.  
168. Id. at 1852.

Winter 2015] 51



THE REVIEW OF LITIGATION

Often assigned to the body of Supreme Court cases 
exemplifying exigent circumstances is the case Michigan v. Tyler.169 

This is largely by the Court's own doing. 170 
Tyler was the co-owner of a furniture store located in 

Oakland County, Michigan.171 Shortly before midnight on a January 
night in 1970, a fire broke out at the business. 172 The local fire 
department responded. 173 By 2:00 A.M., the fire chief arrived and 
the fire was reduced to nothing more than smoldering embers. 7 4 

The chiefs lawful job was to determine the causes of the fire and 
submit a report. 7 5 Informed by another firefighter that two 
containers of flammable liquid had been found in Tyler's store, the 
chief entered the premises to examine the containers.176 Naturally, 
the building was filled with smoke and steam, even though the fire 
was largely extinguished.' 77 

Suspecting arson, the fire chief contacted the police.' 78 A 
detective arrived around 3:30 A.M., with the intent to search the 
property.1 79 He was stymied because the continued smoke and 
steam conditions kept visibility to an unworkable level.' 80 The fire 
was finally and completely extinguished by 4:00 A.M., and the fire 

169. 436 U.S. 499 (1978).  
170. After all, in McNeely, the Court cites Tyler narrowly for its 

fundamental holding that law enforcement and other public officials do not require 
a warrant to enter and search a burning building. Missouri v. McNeely, 133 S. Ct.  
1552, 1559 (2013). Yet the Supreme Court sometimes exhibits a bit of confusion, 
if not schizophrenia, with regard to just what legal precept Tyler represents. In one 
recent "for instance," the Court cited to Tyler for the minimalist proposition of 
"imminent destruction to [a] building" as an "exigent circumstance[] . . .  
justify[ing] warrrantless searches." Georgia v. Randolph, 547 U.S. 103, 116 n.6 
(2006).  

171. Tyler, 436 U.S. at 501.  
172. Id.  
173. Id. at501-02.  
174. Id. at 501.  
175. Id.  
176. Id. at 502.  
177. Tyler, 436 U.S. at 501-02.  
178. Id. at 502.  
179. Id.  
180. Id.
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department left the scene. 181  Notably, the police took the two 
suspicious containers with them.s182 

The Court detailed how law enforcement reentered the 
premises at various times throughout the next morning and the 
following month to investigate the suspected arson.183 None of the 
intrusions-running the full gamut from extinguishing the blaze to 
continued . entries days and weeks later-were validated by a 
warrant. 184 This fact was central to Tyler's petition to the Supreme 
Court, appealing his conviction for arson in the Michigan courts. 185 

The prosecution argued that the privacy interest protected by 
the Fourth Amendment is not at all endangered when the proper 
authorities enter a burned-down building to investigate the cause of a 
recent fire.' 86 "[N]ot persuasive" was the Court's explicit view of 
that argument. 187 It is "contrary to common experience," opined 
Justice Stewart, to contend that citizens "inevitably have no 
protect[a]ble expectations of privacy" in whatever remains of their 

property post-fire.188 Postulating that the Fourth Amendment is not 
immolated by fire, the rest of the prosecution's argument justifying 
the warrantless entries "unravel[ed]."189 

181. Tyler, 436 U.S. at 502.  
182. Id.  
183. Id. at 502-03. Specifically, at approximately 8:00 a.m. the next day, 

the fire chief and his assistant returned to the now-empty and gutted building to 
make an examination. Id. at 502. An hour later, the police arrived, conducted a 
search, and found evidence of arson that they did not see previously in the steam 
and darkness of the night before. Id. The police went so far as to rip up sections 
of the carpet and collect other evidence indicating the fire was set deliberately. Id.  
On February 16, nearly an entire month later, an officer of the state police arson 
squad conducted a search, and uncovered evidence of a fuse, an arson trail, and 
other indicia that the blaze was deliberately set. Id. at 503. In addition, he secured 
further evidence that Tyler had falsified his claims as to his insured losses. Id.  

184. Id. at 502-03.  
185. Id. at 501. Tyler's lower court convictions had been reversed, and a 

new trial ordered by Michigan's highest state court thereby attenuating the need 
for further review. Id. at 503-04.  

186. Id. at 504.  
187. Tyler, 436 U.S. at 505.  
188. Id. Among other things, Justice Stewart made the point that private 

property often remains, in whatever condition, on the premises after the fire. Id.  
189. Id.
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Justice Stewart noted that arson must be proven190-a mere 
suspicion of the offense is not a proper ground upon which to justify 
a warrantless search.191 An official must demonstrate "more than the 
bare fact that a fire has occurred" in order to secure a warrant for 
purposes of seeking out its cause. 1 9 2 Additionally, magistrates are 
duty-bound to assure the requested search will be reasonable-an 
inquiry that demands, among other things, a balancing between the 
legitimate needs of government and the privacy interest of the 
property owner. 193 

Therefore, the need for "a more particularized-inquiry" by the 
magistrate is more pronounced. 19 4 The judge, as a detached and 
neutral magistrate, fulfills the important function of assuring that the 
liberty interest guaranteed by the Fourth Amendment is protected, 
and the search, if one is authorized, is delimited by the bounds of 
reasonableness. 195 

Applying this rubric to the case, the Supreme Court held that 
the warrantless searches conducted in Tyler violated the Fourth 
Amendment's prohibitions against unlawful searches. 196 The Court 
presumed the warrantless searches could not be justified on the basis 
of some recognized exemption.197 Inquiry into whether such an 
exceptional circumstance applied here to excuse the warrantless 
search was the next step for the Court. 198 

But the Justices would not defy rationality to hold that 
firefighters need a warrant to enter a burning building.199 More to 
the point, upon such reasonable entry, firefighters may seize 
evidence of arson found "in plain view." 200 Using that standard, the 

190. Tyler, 436 U.S. at 505-06.  
191. Id. In the same vein, Justice Stewart added that a later conviction 

cannot be utilized ex post facto to condone a warrantless search and the evidence 
obtained thereby. Id. at 506.  

192. Id. at 507.  
193. Id.  
194. Id.  

- 195. Id. at 508.  
196. Tyler, 436 U.S. at 511.  
197. Id.  
198. Id. at 510.  
199. Id. at 509.  
200. Id.; see Coolidge v. New Hampshire, 403 U.S. 443, 487-89 (1971) 

(presenting a set. of facts rather unique in the annals of Fourth Amendment
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Court ruled that the initial entry of the firefighters into the burning 
store and the fire chief's subsequent removal of the two containers of 
flammable liquid that were found in plain sight did not violate the 
Fourth Amendment.201 By the same logic, the following immediate 
searches came within the same exception, because the Court 
characterized them as no more than mere extensions of the original 
search made when the blaze was still fresh. 202 Viewed as a whole, 
the first set of searches undertaken by officials did not require a 
warrant. 2 03 

The entries made more than twenty-four hours after the blaze 
was extinguished stood in sharp contradistinction to the initial 
entry.204 "[C]learly detached from the initial exigency" by the 
passage of time, these subsequent warrantless searches ran afoul of 
the Fourth Amendment's prohibitions against such unsanctioned 
procedures. 205 With this exquisite parsing of the facts mated to an 
equally exquisite application of the Fourth Amendment's 
prohibitions and concomitant exceptions, the Supreme Court closed 
its decision. 206 

jurisprudence and holding that the police were not requried to obtain a warrant 
where the defendant's wife handed over to police four of Mr. Coolidge's guns and 
some of his clothing-evidence that was ultimately used to convict him).  

201. Tyler, 436 U.S. at 509.  
202. Id. at 511. Again, skewing heavily toward the precise order of events, 

Justice Stewart relied upon the fact that darkness, smoke, and steam interrupted the 
normal progression of the investigation, thus bifurcating it along the timeline so 
critical to the Court's opinion. Moreover, "[l]ittle purpose would have been 
served" by the firefighters standing amongst the ruins of Tyler's store between the 
4:00 a.m. halt of operations to the recommencement of the investigation four hours 
later. Id. The Court refused to underwrite such a stilted view of the proceedings.  

203. Id.  
204. Id.  
205. Id.  
206. Id. at 511-12. Given the parallel inclusion/exclusion of evidence from 

the now differentiated searches, the Supreme Court affirmed the Michigan 
Supreme Court's directive to hold a new trial. Id. at 512. However, Justice 
White's mixed view was grounded upon his assertion that the majority offered "no 
sound basis" for distinguishing the original intrusion from the subsequent 
reentries. Id. at 515 (White, J., concurring in part and dissenting in part). "The 
fact that the firemen were willing to leave demonstrates that the exigent 
circumstances justifying their original warantless entry" were extinguished along 
with the fire. Id. Justice White further opined that arson.investigators deserve a
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The popular belief is that Tyler is best categorized as falling 
within the small, but significant, subset of cases where exigent 
circumstances exempt warrantless searches from the application of 
the Fourth Amendment. At one level, a frank appraisal suggests the 
instant case best fits within that classification. After all, what is 
more exigent than a fire and the threat it poses to lives and property? 
However, Tyler's intense factual analysis speaks of a great concern 
for illuminating the facts of the reasonableness of the multiple 
incursions made by fire and police officials in these circumstances.  
The close scrutiny of the facts carries over to the focused analysis of 
the reasonableness, as a matter of constitutional law, of the actions of 
the governmental agents. Tyler was equally focused on the 
reasonableness of the officials' actions as it was on the exigent 
circumstances of the search. Thus, in our reconsidered view, we 
respectfully propose that Tyler be categorized in equal parts as an 
exigent circumstances holding and a reasonableness precedent.  

The four cornerstones are set, and within this pantheon of 
constitutional guarantees we find the current controversy that most 
concerns us. What results at the intersection of all these momentous 
Fourth Amendment precedents when they act upon the seemingly 
mundane-yet constitutionally vital-conundrum of warrantless 
blood tests administered as part of a drunk-driving stop? We begin 
by returning to the origins of the issue decades ago.  

III. SCHMERBER AS THE ROOT OF THE MODERN CONTROVERSY 

To understand today's controversy, we must return to its 
beginnings with the seminal case of Schmerber v. California, a 
Supreme Court decision decided nearly a half-century ago.207 

Schmerber provided the pivot upon which today's Fourth 
Amendment jurisprudence turns with respect to warrantless blood 
testing.  

The preliminary facts of Schmerber were so prosaic that the 
Supreme Court thought that the basics of the factual setting were 

better and "clear demarcation of the constitutional limits of their authority." Id. at 
516.  

207. 384 U.S. 757 (1966).
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only worthy of a footnote. 208 The Court briefly described how 
Schmerber and a friend had been out for a night of drinking and 
bowling.209 They departed the bowling alley by car at midnight with 
Schmerber driving) 10  The car skidded, hit a tree, and both 
Schmerber and his companion were found injured and taken to a 
hospital. 211 

The facts of the arrest took on a greater significance in the 
Court's analysis. The first police officer arrived on the scene shortly 
after the collision and smelled alcohol on Schmerber's breath.21 2 

The officer later testified that Schmerber gave the appearance of 
intoxication (i.e., glassy, bloodshot eyes) at that time.213 The officer 
saw Schmerber at the hospital about two hours later, and noticed he 
still exhibited signs of intoxication. 214 The officer placed Schmerber 
under arrest, and informed him of his rights. 215 "At the direction of 
[the] police officer," a blood sample was taken from Schmerber. 216 

The Court went to great trouble to point out that "the extraction was 
made by a physician in a simple, medically acceptable manner in a 
hospital environment." 217 The chemical analysis of the blood sample 
revealed Schmerber had been intoxicated at the time of the accident; 
thus, he was convicted on the charge of DWI in state 
court.218 Schmerber argued that, since the blood draw was taken 

208. See Schermber, 384 U.S. at 758 n.2 (laying out the factual setting in 
three concise sentences).  

209. Id.  
210. Id.  
211. Id.  
212. Id. at 768-69.  
213. Id.  
214. Schermber, 384 U.S. at 769.  
215. Id.  
216. Id. at 758.  
217. Id. at 759. We quickly note that this disclosure of the supposedly 

simple and safe administration of the blood test arose in the context of 
Schmerber's allegation .that his right to due process under the Fifth Amendment 
was violated by the blood draw, a constitutional issue beyond the scope of our 
chosen purview here. Id. at 759-60.  

218. Id. at 758-59.
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despite his refusal, several of his constitutional rights had been 
violated. 219 

The Supreme Court first put the liberty interest at issue into 

perspective.220 Justice Brennan wrote that "[t]he overriding function 
of the Fourth Amendment is to protect personal privacy and dignity 
against unwarranted intrusion by the State." 22 1 The assurance of 
freedom from arbitrary incursions by law enforcement resides at the 
very core of the liberty guarantee and is vital to the functioning of a 
free people. 222 Thus, "compulsory administration of a blood test ...  
plainly involves the broadly conceived reach of a search and seizure 
under the Fourth Amendment," opined Justice Brennan. 223 

According to Justice Brennan, the Fourth Amendment's express 
provision protecting the security of the citizenry-first in their 
persons, and thereafter in their houses, papers, and similar 
possessions-assures its role. 224 "It could not reasonably be 

219. Schermber, 384 U.S. at 759. Expanding upon a previously mentioned 
distinction, the instant Article focuses upon the stature of Schmerber as part of 
Fourth Amendment jurisprudence. As such, we merely mention he also made 
significant claims pursuant to the Fifth and Sixth Amendments, which the Supreme 
Court of course fully addressed, but which we choose not to delve into here. Id. at 
759. We note that in the body of Schmerber's disposition of certain Fifth 
Amendment allegations, to wit, the arrestee's claim that his right not to incriminate 
himself was violated, Justice Brennan places in succinct counterpoise compulsory 
law enforcement methodologies not constitutionally prohibited, such as 
fingerprints, photographs, measurements, and lineups, as contrasted to more 
draconian devices directed to extract things more in the nature of physical 
evidence, such as a lie detector test. Id. at 764. Justice Brennan distinguishes the 
latter, and thus implicitly questions the scope of its constitutional protection or, 
conversely, prohibition, on the grounds that a polygraph and similar law 
enforcement tools measure bodily reactions, and therefore might be intended to 
elicit essential testimonial responses. Id.  

220. Id. at 766-67.  
221. Id. at 767.  
222. Id.; see also Wolf v. Colorado, 338 U.S. 25, 27 (1949) (recognizing the 

protection of privacy as "basic to a free society").  
223. Schmerber, 384 U.S. at 767. Parenthetically, we note the Court's 

statement that "the values protected" by the Fourth Amendment "substantially 
overlap those ... the Fifth Amendment helps to protect." Id. This explains in part 
the brief, subsequent mention by Justice Brennan that if an involuntary blood draw 
does not implicate the Fifth Amendment, then the Fourth Amendment's 
prohibition against warrantless searches is surely at issue. Id.  

224. Id.
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argued," declared the Court, that the blood test forced upon 
Schmerber was beyond the constraints of the Fourth Amendment.  

Justice Brennan made a declaration that cemented Schmerber 
as a pillar of Fourth Amendment jurisprudence. Finding that the 
controversy dealt with "intrusions into the human body rather than..  
. property relationships or private papers," the majority proclaimed 
"we write on a clean slate," and set forth a critical holding as to the 
"Fourth Amendment's proper function." 226 The liberty guaranteed 
by this Amendment does not constrain all incursions by the 
government upon the citizenry, but constrains "intrusions which are 
not Justified in the circumstances."227 The majority posited that the 
question for the Court concerned the "reasonableness" of the "means 
and procedures employed" by the police in taking the suspect's 
blood when contrasted to the Fourth Amendment's strictures. 2 2 8 

Justice Brennan factored in immediate dangers such as 
concealed weapons, or, far more important to the instant analysis, the 
potential destruction of evidence.22 Yet, Justice Brennan noted that 
"[w]hatever the validity" of such considerations, "they have little 
applicability with respect to searches involving intrusions beyond the 
body's surface." 230  "The interests in human dignity and privacy 

225. Schermber, 384 U.S. at 767. The Court further concluded that the 
blood draw at issue here "plainly constitute[d]" a search, and was in fact 
predicated upon a seizure of that same person, putting the entire procedure 
squarely within the domain of the Fourth Amendment. Id.  

226. Id. at 767-68.  
227. Id. at 768 (emphasis added). The Court appended thereto the equal 

declaration that the Fourth Amendment likewise prohibited governmental 
intrusions "made in an improper manner." Id.  

228. Id. Equally so was the question of the police's justification in 
proceeding with the warrantless and involuntary blood sampling. Id.  

229. Id. at 769. Justice Brennan specified evidence "under the direct control 
of the accused" is at risk of destruction, presumably at the suspect's own hands.  
Id.; see United States v. Rabinowitz, 339 U.S. 56, 72 (1950) (Frankfurter, J., 
dissenting) (holding that police "officers may search and seize not only the things 
physically on the person arrested, but those within his immediate physical 
control"). Be assured that later in this Article we shall draw distinctions between 
evidence truly within the suspect's direct control, as contrasted to evidence that the 
accused has little or no direct control over, for example, the metabolization of 
alcohol in the arrestee's own bloodstream.  

230. Schmerber, 384 U.S. at 769.
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which the Fourth Amendment protects forbid any such intrusions on 
the mere chance" that probative evidence might be so recovered.231 

The Court stated that, when lacking a clear indication that 
desired evidence shall be found, "these fundamental human interests 
require law officers to suffer the risk that such evidence may 
disappear unless there is an immediate search." 232  Thus, the 
Schmerber Court made its first allocation of priorities between the 
exigencies of law enforcement and the people's right to protection 
from warrantless searches in the form of involuntary bodily 
intrusions. The Court found the question was whether the police in 
the instant case had the right to adjudge these weighty considerations 
themselves or were "required instead to procure a warrant before 
proceeding" to the nonconsensual blood test. 233 

Drawing a comparison to more commonplace searches of 
dwellings, where warrants "are ordinarily required" absent an 
emergency, the Supreme Court reached a powerful conclusion: 
"[N]o less could be required where intrusions into the human body 
are concerned."234 Proceeding from the necessity of first procuring a 
warrant, the Schmerber Court gave the judicial branch a vital role in 
determining probable cause. To mandate a warrant is to likewise 
require that a "neutral and detached magistrate" decide the propriety 
and necessity of issuing such a writ, as contrasted to the interested 
law officer "engaged in the often competitive enterprise of ferreting 
out crime." 235 The Court held that the importance of an impartial 
and nonaligned jurist making "informed, detached and deliberate 
determinations of the issue" of nonconsensual bodily incursions "is 
indisputable and great." 236 

Yet, the Schmerber Court was not blind to the viewpoint of 
law enforcement. Examining the opposite side of the proverbial 
coin, Justice Brennan conceded that the arresting officer in the 
instant case "might reasonably have believed that he was confronted 
with an emergency" and thereby rationalized that the lapse of time 

231. Schermber, 384 U.S. at 769-70.  
232. Id. at 770.  
233. Id.  
234. Id.  
235. Id. (quoting Johnson v. United States, 333 U.S. 10, 14 (1948)).  
236. Id.
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required to secure a warrant would pose a threat to the preservation 
of vital evidence. 237 Knowingly or otherwise, the Court set the stage 
for the controversy that continues today. Writing for the Court, 
Justice Brennan stated, "We are told that the percentage of alcohol in 
the blood begins to diminish shortly after drinking stops," as the 
body begins to detoxify itself.238 Such knowledge was heightened 
by the facts that Schmerber required transportation to the hospital, 
the police had to investigate the accident scene, and "there was no 
time to seek out a magistrate and secure a warrant." 239 On the basis 
of "these special facts," the Schmerber majority concluded that the 
efforts to secure the blood sample, even over the arrestee's objection, 
were "an appropriate incident" to the suspect's arrest. 240 

The majority also stated that the typical blood test is 
substantially free of risk or pain, and at least in this instance, the 
blood draw was "performed in a reasonable manner," by a physician 
in a "hospital environment." 2 4 1 On its face, the Court's discussion 
appears somewhat superfluous. But it is not. 242  The majority 
pointed out that, in contradistinction, "We are thus not presented 
with the serious question which would arise if a search involving use 
of a medical technique, even of the most rudimentary sort, were 
made by other than medical personnel or in other than a medical 
environment."243 Here, the Court distinguished between a blood test 
administered by police at the stationhouse and a test administered by 

237. Schermber, 384 U.S. at 770.  
238. Id.  
239. Id. at 770-71.  
240. Id. at 771.  
241. Id. The Supreme Court declared blood tests as "routine in our everyday 

life," as they were then part of entering the military or obtaining a marriage 
license. Id. at 771 n.13. As we shall briefly discuss later, such reasoning makes 
for an apt comparison to modern America and our conceptualizations of personal 
liberty.  

242. Id. at 771. Every word a court utters, especially the Supreme Court, is 
significant. See, e.g., United States v. Bell, 524 F.2d 202, 206 (2d Cir. 1975) 
(utterances of the Supreme Court "must be given considerable weight and can not 
be ignored"); Lewis v. Sava, 602 F. Supp. 571, 573 (S.D.N.Y. 1984) (lower courts 
obliged to follow the emanations of the high Court).  

243. Schmerber, 384 U.S. at 771-72 (emphasis added).
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a doctor at a hospital. 244 The Court thus introduced a seemingly 
minor caveat, anticipating that its tolerance for searches done in such 
an irregular manner may "invite an unjustified element" of risk and 
pain to the detainee. 245 And so, some of the seeds of the modem 
controversy were sewn.  

The Justices found no violation of the Fourth Amendment in 
the specific circumstances of this suspect's involuntary blood 
draw.246 But, the majority made explicit that it based its ruling "only 
on the facts of the present record." 247  The Court identified this 
limitation because "[t]he integrity of an individual's person is a 
cherished value of our society."248 To forestall misunderstanding, 
the Schmerber Court explained that the liberties guaranteed by the 
Constitution do not necessarily forbid the states from making minor 
incursions into an individual's body under stringently limited 
conditions. 249 Such a circumscribed ruling "in no way" condones 
more substantial "intrusions under other conditions." 250 Thus 
concluded Schmerber.  

Schmerber has few, if any, notable direct offspring. Rather, 
until McNeely, Schmerber was regarded as a quiescent landmark, 
with one exception: Skinner v. Railway Labor Executives' Ass 'n.25 1 

Skinner can rightly be viewed as an aberration in the Supreme 
Court's carefully crafted Fourth Amendment jurisprudence because 
it displays a laxity towards upholding the liberty interest guaranteed 
by the constitutional proviso. Yet, a cursory examination of a few 
pertinent factors surrounding this precedent helps to explain the 
decision.  

Federal authorities were concerned that engineers and 
operators of the nation's railways might be endangering the public 
by operating trains while under the influence of drugs or alcohol. To 
combat this concern, authorities promulgated extensive regulations 

244. Schermber, 384 U.S. at 772 (including other medical professionals in 
similar medical settings).  

245. Id.  
246. Id.  
247. Id.  
248. Id. (emphasis added).  
249. Id. at 771-72.  
250. Schermber, 384 U.S. at 771-72.  
251. 489 U.S. 602 (1989).
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using random blood, breath, and urine tests.252 In order to maintain 
the element of surprise, all for the public good, of course, the tests 
were to be administered under the most invasive of conditions, 
fundamentally ignoring any regard for privacy. 253 The tests were to 
be conducted without a warrant, thus positioning Skinner as the 
intermediary between Schmerber and the present-day 
controversy. 254 

Writing for the Court, Justice Kennedy's explanation was 
plainspoken enough in relating why the majority viewed Skinner's 
rigorous regimen of drug testing with approbation: "This 
governmental interest in ensuring the safety of the traveling public 
and of the employees themselves plainly justifies prohibiting covered 
employees from using alcohol or drugs on duty, . . . [and] also 
'require[s] and justif[ies] the exercise of supervision.",, 255 As further 
justification, Skinner posits that "such intrusions [as these blood 
tests] are defined narrowly and specifically in the regulations that 
authorize them, and doubtless are well known to covered 
employees." 256 Indeed, "the expectations of privacy of covered 
employees are diminished by reason of their participation in an 
industry that is regulated pervasively to ensure safety." 257 

Having disposed of privacy concerns, Skinner proceeded to 
draw a direct line to Schmerber. First, the Court stated that "alcohol 
and other drugs are eliminated from the bloodstream at a constant 
rate and blood and breath samples taken to measure whether these 
substances were in the bloodstream when a triggering event [(i.e., a 
railway accident)] occurred must be obtained as soon as possible." 258 

252. Skinner, 489 U.S. at 606-08.  
253. Id. at 611.  
254. Id. at 610-12.  
255. Id. at 621 (first alteration added) (citation omitted). As an aside, one 

can only wonder about this submission to pervasive governmental authority 
penned by Justice Kennedy in Skinner, in sharp contradistinction to the same 
Justice in the twenty-first century (as his ascent to the role of the so-called "swing 
vote" has apparently ignited a pronounced libertarian streak disfavoring such 
governmental meddling in personal privacy). See, e.g., United States v. Windsor, 
133 S. Ct. 2675 (2013) (holding the Defense of Marriage Act unconstitutional as 
violative of the Fifth Amendment).  

256. Skinner, 489 U.S. at 622.  
257. Id. at 627.  
258. Id. at 623 (citation omitted).
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Skinner characterized Schmerber as validating such bodily intrusions 
when warrantless blood draws are performed in a reasonable manner 
by a physician (or suitable medical professional) in a hospital.259 

The Court declared the slight invasiveness of a routine blood test "is 
not significant" and noted that its own holding in Schmerber 
"confirmed society's judgment that blood tests do not constitute an 
unduly extensive imposition on an individual's privacy and bodily 
integrity." 26 0 

Skinner does not end there, however. Its abrupt and harsh 
result is ameliorated, at least in part, by the dissent robustly 
defending the freedom at stake. Authored by Justice Marshall, and 
joined by Justice Brennan, the dissent warned, "Precisely because 
the need for action against the drug scourge is manifest, the need for 
vigilance against unconstitutional excess is great." 261 Informed by 
the past, Justice Marshall continued, "History teaches that grave 
threats to liberty often come in times of urgency, when constitutional 
rights seem too extravagant to endure." 262 Decrying the majority's 
actions that day as "shortsighted" in permitting "basic constitutional 
rights to fall prey to momentary emergencies," the dissent 
remonstrated that "when we allow fundamental freedoms to be 
sacrificed in the name of real or perceived exigency, we invariably 
come to regret it."263 

Refusing to bend the Fourth Amendment's guarantees, 
Justice Marshall declared the Warrant Clause "is not so easily 

259. Skinner, 489 U.S. at 625.  
260. Id. (quoting Winston v. Lee, 470 U.S. 753, 762 (1985)) (internal 

quotation marks omitted).  
261. Id. at 635. In a companion case decided the same day, National 

Treasury Employees Union v. Von Raab, Justice Scalia echoed this sentiment in 
his dissent, declaring, "the impairment of individual liberties cannot be the means 
of making a point." 489 U.S. 656, 687 (1989) (Scalia, J., dissenting).  

262. Skinner, 489 U.S. at 635 (citing Korematsu v. United States, 323 U.S.  
214 (1944)).  

263. Id. How strikingly similar to Benjamin Franklin's legendary 
declaration that "[t]hose who would give up essential Liberty, to purchase a little 
temporary Safety, deserve neither Liberty nor Safety." Benjamin Franklin, 
Pennsylvania Assembly: Reply to the Governor (Nov. 11, 1755), in 6 THE PAPERS 
OF BENJAMIN FRANKLIN 238 (Leonard W. Labaree et. al., eds., Yale University 
Press 1963) (1756), available at http://franklinpapers.org/franklin/framedVolumes.  
jsp?vol=6&page=238a.
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excised" from the pantheon of our freedoms. 264  He warned that 
dispensing with a constitutional requirement because it was deemed 
impracticable is to indulge in an elusive process. 265 By neglecting to 
uphold the strictures of the Warrant Clause, the Fourth Amendment's 
"overarching command" that searches and seizures be "reasonable" 
is rendered "virtually devoid of meaning, subject to whatever content 
shifting judicial majorities, concerned about the problems of the day, 
choose to give to that supple term."266 

In a parenthetical, Justice Marshall pointed out that the 
Supreme Court in Schmerber found the blood test therein was 
permissible only after ruling that the bodily intrusion fell within the 
exigent circumstances exception and that probable cause was found 
to exist. 267 Having thus contrasted the exigent circumstances of 
Schmerber to the emergent needs of the government as proffered by 
the Skinner majority, Justice Marshall responded with a 
counter-interpretation. Justice Marshall disagreed that the heavy 
regulation of the railroad industry utterly "eclipses workers' rights 
under the Fourth Amendment," 268 insisting rather that "constitutional 
rights have their consequences, and one is that efforts to maximize 
the public welfare, no matter how well intentioned, must always be 
pursued within constitutional boundaries." 269 

The dissent in Skinner also struck broader themes. Speaking 
to an alternative vision of a nation where the constitutional guarantee 
was momentarily suspended to serve this public, need, Justice 
Marshall envisioned that "[w]ere the police freed from the 

264. Skinner, 489 U.S. at 637.  
265. Id.  
266. Id.; see id. at 636 ("[H]ighly intrusive searches.. . [must] be based on 

probable cause, not on the evanescent cost-benefit calculations of agencies or 
judges."); see also Crawford v. Washington, 541 U.S. 36, 63, 67-68 (2004) 
(noting that "[b]y replacing categorical constitutional guarantees with open-ended 
balancing tests, we do violence to their design" and run the risk that "[s]ome courts 
[will] wind up attaching the same significance to opposite facts" due to the 
"amorphous" tendency of such balancing tests).  

267. Skinner, 489 U.S. at 645 n.7.  
268. Id. at 648.  
269. Id. at 650 (emphasis added); see also id. at 641 (acknowledging that 

while concern for public safety "is laudable[, a] cavalier disregard for the text of 
the Constitution is not").
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constraints of the Fourth .Amendment for just one day . . . the 
resulting convictions and incarcerations would probably prevent 
thousands of fatalities" linked to substance abuse. 2 But, refusing to 
yield to the majority's vision of a safer America, Justice Marshall 
countered that "[o]ur refusal to tolerate this specter reflects our 
shared belief that even beneficent governmental power-whether 
exercised to save money, save lives, or make the trains run on time 
must always yield to a resolute loyalty to constitutional 
safeguards." 27' In response to the acquiescence of the Court to the 
warrantless blood tests in Skinner, the dissent implored that "[t]he 
Constitution demands no less loyalty here." 272 

Therefore, Skinner's ultimate redemption is in its robust 
dissent. The dissent warns of the slippery slope the Court treads. It 
is the dissenting voice of Skinner that cherishes the freedom from 
warrantless searches that the Fourth Amendment provides. The tale 
of Schmerber and its limited progeny, most notably Skinner, ends 
with a great portent for the future.  

IV. McNEELY: A CONFIRMATION OF THE TOTALITY OF THE 

CIRCUMSTANCES TEST 

We have seen Schmerber and its implications, standing 
alongside many other Supreme Court landmarks. In Missouri v.  
McNeely, the Court resisted the call of some to diminish the 
requirement for a warrant in blood-testing cases.2 73 In that case, 
after Tyler McNeely was observed driving his truck in excess of the 
speed limit and weaving across the centerline, Missouri highway 
patrol pulled him over.  

270. Skinner, 489 U.S. at 641.  
271. Id. (quoting Almeida-Sanchez v. United States, 413 U.S. 266, 273 

(1973)) (internal quotation marks omitted); see also Sabino, BAYLOR, supra note 
38, at 349 (analyzing Justice Scalia's opinion in Crawford and Melendez-Diaz and 
Justice Ginsburg's opinion in Bullcoming, and stating that "[i]t is a simple thing, 
really-public policy rarely, if ever, overcomes the Constitution, nor should it").  

272. Skinner, 489 U.S. at-650.  
273. 133 S. Ct. 1552, 1568 (2013) (holding that dissipation of alcohol does 

not per se constitute exigent circumstances).  
274. Id. at 1556.
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The police officer noted that McNeely presented the typical 
signs of intoxication: bloodshot eyes, slurred speech, wobbly on his 
feet, and the smell of liquor on his- breath. McNeely freely 
admitted that he had been at a bar and had "a couple of beers." 276 As 
related by the Court, McNeely then "performed poorly" on a set of 
field sobriety tests.277 McNeely declined to submit to a portable 
breathalyzer test, and the officer placed him under arrest. 2 7 8 

On the drive to the station house, McNeely told the officer he 
would, continue to refuse to provide a breath sample. 2 7 9 Upon 
hearing this, the officer diverted to a nearby hospital for purposes of 
having McNeely's blood tested.280 The officer explained to 
McNeely that, pursuant to state law, McNeely's refusal to submit to 
a blood test could mean an immediate revocation of his driver's 
license and his refusal could be used against him in court. 2 8 1 

McNeely remained steadfast in his refusal to consent to a blood 
test.282 

Nonetheless, the police officer directed a hospital technician 
to take a blood sample from the unwilling McNeely. 283 Subsequent 
testing revealed that McNeely's blood alcohol concentration (BAC) 
was nearly twice the legal limit.284 

At his trial for driving while intoxicated (DWI), McNeely 
sought to suppress the results of the blood test.285 Undoubtedly, 
McNeely was highly motivated to exclude the BAC test, since he 
already had two prior DWI convictions; 286 thus, pursuant to Missouri 
law, he faced a felony conviction and up to four years in jail. 287 

275. McNeely, 133 S. Ct. at 1557.  
276. Id. at 1556.  
277. Id. at 1556-57.  
278. Id.  
279. Id. at 1557.  
280. Id.  
281. McNeely, 133 S. Ct. at 1568.  
282. Id.  
283. Id.  
284. Id.  
285. Id.  
286. Id.  
287. McNeely, 133 S. Ct. at 1557 n.1.
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The trial judge granted McNeely's motion to suppress, ruling 
that the blood test, conducted without consent and without a warrant, 
violated McNeely's Fourth Amendment rights. 288 The Missouri 
Supreme. Court affirmed, declaring that McNeely's situation 
presented a routine DWI test, and that the warrantless search, 
undertaken in the form of the involuntary blood test, could not be 
justified. 289 An appeal to the Supreme Court followed.290 

Writing for the Court, Justice Sotomayor 291 noted that review 
was granted to resolve a split of authority on the question of 
"whether the natural dissipation of alcohol in the bloodstream 
establishes a per se exigency" that excuses the lack of a warrant for 
an involuntary blood sample taken during a drunk-driving 
investigation. 292 

In the opening of McNeely, Justice Sotomayor explained that 
the conflict had its roots in the 1966 landmark decision of Schmerber 
v. California.293 Justice Sotomayor set out that the reasoning behind 
upholding warrantless blood testing in the context of a DWI arrest is 
driven by a law enforcement officer's legitimate concern that she is 
confronted with such an emergency that the destruction of vital 
evidence is threatened. 294 The exact question placed before the 
Court in McNeely was "whether the natural metabolization of 
alcohol in the bloodstream presents a per se exigency that justifies an 
exception to the Fourth Amendment's warrant requirement for 
nonconsensual blood testing in all drunk-driving cases." 295 The 
Supreme Court held that "it does not," and consistent with Fourth 

288. McNeely, 133 S. Ct. at 1557.  
289. Id.; State v. McNeely, 358 S.W.3d 65, 67 (Mo. 2012) (per curiam).  
290. McNeely, 133 S. Ct. at 1558.  
291. Id. at 1556. Justice Sotomayor announced the judgment of the 

Supreme Court, and authored the controlling opinion. The main parts of McNeely 
were joined by Justices Scalia, Ginsburg, and Kagan. Id. This Article highlights 
the specific portions of Justice Sotomayor's opinion that Justices Scalia, Ginsburg, 
and Kagan joined. Id.  

292. Id. at 1558 (emphasis omitted). The Supreme Court granted certiorari 
in order to resolve the split of authority on the issue of whether dissipation of 
alcohol alone creates an exigent circumstance; the Court listed six state court 
decisions as relevant cases. Id. at 1558 n.2.  

293. 384 U.S. 757, (1966).  
294. McNeely, 133 S. Ct. at 1559-60 (citing Schmerber, 384 U.S. at 770).  
295. Id. at 1556 (emphasis omitted).
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Amendment doctrine, any so-called exigency must be determined sui 
generis "based on the totality of the circumstances" presented to the 
trial court. 296 

The Court commenced its analysis by reviewing the relevant 
pillars of the Fourth Amendment's mandate that searches must only 
be conducted pursuant to a warrant. 297 The appropriate starting point 
was an exegesis of the liberty guarantee itself, which provides that 
"[t]he right of the people to be secure in their persons . . . against 
unreasonable searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause." 298 The Supreme 
Court's jurisprudence holding "that a warrantless search of the 
person is reasonable only if it falls within a recognized exception"2 99 

was pivotal to the Court's deliberations.  
'Justice Sotomayor readily determined that this benchmark 

applies to the compulsory physical intrusion of a blood test, as found 
in McNeely: "Such an invasion of bodily integrity implicates an 
individual's 'most personal and deep-rooted expectations of 
individual privacy.' 300 But, the Court did concede that even a 
cornerstone freedom such as the Fourth Amendment has 
exceptions.301 One well-known exception is the emergency 
presented when the needs of law enforcement overwhelm the usual 
distaste for a warrantless search. 302 The Court went on to catalogue 
some of these exigencies.303 

296. McNeely, 133 S. Ct. at 1556.  
297. Id. at 1558.  
298. Id. (quoting U.S. CONST. amend. IV).  
299. Id. (emphasis added) (citing U.S. v. Robinson, 414 U.S. 218, 224 

(1973)).  
300. Id. at 1558 (quoting Winston v. Lee, 470 U.S. 753, 760 (1985)); see 

also Skinner v. Ry. Labor Execs.' Ass'n, 489 U.S. 602, 616 (1989) (noting our 
"society's concern for the security of one's person" makes it obvious that a 
physical inturusion infringes upon an individual's expectation of privacy).  

301. McNeely, 133 S. Ct. at 1558.  
302. Id.  
303. Id.; see also Kentucky v. King, 131 S. Ct. 1849, 1856 (2011) 

(explaining that the necessity of preventing the suspect from destroying drug 
evidence is overcome by the warrant requirement); Michigan v. Fisher, 558 U.S.  
45, 47-48 (2009) (reasoning that the need to provide emergency assistance to an 
occupant overcame the need for a warrant before entering the home); Michigan v.  
Tyler, 436 U.S. 499, 509-10 (1978) (describing a situation where the necessity of
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Justice Sotomayor then . set about the crucial task- of 
describing the Court's methodology in such cases: "To determine 
whether a law enforcement officer faced an emergency that justified 
acting without a warrant, this Court looks to the totality of 
circumstances." 304  The Court characterized this approach as a 
precision instrument, wielded to evaluate reasonableness in the 
Fourth Amendment context, because the police in such 
circumstances act without the benefit of a judicial warrant. 305 

"Absent that established justification," each and every purported 
police emergency should be evaluated upon its own specific facts 
and circumstances. 306 

The McNeely Court noted that Schmerber was a prime 
illustration of the efficacy of a fact-specific inquiry.307 The 
fact-based analysis undertaken in Schmerber inquired as to the time 
needed to bring the injured suspect to the hospital, the time expended 
to investigate the accident, and conversely, the lack of time to seek 
out a magistrate and obtain a warrant.308 Ultimately, the Schmerber 
Court concluded that the diminishment of the accused's blood 
alcohol level threatened the loss of valuable evidence, and thereby, 
constituted an emergency exempt from normal Fourth Amendment 
procedures. 309 

In McNeely, Justice Sotomayor underscored that the 
precedent set by Schmerber was one mandating a case-by-case 
analysis whenever a potential Fourth Amendment violation 
occurs.310 Nonetheless, the State- pursued the transformation of this 
case-by-case analysis into a per se rule for blood testing in 

entering a burning building overcame the warrant requirement); U.S. v. Santana, 
427 U.S. 38, 42-43 (1976) (describing a situation where hot pursuit obviated the 
Fourth Amendment warrant requirement).  

304. McNeely, 133 S. Ct. at 1559 (citing cases).  
305. See id. ("We apply this 'finely tuned approach' to Fourth Amendment 

reasonableness in this context because the police action at issue lacks 'the 
traditional justification that . . . a warrant. . . provides."' (quoting Atwater v. Lago 
Vista, 532 U.S. 318, 347 n.16 (2001))).  

306. Id.  
307. Id. (citing Schmerber v. California, 384 U.S. 757, 758 (1966)).  
308. Id. at 1560.  
309. Id.  
310. McNeely, 133 S. Ct. at 1560.
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drunk-driving cases. 31 1 The prosecution apparently sought this per 
se rule "because BAC evidence is inherently evanescent." 312  The 
very nature of blood chemistry and its variability creates exigent 
circumstances justifying a warrantless search. 31 The State conceded 
that, the arresting officer still needed probable cause, and the blood 
test still needed to be conducted in a reasonable manner. 314  But, 
assuming these obstacles were surmounted, the State sought a 
declaration that it was "categorically reasonable for law enforcement 
to obtain the blood sample without a warrant." 3 1 5 

Justice Sotomayor found no reason to dispute the truism "that 
as a result of the human body's natural metabolic processes, the 
alcohol level in a person's blood begins to dissipate once the alcohol 
is fully absorbed and continues to decline until the alcohol is 
eliminated." 316  Yet, Justice Sotomayor made sure to note that the 
Court was not overly concerned with the exactitudes of science: 
"Regardless of the exact elimination rate," she posited, "it is 
sufficient for our purposes to note that because an individual's 
alcohol level gradually declines . . . a significant delay in [BAC] 
testing will negatively affect . . . results." 317  Certainly, the Court 
alluded to that decades ago in Schmerber; these scientific truths 
animated the Court's holding at that time.3 18  However, this was 
insufficient to move the Court in McNeely. Justice Sotomayor was 
most resolute, declaring, "[b]ut it does not follow that we should 
depart from careful case-by-case assessment of exigency" and adopt 
a new per se test, as propounded by the State. 3 19 It has long been the 
law that before drawing a blood sample for testing, the Fourth 
Amendment mandates police officers to obtain a warrant when they 
can reasonably do so without "significantly undermining the efficacy 
of the search." 3 2 0 

311. McNeely, 133 S. Ct. at 1560.  
312. Id.  
313. Id.  
314. Id.  
315. Id.  
316. Id.  
317. McNeely, 133 S. Ct. at 1561.  
318. Id.  
319. Id.  
320. Id. (citing McDonald v. U.S., 335 U.S. 451, 456 (1948)).
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Evincing a clear understanding of the difficulties law 
enforcement officers confront in such circumstances, Justice 
Sotomayor confirmed that the Court does "not doubt that some 
circumstances will make obtaining a warrant impractical." 32 1 These 
circumstances will "support an exigency justifying a properly 
conducted warrantless blood test." 322 Such reasoning is a powerful 
argument against-not for-converting to a categorical rule that 
would reflect considerable overgeneralizations. 323 

The McNeely Court drew a critical distinction that helped 
define its views on warrantless searches in the context of taking 
blood for BAC testing, as contrasted with other Fourth Amendment 
situations. Justice Sotomayor noted that blood testing differs in 
crucial respects from-other destruction-of-evidence cases: the latter 
scenarios are comprised of "cases in which the police are truly 
confronted with a 'now or never' situation." 324  Justice Sotomayor 
opined that the need to draw blood for BAC testing stands in sharp 
contrast to circumstances where the suspect "has control over easily 
disposable evidence." 325  In an alleged DWI case, evidence of 
alcohol in the bloodstream dissipates "over time in a gradual and 
relatively predictable manner." 326 Furthermore, blood is not taken in 
the field. In such cases, the suspected DWI driver is normally 
transported to a hospital where a trained medical professional can 
draw the blood sample. 327  Therefore, there is an inherent delay 

321. McNeely, 133 S. Ct. at 1561.  
322. Id.  
323. Id.; see also Richards v. Wisconsin, 520 U.S. 385, 393 (1997) ("First, 

the exception contains considerable overgeneralization. For example, while drug 
investigation frequently does pose special risks to officer safety and the 
preservation of evidence, not every drug investigation will pose these risks to a 
substantial degree.").  

324. McNeely, 133 S. Ct. at 1561; see also Roaden v. Kentucky, 413 U.S.  
496, 505 (1973) ("Where there are exigent circumstances in which police action 
literally must be 'now or never' to preserve the evidence of the crime, it is 
reasonable to permit action without prior judicial evaluation.").  

325. McNeely, 133 S. Ct. at 1561; see also Georgia v. Randolph, 547 U.S.  
103, 116 n.6 (2006) (noting that in cases where "the objecting tenant cannot be 
incapacitated from destroying easily disposable evidence during the time required 
to get a warrant," the exigency exception to the warrant requirement will apply).  

326. McNeely, 133 S. Ct. at 1561.  
327. Id.
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between the time of the arrest and the time of the testing, regardless 
of the need to obtain a warrant. 328 Such a reality "undermines" the 
prosecution's call in McNeely to promulgate a "categorical 
exception" to the Fourth Amendment's normal requirements. 32 9 

The McNeely opinion presented the following scenario as an 
example: A police officer takes steps to secure a warrant while 
another officer is transporting a suspect to a hospital. "[T]he warrant 
process will not significantly increase the delay before the blood test 
is conducted" because of the passage of time inherent in 
simultaneous transportation while the warrant is being pursued.330 

Justice Sotomayor found "no plausible justification" for a per se 
exception to the Fourth Amendment in such circumstances. 331 

Furthermore, the Court found that the prosecution's quest for 
a categorical exception for warrantless searches involving BAC tests 
likewise failed to take into account the progress made in the last five 
decades in faster processing of warrant applications in cases such as 
suspected DWI. 332 For instance, in the federal arena, magistrate 
judges may entertain telephone applications for a warrant. 333 "States 

328. McNeely, 133 S. Ct. at 1561.  
329. Id.  
330. Id.  
331. Id.  
332. Id. at 1561-62.  
333. Id. at 1562; see FED. R. CRIM. P. 4.1(a), which provides: "(a) IN 

GENERAL. A magistrate judge may consider information communicated by 
telephone or other reliable electronic means when reviewing a complaint or 
deciding whether to issue a warrant or summons." FED. R. CRIM. P. 4.1(a).  
Further on, the same rule requires duplicate warrants, as follows: "The applicant 
must prepare a proposed duplicate original of a complaint, warrant, or summons, 
and nust read or otherwise transmit its contents verbatim to the judge." Id. at 
4.1(b)(3). Justifying the modernization of Rule 4.1, the Advisory Committee 
Notes explain the recent amendment in this manner: 

New Rule 4.1 brings together in one rule the procedures for using a 
telephone or other reliable electronic means for reviewing complaints and 
applying for and issuing warrants and summonses. In drafting Rule 4.1, 
the Committee recognized that modern technological developments have 
improved access to judicial officers, thereby reducing the necessity of 
government action without prior judicial approval. Rule 4.1 prescribes 
uniform procedures and ensures an accurate record.
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have also innovated" their warrant application processes. 3 34  States 

have proven adept at utilizing all the modem appurtenances such as 

e-mail and videoconferencing, going well beyond the telephone 
available when Schmerber was decided in 1966."'5 These 

technological breakthroughs are enhanced by more fundamental 

... Successful experience using electronic applications for search 

warrants under Rule 41, combined with increased access to reliable 

electronic communication, support the extension of these procedures to 

arrest warrants, complaints, and summonses.  

FED. R. CRIM. P. 4.1 advisory committee's note (emphasis added). We find 

significant, and thus choose to emphasize, the Article's explicit recognition of 

"improved access" to the all important neutral and detached magistrate, and the 

even more forceful declaration that bringing the Rule fully into the current day is 

purposed to "reduc[e] the necessity of government action without prior judicial 

approval." Id. In our combined experience, rarely have we seen an innocuous rule 

advisory note so clearly embody a plethora of Supreme Court doctrine.  

334. McNeely, 133 S. Ct. at 1562. The Supreme Court has long allowed, 

and even encouraged, the several States to take the lead and promulgate their own 

pragmatic rules and procedures to stay within the confines of the Fourth 

Amendment's permissive zone of police action. See, e.g., Ker v. California, 374 

U.S. 23, 34 (1963) ("The States are not thereby precluded from developing 

workable rules governing arrests, searches and seizures to meet 'the practical 

demands of effective criminal investigation and law enforcement' in the States, 

provided that those rules do not violate the constitutional proscription of 

unreasonable searches and seizures . . . ."). Such encouragement of independent, 

albeit constitutionally respectful, action is an obvious recognition of the diverse 

needs and capabilities of the individual states, as they seek to stay on the right side 

of this important liberty guarantee. See id. (explaining that without derogating 

constitutional proscriptions, varying conditions and circumstances amongst the 

States must be recognized); see also id. at 45 (Harlan, J., concurring) ("[T]he 

States, with their differing law enforcement problems, should not be put in a 

constitutional strait jacket."); cf Bullcoming v. New Mexico, 131 S. Ct. 2705, 

2725 (2011) (Kennedy, J., dissenting) (noting that the States are at liberty to assess 

and experiment with statutes and procedures directed toward the preservation of 

guaranteed liberties).  
335. McNeely, 133 S. Ct. at 1562. According to a detailed analysis by the 

Court, "[w]ell over a majority of States allow police officers or prosecutors to 

apply for search warrants remotely through various means." Id. In a foonote, the 

opinion provides an exhaustive list of states and their respective statutes. Id. at 

1562 n.4. Curiously, Missouri, the jurisdiction in question here, actually operates 

under a statutory prohibition against warrant applications made orally, via 

facsimile or by other electronic means. Id. This explains a great deal of how the 

instant case developed.
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innovations in arrest procedures, such as streamlined warrant 
applications in prosaic DWI investigations.336 The McNeely Court 
paused to deliver a frank assessment: "We by no means claim that 
telecommunications innovations have, will, or should eliminate all 
delay from the warrant-application process." 337 Warrants consume 
valuable time in the process of application and judicial review. 33 8 

All the modern conveniences of the twenty-first century will not 
obviate the requisite formalities imperative to due process.339 Even 
the most cutting-edge telecommunication devices cannot guarantee 
that a magistrate, state or federal, can be quickly brought to the other 
end of the line.340 

"But technological developments," which expedite the 
securing of a necessary warrant "and do so without undermining the 
neutral- magistrate judge's essential role as a check on police 
discretion," are a material component in the, judicial calculus of 
measuring a purported emergency justifying' a warrantless search. 34 1 

That is particularly true in DWI cases, where the BAC evidence is 
lost "gradually and relatively predictably." 342 

Certainly, the Court was not oblivious to "important 
countervailing concerns" where the timeliness of a BAC test is at 
issue.343  Competent experts can work backward in performing a 
blood alcohol analysis, but the longer the delay in administering the 
blood test, the more suspect the results become.344 The McNeely 
plurality acknowledged that this could be reason enough to find 
exigent circumstances that justify the drawing of blood without a 
warrant, further implying that such justification might be warranted 

336. McNeely, 133 S. Ct. at 1562.  
337. Id.  
338. Id.  
339. Id. The Court cites the federal rule of preparing a duplicate warrant 

before contacting a magistrate judge. Id. (citing FED. R. CRIM. P. 4. 1(b)(3)).  
340. Id.  
341. Id. at 1563.  
342. McNeely, 133 S. Ct. at 1563. In a related footnote, the Court noted that 

in the lower court proceedings, the officer who detained McNeely easily 
acknowledged that a warrant application especially purposed for drunk-driving 
investigations was readily available, and implicitly, in widespread use in his 
jurisdiction. Id. at 1563 n.5. Again, this factoid provides an interesting subtext.  

343. Id. at 1563.  
344. Id.
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if other delaying factors were present. 34 5  Nevertheless, the Court 
ruled that the adoption of a per se exception as urged by the State 
"would improperly ignore the current and future technological 
developments" in procuring warrants, which might ameliorate the 
delay of tardy blood draws, thereby diminishing their efficacy. 3 4 6 

Moreover, a facile per se exception for warrantless BAC testing in 
DWI cases would chill any incentive for jurisdictions to re-examine 
and upgrade their warrant application process to more efficacious 
procedures that better balance the legitimate ends of law 
enforcement with the liberty interests guaranteed by the Fourth 
Amendment.347 

Concluding this portion of the McNeely landmark decision, 
Justice Sotomayor declared that "[i]n short, while the natural 
dissipation of alcohol in the blood may support a finding of exigency 
. . . it does not do so categorically."34 8  The sui generis inquiry 

established many years before in Schmerber stood unbowed and 
unbroken, and thus, the reasonableness of a warrantless blood test of 
a DWI arrestee "must [still] be determined case by case based on the 
totality of the circumstances." 34 9 Justice Sotomayor then disposed of 
the remaining arguments in support of a per se exigency rule for 
warrantless blood tests, finding them unpersuasive. 35 0 

First, the State, accompanied by various amici and even the 
federal government, argued against a case-by-case rule because it 
would purportedly leave law enforcement with too little guidance for 
making decisions on whether the procurement of a warrant was an 
unavoidable precursor to taking blood samples in such cases. 35 1 

Admittedly, bright-line rules are usually desirable in such 
instances. 352  But, the Court struck down this argument, stating, 
"[T]he Fourth Amendment will not tolerate adoption of an overly 

345. McNeely, 133 S. Ct. at 1563.  
346. Id.  
347. Id.  
348. Id. (emphasis added).  
349. Id.  
350. Id. at 1564-68.  
351. McNeely, 133 S. Ct. at 1564 (noting that the Chief Justice and the 

dissent also voiced the same concern).  
352. Id.
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broad categorical approach." 353  The requirement for a warrant 
cannot be diluted in a context such as this "where significant privacy 
interests are at stake." 35 4 

Moreover, this style of sui generis inquiry is "hardly unique 
within [the Court's] Fourth Amendment jurisprudence." 355  The 
judicial branch often tests the propriety of police actions via factually 
intense, totality of the circumstances analyses. 356  In sharp 
contradistinction, categorical rules are often eschewed where 
significant liberty interests are at stake, even "in situations that are 
more likely to require. police officers to make difficult split-second 
judgments." 357  Therefore, the plurality saw "no valid substitute for 
careful case-by-case evaluation[s] of reasonableness here." 358 

Second, the Court addressed the contention that drawing 
blood from a drunk-driving suspect somehow implicates a markedly 
lesser privacy interest. 359  Justice Sotomayor strongly disagreed: 

353. McNeely, 133 S. Ct. at 1564.  
354. Id.  
355. Id.  
356. Id.  
357. Id.  
358. Id. (emphasis added) (footnote omitted). The plurality at this juncture 

disposed of the dissent's lament that police officers will be hindered in evaluating 
the totality of the circumstances under this approach because they ordinarily lack 
knowledge of all relevant facts at the time an arrest is made. Id. The plurality was 
unmoved by this concern, countering that law enforcement officers are presumably 
familiar with the mechanics and time components of procuring a warrant in their 
own jurisdiction. Id. at 1564 n.7. Thus, the Court put forth its expectation that the 
police can make rational judgments about whether or not seeking a warrant "would 
produce unacceptable delay under the circumstances." Id. And, in an important 
nod to the needs of law.enforcement, the Court made clear that jurists sitting in 
review of police actions should view the actions from the perspective of a 
reasonable police officer on the scene, and thereby reject the harshness of 20/20 
hindsight. Id.; see also Ryburn v. Huff, 132 S. Ct. 987, 992 (2012) (per curiam) 
("But we have instructed that reasonableness 'must be judged from the perspective 
of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight' 

." (quoting Graham v. Connor, 490 U.S. 396-97 (1989))).  
359. McNeely, 133 S. Ct. at 1564. How might Justice Jackson have 

responded to such rationalizing by the authorities? He might well repeat his 
admonition that "[t]his method of law enforcement displays a shocking lack of all 
sense of proportion." McDonald v. United States, 335 U.S. 451, 459 (1948) 
(Jackson, J., concurring) (severely restricting exigent circumstances justifying a 
warrantless entry into the home) (quoted with approval by Welsh v. Wisconsin,
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"[T]he fact that people are accorded less privacy" when driving 
because of compelling governmental interests "does not diminish a 
motorist's privacy interest" to the point of law enforcement having 
virtual carte blanche to indulge in bodily invasions. 360  A modem 
blood test, administered by competent medical personnel, is far less 
traumatic than other physical intrusions the Court has declared 
unreasonable 36 1-hence the Court's general approbation of blood 
tests as reasonable under appropriate circumstances.362 But that is a 
far cry from the situation presented in McNeely; the Court indicated 
that it had "never retreated" from its "recognition that any compelled 
intrusion into the human body implicates significant, constitutionally 
protected privacy interests." 363 

Finally, the McNeely plurality disposed of the assertion 
propounded by the State and its amici that conducting BAC testing 
with alacrity and certainty is "vital" to the "compelling governmental 
interest" in thwarting drunk driving, and that this interest was 
dispositive.364 Justice Sotomayor recognized that no rational person 
could seriously dispute the danger of drunk driving, and thus, there is 
a governmental interest in eradicating it.365 Certainly, no one on the 
Court disagreed. 3 66 Yet, notwithstanding "the general importance of 
the government's interest in this area," such a concern "does not 

466 U.S. 740, 751 (1984) (noting that warrantless entry into the home for purposes 
of making a relatively minor arrest for DWI cannot be justified)).  

360. McNeely, 133 S. Ct. at 1565 (internal quotation marks omitted); see 
California v. Carney, 471 U.S. 386, 392 (1985) (recognizing that the "public... is 
accorded less privacy in its automobiles because of this compelling governmental 
need for regulation").  

361. McNeely, 133 S. Ct. at 1565.  
362. Id. (emphasis added).  
363. Id.  
364. Id. The Court took care to highlight the point that it is statutorily 

illegal in all fifty states and the District of Columbia to operate a motor vehicle 
while sustaining a blood alcohol level in excess of 0.08 percent, in additional to the 
general baseline prohibition against driving while under the influence. Id. The 
Court also noted how this universal standard for DWI came about via federal 
regulation tying federal highway grants to the adoption of a 0.08 BAC marker. Id.  
at 1565 n.8 (citing, inter alia, 23 U.S.C. 163(a) (2012)).  

365. Id. at 1565.  
366. Id. As if to prove what was obvious, Justice Sotomayor acknowledged 

the "terrible toll" drunken driving continues to take on society. Id.
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justify departing from the warrant requirement without showing 
exigent circumstances that make securing a warrant impractical in a 
particular case."367 The Court was unmoved from its established 
case law mandating a totality of the circumstances test when 
reviewing the propriety of warrantless searches in DWI cases.368 

Justice Sotomayor also pointed to the "broad range of legal 
tools" already in use to combat drunk driving and obtain the blood 
samples necessary to those enforcement efforts, that do not require 
reliance on warrantless blood testing.369 A major example of these 
existing methods is the nationwide adoption of implied consent laws: 
individuals operating a motor vehicle in any of the fifty states 
automatically consent to a BAC test if arrested or even detained 
upon. suspicion of DWI.370  "Such laws impose significant 
consequences when a motorist withdraws [this] consent," including 
suspension of the suspect's driver's license; further, the majority of 
jurisdictions count the suspect's refusal to submit to a blood test as 
admissible evidence in a subsequent criminal prosecution.371 

Next, the Court found it persuasive that the majority of states 
,"place significant restrictions", upon law enforcement's rights to 
draw a blood sample over a suspect's refusal. Some jurisdictions 
"prohibit nonconsensual blood tests altogether," 373 and among the 

367. McNeely, 133 S. Ct. at 1565.  
368. Id. at 1566. Justice Sotomayor's fortitude here in adhering to 

established precedent, over the pleas of prosecutors decrying a parade of horribles, 
is reminiscent of the steadfastness of Justices Scalia and Ginsburg in defense of the 
Confrontation Clause, where the. former declared in Melendez-Diaz v.  
Massachusetts, 557 U.S. 305, 325 (2009), that "the sky will not fall after today's 
decision"-a sentiment echoed soon thereafter in like fashion by the latter in 
Bullcoming v. New Mexico, 131 S. Ct. 2705, 2719 (2011). See Sabino, BAYLOR, 
supra note 38, at 279, 290 (discussing Bullcoming's rejection that the sky would 
fall if the Confrontation Clause was enforced).  

369. McNeely, 133 S. Ct. at 1566.  
370. Id.  
371. Id.; see also South Dakota v. Neville, 459 U.S. 553, 563-64 (1983) 

(noting that the adverse inference thereby legislated does not violate the Fifth 
Amendment right against self-incrimination).  

372. McNeely, 133 S. Ct. at 1566.  
373. Id. (footnote omitted). As point in fact, the Supreme Court discloses in 

a lengthy footnote statutory examples of such laws from thirty-two states ranging 
far and wide across America. Id. at 1566 n.9.
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states with such statutory provisions, several waive these restrictions 
on involuntary blood testing if the police first procure a, proper 
search warrant. 374 

The Court concluded that there was "no evidence indicating 
that restrictions on nonconsensual blood testing have compromised 
drunk-driving enforcement efforts in the States that have them." 375 

Empirical studies, while confirming the obvious fact that "warrants 
do impose administrative burdens," nevertheless suggest that 
nonconsensual blood tests, when conducted by means of a warrant, 
"can reduce breath-test-refusal rates and improve law enforcement's 
ability to recover BAC evidence." 376 These widespread state-level 
obstacles to nonconsensual blood testing buttress the Court's 
prevailing "recognition that compelled blood draws implicate a 
significant privacy interest." 377 Additionally, they demonstrate that 
the Court's steadfastness in its preferred form of analysis for 
measuring the exigencies behind a warrantless BAC testing "will not 
severely hamper effective law enforcement." 378 

Finally, the McNeely Court turned to the last major 
component of its opinion: in essence, it matched the scientific 
realities of biochemistry with the constitutional mandates of the 
Fourth Amendment. As previously mentioned, Justice Sotomayor 
considered the prosecution's argument that the natural 
metabolization of alcohol by the human body "creates an exigent 
circumstance in every case" and found it unpersuasive. 379 

Additionally, the Court found that the State failed to argue exigent 
circumstances in this particular case, with the exigency grounded 
upon the assertion that a warrant could not have been obtained 

374. McNeely, 133 S. Ct. at 1567; cf Sabino, BAYLOR, supra note 38, at 280 
(analyzing Bullcoming v. New Mexico, 131 S. Ct. 2705 (2011), and detailing how, 
after a DWI suspect refused to submit to a breathalyzer test, the police exercised 
their statutory prerogative to obtain a warrant, and thereafter sample the suspect's 
blood for a DWI violation).  

375. McNeely, 133 S. Ct. at 1567.  
376. Id.  
377. Id.  
378. Id. (citation omitted) (internal quotation marks omitted).  
379. Id. Here Justice Kennedy rejoins Justices Sotomayor, Scalia, Ginsburg, 

and Kagan to close out the opinion.
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within a reasonable time. 380 The Court noted that the record below 
was bereft of testimony indicating that the police "faced an 
emergency or unusual delay in securing a warrant." 381  To the 
contrary, the arresting officer testified "that he made no effort to 
obtain a search warrant. . . even though he was 'sure' a prosecuting 
attorney was on call" and a magistrate was available.382 The police 
officer also readily admitted to prior instances where he had no 
difficulty in obtaining a warrant before pursuing an involuntary 
blood test.383 

As Justice Sotomayor summarized, the officer proceeded 
with this warrantless intrusion simply because he did not believe it 
was "legally necessary to obtain a warrant." 384  Consequently, the 
trial court concluded that no emergency existed, and noted that both 
a prosecutor and a judge were available, even at that time of night, to 
respectively argue for and conceivably authorize a warrant before the 
suspect's blood was drawn for testing.385 

Reviewing the procedural posture of the case, the plurality 
noted that the Supreme Court of Missouri held: (1) that the 
dissipation of alcohol in the bloodstream does not establish a per se 
exigency, and (2) in any event, the prosecution did not establish that 
there were exigent circumstances. 38  Only the first ruling was before 
the Supreme Court for review.387 The gravamen of the prosecution's 
argument was that a drunk-driving suspect who refuses to submit to 
a BAC test after being arrested "is always subject to a nonconsensual 
blood test without any precondition for a warrant." 388  Justice 
Sotomayor's response was succinct: "That is incorrect." 389 

380. McNeely, 133 S. Ct. at 1567.  
381. Id.  
382. Id.  
383. Id.  
384. Id.  
385. Id. In an aside, Justice Sotomayor duly noted that the court below did 

not explore the normal time component for obtaining a warrant in such 
circumstances. "The minimal evidence presented on this point was not uniform." 
Id. at 1567 n.11.  

386. McNeely, 133 S. Ct. at 1568.  
387. Id.  
388. Id.  
389. Id.
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However, the Court reasoned that, notwithstanding the state 
court's reference to the instant controversy as a "routine DWI case," 
the routine nature of a drunk-driving stop does not necessarily mean 
that exigency will always be lacking in these cases and that a warrant 
will always be required. 39 0 Even mundane traffic stops can implicate 
other considerations that affect exigency, such as warrant request 
procedures, the availability of a magistrate, and other similar 
considerations. 391 "[T]he practical problems of obtaining a warrant 
within a timeframe that still preserves the opportunity to, obtain 
reliable evidence" are relevant to determining if a warrantless search 
is reasonable.392 And these critical facts "will no doubt vary 
depending upon the circumstances in the case." 393 

Clearly significant to the Court's analysis was the fact that 
the instant case was argued "on the broad proposition" that DWI 
cases always entail a per se exigency.394 The prosecution's narrow 
focus did not accommodate a more fulsome "analytic framework ...  
of all the relevant factors" that must be accounted for in determining 
the propriety of conducting a warrantless search.39 Justice 
Sotomayor pointed out that the metabolization of alcohol in the 
bloodstream is but one of the factors that can be considered in 
deciding whether a warrant is required in a specific case. 396 Given 
the unfortunate truth that DWI arrests are all too common across the 
U.S., there is "[n]o doubt ... cases will arise when anticipated delays 
in obtaining a warrant will justify a blood test without judicial 
authorization." 397  Notwithstanding the Court's comment that "in 
every case the law must be concerned that evidence is being 
destroyed," the Court appears to have determined that this concern is 
merely one of manv factors that should be contemplated in a more 
holistic approach.  

390. McNeely, 133 S. Ct. at 1568.  
391. Id.  
392. Id.  
393. Id.  
394. Id.  
395. Id.  
396. McNeely, 133 S. Ct. at 1568.  
397. Id.  
398. Id.
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Yet, notwithstanding that precautionary note, the plurality in 
McNeely ultimately found that such inquiries "ought not to be 
pursued" when the vital question was not properly placed before the 
Court for review. 399  Thus, in rejecting the prosecution's sole 
allegation of error by the state courts, the Supreme Court confirmed 
the correctness of the judgment made by the lower tribunal. 400 

Concluding for the plurality, Justice Sotomayor again 
declared the Court's view that "the natural dissipation of alcohol in 
the bloodstream does not constitute an exigency" in all DWI arrests 
sufficient to condone a warrantless search via a nonconsensual blood 
test.40 Thus, McNeely pronounced the Court's continued fidelity to 
a case-by-case analysis by measuring the emergencies that 
purportedly justify warrantless searches against the guarantees of 
liberty found in the Fourth Amendment.4 02  And so, the precious 
freedom protected by that sacrosanct amendment emerged 
victorious.  

Yet, a lone voice spoke out in dissent in McNeely: the voice 
403 of Justice Thomas. Justice Thomas began by stating, "[b]ecause 

the body's natural metabolization of alcohol inevitably destroys 
evidence" of axotential DWI crime, that in and of itself constitutes 
an emergency.4 . Therefore, a blood draw taken without a warrant 
would not violate the Fourth Amendment prohibition against such an 

405 intrusion. Justice Thomas correctly prefaced his analysis with a 
cogent review of Fourth Amendment precedent.4 06 Some of the key 
aspects of his opinion included his observations regarding the 
established exceptions to the warrant requirement when exigent 
circumstances prevail, as well as a significant reference to 
reasonableness as the ultimate touchstone in deciding whether the 
guarantee of liberty could be set aside.407 Again, the manner in 

399. McNeely, 133 S. Ct. at 1568.  
400. Id.  
401. Id.  
402. Id.  
403. Id. at 1574 (Thomas, J., dissenting).  
404. Id.  
405. McNeely, 133 S. Ct. at 1574 (Thomas, J., dissenting).  
406. See id. at 1574-75 (reviewing Fourth Amendment precedent with 

respect to the requirement of warrants and the exigency exception).  
407. Id. at 1575.
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which Justice Thomas closed this introductory material-by 
emphasizing the role the imminent destruction of evidence plays in 
this analytical process-is noteworthy.408 

One of Justice Thomas's first points was that "[o]nce police 
arrest a suspect for drunk driving, each passing minute eliminates 
probative evidence of the crime." 409  He next catalogued various 
scientific facts in support of that truism. 410  As Justice Thomas 
pointed out, this state of affairs is not unknown to the Supreme 
Court.411  According to Justice Thomas, because the .Court in 
Schmerber validated blood draws as highly efficacious procedures 
that are not overly destructive or intrusive, the Court held that the 
natural dissipation of alcohol in the blood "constitutes an exigency" 
permitting a warrantless blood test. 412 Furthermore, Justice Thomas 
contended that the parties in the instant case, the plurality, and the 
holding of Schmerber "acknowledged" that there is inarguably a 
"rapid destruction" of BAC evidence once a DWI stop is made.413 

An indication that this irreparable loss of critical evidence occurs in 
"every situation where police have probable cause to arrest a drunk 
driver." 414  The fact that this evidence can easily be destroyed 
unavoidably "implicates the exigent-circumstances doctrine." 415 

Justice Thomas declared that the McNeely case presented 
exigent circumstances in line with similar situations where the Court 
found that a warrantless search was permissible.416 The destruction 
of evidence that informed the Court's suspension of the liberty 
guarantee in past cases was replicated here because of the body's 

408. McNeely, 133 S. Ct. at 1575.  
409. Id.  
410. Id. Among other things, Justice Thomas took care to point out how 

different body types eliminate alcohol from the bloodstream, a fact of biochemistry 
that was to prove influential later on in his reasoning. Id.  

411. Id. (citing Schmerber v. California, 384 U.S. 757, 770 (1966)).  
412. Id. at 1575-76.  
413. Id.  
414. McNeely, 133 S. Ct. at 1576.  
415. Id. Justice Thomas posited as a relevant example Cupp v. Murphy, 

where the Court upheld a warrantless, albeit limited, search of the suspect's person 
where he made overt attempts to do away with bloodstains on his hands. 412 U.S.  
291, 292, 296 (1973).  

416. McNeely, 133 S. Ct. at 1576.
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natural metabolization of alcohol in the 'bloodstream. 4 " Justice 
Thomas was unrelenting in his observation that "once police have 
probable cause to believe [a] driver is drunk" an exigency exists, and 
"[i]t naturally follows that police may conduct a search" without a 
warrant. 4 18 

Determined to persuade, even as the lone dissenter, Justice 
Thomas outlined an intriguing hypothetical: Police observe a solitary 
individual burning large bundles, which they have probable cause to 
believe are marijuana. 41 9  Logic dictates that because the suspect is 
acting alone, there is plenty of time in which to seek and obtain a 
warrant while the supposed contraband bums. 4 2 0 "But it is clear that 
the officers need not sit idly by and watch the destruction of 
evidence while they wait for a warrant." 421  According to Justice 
Thomas, the mere fact that the ongoing destruction of this evidence 
"will take time . . . and that some evidence may remain by the time 
the officers secure a warrant are not relevant to the exigen 1" 

determination.42 The exigency exists, and that is all that matters.2 
Thus, it would be "entirely reasonable" to immediately launch a 
warrantless search, given the impending destruction of valuable 
evidence. 4 2 4 Furthermore, Justice Thomas classified this scenario in 
his hypothetical as one "involving classic exigent circumstances." 425 

417. McNeely, 133 S. Ct. at 1576 (Thomas, J., dissenting).  
418. Id.  
419. Id. Implicitly, this is not medical marijuana. See Gonzalez v. Raich, 

545 U.S. 1 (2005) (holding that Congress has the authority to prohibit local 
cultivation and use of marijuana in compliance with California's law regarding 
medical marijuana).  

420. McNeely, 133 S. Ct. at 1576 (Thomas, J., dissenting).  
421. Id.  
422. Id.  
423. Id. Justice Thomas further noted that the "ever-diminishing" pile of 

burning marijuana would undeniably impact the crime charged and the length of 
the possible sentence. Id. (citing 21 U.S.C. 841(b)(1)(D) (2010)) (providing a 
lesser penalty for possession of under fifty grams of marijuana). Section 
841(b)(1)(D) provides for, inter alia, imprisonment of no more than five years for 
unlawful possession of less than 50 kilograms of marijuana, as contrasted to 
Section 841(b)(1)(A) of the same statute, demanding at least a ten-year prison 
sentence for possession of 1,000 or more kilograms of that same controlled 
substance. 21 U.S.C. 841(b)(1)(A), (D).  

424. McNeely, 133 S. Ct. at 1576 (Thomas, J., dissenting).  
425. Id. (emphasis added).
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Justice Thomas then compared his "classic" warrantless 
search justification, as just outlined, and the everyday DWI arrest: 
"Just because it will take time for the evidence to be completely 
destroyed" does not expunge the exigency.42 6 Justice Thomas linked 
this perceived emergency with the prevailing policy and standards 
penalizing drunk driving. 427 He noted that "the level of intoxication 
directly bears on [the] enforcement" of federal laws encouraging a 
national standard for punishing drunk driving.428 And, providing the 
final link in his chain of reasoning, Justice Thomas refused to believe 
that the liberty interest guaranteed by the Fourth Amendment in any 
fashion "requires officers to allow evidence essential to enforcement 
of drunk-driving laws to be destroyed while they wait for a warrant 
to issue." 429 

Justice Thomas next proceeded to dissect what he contended 
was the fatal flaw in the plurality's decision. "[T]he Court elides the 
certainty of evidence destruction in drunk-driving cases and focuses 
primarily on the time necessary for destruction.' 4 30  To view the 
matter that way converts the issue from one of determining the 
existence of exigent circumstances "into a question about the amount 
of evidentiary destruction" law enforcement must tolerate before 
they are freed from the warrant requirement. 4 31 Compelling such an 
inquiry is inconsistent with the true emergency confronting the 
police in such circumstances-"the uncontested destruction" of BAC 
evidence due to the natural act of metabolization.432 Almost as an 
afterthought, Justice.Thomas further complained that this totality of 
the circumstances nostrum "will be difficult to administer," which 
has always been a matter of particular concern in defining the reach 
of the Fourth Amendment. 433 

426. McNeely, 133 S. Ct. at 1576 (Thomas, J., dissenting).  
427. Id. Here, Justice Thomas devotes a fair amount of text to elaborating 

on the conditioning of federal highway funds upon the States falling into line with 
BAC levels established by federal regulation as constituting driving under the 
influence. Id. at 1576-77.  

428. Id.  
429. Id. at 1577.  
430. Id.  
431. Id.  
432. McNeely, 133 S. Ct. at 1577 (Thomas, J., dissenting).  
433. Id.
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Indeed, in his dissent, Justice Thomas went so far as to chide 
the plurality opinion as reflecting "nothing more than a vague 
notion" that, absent inordinate delay, all shall be well in the majority 
of DWI stops. 4 3 4 He appeared particularly troubled by the plurality's 
reliance upon the supposed gradual and predictable degradation of 
BAC evidence.43 Justice Thomas countered this position, asserting 
that "hard percentage lines [in BAC levels] have meaningful legal 
consequences in the drunk-driving context." 436 In Justice Thomas's 
estimation, the mere happenstance that police officers could recover 
some BAC evidence of intoxication before its annihilation "is simply 
not relevant to the exigency inquiry." 437 Justice Thomas expounded 
upon what he clearly believed was the central theme of the Court's 
holding. He declared that the plurality found that absent 
extraordinary circumstances, "some destruction of evidence is 
acceptable." 438 Such a notion, Justice Thomas postulated, "must rest 
on the assumption that whatever evidence remains once a warrant is 
obtained will be sufficient to prosecute the [DWI] suspect."439 And 
that assumption, he proclaimed, "is clearly wrong.""4 The wide 
disparity in levels of intoxication amongst detainees, the variables in 
metabolic rates, and other differences "will vary widely from case to 
case. 441 Even small delays can impact the probative value of blood 
test results, especially for "borderline" arrestees teetering on the edge 
of legal intoxication and those "whose BAC is near a statutory 
threshold that triggers a more serious offense." 442 Such was Justice 
Thomas's criticism of the plurality, based upon the unavoidable 
variability among DWI suspects.  

In a similar vein, he criticized the controlling opinion for not 
adequately considering the obvious disparities in the time necessary 
to obtain a warrant. When it comes to estimating the time 

434. McNeely, 133 S. Ct. at 1577 (Thomas, J., dissenting).  
435. Id.  
436. Id.  
437. Id.  
438. Id.  
439. Id.  
440. McNeely, 133 S. Ct. at 1577 (Thomas, J., dissenting).  
441. Id.  
442. Id.  
443. Id.
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required to secure a warrant, Justice Thomas pointed out, "there is no 
reason to believe it will [be done] in a predictable fashion." 444 

Next, Justice Thomas turned to reconciling the plurality's 
holding in McNeely with the real world. In that regard, he made it 
clear that he found the Court's reasoning deficient and did not mince 
words in stating his view: "[T]he Court nowhere explains how an 
officer in the field is to apply the facts-and-circumstances test it 
adopts." 445 

Justice Thomas expounded upon his criticism in two major 
ways. First, police on the scene do not have the facts necessary to 
make an assessment of how much BAC evidence is dissipating with 
the passage of time.446 Put another way, officers in the field cannot 
calculate the point of no return for BAC evidence, after which they 
shall be left with too little evidence to make a case. 447  Justice 
Thomas makes a very cogent and basically irrefutable point 
regarding DWI stops-the police "never know how intoxicated a 
suspect is at the time of arrest." 448 If they did have such prescience, 
then "there would be no need for testing."449 

Second, Justice Thomas set forth the similar problem of 
police lacking knowledge concerning the following: (1) how long it 
will take to "roust a magistrate from his bed"; (2) how much time it 
will take to reach a medical facility; or (3) the elapsed time to obtain 
a blood sample once there.45 Each of these problems were of great 
importance to Justice Thomas and shaped his view of what the 
standard should be in these cases: ''The Court should not adopt a rule 
that requires police to guess" whether there is enough time to obtain 

444. McNeely, 133 S. Ct. at 1577 (Thomas, J., dissenting).  
445. Id.  
446. Id.  
447. Id.  
448. Id.  
449. Id.  
450. McNeely, 133 S. Ct. at 1577 (Thomas, J., dissenting). Here, Justice 

Thomas quotes a passage from a state court decision, expounding upon the many 
unknowns that confront officers in the real world of DWI stops, and how, pursuant 
to a totality of the circumstances test,, law enforcement would be compelled to 
speculate on all of these numerous factors in order to predict the probative value of 
whatever BAC evidence they can finally recover. Id. at 1577-78 (quoting State v.  
Shriner, 751 N.W.2d 538, 549 (Minn. 2008)).
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a warrant before valuable evidence becomes irretrievable."' Once 
again, Justice Thomas predicated his .caution upon the lack of 
"reliable information" available to police at the time of the typical 
drunk-driving arrest, a deficiency that forestalls law enforcement 
from accurately judging such diverse and -complicated variables. 4 52 

Justice Thomas concluded his dissent by reaffirming the 
central thesis of his opposing view. The instant case, he reminded, 
"demonstrates the uncertainty officers face with regard to the delay 
caused by obtaining a warrant." 453  As Justice Thomas noted in 
McNeely, the police undeniably had probable cause to believe the 
suspect was, in fact, drunk. 454 Yet, the arresting officer had no way 
to quantify how drunk McNeely was; ergo, the officer had no basis 
for determining how quickly vital probative evidence, in the form of 
a blood draw, would disappear forever. 455 This brought Justice 
Thomas to his ultimate conclusion: "A rule that requires officers 
(and ultimately courts) to balance transportation delays, hospital 
availability, and access to magistrates is not a workable rule" for 
deciding the constitutionality of a warrantless search in DWI 
cases.45 

451. McNeely, 133 S. Ct. at 1578 (Thomas, J., dissenting).  
452. Id. (footnote omitted). Justice Thomas voices the related concern that 

the Court's ruling herein will force prosecutors to make risky calculations as to a 
defendant's blood alcohol level at the time of the arrest for reason of these 
less-than-timely blood samples. Id. at 1578 n.2. Justice Thomas foresaw this as 
"devolv[ing] into a battle of the experts" at trial, even in routine DWI cases, as 
adversaries contended over what Justice Thomas harshly characterized as "stale 
evidence." Id. The Justice decried such an outcome as unnecessary and unwanted, 
and refused to condone an environment where law enforcement, confronted by the 
inevitability of degrading evidence, would relinquish collecting the most accurate 
BAC evidence available merely because they might be able to employ an expert 
witness to opine on "less persuasive evidence to approximate what they lost." Id.  

453. Id. at 1578.  
454. Id.  
455. Id. The dissent discusses a few facts regarding varying testimony 

concerning the time it would typically take to obtain a warrant in the jurisdiction 
where the suspect was apprehended. Id. Yet even Justice Thomas found that "this 
factual tiff is beside the point." Id. This "spotty evidence," said Justice Thomas, 
only served to underscore that delays in securing warrants are both "unpredictable 
and potentially lengthy." Id.  

456. Id. We find this postulation by Justice Thomas extremely intriguing.  
On the one hand, he is eschewing a balancing test in these circumstances as infirm

Winter 2015] 89



THE REVIEW OF LITIGA TION

When nature "inevitably destroy[s] the evidence with every 
passing minute," the exigency is a -very real one, making it 
imperative to draw blood for a BAC testing as soon as possible.457 

Justice Thomas thus closed his dissent from the plurality's chosen 
path of a totality of the circumstances test, and carved out his strong 
preference for a per se exigent circumstances rubric in such 
circumstances. 458 

V. A POSTSCRIPT: MARYLAND V. KING AND THE FUTURE OF THE 
FOURTH AMENDMENT 

Our discussion of this crucial topic would not be complete 
without some discussion of the Supreme Court's other, better known, 
landmark Fourth Amendment case, which was issued roughly two 

and unworkable. Id. On its face, therefore, Justice Thomas's opinion is wholly 
consistent in declaring that such modalities are "no substitute for a constitutional 
provision that has already struck the balance in favor of the accused." Williams v.  
Illinois, 132 S. Ct. 2221, 2259 (2012) (Thomas, J., dissenting) (discussed by 
Sabino, BAYLOR, supra note 38, at 311). Yet we are not so sure if the foregoing 
interpretation is the correct one. Another conceivable reading of Justice Thomas's 
dissent in McNeely is that he isdeparting from the basic notion that the Fourth 
Amendment (like the Confrontation Clause in Williams) has preordained an 
advantage to the defendant. Given the context and his overarching conclusion that 
destabilization inarguably constitutes the requisite exigency that excuses the 
warrantless search, we are left to ponder if, in McNeely, Justice Thomas disputes 
that the Fourth Amendment has already decreed an outcome more favorable to the 
accused.  

457. McNeely, 133 S. Ct. at 1578 (Thomas, J., dissenting).  
458. Id. Justice Thomas did not precisely conclude on that point. In 

actuality, the closing paragraph to his dissent addressed the secondary aspect of the 
availability of telephonic warrant applications. Id. Flatly declaring the same as 
"not an answer to this conundrum," Justice Thomas devoted a few lines, first 
explaining the availability, or lack thereof, telephonic warrant applications in 
Missouri (where McNeely was arrested) and elsewhere. Id. Secondly, he noted 
such modem expedients do not obviate the core difficulty, which is inevitable time 
consuming nature of the warrant process. Id. And while that time passes, 
"evidence is destroyed." Id. Given that truism, police "should not have to guess 
how long it will take to secure a warrant." Id. An abrupt ending to the dissent, 
surely, but consonant with the fundamental opposing points made in the same 
body of reasoning.
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months after McNeely was published-Maryland v. King.459 We 
need only supply a brief analysis of Maryland to satisfy its limited, 
yet nevertheless vital, relevance to this Article. In Maryland, the 
Supreme Court found that, where there was a valid arrest supported 
by probable cause, the Fourth Amendment's expectation of privacy 
was "not offended by the minor intrusion of a brief swab of [the] 
cheeks" in order to obtain a DNA sample.460 That factual and legal 
predicate suffices to properly make our point regarding the liberty 
guarantee of the Fourth Amendment and the place of warrantless 
blood tests when tested against that freedom.  

There are at least three key caveats to our inclusion of 
Maryland at this juncture. First, Maryland is not strictly on point 
with McNeely. The cases are quite distinguishable on a number of 
grounds; however, Maryland does address suspicion-less searches 
under the Fourth Amendment.461 Second, Maryland was wholly 
centered upon a "search" conducted via a DNA sample, which was 
taken through a mouth swab.462 We cannot begin to address either 
the science or the law of DNA evidence sampling and matching in 
the context of criminal proceedings. Yet; it is not necessary because 
a cogent discussion of a warrantless blood draw in the context of a 
DWI arrest does not require delving into the constitutionality of 
DNA testing via mouth swabs as part of a Fourth Amendment 
critique. However, we briefly note that, notwithstanding the many 
differences between oral swabbing and drawing blood, these bodily 
intrusions maintain several similarities. The third and final caveat is 
that we do not need to delve into Maryland in order to make a 
comparison that lands on all fours with McNeely-we are not 
drawing a straight line from Maryland to McNeely. In truth, we have 
very little interest in Maryland's majority opinion, or its impact as a 
broad precedent.  

The scope of our discussion of Maryland is limited to Justice 
Scalia's dissent. Admittedly, Justice Scalia did not author the 
plurality opinion in McNeely; he simply signed on to Justice 

459. 133 S. Ct. 1958 (2013).  
460. Id. at 1980.  
461. Id.  
462. Id. at 1969.
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Sotomayor's authorship. 4 63 Yet, the roots of that joinder can be seen 
in the strong libertarian streak he put on full display in Maryland and 
in his zealous and powerful defense of the sanctity of the freedoms 
guaranteed by the Fourth Amendment. 4 64 Put another way, Justice 
Scalia's dissent in Maryland greatly informs us of not only his views 
of the Fourth Amendment, but also of the genesis of the McNeely 
plurality and those who championed it.  

First, and highly apropos to the central issue of McNeely, 
Justice Scalia utilized blood tests as a point of reference in 
Maryland.465 He included certain blood tests within the category of 
"special needs" searches-searches not linked to serving the general 
needs of law enforcement, but rather justified by concerns distinct 
from normal law enforcement, such as public safety.466 This would 
include, perforce, random drug tests, conducted via blood analysis, 
of railroad employees-the goal being to assure public safety. 467 

Next, the Maryland dissent clarified the proper role of a 
search incident to an arrest. 468 The objectives of such a search must 
be to secure either evidence that is easily destroyed or evidence that 
is relevant to the crime upon which the arrest is grounded. 469 BAC 
evidence, such as the evidence at issue in McNeely, might well fit 
under the former, and undoubtedly falls under the latter as well.  
Justice Scalia effectively cabins the rationales for an appropriate 
search in such circumstances. Here, we see the rationale behind 

463. McNeely, 133 S. Ct. at 1556 (plurality opinion).  
464. See Maryland, 133 S. Ct. at 1980 (Scalia, J., dissenting) ("The Fourth 

Amendment forbids searching a person for evidence of a crime when there is no 
basis for believing the person is guilty of the crime or is in possession of 
incriminating evidence. That prohibition is categorical and without exception; it 
lies at the very heart of the Fourth Amendment."); see also id. at 1989 ("Today's 
judgment will, to be sure, have the beneficial effect of solving more crimes; then 
again, so would the taking of DNA samples from anyone who flies on an airplane 
.... Perhaps the construction of such a genetic panopticon is wise. But I doubt 
that the proud men who wrote the charter of our liberties would have been so eager 
to open their mouths for royal inspection.").  

465. Id. at 1981.  
466. Id.  
467. Id. (citing Skinner v. Ry. Labor Execs.' Ass'n, 489 U.S. 602, 619-20 

(1989)).  
468. Id. at 1982.  
469. Id.
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Justice Scalia's reasoning as articulated in Maryland, which is 
applicable to McNeely and other cases that make up Fourth 
Amendment jurisprudence. He emphasized the weightiness of 
privacy concerns when bodily intrusions are at stake.470 Justice 
Scalia further noted that "persons" are the first protected sphere 
ordinated in the Fourth Amendment, ahead of homes, property, 
papers, and such. 471 

In Maryland, the dissent was unmoved by the majority's 
"haste[] to clarify" that its ruling did not condone invasive surgery 
upon arrestees or warrantless searches of their homes.472  But the 
Maryland dissent clearly was not appeased by this concession: "That 
the Court feels the need to disclaim these consequences is as 
damning a criticism of its suspicionless-search regime as any I can 
muster."473 We see here a commonality between the two new 
landmark decisions of McNeely and Maryland-remarkably similar 
not only because of their closeness in time, but also because of their 
discussions regarding powerful concerns over intrusions upon the 
person and the concomitant potential violation of their Fourth 
Amendment liberty guarantees. 74 

At the end of his powerful dissent in Maryland, Justice Scalia 
posits a most apt allegory. In closing his opinion with opposition to 

470. Maryland, 133 S. Ct. at 1982 (Scalia, J., dissenting).  
471. Id. at 1981.  
472. Id. at 1982.  
473. Id.  
474. See supra Parts IV-V (discussing McNeely and Maryland). The 

Maryland dissent further informs us as to the distinguishing factors between a 
bodily invasion, such as the DNA sampling there, when sharply contrasted to 
non-intrusive observables. Maryland, 133 S. Ct. at, 1986-87 (Scalia, J., 
dissenting). Taking a DNA sample is not the same as taking a person's 
photograph because the latter is not a search at all, neither practically speaking nor 
pursuant to the Fourth Amendment. Id.; see also Florida v. Jardines, 133 S. Ct.  
1409, 1414 (2013) (noting that the "simple baseline" for a search under the Fourth 
Amendment is the government's physical intrusion in persons, houses, papers, or 
effects in order to obtain information); Katz v. United States, 389 U.S. 347, 351 
(1967) ("What a person knowingly exposes to the public, even in his own home or 
office, is not a subject of Fourth Amendment protection."). Justice Scalia also 
differentiates bodily measurements (height, weight, etc.) and fingerprinting from 
the bodily intrusion of a DNA search. Maryland, 133 S. Ct. at 1986-87 (Scalia, J., 
dissenting).
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the DNA search, he declared, "I doubt that the proud men who wrote 
the charter of our liberties would have been so eager to open their 
mouths for royal inspection." 475 Can any American of this age doubt 
that the Founding Fathers would not-have given a warrantless blood 
sample any more freely than they would have surrendered to a mouth 
swab or similar bodily intrusion? And if that is credible, what is left 
of the Fourth Amendment in America today? 

Maryland is not directly on point with McNeely or the Fourth 
Amendment jurisprudence on warrantless blood tests. Nevertheless, 
its powerful dissent provides both a crucial lesson on the sanctity of 
the liberty guaranteed by the Fourth Amendment and a fitting 
reminder that the Founding Fathers would not have relinquished it so 
easily.  

VI. ANALYSIS AND COMMENTARY 

In the preceding pages, we have set forth the pantheon that 
comprises the Supreme Court's leading jurisprudence on the Fourth 
Amendment. Notwithstanding the fact that we have sprinkled our 
observations at relevant points throughout, it is now incumbent upon 
us to pull together our broader thesis for a more cogent presentation.  
In the earlier segments of this Article, we relied heavily upon the 
metaphor of a great edifice founded upon not one, but four 
prodigious cornerstones. As our discussion of the cases above 
shows, these pillars were emplaced by the Court to provide a solid 
fortress for the important liberty interest guaranteed by the Fourth 
Amendment.  

A. Ker's Reasonableness Requirement 

The first cornerstone was provided through Ker v. California 
and its mantra of reasonableness.476 Certainly, Ker did not write 
upon a blank slate. Rather, its teachings are grounded upon the 
long-held tradition of rationality that guides any analysis of Fourth 

475. Maryland, 133 S. Ct. at 1989 (Scalia, J., dissenting).  
476. See supra Part II(A) (discussing Ker v. California, 374 U.S. 23 (1963), 

and its emphasis on the reasonableness requirement).
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Amendment norms. 4 77 Ker stands as iteration from the modem 
era 478 of Fourth Amendment jurisprudence, expositing the essential 
quality of reasonableness that permeates any articulation of the 
Fourth Amendment's standards.49 Indeed, Ker is significant, not 
just as the bellwether of reasonableness in the current era, but 
because its theme of rationality resonates throughout this modem era 
of Fourth Amendment landmarks. Ker had to come first in our 
discussion of the four cornerstones; its imposition of rational thought 
into the calculus of Fourth Amendment decision-making was a vital 
imperative to protect the liberty guarantee. Ker does much more 
than set its imprimatur of reasonableness upon the interpretation of 
this constitutional freedom; it excludes dogmatic rules, harsh 
formalisms, and confining rigidity. 480 

It is crucial to the preservation of the liberty interest 
guaranteed by the Fourth Amendment to define it with the cool grace 
of dispassionate analysis. Ker serves that lofty goal, and serves it 
well, by mandating that reasonableness shall always be first and 
foremost in the deliberations of the judiciary when this precious 
freedom is under review-or even under' siege. 481 The 
reasonableness of Ker makes a magnificent arc throughout the 
jurisprudence we have described above. We see it occupy a place of 
high honor in this progression, and rightly so. The Supreme Court 
has never strayed far from this first great marker of Fourth 
Amendment freedom. Indeed, it can be said that in laying down the 

477. See Ker, 374 U.S. at 33 ("This Court[] [has a] long-established 
recognition that standards of reasonableness under the Fourth Amendment are not 
susceptible of Procrustean application . . . ."); Maryland, 133 S. Ct. at 1989 
(Scalia, J., dissenting) ("This [Supreme] Court does not base its judgments on 
senseless distinctions.").  

478. The "modem era" of Fourth Amendment jurisprudence was elaborated 
upon by Chief Judge Kozinski in United States v. Kincade, 379 F.3d 813, 874 (9th 
Cir. 2004) (Kozinski, J., dissenting).  

479. See Maryland, 133 S. Ct. at 1970 ("[T]he touchstone of the Fourth 
Amendment is reasonableness.: .. ." (quoting Samson v. California, 547 U.S. 843, 
855 n.4 (2006)) (internal quotation marks omitted)).  

480. See supra Part II(A) (discussing the majority's rejection of a rigid 
formulation of reasonableness); see also Maryland, 133 S. Ct. at 1989 (Scalia, J., 
dissenting) ("At the end of the day, logic will out.").  

481. See supra Part II(A) (demonstrating Ker's emphasis on 
reasonableness).
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remaining three cornerstones, the Court sighted down the lines from 
Ker. All of the subsequent guideposts were filtered in great part 
through the test for reasonableness imposed by Ker.  

For example, in Missouri v. McNeely, the Supreme Court 
strictly imposed reasonableness as a vital element in its analysis. 4 8 2 

In doing so, it subtly reaffirmed the Ker proclamation of 
reasonableness as a Fourth Amendment touchstone. Today, the 
Fourth Amendment is safeguarded within a great edifice; the liberty 
interest it guarantees is preserved primarily by the pantheon's four 
cornerstones. Reasonableness, as required by Ker, is the first of such 
cornerstones protecting the Fourth Amendment, and is the bedrock 
of this analysis.  

B. The Destruction-of-Evidence Doctrine as a Check on 

Warrantless Searches 

The second cornerstone differs from the others because it is 
more in the nature of an exception. Whereas the other three 
components of Fourth Amendment jurisprudence work to preserve 
the liberty interest guaranteed by this constitutional provision, the 
exemption for warrantless searches that are conducted when the 
destruction of evidence is threatened temporarily sets itself against 
the norms of the Fourth Amendment. But, even the most libertarian 
among us should not disapprove of the destruction-of-evidence 
exception simply because it occasionally suspends the nominal 
prohibition against warrantless searches. When properly viewed, 
this exception forms part of the protective screen of the Fourth 
Amendment, precisely because it confines warrantless searches to a 
narrow zone in which they are valid. The destruction-of-evidence 
doctrine does not so much condone police intrusions without a 
warrant as it effectively cabins them to only exceptional 
circumstances. Put one way, the destruction-of-evidence exemption 
for warrantless searches is not an escape hatch for unsanctioned 
incursions into person or property. Rather, it is a formidable wall 

482. See Missouri v. McNeely, 133 S. Ct. 1552, 1564 (2013) ("[W]e see no 
valid substitute for careful case-by-case evaluation of reasonableness here."); see 
also supra Part IV (discussing McNeely).
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that cordons off such exceptional behavior and keeps close watch 
upon it from the ramparts of the Fourth Amendment.  

This is not to say, continuing the stockade metaphor, that the 
Supreme Court has erected those walls without incident. Indeed, the 
construction of these barriers has been fitful at times, and has 
required repairs and reinforcements here and there along the fence 
line.  

The landmark case of Cupp v. Murphy exemplifies these 
difficulties. Certainly, Murphy can be summarized as a 
straightforward case where the destruction-of-evidence precept 
effectively stopped a criminal from eradicating crucial evidence of 
the heinous crime of murdering his own spouse.483 This view is 
facially correct, but it misses the point. One cannot minimize the 
discordant voices found in Murphy.484 On the one hand, it appears 
the Justices as a group had little difficulty with the theory behind the 
destruction-of-evidence exception.485 On the other, that postulation 
provides that the doctrine takes hold when evidence is unequivocally 
at risk-where the suspect has control, and conversely, law 
enforcement does not-and there is no time for standard 
procedures.486 

However, a closer look at Murphy demonstrates that it was in 
the application of the exception that the Justices were in disharmony.  

483. See Cupp v. Murphy, 412 U.S. 291, 296 (1973) (holding that "[o]n the 
facts of this case, considering the existence of probable cause, the very limited 
intrusion undertaken incident to the station house detention, and the ready 
destructibility of the evidence, we cannot say that this search violated the Fourth 
and Fourteenth Amendments") (emphasis added).  

484. See id. at 301 (Douglas, J., dissenting in part); id. at 305 (Brennan, J., 
dissenting in part) (disagreeing with the majority on whether the case should be 
remanded to state court to "decide in the first instance -whether there was probable 
cause to arrest or search").  

485. See, e.g., id. at 295 ("We believe this search was constitutionally 
permissible . . . . [A] long line of cases recogniz[e] an exception to the warrant 
requirement when a search is incident to a valid arrest. The basis for this 
exception is that when an arrest is made, it is reasonable for a police officer to 
expect the arrestee to . . . destroy any incriminating -evidence then in his 
possession."); id. at 301 (Douglas, J., dissenting in part) ("I agree with the Court 
that exigent circumstances existed making it likely that fingernail scrapings of 
suspect Murphy might vanish.. . .").  

486. Id. at 295; id. at 301 (Douglas, J., dissenting in part).
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Note the criticisms of Justice Douglas, who questioned if law 
enforcement could have not pursued alternatives, specifically to 
retake control of the situation, and averted any possible destruction 
of potentially valuable evidence. 487 The twofold benefit of such 
preemptive action would have preserved the infamous blood dot 
under the suspect's fingernail and given the police time to secure a 
lawful warrant in order to conduct an intrusive-but legal-search of 
Murphy's person.  

When examined from all perspectives, it is readily apparent 
that Murphy raises important questions as to what constitutes 
imminent destruction of evidence, 488 the degree of control exercised 
by either the detainee or the police (one to the exclusion of the 
other), 489 and the pursuit, active or foregone, of alternative action 
before charging down the track of a warrantless search. 490 There is 
much to learn from Justice Douglas's dissent, precisely because his 
analysis calls for a closer inspection of these permutations before an 
exemption to the warrant requirement is granted.491 Moreover, it is 
that kind of healthy skepticism of the destruction-of-evidence 
exception that led in a more or less straight line to McNeely and its 
current postulation about normal metabolization acting as a 
destructive agent upon a DWI suspect's blood alcohol content.492 it 
is imperative to consider Murphy as an essential touchstone for our 

487. See Murphy, 412 U.S. at 301-02 (discussing the fact that police could 
have obtained a warrant but decided not to, and Murphy was not arrested until a 
month after Murphy's fingernails were scraped).  

488. See id. at 295-96 (discussing Murphy's possible destruction of any 
evidence).  

489. See id. at 295 (explaining that the rationale behind the 
search-incident-to-arrest exception to 'warrantless searches is based on the fact that 
the suspect might attempt to destroy incriminating evidence, and therefore, this 
exception is "limited to the area into which an arrestee might reach"-e.g., the area 
over which the suspect has control (quoting Chimel v. California, 395 U.S. 752, 
763 (1969)) (internal quotation marks omitted)); id. at 302 (Douglas, J., dissenting) 
("That exception is designed to protect the officer against assaults through 
weapons within easy reach of the accused or to save evidence within that narrow 
zone from destruction." (citation omitted)).  

490. , Id. ("However, this is a case where a warrant might have been sought 
but was not.").  

491. Id. at.301-04.  
492. See supra Part IV (discussing McNeely).
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analysis in these matters and distinguish its prevailing conditions 
from McNeely and similar cases yet to come.  

The Supreme Court rarely utilizes the term "evanescent" in 
this body of Fourth Amendment jurisprudence. 4 9 3 Murphy494 is one 
of the rare instances, along with McNeely, 495 where it employs the 
term. But, there are fundamental differences in the Court's 
application of the term "evanescent." In Murphy, the Court viewed 
the dot of blood that was found under the suspect's fingernail as 
evanescent because the detainee could so easily access and eradicate 
it (which he was apparently attempting to do).496 In sharp contrast, 
an individual detained upon suspicion of DWI can neither easily 
control nor tinker with her blood alcohol content.  

Thus, the evanescence of a BAC level awaiting a warrant for 
testing cannot be readily equated with easily destroyed evidence 
concealed under an arrestee's fingernails. The so-called evanescence 
of alcohol in the human bloodstream is of a completely different 
order entirely. Superficial evidence connotes obvious control and 
ease of tampering by the suspect, whereas a BAC level embodies an 
internal functioning of the suspect's metabolization that is well 
outside her reach, yet alone her dominion. In making this 
observation, we can easily reconcile the propriety of the warrantless 
search in Murphy (given the detainee's access and control) as 
compared to the constitutional abridgement decried in McNeely, 
precisely because both of the aforementioned elements of access and 
control were beyond the suspect's power. The Schmerber v.  
Calfornia Court's "evanescent" classification of the detainee's BAC 
level loses steam when placed in this light. Put another way, 

493. See, e.g., Murphy, 412 U.S. at 296 ("The rationale of Chimel, in these 
circumstances, justified the police in subjecting him to the very limited search 
necessary to preserve the highly evanescent evidence they found under his 
fingernails.").  

494. Id.  
495. Missouri v. McNeely, 133 S. Ct. 1552, 1560 (2013) ("The State 

contends that whenever an officer has probable cause to believe an individual has 
been driving under the influence of alcohol, exigent circumstances will necessarily 
exist because BAC evidence is inherently evanescent." (emphasis added)).  

496. Murphy, 412 U.S. at 296 (noting that the suspect "put his hands behind 
his back and appeared to rub them together" and "put his hands in his pockets, and 
a 'metallic sound, such as keys or change rattling' was heard").
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evanescence, destructibility, call it what you will, takes on vastly 
different connotations depending on the physical context. When 
properly examined through the prism of reasonableness (as dictated 
by Ker, among others), these salient distinctions come into focus in 
the light of the Fourth Amendment.497 

Additionally, Murphy can be further distinguished because 
the warrantless search entailed scraping the suspect's fingernails. 498 

Clearly, any reasonable assessment would categorize such a 
procedure as external in nature, far closer to outside "observables," 
as that term is used in Fourth Amendment nomenclature. 499 Yet a 
blood draw is, by definition, intrusive, invasive, and wholly 
inapposite to the type of exterior measurements the Supreme Court 
has long decreed fall outside the warrant requirement. 500 , Murphy 
entailed an inspection of the arrestee's outward epidermis and was 
done without a per se invasion of his body, 501 while McNeely's 
warrantless blood test literally punctured that same skin level-and 
much more.50 2 With such stark distinctions, is it any wonder that the 
Supreme Court has utilized sui generis review, shaped to the utmost 
by a rubric of reasonableness, and concluded in such divergent 
results? 

We thus square the Supreme Court's holdings on these most 
obvious of grounds: Evidence that can be reached and controlled by 
a suspect can be destroyed. It is, therefore, evanescent within the 
Court's teachings justifying warrantless searches. In 
contradistinction, a BAC is beyond the reach, let alone the control, of 
the detainee. In a striking similarity, law enforcement also cannot 

497. Ker v. California, 374 U.S. 23, 33 (1963).  
498. Murphy, 412 U.S. at 292.  
499. See Thomas Y. Davies, The Supreme Court Giveth and the Supreme 

Court Taketh Away: The Century of Fourth Amendment "Search and Seizure" 
Doctrine, 100 J. CRIM. L. 933, 1004 (2010) (discussing the lack of Fourth 
Amendment protection for observable property).  

500. Compare McNeely, 133 S. Ct. at 1565 (explaining in the context of 
blood draws that "any compelled intrusion into the human body implicates 
significant, constitutionally protected privacy interests" and requires a warrant or 
exigent circumstances), with Skinner v. Ry. Labor Execs.' Ass'n, 489 U.S. 602, 
625 (1989) (distinguishing Schmerber v. California, 384 U.S. 757 (1966), and 
holding that the slight invasiveness of routine blood tests was not significant).  

501. See Murphy, 412 U.S. at 292 (Murphy's fingernails were scraped).  
502. McNeely, 133 S. Ct. at 1557.
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reach the detainee's BAC without employing invasive procedures.  
That, by itself, justifies the insistence for first procuring a warrant, as 
the Court demanded in McNeely.O3 

Next, we alluded to the difficulties inherent in Murphy's 
application. We do not only speak of the present day and this 
cornerstone's ramifications for blood testing as debated in McNeely, 
but also the Supreme Court's prior conflicts in this area as well. We 
find Michigan v. Tyler controversial in this regard. At first blush, 
Tyler simply holds that officials may enter a burning building 
without a warrant in order to save evidence from destruction. 504 And 
the Supreme Court has quoted Tyler for that very pedestrian 
maxim.505 Tyler breaks down police activity on a far more detailed 
level, differentiating subtle levels of the danger of the destruction of 
evidence. When properly applied, Tyler asks, "Has the danger of 
destruction to evidence passed?" 5 06 If said danger still overshadows 
the scene or the suspect, then the warrantless search can be justified 
under Murphy.507 But if the danger has passed, searching-without a 
warrant violates the Fourth Amendment. 508  We find -this is the 
oft-overlooked and underestimated lesson of Tyler, one that is a 
necessary refinement of Murphy's baseline precedent.  

Some might say the burning building scenario in Tyler is 
inapposite to the metabolizing alcohol situation in McNeely. We 
agree in part. The fire department can most likely stop a building 
from burning. Metabolization, however, cannot be stopped or even 

503. McNeely, 133 S. Ct. at 1556 (holding that the -Fourth Amendment 
requires a warrant or exigent circumstances for a blood draw).  

504. Michigan v. Tyler, 436 U.S. 499, 509 (1978).  
505. McNeely, 133 S. Ct. at 1570.  
506. Tyler, 436 U.S. at 510 ("Immediate investigation may also be necessary 

to preserve evidence from intentional or accidental destruction. . . . For these 
reasons, officials need no warrant to remain in a building for a reasonable time to 
investigate the cause of a blaze after it has been extinguished.").  

507. Cupp v. Murphy, 412 U.S. 291, 296 (1973).  
508. Tyler, 436 U.S. at 511 ("[E]ntry to fight a fire requires no warrant, 

and ... once in the building, officials may remain there for a reasonable time to 
investigate . . . . Thereafter, additional entries to investigate the cause of the fire 
must be made pursuant to the warrant procedures governing administrative 
searches.").
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decelerated (at least as far as we mere unscientific lawyers know). 509 

But that is not the point. The metabolization of alcohol is fairly well 
understood by modem science, and more often than not, 
metabolization proceeds along predictable pathways. 51 In 
contradistinction, fire is far more random, and the scope and timing 
of such wanton destruction is not so easily foretold. A fire is 
unpredictable, uncontrolled destruction. A diminishing blood 
alcohol level proceeds far more slowly and with decent 
predictability. 51 1  This is proven by science, 5 12 and was relied upon 
by the Supreme Court in McNeely. 513 

A suspect can sponge away bloodstains, bum incriminating 
clothing, and toss a murder weapon into the river. The same suspect 
cannot alter her bodily metabolism. This can especially be gainsaid 
of a DWI detainee, precisely because she is, more likely than not, 
impaired by the alcohol, and thereby diminished in rational thought.  

509. There is the old wives' tale, of course, that consuming copious amounts 
of water or coffee will lower BAC. Whether this stands up to scientific truth is 
questionable. Nat'l Inst. on Alcohol Abuse & Alcoholism, Alcohol Metabolism: 
An Update, 72 ALCOHOL ALERT 2 (2007), available at http://pubs.niaaa.nih.gov/ 
publications/AA72/AA72.pdf (noting that the body can only metabolize a certain 
amount of alcohol at a time, and this amount depends upon many factors, 
including liver size and body mass). The sensible and constitutional response is 
this: If law enforcement is concerned, then it can deny liquids -to a detained 
individual during such detention, and thus denies the detainee of any opportunity 
to artificially fudge a BAC test conducted after a warrant is obtained. And, for the 
record, such denial of liquid "refreshment" does not necessarily trigger a 
countervailing Eighth Amendment issue of cruel and unusual punishment.  

510. See id. (discussing the way certain factors affect the rate at which 
alcohol metabolizes in the blood streams of different individuals).  

511. Alcohol in the human bloodstream is metabolized as a function of the 
liver, which involves two enzymes: alcohol deyhydrogenase (ADH), and aldehyde 
dehydrogenase (ALDH). Id. at 1. "Regardless of how much [alcohol] a person 
consumes, the body can only metabolize a certain amount of alcohol every hour." 
Id. at 2. Perforce, no amount of human tinkering, by ingesting food, coffee or 
water can change that. Id. And once again, proof that the manipulation of BAC 
levels is an internal, biochemical function well beyond the power of any human 
being, let alone a restrained DWI suspect. See id. at 5 (citing various studies).  

512. Id. at1.  
513. See Missouri v. McNeely, 133 S. Ct. 1552, 1568 (2013) (holding that 

although the natural metabolization of alcohol in the bloodstream can result in a 
loss of evidence, it does not in itself constitute an exigency).
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In moving to close this segment of our analysis, permit us to 
reinforce the essential points. First, Murphy validates the 
warrantless search when the destruction of evidence is imminent.5 1 4 

But Murphy also raises the further questions of the specifics of the 
perceived threat by asking if the sought-after evidence is in the 
suspect's power and if there were alternative-options for the police to 
diminish the exigency before finally resorting to a warrantless 
search. 1 5 

Second, Tyler and the other discordant progeny of Murphy do 
not merely ask-they demand-to know, in effect, "Is the building 
still on fire?" If yes, then a warrantless intrusion can probably be 
justified. But if the flames are quenched, it is a near certainty that 
the Fourth Amendment has been violated. Indeed, the factual 
circumstances and legal precepts of Murphy and Tyler have powerful 
ramifications; in essence, they debunk the concerns raised by Justice 
Thomas's dissent in McNeely. In opposing the end ruling of 
McNeely, Justice Thomas places great stock in his perceptions of the 
threat of the destruction of evidence. 516 We respectfully submit that 
those misgivings are sorely misplaced.  

As sketched out above, fires, as in Tyler, and deliberate 
actions of suspects, as in Murphy, pose imminent and permanent 

,517 teit threats of the loss of probative evidence. Yet, the intrinsic nature 
of these threats concerns the immediacy and potential control by the 
suspect (or lack of control by law enforcement). Tyler posits the 
first: the very imminent threat of destruction by the wanton and 
irreversible natural force of fire.51 8 Murphy poses the second: the 

514. Cupp v. Murphy, 412 U.S. 291, 296 (1973).  
515. See supra Part II(B) (discussing Murphy).  
516. See supra Part IV (detailing Justice Thomas's dissent in McNeely).  
517. See Michigan v. Tyler, 436 U.S. 499, 510 (1978) (discussing the 

destruction-of-evidence exception to the warrant requirement); Murphy, 412 U.S.  
at 296 (same).  

518. See Tyler, 436 U.S. at 510 (explaining that a warrantless entry into a 
burning building is justified through the exigency exception-one of the reasons 
being that "[i]mmediate investigation may also be necessary to preserve evidence 
from intentional or accidental destruction").
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suspect has control of his person-thus, the evidence-and the 
police lack control in equal measure. 5 19 

We respectfully suggest that McNeely, and similar cases, 
present a drastically different situation. As the Supreme Court took 
pains to point out in McNeely, blood alcohol levels do not vanish 
immediately; notwithstanding variations in individuals' metabolic 
processes, and inherent imperfections in measuring the same, the 
dissipation of alcohol in the bloodstream is a measurable process that 
can be calculated with a fair degree of precision. 52 0 Furthermore, it 
can also be calculated fairly well by working backwards-certainly a 
less desired methodology, yet nonetheless workable.52 1  This cuts 
decisively against Justice Thomas's adherence to what is essentially 
an "all or nothing" approach. Justice Thomas holds an apparently 
strong view that the warrant requirement must be suspended 
immediately in order to preserve all evidence of the detainee's BAC 
level.522 Unfortunately, this view does not comport with the 
reality that metabolization is a gradual, time-consuming process, 
capable of measurement, calculation, and eventual quantification. 52 3 

Accordingly, we respectfully find Justice Thomas's perception of the 
fragility of BAC evidence inaccurate, and his requirements for its 
instantaneous preservation too draconian, especially when contrasted 
with the liberty guarantee of the Fourth Amendment.  

Put another way, we cannot yield to the parade of horribles 
forecast in the McNeely dissent for the preservation of BAC evidence 
unless the Fourth Amendment is waived on these occasions. Rather, 

519. See Murphy, 412 U.S. at 296 (holding that the suspect could have 
destroyed the evidence under his fingernails, and this justified the officers' action 
of scraping his fingernails without a warrant).  

520. See Missouri v. McNeely, 133 S. Ct. 1552, 1555 (2013) ("BAC 
evidence [from a drunk-driving suspect] naturally dissipates over time in a gradual 
and relatively predictable manner.").  

521. See id. at 1563 ("While experts can work backwards from the BAC at 
the time the sample was taken to determine the BAC at the time of the alleged 
offense, longer intervals may raise questions about the accuracy of the 
calculation.").  

522. See supra Part IV (discussing Justice Thomas's dissent in McNeely).  
523. See McNeely, 133 S. Ct. at 1560 ("Testimony before the trial court in 

this case indicated that the percentage of alcohol in an individual's blood typically 
decreases by approximately 0.015 percent to 0.02 percent per hour once the 
alcohol has been fully absorbed.").

104 [Vol. 34:1



WARRANTLESS

we shudder at the thought of the hellish prospect of warrantless 
invasions of bodily integrity, commencing with the mundane of 
involuntary blood tests in DWI cases and proceeding to who knows 
where, should Justice Thomas's view ever prevail.  

Lastly, in justification of the theorem offered above, we take 
comfort in the fact that we do not stand alone. For example, in 
McNeely, Justice Sotomayor distinguished McNeely from other 
destruction-of-evidence cases in which the "suspect has control over 
easily disposable evidence."5 24  In McNeely, the suspect could no 
more control his internal metabolization rate than he could control 
the tides. Ironically, even in Schmerber this thought resonated with 
Justice Brennan, who emphasized the significance of the possible 
destruction of evidence within the suspect's direct control.5 25 

Likewise, Justice Sotomayor puts in sharp counterpoise the divergent 
situations found in the other great Fourth Amendment precedents 
discussed herein where suspects did enjoy access and control to vital 
evidence-a danger the typical arrestee in a DWI stop does not 

526 present. Thus, access and control, or lack thereof, are the apparent 
and appropriate bellwethers in McNeely and like cases, and therefore 
play an important role in determining if the Fourth Amendment is 
honored or put to the side.  

We also find ourselves proceeding in company with Justice 
Ginsburg in Kentucky v. King. Justice Ginsburg's dissent in King 
took note of the very real danger of the immediate destruction of 
probative evidence when illegal drugs were the evidence at issue.527 
Justice Ginsburg recognized that such contraband could be burned, 
flushed down a toilet, etc.5 28 That situation is markedly different 
from one in which the internal metabolism of a DWI detainee, who 
poses no such imminent nor controllable threat to the probative 

524. McNeely, 133 S. Ct. at 1555.  
525. Schmerber v. California, 384 U.S. 757, 769 (1966).  
526. See McNeely, 133 S. Ct. at 1561 (comparing McNeely with other 

destruction-of-evidence cases such as Murphy, where the suspect had control over 
the evidence).  

527. See Kentucky v. King, 131 S. Ct. 1849, 1856 (2011) ("[T]he need 'to 
prevent the imminent destruction of evidence' has long been recognized as a 
sufficient justification for a warrantless search." (quoting Brigham City v. Stuart, 
547 U.S. 398, 403 (2006))).  

528. Id. at 1857.
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evidence stored inside her body, is at issue. Given the lack of such 
immediacy, it is no wonder that Justice Ginsburg joined her fellow 

Justices to form the plurality in McNeely.52 9  Moreover, in her 

dissent in King, Justice Ginsburg stressed the "now or never" aspect 

of preserving vital evidence when reviewing the propriety of 

warrantless searches.5 3 0 Again, given that the blood alcohol level of 

the suspect in McNeely lacked that element of irretrievability, it is of 
little wonder that Justice Ginsburg took the side disapproving of the 

violation of the Fourth Amendment found therein. Justice Ginsburg 
is clearly of the view that this "now or never" question as to the 
preservation of evidence is a litmus test that can be highly 
determinative in preserving or waiving the vital freedom guaranteed 
by the Fourth Amendment. 531 

So, to conclude our discussion of the second cornerstone, we 
can readily see how Murphy, Tyler, and King, among others, whether 
in the majority opinion or via a dissenting voice, inform and guide 
McNeely and act toward the preservation of the Fourth Amendment.  

C. Brigham City's Totality of the Circumstances 

The third cornerstone is the totality of the circumstances test, 

as expounded upon by Brigham City v. Stuart.5 32  Brigham City's 

paramount goal is to protect the precious. freedom from warrantless 
searches, and.concomitantly compel law enforcement to first obtain a 
lawful warrant before intruding upon the persons and property of 

citizens. 53 3 It does so by mandating a sweeping examination of all 

relevant circumstances and conditions leading up to (and possibly 

529. See McNeely, 133 S. Ct. at 1556. Justice Ginsburg joined in the 
opinion of the Court, which was announced by Justice Sotomayor. Id.  

530. King, 131 S. Ct. at 1865 (Ginsburg, J., dissenting).  
531. See id. ("To fit within this [emergency, or exigency] exception, police 

action literally must be [taken] now or never to preserve the evidence of the 

crime." (second alteration in original) (quoting Roaden v. Kentucky, 413 U.S. 496, 

595 (1973)) (internal quotation marks omitted)).  

532. See supra Part II(C) (discussing Brigham City v. Stuart, 547 U.S. 398 
(2006), in depth).  

533. See Brigham City, 547 U.S. at 403 (noting that warrantless searches are 

presumptively unreasonable and any exception to the warrant requirement must be 

"'so compelling that the warrantless search is objectively reasonable"' (quoting 

Mincey v. Arizona, 437 U.S. 385, 393-94 (1978))).
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justifying, to be sure) a warrantless search. Part of the elegance of 
the Brigham City totality of the circumstances requirement is in what 
it does not mandate. It does not set artificial conditions. It does not 
arbitrarily truncate inquiry. Brigham City does not prioritize 
particular examined items, nor does it skew the analysis by assigning 
greater weight to some factors as opposed to others. Brigham City 
lives up to the name we have given to its test. "Totality" means 
exactly that in practice: nothing left behind or forgotten. It is a 
broad-sweeping, all-encompassing inquiry. "Circumstances," large, 
small, and in between, are all included in the calculus. Put simply, 
take it all in, and leave nothing out.  

Comprehensive to the point of exhausting? Possibly. But the 
alternative cannot be suffered, for any mode of exclusion would be at 
the cost of the liberty interest assured by the Fourth Amendment.  
Moreover, it permits the lower courts the flexibility to adapt to 
distinguishable factual scenarios, to shifting technologies, even to 
modifications in modern expectations of privacy, and significantly, 
to how such privacy is maintained in an ever-changing world. The 
value of this ability to evolve cannot be underestimated, for it 
maximizes the power of the judiciary to safeguard our freedoms 
from usurpation by the other branches of government, particularly 
the executive (be it federal, state, or local).  

Brigham City may chronologically follow Ker but it 
represents a natural evolution from all prior precedents (including 
Ker).534 A totality of the circumstances test is the only just result 
from an inquiry grounded first and foremost upon reasonableness.  
Since Ker, the Court has continually and vigorously reaffirmed that 
alleged violations of the Fourth Amendment are to be weighted on a 

535 scale of reasonableness. What could be more reasonable than an 
examination that comprehensively looks to all relevant 
circumstances? We respectfully submit it could not be otherwise.  

534. Compare Brigham City, 547 U.S. at 404 (holding that an action is 
reasonable under the Fourth Amendment "as long as the circumstances, viewed 
objectively, justify [the] action" (alteration in original) (citation omitted) (internal 
quotation marks omitted)), with Ker v. California, 374 U.S. 23, 33 (1963) (holding 
that the reasonableness of a search is a substantive determination to be made by the 
trial court from the facts and circumstances of the case in the light of the 
"fundamental" criteria laid down by the Fourth Amendment).  

535. See supra Part II(A) (discussing Ker's focus on reasonableness).
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Therefore, a totality of the circumstances test is the necessary, 
logical, and just outcome of the reasonableness standard of Fourth 
Amendment inquiry.  

The totality of circumstances test likewise fits neatly with the 
destruction-of-evidence exception validating warrantlesssearches. 36 

As we have seen above, an allegation of an emergent situation 
justifying an exception to the norms of the Fourth, Amendment 
demands, by necessity, a thorough examination of all pertinent 
facts.537 Hence, the totality of the circumstances test espoused in 
Brigham City is the only mode of analysis capable of properly 
measuring whether the purported emergency of the destruction of 
evidence truly exists or is an artifice of guileful police.5 38 As before, 
we must ask if the metaphorical building is still on fire.5 39 Only a 
totality of the circumstances test can assure us that the emergency is 
real, and an exemption to the nominal prohibition against warrantless 
searches is rightly granted.  

D. King's Exigent Circumstances 

Our fourth and final cornerstone is Kentucky v. King.  
Chronologically, it is the last building block set in place; logically, it 
also represents the final step in erecting this pantheon of Fourth 
Amendment jurisprudence. In truth, King is more an accumulation 
of judicial interpretation than a landmark striking out on its own.  
King is the rightful progeny of the reasonableness standard set forth 

536. See, e.g., Missouri v. McNeely, 133 S. Ct. 1552, 1570 (2013) (noting 
that the Court bases its decision on the totality of the circumstances when 
reviewing exigent circumstances exceptions, such as the imminent destruction of 
evidence); King, 131 S. Ct. at 1856-57 (discussing the destruction-of-evidence 
exception to the warrant requirement-falling under the more general exigent 
circumstances exception).  

537. See supra Part IV (discussing McNeely and its rejection of a per se 
exception for warrantless blood draws in drunk-driving cases as well as its 
adherence to a case-by-case determination of reasonableness).  

538. See supra Part II(C) (discussing Brigham City and the totality of the 
circumstances test in depth).  

539. See supra notes 171-80 (discussing Tyler and the burning building).
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540 in Ker long ago. It acknowledges, and is a refinement upon, the 
doctrine of excusing a warrantless search when the destruction of 
probative evidence is imminent, as established in Murphy.54 1 And it 
operates under the auspices of the totality of the circumstances test, 
as propounded in Brigham City.5 42 

As for the latter, King is particularly effective because it 
elaborates upon exigent circumstances as a subset of the totality of 
the circumstances, which Brigham City demands be examined as a 

543 whole when the Fourth Amendment is at risk. Here we see a 
confluence with the three earlier cornerstones: King's exigent 
circumstances (inclusive of Murphy's emergency of the threatened 
destruction of evidence),5 44 tested under Brigham City's totality of 
the circumstances test,54 5 and all the above done pursuant to the 
guiding axiom of reasonableness promulgated in Ker.54 6 

King incorporates the global set of exigencies of burning 
buildings, fleeing suspects, and similar misadventures. It carefully 
balances the tense realities of the arrest scenario and the needs of law 
enforcement against the prohibitions of the Fourth Amendment, the 
prerequisites of obtaining a warrant, and the overarching need to 
keep the people secure from unjustified intrusions upon their persons 

540. See King, 131 S. Ct. at 1856 (The "ultimate touchstone of the Fourth 
Amendment is reasonableness." (quoting Brigham City v. Stuart, 547 U.S. 398, 
403 (2006)) (internal quotation marks omitted)).  

541. See id. (recognizing that the "imminent destruction of evidence" is 
sufficient justification for a warrantless search and discussing this exception in the 
context of potential police-created exigencies).  

542. See id. at 1859 ("Our cases have repeatedly rejected a subjective 
approach, asking only whether the circumstances viewed objectively, justify the 
action." (quoting Brigham City, 547 U.S. at 403) (internal quotation marks 
omitted)).  

543. Id.  
544. See supra note 527 and accompanying text (discussing King's 

recognition that exigent circumstances, particularly the imminent destruction of 
probative evidence, may excuse a warrantless search).  

545. See supra notes 540-41 and accompanying text (highlighting King's 
use of Brigham City to reject a subjective approach in favor of an objective 
approach of justifying police exigency).  

546. See supra note 535 and accompanying text; see also supra note 534 
(comparing the evolution of "reasonableness" from Ker to Brigham City).
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or into their properties. 547 Additionally, King is admirable because it 
recognizes that the exception of exigent circumstances is a somewhat 
fluid concept. And we say "somewhat," because exigency, if 
reduced to an amorphous notion, would lend itself too easily to abuse 
by aggressive police tactics. King forestalls such an unhinging of 
exigent circumstances from a solid footing. It firmly grounds itself 
in the catalog of exigencies identified in earlier precedents, yet it 
leaves available some latitude to permit the conceptualization of 
exigent circumstances to evolve as the courts encounter differing 
case-by-case scenarios. Most importantly, King accomplishes this 
while still abiding by the all-important mantra of reasonableness that 
is so imperative in Fourth Amendment adjudications. 548 

In her dissent, Justice Ginsburg takes umbrage at the ultimate 
outcome in King, in part because she viewed the controlling opinion 
as failing to prevent warrantless incursions into the home-a goal 
most dear to the Fourth Amendment. 549 Notwithstanding the overall 
efficacy of King, we applaud Justice Ginsburg's concern and turn it 
to our purposes as follows: just as the Fourth Amendment safeguards 
our homes from warrantless intrusions by the sovereign, the liberty 
guarantee can do no less to protect the human body from the same 
evil.  

In sum, King fittingly refines the contours of exigencies that 
might excuse a warrantless search. It does not bestow upon law 
enforcement the license to create such circumstances in violation of 
the liberty interest guaranteed by the Fourth Amendment.5 " 0 At the 
same time, however, it does not render application of the 

547. See supra notes 540-42 (outlining King's objective, totality of 
circumstances approach to justifying police action, exigencies, and reasonableness 
under the Fourth Amendment).  

548. See supra Part II(A) (discussing Ker's focus on reasonableness).  
549. Kentucky v. King, 131 S. Ct. 1849, 1865 (2011) (Ginsburg, J., 

dissenting) ("In no quarter does the Fourth Amendment apply with greater force 
than in our homes, our most private space .-. . . Home intrusions . . . are indeed 
'the chief evil against which . . . the Fourth Amendment is directed."' (quoting 
Payton v. New York, 445 U.S. 573, 583 (1980))).  

550. See id. at 1858 ("Where . ... the police did not create the exigency by 
engaging or threatening to engage in conduct that violates the Fourth Amendment, 
warrantless entry to prevent the destruction of evidence is reasonable . . .  

(emphasis added)).
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constitutional freedom irrational by blinding the Fourth Amendment 
to the real need for justifiable exemptions from its otherwise broad 
protections.  

E. McNeely's Incorporation of tie Four Cornerstones 

We have now analyzed the cornerstones of the Fourth 
Amendment. Before discussing McNeely, we must take due 
cognizance of Schmerber, the case which fomented this controversy 
in the first instance. After all, McNeely and the current state of the 
Fourth Amendment would not exist were it not for Schmerber. But 
as much as McNeely owes its very existence to Schmerber,551 there is 
not much to discuss concerning the latter.  

Notably, the Supreme Court treaded lightly in Schmerber, 
holding that the natural metabolization of alcohol in the bloodstream 
does represent destruction of probative evidence of a kind that could 
qualify as .destruction of evidence an emergency that would 
therefore excuse a warrantless search.5 5 2 This was a straightforward 
holding, but one that left open more questions than it answered. The 
Schmerber Court made no, quantifications or qualifications of 
exceptions of the liberty guarantee. It did not further define the 
contours of this finding of exemption from Fourth Amendment 
norms, nor did it dispense of any bold rubrics with regard to assuring 
the vitality of the freedom safeguarded by the Amendment.  

In short, Schmerber left open the fundamental question, and 
set the stage for the long awaited and necessary arrival of McNeely.  
In doing so, it allowed for the growth of Fourth Amendment 
jurisprudence surrounding it in the years between Schmerber and 
McNeely.  

Certainly, we are not saying Schmerber was wrongly 
decided. It was the right decision for its time, reflecting the Fourth 
Amendment jurisprudence of its day. In many respects, it was 
necessary for the law to germinate around Schmerber and to set more 

551. Missouri v. McNeely, 133 S. Ct. 1552, 1556-58 (2013) (noting that the 
issue before the Court, "whether the natural metabolization of alcohol in the 
bloodstream presents a per se exigency that justifies an exception to the Fourth 
Amendment's warrant requirement for nonconsensual blood testing in all 
drunk-driving cases" was left open by the Court in Schmerber).  

552. Schmerber v. California, 384 U.S. 757, 766-72 (1966).
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of these cornerstones into place before McNeely' could be rightfully 
decided. Schmerber represented the unrefined thinking of the Court 
at that time, a prosaic solution to a narrow question put to the 
Justices at an earlier time in the evolution of Fourth Amendment 
jurisprudence. With the passage of years, we see zealous prosecutors 
and government officials (albeit with the best intentions), 
intentionally or otherwise, seek to usurp the Fourth Amendment.  
The prosecution in McNeely is one such example-the prosecution 
and its like-minded allies in the law enforcement community 
contended that BAC testing exceeds the scope of the liberty 
guarantee. 5 3 Yet others, precisely the Court in McNeely, seek to 
sensibly cabin Schmerber, in order to preserve the liberty interest 
guaranteed by the Fourth Amendment. 554  Thus, recognizing 
Schmerber for its achievement and its concurrent limitations, we can 
now intelligently proceed to McNeely.  

McNeely is best understood when presented as but a part of 
the vast mosaic of Fourth Amendment jurisprudence we have 
already discussed herein. In truth, McNeely addressed a rather 
narrow question as to what current Fourth Amendment doctrine does 
not exclude from the warrant requirement. It steadfastly refused to 
expand the exigent circumstances exemption to the naturally 
occurring blood chemistry process that every police officer 
encounters when making a DWI arrest.  

But McNeely represents so much more. It is a true 
incorporation of all the precepts of the four cornerstones we have 
discussed throughout this Article. Yes, the Supreme Court in 
McNeely maintained its stance that the natural metabolization of 
alcohol in the blood is not an exigent circumstance justifying a 
warrantless search.5  Certainly in doing so, the Justices kept close 

553. McNeely, 133 S. Ct. at 1560 ("The State contends that whenever an 
officer has probable cause to believe an individual has been driving under the 
influence of alcohol, exigent circumstances will necessarily exist because BAC 
evidence is inherently evanescent. As a result, the State claims that so long as the 
officer has probable cause and the blood test is conducted in a reasonable manner, 
it is categorically reasonable for law enforcement to obtain the blood sample 
without a warrant.").  

554. Id. at 1561 (noting that "[t]he State's proposed per se rule . . . fails to 
account for advances in the 47 years since Schmerber was decided").  

555. Id. at 1568.
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watch upon the doctrine, and in their vigilance, rebuffed any attempt 
to expand the boundaries of permissible warrantless searches. The 
Court, once more, limited the situations exempt from Fourth 
Amendment protocols. 5 6 But in doing so, McNeely rightfully takes 
its place in the constitutional pantheon. It exemplifies what truly 
qualifies as the emergent destruction of evidence, which in turn, 
grants a reprieve from the nominal warrant requirement of the Fourth 
Amendment. By calling upon a plethora of circumstances from past 
cases, the Court aptly demonstrated what are emergencies and what 
are not, 557 and refined the standard, thereby preserving the liberty 
interest safeguarded from unjustified intrusions that might be 
otherwise inflicted upon the citizenry.  

Next, McNeely confirms the vitality of the totality of the 
circumstances test.5 5 8  Note well the great care exercised by the 
plurality to parse the many nuances of what transpired in McNeely, 
specifically with regard to DWI cases. 559 

The McNeely Court scrutinized the numerous permutations in 
making a DWI arrest and seeking to draw blood for a BAC test.  
Proper emphasis was placed upon the transportation of the suspect to 
a medical facility, the availability of a magistrate, and the capability 
of applying for and obtaining a lawful warrant authorizing the blood 
draw, among other things. McNeely properly considered the time 
factors of each of these actions and the propriety of the police 
procedures involved. Only then did it move towards a final 
judgment as to whether the Fourth Amendment's prohibition against 
warrantless searches may be waived in the particular instance.  

556. McNeely, 133 S. Ct. at 1568.  
557. See id. at 1561 (citing McDonald v. United States, 335 U.S. 451, 456 

(194S)) (finding no exigent circumstance where police could obtain a warrant 
before taking a blood sample without undermining the efficacy of the search); see 
also Georgia v. Randolph, 547 U.S. 103, 116 n.6 (2006) (finding exigent 
circumstances justifying immediate action on the police's part where the suspect 
could not be prevented from destroying evidence of cocaine if the police pursued a 
warrant); Roaden v. Kentucky, 413 U.S. 496, 505 (1973) (finding no exigent 
circumstances requiring police to preserve evidence where the obscene film was 
regularly shown); Cupp v. Murphy, 412 U.S. 291, 296 (1973) (finding exigent 
circumstances where the suspect could easily wash physical evidence of the 
murcer of his wife from under his fingernails).  

558. McNeely, 133 S. Ct. at 1556.  
559. Id. at 1568.
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McNeely epitomizes the rightful choice of sui generis 

analysis in these Fourth Amendment cases. While McNeely's 
precepts will have broad application, it represents a singular focus 
upon the facts before the Court. Future cases will ultimately turn 
upon the Justices analyzing the facts of the case before them, and no 
other.  

McNeely is not merely recognition, but also reaffirmation, of 
the guiding principle that Fourth Amendment decision-making, by 
the special nature of the liberty interest it protects, demands 
case-by-case analysis. McNeely correctly maintains the cogent line 
of reasoning advocating sui generis review; the wide disparity 
almost always found in Fourth Amendment controversies mandates 
individualized consideration of the matter-at-hand to fully preserve 
the precious freedom guaranteed by the Amendment. We find it 
would be consistent with, and not the least bit antithetical to, the 
Supreme Court's Fourth Amendment jurisprudence to date for the 
Justices to maintain the sui generis rule reaffirmed in McNeely as the 
constitutionally valid mode of reviewing warrantless blood tests in 
DWI cases.  

The same can be said for the Court's continued rejection of 
calls to reclassify the natural metabolization of the alcohol in a 
suspect's blood as a per se "exigent circumstance," which obviates 
the requirement of first procuring a warrant before administering a 
BAC test. Refusing to expand the boundaries of what constitutes an 
"exigent circumstance" -preserves fidelity to what the Court 
originally fashioned and intended as a jealously and carefully drawn 
exemption to the nominal workings of the Fourth Amendment. 560 

That is why we find, at the end of the day, the postulations of 
McNeely to be wholly consistent with the great landmarks that 
preceded it, and a most worthy successor to its forebears as a 
stalwart defender of the precious freedom guaranteed by the Fourth 
Amendment.  

560. See Randolph, 547 U.S. at 109 (citing one 'jealously and carefully 
drawn" exception).
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VII. OUR CODA 

Before coming to the formal conclusion of this Article, we 
are compelled to make the following pungent comments.  
Considering this great controversy, it is tempting to say in colloquial 
terms, "so what" to the rights of DWI suspects. After all, 
maintaining this in the terms of the commonplace, would not the vast 
majority of Americans reply: "I don't drive drunk; drunk drivers are 
a menace to the rest of us, and not worth protecting; so, I don't 
care"? Maybe so, since there is more than a germ of truth in that 
point of view. Yet, is that the position we should nevertheless 
adopt? As a free people, should we slouch towards such a cavalier 
attitude regarding the curtailment of our basic freedoms? 

In a similar vein (no pun intended), is it not equally true that 
the plea of some government agents for permission to conduct 
warrantless blood tests is but a modest request made by a sovereign 
simply motivated by nothing more sinister than a good faith desire to 
rid our highways of the sometimes-fatal bane of drunk drivers? 
Again, maybe so.  

Yet, let us pause and contemplate the words of Justice 
Brandeis, who presciently warned that "[e]xperience should teach us 
to be most on our guard to protect liberty when the Government's 
purposes are beneficent."5 61 We should heed the Justice's words that 
"[t]he greatest dangers to liberty lurk in insidious encroachment by 
men of zeal, well-meaning but without understanding." 5 62 Justice 
Brandeis shared this wisdom in the .context of one of his greatest 
declarations of American freedom: The right- to be let alone is the 
one right most valued by civilized men.563 Words we should never 
forget, even when considering seemingly inconsequential 
drunk-driving arrests and subsequent BAC tests.  

Rather than contemplating the present issue narrowly in the 
company of the rightful abhorrence of drunk driving, is it not better 
to consider it as a question of an intrusion upon our own persons? 

561. Olmstead v. United States, 277 U.S. 438, 479 (1928) (Brandeis, J., 
dissenting).  

562. Nat'l Treasury Emps. Union v. Von Raab, 489 U.S. 656, 687 (1989) 
(Scalia, J., dissenting) (quoting Olmstead, 277 U.S. at 479).  

563. Id.
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Indeed, is it not necessary to view what is before us through the 
prism of the Fourth Amendment's essential prohibition against 
warrantless bodily invasions by the government? In a society that so 
robustly guards the privacy interest in one's own home, 564 can we 
honestly do any less to vigorously enforce the protection of the 
Fourth Amendment when it comes to our physical persons? 

Current Fourth Amendment jurisprudence "[n]ot only . . .  
reflect[s] today's values by giving effect to people's reasonable 
expectations of privacy, [it] also shape[s] future values by changing 
our experience and altering what we come to expect from our 
government." 5 65  That, we respectfully suggest, is the larger and 
vastly more important issue. If we are outraged when "the sanctity 
and privacy of the home" is invaded without a warrant, 5 66 can we, as 
a free people, be any less inflamed when the unsanctioned incursion 
is into our very bloodstream, no matter how brief or relatively 
painless that intrusion might be? 

Because the very essence of the prime question put forth by 
McNeely is the government's ability to do precisely that, our history, 
our cases, and our Constitution demand a powerful and protective 
reaction ifnwe are to preserve the freedom guaranteed by the Fourth 
Amendment.  

VIII. CONCLUSION 

In the events leading up to the present day, we have 
witnessed the Supreme Court wrestle with a number of issues in its 
efforts to uphold the liberty guarantee of the Fourth Amendment.  
Pertinent to this Article, we have seen the Supreme Court fashion an 

564. See Wilson v. Layne, 526 U.S. 603, 610 (1999) (noting the 
"centuries-old principle" of respect for the privacy of one's home); Minnesota v.  
Carter, 525 U.S. 83, 99 (1998) (Kennedy, J., concurring) (noting that the home is 
the center of our private lives); Miller v. United States, 357 U.S. 301, 307 (1958) 
(noting that the whole of American history reflects "the ancient adage" that a 
man's home is his castle); see also Randolph, 547 U.S. at 115 (citing all of the 
above).  

565. United States v. Kincade, 379 F.3d 813, 873 (9th Cir. 2004) (Kozinski, 
J., dissenting).  

566. Ker v. California, 374 U.S. 23, 52 (1963) (Brennan, J., concurring in 
part).
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exception to the warrant requirement for exigent circumstances, yet 
nevertheless compartmentalize that rare exemption within sturdy 
walls constructed of, inter alia, sui generis inquiry, the totality of the 
circumstances test, and (simultaneously undergirding, but yet 
paramount to all) the test of reasonableness.  

In drawing this Article to a close, we do so knowing full well 
that this is not the end of the Supreme Court's jurisprudence on this 
subject. There will be new landmarks, no doubt refining the totality 
of the circumstances rubric for warrantless blood tests, possibly even 
a wholesale replacement of the current standard (although we doubt 
it). And there shall be other, newer decisions on warrantless 
searches and the Fourth Amendment generally, 567 which, while not 
precisely on point, shall nevertheless inform us as to the future 
direction of this specific standard for the necessity or the abrogation 
of the warrant requirement for blood draws in DWI cases.  

In anticipation of this future, it is imperative for us as a free 
people to maintain a zealous fidelity to the freedom so guaranteed by 
this constitutional amendment. Steadfast vigilance is required to 
assure ourselves and future generations of Americans that the great 
and imposing Fourth Amendment does not decline into a "frail 
protection indeed." 5 68 

But whatever the future holds, and wherever McNeely and its 
progeny lead us, we stand fast in our belief, and fervent in our hope, 
that one truth concerning the liberty interest guaranteed by "our 
unchanging Constitution"5 69 will remain unshakeable in the years to 
come. We find the best and most memorable expression of that in 
Justice Scalia's declaration in Maryland v. King, thusly: 

"The Fourth Amendment must prevail." 570 

567. See, e.g., Riley v. California, 134 S. Ct. 2473, 2480 (2014) (evaluating 
a warrantless search of the data contained within a suspect's cell phone).  

568. Von Raab, 489 U.S. at 684 (Scalia, J., dissenting).  
569. Randolph, 547 U.S. at 144 (Scalia, J., dissenting).  
570. Maryland v. King, 133 S. Ct. 1958, 1989 (2013) (Scalia, J., dissenting).
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I. INTRODUCTION 

The Edwards Aquifer (the Aquifer) has been engulfed in 
controversy over Texas groundwater rights for the last three decades.  
The Aquifer is a source of water for much of Central Texas, 
including the City of San Antonio.' It is also one of the most diverse 
ecosystems on the planet. 2 Thus, it is not only important as a source 
of water for more than two million people, but also as a habitat to 
many different organisms and species-including some that are 
classified as endangered. 3  The Aquifer plays a crucial role as a 
natural resource and biological environment in Texas.  

Through the enactment of the Edwards Aquifer Authority Act 
(EAAA), Texas created the Edwards Aquifer Authority (the 
Authority) to manage the Aquifer and to ensure the protection of the 
endangered species that live in and around the Aquifer. 4 As part of 
the regulatory process, the Authority is tasked with regulating the 
water level of the Aquifer by issuing permits, which allow citizens to 
withdraw water from the Aquifer.5 Recently, the Texas Supreme 
Court ruled that landowners have a compensable property interest in 
the groundwater located below their property.6 This ruling opened 
the Authority to potential takings liability under Article I, Section 17 
of the Texas Constitution. In recent cases, landowners have 
claimed that limiting ground water usage can constitute a regulatory 

1. Todd H. Votteler, The Little Fish that Roared: The Endangered Species 
Act, State Groundwater Law, and Private Property Rights Collide Over the Texas 
Edwards Aquifer, 28 ENVTL. L. 845, 847 (1998).  

2. Id. at 851.  
3. Id. at 850-51.  
4. Edwards Aquifer Authority Act of 1993, 73d Leg., R.S., ch. 626, 1.01, 

1993 Tex. Gen. Laws 2350.  
5. Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 818-19 (Tex. 2012).  
6. Id. at 833.  
7. Id. at 838-40.
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taking; these cases have the potential to bring massive change to the 
regulation of Texas groundwater. 8 

The first appellate decision in this line of cases is Edwards 
Aqufer Authority v. Bragg.9 Bragg was decided by the San Antonio 
Court of Appeals and is awaiting appeal at the Texas Supreme 
Court.10 Bragg will likely shape the outcome of Texas groundwater 
regulation in a potentially long line of regulatory takings cases, both 
for the Authority and other groundwater control districts limiting the 
use of groundwater. From this fight over Texas groundwater comes 
a novel question of law regarding takings liability in Texas: When a 
subordinate level of government takes an action that was mandated 
by a superior level of government and that action results in takings 
liability, which entity is liable? 

Since this question is an unsettled issue of state law, this Note 
will lay out the reasons why the Texas Supreme Court should find 
that the superior level of government is the proper party to a takings 
claim.  

Part II discusses the legal background of the Authority in 
order to set the stage for the current dispute in which the Authority 
finds itself. This section focuses on the controversial events that led 
to the creation of the Authority, and the legal developments that 
created a cause of action under the takings clause of the Texas 
Constitution against entities like the Authority. Part III details 
current law on sovereign immunity and inverse condemnation claims.  
Part IV analyzes the Bragg court's ruling and argues the state should 
be the proper party to a suit in situations where a political 
subdivision's actions are mandated by state law. Part V looks at how 
cases similar to Bragg have been decided in federal courts, and 
extrapolates the reasonings in those cases to the facts in Bragg. Part 
VI discusses why-in the alternative-if the court does not require 
the state to be the proper defendant, it should allow the Authority to 

8. See, e.g., Edwards Aquifer Auth. v. Bragg, 421 S.W.3d 118, 123 (Tex.  
App.-San Antonio 2013, pet. filed) (holding that a regulatory taking occurred 
when water was limited to an amount inadequate for the owners' pecan orchards).  

9. Bragg, 421 S.W.3d at 118. The Day opinion gave some factual analysis 
regarding takings liability, but it did not rule on the facts of the case as to whether 
the Authority's actions constituted a taking. 369 S.W.3d at 834-44.  

10. Bragg, 421 S.W.3d at 118.
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implead the state and assert claims of indemnification and 
contribution.  

II. EAAA BACKGROUND 

A. Endangered Species Litigation 

The Edwards Aquifer has been a source of controversy for 
Central Texas, and the state as a whole, for the past three decades.  
The impetus for this controversy was a lawsuit against the State and 
the United States Fish and Wildlife Service (USFWS) that alleged 
the State was violating the federal Endangered Species Act (ESA) by 
letting the Edwards Aquifer water level drop too low, thereby 
endangering the habitats of certain protected species." When too 
much water is pumped from the Aquifer, the springs near the Aquifer 
fall to critical levels-harming theendangered species that rely on 
those springs and causing "takes" under the ESA.'2 The plaintiff in 
the suit, the Sierra Club, asked the court to enjoin the defendants and 
restrict withdrawals from the Aquifer to prevent water levels from 
dropping to dangerous levels. 13 The court ruled in favor of the 
Sierra Club, and, required the USFWS to determine spring-flow 
requirements that would be in conformity with the ESA.1 4 It then 
gave the State a deadline to create a regulatory system to limit 
withdrawals from the Aquifer.' 5 In pertinent part, the court stated, 
"The next session of the Texas legislature offers the last chance for 
adoption of an adequate state plan before the 'blunt axes' of Federal 
intervention have to be dropped."' 6 As would be expected after such 
forceful judicial spurring, the Texas legislature passed the EAAA on 
May 30, 1993.  

11. Sierra Club v. Lujan, No. MO-91-CA-069, 1993 WL 151353, at *1 (W.D.  
Tex. Feb. 1, 1993) (requiring the State of Texas to create a plan to protect 
minimum spring flow in the Edwards Aquifer, which required limiting the Braggs' 
usage of groundwater under their land).  

12. Votteler, supra note 1, at 851-52.  
13. Lujan, 1993 WL 151353, at *30-31.  
14. Id. at *32-33.  
15. Id. at *34.  
16. Id. at *29 (emphasis omitted).  
17. Votteler, supra note 1, at 857.
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B. EAAA Statutory Framework 

In response to the endangered species litigation and the 
growing need for conservation of the Aquifer's water due to the 
population growth in San Antonio and surrounding areas, the Texas 
legislature created the Edwards Aquifer Authority. The EAAA 
established the Authorit as "a governmental agency and a body 
politic and corporate" 1 charged with protecting "terrestrial and 
aquatic life," including "species that are designated as threatened or 
endangered under applicable federal or state law," and set the 
parameters for how water could be removed from the aquifer.19 The 
legislature described the Authority as "necessary, appropriate, and a 
benefit to the welfare of this state to provide for the management of 
the Aquifer." 20 

The EAAA created a system through which any person who 
desires to drill a new well or withdraw water from the Aquifer must 
first obtain a permit issued by the Authority. 1 The permit system 
relies entirely on the concept of historical use and gives preference to 
"existing users," who are defined as "person[s] who ha[ve] 
withdrawn and beneficially used underground water from the aquifer 
on or before June 1, 1993." 22 An existing user who provided 
evidence of beneficial use that took place during the historical period 
(June 1, 1972, to May 31, 1993) and registered before the statutory 
application deadline is entitled to a permit for the "maximum 
beneficial use of water" that was used during any one-year span in 
the historical period.23 

However, this allocation was limited by a statutorily enacted 
cap on non-exempt withdrawals from the Aquifer-set at 450,000 

18. Edwards Aquifer Authority Act of 1993, 73d Leg., R.S., ch. 626, @1.02(a), 
1993 Tex. Gen. Laws 2350, 2351.  

19. Id. 1.01, 1.14.  
20. Id. 1.06.  
21. Id. 1.15(b). There is an exception for wells that withdraw less than 

25,000 gallons per day for domestic or livestock use. Id. 1.33.  
22. Id. 1.03(10); see id. 1.18(a) ("To the extent water is available for 

permitting after the issuance of permits to existing users, the authority may issue 
additional regular permits.").  

23. Id. at 1.16(d)(2).
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acre-feet24 per year through 2007 and 400,000 acre-feet per year 
after 2007.25 The cap has since been amended and is currently set at 
572,000 acre-feet per year. 2 6 

If the total amount of water that was beneficially used during 
the historical period is determined to be greater than the statutory cap, 
the Authority is required to proportionately adjust the amount of 
water allocated by the permits to meet the cap requirement. 27 

However, there are two limits to the Authority's ability to make 
downward adjustments: (1) "existing irrigation user[s] must receive a 
permit of not less than two acre-feet a year for each acre of land the 
user actually irrigated in any one calendar year during the historical 
period;" and (2) continuous existing users "who operated a well for 
three or more years during the historical period must receive a permit 
for at least the average amount of water withdrawn annually during 
the historical period." 2 8 Functionally, under the cap, most "existing 
users"9 will be limited to less than their maximum beneficial use 
during the historical period because of the high number of permit 
applications submitted to the Authority. 29 Further, anyone who 

24. "An acre-foot is the amount of water that would cover an acre of land to 
one foot, approximately 325,850 gallons. The aquifer-wide cap of 450,000 
acre-feet converts to approximately 147 billion gallons of water." Edwards 
Aquifer Auth. v. Bragg, 421 S.W.3d 118, 153 n.3 (Tex. App.-San Antonio 2013, 
pet. filed) (quoting Barshop v. Medina Cnty. Underground Water Conservation 
Dist., 925 S.W.2d 618, 624 n.1 (Tex. 1996)).  

25. Id. at 125 (citing Edwards Aquifer Authority Act, 73d Leg., R.S., ch. 626, 
1.14(b); 1993 Tex. Gen. Laws 2350, 2360 (repealed 2007); id. 1.14(c)).  

26. Edwards Aquifer Authority Act 1.14(c). The dramatic increase in the 
cap from 400,000 acre-feet per year to 572,00 acre-feet year is representative of 
the political tension that underlies this situation. It is not as cut and dry as just 
deciding the correct amount that will allow for sustainable aquifer water levels in 
the future. There is also a political element that influences how the Edwards 
Aquifer is governed and the future sustainability of the Aquifer must be balanced 
with the political expediency of the limitations.  

27. Id. 1.16(e).  
28. Bragg, 421 S.W.3d at 125 (citing Edwards Aquifer Authority Act 

1.16(e)).  
29. See Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 837 (Tex. 2012) 

("The Authority received some 1,100 [initial applications] by the December 30, 
1996 filing deadline, claiming 834,244 acre-feet per year, far more than the 
450,000 acre-feet-per-year cap then in place. . . . The Authority recommended 
denying 22% of the [initial applications] and reducing the permitted amounts for 
71% of the applications granted.").
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cannot show a prior existing use during the historical period can only 
obtain a permit if all of the existing users have received permits for 
their maximum beneficial use.3 0 Based on the Day court's finding 
that existing users requested almost twice the amount of acre-feet per 
year permitted by the cap, and the continually growing population of 
Central Texas, it is almost certain that anyone who is not classified 
as an existing user will be denied a permit to retrieve water from the 
Aquifer.31 

The other important provision of the EAAA is one that 
allows users who have already received permits to lease or sell their 
water rights. 32 Thus, the EAAA creates a limited market for 
groundwater in all the regions that obtain their water from the 
Aquifer, and then allows the existing users who put their water to 
beneficial use during the historical period-but no longer have-need 
for the water today-to sell their water rights. 33 

C. Barshop v. Medina County 

Before the EAAA could even get off the ground, the Texas 
judicial system fielded a lawsuit that challenged the constitutionality 
of the EAAA under the Texas Constitution. The EAAA was 
supposed to go into effect on September 1, 1993, but this lawsuit 
halted its implementation. 34 In Barshop v. Medina County 
Underground Water Conservation District, the plaintiffs brought a 
facial challenge against the validity of the EAAA and sought to 
enjoin the State from enforcing the Act six days before its effective 
date. 35 The plaintiffs were a class of landowners who had access to 
groundwater from the Edwards Aquifer but were unable to show a 

30. Edwards Aquifer Authority Act 1.14, 1.18.  
31. See Day, 369 S.W.3d at 837 (noting that claims filed by the initial 

deadline totaled 834,244 acre-feet per year, far exceeding the 450,000 acre-feet per 
year cap).  

32. Bragg, 421 S.W.3d at 125 (citing Edwards Aquifer Authority Act 1.22, 
1.34.  

33. This system generously provides the "existing users" with large permits 
for water usage and seems tailored as an attempt to avoid the type of conflict that 
has come about in the recent EAAA litigation by providing an avenue for 
compensation for the "existing users" in the form of selling or leasing their water 
rights.  

34. Bragg, 421 S.W.3d at 126.  
35. 925 S.W.2d 618, 625 (Tex. 1996).
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beneficial use of the water during the historical period. 36 The 
plaintiffs first claimed the denial of all use of water from the Aquifer 
would create an unconstitutional taking because they had a vested 
property right in the groundwater. 3 7 The court was careful to avoid 
ruling on that issue, which would mean the denial of a permit could 
constitute a taking.38 But the court did point out that, regardless of 
the vested property right issue, any future takings would not violate 
the constitution if the state gives proper compensation for such 
takings. 3 9 The court ultimately ruled that the constitutionality issue 
was improper to decide on a facial challenge devoid of facts because 
any possible unconstitutional taking was purely hypothetical at the 
time of the suit.40 

Barshop is significant because it foreshadowed what would 
be a very difficult and highly contentious issue for the court: The 
conflict between private property rights and the Texas government's 
obligation to conserve one of its most precious and scarce natural 
resources. While recognizing that this conflict was "complex and 
multi-faceted," the court concluded the facial challenge did not 
require it to come to a decision on how to reconcile the two 
interests.41 Barshop established the constitutional validity of the 
EAAA and allowed the Authority to begin regulating water usage 
shortly thereafter.42 However, Barshop left the state with more 
questions than answers, setting the stage for a monumental case that 

36. See Barshop, 925 S.W.2d at 625-27 (noting that the State's argument was 
based on the plaintiffs' failure to have "previously captured water"-that is, the 
plaintiffs had not actually reduced the water to their possession).  

37. Id. at 630.  
38. See id. at 630-31 (finding the issue of unconstitutional taking to be 

hypothetical and therefore declining to rule on it).  
39. Id.  
40. Id. at 631.  
41. Id. at 626. It may seem that the outcome of the case was fairly obvious 

since the defendant-under a facial challenge-only had to prove the EAAA was 
constitutional under any set of facts. However, interestingly, the trial court found 
the EAAA was unconstitutional and enjoined the EAAA's implementation while it 
went straight up to the Texas Supreme Court on appeal. Id. at 623.  

42. Barshop, 925 S.W.2d at 638.
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would resolve some of the state's most pressing groundwater 
issues-Edwards Aquifer Authority v. Day.43 

D. Edwards Aquifer Authority v. Day 

The Day court established that landowners have a 
"constitutionally compensable interest" in the groundwater below 
their land, and that the state's regulation of their water can result in a 

44 
regulatory taking that requires compensation. Day was a 
landowner who applied for seven hundred acre-feet of water per year 
from the Authority, but because only seven acres of land were put to 
beneficial use and the statutory minimum is two acre-feet of water 
per acre put to beneficial historical use, Day received a permit for 
only fourteen acre-feet per year. 45 Day claimed the limited permit 
was a regulatory taking since he had a vested property right in the 
groundwater below his land.46 

The Authority argued that Texas's reliance on the rule of 
capture negated the notion that landowners have a vested property 
right in the groundwater below their land.47 The rule of capture
which the Texas Supreme Court adopted from the 1843 English case 
Acton v. Blundell-states that a landowner may dig a well on his 
own land, and if he takes groundwater from below neighboring land, 
the neighboring landowner does not have grounds to sue. 4  The 
court gave a twofold response for its reasoning behind adopting the 
rule of capture. First, the court explained that tracking the 
movement of groundwater and the forces causing that movement 

43. 369 S.W.3d 814 (Tex. 2012). The plaintiffs in the case were R. Burrell 
Day and Joel McDaniel, but I will be referring to them collectively as "Day" for 
purposes of convenience.  

44. Id. at 838.  
45. Id. at 820-21. This means the Authority gave the Days the minimum 

allowable amount under the EAAA of two acre-feet of water per acre.  
46. Id. at 833.  
47. See id. at 830 ("Daugherty refutes the Authority's argument that the rule 

of capture precludes ownership in place.").  
48. See id. at 825 ("That the person who owns the surface may dig therein 

and ... if ... he intercepts or drains off the water collected from the, underground 
springs in his neighbor's well, this inconvenience to his neighbor . . . cannot 
become the ground of an action." (quoting Acton v. Blundell, (1843) 152 Eng. Rep.  
1123 (Exch.))).

Winter 2015] 127



THE REVIEW OF LITIGATION

would be "practically impossible." 49  Second, it said recognition of 
such "correlative rights"5

P would interfere with public progress, such 
as building, agriculture, and sanitary regulations. 1 It did, however, 
carve out an exception when the claimant could prove "malice or 
wanton conduct of any character." 52 The court in Day noted that 
"while the rule of capture does not entail ownership of groundwater 
in place, neither does it preclude such ownership." 53 Thus, the court 
found there was no controlling rule for determining ownership of 
groundwater in place.  

The court decided to look at its treatment of oil and gas in 
place for a solution. The State of Texas has long held that oil and 
gas-while also subject to the rule of capture, like water-are 
subject to ownership in place.54 The court acknowledged that there 
are differences between water, oil, and gas, but determined that there 
is "no basis in these differences to conclude that the common law 
allows ownership of oil and gas in place but not groundwater." 55 

Ultimately, the court decided that "[e]ach owner of land owns 
separately, distinctly and exclusively all the [groundwater] under his 
land." 56 This ruling led to the conclusion that groundwater rights
like all other property rights-must be constitutionally protected. 5 7 

The court remanded the case, declining to rule on whether the 
regulation of Day's property required compensation as a regulatory 
taking, because the case was an appeal from summary judgment and 
the facts were not adequately developed for a takings ruling.58 

49. Day, 369 S.W.3d at 825 (quoting Houston & T.C. Ry. Co. v. East, 81 
S.W. 279, 280 (Tex. 1904)).  

50. The Texas Supreme Court defines "correlative rights" as the "right ... to 
sue for damages from a loss of water due to subsurface drainage by another user 
for legitimate purposes." Id.  

51. Id.  
52. Id. at 825 (quoting Houst. & T.C. Ry. v. East, 81 S.W. 279, 282 (Tex.  

1904)) (internal quotation marks omitted).  
53. Id. at 828.  
54. Id. at 829; see, e.g., Tex. Co. v. Daugherty, 176 S.W. 717, 718 (Tex.  

1915) (ruling that oil and gas are owned in place before the minerals are captured 
at the surface).  

55. Day, 369 S.W.3d at 831.  
56. Id. at 832 (quoting Elliff v. Texon Drilling Co., 210 S.W.2d 558, 561 

(Tex. 1949)) (internal quotation marks omitted).  
57. Id. at 833.  
58. Id. at 843.
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Day is certainly a seminal case in the development of Texas 
water rights, but it only provided the legal framework from which a 
person could make a case that a regulatory taking had occurred. It 
did not provide a ruling detailing what would actually constitute a 
regulatory taking. 59 Thus, the Authority's litigation-mired journey to 
discover the nature and limits of its authority within Texas property 
law is still developing.  

E. Edwards Aquifer Authority v. Bragg 

The next development came in Edwards Aquifer Authority v.  
Bragg,60 in which a Texas appellate court analyzed an individual's 
claim that the Authority's limited permitting system constituted a 
regulatory taking and therefore required compensation under the 
Texas Constitution. In 1983, Glenn and JoLynn Bragg acquired two 
orchards-the Home Place Orchard and the D'Hanis Orchard-for 
the purpose of growing and selling pecans.61 The Braggs' initial 
permits submitted to the Authority requested a total of 421.97 
acre-feet of water for their orchards. 62 The Authority permitted 
120.2 acre-feet of water to the Braggs based on their beneficial use 
of water on the Home Place Orchard and denied the permit request 
for the D'Hanis Orchard, finding the water used during the historical 
period was not put to beneficial use. 63 The Braggs filed a takings 
suit against the Authority on November 21, 2006.64 

The suit was removed to federal court, but the Braggs' civil 
rights claims were dismissed and the case was remanded back to the 
state court for a judgment on their takings claim. 65 The trial court 
granted summary judgment in favor of the Braggs, finding the 
Authority liable for the takings claim.66 

59. Day, 369 S.W.3d at 843 (declining to rule on Day's position due to lack 
of factual record).  

60. 421 S.W.3d 118 (Tex. App.-San Antonio 2013, pet. filed).  
61. Id. at 124.  
62. See id. at 126 (applying for 228.85 acre-feet for one orchard, and 193.12 

for the other, totaling 421.97).  
63. Id. The Braggs noted in their permit application: "Irrigation water is used 

to water the pecan orchard and the Historical Use should not be applicable because 
trees require more water each year as they reach maturity." Id.  

64. Id.  
65. Id.  
66. Bragg, 421 S.W.3d at 126.
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After concluding the Braggs brought their claim within the 
applicable statute of limitations, 67 the court of appeals determined if 
either-or both-of the permit decisions made by the Authority 
constituted a regulatory taking. The court began its analysis with the 
Day rule that a landowner has "absolute title" to water in place 
beneath his land. 68 The court then looked to the United States 
Supreme Court's analysis in Penn Central Transportation Co..v. City 
of New York, which detailed three factors for determining whether a 
regulatory taking has occurred: (1) the economic impact of the 
regulation on the claimant; (2) the extent to which the regulation 
interferes with "distinct investment-backed expectations;" and (3) 
the "character of the governmental action"-whether it involves .a 
physical invasion or affects property interests through "some public 
program adjusting the benefits and burdens of economic life to 
promote the common good." 69 The court found the first two factors 
to favor the Braggs because the Braggs purchased the land expecting 
to have access to the requisite amount of water to run their pecan 
farm, and since there was no regulatory entity in existence at the 
time the Braggs purchased the land, it was reasonable for them to 
expect unlimited access to the water under their land.7 0 Further, the 
court found the impact of the regulation led to the discontinuance of 
the Braggs' pecan farm and considered that to be a heavy economic 
impact.7 ' The court found the third factor to favor the Authority, 
because of the need to protect endangered species and preserve 
domestic and municipal water supplies, as well as the economic 
welfare of the state. 7 2 The court found that the first two factors 
outweighed the third factor and ruled there was a regulatory taking 
by the Authority. 13 

67. The court found that a claimant has ten years to file a suit from the time 
the Authority makes a final ruling on the permit and that the Braggs brought their 
claim well within the ten-year period. Bragg, 421 S.W.3d at 137.  

68. Id. (citing Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 831-32 (Tex.  
2012)).  

69. Id. at 138 (quoting Penn Cent. Transp. Co. v. City of New York, 438 U.S.  
104, 124 (1978)).  

70. Id. at 142-44.  
71. Id. at 141-42.  
72. Id. at 145.  
73. Bragg, 421 S.W.3d at 146. The Bragg court did make it abundantly clear 

that the Penn Central factors do "not supply mathematically precise variables" in

130 [Vol. 34:1



WHO HAS TO PAY?

Finally, the court addressed the proper method of calculating 
the necessary compensation for the taking.74 It determined that just 
compensation should be determined by reference to the "highest and 
best use of the properties," in this case, as commercial pecan 
orchards.7 Next, the court took up the task of deciding what 
property was actually taken, and concluded that the property taken 
was the unlimited use of water on the land for the purpose of 
irrigating a commercial-grade pecan orchard. 76 Thus, the court 
determined the ultimate test for determining damages in this case 
should be the difference between the pre-EAAA value of the land as 
a commercial-grade pecan orchard with unlimited access to the 
Aquifer and the post-EAAA value of the land as a commercial-grade 
pecan orchard with access to only the amount of water permitted by 
the Authority.77 The court did not give an actual dollar amount 
because it decided the issue needed to be remanded to the trial court 
for further factual determinations, but damages are certain to amount 
to a large burden on the Authority or the state, whichever is 
determined liable to pay.78 

This chapter in the Authority's history is not finished, as this 
case is an extremely recent Texas court of appeals decision that is on 
appeal to the Texas Supreme Court. 79 However, if the Texas 
Supreme Court does not alter this decision significantly, Texas law's 

determining if there was a taking. Id. at 139. Therefore, the court likely did not 
just add up the factors and see which side had more of the factors weighing in their 
favor. However, its long discussion of each individual factor and extremely brief 
conclusion afterward could lead a reader to that conclusion. It is unclear exactly 
what formula the court employed to determine there was a taking. This is 
characteristic of a Penn Central analysis since it uses an ad-hoc, factor-driven test.  
Id. at 138.  

74. Bragg, 421 S.W.3d at 148-52.  
75. Id. at 151.  
76. Id. at 152.  
77. Id. at 152-53.  
78. Id.  
79. As of Jan. 16, 2015, both parties have filed merits briefs at the Texas 

Supreme Court. See Petitioners Edwards Aquifer Authority and Roland Ruiz's 
Brief on the Merits, Edwards Aquifer Authority v. Bragg, 421 S.W.3d 118 (Tex.  
App.-San Antonio 2013) (No. 04-11-00018-CV) (indicating that the brief was 
filed on Jan. 16, 2015); Glenn and Jolynn Bragg's Brief on the Merits, Edwards 
Aquifer Authority v. Bragg, 421 S.W.3d 118 (Tex. App.-San Antonio 2013) (No.  
04-11-00018-CV) (same). Thus, it is possible the case will be heard by the Texas 
Supreme Court this year.
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fierce protection of landowners could spell extreme financial trouble 
for the Authority, and possibly even signify a need for the state to 
change the regulatory scheme governing the Authority. It is unclear 
at this time if the next development for the Authority will occur in 
the courtroom or through the legislature, 80 but the recent cases 
regarding the Authority signify a crucial crossroads in Texas 
groundwater management-especially for the region of Central 
Texas that relies on the Edwards Aquifer for its water. 8 1 

III. SOVEREIGN IMMUNITY AND INVERSE CONDEMNATION 

In order to fully understand the issues at play in determining 
whether the Authority or Texas should be liable, it is important to 
give a brief background on the law of sovereign immunity as it 
pertains to takings claims.  

A. Sovereign Immunity Background 

In 1847, the Texas Supreme Court adopted the English 
common law rule of sovereign immunity, proclaiming that "no state 
can be sued in her own courts without her consent, and then only in 
the manner indicated by that consent."82 Since the doctrine of 
sovereign immunity was first introduced into Texas law through a 
court decision, it is a common law rule and is, therefore, subject to 
the same evolutionary changes as every other common law 
doctrine. 83 The original idea behind the meaning of sovereign 

80. If the Texas Supreme Court declines to hear the case, then it will be up to 
the legislature to find a solution.  

81. Since the Authority is not governed by Texas Water Code Chapter 36, it 
is unclear if the court's ruling on the Authority would be controlling over the other 
groundwater control districts. See Gerald Torres, Liquid Assets: Groundwater in 
Texas, 122 YALE L.J. ONLINE 143, 154-57 (2012) (citing Edwards Aquifer Auth. v.  
Day, 369 S.W.3d 814, 836-37 (Tex. 2012)) (noting the lack of clarity on whether a 
ruling on the EAAA will also control Chapter 36 entities, but observing that the 
Texas Supreme Court has suggested they should be treated differently).  

82. Hosner v. DeYoung, 1 Tex. 764, 769 (1847).  
83. See id. (noting that "the political authority can establish, alter[,] and 

modify" sovereign immunity); Jeffrey S. Boyd, Where Sovereign Immunity and 
Water Development Issues Collide, 39 TEX. ENVTL. L.J. 95, 98 (2009) ("Sovereign
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immunit stems from the English phrase "the king can do no 
wrong;" 4 however, the policy rationales behind sovereign immunity 
have become more reasoned over time. Sovereign immunity protects 
the legislature's ability to carry out its function of addressing public 
welfare8 5 and "shield[s] the public from the costs and consequences 
of improvident actions of their governments." 8 6 

Sovereign immunity is a twofold term that gives the state and 
other political subdivisions immunity from suit and liability. 87 if 
immunity from suit has not been waived by the legislature, a court 
cannot find jurisdiction over the governmental defendant, regardless 
of the government's liability. 88 On the other hand, immunity from 
liability does not prevent a court from finding jurisdiction over the 
government, but protects the state from paying any judgment 
resulting from the suit. 89 There are situations in which the 
legislature has waived immunity from suit, but the governmental 
entity may still retain immunity from liability and the plaintiff'cannot 
recover on the judgment. 90 Thus, liability from suit acts as a total 
bar to any lawsuit, while immunity from liability protects the 
government from paying a judgment even if the legislature has 
waived immunity from suit.  

The Texas Supreme Court has made clear that waiver of 
sovereign immunity is a determination best left to the legislature. 91 

The legislature has "sole province" over the decision to waive or 

immunity exists in Texas only because the Texas Supreme Court has recognized it, 
not because the Legislature or the Constitution has required it.").  

84. Tooke v. City of Mexia, 197 S.W.3d 325, 331 (Tex. 2006) (internal 
quotation marks omitted).  

85. See Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401, 414 (Tex. 1997) (Hecht, 
J., concurring) (arguing that governmental immunity "rests on such concerns" that 
are beyond the scope of a judicial proceeding).  

86. Tooke, 197 S.W.3d at 332.  
87. Id.  
88. Id.  
89. Gen. Servs. Comm'n v. Little-Tex Insulation Co., Inc., 39 S.W.3d 591, 

594 (Tex. 2001).  
90. E.g., Fed. Sign, 951 S.W.2d at 405 ("[E]ven if the Legislature 

authorize[d] suit against the State, the question remains whether the claim is one 
for which the State acknowledges liability.").  

91. See, e.g., id. at 409 ("[T]his Court has uniformly held that it is the 
Legislature's sole province to waive or abrogate sovereign immunity.").
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abrogate sovereign immunity.92 In a lengthy explanation of the role 
of the legislature in waiving sovereign immunity, the Texas Supreme 
Court explained the state's authority comes from "the people," who 
express their will through the constitution and the laws of the state. 93 

For this reason, the legislature is best suited to make immunity 
waiver decisions, and those waivers should be found in resolutions, 
statutes, or the Texas Constitution. 94  The court has mandated that 
"no statute should be construed to waive immunity absent 'clear and 
unambiguous language."' 95  In interpreting a statute that arguably 
waives sovereign immunity, the court should find in favor of the 
state retaining its immunity. 96 While the Texas Supreme Court has 
found that it is not categorically prohibited from altering sovereign 
immunity common law,97 it has strongly encouraged leaving waiver 
determinations in the hands of the legislature. 98 

B. Inverse Condemnation Waiver 

It is well established that a valid cause of action under the 
takings clause of the Texas Constitution 99 creates a waiver of 
sovereign immunity in regulatory takings cases-both from suit and 
liability-thereby barring the use of an immunity defense by any 
governmental entity. 100 The Texas Supreme Court made this clear in 

92. Fed. Sign, 951 S.W.2d at 409.  
93. Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 695 (Tex. 2003).  
94. Id.  
95. City of Galveston v. State, 217 S.W.3d 466, 469 (Tex. 2007). See TEX.  

Gov'T CODE ANN. 311.034 (West Supp. 2010) ("In order to preserve the 
legislature's interest in managing state fiscal matters through the appropriations 
process, a statute shall not be construed as a waiver of sovereign immunity unless 
the waiver is effected by clear and unambiguous language.").  

96. Wichita Falls State Hosp., 106 S.W.3d at 697.  
97. Id.  
98. See, e.g., Ben Bolt-Palito Blanco Consol. Indep. Sch. Dist. v. Tex.  

Political Subdivisions Prop./Cas. Joint Self-Ins. Fund, 212 S.W.3d 320, 326-27 
(Tex. 2006) ("For this reason, the Legislature is better suited than the courts to 
weigh conflicting public policies associated with waiving immunity and subjecting 
the government to increased liability, the burden of which the public must bear.").  

99. TEX. CONST. art. I, 17.  
100. See, e.g., City of El Paso v. Heinrich, 284 S.W.3d 366, 376 (Tex. 2009) 

("[A] claimant who successfully proves a takings claim would be entitled to 
compensation, and the claim would not be barred by immunity even though the 
judgment would require the government to pay money for property previously
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State v. Holland: "[S]overeign immunity does not shield the State 
from a claim based upon a taking under Article I, section 17 of the 
Texas Constitution, known as the 'takings clause."' 101  In order to 
establish a valid cause of action "under Article I, section 17, the 
claimant must show that a governmental actor acted intentionally to 
take or damage property for a public use."' 0 2  The takings clause 
prohibits the government from taking property from a citizen without 
providing adequate compensation.1 0 3 Generally, when a government 
takes property through its eminent domain powers, it provides 
adequate compensation before the taking occurs. 104 However, if the 
government commits a taking and does not provide any 
compensation for that taking, the property owner has a right to sue 
for adequate compensation on the grounds of "inverse 
condemnation." 105 In this situation, Article I, section 17 of the Texas 
Constitution operates as the legislative clause that waives 
immunity. 106 

Immunity for a political subdivision of the state is referred to 
as governmental immunity. 107 The difference between governmental 
and sovereign immunity is only nominal. 108 Governmental 
immunity operates in the same manner as sovereign immunity, and 
courts sometimes refer to both concepts as sovereign immunity or, 
even more generally, immunity.109 Nonetheless, part of the reason 
for the distinction between sovereign and governmental immunity is 
that state water districts and other political subdivisions are 

taken."); State v. Holland, 221 S.W.3d 639, 643 (Tex. 2007) (holding that 
sovereign immunity cannot be a defense under a takings claim).  

01. Holland, 221 S.W.3dat643.  
102. Id.  
103. TEX. CONST. art. I, 17 ("No person's property shall be taken, 

damaged, or destroyed for or applied to public use without adequate compensation 
being made.").  

104. Westgate, Ltd. v. State, 843 S.W.2d 448, 452 (Tex. 1992).  
-05. Tarrant Reg'l Water Dist. v. Gregg, 151 S.W.3d 546, 554 (Tex. 2004).  
106. Id.  
07. Reata Constr. Corp. v. City of Dall., 197 S.W.3d 371, 374 (Tex. 2006).  

108. See Harris Cnty. v. Sykes, 136 S.W.3d 635, 638 (Tex. 2004) (citing 
Wichita Falls State Hosp. v. Taylor 106 S.W.3d 692, 694 n.3 (Tex. 2003)) (noting 
that sovereign immunity and governmental immunity are distinct concepts, but are 
used interchangeably by the courts).  

109. See Boyd, supra note 83, at 99 (acknowledging the separate functions 
but similar use of the two terms).
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considered to be entities wholly separate from the state. "0 The 
general rule is that when a political subdivision of the state-be it a 
county, city, or other governmental entity-acts pursuant to state law, 
the political subdivision is the proper party to sue rather than the 
state. 111 However, when a political subdivision is created to enforce 
a responsibility imposed on the entire state (preventing harm to 
endangered species, as required by the ESA), and its actions are 
mandated by state statute to carry out that purpose, then it is the state 
that should be the proper party to sue, rather than the political 
subdivision.  

C. An Example of When the Political Subdivision Is the 
Proper Party 

A recent Texas Supreme Court case, Hallco Texas Inc., v.  
McMullen County, operates as a good example of how the general 
rule works. 1 12 Hallco purchased land for the purpose of operating a 
nonhazardous waste landfill. 113 About two years after Hallco 
purchased the land, McMullen County passed an ordinance pursuant 
to a state law that prohibited the dumping of solid waste within three 
miles of a local lake. 114 The court described the state law as 
"allow[ing] a county to prohibit municipal or industrial solid-waste 
disposal that presents a threat to the public health, safety, and 
welfare, so long as the county designates an area in which disposal is 
permissible."1 1 5 The case was decided on other grounds,"'6 but the 
case shows that, usually, the political subdivision (in this case, the 
county) is the proper party to sue, as neither the county nor any of 

110. See, e.g., EAA, EDWARDs AQUIFER AUTHORITY, http://edwards 

aquifer.org/eaa (last visited Nov. 16, 2014) ("The Edwards Aquifer Authority is a 
political subdivision of the State of Texas.").  

111. See, e.g., Hallco Tex., Inc. v. McMullen Cnty., 221 S.W.3d 50, 53-54 
(Tex. 2006) (finding the County was the proper entity to sue for takings damages); 
City of Keller v. Wilson, 168 S.W.3d 802, 808-10 (Tex. 2005) (finding the City 
was the proper entity to sue for takings damages).  

112. Hallco, 221 S.W.3d at 50.  
113. Id. at50-51.  
114. Id. at 52-53.  
115. Id. at 53.  
116. See id. at 62 (affirming the court of appeals' judgment that the case was 

barred by res judicata).
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the courts objected to the county's (as opposed to the state's) 
potential liability.1 17 

D. The Authority's Unique Structure and Purpose 
Supports Different Treatment than Other Political 
Subdivisions 

The Authority, like the county in Hallco, is a political 
subdivision-a separate legal entity from the state.118 However, the 
Authority's situation is distinct from most other takings claims 
involving a political subdivision because the Authority's actions are 
mandated by statute to enforce a responsibility that was charged to 
the state by the court in Lujan.119 In Hallco, the county clearly had 
discretion in its implementation of the state law since the court 
described the statute as "allow[ing]" the county to act. 12 0 However, 
the trial court in Bragg found, as a matter of law, the Authority 
"acted solely as mandated by the Act and without discretion in 
denying" and limiting the Braggs' water permits. 121 The Bragg 
court also stated, "there is no dispute the Authority's actions were 
dictated by the Act." 12 2 Indeed, the EAAA puts a cap on the total 
amount of water that may be withdrawn from the Aquifer; 12 3 it only 
guarantees water permit rights to existing users;'24 it requires permit 

117. See, e.g., Hallco, 221 S.W.3d at 53-54 (finding the County was the 
proper entity to sue for takings damages); City of Keller v. Wilson, 168 S.W.3d 
802, 808-10 (Tex. 2005) (finding that the City was the proper entity to sue for 
takings damages).  

118. See Bragg v. Edwards Aquifer Auth., 71 S.W.3d 729, 735 (Tex. 2002) 
(finding the Authority is a political subdivision of the state).  

119. Edwards Aquifer Auth. v. Bragg, 421 S.W.3d 118, 125 (Tex. App.
San Antonio 2013, pet. filed) (finding the Authority was mandated by the EAAA 
to limit the Braggs' use of water below their land).  

120. Hallco, 221 S.W.3d at 53.  
121. Bragg, 421 S.W.3d at 126.  
122. Id. at 130.  
123. Edwards Aquifer Authority Act of 1993, 73d Leg., R.S., ch. 626, 

1.14(c), 1993 Tex. Gen. Laws 2350, 2360 (amended 2007); see also Edwards 
Aquifer Auth. v. Day, 369 S.W.3d 814, 837 (Tex. 2012) (stating the cap is set at 
450,000 acre-feet per year). This is far below the amount of historical use shown 
by landowners. Id.  

124. Edwards Aquifer Authority Act 1.03(10); id. at 1.16 ("'Existing 
user' means a person who has withdrawn and beneficially used underground water 
from the aquifer on or before June 1, 1993.").
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amounts to be based on maximum historical use; 125 it sets a 
minimum amount that may be permitted to each user based on the 

acreage that historical use shows; 126 and it requires that permit 

amounts be proportionately adjusted to meet the overall cap. 127 

Essentially, any time the total body of "existing users" can prove an 

amount of historical use that is greater than the mandated cap, the 
Authority is obligated to open itself to potential takings liability 

since it must deny use to landowners with a property right in the 

unlimited use of the groundwater below their land. 1 
As the Day court noted, since its creation, the Authority has 

managed permit applications that claim beneficial historical use of 

an amount greater than the statutory cap. 129 Thus, the Authority is 
required by the regulatory system put into place by the state-the 
EAAA-to deny landowners full use of their groundwater. This 

obligation to restrict groundwater rights in order to stay under the 

legislated cap, combined with the monumental holding in Day, 
which established groundwater as a compensable property right for 

landowners, creates a situation in which the Authority is mandated 
by the state to commit regulatory takings. Therefore, the Authority's 
regulation of use permits is distinct from other regulatory takings 

cases, because the Authority has no discretion in the permitting 
process that causes the alleged regulatory taking. Hence, it should 
not be deemed the responsible party.  

125. Edwards Aquifer AuthorityAct 1.16(e).  
126. Id.  
127. Id.  
128. See Day, 369 S.W.3d at 832 (holding landowners have a vested 

property right in the groundwater below their land).  
129. See id. at 837 ("The Authority received some 1,100 [initial 

applications] by the December 30, 1996 filing deadline, claiming 834,244 acre-feet 

per year, far more than the 450,000 acre-feet-per-year cap then in place. . . . The 

Authority recommended denying 22% of the [initial applications] and reducing the 

permitted amounts for 71% of the applications granted.").  
130. See supra Part II(D) (discussing the impact of the Day holding on 

landowners' property rights).
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IV. WHO SHOULD BE THE RESPONSIBLE PARTY UNDER TEXAS 
LAW? 

A. Day's Finding Regarding the Responsible Party Issue 

The idea that the state can be liable for actions taken by a 
state agency if state law mandates those actions is new to Texas, and 
there is no current authority-statutory or common law-that covers 
this situation. In Day, the Authority and the State briefed the issue 
of which party should ultimately be responsible for providing 
compensation for the taking.131 The State argued that sovereign 
immunity bars the State from being liable to the plaintiff and also 
bars the Authority from being able to join the State as a third-party 
for purposes of indemnification and contribution. 13 2 In response, the 
Authority argued "it was required by state law to act as it did and 
that it is the EAAA . . . that resulted in any taking liability."'33 

However, finding that the issue was not developed in the lower 
courts and was not fully briefed before the Texas Supreme Court, the 
Day court declined to rule on the issue, leaving it open for future 
determination. 3 4 

The Day court did, however, acknowledge that the EAAA 
requires permit amounts to be determined based solely on an 
applicant's prior use, and it also mandates the total amount of water 
that can be allotted by permit. 135Based on this statement and the 
court's finding that groundwater rights are vested, it is logical to 
conclude that any time the amount of prior use exceeds the 
statutorily mandated cap-as it has since the Authority started 

131. Day, 369 S.W.3d at 821 n.24.  
132. See id. ("The State argues for the first time in this Court that only the 

Authority, an independent political subdivision, can be liable to Day on his takings 
clai-, and therefore the State is immune from the Authority's third-party suit."); 
The State of Texas's Brief on the Merits at 31-34, Day, 369 S.W.3d 814 (No.  
08-0964) [hereinafter State Brief] (arguing the State is immune from takings 
liability and an indemnification suit).  

133. Day, 369 S.W.3d at 821 n.24; see Response Brief on the Merits of the 
Edwards Aquifer Authority at 42-48, Day, 369 S.W.3d 814 (No. 08-0964) 
[hereinafter EAA Brief] (arguing for the court to require the State to be the liable 
party).  

134. Day, 369 S.W.3d at 821 n.24.  
135. Id. at 841.
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accepting permit applications136-the state has mandated that the 
Authority take a vested property right. That right requires 
compensation under the Texas Constitution. This leads to the true 
question at issue behind this legal argument: Who has to pay for a 
taking? The court declined to provide an answer at the time, because 
the issue was "not developed below and [had] not been fully 
briefed." 13 7 

B. The Bragg Court's Ruling 

The burden of determining who should pay fell on the Bragg 

court, where, unlike in Day, both sides argued the liability issue in 
the trial court and covered the issue in their appellate briefs.138 The 
intermediate court recognized that the question of the proper party 
was an issue of first impression. 139 The court seemed to initially 
support the Authority's position, writing: 

These [Fifth Circuit] cases appear to support the 
Authority's argument that when an actor has no 
discretion but to enforce a state law that may be 
characterized as the effectuation of the policy of the 
State of Texas embodied in that statute, it is the State 
that is liable for any injury proximately caused by the 
implementation of the state law. 140 

However, the court then explained that certain distinctions
namely that the Authority is not like a county-justify the conclusion 
that the Authority alone is the proper party in the litigation.141 

136. See Day, 369 S.W.3d at 837 ("The Authority received some 1,100 IRP 
applicants by the December 30, 1996 filing deadline, claiming 834,244 acre-feet 
per year, far more than the 450,000 acre-feet-per-year cap then in place.").  

137. Id. at 821 n.24.  
138. See Edwards Aquifer Auth. v. Bragg, 421 S.W.3d 118, 126-27 (Tex.  

App.-San Antonio 2013, pet. filed) (detailing the conclusion of the trial court and 
the arguments by both sides on appeal regarding the responsible party in the suit).  

139. Id. at 127.  
140. Id. at 130.  
141. See id. (finding that the Authority was a water district and was capable 

of being sued under TEX. WATER CODE ANN. 36.251 (West 2008)).
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The intermediate court observed that most of the cases 
relevant to the liability of the Authority deal with the potential 
liability of a county or county employee for enforcing a state law, 
whereas the Authority imposes state law as a "State of Texas 
actor." 14 2 The court did not provide any reasoning as to why this 
distinction would be a deciding factor in its ruling against the 
Authority, and thus, the court's distinction rings hollow. 143 

Many of the reasons why it would be inappropriate to require 
a county to be liable for a taking required by state law also apply to 
the Authority. For instance, the Texas Supreme Court explicitly puts 
groundwater conservation districts, which are the functional 
equivalent of the Authority in other parts of Texas, 144 in the exact 
same category as counties. The Texas Supreme Court has held that 
entities created under Section 59 of Article XVI of the Texas 
Constitution "are held to be political subdivisions of the State, 
performing governmental functions, and standing upon the same 
footing as counties and other political subdivisions established by 
law."'4 5 The Authority, like a county, is a geographically limited 
entity with authority over a minority of the population of the state.146 

And like a county, the Authority is a minority subset of the state that 
pays for a burden imposed by the entire state, but is not likely to be 
able to influence state policy on the issue due to its small size and 
limited budget.  

142. Bragg, 421 S.W.3d at 130.  
143. See id. (neglecting to explain the importance of the distinction between 

a county and the Authority as a basis for its departure from previous rulings).  
144. See infra Part V(A) (explaining Texas's system for regulating 

groundwater not in connection with the Edwards Aquifer).  
145. Bennett v. Brown Cnty. Water Improvement Dist. No. 1, 272 S.W.2d 

498, 500 (Tex. 1954).  
146. See Edwards Aquifer Authority Act of 1993, 73d Leg., R.S., ch. 626, 

1.02 1993 Tex. Gen. Laws 2350, 2351 (creating the Authority in whole, or part, 
of several counties); id. 1.04 (defining the exact bound boundaries of the 
Authority).
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V. THE STATE SHOULD BE THE RESPONSIBLE PARTY UNDER 

TEXAS LAW 

A. Whose Purse? 

The Bragg court addressed the Authority's argument 
regarding who should pay for the takings.147 The Authority argued 
that requiring the state to pay for the takings would be the more 
equitable outcome, since the takings were mandated by state 
policy. 148 The court interpreted this argument to be strictly an issue 
of sufficiency of funds, and found it to be "entirely speculative," 
stating "the answer to the question of who must pay is not 
determinative of whether the Authority is a proper defendant in 
takings cases brought pursuant to the Act."149  Unfortunately, the 
court missed the buck here. The question of who should pay is not 
strictly an argument over sufficiency of funds; it is an equitable 
argument that highlights the injustice of requiring a small portion of 
the state to pay for the state's takings because such an entity is 
required to carry out state policy. Further, it is also a matter of 
common sense, as the party with the power to avoid a taking should 
bear the burden of liability.  

The Authority does not receive any funding from the state,150 

nor does it have the power to tax. 151 It is entirely self-funded by fees 
it charges permit holders based on the amount of acre-feet permitted 
per year. 152  Currently, there are only 2044 permit holders in the 
Authority's jurisdiction. 1 The Authority had ,a total budget of 

147. Bragg, 421 S.W.3d at 130.  
148. See id. (explaining the Authority's argument for the state to pay for the 

regulatory taking).  
149. Id. at 131.  
150. See EDWARDS AQUIFER AUTHORITY, 2014 OPERATING BUDGET 26 

(2013), available at http://www.edwardsaquifer.org/administration/budgets 
(showing entire income results from permit fees). Many of the users who are 
governed by the Authority are small municipalities and individuals. However, it is 
important to point out that much, if not all, of the City of San Antonio receives its 
water from the Edwards Aquifer.  

151. Edwards Aquifer Authority Act of 1993, 73d Leg., R.S., ch. 626, 1.28, 
1993 Tex. Gen. Laws 2350, 2364.  

152. EDWARDS AQUIFER AUTHORITY, supra note 150.  
153. See Permit Holders List, EDWARDS AQUIFER AUTH. (last visited Nov.  

21, 2013 at 10:00 PM), http://www.eaadevelopment.com/groundwater-permit-
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$33.5 million for 2013, which was split into two major funds.'5 4 The 
General Fund had a budget of $13.4 million and covered daily 
expenses, such as salaries, benefits, and legal expenses. 155 The 
Edwards Aquifer Habitat Conservation Plan Fund (EAHCPF) had a 
total budget of $15.1 million, ninety percent of which was used to 
protect endangered species through maintaining spring-flow and 
upkeep of habitats. 156 The EAHCPF ran at an estimated loss of over 
$5 million in 2013.157 Expenditures from this fund were required to 
be approved by the U.S. Fish and Wildlife Service. 158 Due to the 
small size of the budget and the Authority's limited method of 
receiving income via permitting fees, if the Authority is found to be 
liable, the Aquifer permit holders will bear the burden of 
compensating the takings mandated by the usage caps of the EAAA 
alone.  

Outside of the region regulated by the Authority, the rest of 
Texas groundwater is regulated via a system of sixteen regional 
groundwater management areas.159 These areas are comprised of 
groundwater conservation districts (GCDs). 160  These management 
areas cover the nine major aquifers, which provide Texas with 
ninety-seven percent of its water. 161 At first glance, it may seem fair 
to have each area, or even each GCD, cover any possible takings 

holders/permit-holder-list (showing list of permit holders number out of 2091).  
The Authority receives a large portion of its funding from non-agricultural permit 
holders who are labeled as Municipal or Industrial (M & I)." M & I permit holders 
make up 98.3% of the General Fund revenue. Operating Budget Summary, 
EDWARDs AQUIFER AUTH. (last visited Oct. 18, 2014 at 9:02 PM), 
http://www.eaadevelopment.com/operating-budget/summary.  

154. EDWARDs AQUIFER AUTHORITY, 2013 OPERATING BUDGET 22 (2012), 
available at http://www.edwardsaquifer.org/administration/budgets.  

155. Id. Also of note, legal expenses are the third largest expenditure on the 
General Fund budget. Id. at 34.  

156. Id. at 30-31.  
157. Id. at 34.  
158. See id. at 5 ("[The EAHCPF,] which is on schedule to be approved by 

the U.S. Fish and Wildlife Service in early 2013, consists of a number of measures 
designed to maintain minimum springflows at Comal Springs and San Marcos 
Springs, to improve conditions at those springs, and to provide for artificial refugia 
in the event conditions warrant the removal of endangered species from their 
natural habitat.").  

159. Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 834 (Tex. 2012).  
160. Id.  
161. Id.
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claims that may arise from regulating Texas groundwater. However, 
the unique circumstances surrounding the creation of the EAAA 
preclude this from being a viable option for the Authority. 162 Texas 
Water Code Chapter 36 governs all of the groundwater districts, 
while the EAAA governs the Authority separately. 163 The purpose 
behind the creation of the Authority's regulatory scheme leaves no 
room for discretion, unlike the regulatory scheme in Chapter 36 of 
the Texas Water Code. 164 The Chapter 36 districts do not regulate 
water usage solely on an amount of established historical use. 165 

They are allowed to consider other factors, such as the proposed use 
of the water, the effects on the supply and other permittees, and a 
district's approved management plan.166 Importantly, Chapter 36 
districts are not currently mandated by statute to cap their water 
permits at a specified amount like the Authority is required to do.167 
By giving Chapter 36 districts this leeway in the approval of a 
management plan, these districts are able to make adjustments to 
avoid regulatory takings.168 On the other hand, the Authority is 
stuck in its obligatory implementation of the EAAA due to the cap 
and the minimum amount requirements for existing users. Based on 
these differences, citizens and permit holders who obtain their water 
from the Edwards Aquifer would be forced to compensate a 
disproportionately larger number of takings claims than the rest of 
the state if the political subdivision is the only liable entity. If the 
Authority is allowed to be solely liable for these claims, the resultant 
unfairness of these liability payments coupled with the state's ability 

162. See infra Part V(B) (explaining the region governed by the Authority is 
unique due to the threat of federal enforcement in Sierra Club v. Lujan, No.  
MO-91-CA-069, 1993 WL 151353 (W.D. Tex. Feb. 1, 1993)).  

163. TEX. WATER CODE ANN. 36 (West 2013).  
164. See Day, 369 S.W.3d at 841 (noting that Chapter 36 groundwater 

districts can take into account a range of factors in permitting groundwater 
production).  

165. Id.  
166. TEX. WATER CODE ANN. 36.113(d)(2)-(4).  
167. See id. 36 (containing no statutory cap provision).  
168. It is necessary to point out that discretion alone will -not alleviate all 

difficulties for groundwater control districts. It is entirely conceivable that 
population growth and other factors could lead to situations where the need for 
water greatly outweighs the supply and districts would be forced to limit water in a 
manner that would open them up to takings liability-or at least the threat of 
takings liability.
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to shrug off its environmental species compliance responsibilities on 
the constituency of the Authority 169 create serious governance 
incentive problems.  

B. Endangered Species Act Compliance Is a State 
Responsibility 

The reason for the different regulatory structures between the 
Authority and the Chapter 36 districts stems from the guiding force 
in the creation of the Authority: The state has a responsibility to 
avoid violating the Endangered Species Act (ESA). 17 In Sierra 
Club v. Lujan, the State of Texas was given a deadline to enact a 
regulatory plan that would appropriately limit withdrawals from the 
Aquifer and "avoid unlawful takings of listed species, jeopardy to 
any listed species, and destruction or adverse modification of [the] 
critical habitat of any listed species." 1 71 In response, the legislature 
passed the EAAA on May 30, 1993-one day before the deadline. 172 

The harm that spurred Lujan was the excessive removal of 
water from the Aquifer that led to dangerously low water levels in 
the Comal and San Marcos Springs-both of which derive their 
water from the Aquifer-thereby threatening endangered species 
relying on the springs. 173 Lujan gave the state a deadline to 
implement a regulatory system or it would be subject to federal 
enforcement based on violations of the ESA. 174 Thus, in order for 
the state to avoid violating the ESA, it had to create a regulatory 
system that would prohibit the Aquifer water level from dropping too 
low. 175 Under this threat of enforcement, the state created the 

169. See infra V(B) (discussing the creation of the Authority in response to a 
federal ruling that mandated action for violation of the Endangered Species Act).  

170. See Day, 369 S.W.3d at 836 n.132 (explaining the legislature passed 
the EAAA due to a federal ESA lawsuit).  

171. No. MO-91-CA-069, 1993 WL 151353, at *34 (W.D. Tex. Feb 1, 
1993).  

172. Barshop v. Medina Cnty. Underground Water Conservation Dist., 925 
S.W.2d 618, 625 (Tex. 1996).  

173. Lujan, 1993 WL 151353, at *5-6.  
174. Id. at *34.  
175. Id.
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Authority and implemented a mandatory cap on the withdrawal of 
water from the Aquifer.' 7 6 

In ordering the state to create its regulatory system, the court 
continually referred to the State of Texas as the responsible entity. 177 

Additionally, language in the EAAA itself reflects the legislature's 

dual purpose in establishing the Authority-for management of 
groundwater resources and to "'protect terrestrial and aquatic life,' 
specifically, 'species that are designated as threatened or endangered 
under applicable federal or state law."'178 This history makes it clear 
that the Authority was not only created to manage groundwater for 
the citizens and municipalities who rely on the Aquifer, but also to 
fulfill the state's responsibility to avoid any more takings under the 
ESA.  

Because the other water districts in Texas were not created 
for the same reason, they are not subject to a hard cap on the amount 
of water that can be permitted each year. Unlike the EAAA, Section 
36 of the Water Code (which governs all other groundwater control 
districts) is devoid of any language that suggests protecting 
endangered species is a purpose of the statute.' 7' Further, the current 
version of Chapter 36 also does not contain any cap on permissible 
amounts of water to withdraw from Texas aquifers.180 Instead, the 
ESA litigation and the differences in the regulatory systems 
generated by the EAAA and Section 36 of the Texas Water Code 

make clear that the mandatory parts of the EAAA-the parts that 

create regulatory takings liability-stem from the state's 
responsibility to comply with the ESA and the threat of enforcement 
from Lujan. Because a primary reason for the takings mandated by 

176. Edwards Aquifer Authority Act of 1993, 73d Leg., R.S., ch. 626, 
1.14(c), 1993 Tex. Gen. Laws 2350.  

177. See Lujan, 1993 WL 151353, at *24 ("[I]f Texas does not establish 
adequate pumping controls in the next regular session of the Texas Legislature ...  
the 'blunt axe' must fall."); id. at *34 ("Intervenors may seek appropriate relief 
from this Court . . . if the State of Texas does not have in effect at such 
time, pursuant to new or existing State law, a regulatory system pursuant to which 

withdrawals from the Edwards Aquifer can and will be limited to whatever extent 
may be required to avoid unlawful takings of listed species . . .  

178. Day, 369 S.W.3d at 836.  
179. Id. at 836 n.132; TEX. WATER CODE ANN. 36 (West 2013).  
180. See TEX. WATER CODE ANN. 36 (containing no language placing a 

cap on amount of water to be drawn from the aquifers).
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the EAAA is the state's responsibility to comply with the ESA, it 
would be inequitable to require users of the Edwards Aquifer to foot 
the entire bill for the regulatory takings that occur to protect the state 
from federal enforcement of the ESA. It is a state responsibility that 
requires the cap, which, in turn, forces the Authority to commit 
takings. Therefore, the entire state should pay for Texas's 
responsibility to fulfill the requirements of the ESA.  

C. The Decision-Maker Should Be Responsible 

There is an important policy argument lurking in the 
background of the debate over economic liability-an argument that 
has a global application to the proposed rule this Note advances. In 
Day, the State argued that state liability creates perverse policy 
incentives for state agencies. 181 The argument advanced the 
proposition that allowing state agencies to circumvent liability would 
encourage, or even incentivize, state agencies to be reckless in their 
furtherance of local policy goals without worrying about "pick[ing] 
up the tab." 1 82 State agencies could enact takings without worrying 
about the repercussions because their taxpayers would only bear a 
small fraction of the burden. The State argued that state agencies 
should have the burden to pay since the need "to pay compensation 
should not be decoupled from the decision-maker's own budget."183 

This is certainly a sound policy goal-neither the Authority nor this 
Note argues against it-when the state agency is the decision-maker 
that caused the liability.  

However, the inverse of this argument is also true. When a 
state agency is mandated by the state to enforce a rule or regulatory 
scheme that results in takings liability, forcing the agency to "pick up 
the tab" creates a perverse incentive for the state. The state could 
use an agency's label as apolitical subdivision to circumvent its own 
liability. Pushing liability onto a state agency that receives its 
funding from only a small subset of the state forces that minority to 
bear a financial burden that should be the responsibility of the entire 

181. See State Brief, supra note 132, at 31-33 (arguing that this would 
incentivize reckless decisions by political subdivisions, to the detriment of 
taxpayers across the State).  

182. Id. at 33.  
183. Id.
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state. Thus, when a statute imposes mandatory action, void of the 
state agency's discretion, the state should be considered the 
"decision-maker," and the burden of compensation should fall on the 
state.  

This principle of the decision-maker bearing the burden of 
compensation supports liability of the state rather than the Authority.  
There is little debate that the EAAA mandates the Authority's 
actions. 184 Unlike most other political subdivisions, the Authority's 
statutory scheme is a mandatory order that does not leave discretion 
for the Authority. The findings by the trial and intermediate courts 
in Bragg that the Authority had no discretion in enforcing the EAAA 
support the proposition that the state, rather than the Authority, is the 

decision-maker that should be liable for compensating the Braggs. 18 5 

Given that the state is the only party with the authority to avoid a 
taking and the Authority is essentially administering a statutory 
mandate, the policy argument set forth by the State in Day-that the 
decision-maker should be liable to properly avoid causing a 
taking 186 -actually supports the state's liability in this situation. By 
holding the state liable, it creates a positive incentive structure when 
an agency is mandated by state law to take action; allowing the 
Authority to be solely liable actually creates the perverse incentive 
structure described in the State's brief.187 

D. The Need for Political Accountability 

The need for political accountability also underscores why 
the state should be liable. Since the Authority is not allowed any 
discretion in its obligatory enforcement of the statute, the users do 
not have the option of holding the Authority's elected officials 
accountable. 188 Electing new board members would not create 
accountability, because the only way to avoid takings liability is to 

184. See supra text accompanying notes 121-28 (explaining that the trial 
court and court of appeals in Bragg both found the Authority's action to be 
mandated by the EAAA).  

185. Edwards Aquifer Auth. v. Bragg, 421 S.W.3d 118, 126-27 (Tex.  
App.-San Antonio 2013, pet. filed).  

186. State Brief, supra note 132, at 33.  
187. Id.  
188. See Bragg, 421 S.W.3d at 126-27.
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act in violation of the EAAA.189 However, political accountability 
for elected officials of the Authority was a central issue in the 
implementation and validity of the EAAA. 190  The EAAA was 
originally supposed to go into effect in September 1993, but the DOJ 
refused to give administrative preclearance to the EAAA because its 
system of appointing board members violated the Federal Voting 
Rights Act. 1 9 Due to this barrier, the legislature amended the 
EAAA to create an electoral system for selecting the Authority's 
board members. 192 It is clear that the federal government had 
concerns about the Authority's political accountability, and the U.S.  
Legislature created a statutory system that required entities like the 
Authority to have elected board members. 193 

Holding the Authority solely liable for damages would 
preclude any potential accountability for either the state or local 
governments. Making the state liable for takings compensation 
would create political accountability and would balance the cost of 
future takings with the public benefit derived from capping water 
permits.  

VI. FEDERAL LAW ON RESPONSIBLE PARTY 

Federal appellate courts have decided cases that present an 
issue similar to what the Texas Supreme Court must decide in Bragg.  
Many federal circuit courts have found that a superior level of 
government is the liable entity when it mandates a subordinate level 
of government to take an action that causes a taking. 194 

189. See supra Part III(D) (noting that the Authority has no discretion in the 
permitting process that causes the alleged regulatory takings).  

190. Barshop v. Medina Cnty. Underground Water Conservation Dist., 925 
S.W.2d 618, 625 (Tex. 1996).  

191. Id.  
192. Id.  
193. See id. (noting the DOJ would not let the Authority become active with 

an appointment system for board members).  
194. Federal law also follows this proposition when deciding issues other 

than takings, like civil rights actions. See, e.g., Echols v. Parker, 909 F.2d 795, 
801 (5th Cir. 1990) (holding the State liable for attorneys' fees when county 
officials were sued in a civil rights case for enforcing state anti-boycotting laws); 
Famiias Unidas v. Briscoe, 619 F.2d 391, 406 (5th Cir. 1980) (holding the State
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A. Hendler v. United States 

In Hendler v. United States, the EPA-by way of 
administrative order-directed the State of California to dig 
groundwater-monitoring wells on property near a hazardous waste 
site to inspect groundwater pollution on a regular basis. 195 The 
plaintiffs, who had wells on their land, claimed the installation of the 
wells was a physical taking of their property by the U.S.  
Government.1 9 6 The Government filed a summary judgment motion 
claiming it was not responsible for the wells drilled by the state.197 

The trial court granted the motion, reasoning there was no agency 
relationship between the federal government and the state.19 The 
intermediate court, however, determined that an agency relationship 
is not necessary to impose liability on the federal government.1 99 

Instead, it looked at which entity had the authority to require the 
action. 200 The court noted California was directed by a federal order, 
pursuant to federal authority, and ultimately concluded: "It follows 
that [California's] activities within the scope of the Order are 
attributable to the Federal Government for purposes of takings law 
just as are the activities of EPA itself."201 The court also made clear 
that because the state committed the action pursuant to the federal 
order, the state's independent authority to carry out the same action 
was immaterial. 2 02 

B. Preseault v. United States 

Likewise, in Preseault v. United States, the State of Vermont 
and the City of Burlington requested approval from the federal 
government to lease a former railroad easement to the city for use as 

liable for attorneys' fees in a civil rights case against the school board and judge 
based on a Texas education statute that violated the First Amendment).  

195. 952 F.2d 1364, 1367, 1369 (Fed. Cir. 1991).  
196. Id. at 1370.  
197. Id. at 1367.  
198. Id. at 1367, 1378.  
199. Id. at 1378.  
200. See id. at 1378-79 (noting that the state acted under a federal 

government order pursuant to federal governmental authority).  
201. Hendler, 952 F.2d at 1378-79.  
202. Id. at 1379.
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a recreational trail. 203 The owners of the land subject to the 
easement sued the federal government for a taking based on the 
conversion of the easement. 2 04 The Government argued it was not 
liable for the taking because the city built the recreational trail on the 
property and the State transferred the easement to the city. 2 05 The 
Federal Circuit responded by saying liability was "properly laid at 
the doorstep of the Federal Government. . . . The Federal 
Government authorized and controlled the behavior of the State in 
this matter, and the consequences properly fall there." 2 0 6 

C. Application to Bragg 

Preseault and Hendler support the conclusion that 
determining takings liability is not as simple as merely determining 
which entity carried out the physical actions that led to the taking. In 
both cases, the subordinate levels of government were directed by 
the superior levels of government to commit a taking; both courts 
found the superior levels of government liable for those actions. The 
courts looked at which entity's authority was the basis for each 
action. In Hendler, even though the State of California had 
autonomous authority to go onto. the plaintiff's land, it acted 
pursuant to a federal order. 2 07 As these federal cases demonstrate, 
the proper defendant in a takings claim is the entity that "authorized 
and controlled" the action which led to the takings liability. 2 08 

If the Federal Circuit heard the Bragg suit, the case would 
likely come out differently than it did in the Texas Court of Appeals.  
The Authority carried out the actions that led to the taking. And 
while the Authority did have the literal authority to grant permits 
(the action which created thetaking), it did not have the authority to 
alter the decision to grant the Braggs 120.2 acre-feet of water for the 
Home Place Orchard nor could it deny the permit request for the 

203. 100 F.3d 1525, 1531-32 (Fed. Cir. 1996).  
204. Id. at 1529.  
205. Id. at 1551.  
206. Id. at 1531.  
207. Hendler, 952 F.2d at 1379.  
208. See Preseault, 100 F.3d at 1531 (finding that the federal government 

"authorized and controlled" the exchange of the easement, and, therefore, the 
federal government was liable).
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D'Hanis Orchard.2 09 The authority to avoid a taking rested with the 
state since the Authority's permit allocation is non-discretionary and 
controlled by the legislative scheme created by the state. So, while 
the Authority arguably had the power to cause a taking, it did not 
have control over the action effectuating the takings because it was 
mandated by statute to act in the manner it did.  

It is clear from these conclusions that the Authority did not
and currently does not-have the ability to avoid a taking. It is 
bound to follow the rules set forth in the EAAA, and in combination 
with the holding of Day, following the rules set forth in the EAAA 
will likely create takings liability. The logical solution is to make 
the only entity with the ability to avoid a taking claim liable for 
causing the taking. Here, the only entity with the authority to avoid 
a taking is the State of Texas.  

VII. THE AUTHORITY'S RIGHT TO INDEMNIFICATION AND 

CONTRIBUTION 

Texas law is currently unsettled as to whether a mandated 
state agency can implead the state for purposes of indemnification 
and contribution. In Day, the Authority was able to implead the 
State as a third-party defendant and asserted indemnification and 
contribution for the takings claim. 2 10 The State argued in its brief 
that indemnification and contribution are considered independent 
actions at common law that require a separate waiver of sovereign 
immunity from suit.2 11 The State argued that there is no legislative 
waiver of immunity from suit for indemnification and contribution 
actions, and therefore the State is protected from such claims. 2 12 

Since the Day court did not rule on damages, it did not reach this 
issue. In Bragg, the State was not a party to the suit, and it is unclear 
why the Authority did not implead the State in Bragg as it did in Day.  

209. See supra Part III(D) (discussing the Bragg trial court's holding that the 
Authority acted without discretion in limiting the Braggs' permits).  

210. Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 821 (Tex. 2012).  
211. See State Brief, supra note 132, at 33-34 (citing City of San Antonio v.  

Talerico, 81 S.W. 518, 520 (Tex. 1904)).  
212. See id. (arguing that the indemnification claim is a separate cause of 

action and thus not exempt from immunity).
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A. Texas A&M University v. Bading 

In Texas A&M University v. Bading,2 13 a Texas court of 
appeals ruled on a similar issue. In that case, a bonfire at Texas 
A&M University collapsed, killing and injuring many students. 2 14 

The defendants in the case attempted to implead the University for 
contribution and indemnification as well as proportionate 
responsibility under Chapter 33 of the Civil Practice and Remedies 
Code (CPRC). 2 15  The University responded to these claims in its 
brief to the Texas Supreme Court by stating that even though the 
action for contribution is derivative of a claim that may waive the 
defendant's sovereign immunity, this does not create a waiver of 
sovereign immunity for the third party. 2 16 The plaintiffs brought a 
claim under the Texas Tort Claims Act, which does include express 
waivers for certain claims. 2 17 The University argued that there must 
be a separate, clear, and unambiguous waiver for indemnification 
and contribution claims by the legislature for the University's 
immunity from suit to be waived. 218 The appellate court agreed with 
the University that there was no clear and unambiguous waiver of 
immunity by the legislature for indemnification and contribution 
claims or for CPRC Chapter 33 claims, and found that sovereign 
immunity barred the claims by the defendants against the 
University.2 19 The Texas Supreme Court granted review of the case, 

213. 236 S.W.3d 801 (Tex. App.-Waco 2007), pet. dismissed, 
improvidently granted sub nom., Zachry Constr. Corp. v. Tex. A&M Univ., 298 
S.W.3d 617 (Tex. 2009).  

214. Id. at 802.  
215. Id. at 802-03.  
216. Texas A&M University's Brief on the Merits in Response to the Joint 

Brief on the Merits of Texas Aggie Bonfire Committee and Scott-Macon, Ltd. at 
15, Zachry Constr. Corp., 298 S.W.3d 617 (No. 07-1050), 2008 WL 4000041, at 
*15 [hereinafter Texas A&M University's Brief].  

217. TEX. CIV. PRAC. & REM. CODE ANN. 101.021(1)-(2) (West 2013) 
(stating a governmental unit is liable for "property damage, personal injury, and 
death" caused by state employees' use of motor vehicles, or "personal injury and 
death" that a private person would otherwise be liable for under Texas law).  

218. Texas A&M University's Brief, supra note 216.  
219. Tex. A&M Univ. v. Bading, 236 S.W.3d 801, 803 (Tex. App.-Waco 

2007).
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but the University settled with the defendants before oral argument, 
so the court did not decide the issue. 220 

B. Application to Takings Claims 

The Bragg case differs from Bading in an extremely 
important manner: The claim in Bragg is based on Article I, Section 
17 of the Texas Constitution. Unlike the Texas Tort Claims Act, this 
provision does not list specific claims that waive immunity-thereby 
excluding all other claims from the sovereign immunity waiver-like 
the Texas Tort Claims Act does. 2 2 1 Rather, it states, "[n]o person's 
property shall be taken . . . without adequate compensation being 
made."m2 2  This is a much more general statement that could apply 
more broadly than a statute that lists specific claims that waive 
immunity. Further, the language of the takings clause evinces a 
purpose of compensating the individual whose land was taken. 2 2 3 

The Texas Supreme Court described the purpose of the takings 
clause in this manner: "At the heart of the takings clause lies the 
premise that the government should not 'force some people alone to 
bear public burdens which, in all fairness and justice, should be 
borne by the public as a whole."' 2 2 4 The ultimate purpose of the 
clause is not to waive sovereign immunity, but rather to ensure that 
individuals are compensated when their land is taken. Thus, when 
interpreting the extent of the waiver in this clause, the Texas 
Supreme Court should keep the purpose of the takings clause in 
mind.  

In light of the clause's purpose, the court should find that 
waiver of immunity extends to any party that can be found at least 
partially liable for the taking that occurred. In a situation like Bragg, 
where the Authority does not have the authority to avoid committing 
a taking, the court should extend the waiver to the party with the 
power to avoid the taking-even if that party was not an initial party 
to the suit. This would allow the compensation requirement to have 
its proper deterrent effect. Further, a finding that the state is 

220. Zachry Constr. Corp., 298 S.W.3d at 618.  
221. TEX. CIV. PRAC. & REM. CODE ANN. 101.021 (West 2013).  
222. TEX. CONST. art. I, 17.  
223. Id.  
224. Tarrant Reg'l Water Dist. v. Gragg, 151 S.W.3d 546, 554 (Tex. 2004) 

(quoting Steele v. City of Houston, 603 S.W.2d 786, 789 (Tex. 1980)).
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protected by immunity could leave the plaintiff without adequate 
compensation if the defendant is incapable of paying the judgment.  
This would undercut the purpose of the takings clause as stated by 
the Texas Supreme Court. In order for the takings clause to have its 
proper effect, the court needs to waive sovereign immunity for all 
parties that could be found liable for the taking.  

VIII.;. CONCLUSION 

The Edwards Aquifer Authority litigation has already paved 
the way for new developments in property and water law. The Lujan 
case put the onus on the State of Texas to protect the endangered 
species that were being harmed by excessive withdrawals from the 
Edwards Aquifer. Day allowed for regulatory takings claims in 
connection, with regulating groundwater withdrawals because it 
created the rule that every owner has the right to unlimited access to 
the water below his or her land. The Texas Takings Clause functions 
as a waiver of immunity, but does not specify whether the state or 
the Authority is the proper party to sue.  

All of this led to the Bragg case, which has created an 
opportune scenario for a new common-law; rule of inverse 
condemnation claims in Texas. The Texas Supreme Court should 
adopt a rule similar to the one implemented by the Federal Circuit: A 
subordinate level of government should not bear takings 
responsibility when the superior level of government does not allow 
the subordinate level to use its own discretion or otherwise exercise 
authority over the situation. Holding an entity with no discretion 
liable creates a perverse incentive for the state and results in a lack of 
political accountability for the constituency of the political 
subdivision. The citizens of the subordinate entity are also likely to 
be paying for an obligation that should be borne by the entire state.  
As a matter of fairness and common sense, the party that authorizes 
and controls the action that leads to the taking is the appropriate 
defendant in takings claims.
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In 2008, Congress enacted the American with Disabilities 
Act Amendment Act (ADAAA) to broaden the coverage of the 
American with Disabilities Act (ADA). 1  Recognizing that 
discrimination against people with disabilities is a pervasive 
problem, 2 the ADA prohibits employers from discriminating against 
people on the basis of their disabilities.3 The ADA provides legal 
recourse to individuals who are subjected to such discrimination. 4 

However, before a court can ascertain whether a plaintiff was 
discriminated against on the basis of disability, the court must first 
decide whether the plaintiff was "disabled." 5  Before 2008, the 
Supreme Court interpreted "disability" so narrowly that many people 

* J.D., 2015, The University of Texas School of Law; B.A., 2010, The 
University of Chicago. I would like to thank Professor Joseph Fishkin for 
guidance on writing this Note. I would also like to thank the editors, especially 
Emily Fitzgerald and Claire Mueller, and the staff of Volume 34 for their support 
and dedication to the journal.  

1. ADA Amendments Act (ADAAA) of 2008, Pub. L. No. 110-325, 122 
Stat. 3553, 3553-54 (2008).  

2. 42 U.S.C. 12101(a)(2) (2006) (amended 2008).  
3. 42 U.S.C. 12112(a) (2012).  
4. 42 U.S.C. 12101(a)(4) (2012); 42 U.S.C. 12112(a); see 42 U.S.C.  

12117(a) (2012) (granting "powers, remedies, and procedures" of Title VI which 
includes a private right of action to persons alleging discrimination on the basis of 
disability).  

5. Stephen F. Befort, Let's Try This Again: The ADA Amendments Act of 
2008 Attempts to Reinvigorate the "Regarded As" Prong of the Statutory 
Definition ofDisability, 2010 UTAH L. REv. 993, 996 (2010).
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6 did not qualify within the definition. In 2008, Congress enacted the 
ADAAA in response to the narrow interpretations of disability.7 

However, even after the enactment of the ADAAA, several questions 
remained regarding the meaning of disability under the ADA.8 One 
question that persists is whether the courts should focus on the 
plaintiffs abilities or the plaintiffs constraints in deciding whether 
the plaintiff is "disabled."9 

In this Note, I explore two approaches to determining 
disabilities-the "abilities approach" and the "barriers approach." 
Under the abilities approach, courts look at the plaintiffs abilities
whether the plaintiff is able to perform a set of activities-to 
determine whether the plaintiff is disabled. However, some courts 
have provided an alternative inquiry into disability status: the 
barriers approach. For these courts, disability is an impairment that 
imposes barriers to performing a set of activities. Under the barriers 
approach, courts conclude that, even if the plaintiff, despite his 
disability, has skills and achievements, the plaintiffs disability is 
nonetheless an impairment that imposes barriers.  

Even though courts have used the two different approaches, 
they have not held that one should be used at the exclusion of the 
other. Therefore, courts within the same circuit have used both the 
abilities and the barriers approaches. 10 The Supreme Court has also 

6. See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 198, 201-02 
(2002) (holding that "to be substantially limited in performing manual tasks, an 
individual must have an impairment that prevents or severely restricts the 
individual from doing activities that are of central importance to most people's 
daily lives"); see also Sutton v. United Air Lines Inc., 527 U.S. 471, 482 (1999) 
(holding that "if a person is taking measures to correct for, or mitigate, a physical 
or mental impairment, the effects of those measures-both positive and negative
must be taken into account when judging whether that person is 'substantially 
limited' in a major life activity and thus 'disabled' under the Act").  

7. See ADA Amendments Act (ADAAA) of 2008, Pub. L. No. 110-325, 122 
Stat. 3553, 3553 (2008) (noting that the Act was enacted "[t]o restore the intent 
and protections of the Americans with Disabilities Act of 1990" and listing 
Supreme Court holdings that inappropriately "narrowed the broad scope of 
protection intended to be afforded by the ADA").  

8. Stacy Hilcox, The Underwhelming Impact of the Americans with 
Disabilities Amendments Act, 40 U. BALT. L. REv. 419, 420 (2011).  

9. Id. at 438.  
10. Compare Lloyd v. Washington & Jefferson Coll., 288 F. App'x 786, 

788-89 (3d Cir. 2008) (concluding that the plaintiff was not substantially limited 
in the major life activity of thinking by citing the plaintiffs time spent on
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used the two different approaches. In Bragdon v. Abbott, the 
Supreme Court determined disability by using the barriers 
approach." But in Toyota Motor Manufacturing, Kentucky, Inc. v.  
Williams, the Supreme Court used the abilities approach.12 
However, the Court in Toyota did not comment on, or criticize, 
Bragdon's approach to determining disability.'13 This Note seeks to 
illustrate the two approaches by exploring the Supreme Court's and 
lower courts' methodologies to determining disability. I argue that 
courts should reject the abilities approach, and should only employ 
the barriers approach. By looking at plaintiffs' abilities, courts lose 
sight of plaintiffs' constraints. In other words, courts ignore the 
difficulties that plaintiffs face as they perform a set of activities. I 
argue that courts should recognize the barriers plaintiffs face when 
determining disability status.  

Part I of this Note explores the Supreme Court's narrow 
interpretation of disability before the enactment of the ADAAA.  
Part II explores the ADAAA's broader understanding of disability.  
Parts III and IV explore how, pre-ADAAA, courts used either the 
abilities or barriers approaches to determine disability. Specifically, 
in Part III, I define the abilities approach, and discuss why courts use 
the abilities approach. Courts using the abilities approach express 
concern that the ADA is over-inclusive. By using the abilities 
approach, these courts narrow the definition of disability.  
Conversely, in Part IV, I argue that the abilities approach should be 
rejected because this approach makes the ADA under-inclusive and 
undermines the purpose of the ADA. I discuss the courts that 
employ the barriers approach, and argue that the barriers approach 
should be adopted.  

developing courses and working on projects), with Emory v. AstraZeneca Pharm.  
LP., 401 F.3d 174, 183 (3d Cir. 2005) ("When evaluating claims brought under the 
ADA, 'the focus is not on whether the individual has the courage to participate in 
the major life activity despite [his] impairment, but, rather, on whether [he] faces 
significant obstacles when [he] does so."' (quoting Gillen v. Fallon Ambulance 
Serv., Inc., 283 F.3d 11, 22 (1st Cir. 2002))).  

11. 524 U.S. 624, 631 (1998).  
12. 534 U.S. 184 (2002).  
13. See Toyota, 534 U.S. at 193-95 (discussing Bragdon v. Abott only to the 

extent that the case discusses the Rehabilitation Act's relevance to interpreting 
disability under the ADA).
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In Part V, I re-visit the ADAAA and its regulations. The 
language in the ADAAA suggests that the barriers approach should 
be adopted. However, as Part VI shows, courts have continued to 
use both approaches since the enactment of the ADAAA.  

This Note criticizes the use of the abilities approach in 
determining disability, and argues instead that the barriers approach 
be adopted. .Because disabilities are impairments that impose 
constraints on individuals, plaintiffs' achievements and abilities 
should not overshadow the barriers imposed by their disabilities.  
The barriers approach is more consistent with the ADAAA and 
furthers the purpose of the ADA-to provide relief for individuals 
who were discriminated against on the basis of their disabilities.  

I. THE ADA AND SUPREME COURT'S NARROW INTERPRETATION 

OF DISABILITY 

The ADA recognizes that people with disabilities are 
severely disadvantaged vocationally and economically, and that 
discrimination against people with disabilities is a pervasive 
problem. 14 Accordingly, the ADA prohibits employers from 
discriminating against individuals with disabilities." The ADA 
states: 

No covered entity shall discriminate against a 
qualified individual with a disability because of the 
disability of such individual in regard to job 
application procedures, the hiring, advancement, or 
discharge of employees, employee compensation, job 
training, and other terms, conditions, and privileges of 
employment. 16 

The ADA requires that employers treat a qualified 
individual17 with a disability and an individual without a disability 

14. 42 U.S.C. 12101(a)(6) (2006) (amended 2008).  
15. 42 U.S.C. 12112(a) (2012).  
16. Id.  
17. "The term 'qualified individual' means an individual who, with or 

without reasonable accommodation, can perform the essential functions of the
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equally. 18 To ensure equal opportunities and benefits, the ADA 
requires employers to provide reasonable accommodations9 for 
qualified individuals with disabilities. 2 0  To ensure self-sufficiency 
for disabled people, the ADA prohibits employers from 
discriminating against individuals on the basis of their disabilities. 2 1 

However, before courts reach the question of whether an 
employer discriminated against an employee on the basis of 
disability, courts must first determine whether the employee was a 
qualified individual. 2 2  Then, the court must decide whether the 
employee was disabled. 23  The ADA provides three definitions of 
disability: "(A) a physical or mental impairment that substantially 
limits one or more of the major life activities of such individual; (B) 
a record of such an impairment; or (C) being regarded as having such 
an impairment." 24  This Note focuses on the first definition of 
disability-that a person is disabled if he has a physical or mental 
impairment that substantially limits one or more major life activities.  
To prove disability under this prong of the definition, the plaintiff 
must undergo three steps: first, he must show that he has an 
"impairment"; second, he must identify the "the major life activity" 
that the impairment affects; and third, he must show that his 
impairment "substantially limits" that major life activity. 2 5 

Before the enactment of the ADAAA, courts' interpretations 
of the term disability imposed such a high barrier that many 

employment position that such individual holds or desires." 42 U.S.C. 12111(8) 
(2012).  

18. MICHAEL J. ZIMMER ET AL., CASES AND MATERIALS ON EMPLOYMENT 
DISCRIMINATION 488 (8th ed. 2013).  

19. Reasonable accommodation may include "making existing facilities used 
by employees readily accessible to and usable by individuals with disabilities" and 
"job restructuring, part-time or modified work schedules, reassignment to a vacant 
position, acquisition or modification of equipment or devices, appropriate 
adjustment or modifications of examinations, training materials or policies, the 
provision of qualified readers or interpreters, and other similar accommodations 
for individuals with disabilities." 42 U.S.C. 12111(9) (2012).  

20. ZIMMER ET AL., supra note 18, at 488.  
21. 42 U.S.C. 12112(a) (2012).  
22. Befort, supra note 5, at 996.  
23. Id.  
24. 42 U.S.C. 12102(2)(A)-(C) (2012).  
25. Bragdon v. Abbott, 524 U.S. 624, 631 (1998).
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26 plaintiffs were not "disabled" under the ADA. In Sutton v. United 
Air Lines, Inc., the Supreme Court held that "if a person is taking 
measures to correct for, or mitigate, a physical or mental impairment, 
the effects of those measures-both positive and negative-must be 
taken into account when judging whether that person is 'substantially 
limited' in a major life activity and thus 'disabled' under the Act." 27 

The Supreme Court's holding in Sutton resulted in a catch-22: either 
individuals were unqualified for the job in their unmitigated state or 
not disabled in their mitigated state. 28  In Toyota v. Williams, the 
Supreme Court held that an impairment is only substantially limiting 
if it "prevents or severely restricts the individual from doing 
activities that are of central importance to most people's daily lives," 
and the Court insisted that disability be interpreted strictly. 2 9 The 
language of the Court's holding, and its insistence that disability be 
strictly interpreted, paved the way for many employers to win 
summary judgment on the grounds that the employees were not 
disabled. 30 Toyota resulted in another catch-22: "individuals 
disabled enough to meet the Court's narrow interpretation of an 
'individual with a disability' were often too disabled to be qualified 
for the job; and if they could do the job, they often were not 
individuals with a disability." 31 As Part IV will show, courts using 
the abilities approach have defined disability in such a way that it 
conflicts with the necessity to show qualification, therefore 
perpetuating the catch-22. The barriers approach overcomes this 
potential conflict between disability and qualification and thus, it is 
the superior approach.  

II. THE ADAAA AND REMAINING QUESTIONS ON THE MEANING 

OF DISABILITY 

In 2008, Congress enacted the ADAAA in response to 
various Supreme Court rulings that interpreted the term disability 

26. ZIMMER ET AL., supra note 18, at 508.  
27. 527 U.S. 471, 482 (1999).  
28. ZIMMER ET AL., supra note 18, at 508.  
29. 534 U.S. 184, 198 (2002).  
30. ZIMMER ET AL., supra note 18, at 505.  
31. Id. at 489.
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under the ADA too narrowly. 32 The overall purpose of the ADAAA 
is to mandate "broad coverage of individuals" and to provide 
coverage "to the maximum extent permitted by the terms of [the 
ADA." 3 3 The ADAAA seeks to "reject the requirement enunciated 
by the Supreme Court in Sutton"34 and therefore, the ADAAA 
mandates that courts look at the plaintiff without regard to mitigating 
measures (with the exception of ordinary eyeglasses and contact 
lenses). 35 Similarly, the ADA seeks to "reject the standards 
enunciated by the Supreme Court in Toyota"36 because its holding 
that a disability is an impairment that substantially limits major life 
activities set an "inappropriately high level of limitation necessary to 
obtain coverage under the ADA." 37  To that end, the ADAAA 
deleted the finding that "some 43,000,000 Americans have one or 
more physical or mental disabilities" from the original Act38_a 
statistic that the Supreme Court in Toyota relied upon in reaching its 
narrow definition of disability. 39 Additionally, the ADAAA deleted 
Congress's original finding that individuals with disabilities are a 
"discrete and insular minority.,, 40  The ADAAA states that "the 
primary object of attention in cases brought under the ADA should 
be whether entities covered under. the ADA have complied with their 
obligations,"41  and "the question of whether an individual's 
impairment is a disability under the ADA should not demand 
extensive analysis." 42 

However, the ADAAA retains the same definition of 
disability as the original ADA and defines disability as: "(A) a 
physical or mental impairment that substantially limits one or more 
major life activities of such individual; (B) a record of such an 

32. ADA Amendments Act (ADAAA) of 2008, Pub. L. No. 110-325, 
2(a)(4), (5), 122 Stat. 3553, 3553 (2008).  

33. ADAAA 4(a) (setting forth the rules of construction regarding the 
definition of disability under the ADAAA).  

34. ADAAA 2(b)(2) (alteration added).  
35. ADAAA 3.  
36. ADAAA 2(b)(4) (alteration added).  
37. ADAAA 2(b)(5).  
38. 154 CONG. REc. S8344 (daily ed. Sept. 11, 2008).  
39. Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 197 (2002).  
40. 154 CONG. REc. S8344 (daily ed. Sept. 11, 2008).  
41. 154 CONG. REc. S8343 (daily ed. Sept. 11, 2008).  
42. ADAAA 2(b)(5).
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impairment; or (C) being regarded as having such an impairment." 43 

Despite the ADAAA's purpose of expanding the coverage of the 
ADA, the ADAAA's retention of the same definition of disability 
does not resolve the question of which approach to determining the 
disability status of a plaintiff is correct.  

Indeed, one scholar, Stacy Hilcox, argues that, while the 
ADAAA was intended to broaden coverage of the ADA, the 
ADAAA may not resolve all issues regarding the determination of 
disability.44 Among the issues that Hilcox argues the ADAAA left 
unresolved is the question of whether, in determining if a plaintiff is 
disabled, courts can consider a plaintiffs ability to perform tasks 
associated with a major life activity. 45  She states that "the 
ADAAA's statutory amendments do not directly address. decisions 
that . . . [limit] coverage for someone who can perform some tasks 
that involve the major life activity in question." 46 Another scholar, 
Professor David K. Fram, states: "[T]he ADAAA reversed Toyota 
only as to how severe the impairment must be, not as to the relevant 
evidence on whether the impairment is substantially limiting." 4 7 The 
ADAAA does not directly address the question of whether a court 
may look at the abilities of the plaintiff when determining disability 
status, and therefore the question of whether the courts should adopt 
the abilities approach or the barriers approach merits attention.  

III. THE ABILITIES APPROACH 

Under the abilities approach, a court focuses on the plaintiff's 
abilities when determining whether the plaintiff is disabled under the 

43. ADAAA 4(a); 42 U.S.C. 12102(1)(A)-(C) (1994) ("The term 
'disability' means, with respect to an individual-(A) a physical or mental 
impairment that substantially limits one or more of the major life activities or such 
individual; (B) a record of such an impairment; or (C) being regarded as having 
such an impairment.").  

44. Hilcox, supra note 8, at 420.  
45. Id. at 438-42.  
46. Id. at 438.  
47. David K. Fram, The ADA Amendments Act: Dramatic Changes in 

Coverage, 26 HoFSTRA LAB. & EMP. L.J. 193, 210 (2008).
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ADA. This is the framework the Supreme Court used in Toyota.48 
The claimant in Toyota had carpal tunnel syndrome, along with other 
impairments, that prevented her from performing her job. 49  She 
argued that her conditions substantially limited her ability to perform 
manual tasks.5 0  Thus, the issue before the Court was whether her 
impairment substantially limited the major life activity of performing 
manual tasks.5 ' 

The framework employed by the Toyota Court looked not 
only at the impairments of the claimant but also at her abilities and 
accomplishments. The Court wrote, 

[T]he Court of Appeals appears to have disregarded 
the very type of evidence that it should have focused 
upon. It treated as irrelevant "[t]he fact that 
[respondent] can . . . ten[d] to her personal hygiene 
[and] carr[y] out personal or household chores." Yet 
household chores, bathing, and brushing one's teeth 
are among the types of manual tasks of central 
importance to people's daily lives, and should have 
been part of the assessment of whether respondent 
was substantially limited in performing manual 
tasks.52 

The Court's analysis centered on whether the claimant was 
able to perform a "variety of tasks central to most people's daily 
lives."5 3 According to the Court, Williams's impairments did not 
impact an activity that is "an important part of most people's daily 
lives." 54 Her inability to sweep, dance, or her need to "occasionally 
seek help dressing" did not amount to severe restrictions on activities 
that are of central importance to people's lives. 5 The Court focused 

48. See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. .184, 201-02 
(2002) (considering the plaintiff's ability to do household chores, bathe, and brush 
her teeth as relevant to determining whether the plaintiff was disabled).  

49. Id. at 187-89.  
50. Id. at 190.  
51. Id. at 191.  
52. Id. at 201-02 (first alteration added) (citation omitted).  
53. Id. at 200.  
54. Toyota, 534 U.S. at 201.  
55. Id. at 202.
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on Williams as an individual-thereby justifying the examination of 
her weaknesses and strengths. 56 Her ability to do household chores, 
bathe, and brush her teeth were all relevant in determining whether 
she was substantially limited in the major life activity of performing 
manual tasks.5 Because she was able to do these tasks, the Court 
determined that she was not substantially limited in the major life 
activity of performing manual tasks, and therefore, she was not 
disabled within the meaning of the ADA. 58 

One scholar, Samuel Marcosson, criticized the Court's 
framework of looking at the plaintiff's abilities, stating: 

It is easy to illustrate the shortcomings in the 
Court's logic. When a deaf plaintiff alleges that she 
has a physical impairment that substantially limits one 
or more major life activities, the inquiry stops at 
"hearing." It does not matter what else the individual 
can do, no matter how central those activities might 
be to her daily life; the fact that she is substantially 
limited in the major life activity of hearing triggers 
the ADA's protections. This is undeniable from the 
plain language of the statute. Since the ADA covers 
individuals who are "substantially limited in one or 
more major life activities," a person who is 
substantially limited in a major life activity, such as 
hearing, is covered without reference to aspects of life 
in which she is not substantially limited.59 

Thus, a person who is substantially limited in hearing should 
be considered disabled, even if the person is able to perform other 
activities. 60 While the ADAAA overturned Toyota's holding that an 
impairment is substantially limiting only if it "prevents or severely 

56. See Toyota, 534 U.S. at 201-02 (stating that the ADA requires those 
claiming the Act's protection to show limitations in terms of their own experience 
and assessing the claimant's limitations and abilities).  

57. Id. at 202.  
58. Id. at 201-02.  
59. Samuel A. Marcosson, Of Square Pegs and Round Holes: The Supreme 

Court's Ongoing "Title VII-ization" of the Americans with Disabilities Act, 8 J.  
GENDER RACE & JUST. 361, 376 (2004) (footnotes omitted).  

60. Id.
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restricts the individual from doing activities that are of central 
importance to most people's daily lives," 61 the ADAAA does not 
directly address the Court's framework of looking at the abilities of 
the plaintiff.62 This Note argues that the ADAAA's changes support 
the adoption of the barriers approach.  

Pre-ADAAA, lower courts followed Toyota's approach of 
looking at plaintiffs' abilities in determining disability. In Nuzum v.  
Ozark Automotive Distributors, Inc., the Eighth Circuit explained 
why it followed Toyota. 63 According to the Eighth Circuit, there are 
"complex" major life activities, such as working and manual tasks, 
that require a court to look at an individual's overall abilities.6 4 As 
the Eighth Circuit wrote, 

In light of [Toyota], we regard the ability to perform 
"manual tasks" as encompassing the ability to 
perform a particular set of tasks-"the variety of tasks 
central to most people's daily lives," rather than 
considering each individual task as a discrete major 
life activity. Thus, we ask not whether Nuzum can 
work on his car or mow his lawn, as he argues he 
cannot, but whether his overall ability to do the 
manual tasks central to most people's lives is 
substantially limited.65 

Because courts must look at overall abilities, courts must consider 
not only constraints, but also the plaintiff's abilities.66 

The Eighth Circuit was not alone in using the abilities 
approach. In Lloyd v. Washington & Jefferson College,6 , the Third 

61. ADA Amendments Act (ADAAA) of 2008, Pub. L. No. 110-325, 
2(b)(4), 122 Stat. 3553, 3554 (2008).  

62. See supra Part II ("[T]he ADAAA's retention of the same definition of 
disability does not resolve the question of which approach to determining the 
disability status of a plaintiff is correct.").  

63. 432 F.3d 839, 845-46 (8th Cir. 2005).  
64. Id. at 843-44.  
65. Id. at 844 (citation omitted).  
66. See id. ("Thus, we ask not whether Nuzum can work on his car or mow 

his lawn, as he argues he cannot, but whether his overall ability to do the manual 
tasks central to most people's lives is substantially limited.").  

67. 288 F. App'x 786 (3d Cir. 2008).
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Circuit had to determine whether the plaintiff was substantially 
limited in the major life activity of thinking. 68  The Third Circuit 
concluded the plaintiff was not disabled because he served as a 
councilman for an organization and worked on projects (including 
developing courses) for the information technology service at 
Washington & Jefferson College. 69 

In Doebele v. Sprint/United Management Co., the plaintiff 
argued that she was substantially limited in the major life activity of 
social interaction, as she had difficulty interacting with her 
coworkers. 70 However, the Tenth Circuit observed that she went to 
football games, maintained a romantic relationship, attended school 
and church, and participated in volleyball and softball games
activities that involve the very skill that the plaintiff claimed was 
substantially limited: The ability to interact in a social setting.7 1 

Finally, in Bryson v. Regis Corporation, the plaintiff claimed 
that she was substantially limited in the major life activity of 
standing.72 The plaintiff had knee surgery and no longer was able to 
stand as long as she could prior to the surgery. 7 3 The Sixth Circuit 
found that she was not disabled, citing evidence that she could, in 
fact, stand-even though she could only stand for a limited period of 
fifteen to twenty minutes, and occasionally for an hour and a half.74 

Cases like Bryson show that courts using the abilities approach focus 
on plaintiffs' abilities because they seem to be directly relevant to 
the question of disability.  

The concern that the ADA is over-inclusive might have 
influenced courts to adopt the abilities approach. A broad definition 
of disability has the potential to turn every workers' compensation 
claim into a federal case because a broad understanding of the term 

68. Lloyd, 288 F. App'x at 788.  
69. See id. (citing Andreoli v. Gates, 482 F.3d 641, 651-52 (3d Cir. 2007)) 

(finding that plaintiff was not substantially limited in thinking as the plaintiff 
participated in activities that required thinking).  

70. 342 F.3d 1117, 1131 (10th Cir. 2003). The Tenth Circuit, however, noted 
a circuit split on the question of whether social interaction qualifies as a major life 
activity. Id. In this case, the plaintiff failed to demonstrate a substantial 
impairment, "even assuming" that social interaction qualified as a major life 
activity. Id.  

71. Id.  
72. 498 F.3d 561, 569 (6th Cir. 2007).  
73. Id. at 576.  
74. Id.
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could convey standing to any individual with any impairment-no 
matter how trivial. One justification purported for the narrow 
interpretation is: 

The [trial] court advised that the ADA as it was being 
interpreted had the potential of being the greatest 
generator of litigation ever, and that the court doubted 
whether Congress, in its wildest dreams or wildest 
nightmares, intended to turn every garden variety 
worker[s'] compensation claim into a federal case.7 5 

The abilities approach makes it difficult for a plaintiff to 
qualify as "disabled." However, as Part IV will show, the abilities 
approach overcompensates for the problem of over-inclusiveness 
because the approach narrows the definition of disability to such an 
extent that plaintiffs cannot find relief under the ADA. Under the 
abilities approach, only plaintiffs who have little or no abilities in a 
major life activity can satisfy the narrow definition of disability, but 
these plaintiffs have difficulty showing that they are also qualified 
individuals. On the other hand, plaintiffs who can show that they are 
qualified individuals are not able to find relief under the ADA 
because they are not considered "disabled." 

IV. THE BARRIERS APPROACH 

In Bragdon v. Abbott, the Supreme Court offered an 
alternative interpretation of "disability," defining it as an impairment 
that imposes significant limitations on an individual. 76 In Bragdon, a 
woman with HIV (Abbott) was refused dental services at a dentist's 
office but was offered the option of obtaining those services at a 
hospital. 77 Abbott argued that she fell under the umbrella of the 
ADA because she was substantially limited in the major life activity 
of reproduction (among other activities) as a result of HIV-an 
argument that the Court found persuasive. 78  Discussing what it 

75. Pedigo v. P.A.M. Transp., Inc., 891 F. Supp. 482, 485 (W.D. Ark. 1994), 
vacated, 60 F.3d 1300 (8th Cir. 1995).  

76. 524 U.S. 624, 641 (1998).  
77. Id. at 628-29.  
78. Id. at 637, 639, 641-42.
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means to be "substantially limited" in a major life activity, the Court 

conceptualized the term in the negative, writing: "The Act addresses 

substantial limitations on major life activities, not utter inabilities." 79 

Unlike the Court in Toyota, the Court in Bragdon did not 

focus on the individual's abilities associated with major life 

activities. The Court noted that conception was "not impossible" for 

an HIV-positive woman, but a woman with HIV faces other barriers 

in addition to reproductive challenges. 80  She faces economic 

barriers-the "added costs for antiretroviral therapy, supplemental 

insurance, and long-term health care for the child who must be 

examined and, tragic to think, treated for the infection." 8 1  She also 

faces health and social barriers-a woman with HIV faces the risk of 

infecting her male partner and children.8 2  Because .HIV imposes 

significant economic, medical, and legal barriers, a woman with HIV 

is considered disabled within the meaning of the ADA. 83 

The Third Circuit used the barriers approach (which the 

Supreme Court emulated in Bragdon) in Emory v. AstraZeneca 

Pharmaceuticals LP.8 4 In Emory, the circuit court wrote: 

When evaluating claims brought under the ADA, "the 

focus is not on whether the individual has the courage 
to participate in the major life activity despite [his] 
impairment, but, rather, on whether [he] faces 

significant obstacles when [he] does so."85 

The Third Circuit viewed disabilities as impairments that impose 

barriers, and acknowledged that even if an individual may overcome 

79. Bragdon, 524 U.S. at 641.  
80. Id.  
81. Id.  
82. Id. at 639-40.  
83. Id. at 641.  
84. 401 F.3d 174 (3d Cir. 2005). But see Lloyd v. Washington & Jefferson 

Coll., 288 F. App'x 786, 788-89 (3d Cir. 2008) (concluding that the plaintiff was 
not substantially limited in the major life activity of thinking by citing the 

plaintiff's time spent on developing courses and working on projects). While the 

Third Circuit stated, in Emory, that courts should focus on the plaintiffs 

constraints when determining disability, the Third Circuit did not overrule Lloyd.  

Emory, 401 F.3d at 183.  
85. Emory, 401 F.3d at 183 (alterations in original) (quoting Gillen v. Fallon 

Ambulance Serv., Inc., 283 F.3d 11, 22 (1st Cir. 2002)).
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those barriers, the individual is disabled nonetheless because the 
struggles the individual faces characterize the disability-not the 
individual's accomplishments. 86 

Alvin Emory was denied a promotion for a supervisor 
position at AstraZeneca. 87 Emory worked for AstraZeneca as a 
custodian for over twenty-seven years. 88  Throughout the course of 
his employment at AstraZeneca, Emory made many attempts to 
secure a promotion to no avail. 89 When Emory applied for the 
permanent supervisor position, he felt confident that he would be 
promoted-he felt he was the "heir-apparent" for the position.90 

Although he previously spent two years working as a temporary 
supervisor, in addition to his many years as a custodian for the 
company, Emory was denied the position. 91  Emory brought suit 
claiming that he was discriminated against on the basis of his 
disability. 92 

Finding Emory's accomplishments and community 
involvement dispositive on the issue of disability, the trial court 
granted summary judgment for AstraZeneca. 9 3  However, Emory 
presented evidence of his limitations in learning and performing 
manual tasks. 94 First, Emory argued he was substantially limited in 
performing manual tasks. 95  He had permanent partial paralysis in 
his right hand, arm, and leg. 9 6 As a result, he could not lift anything 
heavy, tie his shoes, cut his fingernails, open a jar, or perform certain 

86. See Emory, 401 F.3d at 181 ("[T]he fact that Emory has been able to 
become a productive member of society by having a family, working, and serving 
his community does not negate the significant disability-related obstacles he has 
overcome to achieve, nor does it undermine his inability, or significantly restricted 
ability, to learn and perform numerous manual tasks of central importance to daily 
life.").  

87. Id. at 178.  
88. Id. at 175.  
89. Id.  
90. Id. at 178.  
91. Id.  
92. Emory, 401 F.3d at 178.  
93. Id. at 178-79.  
94. Id. at 175.  
95. Id. at 178.  
96. Id. at 175.
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basic household chores. 97  Furthermore, Emory used hand-splints, 
corrective shoes, and braces during his childhood.9 

Second, Emory argued that he was substantially limited in 
learning. 99  He presented evidence of his placement in special 
education classes from an early age. 100 In tenth grade, his word 
recognition and math skills were at a second-grade level, and his I.Q.  
score was 72.101 By 2003 (around the time of the lawsuit) his IQ 
score was 77, which placed him in the sixth percentile of the general 
population.10 2  Additionally, Emory tested lower than ninety-nine 
percent of the adults in his age group in reading, arithmetic, and 

103 
spelling. 1 

Despite his demonstrated limitations, the trial court found 

that Emory was not disabled because he participated in various 
community activities. 104 Emory became a volunteer firefighter as a 
teenager,105 joined a marching band, 106 volunteered to mediate local 
disputes, 107 and formed a cleaning service. 108 Therefore, according 

to the trial court, Emory was not substantially limited in performing 
physical activities. 109 Noting that he graduated from high school, 
underwent occupational training to update his computer skills, and 
received positive evaluations while working, the trial court held that 
Emory was not substantially limited in the major life activity of 
learning, either.1 10 

Utilizing the barriers approach, the Third Circuit reversed the 
trial court's holding that as a matter of law Emory was not disabled 
because of his achievements and community involvement.11  The 

97. Emory, 401 F.3d at 176.  
98. Id. at 175.  
99. Id. at 182.  
100. Id. at 176.  
101. Id.  
102. Id.  
103. Emory, 401 F.3d at 176.  
104. Id. at 179.  
105. Id. at 177, 179.  
106. Id. at 177.  
107. Id.  
108. Id.  
109. Emory, 401 F.3d at 178-79.  
110. Id. at 179.  
111. Id. at 183.
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Third Circuit held that Emory presented sufficient evidence to create 
a genuine issue of material fact on the question of disability. 112 

The key question for the Third Circuit was not whether 
Emory could accomplish his goals, but whether he encountered 
significant barriers in doing so. 113 According to the Third Circuit, 
Emory did not learn in the same way that the average person does
unlike an average employee, he was unable to learn through the use 
of manuals or brief instructional training. 1 1 4  Instead, Emory only 
could complete exams if the exam was given orally and he was given 
extra time." Emory's limitations affected the duration, manner, and 
condition under which he learned-factors that the Code of Federal 
Regulations (CFR) states are relevant to determining disability 
status. 11 

Using the barriers approach, the Third Circuit held that 
Emory presented sufficient evidence to create a genuine issue of fact 
as to his substantial limitation in the major life activity of performing 
physical activities."17 Here too, although an average person might 
think nothing of getting dressed, "the act of dressing presents huge 
hurdles" for Emory.1 1 8 Furthermore, 

[T]he fact that Emory has been able to become a 
productive member of society by having a family, 
working, and serving his community does not negate 
the significant disability-related obstacles he has 
overcome to achieve, nor does it undermine his 
inability, or significantly restricted ability, to learn 
and perform numerous manual tasks of central 
importance to daily life." 9 

112. Emory, 401 F.3d at 183.  
113. Id.  
114. Id. at 182.  
115. Id.  
116. Id. at 183; 29 C.F.R. 1630.2(j)(4) (2014).  
117. Emory, 401 F.3d at 182.  
118. Id. at181.  
119. Id.
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Therefore, the Third Circuit employed the barriers approach in 
Emory.120 

Emory demonstrates the problems associated with the 
abilities approach. First, courts using the abilities approach risk 
losing sight of a plaintiffs constraints. In Emory, the Third Circuit 
observed that the trial court ignored evidence of Emory's 
constraints-specifically, that he was unable to tie his shoes or 
necktie, open a jar, perform various household chores, or cut his own 
meat.121 By using the narrow view of disability, the trial court 
ignored the difficulties that Emory faced. 12 2 

In addition, the Third Circuit also concluded that the abilities 
approach would undermine the ADA's purpose-to provide 
protection against the continuing existence of unfair, .. and 
unnecessary, discrimination and prejudice that denies disabled 
people the opportunity to compete on an equal basis with others.123 
Because the trial court found that Emory was not disabled within the 
meaning of the ADA, the court granted summary judgment and 
never reached the question of discrimination, despite Emory 
presenting evidence of discrimination in the hearing. 124 

The Fifth Circuit also concluded that the abilities approach 
makes the ADA under-inclusive. The Fifth Circuit stated: 

Considering plaintiffs' abilities to perform their jobs 
as evidence weighing against finding that they are 
disabled under the ADA would create an impossible 
catch-22 for plaintiffs: if their disabilities prevented 

120. See Emory, 401 F.3d at 183 (noting that "the focus is not on whether 
the individual has the courage to participate in the major life activity despite [his] 

impairment, but rather, on whether [he] faces significant obstacles when [he] does 

so" (alterations in original) (quoting Gillen v. Fallon Ambulance Serv., Inc., 283 
F.3d 11, 22 (1st Cir. 2002))).  

121. Id. at 181.  
122. See id. at 177-78 (noting that even though Emory testified that his 

supervisors frequently criticized him for spelling and grammar mistakes, called 
him "Rainman" (an autistic movie character), and denied him the use of a 

calculator "to add and subtract overtime and work hours" because "everyone 
should know basic subtraction and add[ition]," the district court still held that 
Emory was not disabled because "his limitations are not substantial or severe" 
(internal quotation marks omitted)).  

123. Id. at 180.  
124. Id. at 178.
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them from doing their jobs altogether they would not 
be qualified individuals for the job under the ADA, 
and if they were able to work through their disabilities 
they would then not be considered disabled. 125 

Under the abilities approach, courts determine whether a plaintiff is 
disabled by focusing on the plaintiffs abilities. However, the only 
way plaintiffs can show that they are disabled is if they show that 
they have severe restrictions-in other words, little or no abilities. 126 
The abilities approach defines disability in such a way that most 
individuals cannot find relief under the ADA. Therefore, the 
abilities approach undermines the purpose of the ADA-protecting 
individuals with disabilities who are qualified for employment but 
are denied such employment because of their disabilities. 12 7  By 
setting a high standard to establish disability, courts using the 
abilities approach dispose of cases on the question of disability alone 
and are unlikely to ever reach.the question of discrimination, which 
is where the main focus should be.  

Gillen v. Fallon Ambulance Service, Inc., involving a 
plaintiff who was qualified for the position she sought, demonstrates 
how the barriers approach overcomes the catch-22 problem that the 
abilities approach perpetuates. 128 Gillen was a genetic amputee; she 
was born with a short left arm that only extended a few inches below 
the elbow. 129 Gillen sought employment as an emergency medical 
technician (EMT), a job that requires "substantial physical 
prowess."1 An EMT must be able to load patients into an 
ambulance and unload them at the hospital. 13 1 An EMT must also be 
capable of carrying patients down several flights of stairs. 132 Gillen 

125. E.E.O.C. v. Chevron Phillips Chem. Co., 570 F.3d 606, 619 (5th Cir.  
2009).  

126. See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 198 
(2002) (holding that an impairment is substantially limiting only if it "prevents or 
severely restricts the individual from doing activities that are of central importance 
to most people's daily lives").  

127. See 42 U.S.C. 12112(a) (2012) ("No covered entity shall discriminate 
against a qualified individual with a disability. .. .").  

128. Gillen v. Fallon Ambulance Serv., Inc., 283 F.3d 11, 17 (1st Cir. 2002).  
129. Id.  
130. Id.  
131. Id.  
132. Id.
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applied for an EMT position at Fallon Ambulance Services;- although 
she was initially offered employment on the condition that she 
passed a physical examination, she was eventually denied the 
position because of her status as a genetic amputee.133 Without 
examining her strengths and ability to lift, the doctors who examined 
Gillen did not believe that she had the physical ability to carry 
patients without posing a danger. 134 

When Gillen discovered that she was denied the position for 
lack of strength, she "expressed dismay that a doctor who had never 
seen her could determine that she was unable to do the. lifting 
necessary for the EMT position." 135 Gillen subsequently passed the 
EMT test and was hired as an EMT elsewhere, and she was able to 
perform the job successfully.136 

Gillen filed suit under the ADA, claiming that Fallon 
Ambulance Services discriminated against her because of her 
disability.137 To show disability, Gillen argued that she was 
substantially limited in the major life activity of lifting.13 8 Finding 
the argument unpersuasive, the district court granted summary 
judgment for Fallon Ambulance Services.139  The court noted 
Gillen's optimistic self-assessment of her capabilities and her 
demonstrated ability to lift forty pounds (an ability she was required 
to maintain for her position as an EMT).140 In effect, by focusing on 
Gillen's qualifications for the EMT position, the trial court held that 
Gillen was not disabled.141 The trial court's ruling demonstrates the 
catch-22 that the abilities approach perpetuates. Because Gillen was 
able to meet the requirements of the job-specifically, the ability to 
lift a heavy object-the trial court found that Gillen, even though she 
was a genetic amputee, was not disabled.14 2 

133. Gillen, 283 F. 3d at 17-19.  
134. Id.  
135. Id. at 19.  
136. Id.  
137. Id. at 16-17.  
138. Id. at 20.  
139. Gillen, 283 F. 3d at 20.  
140. Id.  
141. See id. (granting summary judgment for the employer on the basis that 

the plaintiff was not disabled, and citing the magistrate's adoption of the plaintiff's 
demonstrated ability to lift forty pounds as support).  

142. Id.
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Reversing the trial court, the First Circuit wrote: 

A missing hand is a more profound impairment than a 
simple inability to lift objects over a certain weight.  
Such an impairment poses a type of restriction on 
lifting not shared by a significant portion of the 
populace. While most people can use two hands to 
pick up a plate or carry groceries (or even do both at 
the same time), a one-handed individual must develop 
an array of techniques to overcome her innate 
limitation. 14 3 

Gillen's optimistic assessment of her own physical strength, 
the First Circuit wrote, was "more a testament to her determination 
than to her condition." 144  Although Gillen was able to lift forty 
pounds, the First Circuit recognized that she had to overcome 
barriers to possess such strength-she had to "develop an array of 
techniques to overcome her innate limitation." 145 In so holding, the 
First Circuit was influenced by Bragdon and quoted the Supreme 
Court's observation that the ADA "addresses substantial limitations 
on major life activities, not utter inabilities."146  Limitations might 
not be insurmountable, but the impairment might nonetheless result 
in significant limitations. 147 By finding that Gillen was disabled, the 
First Circuit could consider the more important question: whether 
Gillen was discriminated against on the basis of her disability.'4 8 As 
mentioned earlier, Gillen was denied an EMT position because 
Fallon Ambulance Services, observing that Gillen was a genetic 
amputee, assumed that Gillen was not qualified for the position. 14 9 

However, despite her arm, Gillen was a successful EMT for another 
organization, and she met the qualifications of the position. 15 0 

Although a disabled plaintiff may have constraints, the plaintiff can 

143. Gillen, 283 F. 3d at 23 (emphasis added).  
144. Id. at 22.  
145. Id. at 23.  
146. Id. at 22 (quoting Bragdon v. Abbott, 524 U.S. 624, 641 (1998)).  
147. Id.  
148. Id. at 33.  
149. Gillen, 283 F. 3d at 18-19.  
150. Id. at 19.
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overcome these constraints through an "array of techniques" and 
thus, be qualified for an employment position.15 1 

Under the barriers approach, courts acknowledge a plaintiff's 
abilities, but also recognize that even as the plaintiff gained skills, 
the plaintiff faced constraints. Emory and Gillen focus on the 
constraints that disabled individuals face and their determination to 
overcome those barriers. Although Emory was substantially limited 
in performing manual tasks and learning, he was involved in his 

community. Emory underwent training to update his computer 
skills, and earned positive evaluations at work. Although Gillen was 
a genetic amputee,. she developed the physical strength to meet the 

qualifications for an EMT position. Gillen and Emory both filed suit 
under the ADA, arguing that they were discriminated against on the 
basis of their disabilities. Their stories not only involve constraints 
and determination, but also discrimination. The barriers approach 
furthers the purpose of the ADA-to provide relief to people who 
are discriminated against on the basis of their disabilities.  

V. THE ADAAA REVISITED 

The ADAAA provides a vision of disability that is more 
consistent with the barriers approach than the abilities approach.  
First, the CFR states that "[a]n impairment that substantially limits 
one major life activity need not substantially limit other major life 
activities in order to be considered a substantially limiting 
impairment." 

Second, the CFR states that courts may consider the duration 
it takes an individual to perform a major life activity, the manner in 
which the individual performs the activity, and the condition under 
which the individual performs the activity-suggesting that courts 
should look at the difficulties a plaintiff faced when performing a 
major life activity, not just the outcome. The CFR also states: 

In determining whether an individual has a 
disability[,] . . . the focus is on how a major life 

151. See Gillen, 283 F. 3d at 23 ("[A] one-handed individual must develop 
an array of techniques to overcome her innate limitation.").  

152. 29 C.F.R. 1630.2(j)(1)(viii) (2014).
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activity is substantially limited, and not on what 
outcomes an individual can achieve. For example, 
someone with a learning disability may achieve a high 
level of academic success, but may nevertheless be 
substantially limited in the major life activity of 
learning because of the additional time or effort he or 
she must spend to read, write, or learn compared to 
most people in the general population. 153 

The CFR's clarification on the importance of academic success in 
determining disability supports the barriers approach. The CFR 
recognizes that a disability imposes a barrier that requires the 
individual to expend additional time and effort to achieve a high 
level of academic success.  

Additionally, the CFR suggests that the abilities approach 
should be rejected. The CFR. notes that certain impairments 
inherently impose substantial limitations on a major life activities; 
for example, "[d]eafness substantially limits hearing; [and] blindness 
substantially limits seeing." 154 With these types of impairments, the 
inquiry stops at impairment, and courts should not look at plaintiffs' 
abilities in determining disability status. A substantial limitation in a 
major life activity should be sufficient to warrant ADA protection.  

The ADAAA states that the focus should not be on the 
plaintiffs disability status, but rather, on whether the employer 
discriminated against the plaintiff on the basis of disability and in 
violation of the ADA. 15 5  As the Equal Employment Opportunity 
Commission (EEOC) states, "[T]he determination of disability 
should not require extensive analysis." 156  By broadening the 
interpretation of disability, the barriers approach furthers the 
purposes of the ADA-providing relief for people with disabilities 
who are discriminated against on the basis of their disabilities and 
assuring economic self-sufficiency for people with disabilities.  

153. 29 C.F.R. 1630.2(j)(4)(iii).  
154. 29 C.F.R. 1630.2(j)(3)(iii).  
155. ADA Amendments Act (ADAAA) of 2008, Pub. L. No. 110-325, 

2(b)(5), 122 Stat. 3553, 3554 (2008).  
156. Questions and Answers on the Final Rules Implementing the ADA 

Amendments Act of 2008, U.S. EQUAL EMP'T. OPPORTUNITY COMM'N, 
http://wwwl.eeoc.gov/laws/regulations/adaqa finalrule.cfm?renderforprint=1.
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VI. PoST-ADAAA CASES 

Recognizing the ADAAA's supports broadening the 
interpretation of disability, some courts have employed the barriers 
approach. 157 In Eastman v. Research Pharmaceuticals, the plaintiff 
(Eastman) had difficulty walking, bending, moving, lifting her legs, 
and changing physical positions. 158  Eastman was diagnosed with 
musculoskeletal back pain, a large herniated disk, and disk 
disruption. 159  Although her back pain made it difficult for her to 
move, Eastman continued to work, and part of her employment 
required her to drive from New Jersey to New York.160 

Eastman was ultimately discharged for inappropriate 
behavior due to her medication, and she filed an ADA suit. 161 

Arguing that Eastman was not disabled, the defendant focused on 
Eastman's ability to complete full workdays and drive from one state 
to another. 162 

Rejecting the focus on Eastman's abilities, the court cited the 
CFR-"[T]he focus [in determining disability] is on how a major life 
activity is substantially limited, and not on what outcomes an 
individual can achieve." 163 Therefore, the court wrote: 

[A]lthough [the] plaintiff may have been able to drive 
and work, [the] plaintiff put forth evidence from 
which a factfinder could reasonably conclude that 
these activities were more difficult for her as 
compared to most people in the general population 
because they caused her significant pain.  
Accordingly, under the less restrictive standard of the 
ADAAA, I conclude that Eastman has offered 

157. See Eastman v. Research Pharm., No. 12-2170, 2013 WL 3949236, at 
*8-10 (E.D. Pa. Aug. 1, 2013) (stating that the ADAAA expanded on the 
definition of disability and citing the CFR to supporting its holding that the 
plaintiff created a genuine issue of material fact on disability, even if the plaintiff 
is able to drive to one state to another).  

158. Id. at *1.  
159. Id. at *9.  
160. Id. at *1-2.  
161. Id. at *1, *3.  
162. Id. at *9.  
163. Eastman, 2013 WL 3949236, at *10 (quoting 29 C.F.R.  

1630.2(j)(4)(iii)).
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sufficient evidence to raise a genuine issue of fact as 
to whether she was disabled at the time she was 
terminated by RPS. 164 

Eastman encountered "significant pain"; therefore, even 
though she was able to complete full workdays and travel for an 
extensive period, she did not operate in her work as "most people in 
the general population." 16 5  Using the barriers approach, the court 
concluded that despite Eastman's ability to complete full workdays, 
she faced constraints as she was working and was therefore 
disabled. 166 

However, even after the enactment of the ADAAA and the 
corresponding regulations supporting the use of the barriers 
approach, some courts have continued to use the abilities approach to 
determine disability. For example, the court in Harry v. Pilgrim's 
Pride Corp. focused on the plaintiffs abilities and determined that 
the plaintiff was not disabled. 167 Harry was diagnosed with chronic 
strained muscles, which affected her ability to reach upwards.'168 I 
her job, Harry worked as a line adjuster, which required her to 
straighten out items as they passed by on a conveyer belt. 169 Harry 
wanted a platform to stand on in order to take "a lot of pressure off 
of her arm." 17 0  Harry filed an ADA suit, arguing that she was 
entitled to "reasonable accommodation." 17 1  The court, using the 
ADAAA standard, held that Harry was not disabled. 172 In addition 
to looking at her impairment, the court noted, "[The] [p]laintiff has 
continued to work as a line adjuster throughout the relevant time 

164. Eastman, 2013 WL 3949236, at *10.  
165. Id.  
166. Id.  
167. No. 3:12-2268-CMC-SVH, 2013 WL 6000866, at *8 (D.S.C. Nov. 12, 

2013). The district court also wrote an opinion, and adopted the recommendations 
of the magistrate. Id. at *1. Unlike the magistrate, the district court did not give 
an opinion on whether the plaintiff was disabled; instead the district court granted 
summary judgment on other grounds. Id. at *5. This Note focuses on the 
magistrate's analysis, not the district court's subsequent grant of summary 
judgment.  

168. Id. at *5, *7.  
169. Id. at *7.  
170. Id.  
171. Id.  
172. Id. at *9-10.
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period and has done so to her supervisor's satisfaction."173 

Therefore, because Harry continued to work without 
accommodation, "she cannot be substantially limited in the major 
life activity of working." 1 74 By looking at Harry's satisfactory work 
performance, the court overlooked the difficulties that Harry 
encountered in order to continue to work satisfactorily.175 

Harry was not the only post-ADAAA case that used the 
abilities approach. In Rawdin v. American Board of Pediatrics, the 
court granted summary judgment for the employer, concluding that 
Rawdin was not disabled.1 7 6  Rawdin was a pediatrician who was 
diagnosed with a brain tumor, which affected his memory.47 
Rawdin was not able to pass the American Board of Pediatrics exam 
(a multiple-choice test that was required for pediatric certification), 
and consequently, was unable to hold or obtain a job in a hospital.178 

Rawdin requested reasonable accommodation to take the 
exam; specifically, he asked to either be granted certification without 
taking the exam or be allowed to take an alternative test. 179 To show 
he was disabled, Rawdin argued that he was substantially limited in 
the major life activity of taking multiple-choice tests due to his 
impaired memory.180 Multiple-choice tests require retrieval of out
of-context information, which Rawdin argued was not feasible due to 
his memory impairment. 181 A battery of tests revealed that-while 
he had a relative weakness or mild impairment in memory-Rawdin 
performed in the high-average to superior range on tests that did not 
require the use of memory. 1 8 2  Specifically, Rawdin scored in the 
ninetieth percentile on certain intelligence tests; but on the memory 
tests, Rawdin only scored in the sixtieth to seventieth percentile
about twenty to thirty percentile points lower than he scored on the 
tests that did not require memory.' 8 3 This disparity makes evident 

173. Harry, 2013 WL 3949236, at *10.  
174. Id.  
175. Id. at *9-10 
176. 985 F. Supp. 2d 636, 657 (E.D. Pa. 2013).  
177. Id. at 639-40.  
178. Id. at 639, 641-43.  
179. Id. at 639.  
180. Id. at 639-40.  
181. Id, at 644-45.  
182. Rawdin, 985 F. Supp. 2d at 641-42.  
183. Id.
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the struggles the plaintiff encountered when taking memory-based 
tests.  

Looking at Rawdin's scores on the memory tests, the court 
concluded he was not disabled, and wrote: 

The test results . . . show a relative impairment 
between his overall IQ and his results related 
specifically to his memory. Despite this relative 
impairment,, however, his test scores are all either in 
the average or above average range. . . . While the 
court does not doubt Dr. Rawdin's struggles with the 
Exam, the law requires a substantial limitation in 
comparison to most people, and Dr. Rawdin's 
memory impairment cannot be said to substantially 
limit his test-taking ability compared to the general 
population. Accordingly, Dr. Rawdin has failed to 
prove he is substantially limited in the major life 
activity of test-taking.18 4 

Rather than focusing on the outcome Rawdin was able to 
achieve, the court should have focused on the difficulties he faced 
when taking the memory tests. The CFR states that even if a 
plaintiff has academic accomplishments, she might have expended 
additional time and effort to read and write. 18 5  Thus, the CFR 
suggests that .the Rawdin court's focus on the outcome-the 
plaintiffs average or above-average score on memory tests-is 
problematic. When determining whether a plaintiff is disabled, 
courts should focus on the substantial limitations of the plaintiff and 
the challenges the plaintiff faced in order to achieve any measure of 
success.  

VII. CONCLUSION 

In 2008, Congress enacted the ADAAA to address the 
concern that the term disability was interpreted too narrowly.  

184. Rawdin, 985 F. Supp. 2d at 651-52.  
185. 29 C.F.R. 1630.2(j)(4)(iii) (2014).
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Congress sought to broaden the coverage of the ADA. The focus, 
according to the ADAAA, should not be on the issue of the 
plaintiffs disability status, but rather, the focus should be on 
discrimination. The ADA recognizes that disabled people are 
disadvantaged vocationally and economically and it recognizes that 
discrimination is a pervasive problem.  

However, even after the enactment of the ADAAA, the term 
disability is in danger of being interpreted narrowly again. Today, 
some courts have used the abilities approach when determining 
disability under the ADA. In Harry v. Pilgrim's Pride Corporation, 
the court found that the plaintiff was not disabled by noting her 
ability to successfully complete full workdays. Courts state that 
abilities are relevant to the question of whether a person is disabled.  
Courts express a concern that the definition of disability might 
become over-inclusive, specifically, that the ADA would turn every 
workmen's compensation claim into a federal case.  

The abilities approach, however, overcompensates for the 
problem of over-inclusiveness. Under the abilities approach, people 
cannot find relief, even if they provide compelling evidence of 
discrimination. Only people with little or no abilities would meet the 
definition of disability. Even then, they would not be able to show 
that they were qualified for the position that they sought. The 
abilities approach interprets disability too narrowly. By focusing on 
plaintiffs' abilities, the courts risk overlooking the difficulties that 
plaintiffs face.  

There is an alternative way to understanding disability. Some 
courts view disabilities as an impairment that imposes barriers. Even 
if the plaintiff is accomplished, they may nonetheless face 
constraints. For these courts, it is the struggles that characterize 
disability. The ADAAA and the CFR suggest a barriers approach to 
determining disability. The CFR states that the courts should 
consider the manner, duration, and the conditions under which 
plaintiffs perform major life activities and it suggests that the courts 
should focus on the struggles plaintiffs face, and not just look at the 
outcomes they achieve. While the courts should celebrate the 
plaintiffs' accomplishments and abilities, courts should also 
recognize the barriers that the plaintiffs face-not just the physical 
and mental barriers, but also the social barrier of discrimination. The 
stories of the plaintiffs finding relief under the ADA should center
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not only on their accomplishments, but also their struggles and their 
determination even in the face of constraints.
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I. INTRODUCTION 

"Who controls the past controls the future: who controls the 
present controls the past." - George Orwell' 

As Orwell's quotation suggests, our understanding of the past 
shapes our approach to the future in many regards. However, in the 
area of constitutional law, a focus on the original understanding of 
constitutional law can lead to a variety of practical dilemmas. These 
dilemmas are most pronounced in the case of originalism.  

* University of Texas School of Law, J.D. expected May 2015. I am 
grateful to Professor Mitchell Berman for his instruction and guidance on the topic 
of originalism. I must also thank the Volume 34 Editorial Board of The Review of 
Litigation for their diligence and skill in editing this Note.  

1. GEORGE ORWELL, NINETEEN EIGHTY-FOUR 248 (Signet Classic, 1950).
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Originalism is a family of constitutional theories, 
united by two core ideas. The first of these ideas 
("the Fixation Thesis") is that the original meaning 
("communicative content") of the constitutional text 
is fixed at the time each provision is framed and, 
ratified. The second idea ("the Constraint Principle") 
is that constitutional actors (e.g. judges, officials, and 
citizens) ought to be constrained by the original 
meaning when they engage in constitutional practice 
(paradigmatically, deciding constitutional cases, but 
also including constitutional decisionmaking outside 
the courts by officials and citizens). 2 

Assuming, without concluding, that originalism is a valid 
method of constitutional interpretation, this Note explores the 
practical shortcomings of originalism as a theory of adjudication.  
The principal problem is summed up in the phrase "law office 
history"--a results-oriented method of adjudication in which judges 
or lawyers either intentionally distort accounts of history in order to 
favor their own biases or incompetently analyze history without 
proper training, skill, or contextual understanding. 3 Part II of this 

2. Lawrence B. Solum, Originalism and Constitutional Construction, 82 
FORDHAM L. REv. 453, 456 (2013). It is perhaps helpful at this time to point out 
that, among self-identifying origirialists, there is a rich debate about the proper 
definition of originalism. This debate is beyond the scope of this Note, which will 
accept Solum's definition. Additionally, the theory has changed overtime from a 
focus on the intention of the framers of the Constitution to a focus largely on the 
original public meaning of the Constitution. Compare Robert H. Bork, Neutral 
Principles and Some First Amendment Problems, 47 IND. L.J. 1 (197 1) (discussing 
the concept of "neutral principles" and its implications on constitutional analysis), 
with Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV. 849 (1989) 
(discussing the practical issues and benefits of historical originalism); see also 
Jamal Greene, The Case for Original Intent, 80 GEO. WASH. L. REv. 1683, 1684 
(2012) (suggesting that most academic originalists are proponents of the original 
public meaning approach).  

3. See Velasquez v. Frapwell, 160 F.3d 389, 393 (7th Cir. 1998) ("We do 
not think that we need to engage with the historical controversy, and this for two 
reasons. The first, which we advance diffidently because it borders on heresy, is 
that judges do not have either the leisure or the training to conduct responsible 
historical research or competently umpire historical controversies. The term 
'law-office history' is properly derisory and the derision embraces the efforts of
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Note will discuss the many incompatibilities between historical 
scholarship and legal advocacy in general, while Part III will focus 
on the inability of judges to act as historians and the failure of 
originalism to genuinely restrain otherwise activist judges. Part IV 
will address advocates of originalism who have argued that these 
problems are overstated. Finally, Part V will explore a number of 
solutions that may ameliorate originalism's shortcomings and 
provide a more workable model for its use in adjudication.  

II. HISTORIANS ARE NOT GOOD LAWYERS 

A. Historians Are Not Advocates 

One contributor to the problem of "law office history" is the 
incompatibility of the disciplines of law and history. The 
methodology and objectives of historians are at odds with the 
purpose and practice of legal advocacy. Historians' frank 
recognition of the complexity and limits of historical truth is in many 
regards incompatible with legal advocacy's adversarial nature.  
Whereas historians aim to present facts about the past in an unbiased 
light, lawyers best serve their clients by presenting facts in a light 
that is flattering to their assertions. Legal advocacy demands zealous 
and persuasive argumentation, often through the employment of 
absolute conclusions; in order for historians to adapt to these 
demands, they must abandon their reverence for ambiguities and 
present their findings as unimpeachable. Thus, historians often find 
difficulty reconciling the normative code governing historians' work 
and the adversarial character of legal advocacy. 4 Alfred H. Kelly, a 
historian who assisted the National Association for the Advancement 
of Colored People (NAACP) in Brown v. Board of Education, 
summed up the problem aptly: 

judges and law professors, as well as of legal advocates, to play historian."), 
vacated in part, 165 F.3d 593 (7th Cir. 1999).  

4. Alfred H. Kelly, Clio and the Court: An Illicit Love Affair, 1965 SUP. CT.  
REv. 119, 156.
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Counsel preparing briefs do not attempt to present a 
court with balanced and impartial statements of truth.  
On the contrary, counsel are expected to put the best 
face possible on all relevant matters. An attorney 
who failed to do this for his client would presumably 
not be functioning within the values of the system.  
The object of this process is not objective truth, 
historical or otherwise, but advocacy-i.e., the 
assertion of a client's interests. The premises, the 
process of inquiry, and the results are all radically 
different from those of a historian or a social 
scientist.5 

Kelly expressed similar concern about his role as a historian 
assisting the NAACP legal team in Brown v. Board of Education.6 

Indeed, the team of historians assisting the NAACP in this effort 
found little historical evidence to support the notion that the framers 
or ratifiers of the Fourteenth Amendment had expected the 
amendment to desegregate public primary schools. Nevertheless, 
they pieced together what favorable historical facts they could find to 
create a historical narrative that the NAACP could use to advance its 
claim. 7 Recalling his work with the NAACP, Kelly stated: 

"I am very much afraid that ... I ceased to function as 
a[] historian and instead took up the practice of law 
without a license. The problem we faced was not the 
historian's discovery of the truth, the whole truth, and 
nothing but the truth; the problem instead was the 
formulation of an adequate gloss on the fateful events 
of 1866 sufficient to convince the Court that we had 
something of a[] historical case. . . . It is not that we 
were engaged in formulating lies; there was nothing 
as crude and naive as that. But we were using facts, 

5. Kelly, supra note 4, at 155-56.  
6. RICHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN v. BOARD 

OF EDUCATION AND BLACK AMERICA'S STRUGGLE FOR EQUALITY 640 (1976).  
7. See id. at 642 (commenting that the legal team attempted to "snip out 

segments of Kelly's narrative and combine them into a legal brief').
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emphasizing facts, bearing down on facts, sliding off 
facts in a way to do what [Thurgood] Marshall said 
we had to do.. .. " 

The difficulty of reconciling the fundamental differences 
between legal advocacy and historical scholarship produces the 
undesirable (or at least somewhat dishonest) outcome of molding 
historical facts to fit narrow legal arguments with no regard for their 
context in a larger time period. Moreover, historians view the past as 
a process rather than a series of discrete events. Legal advocates 
tend to find historical facts most useful when stripped of their 
context-making them less susceptible to multiple, countervailing 
interpretations-but historical facts are most accurately viewed as 
complicated threads in the context of an intricate tapestry.  

Historical scholarship is incompatible not only with the goals 
of legal advocacy but also with the practical methods of advocacy 
employed in court. Indeed, the incompatibility between legal 
advocacy and historical scholarship is mirrored by a similar 
unsuitability of historians to adapting complicated historical facts 
into legal arguments in amicus briefs.  

B. Historians and Amicus Briefs Are a Bad Match 

Historians' role in preparing amicus briefs for the Court 
demonstrates how inappropriate historical scholarship is in legal 
advocacy. With either the consent of both parties or leave of the 
Court, Supreme Court Rule 37 allows a nonparty to file a brief in a 
case "that brings to the attention of the Court relevant matter not 
already brought to its attention by the parties." 9 These "friends of 
the Court" briefs have assumed increased significance in Supreme 
Court litigation in recent years. 10 During the second half of the 
twentieth century, the Supreme Court saw an astonishing eight 
hundred percent increase in the number of amicus filings on its 

8. KLUGER, supra note 6, at 643.  
9. SUP. CT. R. 37.  
10. See Joseph D. Kearney & Thomas W. Merrill, The Influence of Amicus 

Curiae Briefs on the Supreme Court, 148 U. PA. L. REv. 743, 757 (2000) (noting 
that "amici curiae are playing an increasingly active role in supplying input to the 
Court's decision-making process").
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docket; however, the number of cases reviewed on the merits did not 
experience a significant increase and at times decreased. " 
Furthermore, as the number of amicus filings increased, the number 
of cosigners on such briefs also increased. 12 

Amicus briefs are part of the adversarial system and are 
meant to be highly persuasive for their point of view. The 
persuasive nature of amici differs from the function of historians, 
making historians and amici a bad match-especially in the context 
of amici advancing originalist arguments. This disconnect comes 
from the idea of the original public meaning of a constitutional 
provision-the idea that there was a discernible public consensus 
about what a constitutional provision entailed at the time of 
ratification. In stark contrast to the types of narrow factual 
conclusions historians hope to reach, original public meaning is a 
legal fiction. Simply put, the Court's historical analysis "asks 
questions of the past that the past cannot answer." 13 The original 
public meaning of a constitutional provision may never be discerned; 
each individual member of the ratifying public did not record their 
personal interpretations of the Constitution and its subsequent 
amendments on the day they cast their votes. Indeed, it is possible 
that the public entertained competing views of what particular 
provisions of the Constitution meant.  

Instances of false or incomplete presentations of originalist 
arguments by historians in amicus briefs raise concerns. For 
example, 281 historians submitted a brief as amici curiae in support 
of the appellees in Webster v. Reproductive Health Services, a 1989 
case addressing restrictions on the use of state funds, facilities, and 
employees in performing, assisting with, or counseling on 
abortions.1 James C. Mohr, one of the historians who signed the 
brief, had previously authored a book which expressly contradicted 

11. Kearney & Merrill, supra note 10, at 749.  
12. Paul M. Collins Jr., Friends of the Court: Examining the Influence of 

Amicus Curiae Participation in U.S. Supreme Court Litigation, 38 LAW & Soc'y 
REv. 807, 811 (2004).  

13. Kelly, supra note 4, at 156.  
14. Brief for 281 American Historians as Amici Curiae Supporting Appellees, 

Webster v. Reprod. Health Servs., 492 U.S. 490 (1989) (No. 88-605), 1989 WL 
1127701.
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multiple assertions advanced in the brief.15 Even when amicus briefs 
do not present false or unverifiable information, the risk remains that 
they may present one-sided analyses of history.'16 Indeed, "[f]actual 
information offered by amici curiae ... is not subject to a high level 
of judicial scrutiny (indeed, there are so few procedural checks in 
place, it is impossible to decipher a uniform process invoked by 
judges to review the content of amicus briefs)." 1 7 Although a check 
on the reliability of information presented in amicus briefs may be 
provided by the adversarial system, 18 the difficulty of verifying the 
accuracy of historians' amicus briefs should give pause to judges 
choosing to rely heavily on the historians' accounts of ambiguous 
historical questions. Part V of this Note discusses changes to the 
amicus filing requirements that might remedy or at least mitigate 
some of these problems.  

15. David J. Garrow, A Tale of Two Posners: Richard A. Posner, Public 
Intellectuals, Harvard 2001, 5 GREEN BAG 2d 337, 342 (2002) (citing JAMES C.  
MOHR, ABORTION IN AMERICA: THE ORIGINS AND EVOLUTION OF NATIONAL 
POLICY (1978); James C. Mohr, Historically Based Legal Briefs: Observations of 
a Participant in the Webster Process, THE PUB. HISTORIAN, Summer 1990, at 
19-26).  

16. See Richard H. Fallon, Scholar's Briefs and the Vocation of a Law 
Professor, 4 J. OF LEGAL ANALYSIS 223, 233, 257 (2012) (describing his 
experience of being asked to sign on to an amicus brief on the constitutionality of 
the Patient Protection and Affordable Care Act). "The brief's presentation of the 
historical evidence bearing on the original understanding was not nuanced or 
balanced. A purportedly scholarly book or article that asserted its claims without 
further qualification would attract derision as one-sided if not misleading." Id. at 
233. "In my judgment, the brief that I was asked to sign fell short of appropriately 
applicable standards by reciting only historical evidence that would tend to support 
the constitutionality of the challenged legislation as if that were the only relevant 
historical evidence." Id. at 257.  

17. Linda Sandstrom Simard, An Empirical Study of Amici Curiae in Federal 
Court: A Fine Balance of Access, Efficiency, and Adversarialism, 27 REv. LITIG.  
669, 705 (2008).  

18. Id.; see also Kearney & Merrill, supra note 10, at 824 (arguing that under 
the legal model the efforts of one party to file amicus briefs will cause the adverse 
party to respond with amicus briefs of its own, producing a net effect of additional 
information for the Court without appreciably tipping the outcome).
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III. JUDGES LACK THE TRAINING TO SERVE AS AD-Hoc 
HISTORIANS 

A. Judges Lack the Proper Training and Skill Sets to Act 
as Historians 

Jack Rakove explained that "there is good historical evidence 
that jurists rarely make good historians, and that a theory of 
interpretation which requires judges to master the ambiguities of 
history demands a measure of faith that we, as citizens and scholars 
alike, should be reluctant to profess."' There is reason to believe 
that Rakove is correct; with no prerequisite training in the discipline 
of history prior to taking the bench, judges are largely unqualified to 
assume the role of novice historians in originalist analyses. Their 
lack of sophistication in the field promises to produce, at best, crude 
and haphazard analyses of history and, at worst, utter fabrications.  
As Alfred H. Kelly put it, "More often [judges acting as historians] 
state as categorical absolutes propositions that [historians] would 
find to be tentative, speculative, interesting, and worthy of further 
investigation and inquiry, but not at all pedigreed historical truth." 20 

Although Justice Scalia concludes that despite its faults, 
originalism is nevertheless superior to alternative methods of 
constitutional interpretation, he has acknowledged that judges are 
ill-suited to take on the role of historians.  

[O]riginalism [is] not without its warts. Its greatest 
defect, in my view, is the difficulty of applying it 
correctly . . . . [I]t is often exceedingly difficult to 
plumb the original understanding of an ancient text.  

19. Jack N. Rakove, Fidelity Through History (or to It), 65 FoRDHAM L. REv.  
1587, 1588 (1997). Jack Rakove is the William Robertson Coe Professor of 
History and American Studies, and a professor of political science and law at 
Stanford University. Jack Rakove, STAN. HUMAN., http://shc.stanford.edu/news/ 
experts-bureau/jack-rakove (last visited Feb. 26, 2015). He has authored 
numerous publications on the origins of the American Revolution and 
Constitution, and the role of historical knowledge in constitutional law. Id.  
Additionally, one of his four books, Original Meanings: Politics and Ideas in the 
Making of the Constitution (1996), won the Pulitzer Prize for History in 1997. Id.  

20. Kelly, supra note 4.
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Properly done, the task requires the consideration of 
an enormous mass of material-in the case of the 
Constitution and its Amendments, for example, to 
mention only one element, the records of the ratifying 
debates in all the states. Even beyond that, it requires 
an evaluation of the reliability of that material-many 
of the reports of the ratifying debates, for example, 
are thought to be quite unreliable. And further still, it 
requires immersing oneself in the political and 
intellectual atmosphere of the time-somehow 
placing out of mind knowledge that we have which an 
earlier age did not, and putting on beliefs, attitudes, 
philosophies, prejudices and loyalties that are not 
those of our day. It is, in short, a task sometimes 
better suited to the historian than the lawyer.21 

Even when courts are aided by historians, as in amicus 
filings, judges' lack of historical sophistication may ultimately lead 
to mistaken findings of historical fact. Judges may not properly view 
historical facts within their larger context and may not fully 
appreciate the degree of doubt attached to any historian's findings.  
Thus, without any background or training, judges are ill-equipped to 
weigh competing interpretations or accounts of history. Judges' 
ideological leanings or guesswork may serve as tiebreakers when 
they are faced with competing historical accounts. Thus, judges' 
inability to take on the role of historians results in one of the most 
unattractive features of originalism as a method of adjudication: It is 
difficult, if not impossible, for judges to get right.  

21. Scalia, supra note 2, at 856-57. I disagree with Justice Scalia's assertion 
that the task is only "sometimes" better suited to the historian than the lawyer. But 
cf ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE 
LAW 45 (1997) (arguing that "the difficulties and uncertainties of determining 
original meaning and applying it to modem circumstances are negligible compared 
with the difficulties and uncertainties of the philosophy which says that the 
Constitution changes").
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B. Originalism Enables Stealth Judicial Activism 

A central justification for originalism has been its supposed 
imposition of judicial restraint upon otherwise activist judges, which 
in turn strengthens democracy.22 Originalists reason that if judges 
are expected to adhere to historical meanings and intentions, they 
will not be able to project their own values into the Constitution.2 3 

Conservative legal theorist, former Solicitor General, and federal 
judge, Robert Bork, asserted that "[n]o other method of 
constitutional adjudication can confine courts to a defined sphere of 
authority and thus prevent them from assuming powers whose 
exercise alters, perhaps radically, the design of the American 
Republic." 24 The benefit of judicial restraint is the preservation of 
the fruits of democracy; if judges are free to run wild in their 
interpretations of the Constitution, policy will be created by a small 
group of unelected, irremovable judges instead of the elected 
officials. 25 Unaccountable and unconcerned with prospects for 

22. See, e.g., Scalia, supra note 2, at 864 ("Originalism does not aggravate 
the principal weakness of the system, for it establishes a historical criterion that is 
conceptually quite separate from the preferences of the judge himself."); Bork, 
supra note 2, at 4 ("I do not understand how, on any other theory of judicial 
obligation [other than originalism], the Court could, as it does now, protect voting 
rights if.a large majority.of the relevant constituency were willing to see some 
groups or individuals deprived of such rights."); RAOUL BERGER., GOVERNMENT 
BY JUDICIARY: THE TRANSFORMATION OF THE FOURTEENTH AMENDMENT 339-40 

(1977) (noting that giving new meanings to the Framers' words "reduces the 
Constitution to an empty shell into which each shifting judicial majority pours its 
own preferences" and framing judicial activism as an attempt to circumvent the 
political process).  

23. See H. Jefferson Powell, Rules for Originalists, 73 VA. L. REV. 659, 691 
(1987) ("[Originalists] think that if we accord authority to the opinions of the 
founders, we can preclude judges, and ourselves, from importing into 
constitutional interpretation our own values, preferences, individual viewpoints, 
and subjective and societal blindness and prejudice.").  

24. ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL 
SEDUCTION OF THE LAW 155 (1990).  

25. See Scalia, supra note 2, at 862 ("[O]riginalism seems to me more 
compatible with the nature and purpose of a Constitution in a democratic system.  
A democratic society does not, by and large, need constitutional guarantees to 
insure that its laws will reflect 'current values.' Elections take care of that quite 
well.").
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reelection, judges would have no incentive to adhere to the will of 
the people and could impose their own values upon society, usurping 
the proper role of the Legislative and Executive Branches.  

While judicial restraint could be an attractive feature of 
originalism, originalism's promise of judicial restraint falls apart, to 
some degree, in practice. Contrary to the claim of many originalists, 
using history as the measure for modem constitutional questions 
actually permits judges a great deal of discretion, under the guise of 
fidelity to original understanding. One area of judicial discretion is 
found in the framing of the historical question relevant to the 
outcome of the case. Consider, for example, the Supreme Court's 
examination of the history of sodomy laws in Lawrence v. Texas 
when the Court reviewed the constitutionality of a Texas statute 
banning homosexual sodomy.26 The petitioners objected to the law 
on both substantive due process and equal protection grounds.27 The 
Court previously upheld a similar statute banning sodomy for both 
homosexual and heterosexual couples in Bowers v. Hardwick.28 

To determine if an unenumerated liberty exists under the 
substantive due process doctrine, the Court has asked if the liberty is 
deeply rooted in the nation's traditions.29 Justice Scalia found 
whether or not sodomy bans existed at the time of the framing 
relevant to this inquiry; if these bans existed at the time, they would 
preclude the proscribed conduct from being a fundamental right 
deeply rooted in the nation's history. 30 For Justice Scalia, there was 
sufficient history of sodomy laws in the United States before and up 
to the time of the framing of the Fourteenth Amendment. 31 

Accordingly, he felt that the framers of the Fourteenth Amendment 
would surely have considered the Texas sodomy statute 
constitutional. 32 In light of this, Justice Scalia felt that the right to 
engage in sodomy could not be considered a fundamental right 

26. 539 U.S. 558, 562 (2003).  
27. Id. at 563.  
28. 478 U.S. 186, 190-91, 196 (1986), overruled by Lawrence, 539 U.S. at 

562.  
29. See id. at 194 (finding the right to engage in sodomy is not deeply rooted 

in the nation's history and tradition).  
30. Lawrence, 539 U.S. at 593.  
31. Id. at 596-97 (Scalia, J., dissenting).  
32. Id.
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deeply rooted in the nation's traditions. 3 3  But as Justice Kennedy 
pointed out, Justice Scalia was focusing on a history of laws 
applying evenly to both heterosexual and homosexual couples, even 
though the distinction between homosexual and heterosexual activity 
had not existed at the time of the framing of the Fourteenth 
Amendment. 34 Accordingly, laws targeting solely homosexual 
conduct, such as the law at issue in Lawrence, had not appeared in 
the United States until the second half of the twentieth century.35 
From this perspective, the statute at issue in Lawrence was a modem 
invention. 36 

Another apt example of the Court's use of historical evidence 
to advance its agenda is found in the majority's opinion in District of 
Columbia v. Heller, in which the Court held that the Second 
Amendment safeguards an individual's right to possess a firearm.3 7 

Indeed, substantial criticism has been levied against Heller as an 
example of judicial activism, despite the originalist rationale of the 

38 majority. One target of criticism was Justice Scalia's reliance on 
the Pennsylvania constitution's right to bear arms provision. 39 

Supporting the majority opinion with history, Justice Scalia wrote: 

33. Lawrence, 539 U.S. at 597.  
34. Id. at 568-69 (majority opinion) ("[E]arly American sodomy laws were 

not directed at homosexuals as such but instead sought to prohibit nonprocreative 
sexual activity more generally. This does not suggest approval of homosexual 
conduct. It does tend to show that this particular form of conduct was not thought 
of as a separate category from like conduct between heterosexual persons.").  

35. Id. at 570-71 ("It was not until the 1970's that any State singled out 
same-sex relations for criminal prosecution. . .  

36. Id.  
37. 554 U.S. 570, 635 (2008).  
38. See, e.g., J. Harvie Wilkinson III, Of Guns, Abortions, and the Unraveling 

Rule ofLaw, 95 VA. L. REv. 253, 274 (2009) ("Heller represents a form of judicial 
activism that is new, yet familiar. The novelty results from Heller's basis in 
originalism. But this new activism cannot be justified as an exercise in originalism 
because originalism did not dictate the outcome in Heller. To pretend otherwise is 
to close one's eyes to the subjective choices that originalism allows.").  

39. Saul Cornell, Heller, New Originalism, and Law Office History: "Meet 
the New Boss, Same as the Old Boss," 56 UCLA L. REv. 1095, 1098 (2009) 
(disagreeing with Scalia's analysis of the Pennsylvania Constitution in Heller and 
noting that "if one looks closely at Heller, particularly at Scalia's methodology, it 
seems clear that the case is not the triumph of a new methodology, but really just 
the latest incarnation of the old law office history-a results oriented methodology
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Our interpretation is confirmed by analogous 
arms-bearing rights in state constitutions that 
preceded and immediately followed adoption of the 
Second Amendment. . . . Two of them
Pennsylvania and Vermont-clearly adopted 
individual rights unconnected to militia service.  
Pennsylvania's Declaration of Rights of 1776 said: 
.. . [T]he people have a right to bear arms for the 

defence [sic] of themselves, and the state... ."40 

Justice Scalia made no mention, however, of Jack Rakove's 
amicus brief, which asserted that consideration of Pennsylvania's 
colonial history rendered Justice Scalia's reading likely false for two 
reasons.41 First, Article XIII of the Pennsylvania constitution was, 
as a whole, "concerned with military matters." 42 Second, the history 
of the Pennsylvania Colony indicates that the clause referred to 
military service, not an individual's right to self-defense. In the two 
decades prior to independence, Pennsylvania had no militia. Rakove 
attributed Pennsylvania's want of militia to a political impasse dating 
back to the mid-1750s between the proprietary governor and the 
assembly, as well as the influence of Quakerism on the governance 
of the colony. 43 Native American attacks during the Seven Years 
War and Pontiac's Rising of 1763 provoked residents of the colony's 
frontier to unsuccessfully petition the provincial government to raise 

in which evidence is selectively gathered and interpreted to produce a preordained 
conclusion" (footnote omitted)).  

40. Heller, 554 U.S. at 600-01 (quoting A DECLARATION OF THE RIGHTS OF 
THE INHABITANTS OF THE COMMONWEALTH, OR STATE OF PENNSYLVANIA XIII 
(1776), reprinted in 5 FRANCIS NEWTON THORPE, THE FEDERAL AND STATE 
CONSTITUTIONS,. COLONIAL CHARTERS, AND OTHER. ORGANIC LAWS NOW OR 
HERETOFORE FORMING THE UNITED STATES OF AMERICA 3083 (1909)).  

41. Brief of Amici Curiae Jack N. Rakove et al. in Support of 
Petitioners, District of Columbia v. Heller, 554 U.S. 570 (2008) (No. 07-290), 
2008 WL 157183, at *11-12 [hereinafter Rakove Brief].  

42. Id. at *11 (reasoning that the second and, third clauses of Article XIII, 
which address standing armies and civilian supremacy, indicate that the Article as 
a whole is focused on military service).  

43. Id.
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a militia. 44 The Pennsylvania legal assembly continued to meet into 
the spring of 1776 without mobilizing a provincial militia against the 
British anti-Revolutionary threat.45 As a result, extra-legal 
committees arose in Philadelphia that demanded the drafting of a 
new state constitution that would require military service from every 
citizen.46 The Rakove brief argued that when the drafters of the 
Pennsylvania Constitution of 1776 used the phrase "for the defence 
[sic] of themselves," they were not referring to an individual's 
personal right of self-defense, but rather to the colony's capacity to 
protect itself against the threats raised either by Native Americans or 
the British army.47 In the majority opinion, Justice Scalia neither 
addresses Rakove's point about the Pennsylvania constitutional 
provision nor explains why his own interpretation is superior. 48 

Judges are not trained to weigh competing accounts of history so, as 
the Heller decision demonstrates, they are free to adopt the 
interpretation of history that best suits their needs and produces their 
desired outcome.  

Justice Scalia's discussion of the relationship between the 
operative and prefatory clauses of the Second Amendment has also 
attracted criticism. 49 To support his claims about the role of 
prefatory clauses and preambles, Justice Scalia relied upon 
nineteenth century treatises at the exclusion of any founding era texts 
on statutory construction or the interpretive significance of 
preambles. 0 He also relied upon Eugene Volokh's New York 

44. Rakove Brief, supra note 41, at *11-12.  
45. Id. at *12.  
46. Id.  
47. Id. (citing Nathan Kozuskanich, Defending Themselves: The Original 

Understanding of the Right to Bear Arms, 38 RUTGERS L.J. 1041, 1044-45 
(2008)).  

48. See District of Columbia v. Heller, 554 U.S. 570 (2008) (providing no 
response to Rakove's brief).  

49. See, e.g., Saul Cornell, Originalism on Trial: The Use and Abuse of 
History in District of Columbia v. Heller, 69 OHIO ST. L.J. 625, 632 (2008) 
(discussing the texts Justice Scalia cited in support of his approach to reading 
preambles and noting that "[n]one of them are texts grounded in Founding 
practice. . . . Curiously, Scalia does not cite any Eighteenth-Century texts on 
statutory construction or constitutional interpretation to support his theory of how 
to interpret preambles").  

50. Id.
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University Law Review article, which asserts that preambles are 
merely justification clauses and do not qualify the subsequent 
enacting clause.5 ' Like Justice Scalia, Volokh did not rely upon 
founding-era accounts of the proper significance of preambles in 
constitutional or statutory interpretation. 52 Although Volokh 
analyzed several eighteenth century state constitutions, "If Justice 
Scalia[] . . . were seriously concerned with establishing the plain 
meaning of the text at the time of its enactment, then one would 
expect him to cite Founding-era sources for his interpretation of the 
role of preambles." 5 3 

As Lawrence and Heller demonstrate, originalism leaves 
judges with plenty of room to interpret history in a manner that 
produces their desired outcomes. In choosing between competing 
sources and interpretations, judges are able to select the accounts of 
history that will best serve their biases. 5 Thus, originalism can pose 

51. Heller, 554 U.S. at 577 (citing Eugene Volokh, The Commonplace 
Second Amendment, 73 N.Y.U. L. REv. 793, 814-21 (1998)).  

52. Cornell, supra note 39, at 632-33. Cornell asserts that Volokh's thesis 
had been thoroughly discredited by historian David Konig in an essay published in 
the Law and History Review. Id. at 633 n.36 (citing David Thomas Konig, The 
Second Amendment: A Missing Transatlantic Context for the Historical Meaning 
of "The Right of the People to Keep and Bear Arms," 22 LAW & HIST. REV. 119 
(2004)). Konig's essay was cited in both the Petitioner's Brief and the Brady 
Center's Brief. Id. at 633-34, 634 n.38 (citing Petition for a Writ of Certiorari, 
District of Columbia v. Heller, 554 U.S. 570 (2008) (No. 07-290), 2007 WL 
2571686, at *12; Brief for Brady Center et al. as Amici Curiae Supporting 
Petitioner, District of Columbia v. Heller, 554 U.S. 570 (2008) (No. 07-290), 2008 
WL 157193, at *9).  

53. Id. at 632; see also Saul Cornell, The People's Constitution vs. The 
Lawyer's Constitution: Popular Constitutionalism and the Original Debate over 
Originalism, 23 YALE J.L. & HUMAN. 295, 297 (2011) ("If one were genuinely 
interested in understanding how the Constitution was read at the Founding moment 
one might expect New Originalists to reconstruct the full range of interpretive 
practices in place at the Founding Era."); Caleb Nelson, Originalism and 
Interpretive Conventions, 70 U. CHI. L. REv. 519, 520-21 (2003) ("Despite the 
importance of interpretive conventions to their project, originalists have made little 
systematic effort to identify the kinds of conventions that bear on what they think 
of as the Constitution's 'meaning,' or to investigate the content of such 
conventions at the time of the founding.").  

54. See WILLIAM E. NELSON, THE FOURTEENTH AMENDMENT: FROM 
POLITICAL PRINCIPLE TO JUDICIAL DOCTRINE 5 (1988) (noting that an ambiguous 
historical record provides judges with new means for judicial activism).
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the same threat of excessive judicial discretion as other mainstream 
theories of adjudication. And if one accepts that originalism permits 
judicial activism, perhaps even to the same degree as other methods 
of adjudication, then one might prefer the other methods that are up 
front about this fact over the method that hides the ball.  

C. Judges' Misuse of History Codifies False Conclusions 

into Law 

The Court in Heller codified itshistorical conclusions into 
legal reasoning, thus binding all lower courts to those same 
conclusions-regardless of their historical accuracy. Judge 
Tymkovich of the Tenth Circuit expressed his concern about the use 

of history in Heller in a concurring opinion: 

My first point is that the felon dispossession 
dictum may lack the "longstanding" historical basis 
that Heller ascribes to it. Indeed, the scope of what 
Heller describes as "longstanding prohibitions on the 
possession of firearms by felons," is far from 
clear....  

But more recent authorities have not found 
evidence of longstanding dispossession laws. On the 
contrary, a number have specifically argued such laws 
did not exist and have questioned the sources relied 
upon by the earlier authorities. Instead, they assert, 
the weight of historical evidence suggests felon 
dispossession laws are creatures of the twentieth
rather than the eighteenth-century....  

Rather than seriously wrestling with how to 
apply this new Second Amendment rule, therefore, 

55. See STEPHEN BREYER, ACTIVE LIBERTY: INTERPRETING OUR 

DEMOCRATIC CONSTITUTION 126-28 (2005) (criticizing originalism for not only 
failing to reduce judicial discretion but also lacking the transparency of other 

methods-thereby making originalism harder to correct through the democratic 
process than those other methods).
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courts will continue to simply reference the applicable 
Heller dictum and move on. 56 

Thus, the Court's clumsy attempt to act as a historian poses 
the additional risk of binding lower courts to false or incomplete 
historical conclusions. The fact that these errors are codified in dicta 
does not eliminate the risk that lower courts will nevertheless rely 
upon the same reasoning as higher courts and employ the same 
historical errors. Recognizing this risk, Judge Jeffrey Sutton has 
noted, "It is an unavoidable attribute of common-law 
decision-makingi.... not only to repeat, but also to amplify, the paths 
marked by those who traveled before, whether their ways were wise 
or happenstance." 5 7  Indeed, even if these conclusions were later 
proven false by historians, lower courts may nevertheless be bound 
by the Supreme Court's findings until the Supreme Court itself 
endorses findings to the contrary. Judge Sutton explained that when 
facing an error in a higher court's account of history, a lower court 
will have the option of "[f]ollow[ing] the earlier error (and perhaps 
sweep[ing] it under the rug), or announc[ing] the mistake (and thus 
upset[ting] settled expectations)." 5 8 When lower courts opt for the 
latter, they inevitably deviate from expectations of the law upon 
which the public had relied. Thus, the misuse of history by higher 
courts creates unexpected litigation expenses because litigants must 
adjust to unanticipated interpretations of the law.  

The consequences of judges' decisions are too severe to be 
based on amateur judicial historian acts (or even relatively educated 
guesses about what the public that ratified the Constitution intended).  
When the Court adopts questionable historical conclusions it lends 
credibility to those conclusions in the eyes of the public and, through 
codification in its opinions, actually grants these questionable 

56. United States v. McCane, 573 F.3d 1037, 1048, 1050 (10th Cir. 2009) 
(Tymkovich, J., concurring) (citations omitted); see also United States v.  
Gieswein, 346 F. App'x 293, 296 n.2 (10th Cir. 2009) ("We share the concern, 
expressed in the McCane concurrence, that the Heller dictum may be in tension 
with the basis for its own holding, as felon dispossession laws may not have the 
longstanding historical basis ascribed to them by the Court.").  

57. Jeffrey S. Sutton, The Role of History in Judging Disputes About the 
Meaning of the Constitution, 41 TEX. TECH L. REv. 1173, 1186 (2009).  

58. Id.
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conclusions the status of fact to which lower courts are inclined to 
adhere. To the extent that lower courts are willing to deviate from 
and correct these errors, the act of unsettling expectations in the law 
inevitably incurs substantial societal costs.  

IV. RECENT ADVANCES IN HISTORICAL SCHOLARSHIP 

Despite these issues, many originalists and other legal 
scholars have remained optimistic about the use of history in 
constitutional interpretation and adjudication. Martin Flaherty, for 
example, announced in 1995 that advances in historical scholarship 
provided new "unprecedented opportunities for informing our 
constitutional present with our constitutional past." 59 Flaherty 
asserted that the "rediscovery of America's formative constitutional 
traditions promises a wealth of historical insights closer to home for 
any theorist inclined to look at the past," though he felt that wealth 
had been "only partially tapped" at the time. 60 Echoing this 
sentiment, another scholar asserted that "legal scholars in recent 
years have sought to upgrade the quality of their research, and the 
history that comes out of law schools today undeniably looks a lot 
better than it used to." 61 

Despite advances in legal scholarship, law office history is 
alive and well because these advances do not address or reduce 
active and intentional distortion of historical fact, notwithstanding 
possible reductions of inadvertent misuse of historical analysis.  
While this progress in scholarship may help reduce instances of 
incompetent use of history by legal advocates and judges, it does 
little to address the purposeful misstatement of history found in 
zealous legal advocacy.  

The notion that advances in historical scholarship will 
provide more accurate uses of history in constitutional interpretation 
takes for granted that legal advocates and judges are actually 

59. Martin S. Flaherty, History "Lite" in Modern American 
Constitutionalism, 95 COLUM. L. REv. 523, 527 (1995).  

60. Id. at 528.  
61. Larry D. Kramer, When Lawyers Do History, 72 GEO. WASH. L. REv.  

387, 389 (2003).
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interested in reaching historically accurate conclusions. Despite the 
increased capability to reach precise results, many lawyers and legal 
theorists are not genuinely aiming for accuracy. 62 Even assuming 
that Flaherty is correct that historical "rediscovery" presents 
promising opportunities for legal theorists to present history more 
accurately in their analyses, this does not mean that theorists will 
actually take advantage of those opportunities. To the contrary, 
many legal theorists have and will continue to bypass those 
opportunities because they would rather continue to employ only 
those historical arguments that produce their desired 
outcomes. Indeed, advances in historical scholarship do virtually 
nothing to reduce the risk of judicial activism under the guise of 
fidelity to the original public meaning of the Constitution.  

V. PROPOSALS 

A. Amicus Filing Requirements 

The amicus brief as a shift "from neutrality to partisanship, 
from friendship to advocacy." 63 Indeed, the bias seemingly inherent 
in modem amicus filings warrants more stringent filing and 
disclosure requirements by amici in order to address the difficulty of 
verifying the briefs' accuracy or credibility. Additionally, new rules 
could address the unsuitability of judges to weigh competing 
accounts of history or to assess the proper weight to be given to 
various historical sources. Currently, the Supreme Court rules state: 
"An amicus curiae brief that brings to the attention of the Court 
relevant matter not already brought to its attention by the parties may 
be of considerable help to the Court." 64 Further, the amicus brief's 
"cover shall identify the party supported." 65 

62. -See, e.g., Kelly, supra note 4, at 56 (explaining that a lawyer's goal is to 
present history in a light that best serves their client and noting that "[c]ounsel 
preparing briefs do not attempt to present a court with balanced and impartial 
statements of truth").  

63. Samuel Krislov, The Amicus Curiae Brief.- From Friendship to Advocacy, 
72 YALE L.J. 694, 704 (1963).  

64. SUP. CT. R. 37(1).  
65. SUP. CT. R. 37(2)(a).
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Information regarding the funding of the studies presented in 
amicus briefs would help alert the Court to potential biases in what 
may otherwise appear to be neutral findings. Michael Rustad and 
Thomas Koenig, professors of constitutional law, have suggested 
that amici providing social science findings to the Court should be 
required to disclose whether "a study was produced for the purpose 
of litigation rather than for publication in a peer-reviewed 
professional social science journal." 66 This disclosure requirement 
would enable the Court to discern-and hopefully favor-studies 
free from partisan agendas and encourage the Court to select 
credible, peer-reviewed sources of information.  

Additionally, implementing an "amicus bar" could help 
screen less credible sources of historical analysis. Unlike the 
Supreme Court Bar, which functions largely as a formality, an 
amicus bar could feature more stringent requirements such as tenure 
in the field for a specified duration prior to admission and regular 
publication of peer-reviewed work. This mechanism could prevent 
the submission of amicus briefs providing historical analyses by 
non-historians. For example, the majority in Heller opted to rely 
upon an amicus brief submitted by individuals who are not trained 
historians over the brief submitted by Rakove.67 The establishment 
of an amicus bar could allow the Court to mandate that all historical 
analyses advanced through amicus briefs are formed and submitted 
solely by trained and qualified historians.  

B. Special Master 

Rule 53 of the Federal Rules of Civil Procedure allows a 
judge faced with an exceptional condition, an accounting, or a 

66. Michael Rustad & Thomas Koenig, The Supreme Court and Junk Social 
Science: Selective Distortion in Amicus Briefs, 72 N.C. L. REV. 91, 158 (1993).  

67. See Joshua Stein, Historians Before the Bench: Friends of the Court, 
Foes of Originalism, 25 YALE J.L. & HuMAN. 359, 365-66 (2013) ("[David Hardy 
and Joseph Olson (the authors of the brief relied upon by the majority in Heller)] 
may not have had the resumes of Rakove and his colleagues, but they had the 
historical analysis that carried the majority in the Court. Hardy is an Arizona 
lawyer who has written a conspiracy-theory study of the Branch Davidian incident 
in Waco, Texas. Hardy is not a trained historian, but holds a J.D. from the 
University of Arizona." (footnote omitted)).

206 [Vol. 34:1



HISTORY IN THE MAKING

difficult computation of damages to appoint a special master to "hold 
trial proceedings and make or recommend ,findings of fact on issues 
to be decided without a jury."68 Historians could be appointed as 
special masters in order to aid courts in historical analyses, as 
needed. Under this model, a court would pose to the special master 
narrow historical inquiries, and the special master would submit 
findings or recommendations directly to the court.  

Professors Rustad and Koenig have suggested that special 
masters could be drawn from, scholars on sabbatical or on temporary 
loan from their institutions. 69 Other scholars have also advocated the 
use of court-appointed historical experts.70 Some scholars have even 
advocated the establishment of an "Office of Supreme Court 
Historian."7  In order to mitigate the concern that a special master 
may. not provide a rich or thorough enough account of history, a 
court could also commission studies in areas of historical ambiguity 
by submitting factual inquiries to a separate specialized court.  
Examples of existing specialized courts that: already fulfill this 
function in other disciplines are found in the Court of Patent Appeals 
and the Court of Customs.  

A shortcoming of the Office of Supreme Court Historian 
approach may be found in the inevitably political appointment 
procedure; these officials would likely be selected by the Chief 
Justice, so personal biases may play a role in selecting this official.  
Appointment by another body, such as appointment by the President 
and confirmation by the Senate, would prove no less political, but 
would prevent the ideological leanings of a single Justice from 
dominating the office entirely. Ultimately, the difficulty of 
achieving meaningful impartiality in a special master or court 
historian must be attributed to originalism itself; as a method of 
adjudication that permits substantial judicial discretion, even 

68. FED. R. Civ. P. 53(a)(1)(B).  
69. Rustad & Koenig, supra note 66, at 160.  
70. See, e.g., Matthew J. Festa, Applying a Usable Past: The Use of History 

in Law, 38 SETON HALL L. REV. 479, 552-53 (2008) ("The best practice for courts 
would be to use court-appointed historical experts in addition to-but not to the 
exclusion of-those proffered by the parties. . . . If we invite historians . . . we 
will end up with better and more accurate history in the law.").  

71. See, e.g., id. at 528, 484 n.11 (citing LEONARD W. LEVY, ORIGINAL 
INTENT AND THE FRAMERS' CONSTITUTION (1988)).
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improvements to the originalist framework will nevertheless be 
subject to this concern. Nevertheless, the special master approach is 
likely the best method to protect against the problems seen in Heller 
because this method would charge a trained historian, rather than a 
judge, with the task of sorting through competing interpretations of 
history submitted by amici.  

C. Historians as Court-Appointed Experts 

The appointment of historians as expert witnesses may enable 
a trial court to seek the guidance of historians as neutral advisors 
rather than advocates. Rule 706 of the Federal Rules of Evidence 
authorizes district court judges to appoint experts.72 Additionally, 
Rule 706 permits a court, on its own motion or on the motion of any 
party, to enter an order to show cause for why an expert should not 
be appointed by the court. 73 In their capacity as court-appointed 
experts, historians are more likely to serve as impartial guides for the 
courts.  

The Federal Rules of Evidence provide a useful framework 
for excluding unreliable expert advice. Historians acting as experts 
must satisfy the requirements of Rule 702 of the Federal Rules of 
Evidence before their testimony may be admitted: 

A witness who is qualified as an expert by 
knowledge, skill, experience, training, or education 
may testify in the form of an opinion or otherwise if: 

(a) the expert's scientific, technical, or other 
specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in 
issue; 

(b) the testimony is based on sufficient facts or 
data; 

(c) the testimony is the product of reliable 
principles and methods; and

72. FED. R. EvID. 706(a).  
73. Id.
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(d) the expert has reliably applied the 
principles and methods to the facts of the case. 74 

A potential shortcoming of the use of a single 
court-appointed historian is that a historian only represents one of 
many schools of interpretation, depriving the court of the opportunity 
to weigh competing accounts or consider the opinions of historians 
employing different methodologies. Indeed, a chief criticism of the 
use of court-appointed experts is that "such a procedure would not 
lessen bias since the expert would represent only his own point of 
view or that of a single school of thought, and would be cloaked with 
a false air of neutrality." 75 

However, while the adversarial nature of trial may indeed 
contribute to partisan bias, the presence of bias in expert testimony is 
not limited to the field of history; other experts from objective 
disciplines are susceptible to partisanship bias as well. Moreover, 
the adversarial nature of trials may serve as a screening device. 76 

Through the introduction of impeaching counter-arguments and 
zealous cross-examination, historical arguments will be carefully 
scrutinized and those of lesser merit will be discredited. The 
Supreme Court has said that "[v]igorous cross-examination, 
presentation of contrary evidence, and careful instruction on the 
burden of proof' most effectively "attack[s] shaky but admissible 
evidence." 77 Matthew J. Festa has suggested that "the best practice 

74. FED. R. EvID. 702.  
75. Lawrence Rosen, The Anthropologist as Expert Witness, 79 AM.  

ANTHROPOLOGIST 555, 570 (1977).  
76. See Peyton McCrary & J. Gerald Hebert, Keeping the Courts Honest: The 

Role of Historians as Expert Witnesses in Southern Voting Rights Cases, 16 S.U.  
L. REv. 101, 128 (1989) ("[T]he courtroom helps keep the academics honest ....  
If experts do not testify fully, logically, convincingly, and honestly, then the 
process of cross-examination by skillful attorneys is likely to expose their faults."); 
Reuel E. Schiller, The Strawhorsemen of the Apocalypse: Relativism and the 
Historian as Expert Witness, 49 HASTINGS L.J. 1169, 1172 (1998) (arguing that 
cross-examination is "an excellent buffer against those who would abuse historical 
truths in the interests of their client" and that "[t]hrough the use of rival experts 
and impeaching cross-examination, lawyers put historians' testimony through a 
crucible that uncovers biases, flawed data, laughable interpretations, and outright 
deceit").  

77. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 596 (1993).
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to follow for courts contemplating history, then, would be to use 
court-appointed historians where the judge deems it appropriate, but 
in conjunction with historical experts offered by the parties.', 7 8 

Moreover, Federal Rules of Evidence 402 and 403 allow 
courts to exclude irrelevant or misleading data from trials.7 Festa 
argues that "[t]he rules of evidence, if used wisely, equip the court 
and the parties with the tools to prevent the airing of junk history in 
the courtroom." 8 0 Festa further suggests that the process of vetting 
the parties' historians under the Supreme Court's framework for 
evaluating nonscientific experts set forth in Kumho Tire Co. v.  
Carmichael can help remedy the risk of "junk history." 8 1 Indeed, the 
Court's holding in Daubert v. Merrell Dow Pharmaceuticals, Inc.  
does not exclude the expert testimony of historians in light of Kumho 
Tire. The Court in Daubert held that, faced with a proffer of expert 
scientific testimony under Rule 702, a trial judge must make a 
preliminary assessment of whether the testimony's underlying 
methodology is scientifically valid and can be applied to the factual 
inquiries at issue. 8 2 The Court held that considerations bearing on 
the inquiry include: its known or potential error rate and the 
existence and maintenance of standards controlling its operation; 
whether the theory or technique in question can be (and has been) 
tested; whether it has been subjected to peer review and publication; 
and whether it has attracted widespread acceptance within a relevant 
scientific community. 8 3 Historians do not, at first glance, fit into this 
framework because the methodology employed by expert historians 
cannot satisfy all of the factors enumerated in Daubert.84 However, 

78. Festa, supra note 70, at 547. Festa is an Associate Professor of Law at 
South Texas College of Law. Faculty-Matthew J. Festa, S. TEX. COLL. L./Hous., 
https://www.stcl.edu/faculty/MatthewFesta.html (last visited Feb. 26, 2015).  

79. See FED. R. Civ. P. 402 ("Irrelevant evidence is not admissible."); FED. R.  
Civ. P. 403 (permitting the court to exclude relevant evidence if its probative value 
is substantially outweighed a risk of misleading the jury).  

80. Festa, supra note 70, at 547.  
81. Id. (citing Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999)).  
82. Daubert, 509 U.S. at 591-93.  
83. Id.  
84. See Alvaro Hasani, Putting History on the Stand: A Closer Look at the 

Legitimacy of Criticisms Levied Against Historians Who Testify as Expert 
Witnesses, 34 WHITTIER L. REv. 343, 359-61 (2013) (noting that expert testimony

210 [Vol. 34:1



HISTORY IN THE MAKING.

in Kumho Tire, the Court held that the Daubert "gatekeeping" 
obligation applies not only to scientific testimony, but to all expert 
testimony; under the Court's holding, Rule 702 does not distinguish 
between "scientific" knowledge and "technical" or "other 
specialized" knowledge. 85 Accordingly, the rules of evidence 
provide a ready framework to facilitate the use of historians as 
experts, and "the rigorous application of the evidence rules to 
scrutinize proffered historical evidence can mitigate some of the 
methodological concerns that the commentators have expressed." 8 6 

The use of court-appointed historians in conjunction with 
historical experts offered by the parties provides trial courts with the 
best opportunity to weigh competing accounts and interpretations of 
historical fact. Nevertheless, this approach is not without its 
wrinkles; it applies in "only a subset of the areas in which historical 
inquiry has been identified as problematic: namely, court cases at the 
trial level, where specific historical issues are being litigated and 
specific historical evidence is being offered." 87 And while the trial 
court acts as the fact finder, many instances of historical inquiry will 
impact questions of law rather than questions of fact-meaning that 
appellate courts and the Supreme Court will provide the answers.  

The method most likely to prevent the problem seen in Heller 
is the appointment of a special master or Supreme Court historian, 
assuming that this could be achieved without an excessive political 
appointment procedure or the use of a litmus test. The appointment 
of such an official could provide a safeguard against the Heller 
outcome because under this approach a historian, rather than a judge, 
would be charged with the responsibility of choosing between 
competing accounts of history. Nevertheless, even with the 
implementation of all of the mechanisms described to aid courts in 
historical inquiry, ultimately these approaches cannot fully 
ameliorate the unsuitability of courts to conduct responsible 
historical analysis because originalism poses questions that historical 
scholarship is not designed to answer.  

by historians cannot properly satisfy the Daubert factors because "[h]istorical 
findings cannot be tested, nor can they be attributed an error rate").  

85. Kumho Tire Co., 526 U.S. at 141.  
86. Festa, supra note 70, at 538.  
87. Id.
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VI. CONCLUSION 

The practical shortcomings of the employment of historical 
analysis to reach constitutional conclusions should give serious 
pause to originalists. Despite many advances in historical 
scholarship, "law office history" remains pervasive in legal advocacy 
and originalist adjudication. Judges simply lack the proper training 
to interpret historical facts, place those facts in their larger historical 
context, and assign the proper weight to historical analyses. Even 
with the assistance of historians, judges without historical training 
lack the sophistication to choose properly between competing 
accounts of history or to understand how two competing views may 
not be mutually exclusive. Moreover, historians are ill-suited to 
engage in the legal advocacy framework because the goals and rules 
of the discipline of historical scholarship are, in many regards, 
irreconcilable with the adversarial nature of legal advocacy. With no 
meaningful mechanism in place to verify the reliability or accuracy 
of historical analyses, originalism writes courts a blank check to 
construct historical arguments to reach their desired legal outcomes.  
Reliance upon historical analysis empowers jurists to engage in 
judicial activism under the guise of adherence to the original public 
meaning of the Constitution.  

Contrary to the assertions of many originalists, originalism 
does not deter or diminish judicial discretion; in many regards, 
originalism simply enables activist jurists to hide the ball. Not only 
does originalism permit jurists and advocates to distort historical fact 
in favor of their own biases or desired legal conclusions, but also 
many judges and advocates haphazardly analyze history without 
proper training or understanding of historical context. Despite the 
proposed solutions that may help to ameliorate originalism's 
shortcomings and provide a more workable model, these risks cannot 
be eliminated entirely. These concerns should raise serious 
questions about the employment of originalism in future 
adjudication. In the majority of cases, courts cannot responsibly 
administer the originalist model and should abandon it in favor of 
more workable models.

[Vol. 34:1212
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