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Preface

exas guardianship proceedmgs can be intrusive, burdensome and costly.

Practitionérs should be aware of the many alternatives to guardlanshlp that are
available to Texas residents. This guide provides an overview of those alternatives,
including specific forms that can be used to avoid a court-supervised administration
of affairs. Great care should be taken to alter the forms to your particular situation. -

This guide, previously published as Contingency Planning: The Texas
Practitioner’s Guide to Powers of Attorney and Other Alternatives to Guardianship,
has been expanded to include additional resources to assist with avoiding an
unnecessary guardianship and updated to reflect legislative changes that have
occurred since the previous publication. These changes will serve to improve this
valuable resource for Texas attorneys.

This Committee appreciates the contnbutlons of the Real Estate Forms
Committee in providing the special durable power of attorney for real estate
transactions. If you have suggestions or an alternative to a guardlanshlp proceeding
that is not covered by this guide, please contact TexasBarBooks at the State Bar of
Texas with your suggestions.

Sarah Patel Pacheco, Chair
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A Road Map to Guardianship Alternatives

§1 Scope of Book

This book contains a discussion of various tools that may be used when one is caring
for a minor or a person with infirmities or illness or when managing the affairs of
someone who is unavailable to make decisions for other reasons. The Texas Disci-
plinary Rules of Professional Conduct require an attorney to “take reasonable action

to secure the appointment of a guardian or other legal representative for, or seek other
» protective orders with respect to, a client whenever the lawyer reasonably believes
that the client lacks legal competence and that such action should be taken to protect
the client.” Tex. Disciplinary Rules Prof’l Conduct R. 1.02(g). However, there are
many situations in which the time and expense of creating a guardianship is not in the
best interests of the client. Events that may be anticipated, such as travel or planned
surgery, may be addressed with a number of tools that allow a family to manage their
affairs without interruption. Assets belonging to minors or the infirm may be adminis-
tered in a number of ways, depending on the circumstances, without the appointment
of a guardian of the estate. This volume is des1gned to help the attorney aid the client
in addressing these types of situations in a timely and cost-efficient manner.

§2 'Bank Accounts

A joint account established in the name of the client, before incapacity, and the name
of one or more responsible individuals will permit one person to write checks on or
withdraw funds from another’s checking or savings account. Tex. Prob. Code §§ 436—
450. A “convenience account,” which permits the cosignatories to draw off the
account during the depositor’s life to benefit the depositor or to pay his obligations,
may also be considered. Tex. Prob. Code § 438A. Under this option, the convenience
signer has no ownership rights in the account, before or after the death of the deposi-
tor, nor does the convenience signer have any right to pledge the assets of the account.

Convenience signers may also be added to other multi-party accounts, such as joint
tenancy with right of survivorship, pay-on-death, or trust accounts, without granting
ownership rights to the convenience signer. Tex. Prob. Code § 438B.
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§3 Appointment of Representative Payee for Receipt of Social
Security Benefits ;

Many elderly and disabled persons receive Security Retirement Income or Supple-
mental Security Income (SSI) benefits. The Social Security Administration provides
for the appointment of a “representative payee” to receive the appropriate benefits on
behalf of the retired or disabled person if that person is unable to process or manage
the funds. See 42 U.S.C. § 1383(a)(2); 20 C.F.R. §§ 416.601—.665. No legal determi-

nation of incapacity is required. 20 C.F.R. § 416.601. '

The power of a court-appointed guardian of the estate to receive and manage these
benefits is subordinate to that of a representative payee. The Social Security Adminis-
tration may deny a court-appointed guardian of the estate the right to receive the
ward’s SSI and retirement benefits and may appoint another individual as representa-
tive payee.

If guardianship is needed only because the disabled person cannot process or manage
a retirement or SSI check, guardianship may be avoided by having a representative
payee appointed. The local Social Security Administration office can provide applica-
tion forms and further information about the retirement or SSI program.

§ 4 Guardianship of Veterans and Dependents

§ 4.1 Introduction

When administering a guardianship estate for an incapacitated veteran or dependent
of a veteran who receives funds from the Department of Veterans Affairs (VA), the
guardian should be aware of the authority and right of the VA to participate in various
guardianship matters.

§4.2 Authority

The authority of the Department of Veterans Affairs is generally stated in 38 C.F.R.
§§ 13.1-.111, which includes citations to the applicable United States Code sections.

§4.3 Recipient of Funds

The Department of Veterans Affairs (VA), through the Veterans Service Center Man-
ager, has authority to select and appoint or recommend appointment of the person or
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legal entity to receive VA benefits in a fiduciary capacity. 38 C.F.R. §§ 13.55-.63. The
VA has authority to make an independent determination whether to pay benefits to a
court-appointed guardian or an alternative payee of its own selection, including the
veteran in certain cases. 38 U.S.C. § 5502; 38 C.F.R. §§ 13.55-.63. The VA may wish
to use a third-party alternative payee (called a legal custodian) as an alternative to a
court-administered guardianship. 38 C.F.R. § 13.58. In these circumstances, the custo-
dian is still required to account to the VA on an annual basis but no bond is required
and no applications for expenditure of funds are required. See 38 U.S.C. § 5502; 38
C.FR. § 13.102. The main disadvantages of a legal custodianship are that (1) the cus-
todian lacks legal standing to deal with real property and assets other than VA funds,
(2) a custodian is not a legal entity who can file suit on behalf of the veteran, and (3)
few safeguards exist to protect the veteran’s funds against misappropriation by the
custodian. ‘

§4.4 Duty of Department of Veterans Affairs

The Department of Veterans Affairs is charged with the duty to oversee the use of
funds paid for a veteran’s benefit or to a veteran’s dependent to ensure the funds are
properly used. 38 U.S.C. § 5502; 38 C.F.R. § 13.100. This duty and authority extend
to requiring an account and to reviewing investments made by a court-appointed
guardian. 38 C.F.R. §§ 13.104, 13.106.

§4.5 Creditors

Benefits from the Department of Veterans Affairs (VA) are exempt from claims of
creditors and state and local taxing authorities either before or after receipt. 38 U.S.C.
§ 5301(a); 38 C.F.R. § 13.111. However, any portion of VA benefits paid in lieu of
military retirement pay is subject to garnishment for child support. 42 U.S.C. § 659.

§ 4.6 Benefits

Numerous benefits and programs are available to veterans and their dependents,
including disability compensation and benefits, allowance for dependents, pensions,
education and training, vocational rehabilitation, home loan guarantees, insurance
programs, burial benefits, survivor benefits, and health-care benefits.
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§ 4.7 . Assistance

Additional information may be obtained by contacting the nearest area Department of
Veterans Affairs (VA) office or representative. The toll-free telephone number of the
VA is 1-800-827-1000. The VA’s Web site is at www.va.gov. The VA currently has
two regional offices in Texas. The Houston regional office serves much of East Texas,
the Gulf Coast area, and the southern Rio Grande Valley, including Harris, Bexar, Jef-
ferson, and Victoria counties. The Waco regional office serves North and West Texas,
- including Dallas, Tarrant, Potter, and El Paso counties, and much of the Hill Country,
including Travis County. '

§5 Payment of Employees Retirement System Funds

Texas Employees Retirement System (ERS) funds owed a minor may be paid directly
to and managed by the beneficiary’s parent. Tex. Att’y Gen. Op. No. H-1214 (1978).
The attorney general’s opinion relies on two provisions as support for this conclusion.
First, a parent has authority to manage the estate of a minor child without court
appointment of a guardian. Tex. Fam. Code § 151.001(a)(4). A parent may also
receive, hold, -and disburse funds for the minor’s benefit. Tex. Fam. Code
§ 151.001(a)(8). Thus, a parent may receive and manage a minor child’s ERS benefits -
without guardianship administration. Tex. Att’y Gen. Op. No. H-1214. Guardianship
of a minor may be avoided if the sole property of the minor consists of a right to
receive ERS funds, and these funds may be paid directly to the parent to be managed
for the benefit of the minor.

§6 Managihg and Possessory Conservatorship for Minor

In suits affecting the parent-child relationship, defined by Tex. Fam. Code
§ 101.032(a), state district courts are empowered to appoint managing and possessory
conservators for minor children. Tex. Fam. Code §§ 153.005-.006. The rights and
duties of nonparent possessory conservators are prescribed by Tex. Fam. Code
§ 153.376. A nonparent managing conservator has the right to physical possession of
the minor; the duty to care for, control, protect, and provide support and education for
the minor; and the power to consent to medical treatment for, make decisions of legal
significance concerning, and receive, hold, and disburse funds for the support of the
minor. Tex. Fam. Code § 153.371. . ‘

The statutory rights and duties of a rnanaging conservator have been held to be equiv-
alent to the rights, powers, and duties of guardians of the person. See I re Guardian-

6
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ship of Henson, 551 S.W.2d 136, 139 (Tex. Civ. App.—Corpus Christi 1977, writ
ref’d n.r.e.). Although a detailed account of use of the preemptive appointment of a
managing consérvatorship in lieu of guardianship is beyond the scope of this manual,
it should be considered if a parent is terminally ill and wishes to settle the conserva-
torship premortem. Tex. Fam. Code § 153.007 provides for agreed conservatorships.
See also Tex. Fam. Code § 161.005 (termination of parental rights).

§7 Authorization Agreement for Nonparent Relative

A parent may authorize a grandparent, adult sibling, or adult aunt or uncle to have
decision-making authority for a minor child in regards to health care, insurance cover-
age, school enrollment, school activities, driver’s education, employment, and appli-
cation for public benefits. See Tex. Fam. Code ch. 34. This essentially authorizes the
designee to do anything a guardian of the person could do. ‘

See form 1 in this book.

§8 Removal of Disabilities of Minor

A minor who is (1) either seventeen years old or at least sixteen years old and living
apart from parents, a conservator, or guardian and (2) self-supporting (or married)
may ask the court to legally remove the disabilities ;(')f‘minority for either limited or
general purposes. See Tex. Fam. Code ch. 31.

Although an amicus attorney or attorney ad litem must be appointed, the minor may
~ proceed in his own name, and no next friend is required. Tex. Fam. Code
§§ _31.001(b)., 31.004. If there is a conservator or guardian, they are to verify the
pleadings, but if they are unavailable, the amicus attorney or guardian ad litem shall
verify the pleadings. Tex. Fam. Code § 31.002(b).

The petition isfdecided on a “best interest” standard, and the order must specify
whether the removal of disabilities is limited or general in scope and the purposes for
which disabilities are removed. Tex. Fam. Code § 31.005.

Except for specific constitutional and statutory age requirements, if the disabilities of
the minor are removed for general purposes, the minor then has the capacity of an
adult, including the capacity to contract. Such orders from other states may be effec-
tive when filed in the deed records of any county in this state. Tex. Fam. Code
§ 31.006.
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If the minor is a ward under a pending guardianship in a statutory probate court, the
judge would have the jurisdiction to remove the disabilities, following In re Graham,
971 S.W.2d 56 (Tex. 1998). Otherwise, the district court would have exclusive juris-
diction.

See forms 2 and 3 in this book.

§9 School Admission Procedures

A school district may adopt guidelines to allow admission of nonresident children to
attend school in that school district without the need for a guardianship. Tex. Educ.
Code § 25.001(d).

Also, a school district may adopt guidelines to allow admission of nonresident chil-
dren to school if a grandparent of the child resides in the school district and the grand-
parent provides “a substantial amount” of after-school care for the child. Tex. Educ.
Code § 25.001(b)(9).

§10 Durable Power of Attorney

A durable power of attorney is a written instrument by which a principal appoints and
confers on an attorney-in-fact the authority to perform acts on behalf of the principal.
See Tex. Prob. Code § 482. It may authorize the agent to receive dividends, interest,
and other payments for deposit in the principal’s account, to withdraw funds from
specified accounts, and to use the withdrawn funds for the principal’s support, mainte-
nance, and medical and health needs. See form 4 in this book. The statute provides
other powers to assist with the management of the principal’s estate. See Tex. Prob.
Code §§ 481-506. :

An authorized signature account established in conjunction with a durable power of
attorney while the depositor or principal still has full capacity may help to avert the
need for a guardianship of the estate if the principal later becomes unable to manage
his financial affairs. Texas savings and loan associations may continue to recognize
the written authorization of an attorney-in-fact to withdraw funds from a depositor’s
account even though the depositor has become incapacitated, as long as the associa-
tion has not received notice of the revocation of the authorization. Tex. Fin. Code
§ 65.107(a). Written notice of the depositor’s legal adjudication of incapacity consti-
tutes notice of revocation. Tex. Fin. Code § 65.107(b). This provision, however,
serves to protect the savings and loan association. It does not alter settled law that the
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agency relationship established through a nondurable power of attorney terminates on
the principal’s incapacity. Because savings and loan associations generally do not rec-
ognize the authority of the attorney-in-fact after the principal becomes incapacitated,
the power of attorney executed in conjunction with the authorized-signature account
should be made durable. See Tex. Prob. Code § 496.

§11 Financial Durable Power of Attorney

If a power of attorney was executed before September 1, 1997, consideration should
be given to replacing it with the new version discussed in the Durable Power of Attor-
ney Act, Tex. Prob. Code §§ 481-506. See form 4 in this book.

Several significant improvements were made by the 1993 and 1997 statutory changes,
including the following:

1. The power of attorney does not terminate unless the document provides a
specific termination date. Tex. Prob. Code § 483.

2. A principal is bound by the agent’s acts notwithstanding the incapacity or
disability. Tex. Prob. Code § 484.

3. When a guardian is appointed, the agent can be made to account for all
actions under the power of attorney no matter when the actions were taken.
Tex. Prob. Code § 485.

4. Any person who, in good faith, relies on the power of attorney without
notice of its revocation; the death, divorce, or annulment of the principal; or
the appointment of a guardian, is protected. Tex. Prob. Code § 486. The
agent may execute a self-serving affidavit to establish the existence of this
good-faith reliance. This affidavit is permitted to state the principal’s spe-
cific disability or incapacity. Tex. Prob. Code § 487.

5. The power of attorney must be recorded only if it covers real property. See
Tex. Prob. Code § 489.

6.  Appointment of a spouse as agent is automatically revoked on divorce or
annulment. Tex. Prob. Code § 485A.

7. Unless otherwise instructed, the principal must strike out powers not given
rather than initial those given. Tex. Prob. Code § 490.



§11 ' ' ‘ A Road Map to Guardianship Alternatives

8. The agent is permitted to make gifts as long as they do not exceed the
amount of annual exclusions allowed from federal gift tax for the calendar
year of the gift. Tex. Prob. Code § 490. o '

9.  The form now defines when the principal is disabled or incapacitated and
how this will be determined. Tex. Prob. Code § 490.

10. The agent is permitted to exercise the power to manage and supervise inter-
ests in real property, including oil, gas, and mineral interests. Tex. Prob.
Code § 492(4)E).- -

11. A durable power of attdrney may be effective either immediately or on the
" incapacity of the principal. Tex. Prob. Code § 490.

§12 ‘Real Estate Power of Attorney

Durable powers of attorney used in real estate transactions should be filed in the
county in which the principal resides and in the county or counties in which the real
property is located. See Tex. Prob. Code § 489. Several other important requirements
' _for such powers of attorney are addressed in the statute. Tex. Prob. Code § 490 sets
forth a statutory form of durable power of attorney. A form of durable power of attor-
ney for use in real estate transactions incorporating the statutory requirements is
included as form 5.

§13  Medical Power of Attorney

A medical power of attorney allows an individual to designate an agent to consent to
medical treatment. See Tex. Health & Safety Code §'166.15 1. This power of attorney
is not required to be notarized, but a separate, detailed disclosure statement is
required. Tex. Health & Safety Code §§ 166.162—.164. See forms 6 and 7 in this book.
The medical power is revoked by (1) oral or written notification by the principal to the
- agent or health-care provider “or by any other act evidencing-a specific intent to
revoke the power,” without regard to the principal’s capacity; (2) the execution of a
subsequent power of attorney; or (3) divorce if the agent is a spouse unless the power
provides otherwise. Tex. Health & Safety Code § 166.155.

§14 Authorization to Consent to Medical Treatment

In 1999, the Texas legislature consolidated the statutory provisiOﬁs for directives to -
physicians and medical powers of attorney into chapter 166 of the Texas Health &

10
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Safety Code. A directive to physicians allows one to designate, before the need arises,
instructions on the use or withholding of life-sustaining procedures. The Code pro-
vides -a specific form but does not mandate its use. Tex. Health & Safety Code
§ 166.033. See form 8 in this book. The form is called “Directive to Physicians and
Family or Surrogates.” Some attorneys and clients find the form’s division of medical
conditions into categories—irreversible and terminal—confusing. An irreversible
condition is one with at least a six-month life expectancy; a terminal condition refers
to one with a life expectancy of less than six months.

A person must not be incapacitated at the time the directive is executed. Tex. Health
& Safety Code § 166.032. The directive must be signed in the presence of two wit-
nesses or notarized. See Tex. Health & Safety Code §§ 166.032(b), (b—1), 166.036(a).

Under the statute, only one witness must not be related to the declarant by blood or by
marriage, not be entitled to a part of the declarant’s estate, not have a claim against the
patient, not be the attending physician or the employee of the attending physician, not
be involved in providing direct patient care, and not be an officer, director, partner, or
business office employee of the health-care facility in which the patient is located.
Tex. Health & Safety Code § 166.033.

If a patient has not executed a directive and is incompetent or incapable of communi-
cation, the attending physician and the patient’s legal guardian or an agent appointed
under a medical power of attorney may make a treatment decision for the patient. Tex.
Health & Safety Code § 166.039(a). If there is no legal guardian or agent, the attend-
ing physician and one of the following persons in the following priority may decide to

~withhold or 'wjthdraw life-sustaining procedures: the patient’s spouse, reasonably
‘available adult children, parents, or the patient’s nearest living relatives. Tex. Health
& Safety Code'§ 166.039(b).

The directive need not be recorded to be effective, is effective on execution, and may
be revoked at any time without regard to the declarant’s mental state or competency.
Tex. Health & Safety Code § 166.042'

Any health-care provider who acts in compliance with a directive is not liable if the
acts are done in good-faith reliance on the directive. Also, a provider who is unaware
of the directive cannot be liable for acting contrary to it. Tex. Health & Safety Code

*§ 166.045. Instructions in a directive supersede any conflicting instructions given by a
guardian or agent under a durable power of attorney for health care if the directive is
executed at a later time. Tex. Health & Safety Code § 166.008.

11
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Sections 166.151—.166 also provide for a medical power of attorney, forhwﬂy known"
as a durable power of attorney for health care. Section 166.163 provides for a manda-

tory disclosure statement; section 166.164 mandates the form of the medical power of
attorney. If no directive has been issued, an agent named in the medical power of -
attorney may act on behalf of his principal. The witness requirements are similar to
those of the directive to physicians and family or surrogates. ' ‘ '

The cost of providing the nécessary medical treatment must be paid by(tfle patient és’
if he had given the consent. Tex. Health & Safety Code § 166.161. '

A surrogate decision maker, physician, or medical treatment providér who acts in .
good faith will not be subject to either criminal or civil liability for the acts. Tex. -
Health & Safety Code § 166.160. ‘ ’

§15 ~ Consent of Nonparent under Family Code .

“The Texas Family Code provides that when a parent is unavailable to consent to den-
tal, medical, psychological, and surgical treatment of a child, a person authorized by
statute may consent to such treatment. Tex. Fam. Code § 32.001(a). A parent may also .
delegate authority to consent to others not authorized by statute. See form 9 in this
book.

§ 16 Emergency Care

No consent for treatment is required for a minor who is suffering from "Whét reason- ;
ably appears to be a life-threatening injury or illness and whose parent, managing or
possessory conservator, or guardian is not present. Tex. Health & Safety Code
§ 773.008(3). A similar provision applies to unconscious adults. Tex. Health & Safety
Code § 773.008(1). ‘

§17 Out-of-Hospital Do-Not-Resuscitate Order

A person who is terminally ill or the legally authorized representétive for such a pér— '
son may direct that health-care professionals operating in an out-of-hospital situation

not initiate or continue certain life-sustaining procedures. Tex. Health & Safety Code. -

§8§ 166.081—.102. Only certain designated life-sustaining procedures ma’ji be the sub-
ject of the order. Tex. Health & Safety Code § 166.081(6)(A). This directive must be ' _
executed on a form specified by the Texas Board of Health, and, among other requlre-
ments, it must include— :
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1. atitle that readily identifies the document as an out-of-hospital do-not-
resuscitate (DNR) order;

2. a statement that the directive was prepared and signed by the person’s
attending physician; and

3. places for the names and signatures of two qualified witnesses or the notary
public’s acknowledgment and for the name and signature of the attendlng
physician.

Tex. Health & Safety Code § 166.083.

The dlrectlve is effective on execution and need not be recorded, and there is no
advantage to-the client in creating a public record. Tex. Health & Safety Code
- § 166.082(g). Any health-care provider who acts in compliance with and in good-faith
reliance on such an order cannot be subjected to criminal or civil liability. In addition,
*if the health-care provider is not aware of the order, or if the DNR identification
device is not present, there is no liability for acting contrary to the order. Tex. Health
& Safety Code §§ 166.094—.096.

8§18 End-Stage Planning and Palliative Care—Statement of Intent

With or without legal assistance, a person may express his wishes and desires as to
treatment decisions as disability or death approaches. Statutes underlying the various
advance directive documents include referencé to the patient’s wishes or intent, if
known, and Texas law requires that the patient’s wishes, if known, are to be followed.
See, e.g., Tex. Health & Safety Code §§ 166.039, 166.152(e)(1), 313.004(c).

A careful statement of the person’s intent with regard to end-of-life treatment choices,
surrogate decision making, and palliative care choices, even if not fully compliant as a
medlcal power of attorney or directive to physicians, may still function as a clear
statement of the patient’s intent. An excellent approach would be to execute the statu-
~ tory medical power of attorney and directive to physicians and attach them to the
statement of intent. By providing a clear outline of the patient’s wishes, the statement
of intent may help to address potential uncertainties with regard to end-stage planning
and palliative care that may not be addressed in other directives prescribed by statute.
" The statement of intent may provide useful guidance when another authorized direc-
tive does not cover a specific circumstance or is unclear regarding the patient’s
‘wishes. Practitioners should use caution to ensure that other directives and advance
planning documents authorized by the client are consistent with the client’s statement
“of intent.
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A statement of intent is included as form 10 in this book for illustrative and discussion
purposes. It is similar to “Five Wishes,” a copyrighted end-stage planning document
that combines a health-care power of attorney, a directive to physicians, and end-
stage planning statements. (See www.agingwithdignity.org/five-wishes.php.) “Five
Wishes” meets the legal requirements for end-stage planning documents in forty-two
states. However, because of statutory restrictions in Texas, “Five Wishes” cannot be
used in Texas. The included form should be used as an example only and is not derived
from any statute. Further, there is no case law upholding the use of such a statement,
and it is unclear what the legal effect of such a document is under Texas law. The sam- -
ple form provides a broad range of circumstances and issues that can be addressed in
the statement of intent, but it is not exhaustive. The form should be adapted as neces-
sary to accurately reflect the person’s wishes in specific circumstances, including the
specification of certain time frames and percentages relating to medical treatment (for
example, no CPR is to be performed unless it is done within seven minutes of cardiac
arrest). Although completing a statement of intent does not require legal assistance, per-
sons completing the form are encouraged to do so in consultation with an attorney and
the client’s doctors. Any completed form must be based specifically on the person’s
expressed intent.

§19 Surrogate Decision Making
§19.1 Incapacitated Individuals and Inmates

Incapacitated individuals in a hospital or nursing home, receiving services through a
“home and community support services agency,” or who are adult inmates of a county
or municipal jail may have nonemergency medical decisions made without the neces-
sity of a guardianship. See Tex. Health & Safety Code §§ 313.001-.007.

“Incapacity” is defined as “lack[ing] the ability, based on reasonable medical judg-
ment, to understand and appreciate the nature and consequences of a treatment deci-
sion, including the significant benefits and harms of and reasonable alternatives to
any proposed treatment decision.” Tex. Health & Safety Code § 313.002(5).

Any medical treatment consented to under the surrogate decision-making statute must -
be based on knowledge of what the patient would desire, if known. Tex. Health &
Safety Code § 313.004(c). '

Decision Maker Priority: Decision-making priority is given in the following
order: (1) to the patient’s spouse; (2) to an adult child of the patient, with the waiver
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and consent of all other qualified adult children of the patient to act as the sole deci-
sion maker; (3) to a majority of the patient’s reasonably available adult children; (4) to
the patient’s parents; (5) to the individual clearly identified to act for the patient by the
patient before the patient became incapacitated; (6) to the patient’s nearest living rela-
tive; or (7) to a member of the clergy. Tex. Health & Safety Code § 313.004(a).

Surrogate decision making does not (1) replace the authority of a guardian nor of an
agentunder a medical power of attorney, (2) authorize treatment decisions for a minor
unless the disabilities of minority have been judicially removed, or (3) authorize
patient transfers under Health & Safety Code chapter 241. See Tex. Health & Safety
Code § 313.003.

Limitations on Types of Consent: The surrogate decision maker cannot consent to
(1) voluntary inpatient mental health services, (2) electroconvulsive treatment, (3) the
appointment of another surrogate decision maker, (4) emergency decisions, or (5)
end-of-life decisions (extending or withdrawing life support). Tex. Health & Safety
Code §§ 313.003(a)(1), 313.004(d). Additionally, if the patient is an adult inmate of a
county or municipal jail, a surrogate decision maker may not consent to (1) psycho-
tropic medication, (2) involuntary inpatient mental health services, or (3) psychiatric
services calculated to restore competency to stand trial. Tex. Health & Safety Code
§ 313.004(e).

Limitations on Period of Consent for Inmate: A surrogate decision maker for an
adult inmate may consent to medical treatment on behalf of the inmate patient only
for the earlier of 120 days from the day after the date the surrogate decision maker
agrees to act or the date the inmate is released from jail. Following the period of con-
sent, only the patient or the patient’s appointed guardian (of the person) may consent
~ to medical treatment. See Tex. Health & Safety Code § 313.004(f). Presumably, surro-
gate decision making would be available if the patient then otherwise qualified under
the surrogate decision-maker statute.

Withdrawal of Life Support: If there is no Directive to Physicians and there is no
guardian, making a treatment decision that may include withholding or withdrawing
life-sustaining treatment is to be made pursuant to Health & Safety Code section
166.039. The protocol for such a decision is, in descending order of availability—
1. the atfending physician and the patient’s legal guardian or agent under a
medical power of attorney;

2.  the attending physician and either:
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a.  the patient’s spouse;

b.  the patient’s reasonably available adult children;
c.  the patient’s parents; or

d.  the patient’s nearest living felative; or

3. the attending physician and another physician who is not involved in-the
treatment of the patient or who is a representative of an ethics or medical
commiittee of the health-care facility in which the person is a patient.

Tex. Health & Safety Code § 166.039(a), (b), (e)..
Documenting Consent: The attending physician is required to—

1. describe the patient’s incapacity in the patient’s medical record;
2,  describe the proposed medical treatment;

3. make areasonably diligent effort to contact or cause to be contacted the per-
sons eligible to serve as surrogate decision makers; and ’

4. document the efforts to contact those persons in detail in the patient’s medi-
cal record.

Tex. Health & Safety Code § 313.005(a), (b).

If a surrogate decision maker consents to medical treatment on behalf of the patient,
the attending physician records the date and time of the consent and signs the patient’s
medical record. The surrogate decision maker countersigns the medical record or
signs an informed consent form. Tex. Health & Safety Code § 313.005(c).

The statute provides for the surrogate consent to be given other than in person, pro- -
vided that the consent is documented in the patient’s medical record, signed by the
staff member receiving the consent, and countersigned by the surrogate decision
maker as soon as possible. Tex. Health & Safety Code § 313.005(d). ‘ '

Costs of Treatment: The statute does not make the surrogate decision maker liable
for the cost of treatment. The result is the same as if the patient had consented to the -
treatment. Tex. Health & Safety Code § 313.006.

Limitation on Liability: The surrogate decision maker, attending physician, hospi- .

tal, nursing home, home and community support services agency, and their agents are
not subject to criminal or civil liability or professional liability, provided all of the
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parties are ‘actihg in good faith and the medical treatment consented to does not con-
stitute a failure to exercise due care. Tex. Health & Safety Code § 313.007.

‘Disputes regarding the right to act as a surrogate decision maker are to be resolved by
courts with probate jurisdiction. Tex. Health & Safety Code § 313.004(b).

§19.2 . Persons with Mental Retardation

Surrogate decision making for persons with mental retardation is a more specialized
form of surrogate decision making that allows an individual surrogate decision maker,
a surrogate consent committee, and an interdisciplinary team to interact to make
major medical and dental decisions (including the administration of psychotropic
medications and behavior interventions) and release medical records for persons who
reside in an intermediate care facility for mentally retarded persons. The statute also
allows other nonmedical decisions to be made by the committee or surrogate decision
- maker. See Tex. Health & Safety Code ch. 597; 40 Tex. Admin. Code §§ 9.281—.295.

Note: HousefBill 1481, passed in the 2011 legislature, is the Texas implementation
of its federal counterpart Rosa’s Law (Pub. L. No. 111-256, 124 Stat. 2643-2645
(2010)), which directs the legislature and state agencies to replace, as appropriate, the
term “mental retardation” with the term “intellectual disability.” See Acts 2011, 82nd
Leg., R.S., ch. 272 (H.B. 1481), eff. Sept. 1, 2011 (adding Tex. Gov’t Code ch. 392).
Although House Bill 1481 took effect in September 2011, until. the Texas Probate
Code and other relevant statutes are amended, the “Person First” legislation is direc-
tory only. As the statutory language has not changed to reflect this law, it is necessary
to track ex1st1ng statutory language in order to be compliant with the current statutes.

§20 Interventional Alternatives

§ 20.1 l?mergency Order for Protective Services

A person who lacks the capacity to consent to medical services and who is in a situa-
tion posing an immediate threat to his life or physical safety may, upon (1) the filing
of a verified petition, (2) the appointment of an attorney ad litem, and (3) a finding of
reasonable cause at a hearing for that purpose, be removed by Adult Protective Ser-
vices to treatment and examined within seventy-two hours. Tex. Hum. Res. Code
§ 48.208. The removal may last no longer than seventy-two hours unless extended by
the court for up to thirty days. An application for temporary and permanent guardian-
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ship usually follows. This order should not be confused with a domestic violence pro-
tective order issuable under chapter 5 of the Texas Code of Criminal Procedure.

- § 20.2 Court-Ordered Mental Health Services

In the case of a chronically mentally ill person, a temporary involuntary commitment
may be preferable to a guardianship. A guardianship, with its attendant removal of
functional rights and the requirement that it usually be in place for at least a year, may
be too restrictive once the patient/ward has been stabilized with medication. Commit-
ment provisions for persons who are chemically dependent, persons with mental retar-
dation, and persons with certain communicable diseases are also available in limited
circumstances. See Tex. Health & Safety Code chs. 81, 462, 571, 574.

§203 Driving Issues—License Renewal in Person over Age Seventy-
Nine and the “Re-Test Request”

Texas drivers aged seventy-nine or older can no longer renew a driver’s license by
mail or electronic means; they must renew the license in person at an authorized
license renewal station. Tex. Transp. Code § 521.274(b)(3). In addition, drivers aged
eighty-five and older will now have to renew every two years, rather than every six
years. Tex. Transp. Code § 521.2711.

A potential ward who refuses to stop driving may be reported to the Department of
Transportation by a physician, a family member, or a peace officer if the person’s
driving capability is impaired. Information in the license renewal application or on the
driving record may prompt a reexamination. The reexamination involves an interview
and may also involve a vision test, a written test, and/or a driving test.

It is possible for the applicant in a guardianship or the ad litem to request the court to
make a request to the Department of Public Safety for the proposed ward to be re-
tested under DPS regulations to determine the proposed ward’s suitability to continue
to drive. See form 11 in this book.

§21 Designation of Guardian in Event of Later Incapacity or Need
for Guardian

A designation of gﬁardian before a need arises may be executed before incapacity.

Tex. Prob. Code § 679. A statutory form is provided, but the statutory form is not
mandatory. This form should be filed with the application to appoint a guardian. In
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addition, this instrument may be used to designate those not desired to be appointed
guardian. See form 12 in this book. The designation may be revoked in the same man-
ner as a will under section 63 of the Probate Code. The designation need not be
recorded to be effective, and there is no advantage to the client in doing so.

Under the Probate Code, however, a previously appointed guardian may be removed
and replaced by the subsequent appointment of a person with a prior right to be a
guardian. See Tex. Prob. Code § 759(b)—(e), (h); see Novak v. Schellenberg, 669
S.W.2d 162 (Tex. App.—Corpus Christi 1984, no writ); Bell v. Grossenbacher, 432
S.W.2d 575 (Tex. Civ. App.—San Antonio 1968, writ ref’d n.r.e.). This prior right
may be waived in writing or by implication based on the person’s conduct. See Estate
of Morris v. First International Bank, 664 S.W.2d 132, 134 (Tex. App.—San Antonio
1983, no writ). -

A person who holds a right to act as guardian that is superior to that of the appointed
guardian must bring the application for his subsequent appointment. Tex. Prob. Code

§ 759(f).

§22 Declaration of Appointment of Guardian for Children in
Event of Death

The last surviving parent may direct the appointment of a guardian of the children.
Tex. Prob. Code §§ 676(d), 677(b), 677A. A statutory form is provided, but any form
that clearly indicates the declarant’s intention may be used; see form 13 in this book.
The declaration must be attested to by two credible witnesses fourteen years of age or
older and must have attached a self-proving affidavit signed by the declarant and wit-
nesses. The declaration is effective on execution and may be revoked in the same
manner as a will under section 63 of the Probate Code. The declaration may be filed at
any time after an application to appoint a guardian has been filed and does not need to
be recorded to be effective. See Tex. Prob. Code § 677A(d).

§23 Declaration for Mental Health Treatment

A declaration may be made for mental health treatment in the event of future incapac-
ity. A statutory. form is provided that makes these treatment designations effective.
Tex. Civ. Prac. & Rem. Code § 137.011. See form 14 in this book.

Significant factors that affect this declaration include the following:
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1. The declarant must not be incapacitated at the time the declaration is made.

2. A preference or instruction may consist of either a consent to or refusal of
any treatment.

3.  The declaration is effective on execution and expires three years after the
date of execution or on revocation. But if the person is incapacitated on the
expiration date, the declaration remains effective unt11 the person is no lon-
ger incapacitated. o '

4.  The declaration must be signed in the presence of two witnesses. Civil Prac-
tice and Remedies Code section 137.003(b) lists persons who, because of
their relationship to the declarant, may not serve as witnesses.

5. Any health-care provider who acts in compliance with the declaration is not
- subject to criminal or civil liability if the acts are done in good-faith reliance
on the declaration. In addition, if the provider was not provided with a copy
of the declaration and was unable to determine whether a declaration
existed, there is no liability for acting contrary to it.

6. = The declaration may be disregarded only if the person is under an involun-
tary commitment or if an emergency exists and the patient’s instructions
have not been effective in avoiding the emergency.

7. The instructions in the declaration supersede Any conflicting instructions
given by a guardian or agent under a durable power of attorney for health
care. . ‘

Tex. Civ. Prac. & Rem. Code §§ 137.001-.011.

§24 Payment of Claims without Guardianship

Any debtor may discharge debts to a minor, an incapacitated person, or a former ward
by paying the owed funds to a county clerk. Tex. Prob. Code § 887. This provision
eliminates the need for a guardianship proceeding. The right to receive such payment
must be 11qu1dated and uncontested in any pending lawsuit, and each payment must
not exceed $100 000. Tex. Prob. Code § 887(a).

Payment to a resident minor or incapacitated person, referred to as the “creditor” in.
the statute, should be made in the county in which the creditor resides. Tex. Prob. .
Code § 887(a). Payment to a nonresident should be made in any county in which the
nonresident creditor owns real property. If the nonresident creditor is not known to
own real property in Texas, payment may be made in the county in which the debtor
resides. Tex. Prob. Code § 887(e). See form 15 in this book.
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The receipt issued by the county clerk binds the creditor as of the date and to the
extent of the payment. The clerk must immediately notify the court and the creditor of
the payment. As soon as the money has been deposited, the clerk will invest it in
accordance with court order for the account of the minor or the incapacitated person.
Tex. Prob. Codb § 887(a). Not later than Ma'rchvl of each calendar year;, the clerk will
report to the court on the status of the investment. Tex. Prob. Code § 887(b).

The creditor’s unestranged spouse, father, or mother may apply to the court to with-
draw money for the use and benefit of the creditor. Tex. Prob. Code § 887(c). See
forms 16 and 17. If there is no spouse and no parent alive and residing in Texas, the
resident person with actual custody of the creditor may apply to withdraw the funds.
The person maklng withdrawal must give a bond in double the amount of money on
deposit, conditioned on use of the money as directed by the court for the benefit of the
creditor. Tex. Prob. Code § 887(c). Note that there is no provision for withdrawal by
the guardian of a nonresident.

The custodian must file a sworn accounting with the county clerk when the money has
been expended in accordance with the orders of the court. The court’s approval of this
~accounting releases the custodian and the suretles on the custodian’s bond from 11ab11—
ity. Tex. Prob. Code § 887(d).

If the money is not withdrawn by a custodian, the creditor on whose behalf it was
deposited may withdraw it when the creditor’s disability is removed. If the person
entitled to the money dies before it is withdrawn, that person’s personal representa-
tives or heirs may withdraw it. In either case, the withdrawal may be without bond,
simply by obtaining a court order directing the clerk to deliver the money to the per-
son or persons entitled to it. Tex. Prob. Code § 887(f).

Payment of claims of less than $10,000 to charitable institutions for the benefit of
incapacitated inmates is also allowed. Tex. Prob. Code § 887(g).

§ 25 Management of Funds Recovered for Minor or Incapacitated
Person in Lawsuit Brought by Next Friend or Guardian Ad
Litem

A next friend may represent and sue on behalf of minors and 1ncapac1tated persons
who have no legal guardian. Tex. R. Civ. P. 44. A guardian ad litem may also repre-
sent the best interests of a minor. See Tex. Prop. Code § 142.001.
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When a judgment is recovered in a lawsuit brought by a next friend, the court .rnay
enter an order authorizing the next friend or another person to take charge of the prop-
erty recovered and administer it for the minor or incapacitated person. Tex. Prop.
Code § 142.002. The person authorized to take charge of the property must execute a
bond conditioned on his using it to benefit the owner under direction of the court and
delivering it and its increase to the person entitled to receive it when so ordered by the
court. Tex. Prop. Code § 142.002(b)(3). If the bond is executed by a solvent Texas
surety company, it must be in an amount equal to the value of the money and property
recovered; a bond not issued by a surety company must be in an amount double the
amount of the recovery. Tex. Prop. Code § 142.002(b)(1).

A next friend is authorized to invest the recovered funds in interest-bearing time
deposits in financial institutions insured by the Federal Deposit Insurance Corpora-
tion. Tex. Prop. Code § 142.004(a)(1)(B). On court order, the clerk of the court may
invest the funds appropriately. Tex. Prop. Code § 142.004(a)(2). If the funds are
deposited in a manner that prevents withdrawal from the financial institution without
a court order, no bond will be required of the next friend with respect to the funds
until they are actually withdrawn. Tex. Prop. Code § 142.004(b). Interest on such an
account will be paid in the same manner as on accounts governed by chapter 117 of
the Local Government Code. Tex. Prop. Code § 142.004(d). On withdrawal of the
funds the court may order them either transferred to a beneficiary who has recovered
capacity or managed under different authority. Tex. Prop. Code § 142.004(c). See sec-
tions 26.3 and 26.4 below for a discussion of trusts created under chapter 142 of the
Texas Property Code.

Practice Pointer: Because neither the Property Code nor the Rules of Civil Proce-
dure provide for any oversight mechanism for next friend management of a minor’s
property, under no circumstances should a nonparent next friend be allowed to seek to
manage the funds personally.

Practice Pointer: Attorneys proceeding in litigation representing a next friend
should be aware that their contingent fee agreements are subject to attack if the next
friend is not the guardian, whether court-appointed or natural. Massey v. Galvan, 822
S.W.2d 309 (Tex. App.—Houston [14th Dist.] 1992, writ denied).

In Stern v. Wonzer, 846 S.W.2d 939, 947 (Tex. App.—Houston [1st Dist.] 1993, no
writ), the contingent fee agreement was limited to one-third, including expenses, upon
the finding that next friends were subject to the same restrictions as guardians.
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Practice Pointer: A dilemma may arise when a personal injury case settles and no
consideration is given to the allocation of the award between the survival and wrong-
ful death causes of action. This can lead to complicated tax issues, as well as potential
problems with creditors who have had their claims approved in the probate case and
are waiting for the estate to receive its share of the survival cause of action. See Texas
Health Insurance Risk Pool v. Sigmundik, 315 S.W.3d 12 (Tex. 2010); Elliott v. Hol-
lingshead, 327 S.W.3d 824 (Tex. App.— Eastland 2010, no pet.).

§ 26 Trusts

§ 26.1 Purpose and Function

Guardianship of an incapacitated person may sometimes be avoided through effective
use of an inter vivos or testamentary trust.

§ 26.2 Inter Vivos Revocable Trust for Grantor

An inter vivos (or living) revocable trust may be created to plan for an individual’s
own needs in the event of later incapacity. Placing assets in trust provides a flexible
method of handling financial affairs in case of later disability and may avoid the need
for a future guardianship. For general information on trusts, see Tex. Prop. Code ch.
112.

Often the individual will serve as initial trustee of an inter vivos trust that he estab-
lishes as grantor and will name a successor trustee to take charge if the grantor
becomes incapacitated. Alternatively, the trust agreement may provide that the
grantor initially act as advisor to the trustee, who is bound to follow the grantor’s
instructions in managing the trust property as long as the grantor remains capacitated.
The trust instrument may set the terms for determining incapacity, usually by a letter
or certificate from the grantor’s attending physician. The attorney should also explore
the possibility of structuring the trust so that it becomes irrevocable if the grantor
becomes incapacitated. '

A revocable trust offers no tax advantages to the grantor. Income from the trust is
taxed to the grantor because it passes to him during his lifetime; at his death, the trust

property will be taxed for federal estate tax purposes as part of his gross estate.

If an inter vivos trust is coupled with a durable power of attorney, the trust may be
minimally funded when created. The durable power of attorney should give the agent
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power to transfer specified additional assets to the trust if the grantor becomes inca-
pacitated. This arrangement avoids unnecessary trust management and fees and leaves
the grantor’s assets free until the need for trust administration actually'arises. The
grantor thus retains both legal and equitable title to his assets as long as he has capac-
ity to manage them and yet is assured that his affairs will be properly managed with-
out the need for a guardian if he later becomes incapacitated.

The trust agreement governing disbursement of income and principal should be
drafted-to meet both present and future needs of the grantor. A common trust provi-
sion is that, before disability, the trustee will pay over to the ‘gra'ntor all the income of

“the trust. Should disability occur, the trustee will pay over for the benefit of the
grantor any income and principal necessary to support and maintain the grantor. The
trust agreement may further provide for termination of the trust at the grantor’s death .
and for delivery of the trust assets to the executor or administrator of the grantor’s
estate.

§ 26.3 Texas Property Code Section 142 Trusts

On application, a court with jurisdiction over a suit involving a beneficiary may estab-
lish a trust for the beneficiary for the managément of funds accruing under the judg-
ment. See form 18 in this book. The court must find that the establishment of a trust
would best serve the interests of the beneficiary. The decree shall direct the clerk to
deliver the funds owed to the beneficiary under the judgment to a financial institution
as trustee. However, if the value of the principal is $50,000 or less, a person other than
a financial institution may be appointed to serve as trustee if the court finds that it is in
the beneficiary’s best interests. If the value of the principal is greater than $50,000, a
person other than a financial institution may only be appointed to serve as trustee if no
financial institution is willing to serve and the court finds that it is in the best interests
of the beneficiary. Tex. Prop. Code § 142.005. See forms 19, 20, and 21. '

On the petition of a parent, next friend, guardian, conservator, guardian or attorney ad
litem of the beneficiary, the court may appoint a guardian ad litem to investigate
whether the trustee should be removed for failing or refusing to make necessary distri-
butions as required under the terms of the trust. The petitioner will be reimbursed for
reasonable attorney’s fees from the trust, up to $1,000. Tex. Prop. Code § 142.005(k),

o

A trust under Texas Probate Code section 867 may also be created as an alternative to
a section 142 trust or as a less restrictive alternative to guardianship. A statutory court
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may, with the agreement of both parties, transfer a section 142 trust to a guardianship
and modify the;section 142 trust to a section 867 trust in order to provide increased
oversight of the trust for the protection of the beneficiary. Section 867 trusts are dis-
“cussed in section 26.6 below.

264 Mandatory Provisions for Texas Property Code Section 142
[rusts

Statutory requirements for a section 142 trust are as follows:

1. The beneficiary must be either (a) a minor or incapacitated person who has
no legal guardian and is represented by a next friend or an appointed guard-
ian ad litem or (b) a person with a physical disability. Tex. Prop. Code
§§ 142.001(a), 142.005(o). If there is a legal guardian, the appropriate trust
is one established under Tex. Prob. Code § 867. See section 26.6 below for
further discussion of section 867 trusts.

2. The trustee must be a ﬁnanc1al 1nst1tut10n except as provided by Tex. Prop.
Code§ 142.005(m), (n). Tex. Prop. Code § 142. 005(a).

3. + A trustee that is a financial institution shall serve without bond. Tex. Prop.
Code § 142.005(b)(5).

4. The beneﬁc1ary must be the sole beneficiary of the trust. Tex. Prop. Code
§ 142.005(b)(1).

5. The trust must provide for distributions of principal, income, or both as the
trustee determines reasonably necessary for the health, education, support,
or maintenance of the beneficiary. Medicine or treatments approved by a
licensed physician may be conclusively presumed to be appropriate for the
health of the beneficiary. Any income not distributed shall be added to the
principal of the trust. Tex. Prop. Code § 142. 005(b)(2) (3). See form 20 in
this book.

Practice Pointer: If distributions are made using this standard, the beneficiary will
not qualify for state Medicaid assistance. A departure from this standard distribution
is permitted to incorporate “special needs” language necessary to maintain govern-
ment benefits:

Notwithstanding any other provision in this chapter, if the court finds that

it would be in the best interests of the beneficiary for whom a trust is estab-
lished under this section, the court may omit or modify any terms required
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by Subsection (b) if the court determines that the omission or modification
is necessary or appropriate to allow the beneficiary to be eligible to receive
public benefits or assistance under a state or federal program. This section
does not require a distribution from a trust if the distribution is discretion-
ary under terms of the trust.

Tex. Prop. Code § 142.005(g). See section 26.5 below.

6.  The trust must provide that the trustee receive reasonable compensation on
application to and approval of the court. Tex. Prop. Code § 142.005(b)(6).

7. The following statutory language must be included on the first page of the
trust instrument: NOTICE: THE BENEFICIARY AND CERTAIN PERSONS INTER-
ESTED IN THE WELFARE OF THE BENEFICIARY MAY HAVE REMEDIES UNDER
SECTION 114.008 OR 142.005, PROPERTY CODE.

8.  If the beneficiary is a minor, the trust terminates on the beneficiary’s death,
when the beneficiary reaches the age stated in the trust, or when he reaches
the age of twenty-five, whichever occurs first. If the beneficiary is incapaci-
tated, the trust terminates when the beneficiary regains capacity or on the
death of the beneficiary. Tex. Prop. Code § 142.005(b)(4).

9. On termination, the remaining trust estate is distributed to the beneficiary or
the representative of the estate of the deceased beneficiary. Tex. Prop. Code
§ 142.005(e).

Practice Pointer: If the trust is to qualify as a special needs trust under 42 U.S.C.
§ 1396p(d)(4)(A), it must provide for repayment to the state for Medicaid benefits
paid on behalf of the beneficiary before distribution of assets to the beneficiary or his
representative. Therefore the attorney should take care to provide for repayment as
mandated by 42 U.S.C. § 1396p(d)(4)(A) and as permitted by Tex. Prop. Code
§ 142.005(g).

§ 26.5 Special Needs Trusts under 42 U.S.C. Section 1396p(d)(4)(A)

A special needs trust qualifying under 42 U.S.C. § 1396p(d)(4)(A) may be created by
applying to the court in which the lawsuit is pending for an order creating a trust
under Texas Property Code section 142 or by creating a section 867 trust in a guard-
ianship proceeding.

A severely injured person often will require Medicaid assistance to pay for continuing
medical care. Proceeds from the settlement of a lawsuit may disqualify an individual
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from Medicaid eligibility because individuals whose resources exceed certain limits
cannot qualify for Medicaid. Certain assets, however, will not count as resources in
determining Medicaid eligibility. For example, assets placed in a trust for “special
needs” of an individual, including periodic payments from a structured settlement,
should not affect Medicaid eligibility.

Purpose: The purpose of a special needs trust is to provide for the beneficiary’s
supplemental needs only; it may not be used for the beneficiary’s basic support,
* including basic food, clothing, shelter, health, support, maintenance, and education.

Requirements: A special needs trust may be established by a parent, a grandparent,
a legal guardian, or a court for the assets of an individual who is less than age sixty-
five when the trust is created and who is disabled. The trust must provide for repay-
ment of the state on termination of the trust. 42 U.S.C. § 1396p(d)(4)(A).

For an individual to be considered “disabled,” he must be “unable to engage in any
substantial gainful activity by reason of any medically determinable physical or men-
tal impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period of not less than twelve months”; or, in the
case of a child under the age of eighteen, if the child suffers from any medically deter-
minable physical or mental impairment of comparable severity as long as that child
does not engage in substantial gainful activity. 42 U.S.C. § 1382¢(a)(3)(A), (C).

This definition differs substantially from those of “incapacitated person” found in the
Texas Property Code and the Probate Code. Section 142.007 of the Property Code
provides that “‘incapacitated person’ means a person who is impaired because of
mental illness, mental deficiency, physical illness or disability, advanced age, chronic
use of drugs, chronic intoxication, or any other cause except status as a minor to the
extent that the person lacks sufficient understanding or capacity to make or communi-
cate responsible decisions concerning his person.” See Tex. Prop. Code § 142.007.

The Probate Code defines an “incapacitated person” as—

(A) a minor;

(B) an adult individual who, because of a physical or mental condition, is sub-
stantially unable to provide food, clothing, or shelter for himself or herself,
to care for the individual’s own physical health, or to manage the individ-
val’s own financial affairs; or

(C) aperson who must have a guardian appointed to receive funds due the per-
son from any governmental source.
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Tex. Prob. Code § 601(14).

§ 26.6 Section 867 Management Trust

A management trust established under section 867 of the Probate Code is a court-
ordered trust created for a ward or an incapacitated person. The court must find that
such a trust is in the ward’s or incapacitated person’s best interests. Such a trust gen-
erally eliminates the need for a guardian of the ward’s estate and permits the ward’s
property to be managed without application to the court for approval of discretionary
distributions, payment of expenses, and other day-to-day administrative actions. Tex.
Prob. Code § 867. The ward must be the sole beneficiary of a section 867 trust. Tex.
Prob. Code § 868(a)(1). Texas Probate Code sections 867 through 873 specify impor-
tant technical requirements for management trusts.

Termination of Guardianshipﬁ If all the assets of the guardianship estate are trans-
ferred to.a section 867 trust, the guardian terminates the guardianship estate in the
same way that a guardianship terminates at the death of the ward or the removal of the
ward’s disabilities—by filing a final account, an application and order to discharge
the guardian and terminate the guardianship, a waiver of notice of the final account, a
receipt from the recipient of assets, and other appropriate documents.

After the section 867 trust is .cr'eated, the court may discharge the guardian of the
‘estate only if the guardian of the ward’s person remains and the court determines that
the discharge is in the ward’s best interests. Tex. Prob. Code § 868A.

Application: If there is an existing guardianship, the guardian of the ward’s estate,
the guardian of the ward’s person, the guardian of both the ward’s estate and his per-
son, or the ward’s attorney ad litem or guardian ad litem may apply to the court in
which the guardianship is pending to create a trust under section 867 of the Texas Pro-
bate Code. Tex. Prob. Code § 867(a—1), (b). The application for creation of a section
867 trust for a ward must be filed in the court in which the guardianship is pending. If
the guardian of the person and the guardian of the estate are in agreement, both may
join in the application. If one person is serving as guardian of both the person and
estate, that person should file the application in both capacities. See forms 22 and 23
in this book. | |

Best Interest:. - The establishment of a section 867 trust must be in the ward’s best’
interests, and the court must make a finding to that effect. Tex. Prob. Code § 867(b).
Section 867 does not define the term best interests or address factors the court may
~ consider in determining best interests, so the attorney will have to describe these
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items based on the facts. For example, if the applicant seeks to establish a section 867
“special-needs” trust, the ward’s best interests will be served by preserving the ward’s
Social Security or Medicaid eligibility. If the trust is not a special-needs trust, it is pre-
sumptively in the ward’s best interests to save the court costs and legal fees associated
with a regular guardianship and obtain the advantages of the professional manage-
ment and broader investment options available to a corporate trustee.

Termination: If the ward is a minor, a section 867 trust terminates on the death of
the ward or on the ward’s eighteenth birthday, whichever is earlier, or on a date
selected by the court that is not later than the ward’s twenty-fifth birthday. Tex. Prob.
Code § 870. Some courts will not permit a section 867 trust to extend beyond the
ward’s eighteenth birthday, assuming the ward is not otherwise incapacitated. If the
applicant wants the trust to extend beyond the ward’s eighteenth birthday, the appli-
cant should check with the court in which the guardianship is pending. If the ward is
not a minor, the trust terminates on the date the court determines that continuing the
trust is no longer in the ward’s best interests, subject to Probate Code section 868C(b),
or on the death of the ward. Tex. Prob. Code § 870(b).

Application and Order to Discharge: After the order approving the final account
is signed and entered, the trustee of a section 867 trust must deliver any property
remaining in the trust to the former ward, a successor trustee, or the representative of
the deceased ward’s estate. Tex. Prob. Code § 873. The trustee should obtain a receipt
from the person or entity to whom the property was delivered and file it with the court
along with the application and order to discharge the trustee.

§ 26.7 Pooled Trust Subaccounts

As an alternative to an 867 trust, the court may order that a subaccount of a pooled
trust be established for the benefit of (1) a minor or other incapacitated person, (2) an
alleged incapacitated person, or (3) a disabled person who is not an incapacitated per-
son. See Tex. Prob. Code §§ 910-916. This type of trust meets the requirements of 42
U.S.C. section 1396p(d)(4)(C), which exempts it from the applicability of 42 U.S.C.
section 1396p(d) in determining the eligibility of a person who is disabled for medical
assistance. .

Funds that are otherwise appropriate for a guardianship management trust may then
be transferred to the subaccount. Such a transfer will preserve qualification for state
medical assistance (Medicaid). This presents a realistic alternative to keep funds in
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* professional management that might have been spent down below the economic
threshold of most bank trust departments. '

In addition, assets in a guardianship management trust pursuant to Probate Code sec-
tion 867 may also be transferred to a subaccount of a master pooled trust upon a deter-
mination by the court that it is in the best interests of the beneficiary of the trust. Tex.
Prob. Code § 868C(a).

The transfer of the ‘trust assets to the pooled trust subaccount is treated as a continua-
tion of the management trust and thus preserves the beneficiary’s eligibility for medi-
cal assistance under chapter 32 of the Texas Human Resources Code. Tex. Prob. Code
§ 868C(a).

The management trust may not be terminated until all such assets have effectively
been transferred to the subaccount of the pooled trust. Tex. Prob. Code § 868C(b).

The trustee or manager of the pooled trust may be required by the court to file an
annual report with the court clerk. Tex. Prob. Code § 916(b). However, the report is
not a guardianship-style accounting, and approval by the court is not mandated. Addi-
tionally, the trustee may assess its standard fees against the subaccount, rather than
have its fees measured by the standard of guardianships. Tex. Prob. Code § 916(a).

The subaccount terminates on the earliest of the date of (1) the beneficiary’s eigh-
teenth birthday, if the beneficiary is not disabled on that date and was a minor at the
time the subaccount was established; (2) the beneficiary’s death; or (3) upon an order
of the court terminating the subaccount. Tex. Prob. Code-§ 914(1). Upon termination,
"any assets remaining in the subaccount after reimbursement of any state Medicaid

claims are payable to the beneficiary, if living and not incapacitated; otherwise the V

remaining assets are payable to the beneficiary’s guardian, if the beneficiary is living
and is incapacitated, or to the personal representative of the beneficiary’s estate, if the
beneficiary is deceased. Tex. Prob. Code § 914(2).

See forms 24 and 25 in this book.

§26.8 Testamentary Trust for Another

A testamentary trust may be created in a will for the benefit of a mentally or physi-
cally disabled family member. State statutes allow trustees great discretion in making
disbursements from the trust for the benefit of the disabled person. For general infor-
mation concerning trusts, see Tex. Prop. Code ch. 112.
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Many attorneys recommend that the trust be administered jointly by a corporate
trustee, such as a bank, and an individual, such as a close family member who is sen-
sitive to the needs of the disabled person. A carefully drafted will with testamentary
trust provisions may avoid the need to establish a guardianship to administer that por-
tion of the decedent’s estate of which the disabled person is the beneficiary. Because
many disabled persons receive government benefits, it may be necessary to carefully
structure the testamentary trust to ensure that the disabled person will remain eligible
for those benefits. Such trusts generally are referred to as “special needs” or “supple-
mental needs” trusts. See section 26.5 above.

§ 26.9 Trusts for Mentally Retarded Persons

Certain trusts containing not more than $250,000 for the benefit of individuals in cer-
tain residential-care facilities may be established for mentally retarded persons with-
out disqualifying them from receiving state benefits and without the need for a
guardianship. If a disabled person who is mentally retarded is in a residential-care
facility operated by the Texas Department of Aging and Disability Services or a state
agency, governmental unit, or unit of local government and is the beneficiary of a
trust, up to $250,000 of the corpus and income is not considered to be the property of
the resident or his estate and is not liable for the resident’s support, maintenance, or
treatment in the residential-care facility, regardless of the resident’s age. Tex. Health
& Safety Code § 593.081. The trust must be created by written instrument, a copy of
which must be provided to the Texas Department of Aging and Disability Services.
Tex. Health & Safety Code § 593.081(b). The Department may request a current
financial statement showing the value of the trust estate. Tex. Health & Safety Code
§ 593.081(c). If the trustee does not provide a financial statement, the Department
may petition a district court to order the trustee to provide a current financial state-
ment. Tex. Health & Safety Code § 593.081(d). Failure of a trustee to comply with the
court’s order is pumshable by contempt. Tex. Health & Safety Code § 593.081(e).

Guardianships established under the Texas Probate Code, trusts established under
chapter 142 of the Texas Property Code, funds in a patlent s trust fund account in a
residential-care facility, child support, an administration of a decedent’s estate, and
funds held in the registry of the court are not considered trusts and are not entitled to
the exemption. Tex. Health & Safety Code § 593.081(f).

§27 Management of Community Property by Spouse

When a husband or wife is judicially declared to be incapacitated, the other spouse is
given full power to manage the entire community estate of the couple without any
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court intervention. Tex. Prob. Code § 883(a)(1). The spouse who is not incapacitated
is presumed qualified to serve as the community administrator. Tex. Prob. Code
§ 883(b). If the incapacitated spouse owns separate property, it will be necessary to
appoint a guardian of the estate to administer the separate property. Tex. Prob. Code
§ 883(a)(2). Typically, the capacitated spouse applies to be named guardian of the per-
son and recognized as community administrator.

On good cause shown or by motion of the court, the community administrator may be

required to file an inventory and appraisement as well as an annual accounting. Tex.
Prob. Code § 883B.

A community administrator may be removed after citation, notice, and hearing for the
grounds specified in Probate Code section 883C. See Tex. Prob. Code § 883B.

Pursuant to Code section 883 A, if the incapacitated spouse is restored, the authority of
the community administrator ceases. Provisions for restoration are found under sec-
tion 694A. See Tex. Prob. Code §§ 694A, 883B.

The rights of creditors and the duties and obligations of support are not affected by the
administration of community property under this section, nor is the community prop-
erty partitioned. Tex. Prob. Code § 883(e), ().

If a lawsuit or divorce proceeding is filed against the incapacitated spouse, the com-
munity administrator is required to inform the court in writing. Tex. Prob. Code
§ 884A.

§ 28 Order of No Administration

In a situation where title to estate assets needs to be transferred to an incapacitated
surviving spouse, incapacitated adult children, or minor children and the value of the
assets does not exceed the amount to which the spouse and children would otherwise
be entitled to as a family allowance, an application for order of no administration may
be employed if there is otherwise no necessity for administration. Tex. Prob. Code
§ 139. The procedure incorporates elements of a small estate affidavit and an applica-
tion for a family allowance. The court may dispense with notice or may prescribe the
quality and quantity of notice required. Tex. Prob. Code § 140.

The court’s order reads like the facilitation of payment language in a muniment of title

proceeding and acts as authority to effect the transfer of the property involved. Tex.
Prob. Code § 141. Such an order may be revoked within one year if other information
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comes to light showing a necessity for administration. Tex. Prob. Code § 142. See
forms 26 and 27 in this book.

§ 29 Transfer under Texas Uniform Transfers to Minors Act

A guardianship may be avoided through the use of the Texas Uniform Transfers to
Minors Act, commonly referred to as TUTMA. Tex. Prop. Code ch. 141. A minor
may receive property through inter vivos or testamentary gifts, or exercises of powers
of appointment may be made to a minor. Tex. Prop. Code §§ 141.005—.008. The donor
may designate a custodian to receive property on behalf of a minor. Tex. Prop. Code
§ 141.006. The Code specifies the required manner of making each type of gift. Tex.
Prop. Code § 141.010(a). See form 28 in this book.

For example, a gift of a registered security may be made simply by registering it in the
name of an adult or trust company as custodian for the minor under the Act or by
delivering it. Tex. Prop. Code § 141.010(a)(1)(A). Similarly, gifts of money may be
made by delivering the money to a broker or bank for credit to an account in the name
of an adult or trust company custodian for the minor under the Act. Tex. Prop. Code
§ 141.010(a)(2). Gifts of life or endowment insurance policies or annuity contracts
may be made either by registering the policy in the name of an adult or trust company
as custodian for the minor under the Act or by assigning and delivering the policy or
contract to the custodian. Tex. Prop. Code § 141.010(a)(3). Irrevocable powers of
appointment and irrevocable present rights to future payments may be transferred by
written notice that the right is transferred. Tex. Prop. Code § 141.010(a)(4). Real and
tangible personal property may be transferred by executing and delivering the appro-
priate transfer instrument to the custodian. Tex. Prop. Code § 141.010(a)(5), (6). If the
gift is testamentary, the transfer may be accomplished by a provision in the donor’s
will giving the property to an adult as custodian for the minor. Tex. Prop. Code
§ 141.004(a). If the designated custodian dies or is unable or unwilling to serve, the
donor’s personal representative may designate an eligible successor custodian. Tex.
Prop. Code § 141.006(c). The legal representative of a decedent may transfer property
without a court order if the property is covered by the Act and the transfer is autho-
rized in the governing will. Tex. Prop. Code § 141. 006(a)

Gifts made under the Act are irrevocable, and legal title to the custodial property vests
indefeasibly in the minor subject to the provisions of the Act. Tex. Prop. Code
§ 141.012(b).
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During the minority of the donee, the custodian must prudently manage and invest the
custodial property. Tex. Prop. Code § 141.013. The custodian must pay or expend for
the benefit of the minor as much of the property as he deems advisable to support,
maintain, educate, and benefit the minor, in a manner the custodian deems suitable.
Tex. Prop. Code § 141.015. ‘

When the minor attains the age of twenty-one, marries, or has his disabilities
removed, the custodian must deliver the remaining property to the minor. Tex. Prop.
Code § 141.021. If the minor dies before the custodianship is terminated, the custo-
dian must deliver the remaining property to the minor’s estate. Tex. Prop. Code
§ 141.021(3).

The custodian must keep records of all transactions with respect to the custodial prop-
erty and make them available for inspection by a parent or legal representative of the
minor or by the minor if he is fourteen years old or older. Tex. Prop. Code
§ 141.013(e). The custodian, if not the transferor, has a noncumulative election each
calendar year to charge reasonable compensation. Tex. Prop. Code § 141.016. A third
party acting in good faith has no liability for acting on instructions of a person acting
as custodian. Tex. Prop. Code § 141.017. Additional transfers to custodianships in
existence before September 1, 1995, shall be distributed to the beneficiary on his
eighteenth birthday or earlier as prescribed in Tex. Prop. Code §§ 141.021, 141.025.

§ 30 Sales of Property

§ 30.1 Sale of Property without Guardianship—Minor

An application for the sale of real or personal property under Tex. Prob. Code § 889
permits a sale to take place without the appointment of a guardian of the person or
estate. The value of the property to be sold may not exceed $100,000. The application
may be made by either a parent or the managing conservator of a minor who has no
court-appointed guardian. The proceeds must be placed in the court registry and can
only be withdrawn under the provisions of Tex. Prob. Code § 887. See forms 29 and
30 in this book. '

The sale is usually in the form of a private sale, and section 889 provides that the sale
must be for cash. As a general rule, these sales are already subject to an earnest-
money contract, which should be made subject to the court’s approval. The most
important aspect of the sale is whether the ward will receive adequate consideration;
most courts will not otherwise approve these sales. If real property is involved, most
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sales will be conducted through a title company, and a proposed closing statement
~should accompany the application. The clerk cannot adjust the order of sale to accept
a deposit of less money than is shown on the order after it has been signed.

§ 30.2 Sale of Property without Guardianship of Estate

Under Tex. Prob. Code § 890, the request for sale can be made only by a guardian of
the person. This provision is similar to that of section 889. This procedure may be
used only if there is no need for a guardianship of the estate and the total value of the
property of thel incapacitated person does not exceed $100,000. See forms 31 and 32
in this book. The proceeds must be placed in the registry of the court and may be
withdrawn only under the provisions of section 887 of the Probate Code. This statute
provides that the custodian of the person for whose benefit the money is to be used
(referred to as the “creditor” in this section of the statute) may be the father, mother,
or unestranged spouse or, if they are unavailable, the person who has actual custody:.
The custodian may expend the funds placed in the registry of the court for the benefit
of the creditor. Additionally if an inmate in an eleemosynary institution lacks a legal
guardian of his estate, the institution may make use of the funds for the inmate. If the
‘custodian does not withdraw the money, the creditor, after termination of the credi-
tor’s disability, may withdraw the money, or the creditor’s heirs or personal represen-
tative may withdraw the money as provided by section 887(f). Tex. Prob. Code § 887.

!
As with sales under section 889, the sale of real and personal property under section

890 is usually in the form of a private sale. The sale must be for cash because the pro-
ceeds are to be placed in the court registry. As a general rule, these sales are already
subject to an earnest-money contract, which should be made subject to the court’s
approval. The most important aspect of the sale is the amount of the net proceeds.
Most courts will not approve these sales unless the ward is to receive adequate consid-
eration. If real property is involved, most sales will be conducted through a title com-
pany, and a proposed closing statement should accompany the application. The clerk
cannot adjust the order of sale to accept a deposit of less money than is shown on the
order after it has been signed. :

§ 31 Receivership

When an incapdcitated person owns an interest in an ongoing business or commercial
property that is in danger of injury, the court may appoint a receiver to take charge of
the estate. The receiver is subject to the same compensation and bonding provisions
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under the Probate Code as a personal representative. The receiver administers the
property until the need for the receivership is over. Tex. Prob. Code § 885.

In 1999, the provisions for guardianship for missing persons were repealed. Receivers
are now to be appointed for missing persons. See Tex. Civ. Prac. & Rem. Code
§§ 64.001(d), 64.101-.108.

See forms 33 and 34 in this book.

§ 32 Social Service Agencies

Many social service agencies provide a variety of services specifically tailored to the
needs of children, the disabled, and the elderly. Many will have a particular emphasis
toward a target group, such as veterans or the intellectually disabled.

" Beyond the Emergency Order for Protective Services (supra), the ability of either
Adult Protective Services or Child Protective Services to investigate a potential
exploitation or neglect situation is vital to ensuring that the needs of these target
groups are met.

36
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Form 1

Authorization Agreement for Nonparent Relative or Voluntary

Caregiver
AUTHORIZATION AGREEMENT August 2011
FOR NONPARENT RELATIVE OR Page 10f4
VOLUNTARY CAREGIVER

This authorization agreement is made in conformance with Chapter 34 of the Texas
Family Code concerning the following Child:
Child's Full Name:

Date of Birth:

Parent completing this form:
Full Name:

Physical Address:

Telephone Number:

Other contact information:

Child's other parent:
Full Name:

Physical Address:

Telephone Number:

Other contact information:

Parent voluntarily authorizes the following relative or Parental Child Safety Placement

voluntary caregiver to make certain decisions regarding the child, as listed on the next
age of this authorization agreement.

Name:

Relationship to Child (check one):

Child's Grandparent [ ] Child's Adult Sibling [] Child's Aunt or Uncle [ ]

Parental Child Safety Placement Voluntary Caregiver in accordance with Child Protective Services [1
Physical Address:

Telephone Number:

Other contact information:

PARENT AND RELATIVE OR VOLUNTARY CAREGIVER UNDERSTAND THAT THEY ARE
REQUIRED BY LAW TO IMMEDIATELY PROVIDE EACH OTHER WITH INFORMATION
REGARDING ANY CHANGE IN THE OTHER PARTY'S ADDRESS OR CONTACT
INFORMATION.
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AUTHORIZATION AGREEMENT | August 2011

FOR NONPARENT RELATIVE OR ‘ Page 2 of 4
VOLUNTARY CAREGIVER

Parent authorizes the above named relative or voluntary caregiver to perform the following acts in
regard to the child and the relative or voluntary caregiver assumes the responsnblllty of
performing these functions:

(1) To authorize medical, dental, psychological, surgical treatment, and immunization of the child,

" including executing any consents or authorizations for the release of information as required by law
relating to the treatment or immunization;

(2) To obtain and maintain health i insurance coverage for the chlld and automoblle insurance coverage
for the child, if appropriate;

(3) To enroll the child in a day-care program or public or private preschool, primary or secondary school;

(4) To authorize the child to participate in age-appropriate extracurrlcular civic, somal or recreatlonal
activities, including athletic activities;

(5) To authorize the child to obtain a Iearner‘s permit, driver's license, or state-issued identification card;
(6) To authorize employment of the child; and

(7) To apply for and receive public benefits on behalf of the child.

(8) This authorization agreement does not confer on the relative or voluntary caregiver of the child the

right to authorize the performance of an abortion on the child or the administration of emergency
contraception to the child

To the best of the parent's and the relative's or voluntary caregiver's knowledge (check if applicable).

[ This child is not the subject of a current (pre-existing) valid authorization agreement, and no
parent, guardian, custodian, licensed child-placing agency or other agency makes any claim to
actual physical possession or care, custody or control of the child that is |ncons|stent with this
authorization agreement.

To the best of the parent's and the relative's or voluntary caregiver's knowledge (choose one from below):

] THERE IS NO COURT INVOLVEMENT WITH THIS CHILD
All of the following statements must apply:
* There is no court order or pending suit affecting the parent-child relationship concerning the child.
"« There is no pending litigation in any court concerning custody, possession, or placement of the
child or access to or visitation with the child. .

e The court does not have continuing jurisdiction concerning the child.

[].THIS CHILD HAS BEEN THE SUBJECT OF A COURT ACTION
The court with continuing jurisdiction concerning the child has given written approval for the execution of
the authorization agreement accompanied by the following information:

o The county in which the court is located;

¢ The number of the court; and

s The cause number in which the order was issued or the litigation is pending.
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Authorization Agreement for Nonparent Relative or VOIuntary Caregiver Form1 -
AUTHORIZATION AGREEMENT | August 2011
FOR NONPARENT RELATIVE OR Page 3 of 4

VOLUNTARY CAREGIVER

WARNINGS AND DISCLOSURES

This authorization agreement is an umportant legal document. The parent and the relatwe or voluntary
caregiver must read all of the warnings and disclosures before signing this authorization agreement.

The parent and relative are not required to consult an attorney but are advised to do so.

A parent's rights as a parent may be adversely affected by placing or Ieavmg the parent's child with
another person. '

This authorizatioh agreement does not confer on the relative or voluntary caregiver the nghts ofa
managing or possessory conservator or legal guardian.

A parent who is a party to this authorization agreement may terminate the authorization agreement and
resume custody, possession, care, and control of the child on demand and at any time the parent may
request the return of the child.

Failure by the relative or voluntary careglver to return the child to the parent |mmed|ately on request may
have criminal and civil consequences.

Under other applicable law, the relative or voluntary caregiver may be liable for certain expenses relating
to the child in the relative's or voluntary caregiver's care, but the parent still retains the parental obligation
to support the chlld

In certain mrcumstances this authorization agreement may not be entered into without written- permission
of the court. Examples of when court permission must be granted include when a court has entered a
previous order granting custody or estabilishing a child support obligation.

This authorization agreement may be terminated by certain court orders affecting the child.

This authorization agreement does not supersede, invalidate, or terminate any prior authorization
agreement regarding the child,

This authorization agreement ‘is void if a prior authorization agreement regarding the chiid is in effect and
has not expired or been terminated.

MAILING REQUIREMENTS:

When both parents do not sign the parent authorization agreement, a copy of the agreement MUST be
mailed to the non-signing parent, unless that parent is deceased or has had his or her parental rights
terminated. This authorization agreement is void unless:

1. The parties mail a copy of this agreement to a non-signing parent not later than the 10th day
after the date the authorization agreement is signed, by certified or international registered
mail, as applicable, return receipt requested.

2. Ifthe parties do not receive a response from the non-signing parent before the 20th day after the
date the copy of the agreement is mailed, the parties must mail a second copy of the agreement
by first class mail or international first class mail, as applicable, to the parent not later than
the 45th day after the date the authorization agreement is signed.

EXCEPTION TO MAILING REQUIREMENTS:
If a parent who did not sign the authorization agreement does not have court-ordered possession of
or access to the child who is the subject of the agreement, the parent who is a party to the
agreement does not have to mail a copy of the agreement to the non-signing parent if either of the
following circumstances applies:
1. A protectlve order has been issued against the non-S|gnmg parent as provided under Chapter
-85 of the Texas Family Code or under a similar law of another state for committing an act of

family violence (as defined by Section 71.004 of the Texas Family Code) against the parent
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FOR NONPARENT RELATIVE OR Page 4 of 4
VOLUNTARY CAREGIVER

who signed the agreement or any child of the parent who signed the agreement; or
2. The non-signing parent has been convicted of any of the following criminal offenses against
the parent who signed the agreement or any child of the parent who signed the agreement:
o any offense under Title 5 of the Texas Penal Code (including murder, homicide,
kidnapping, assault and sexual assault); or
o any other criminal offense in Texas or any other state if the offense involves a violent act
or prohibited sexual conduct.

This authorization agréement (select one of the following two):
[1 Expires on this date: OR
[] Is valid until revoked in writing by either party

In addition, check here if you want the agreement to continue in effect after your death or during any
period of incapacity. [_]

Execution of a subsequent authorization agreement does not by itself supersede, invalidate, or terminate
a prior authorization agreement.

By signing below, parent and the relative or voluntary caregiver acknowledge that they have each read
this authorization agreement carefully, are entering into the authorization agreement voluntarily, and have
read and understand all of the Warnings and Disclosures included in this authorization agreement.

PARENT
Printed name:

SUBSCRIBED AND ACKNOWLEDGED BEFORE ME on this day of , 20

Notary Public in and for the State of TEXAS

PARENT**
Printed name:

SUBSCRIBED AND ACKNOWLEDGED BEFORE ME on this day of , 20

Notary Public in and for the State of TEXAS

RELATIVE OR VOLUNTARY CAREGIVER
Printed name:

SUBSCRIBED AND ACKNOWLEDGED BEFORE ME on this day of , 20

Notary Public in and for the State of TEXAS
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Original Petition for Removal of Disabilities of Minority Form 2

Form 2

[Caption. See form 35.]

Original Petition for Removal of Disabilities of
Minority
[Name of minor], Petitioner, a minor, petitions the Court to remove the

disabilities of minority and would show the Court:

1. Petitioner intends that discovery be conducted under level 2 of rule .

190 of the Texas Rules of Civil Procedure.

2. Petitioner is a resident of Texas who resides at [address, including
county], and is either seventeen years of age or sixteen years of age and living

separate and apart from [his/her] parents, managing conServatdr, or guardian.

3. [Petitioner’s parents are deceased./Petitioner’s only living parent is
[name of father], father, who resides at [address]./Petitioner’s only living par-
ent is [name of mother], mother, who resides at [address]./Petitioner’s parents
are [name of father], father, who resides at [address] and [name of mother],

mother, who resides at [address].]

If there is a managing conservator of the minor, include
the following.
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Petitioner’s managing conservator is [name of managing conservator],
[Petitioner’s [mother/father], who resides at the address shown above/who

resides at [address of nonparent managing conservator]].

If there is a guardian of the person and/or estate of the
minor, include the fol‘lowing.

The ‘guardian of the [person/estate/person and estate] of Petitioner is

" [name], who resides at [address, city, county, state].

4. Petitioner is self-supporting and manages [his/her] own affairs.
The removal of the disabilities of Petitioner’s minority is in [his/her] best

interests because [specify].

5. Petitioner requests that the Court order the disabilities of minority

removed [for all general purposes/for the limited purpose of [specify]].

Petitioner requests that the Court appoint an amicus attorney or an attor-
ney ad litem as required by law and, after hearing this petition, order.the

removal of disabilities of minority as requested.

Respectfully submitted,

[Name] , ,
Attorney for Petitioner
State Bar No.:
[Address]
[Telephone]

. [Telecopier]
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[Name of affiant], being duly sworn, on [his/her] oath, swears that: “I am
the [mother/father/managing conservator/guardian of the person/guardian ad
litem] in the above-entitled aﬁd -numberéd cause. I have read and examined
the fOregoihg Original Petition for Removal of Disabilities of Minority, and
every statement contained in the petition is within my personal knowledge and

is true and correct.”

[Name of affiant]

SIGNED under oath before me on

Notary Public, State of Texas
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Form 3

[Caption. See form 35.]

Order Removing Disabilities of Minority

On [date], thé Court heard the application of [name of minor], Peti-
tioner, a minor, for an order removing the disabilities of minority. Petitioner
appeared ir; person [and by attorney] and [name of guardian ad litem], duly
appointed as guardian ad litem for Petitioner, personally appeared. After con-
sidering the verified pleading and heari.ng the evidence, the Court finds

removal of the disabilities of minority to be in the best interest of Petitioner.

IT IS THEREFORE ORDERED that the disabilities of minority be
removed as to [name of minor] for [all general purposes/the limited purpose of

[specify purpose]].

SIGNED on

JUDGE PRESIDING
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Statutory-Durable Power of Attorney Form 4

Form 4

This form is based on the form found in Tex. Prob. Code § 490.

Statutory Durable Power of Attorney

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEP-
ING. THEY ARE EXPLAINED IN THE DURABLE POWER OF ATTORNEY ACT,
CHAPTER XII OF THE TEXAS PROBATE CODE. IF YOU HAVE ANY QUESTIONS
ABOUT THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. THIS DOCUMENT
DOES NOT AUTHORIZE ANYONE TO MAKE MEDICAL AND OTHER HEALTH-CARE
DECISIONS FOR YOU. YOU MAY REVOKE THIS POWER OF ATTORNEY IF YOU

LATER WISH TO DO SO.

I, [name and address], appoint [name and address of person appointed]
as my agent (attorney-in-fact) to act for me in any lawful way with respect to

all of the following powers except for a power that I have crossed out below.

TO WITHHOLD A POWER, YOU MUST CROSS OUT EACH POWER WITH-

HELD.

Real property transactions;

Tangible personal property transactions;

Stock and bond transactions;

45



Form 4

A Road Map to Guardianship Alternatives

Commodity and thion transactions;

Banking and other ﬁnanci‘al institution trans‘actions;'
Business operating transactions;

Insurance and anpuity transactions;

Estate, trust, and other beneficiary transactions;
Claims and litigation;

Personal and family maintenance;

Benefits from Social Security, Medicare, Medicaid, or other-gov-

ernmental programs or civil or military service;
Retirement plan transactions;

Tax matters.

IF NO POWER LISTED ABOVE IS CROSSED‘OUT, THIS DOCUMENT SHALL

BE CONSTRUED AND INTERPRETED AS A GENERAL POWER OF ATTORNEY AND

MY AGENT (ATTORNEY-IN-FACT) SHALL HAVE THE POWER AND AUTHORITY TO

PERFORM OR UNDERTAKE ANY ACTION I COULD PERFORM OR UNDERTAKE IF I

WERE PERSONALLY PRESENT.
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SPECIAL INSTRUCTIONS:

Special instructions applicable to gifts:

Initial in front of the following sentence to have it apply.

1 grant my agent (attorney-in-fact) the power to apply my prop-
erty to make gifts, except that the amount of a gift to an individual may not
exceed the amount of annual exclusions allowed from the federal gift tax for

the calendar year of the gift.

YOU MAY GIVE SPECIAL INSTRUCTIONS BELOW LIMITING OR EXTENDING

THE POWERS GRANTED TO YOUR AGENT.

[Specify any special instructions.]

@

UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF ATTORNEY IS

EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT IS REVOKED.

CHOOSE ONE OF THE FOLLOWING ALTERNATIVES BY CROSSING OUT THE

ALTERNATIVE NOT CHOSEN:

(A) This power of attorney is not affected by my subsequent disability

or incapacity.

(B) This power of attorney becomes effective on my disability or

incapacity.
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YOU SHOULD CHOOSE ALTERNATIVE (A) IF THIS POWER OF ATTORNEY
IS TO BECOME EFFECTIVE ON THE DATE IT IS EXECUTED. IF NEITHER (A) NOR

(B) IS CROSSED OUT, IT WILL BE ASSUMED THAT YOU CHOSE ALTERNATIVE

(A

If alternative (B) ‘is chosen énd a-definition of fny 'disabiiity or incapac-
ity is not contained in this power of attorney, I shall be considered disabled or
incapacitated for purposes of this pbwer of attorney if a physician certifies 1n
writing at a date later than fhe‘ date this powér of att‘orney is executed that,
based on thé physician’s medical eXamination of-me, T'am mentally incapable
of managing my financial affairs. I authorize the physician who examines me
for this purpose to disclose my physical or mental condition to another person
for purposes of this power of attorney. A third party who accepts this power of
attorney is fully protected from any action taken under this pQWe_r of attorney
that is based on the determination made by a physician of my disability or

incapacity.

I agree that any third party who réceives a copy of this document may
act under it. Revocation of the durable péwer of attorney is not effective as to a
third party until the third party receives actual notice of the revocation: I agree
to indemnify the third party for any claims that arise against the third party

because of reliance on this power of attorney.
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If any agent named by me dies,ib‘e‘comes legally disabled, resigns, or
refuses to act, 1 name the following (each to act alone and successively, in the

order named) as successor(s) to that agent: [list name[s] and address[es]].

Date:

(Signature)

SIGNED undeEr oath before me on

Notary Public, State of Texas

THE ATTORNEY-IN-FACT OR AGENT, BY ACCEPTING OR ACTING UNDER
THE APPOINTMENT, ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBIL-

ITIES OF AN AGENT.
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Form 5

This form permits a principal to designate an agent. The specific powers granted may
be selected from the suggested powers shown in the form. Additional provisions that
further limit the grant of power should be considered. This form of power of attorney
is durable; that is, it survives the disability of the principal. Although the power of
attorney may be made a springing power, effective on the disability of the principal,
this form does not contain such a provision. The form must be filed for record in the
county in which the real estate is located. Tex. Prob. Code § 489. See the Durable
Power of Attorney Act, Tex. Prob. Code ch. XII.

See form 4 in this book for a statutory durable power of attorney based on Tex. Prob.
Code § 490. Form 4 allows for broad, sweeping, detailed powers and can also be used
for real estate transactions.

Special Durable Power of Attorney
for Real Estate Transactions

Date:

Principal:

Principal’s Mailing Address:
Age1,1t:

Agent’s Mailing Address:
Effective Date:

[Expiration Date:]

Property:
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Special Durable Power of Attorney for Real Estate Transactions Form 5

Powers Given with Respect to the Propérty:

The following are suggested powers for the sale of real estate.

1. Enter into real estate listing agreements offering the Property for

sale at any price on any terms and with any commission agreement.
2. Contract to sell the Property for any price on any terms.
3. Convey the Property.

4. Execute and deliver any legal instruments relating to the sale and
conveyance of fhe Property, including but not limited to general and special
warranty deeds binding Principal with vendor’s liens retained or disclaimed as
applicable or transferred to a third-party lender, affidavits (for example, fed-

eral tax statements), notices, disclosures, waivers, and designations.
5. Accept notes, deeds of trust, and other legal instruments.

6. Approve closing statements authorizing deductions from the sale

price.

7. Receive Principal’s net sales proceeds by check payable to Princi-

pal.

8. Indemnify and hold harmless any third party who accepts and acts

under this Power of Attorney.
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9. Do everything and sign everything necessary or appropriate to sell

the Property and accomplish the powers set out.

The following are suggested powers for the purchase of real estate.

1. Contract to purchase the Property for any price on any terms.

2. Execute, déliver, and accept any legal instruments relating to the |
purchase of the Property and to any borrowing for the purchase, including but

not limited to deeds, notes, deeds of trust, guaranties, and closing statements.

3. Approve closing statements authorizing payment of proratibns and

eXpensces.

4. Pay Principal’s net pﬁrchase price from funds provided by Princi;

pal.

5. Indemnify and hold harmless any third party who accepts and acts

under this power of attorney.

6. Do everything and sign everything necessary or appropriate to pur-

chase the Property and accomplish the powers set out.

Continue with the following.

Principal appoints Agent to act for Principal in accordance with the
powers given with respect to the Property, and Principal ratifies all acts done

under this appointment. Agent’s authority will begin on the Effective Date and

52



Special Durab]e Power of Attorney for Real Estate Transactions ; Form 5

end [on the Expiration Date unless revoked sooner/only if revoked] by Princi-
pal’s signing an instrument revoking this power of attorney and filing it for
record in the feal property records of [county] County, Texas. A signed and
filed revocation instrument will be effective, without limitation or exception,
including but not limited to being effective against a third party relying on this
power of attoifney without receipt of actual notice of the revocation, on the date

and time of filing.

| This is a durable power of attorney under chapter XII of the Texas Pro-
bate Code, which is not affected by subsequent disability or incapacity of Prin-
cipal and will not lapse because of a passage of time [include if applicable: ,

but it will expire on the Expiration Date].

If apblicable, the following paragraph is a suggested indemnity
clause.

(Y

Principal binds Principal and Principal’s heirs and personal representa-
tives to indemnify and hold Agent harmless from all claims, demands, losses,
damages, actions, and expenses that Agent may sustain or incur in connection

with carrying out the authority granted to Agent in this power of attorney.

i

Continue with the following.

THE ATTORNEY-IN-FACT OR AGENT, BY ACCEPTING OR ACTING UNDER
THE APPOINTMENT, ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBIL-

ITIES OF AN AGENT.
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[Name of principal]

Include acknowledgment.
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Affidavit of Attorney-in-Fact
Date:
Principal:
Principal’s Mailing Address:
Effective Date of Power of Attorney:
Affiant: [name of attorney-in-fact]
Affiant’s Mailing Address:

Affiant on oath swears that the following statements are true and within

the personal knowledge of Affiant:

1. Affiant is the attorney-in-fact for Principal, having been appointed

in the Power of Attorney.

2. The power of attorney has not been terminated by revocation, by
Principal’s death, by Principal’s divorce or the annulment of the marriage of
Principal if the attorney-in-fact is Principal’s spouse, or by the qualification of

a guardian of the estate of Principal.

- [Name of attorney-in-fact]
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SWORN TO AND SUBSCRIBED before me on -

’_by [name of attorney-in-fact].

Notary Public, State of Texas

STATE OF TEXAS

COUNTY OF [county]

This instrument was acknowledged before me on [date] by [name of

attorney-in-fact].

Notary Public, State of Texas
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Form.6

A medical power of attorney is not effective unless the principal first receives a dis-
closure in substantially the same form as the statutory disclosure entitled “Information
Concerning Medical Power of Attorney.” Tex. Health & Safety Code § 166.162. The
principal must sign a statement acknowledging receipt of the disclosure and stating
that he has read and understood its contents. Tex. Health & Safety Code § 166.162.
This form is based on the form found in Tex. Health & Safety Code § 166.163. An
acknowledgment of receipt of the disclosure statement is incorporated into the medi-
cal power of attorney designation of health-care agent, form 7 in this book.

Information Concerning Medical Power of Attorney

THIS IS AN IMPORTANT LEGAL DOCUMENT.

BEFORE SIGNING THIS DOCUMENT, YOU SHOULD KNOW

‘r THESE IMPORTANT FACTS:

Except to the extent you state otherwise, this document gives the person
you name as your agent the authority to make any and all health care decisions
- for you in accordance with your wishes, including your religious and moral
beliefs, when you are no longer capable of making them‘yoursellf. Because
“health care” means any treatment, service, or procedure to maintain, diag-
nose, or treat your physical or mental condltlon your agent has the power to
make a broad range of health care decisions for you. Your agent may consent
refuse to consent, or withdraw consent to medical treatment and may make
decisions about withdrawing or withholding life-sustaining treatment. Your

'

agent may not consent to voluntary inpatient mental health services, convul-
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sive treatment, psychosurgery, or abortion. A physician must comply with

your agent’s instructions or allow you to be transferred to another physician.

Your agent’s authority begins when your doctor certifies that you lack

the competence to make health care decisions.

Your agent is obligated to follow your instructions when making deci-
sions on your behalf. Unless you state otherwise, your agent has the same

authority to make decisions about your health care as you would have had.

It is important that you discuss this document with your physician or
other health care provider before you sign it to make sure that you understand
the nature and range of decisions that may be made on your behalf. If you do
not have a physician, you should talk with someone else who is knowledgeable
about these issues and can answer your questions. You do not need a lawyer’s
assistance to complete this document, but if there is anything in this document

that you do not understand, you should ask a lawyer to explain it to you.

The person you appoint as agent should be someone you know and trust.
The person must be eighteen years of age or older or a person under eighteen
years of age who has had the disabilities of minority removed. If you appoint
your health or residential care provider (e.g., your physician or an employee of
a home health agency, hospital, nursing hvome, or residential care home, other

than a relative), that person has to choose between acting as your agent or as
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your health or residential care provider; the law does not permit a person to do

both at the same time.

You should inform the person you appoint that you want the person to
be your health care agent. You should discuss this document with your agent
and your physician and give each a signed copy. You should indicate on the
document itself the people and institutions who have signed copies. Your

agent is not liable for health care decisions made in good faith on your behalf.

Even affer you have signed this document, you have the right to make

~ health care decisions for yourself as long as you are able to do so, and treat-
rﬁent cannot be given to you or stopped over your objection. You have the
right to revoke the authority granted to your agent by informing your agent or
your health or residential care provider orélly or in writing or By your execu-
tion of a subsequeﬁt medical power of attorney. Unless you state otherwise,

your appointment of a spouse dissolves on divorce.

This document may not be changed or modified. If you want to make

changes in the document, you must make an entirely new one.

You may wish to designate an alternate agent in the event that your
agent is unwilling, unable, or ineligible to act as your agent. Any alternate
agent you designate has the same authority to make health care decisions for

you.
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- THIS POWER OF ATTORNEY IS'"NOT VALID UNLESS IT IS SIGNED IN

THE PRESENCE OF TWO COMPETENT ADULT WITNESSES: THE FOLLOWING

PERSONS MAY NOT ACT AS ONE OF THE WITNESSES‘Z |
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(1

)

3

“4)
)

(6)

(7

the pérson you have designated as your agent;v
a person related to you by blood or marriage;

a person entitled to any part of your estate after your death undera

will or codicil executed by you or by operation of law;

your attending physician;

an employee of your attending physician; -

an employee of a health care facility in which you are a patien‘t if
the employee is providing direct patient care to you or is an offi-

cer, director, partner, or business office emplc)yeé of the health -

care facility or of any parent organization of the health care facil-

ity; or

a person who, at the time this power of attorney is executed, has a

claim against any part of your estate after your death.
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Medical Power of Attorney Designation of Health Care Agent Form 7

Form 7

This form is based on the form found in Tex. Health & Safety Code § 166.164.

Medlcal Power of Attorney Designation of
Health Care Agent

I, [name of principal], appoint [name, address, and telephone number of
agent] as my agent to make any and‘ all ‘health care decisions for me, except to
the extent I state otherwise in this document. This medical power of attorney
takes effect if I become unable to make my own health care decisions and this

fact is certified in writing by my physician.

Limitations on the decision-making authority of my agent are as follows:

[specify].

Designation of Alternate Agent

(You are not required to designate an alterﬁete‘agent but 'yeu may do
so. An alternate agent may make the same health care decisions as the desig-
. nated agent if the de31gnated agent is unable or unwilling to act as your agent.
If the agent de51gnated is your spouse, the designation is automatically

revoked by law if your marriage' is dissolved.)

If the pérson designated as my agent is unable or unwilling to make

health care decisions for me, I designate the following persons to serve as my
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agents to make health care decisions for me as authorized by this document,

who serve in the following order:
A. First alternate agent: [name, address, and telephone number]

B. Second alternate agent: [name, address, and telephone num-

ber]
The original of this document is kept at [specify location].

The following individual(s) or institution(s) have signed copies: [list

name[s] and address[es] of each individual or institution].

Duration

I undergtand that this power of a'ttorney exists indefinitely from the date
I execute this document unless I establish a shortef time or revoke the power of
attorney. If I am unable to make health care decisions for myself when this
power of attorney expires‘, the authority I have granted my agent continues to

exist until the time I become able to make health care decisions for myself.

[Include the following if applicable: This power of attorney ends on the

following date: [date].]
Prior Designations Revoked

I revoke any prior medical power of attorney.
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Acknowledgment of Disclosure Statement

I'have been provided with a disclosure statement explaining the effect of
this document. I have read and understand the information contained in the

disclosure statement,

I sign my name to this durable power of attorney for health care on

[date] at [address].

(Signature)

(Print Name)

Statement of First Witness

I am not the person appointed as agent by this document. I am not
related to the principal by blood or marriage. I would not be entitled to any
portion of the principal’s estate on the principal’s death. I am not the attending
physician of the principal or an employee of the attending physician. I have no
claim against any portion of the principal’s estate on the principal’s death. Fur-
thermore, if I am an employee of a health care facility in which the principal is
a patient, [ am not involved in providing direct patient care to the principal and
am not an officer, director, partner, or business office empldyee of the health

care facility or of any parent organization of the health care facility.
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Signature:

Print Name:

Date:

Address:

Signature of Second Witness

Signature:

Print Name:

| Address:

Date:
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Form 8

This form is based on the form found in Tex. Health & Safety Code § 166.033.

Directive to Physicians and Family or Surrogates

This is an important legal document known as an Advance Directive. It
is designed to help you communicate your wishes about medical treatment at
some time in the future when you are ﬁnable to make your wishes known
because of illness or injury. These wishes are usually based on personal val-
ues. In particular, you may want to consider what burdens or hardships of
treatment you would be willing to accept for a particular amount of benefit

obtained if you were seriously ill.

Ybu are encouraged to discuss your values and wishes with your family
or chosen spokesperson, as well as your physiéian. Your physician, other
health care provider, or medical institution may provide you with various
resources to assist you in completing your advance directive. Brief definitions
are listed below and may aid you in your discussions and advance planning.
Initial the treatment choices that best reflect your personal preferences. Pro-
vide a copy of your directive to your physician, usual hospital, and family or
spokesperson. Consider a periodic review of this document. By periodic -

review, you can best assure that the directive reflects your preferences.
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In addition to this advance directive, Texas law provides for t§vo other
types of directives that can be important during a serious illness.. These are the
Medical Power of Attorney and the Out-of-Hospital Do-Not-Resuscitate
Order. You may wish to discuss these with your physician, _family, hospital
representativé, or other advisers. Yqu may also wish to .compl‘efe a‘ directive

related to the donation of organs and tissues.
DIRECTIVE

I, [name 6f pfincipal], recognize that the best health care is ba‘sed ona
partnership of trust and communication with my physician. My physician and I
will make health care decisions together as "long as I am of sound mind and |
able to make my wishes known. If there comes a time when I am unable to
make medical decisions about myself because of i}lness or injury, I direct that

the following treatment preferences be honored:

If, in the judgment of my physic,ian'; 1 am suffering with-a terminal con-
dition from which I am expected fo die-within six months, even with available
life-sustaining treatment provided in accordance with prevailing standards of

medical care: -

Select one of the following.

66



Directive to Physicians and Family or Surrogates . ' Form 8

I request that all treatments other than those needed to keep me com-
fortable be discontinued or withheld and my physician allow me to die

~ as gently as possible.

Or

I request that I be kept alive in this terminal condition using available
life-sustaining treatment. (THIS SELECTION DOES NOT APPLY
TO HOSPICE CARE. )

Continue with the following.

If, in the Judgrnent of my phys1cran I am suffering with an irreversible
cond1t10n SO that I cannot care for myself or make decisions for myself and am
expected to die w1thout life- sustalnlng treatment provided in accordance with

prevailing standards of care:

Select one of the following.

1 request that all treatments other than those needed to keep me com-
fortable be discontinued or Wlthheld and my physician allow me to die

as gently as pos51ble.

Or
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I request that I be kept alive in this irreversible condition using avail-
able life-sustaining treatment. (THIS SELECTION DOES NOT
APPLY TO HOSPICE CARE.) |

Continue with the following.

Additional Requests: (After discussion with your physician, you may wish to

consider listing particular treatments in this space that you do or do not want in
specific circumstances, such as artificial nutrition and fluids, intravenous anti-
biotics, etc. Be sure to state whether you do or do not want the particular treat-

ment.) [Specify.]

After signing this directive, if my representative or I elect hospice care,
I understand and agree that only those treatments needed to keep me comfort-
able would be provided, and I would not be given available life-sustaining

treatments.

If T do not have a Medical Power of Attorney and I am unable to make
my wishes known, I designate the following [person/persons] to make treat-

ment decisions with my physician compatible with my personal values:
1. [Name]

2. [Namé]

(If a Medical Power of Attorney has been executed, then an agent
already has been named and you should not list additional names in this docu-

ment.)
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If the above persons are not available, or if T have not designated a
spokesperson, I understand that a spokesperson will be chosen for me follow-
ing standards specified in the laws of Texas. If, in the judgment of my physi-
cian, my death is imminent within minutes to hours, even with the use of all
available medical treatment provided within the prevailing standard of care, I
acknowledge that all treatments may be withheld or removed except those
needed to maintain my comfort. I understand that under Texas law this direc-

| tive has no effect if I have been diagnosed as pregnant. This directive will

remain in effect until I revoke it. No other person may do so.

SIGNED [date], [city, county, state

of residence]

Two competent adult witnesses must sign below, acknowledging the
signature of the declarant. The witness designated as Witness 1 may not be a
person designated to make a treatment decision for the patient and may not be
related to the patient by blood or marriage. This witness may not be entitled to
any part of the estate and may not have a claim against the estate of the patient.
This witness may not be the attending physician or an employee of the attend-
ing physician. If this witness is an employee of a health care facility in which
the patient is being cared for, this witness may not be involved in providing
direct patient care to the patient. This witness may not be an officer, director,

partner, or business office employee of a health care facility in which the
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patient is being cared for or of any parent organization of the health care facil-
ity.

Witness 1

Witness 2
Definitions.

“Artificial nutrition and hydration” means the provision of nutrients or
fluids by a tube inserted in a vein, under the skin in the subcutaneous tissues,

or in the stomach (gastrointestinal tract).

“Irreversible condition” means a condition, injury, or illness:

(1) that may be treated, but is never cured or eliminated;

e

(2) thatleaves a person unable to care for or make decisions for

the person’s own self; and

(3) that, without life-sustaining treatment provided in accor-

dance with the prevailing standard of medical care, is fatal.

Explanation: Many serious illﬁesses vsuch as cancer, failure of major
drgans (kidney, heart, liver, or lung), and serious brain disease Such as |
Alzheimer’s dementia may be considéféd irreversible early on. There is no
cure, but the patient may be kept alive for prolonged periodisxof time if the |
patient receives life-sustaining treatments. Late in the course of the éa‘mé ill-

ness, the disease may be considered terminal when, even with treatment, the
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patient is expected to die. You may wish to consider which burdens of treat-
ment you would be willing to accept in an effort to achieve a particular out-
come. This is a very personal decision that you may wish to discuss with your

physician, family, or other important persons in your life.

“Life-sustaining treatment” means treetmeht that, based on reasonable
medical judgment, sustains the life of a patieﬁt and withoﬁt which the patient
will die. The terni includes both life-susteinihg medications and artificial life
support such és mechanical breathihg inachines, kidney dialysis treatment, and
.artiﬁcial hydretioﬁ ’and nutrition. The term does not include the administration
of pain managemeht medication, the performance of a medical procedure nec-

essary to provide comfort care, or any other medical care provided to alleviate

a patient’s pain.

“Terminal condition” means an incurable condition caused by injury,
disease, or illf‘iless that according to reasonable medical judgment will produce
death within six months, even with available life-sustaining treatment pro-

vided in accordance with the prevailing standard of medical care.

- Explanation: Many serious illnesses may be considered irreversible
early in the course of the illness, but they may not be considered terminal until
the disease is fairly advanced. In thinking about terminal illness and its treat-
ment, you again may wish to consider the relative benefits and burdens of
treatment and%discuss your wishes with your physiciaﬁ, family, or other impor-

tant persons in your life.
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Form 9

Authorization to Consent to Treatment of Minor

I, [name], am the [parent/guardian/managing conservator] of [name of
minor], a minor child, and have the power to consent to medical treatment for
[him/her]. [Include if applicable: [Name[s]] [is/are] [name of minor]’s [other
parent/parents].] I authorize and appoint [name] as my agent to consent to
medical treatment of the minor when I cannot be contacted to so consent, such
medical treatment to include, without limitation, X-ray examination; anes-
thetic treatment; medical, dental, or surgic‘al examination or treatment; and
general hospital care. No prior determination of life-threatening emergency or
danger of serious or permanent injury resulting from delay of treatment need

2
be made under this authorization.

I will indemnify and hold harmless from any expense or claim of any
nature any entity that provides or causes to be provided;examination, treat-
ment, or hospital care under this authorization (except to the exteﬁt such entity
1s negligent therein) and conditionally agree to make or cause to be made, by
assignment of third-party benefits or otherwise, full and complete payment for

such examination, treatment, or hospital care.

SIGNED on [date].
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Authorization to Consent to Treatment of Minor

Child’s name:

Form 9

[Name of parent/guardian/managing
conservator]|

Birth date:

Last tetanus immunization:

Allergies:

Hospitalization insurance co.:

Pediatrician:

Type of credit card:

Credit card number:

Name on credit card;

Expiration date:
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Form 10

Caveat: This form is an exémple only and is not prescribed by statute. There is no
case law upholding the use of such a statement, and it is unclear what the legal effect
of such a statement is under Texas law. :

A person,who completes a statement of intent should discuss his intent with his attor-
ney (when applicable), his family members, the persons designated to act for him in
any advance directive or planning document, and others who care about him. Such
persons should be given copies of the completed statement of intent. '

An original, signed statement of intent should be kept at home and should be readily
available so that it is accessible when needed. A copy should also be kept in a secure
location with other directives and end-stage planning documents. '

The statement of intent should be provided to and discussed with the patient’s doc-
tors. The patient should make sure the doctor understands his intent, agrees to follow
his intent, and will include the statement in his medical record. The doctor should be
asked to tell other doctors who may treat the patient to honor his intent.

A person who completes a statement of intent should take a copy of the statement ‘
with him and request that it be put in his medical record, if admitted to a hospital or a -
nursing home.

Statement of Intent for End-of-Life Planning‘

I, [name], make this statement of intent with regard to the followihg sit-
uations. This statement is in addition to and shall apply to any advanced direc-
tives I may have executed or shall hereafter execute. Initials in front of each -
paragraph of this addendum indicate my desire. If any item is not initialed, that.

item is not applicable.
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No caraiopulfnénary resuscitatidn'-(CPR) is to be performed in the hos-
pitaltorj emefgency fdom unless done within [specify time frame] of car-
-d‘iac arrest. -

" No gas‘ltr:bstomy (éréétion ofa feediﬁg tube to the stomach from the
abdom:én) is to be vdoné unless [ am mentally able to give my consent. If
I have given my consent, subsequently become mentally unable to make
déciéiéns, and am unable to take nourishment by mouth after [specify
time fr:amve] of artificial fluid and nutrition support (via IVs, subclavian

vein hyperalimentation, nasal gastric tube feeding, or gastrostomy feed-

"ing tubes), I direct all of these artificial means of nutrition be stopped.

No respirator is to be used longer than [specify time frame] (if the initial
 indication for its use was the iriébility to breathe caused by either a head
inj_ur‘yt'or a stroke). A reépirator may be used up to [specify time frame]

’if the indication' of its use is pneumonia, chest injury, or similar ill-

nesses. -

In thefevent that a diagnosis of Alzheimer’s disease (or other similar

~ dementia) hés been madé, and if I have lost my ability to live at home
because of the brain diseeiée, I direct that no 1ife-‘saving prOcédures be

‘ perfofmed. I direct that there be no treatment of me for such illnesses as
pneuﬁloni‘a, heart disease, sepsis (overwhelming infection), cancer,

stroke, or similar situations. Injuries may be treated in the usual manner.

b
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76

Radiation, chemotherapy, and repeated surgery for metastatic cancer is
prohibited unless there is at least a [percent] percent chance of improv-

ing both my lifespan and quality of life for at least [number] months.

Renal dialysis for longer than [specify time frame] is prohibited, unless I

possess the capacity to give consent to a longer period of treatment.

If an injury results in quadriplegia (paralysis of all four extremities) plus
the loss of ability to communicate for over [specify time frame], I direct

that no supportive therapy be continued.

In the event I suffer a stroke (cerebral vascular accident), I direct that
unless there is a strong probability (at least [percent] percent) of recov-
ery of both my mental functions and the ability to communicate, plus

the ability to care for myself (with minimal help), that all supportive

" measures and treatments not be extended longer than [specify time

frame] from the onset of the stroke.

I'request that adequate dosages of pain medication be used in any of the
above situations, as well as in other unforeseen terminal illnesses or
injuries, to give total relief of pain and discomfort, including the pain of
méntal anguish, even if this means using doses that exceed the usual
amount and even if these higher dosages have a probability of toxicity
such as adverse effects on the respiratory or cardiac rate. [ recognize
that euthanasia and assisted suicide are not legal in Texas but thaf relief

of pain and dignity in death are recognized as legal.



Statement of Intent for End-of-Life Planning Form 10

In the event that I have elected to stop treatment or life support while
possessing the mental capacity to do so, and my illness then progresses
to the point that I can no longer make my own decisions, I direct that my

decisions to stop treatment or life support be honored.

In the event I am hospitalized in an institution or under the care of a
physician that will not honor my wishes as stated above, I direct that I
be transferred to an institution, a hospice, or my home and to the care of

a physician who will honor my directive.

A specific condition or situation I would like to address and my intent

regarding that condition or situation is described as follows: [spécify].

As My Death Approaches

General

Select as applicable.

1. Iwant to die naturally at home, if possible.

2. I'wish to know about options for hospice care to provide medical,

emotional, and spiritual care for me and my loved ones.

3. Iwould like to have with me the following special possessions:

[specify].
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. Comforf and Personal Care

Select as applicable.

1. IfIshow signs of physical or mental distress, I want my caregivers

to do whatever they can to help, me.
2. Twish to have a cool moist cloth put on my head if I have a fever.
3. I'want my lips and tﬁoﬁfth kept moist to sfdp dryness.

4. I'wish to have personal care like bathing, shaving, ﬁail clipping,
hair brushing, and teeth brushing, as long as they do not _cauée me pain or dis-

comfort.

5. IfIam not able to con;crol my bowel or bladder functions, I wish
for my clothes and bed linens to be kept clean and for them to be _'change’d as -

soon as they can be if they have been soiled.

Surroundings

| "Select as applicable.

1. I'would like to have the following family and friends pfesent when

possible: [sp’ecify].

2. I wish to have my hand held and to be talked to When_possible,

even if I don’t seem to respond to the voice or touch of others.
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3. TI'wish to have others by my side praying for me when possible.

4. 1 wish to hdve religious readings and well-loved poems read aloud

when I am near death.

5. 1 w1sh to have my favorlte musrc played when possrble unt1l my

tlme of death l

l

6. Iwishto have pictures of my loved ones in my room, near my bed.

Lok
R

K ffAdvance;DirectiveZs"an'd Estate Planning Documents

I havevcompleted the following document[s]:

Select as appllcable

1. Pre-Need Des1gnat1on of Guardian. [Name] has [author1ty under/
a copy of/authority under and a copy of] the document. [His/Her] contact

information is: [specify]. -

2. Durable Power of Attorney for Healthcare [Name] has [authority
under/a copy of/authonty under and a copy of] the document. [Hrs/Her] con-

tact 1nformatron 1s: -[specn_fy]_.

3. Out of Hosp1tal Do-Not- Resusc1tate Order. [Name] has [author-

ity under/a copy of/authorrty under and a copy of] the document. [His/Her]

contact 1nformat10n is: [speclfy]
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4.  Directive to Physicians or Surrogates. - [Name] has [authority
under/a copy of/authority under and a copy of] the doc‘ument.‘ [His/Her] con-

tact information is: [specify].

5. Durable Power of Attorney. [Name] has [authority under/a copy

of/authority under and a copyl of] _thé document. [His/Hyer] contact information

" is: [specify].

6. Last Will and Testament. [Name] has [authorify under/a copy of/
authority under and a copy: of] the document. [His/Her] contact information is:

[specify].

7. Inter Vivos (Living) Trust. [Name] has [authority under/a copy

of/authority under and a copy of] the document. [His/Her] contact information

1s: [specify].

8. [Title of other advance directive or estate planning document].
[Name] has [authority under/a copy of/authority under and a copy of] the doc-

ument. [His/Her] contact information is: [specify].

Following My Death i

Select as applicable.

1. My instructions for a funeral or memorial service are as follows:

[specify intentions for funeral or memorial service].
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2. I'would like the disposition of my remains to be [by burial/by cre-

mation/by donation to [specify to whom donation will be made]].

3. Tam a veteran or may have the right to burial in a veterans or other

government cemetery as follows: [specify burial rights].

4. I have previously made arrangements, and the contact person is:

[specify].

5. I'have not previously made arrangements, and I would like my ser-

vice to include: [specify].
6. I'would like the following people notified: [specify].
7. Lwould like any charitable donations to be made to: [specify].

8. I'would like my announcement of death (obituary) to include:

~

[specify].

™

Additional Information

Additional restrictions, instructions, and directives may be added at any

time. Any item listed above may be revoked or modified by me at any time.

The following pedple have copies of this statement of intent: [specify

names and contact information for individuals with copies of this statement].
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- Declarant

Witness

Witness Address

82

Date
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Date

; Witness

Witness Address_‘
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Examination/Investigation Request Form 11

Form 11

Examination/Investigation Request

DL-76 (3/03)
Texas Department of Public Safety

Driver Improvement Bureau
P.O. Box 4087, Austin, TX., 78773-0320

Examination/Investigation Request

| Please complete this form if you have D.&ICS.QBQLKDQ\ALI&dg& about adriver you beheve is no Ionger capable of safely oper-
' ating a motor vehicle. = . |

= After reviewmg this report, the Department may requara the driver to take certain tests such as a vision, knowl-

edge or driving test or provide other medical information.
= The Department may release information contained in thrs report pursuant to a request under the Public

Information Act or in response to a court order

PERSONAL NAME (LasT, FIRsT, MIiDDLE) DATE OF BIRTH [DR!VER LicENSE NUMBER
INFORMATION ON
Person BEING ADDRESS City ISTATE |ZIP Cope
REPORTED
PLEASE COMPLETE ALL ||| icENSE PLATE NUMBER ‘PHONE NUMBER
AVAILABLE INFORMATION.

Describe in detail incidents related to or conditions about this driver which indicate the inability to safely operate a motor
vehicle. Give specific dates, locations, accident reports, possible medical conditions and all other information which sup-
ports the need for testing or evaluation. You should report only information of which you have personal knowledge or phys-

ical evidence.
. IT 1S A VIOLATION OF THE TEXAS PENAL CODE TO INTENTIONALLY FILE A FALSE REPORT. ANY PERSON WHO
. INTENTIONALLY FILES A FALSE REPORT MAY BE SUBJECT TO CRIMINAL PROSECUTION.
PERSON ‘ . | {PRINT FuLL NAME (LAST, FIRsT, MIDDLE) ’RELATIONSHIP T0 DRIVER TELEPHONE NUMBER
COMPLETING
'ReQUEST ‘ ADDRESS ICITY ‘ STATE ’ZIP Cope
L  |[SianaTure ’DATE
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Form 12

This form is based on the form found in Tex. Prob. Code § 679. This form may be
modified to omit references to alternate designations, to appoint only a guardian of
the person or estate, or to omit the disqualifying language, as appropriate.

Designation of Guardian in Event of Later Incapacity
or Need of Guardian

I, [name of declarant], make this Designation of Guardian, to operate if

the need for a guardian for me later arises.

1. Idesignate [name] to serve as guardian of my person, [name] as
first alternate guardian of my person, [name] as second alternate guardian of

my person, and [name] as third alternate guardian of my person.

2. Idesignate [name] to serve as guardian of my estate, [name] as
first alternate guardian of my estate, [name] as second alternate guardian of my

estate, and [name] as third alternate guardian of my estate.

3. Ifany guardian or alternate guardian dies, does not qualify, or

resigns, the next named alternate guardian becomes my guardian.

4. I expressly disqualify the following [person/persons] from serving

as guardian of my person: [name[s]].

5. Texpressly disqualify the following [person/persons] from serving

as guardian of my estate: [name[s]].
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) ,

SIGNED on.

[Name of declarant] .

Witness

Witness

Self-Proving Affidavit

Before me, the undersigned authority, on this date personally appeared
the declarant, and [name] and [name] as witnesses and, all being duly sworn,
the declarant said that the above instrument was [his/her] Designation of
Guardian and that the declarant had made and executed it for the purposes
expressed n the designation. The witnesses declared to me that they are each
14 years of age or older, that they saw the declarant sign the deslgnatlon, that
they signed the designation as witnesses, and that the declarant appeared to

them to be of sound mind.

Declarant

Affiant
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'

Affiant

SIGNED. under oath before me on

Notary Public, State of Texas
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Form 13

This form is based on the form found in Tex. Prob. Code § 677A. This form may be
modified to omit references to alternate designations and to also appoint a guardian of
the estate of the children, as appropriate.

Declaration of Appointment of Guardian for My
Children in Event of Death or Incapacity

I, [name], make this declaration to appoint as guardian for my

child[ren], listed as follows, in the event of my death or incapacity: [name[s] of

child[ren]].

I designate [name] to serve as guardian of the perso’n of my child[ren],
[name] as first alternate guardian of the person of my child[ren], [name] as
second alternate guardian of the person of my child[ren], and [name] as third

alternate guardian of the person of my child[ren].

I direct that the guardian of the person of my child[ren] serve [with/

without] bond.

Include the following if applicable.

I designate [name] to serve as guardian of the estate of my child[ren],
[name] as first alternate guardian of the estate of my child[ren], [name] as sec-
ond alternate guardian of the estate of my child[ren], and [name] as third alter-

nate guardian of the estate of my child[reﬁ].
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* Continue with the following.

If any guardlan or alternate guardlan dies, does not quahfy or res1gns

the next named altemate guardlan becomes guardian of my child[ren].’

SIGNED on

' [Name of declarant].

Witness

Witness
* Self-Proving Affidavit

Before me, the undersigned authority, on this date personally appeared - -
the declarant and [name] and [name] as witnesses and, all being duiy'sx;vom,
the declarant said-that the above ihstrument was [his/her] Declara'tionVOf ;
Appointment of Guardian for the Declarant’s Children in the Eveht of Declar-
ant’s Death or Incapacity and that the declarant had made and executed it for
- the purposes expressed in the declaratlon The witnesses declared to me that |
they are each 14 'years of age or older that they saw the declarant sign the dec-
laration, that they 51gned the declaratlon as witnesses, and that the declarant

appeared to them to be of sound mind.
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Declaration of Appointment of Guardian

SIGNED under oath before me on

Form 13

Declarant

Affiant

Affiant

Notary Public, State of Texas .
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Form 14

This form is based on the form found in Tex. Civ. Prac. & Rem. Code § 137.011.

Declaration for Mental Health Treatment

I, [name], being an adult of sound mind, willfully and voluntarily make
this declaration for mental health treatment to be followed if it is determined
by a court that my ability to understand the nature and consequences of a pro-
pbsed treatment, including the benefits, risks, and alternatives to the proposed
treatment, is impaired to such an extent that I lack the capacity to make mental
health treatment decisions. “Mental health treatment” means electroconvulsive
or other convulsive treatment, treatment of mental illness with psychoactive

medication, and preferences regarding emergency mental health treatment.

Include the following paragraph if applicable.

I understand that I may become incapable of giving or withholding
informed consent for mental health treatment due to the symptoms of a diag-

nosed mental disorder. These symptoms may include: [specify].

Continue with the following.
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Declaration for Mental Health Treatment -Form 14

Psychoactive Medications

If I become incapable of giving or withholding informed consent for
mental health treatment, my wishes regarding psychoactive medications are as

follows:

Select one or more of the following as applicable.

I consent to the administration of the following medications: [specify].

And/Or

I do not consent to the administration of the following medications:

[specify].

And/Or

-I'consent to the administration of a federal Food and Drug Administra-
tion approved medication that was only approved and in existence after my
declaration and that is considered in the same class of psychoactive medica-

tions as stated below: [specify].

\

Continue with the following.

Conditions or limitations: [specify].
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Convulsive Treatment

If I become incapable of giving or withholding informed consent for
mental health treatment, my wishes regarding convulsive treatment are as fol-

lows:

Select one of the following.

-I consent to the administration of convulsive treatment.

Or

I do not consent to the administration of convulsive treatment.

Continue with the following.

Conditions or limitations: [specify].
Preferences for Emergency Treatment
‘In an emergency, I prefer the following treatment FIRST (circle one):
Restraint/Seclusion/Medication

In an emergency, I prefer the following treatment SECOND (circle

one):
Restraint/Seclusion/Medication

In an emergency, I prefer the following treatment THIRD (circle one):
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Restraint/Seclusion/Medication

I prefer a [male/female] to administer festraint, seclusion, and/or medi-

cations:

Options for treatment before use of restraint, seclusion, and/or medica-

tions: [épecify].
Conditions or limitations: [s‘pecif_y].
Additional Prefefences or Instructions
[Specify any additiopal preferences or instructions.]

Conditions or limitations: [specify].

" Signature of principal:

Date:

Statement of Witnesses

;I declare uhder penalty of perjury that the principal’s name has be.en‘
represénted to me by the principal, that the principal signed or acknowledged
this declaration in my presence, that I believe the principal to be of sound
mind, that fhe principal has affirmed that the principal is aware of the nature of

the document and is signing it voluntarily and free from duress, that the princi-

pal requested that I serve as witness to the principal’_s execution of this docu-
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ment, and that I am not a provider of health or residential care to the principal,
an employee of a provider of health or residential care to the principal, an

operator of a community health care facility providing care to the principal, or
an employee of an operator of a community health care facility providing care

to the principal.

I declare that I am not related to the principal by blood, marriage, or
adoption and that to the best of my knowledge I am not entitled to and do not
have a claim against any part of the estate of the principal on the death of the

principal under a will or by operation of law.

Witness Signature:

Print Name: ' Date:

Address:

Witness Signature:

Print Name: Date:

Address:
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NOTICE TO PERSON MAKING A DECLARATION
FOR MENTAL HEALTH TREATMENT

This is an important legal document. It creates a declaration for mental
health treatment. Before signing this document, you should know these impor-

tant facts:

This document allows you to make decisions in advance about mental
health treatment and specifically three types of mental health treatment: psy-
choactive medication, convulsive therapy, and emergency menfal health treat-
ment. The instructions that you include in this declaration will be followed
only if a court believes that you are incapacitated to make treatment decisions.
Otherwise, you will be considered able to give or withhold consent for the

treatments.

This document will continue in effect for a period of three years unless
you become incapacitated to participate in mental health treatment decisions.
If this occurs, the directive will continue in effect until you are no longer inca-

pacitated.

You have the right to revoke this document in whole or in part at any
time you have not been determined to be incapacitated. YOU MAY NOT
REVOKE THIS DECLARATION.-WHEN YOU ARE CONSIDERED BY A COURT TO BE
INCAPACITATED. A revocation is effective when it is communicated to your

attending physician or other health care provider.
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If there is anything in this document that you do not understand, you
should ask a lawyer to explain it to you. This declaration is not valid unless it
is signed by two qualified witnesses who are personally known to you and who

are present when you sign or acknowledge your signature.
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Form 15

" [Caption. See form 35.]

Debtor’s Statement—Small Estates

[Name of debtor], Debtor, whose address is [address, city, state], ten-
ders to the county clerk of [cé‘untyj Counfy,’ Téxaé, in accordance with the
terms and prdviéions of section 887 6f the Texas Probate ;Code, the amount of
$[amount], being not morf: than.$100,000 as specified by statute, for the use
and benefit of [name of creditor], Creditor, whose Social Security number is

[number] and whose address is [address, city, state].
; ,
Debtor states that Creditor is a resident of the state of Texas and [isa

minor, whose date of birth is [date]/has the following disability: [specify]].

Debtor states that the amount of money tendered above is the amount
due Creditor on a liquidated and uncontested claim against Debtor arising out

of the following transaction: [specify].

Debtor requests that the county clerk issue a receipt for the amount of
money in accdrdance with the terms of section 887 of the Texas Probate Code

and further that Creditor be advised as required by law.

SIGNED on [date].

[Name of debtor]
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Form 16

[Caption. See form 35.]

Application to Withdraw Funds under
Texas Probate Code Section 887
This Application to Withdraw Funds under Texas Probate Code Section

887 is brought by [name of applicant], Applicant, who shows in support:
1. [Name of creditor], Creditor, is [a minor/an incapacitated person].
2. The domicile of Creditor is [address].

3. [Name of debtor] on [date] deposited with the clerk of the Court of
[county] County, Texas, the amount of ${amount] in accordance with the
terms and provisions of section 887(a) of the Texas Probate Code for the use

and benefit of Creditor.

4.  Applicant’s relationship to Creditor is the [father/mother/unes-
tranged spouse/custodian] of Creditor. [Include if applicable: Creditor has no
spouse, and [his/her] parents [are deceased/do not reside in the state of

Texas].]

5. The bond of Applicant accompanies this application and is at least
double the amount now on deposit as stated above. But in no event is the bond

less than two hundred dollars.
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6. It would be in the best interest and welfare of Creditor if the above-
mentioned amount were withdrawn from the trust account of the county clerk

and delivered to Applicant for the use and benefit of Creditor.

Applicant prays that this application and the accompanying bond be
approved and that the county clerk be ordered to deliver the above-described
funds to Applicant for the use and benefit of Creditor. Applicant prays for all

further relief to which Applicant may be entitled.

Respectfully submitted,

[Name]

Attorney for Applicant
State Bar No.:
[Address]

[Telephone]
[Telecopier]

Applicant
[Address]
- [Telephone]

SIGNED under oath before me on

Notary Public, State of Texas
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Form 17

[Caption. Sée fofm 35.]

Order to Release Funds

On [date] the Court considered the Application to Withdraw Funds of

[name of applicant], Applicant.

The Court finds that Applicant has fecently iﬁcurred extraordinary
expenses as a result of [StateA facts, including name of minor child or inda_paci-
tated person] and that Api)licant, pursuant to section 887 of the Texas Probate
Code, has obtained a bond for double the amount requested herein made pay-
able to the judge or the judge’s successors in office and to be conditioned that
the custodian will use the money fof the creditor’s benefit under the directions
of the Court. The Court further finds that reasonable and neéessary attorney’s
feés in the amount of $[amount] were required for representation in this mat- |

ter.

IT IS ORDERED that, as authorized by section 887 of the Texas Pro-
bate Code; the county clerk of [county] County, Texas, be ordered to immedi-
ately release the amount of $[amount] to [name of applicant], to be used for

[specify] for [name of minor child or incapacitated person].

All other relief not expfessly granted herein is denied.
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SIGNED on

JUDGE PRESIDING
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Form 18

[Caption. See form 35.]

Motion to Create Texas Propérty Code
Section 142 Trust '

- This Motion to Create a Texas Property Code Section 142 Trust for the ,
benefit of [name of minor or incapacitated person] is brought by [name of mov-

ant}, Movant, as [next friend/guardian ad litem] of [name of minor or incapaci-

tated person], who shows in support:

Select dne of the following.

Select the following if judgment is not yet entered.

1. This Court is about to enter its final judgment in the abové-enﬁtled
and -numberéd cause, and [name of minor or .incapacitated person] will be
awarded $[amounf]. At that time, such funds will be subjeét to being paid into
the registry of this Court because tname of m‘ino‘r"or ihcapécitated person] is [a

minor/an incapacitated person].

Or.

Select the following if jUdgment is already entered.

1. On [date] this Court entered its final judgménf in the above-entitled

and -numbered cause, and [name of minor or incapacitated person] was
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awarded $[amour|t], free and.clear of all costs, expenses, and fees. The funds

were then paid into. the registry of this Court. .

Select one of the following.

s

R 1 _Sgléctj the following if the beneficiary is a minor.

- 2. [Name of minor] was born on [date] and is a minor, age [age] as of
the ﬁlirlg of this motion. [Name of minor] currently resides at [address]. Mov-
ant is t?he [next friend/guardian ad litem] for [name of minor]. There is no
courtvordered guardianshio pending with respect to [name of minor] at this
time. Movant is of the opinion that it would be in the best interests of [name of
mmor] to have the amount awarded to [him/her] held in trust for [his/her] ben-
eﬁt in accordance w1th section 142 005 of the Texas Property Code, until [he/
she] attains age [age] It is the oplmon of Movant that [name of minor] W111 not
~ have sufﬁ01ent maturl_ty to ,properly manage and invest that sum of money on
attaining [his/her] niaj"ority at age eighteen. Moreover, it is the opinion of
Movanr that sucha large amount of money should be rnvested and managed by
! corporate trustee, whichvis‘,.'in the bosiness of managing large amounts of

money, rather than allowing the money to remain in the Court’s registry. -

_ Or.

Select the following if the'b‘eheficiary is an incapacitated person.

2'. [Name of mcapac:tated person] was born on [date] and is an inca-

pa01tated person as deﬁned by section 142. 007 of the Texas Property Code,
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inasmuch as [he/she] lacks sufficient understanding or cépacity to make or
communicate responsible decisions concerning [his/her] financial affairs.
[Name of incapacitated person] currently resides at [address]. Movant is the
[next friend/guardian ad litem]‘for [name of incapacitated person]. Movant is
of the opinion that [name of incapacitatéd person] will not have sufficient
capacity to ‘properlly mahage and invest such an amount of money until [he/ |
she] regains capacity. Moreover, it is the opinion of Movant that such a large
amount of money should be invested and managed by a corporate trustee,
which is in the business of managing large amounts of money, rather than

allowing the money to remain in the Court’s registry.

Continue with the following.

3. Movant has asked [name of proposed trustee] to act as trustee of
. the trust if this Court agrees that such a trust should be created. Movant under-

stands that [name of proposed trustee] is willing to act as trustee.

4. Movant and [name of proposed trustee] have agreed on the terms
of such a trust, and a proposed trust agreement reflecting those terms accompa-

nies this motion.

[Name of movant] prays that this Court create a Texas Property Code
section 142.005 trust for the benefit of [name of minor or incapacitated person]
in accordance with the terms and provisions of the trust agreement filed with
this motion. Movant prays for all further relief to which Movant may be enti-

tled.
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Respectfully submitted,

[Name]

Attorney for Movant
State Bar No.:
[Address]
[Telephone]
[Telecopier]

Certiﬁcate' of Service

I certify that in accordance with the Texas Rules of Civil Procedure I
served a true and correct copy of [title of document, e.g., Motion for Leave to
Resign‘i as Guardian] on the parties listed below. This service was made by
[method of sén:vice, e.g., certified mail, properly addressed, return receipt
requested, in a postpaid envelope deposited with the United States Postal Ser-

vice].

[Naﬁe]

Attach proposed trust agreement along with proposed
trustee’s fee schedule.
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Form 19

[Caption. See form 35.]

Order Creating Texas Property Code
Section 142 Trust

On [date] the Court considered the Motion to Create a Texas Property

Code Section 142 Trust of [name of movant] as [next friend/ guardian ad
litem] of [name of minor or incapacitated person], [a minor/an 1ncapa01tated ‘
-person], requesting the Court to estaolish a trust for [name of minor or incapac-"
itated person] under section 142.005 of the Texas Property Code. The Court,
having considered the evidence presented, the argument Q,f counéel, and the
terms of the trust instrument filed with the motion and signed by the proposed
trustee[s], which is incorporated,herein for all purposes by this'reference, finds
that [name of minor or incapacitated person] is [a minor/an incapacitated per-
son as defined by section 142.007 of the Texas Property Code] , and that the .
trust is in the best interests of the [mrnor/incapacitated person] and should be ,

created under the authority of section 142.005 of the Texas Property Code.

IT IS THEREFORE ORDERED that the funds awarded to [name of
minor or lncapacltated person] under the final judgment in the above-entitled
and -numbered cause shall be held in trust for the benefit of the [mmor/lnca-
pacitated person] in accordance with section 142.005 of the Texas Property -

Code and according to the terms of the attached trust agreement.

106



Order Creating Texas Property Code Section 142 Trust - "\ Form 19

" IT IS FURTHER ORDERED that [name[s] of trustee[s]] [is/are] hereby
appointed trustee[s] of the trust. IT IS FURTHER ORDERED that approval is
~ hereby granted the trustee[s] to chargé reasonable fees for [his/her/its/their]

‘trust services at the rates and in the manner provided for in the trust agreement.

SIGNED on

JUDGE PRESIDING
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Form 20

Terms of Trust and Agreement of Trustee

This instrument establishes the terms of a trust created for the benefit of
[name of minor or incapacitated person], [a minor/an incapacitated person],
under the order of the [designation] Court of [county] County, Texas, under

the authority of section 142.005 of the Texas Property Code, as amended.

1. Trustee. The trustee of the trust is [name of trustee], Trustee. On
receipt of the funds constituting the corpus of this trust, Trustee’s duties will
commence in accordance with the terms of this trust agreement. No bond or

other security is required of Trustee or of any successor trustee.

2. Beneficiary. The sole and only beneficiary of the trust is [name of

minor or incapacitated person], Beneficiary.

3. Trust Estate. The trust will be funded with the amount of
$[amount] (plus any accrued interest), which was awarded to Beneficiary as a
result of a settlement or final judgment in Cause No. [number], styled “[style
of case],” in the [designation] Court of [county] County, Texas. This amount
of money will constitute the initial principal of the trust that, together with all
other properties hereafter acquired by the trust and all income therefrom, will

constitute the trust estate of the trust.
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4. Distributions from Trust. Trustee will pay to or apply for the ben-
efit of Beneficiary such amounts out of the net income and principal (if income
is insufficient) of the trust as are reasonably necessary in the sole discretion of
Trustee to provide for the health, education, support, or maintenance of Bene-
ficiary. Any such income not so distributed will be added to the principal of

the trust.

In making any discretionary payments to Beneficiary, Trustee will con-
sider (a) the standard of living to which Beneficiary has been accustomed
beforé the creation of the trust; (b) any increase.in Beneficiary’s standard of
living that should occur as a result of the size, anticipated income, and finan-
cial return of the trust and the feasibility of sustaining such an increased stan-
dard of living; (c) any known resources of Beneficiary; (d) the ability of any
person who is legally obligated to support Beneficiary to do so; and (e) the
ability of Beneficiary to earn funds for Beneficiary’s own support and mainte-

nance except while obtaining an education.

Trustee may make any distribution required or permitted hereunder,
without the intervention of any guardian or other legal representative, in any of
the following ways in Trustee’s sole reasonable discretion: (a) to Beneficiary
directly, (b) to the legal or natural guardian of Beneficiary, (c) to any person
having custody of Beneficiary, or (d) by using the distribution directly for

Beneficiary’s benefit.
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‘5. Revocability. This trust may not be revoked, altered, or amended
by Beneficiary or any guardian or other legal representative of Beneficiary, but
it will remain subject to amendment, modification, or revocation by the [desig-

nation] Court at any time before the termination of the trust.

6.’ Spéndthrift Provision. Béfore thé actual récéipt of an& distribu- |
tion of any portion of the trust estate by Beneficiary, no property (whether
income or principal) of the trust will be subject to anticipation or assignment
by Beneficiary or to attachment by or interference or control of any creditor or
assignee of Beneficiary or be taken or reached by any legai or eq‘uitkab'le pro-
cess in satisfaction of any debt or liability of Beneficiary. Any attempted trans-
fer or encumbrance of any interest in the trust estate of the trust by Beneficiary
before its actual distribution will be void. To the extent allowed byA law, no dis-.
tribution from the trust will be made to satisfy any obligation of 'Beneﬁciary if
such obligation would otherwise be met from any federal or state assistancé

program if the trust had not been created.

7. Trustee’s Investment Authority. Trustee will invest the-trust
estate in accordance with the standards now or hereafter set forth in title 9 of
the Texas Property Code (Texas Trust Code) (or any subsequent applicable
law), and Trustee may also invest all or any part of the trust estate in one or
more common trust funds now or hereafter established By Trustee pursuant to

sections 113.171 and 113.172 of the Texas Property Code.
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8. Trustée 's Compensation and Expenses. Trustee will be entitled
to receive for Trustee’s services a fair and reasonable compensation deter-
mineei in accordance with thethen-cUstorrrary and prevailing charges for simi-
lar services charged by corporate fiduciaries in [city, county] County, Texas,
but Trusteefs compensatien will net exceed _the compensation previded by
Trustee’s then-publislred fee schedrlle for ‘sueh services. Trustee will also be
| reimbﬁrsed for all reasonable experrses ineurred by Trustee in connection with
the trﬁst. The fees and expenses allowed hereunder have been approved by the
[designatiorr] Court at the inceptien of the tmsf, But the [designation] Court
- may review such fees and expenses at any time on the [designation] Court’s
own motion or at the instance of Trustee or any other party. interested in the
welfare of Beneﬁciary, and on a hearing of the matter, the [designation] Court
will take any action with respect to such fees and expenses as the [designation]
Court may deem éppropriate.v Trustee expressly agree’s te reimburse to the trust
any fees previously paid to Trustee by the trusr if the [designation] Court |

orders Trustee to do so. .

9.  Administrative Provisions. In the administration of the trust,

Trustee will be authorized and empowered;

(a) -toexercise all powers granted by Texas Property Code section
-142.005 as now or hereafter amended and to trustees of
- express trusts by the Texas Property Code or any correspond-

ing statute, except in any instance in which the Texas Property
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Code or such other statutory provision may conflict with the
express provisions of this trust agreement, in which case the

provisions of this trust agreement will control.

to adjust, arbitrate, compromise, abandon, sue on or defcnd,
and otherwise deal with and settle all claims in favor of or

against the trust. To engage and retain attorneys or accoun-
tants at any time that it may be reas‘onably‘ ne;:essary to pro-

vide for the prudent management and preservation of the trust.

to continue to act as Trustee of the trust regardless of any
change of name of Trustee and regardless of any reorganiza-

tion, merger, or consolidation of Trustee.

10. Miscellaneous. The trust will be held and administered under the

following terms and conditions:

112
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Trustee will keep books of account respecting the trust and all

transactions involving the trust and will furnish to Benefi-

" ciary, or to the person having the care and custody of Benefi-

ciary if Beneficiary is then under a legal disability, statements
at least quarterly showing receipts and diébursements of
income and corpus of the trust and a list of assets held in the
trust. Trustee will also furnish such statements to the [desig-

nation] Court on request.
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(b) No person or entity dealing with Trustee will be obligated to
see to the application of any money or property paid or deliv-
eréd to Trustee, and no person or entity will be obligated to
inquire into the expediency or propriety of any transaction on
the authority of Trustee to enter into and consummate any

transactions on terms Trustee deems reasonably appropriate.

(c) Trustee may not resign as trustee of the trust without receiv-

ing prior authority from the [designation] Court.

(d) The headings appearing in this instrument are for convenience
only and do not purport to define or limit the scope or intent

of the provisions to which they refer.

11. Inception of Trust. This trust will become effective on (a) the
effecﬁve date of the court order that authorizes its creation, (b) the transfer of
the above-stated amount of money to Trustee, and (c) Trustee’s acceptance of
the trust, which will be evidenced by the signature below of the appropriate
officer of Trustee. This trust is created by operation of law as it is implemented
herein by the [designation] Court, and to the extent permitted by law neither

Beneficiary nor the [designation] Court is the grantor of this trust.

SIGNED in multiple originals, any one of which will be deemed an original

for all purposes on [date].
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Trustee

[Name and title of répresentative]
[Name of entity]

SIGNED under oath before me on

Notary Public, State of Texas
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Form 21

[Caption. See form 35.]

Order for Distribution of [Minor’s/
Incapacitated Person’s] Funds

On [date] the Court considered the motion of [name of movant], as [next
friend/guardian ad litem] of [name of minor or incapacitated person], [a minor/
an incapacitated pgrson], requesting that the Court establish a trust for the
[minor/incapacitated person] under Texas Property Code.section 142.005.
[Inclu(;e if applicable: Also appearing was [name of guardian], guardian ad
litem for the [minor/incapacitated person] ] The Court; haviﬁg considered the
evidence presented, the argliment of counsel, and the terms of the trust instru-
ment filed with the motion and signed by the proposed trustee, which is incor-
porated herein for all purposes by this reference, hereby ﬁnds that [name of
minor §r incapacitated person] is [a minor/an incapacitated person as defined
by section 142.007 of the Texas Property Code], and this trust is in the best
interesfs of the [minor/incapacitated person] and should be created under the

authority of section 142.005 of the Texas Property Cod‘e.j

IT IS THEREFORE ORDERED that the funds awarded to the [minor/
incapacitated person] under the ﬁna1 judgment in the above-entitled and

-numbered cause shall be held in trust for the benefit of the [minor/incapaci-
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tated person] under section 142.005 of the Texas Property Code and under the

terms of the trust agreement attached hereto as Exhibit [exhibit number/letter].

IT IS FURTHER ORDERED that [name of trustee] is hereby appointed

sole trustee of the trust[,/.]

Include the following if funds are already in the registry of the
court.

and the [district/county] clerk is hereby ORDERED to pay to the trustee for
the benefit of the [minor/incapacitated person] all amounts awarded herein to

the [minor/incapacitated person] (including any interest earned thereon).

Continue with the following.

IT IS FURTHER ORDERED that approval is hereby granted to the
trustee to charge a reasonable fee for its trust services at the rates and in the

manner provided for in the trust agreement.

SIGNED on

JUDGE PRESIDING

Attach exhibit(s).
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Form 22

[Caption. See form 35.]

Application to Create Management Trust for
Benefit of [name of ward]
[Name of guardian], Applicant, guardian of the estate of [name of ward],
files this Application to Create Management Trust for Benefit of Ward under

section 867 of the Texas Probate Code and shows the following in support:

Describe the source of the trust estate. The following is an
example.

The [designation] Court of [county] County, Texas, is about to enter a
judgment in Cause No. [number], styled “[style of case],” in which [name of

ward], Ward, will be awarded the sum of $[amount].

Continue with the following.

Applicant is the guardian of the estate of Ward. Applicant believes that
it would be in the best interests of Ward if the money awarded were held in a
management trust for the benefit of Ward according to section 867 of the

Texas Probate Code.

Applicant has requested that [name of proposed trustee], Proposed
Trustee, of [city], Texas, be permitted to act as trustee of this trust if the Court
agrees that such a trust should be created. Applicant understands that Proposed

Trustee has agreed to act as trustee. Proposed Trustee is a trust company hav-
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ing trust powers in the state of Texas and is therefore qualified to serve as

trustee of a trust created according to section 867 of the Texas Probate Code.
‘ _ - :

Applicant and Proposed Trustee have agreed on the terms of a proposed
trust agreement that complies with the prov151ons of sections 867 through 873
of the Texas Probate Code and that accompanies this application as Exhibit

[exhibit number/letter].

Applicant prays that the Court create a managernent trust for the benefit
of Ward under the terms of section 867 of the Texas Probate Code, that Pro-
posed Trustee be appornted the trustee of the trust, and that approval be given
for the payment from the trust of reasonable fees to Proposed Trustee for its
services as trustee under the terms of the trust agreement, Wthh accompanies
this application. Applicant prays for all further relief to wh1ch Applicant may

be entitled.

- Respectfully submitted,

[Name] _
Attorney for Applicant
State Bar No.:
[Address]

[Telephone]
[Teléeopier]

Attach exhibit(s).
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Form 23

[Caption. See form 35.]

Management Trust

This agreement establishes the terms of a management trust created for
the benefit of [name of beneficiary], Beneficiary, in accordance with the order
of the [designation] Court of [county] County, Texas, under the authority of

section 867 of the Texas.Probate Code.

lr  Trustee. The trustee of the trust will be [name of trustee],
Trustee. Trustee’s address is [address, city, county] County, Texas. On receipt
of the funds constituting the corpus of the Trust, Trustee’s duties will begin in
accordance with the terms of the trust. No bond or other security is required of
Trustee or any successor trustee. However, Trustee currently maintains a
financial institution bond in the amount of ${amount]. Trustee hereby agrees to
maintain that bond or a similar bond subject to the reasonable commercial
availability of such bonds. Trustee agrees to notify the Court within five days

of learning that a bond is no longer évailable.

2. Beneficiary. The sole beneficiary of the trust is Beneficiary, who
was born on [date of birth]. Beneficiary currently resides at [address, city,

county] County, Texas.
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3. Trust Estate. The trust will be funded with cash in the sum of
$[amount] [describe funding, e.g., , which will be awarded to the trust en
behalf of Beneficiary as a result of a jedgment in Cause No. [number], styied
“[style of case],” in the [designation] Coﬁrt of [county] Couﬁty, Texas]. This
money will constitute the initial pr1n01pa1 of the trust, which, together with all
other propertles acquired by the trust and all income therefrom ‘will constitute-

the trust estate of the trust.

Modify the following paragraph if the trust is to be a “special
needs” trust to include “special needs” provisions and to elimi-
nate references to “health, educatlon support or mainte- |
nance.” See section 26.5.

4. Distributions from the Trust. -Trustee will pay to or apply for the
beneﬁt of Beneficiary such amounts out of the net income-and principal (if -
income is insufficient) of the trust as are in the sole discretion of Trustee rea-
sonably necessary to provide for the health, education, support, or‘mainte-r
nance of Beneficiary, subject to any applicable Texas Probate Code |

proVisions. Any income not distributed will be added to the principal of the

trust.

In making any discretionafy payments to Beneﬁciary, Trustee will con-
sider (a) the standard of living to which Beneficiary was accustomed before
the creation of the trust, (b) any known resources of Beneﬁciary, (©) the-ability
of any person who is legally obligated to support Beneficiary to do so,-and @
any present or future Texas Probate Code provisions governing the use and

expenditure of funds held in management trusts.
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¥

Trustee may make any distribution required or permitted under the trust,
without the intervention of any guardian or other legal representative, in any of
the followmg ways: (a) to the legal or natural guardian of Beneficiary or to any
person who has physical custody of Beneﬁ01ary, (b) to any person furnishing
care, educatlon support or malntenance to Beneficiary; or (c) by us1ng the

dlstrlbutlon dlrectly for the beneﬁt of Beneﬁ01ary

No distribution from the trust may be made to or for the benefit of Ben-
eﬁciaey to satisfy any obligation if that obligatiqn would otherwise be met
from any fedefal or state assistance piregrem if the trust had not been created.
Trustee will not be responsible for making such 5 deferminatioh nor will
Trustee be .heldlliable for any distribution made in good faith that results in the
loss of any federal er state assisténce or for any distribﬁtion made pursuant to

an order of any state agency requiring distribution for the benefit of Benefi-

ciary. .

. Trustee is specifically authorized to pay accounting fees for preparation
of Beneficiary’s personal income tax return and to pay.any income tax owed

by Beneﬁciary or the trust that is attributable to income generated by the trust.

Note: If the beneficiary is a minor, the trust must terminate

| when the beneficiary is twenty-five years old. Tex. Prob. Code
§ 870(a). However, some courts will not permit a section 867
trust to extend beyond the ward’s eighteenth birthday.

5. T ermination The trust Wlll termmate when [Beneficiary turns

[age]/the Court determmes Beneficiary to be no longer incapacitated or on the
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death of Beneficiary]. On termination, Trustee will pay all of the remaining
trust estate of the Trust to Beneficiary, free of any further trust or, if Benefi-

ciary is then deceased, to the personal representative of Beneficiary’s estate.

6. Revocability. This trust may not be amended, altered, or revoked
by Beneficiary or any guardian or other legal representative of Beneficiary but
remains subject to amendment, modification, or revocation by the Court at any

time before the termination of the Trust.

7.  Spendthrift Provision. Before the acﬁal receipt of any distribu-
tion of any portion of the trust estate by Beneficiary, no property (whether
income or principal) of the trust will be subject to anticipation or assignment
by Beneficiary or to attachment by or the interference or control of any credi-
tor or assignee of Beneficiary or be taken or reached by any legal or equitable
process in satisfaction of any debt or liability of Beneficiary. Any attelhpted
transfer or encumbrance of any interest in the trust estate by Beneficiary
before its actual distribution will be void. In addition to being applicable to
Beneficiary, this paragraph also applies to anyone other than Beneficiary who

may be entitled to any portion of the trust estate on termination of the trust.

8. Trustee’s Investment Authority. Trustee will invest the trust
estate in accordance with the standards in chapter 113 of title nine of the Texas
Property Code as amended or with any subsequent applicable law. Trustee
may also invest all or any part of the trust estate in a common trust fund now or

hereafter established by Trustee pursuant to the Texas Trust Code. The invest-
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ments }nust be in federally insured, interest-bearing time or deposit accounts or
obligations backed by the United States governmént or its agencies or instru-
mentalities or in mutual funds composed primarily of securities issued by the
United States government or its agencies or instrumentalities and managed by
investment management organizations having in excess of $10 billion in assets

under management.

9. Trustee’s Compensation and Expenses. Trustee will be entitled
to be paid a fair and reasonable compensation for its services out of the trust
assets, either annually, quarterly, or monthly, at its option. Compensation will
be in accordance with customary and prevailing charges for similar services
charged by corporate fiduciaries in [city, county] County, Texas and in compli-
ance With the exiéting guardianship compensation statutes. Trustee’s compen-
sation will not exceed Trustee’s then-published fee schedule. Trustee will be
entitled to recover from the trust all reasonable expenses incurred by Trustee
in administration of the trust. Trustee’s initial fee and expense schedule has
been attached to this trust agreement and approved by the Court at the incep-
tion of the trust, but the Court will review all trustee fees and expenses
incurre(i and paid annually and will consider such paid fees in light of the then-
prevailing charges for similar services by corporate fiduciaries in [city, county]
County, Texas. The Court may, on its own motion or at the request of Trustee
or any other party interested in the welfare of Beneficiary, take any action it

deems proper with respect to such fees and expenses.
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Trustee’s fee schedule attached to this trust agreement constitutes the

basis for Trustee’s compensation, subject only to review by the Court on an

annual basis.

10. Administrative Provisions. In the administration of the trust,

Trustee will be authorized and empdwered;—

a.

to exercise all the powers now or hereafter granted to trustees
of express trusts by the Texas Trﬁst Code or any correspond-
ing statutes, except that in any instance in which the Texas
Trust Code, the provisions applicable to manageﬁent trﬁsts
created uﬁder fhe Texas Probate Code, or other statutory prbi
vision may éonﬂict with the express provisionS of fhis Vtrﬁst
agreement, the provisions of this trust agreemenf will control;

and

to adjust, arbitrate, compromise, abandon, sue on, defend, or
otherwise deal with and settle all claims 1n favor of or against
the trust and to engage and retain attorneys or accountants at
any time reasonably necessary to provide for the prudent

management and preservation of the trust.

11. Miscellaneous. The truSt also will be held and administered

under the following terms and conditions:
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a.  The Trust will be governed in all respects by the laws of the
. state of Texas; jurisdiction and venue will lie in Texas in all
matters involving the trust and those persons acting in con-

nection with the trust;.

b. Trustee will keep accourlt books for the trust and all transac-
o - tions involving the Trust and w111 furnish Beneficiary, or the
person having the care and custody of Beneﬁ01ary if Benefi-
ciary is thenunder a legal disability, statements at least quar-
terly showing receipts and disbursements of income and
corpus of the trust and a list of assets held by the trust. Trustee
' Will prepare and file with the Court regular annual accounts
and,v on the termination of the trust, a final account. All
accounts will be prepared and filed in the same manner and
form required of a guardian under chapter XIII of the Texas
Probate Code Trustee erl prov1de coples of all accounts to
any then- servmg guardlan of Beneﬁc1ary s person and any
then-serving guardian of Beneficiary’s estate. All accounts
are su'bject to court review and approval in the same manner
as provided in the Texas Probate Code. Trustee will not be
’ responsrble or liable to Beneficiary or any other person on
SR account of any actions that Trustee may take or fail to take in
: * Trustee’s good-faith reliance on any order or proceeding of

the Court. * -
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No person or entity dealing with Trustee under the trust will
be obligated to see to the application of any money or prop-
erty paid or delivered to Trustee, and no such person or entity
will be obligated to inquire into the expediency or propriety of
any transaction or the authority of Trustee to enter into and
consummate any suph transaction on terms Trustee may deem

reasonably appropriate.

Trustee may not resign as trustee of the trust, nor may another
trustee be substituted in place of Trustee, without receiving
prior apthority from the Court to do so. If the trusteeship
should become vacant, or on Trustee’s submission of an
application to resign, the power to appoint a successor will be

exercisable by the Court alone.

The headings in this trust agreement are for convenience only
and do not define or limit the scope or intent of the provisions

to which they refer.

If any portion of this trust agreement is contrary to any appli-
cable law or to the applicable rules and regulations of any
authority regulating the activities of Trustee, the conflicting
provision will be deemed deleted, and a provision as nearly
alike in tenpr, effect, and reading as will comply with such

laws, rules, and regulations will be substituted in its place.
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12. Inception of the Trust. This trust becomes effective on the entry
of the order to which this trust agreement is attached and the transfer of the

above-described money to Trustee.

SIGNED on [date].

Trustee
[Name and title of representative]
[Name of entity]

The form and content of this trust instrument are hereby approved.

[Name of guardian]
Guardian

This instrument was acknowledged béfore me on [date] by [name of
representative], as [capacity] of [name of trustee] as trustee, a state trust cor-

poration, on behalf of the corporation.

Notary Public, State of Texas
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Form 24

‘ [Caption. See form 35.]

Application for Establishment of Subaccount
' with [name of trust] Pooled Trust

[Namé of applicant], Applicant, [guardian of the [person/estaté)pérsoh
and estate] of [name of ward], Wérd/ [speéify other relationship to ward] of "
[name of ward], Ward], respectfully rﬁakes this Application for Establiéhment
of Subaccount with [name of trust] Pooled Trust and shows the Court aé fol-

lows:

1. Applicant is the [guardian of the [person/estate/person and estate}/
[specify felationship to ward]] in thé above-entitled and -numbered cause [pur-
suant to an order of this Court dated [date]]. Ward is [a'\minor/an adult/a dis-
abled person], aged [number] years, as of the filing ofb_thi,s application [inc]ude
if applicable: and has been adjudicated by this Court asvan bincapacitated per-

son].

2. Applicant believes that it would be in the best interest of Ward to
have Ward’s estate, in its entirety, paid and transferred into a subaccount of a
pooled trust because of the savings in administrative costs, court costs, and

legal fees that would otherwise result under current law.
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3. Applicant also beheves that the guardlanshlp of Ward’s estate

: should then be closed.

4 Appli’cant has asked [name of trustee.], "I“rusfee, to act as trustee of
the trust subaccount in the event this Court agrees that such a trust should be
createéd. [Name of trustee] is the trustee of a trust that meets. the requirements
of 42 US.C. § 1396p(d)(4)(C) as specified in section 910(3) of the Texas Pro-

bate Code. [Name of trustee] is qualified and willing to act as the trustee.

‘ 5 Applicant and Trustee have agreed on the terms of a trust that com-
plies w1th the statutory requlrements of section 914 of the Texas Probate Code.
‘The agreed terms are set forth in the Terms of Trust and Agreement of Trustee

| attached as Exhibit [exhibit numberiletter] to this application.
o
‘Applicant prays that, on proper notice to all persons entitled to receive

notice of this application, the Cour_t grant this application and—

a.  order the establishment of a subaccount of a pooled trust for
the benefit of Ward in accordance with section 913 of the

; Texas Probate Code;

b. . approve the Terms of Trust and Agreement of Trustee

attached as Exhibit [exhibit number/letter] to this application;

c.  appoint [name of trustee] as Trustee of such subaccount;
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direct [name of guardian] to deliver Ward’s estate to Trustee,
in trust, on approval of [name of guardian]’s account for final

settlement;

expressly hold this guardianship open for the purpose of

accepting, reviewing, and approving Trustee’s annual
accountings and fee applications as required by the Texas

Probate Code; and |

grant any further relief to which Applicant may be justly enti-
tled. . A |

Respectfully submitted,

[Name]

Attorney for Applicant
State Bar No.:
[Address]

[Telephone]
[Telecopier]

Attach exhibit(s).
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Form 25

[Caption. See form 35.]

Order Establishing Subaccount of Pooled Trust

On [date], the Court considered the Application for Establishment of
Subaccount with Pooled Trust of [name of applicant], [guardian of the [person/
estate/person and estate] of [name of ward], Ward/[specify other relationship to
ward] of [name of ward], Ward]. The Court has read the application and heard
all evidence in support of the application. As there are no objections to the

application, the Court finds that:
1. This Court has jurisdiction and venue of this cause.

2. Notice of the application has been given to those persons as

required by the Texas Probate Code.

3. Citation has been personally served on Ward in accordance with

the law.

4. Itis in the best interests of Ward, pursuant to section 913 of the
Texas Probate Code, to establish a subaccount of a pooled trust with [name of

trust] for the benefit of Ward.

5. The [name of trust] meets the requirements of 42 U.S.C.

§ 1396p(d)(4)(C) as specified in section 910(3) of the Texas Probate Code.
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6. Itisinthe best interest'of Ward for-the following assets to be trans-
ferred to a-subaccount'with [name of trustee] to be held in the name of Ward

and for the benefit'‘of Ward: [specify assets to be transferred]..
IT IS THEREFORE ORDERED -that:

1. [Name ofguardian] shall establish a subaccount with [name of
trustee] in the name: of [name of ward],.of which [name.of ward] is the benefi-
ciary, as a'less restrictive.alternative tothe appointment of a guardian of the

 estate for [_name‘ of ward].

2. The following assets shall be transferred to.a subaccount with
[name of trust] to be held in the name of [name of ward] and for the benefit of

[name of ward]: [specify assets as:indicated above].

SIGNED on-

JUDGE PRESIDING-
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Form 26

[Caption.-See form 35.]

Application for Order of No Administration

[Name of surviving:spouse], Applicant, as surviving spouse-of [name of
~ decedent], 'De(;edent,i[include"ifuap,plica‘ble: and on behalf of [name[s] of minor
child[ren] and/or adult incapacited child[ren]], the [minor:child[ren] of Dece-

dent/adult incapacitated child[ren] of Decedent/minor child[ren] and adult
incapacitated child[ren] of Decedent]], furnishes the 'followmg-informétion to

the Court in support of [his/her] Application for Order of No Administration:

1. Applicant is an individual interested in the estate of Decedent,
domiciled in and residing at [address of surviving spouse], and is the surviv-

ing spouse of Decedent.

Include one or both of‘_the following if applicable.

[Name[s] of minor child[ren]] [is an individual/are individuals] interested
in the estate, domiciled in and residing at [address-of minor child[ren]], and [is/

are] the minor child[ren] of Decedent.

[Name[s] of adult incapacitated child[ren]] [is an individual/are individu-
als] interested in the estate, domiciled in and residing at [address of adult inca-
pacitated childfren]], and [is/are] the adult incapacitated child[ren] of

Decedent.
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Continue with the following.

2. Decedent died on [date], at [address where decedent died, includ-
ing county], at the age of [number] years. Fours years have not elapsed since

the death of Decedent.

3. This Court has jurisdiction and venue because Decedent had a

fixed place of residence and domicile in this county on the date of death.

4. Decedent owned the following real and personal property: [specify,

including value for each].

The liens and encumbrances on the above-described property are as fol-

lows: [specify].

Select one of the following.

5. Decedent died intestate. The names of the heirs of Decedent, and

their relationships to Decedent, are: [specify].

Or

5. Decedent left a last will and testament dated [date], which was
never revoked and is filed with this application as Exhibit [exhibit number/let-

ter]. The names of the beneficiaries in the will are: [specify].

Continue with the following.
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6. The creditors of Decedent, and the amounts owed to each, are as

follows: [specify].

Applicant respectfully requests that this Court make a family allowance
and that, if the entire assets of the estate, not including homestead and exempt
property, are thereby exhausted, assets be set aside for Applicant [select if
applicable: and Decedent’s minor child[ren]/and Decedent’s adult incapaci-
tated child[ren]/and Decedent’s mihor child[ren] and adult incapacitated
child[ren]]; Applicant further requests that the Court issue-an Order of No

Administration.

Applicant further prays that this Court consider this application without
notice or, in the alternative, after such notice as this Court may require, and
that the Court grant the relief requested and all further relief to which Appli-

cant may be entitled.

Respectfully submitted,

[Name]

Attorney for Applicant
State Bar No.:
[Address]

[Telephone]
[Telecopier]

Attach exhibit(s).
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Form 27

[Caption. See form 35.]

Ordef of No Adminisfration

On [date], the Court heard the Application for Order of No Administra-
tion filed herein by [name of applicant], Applicant, in the estate of [name of

decedent], Decedent.

The Court considered the application [without notice as authorized by
Texas Probate Code section 140/and finds that notice has been given as

required by this Court].
The Court finds that—
1. the facts contained in the application are true;

2. the expenses of [list expenses related to death, e.g., last illness,

funeral charges] and of this proceeding have been paid or secured;

3. the value of the estate’s assets is greater than the amount required

for a family allowance; and

4. the estate’s assets will be exhausted after a family allowance is

made herein.
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IT IS THEREFORE ORDERED that the following estate assets are set
aside for [specify family members] as a family allowance pursuant to Texas

Probate Code section 287: [specify estate assets].

IT IS FURTHER ORDERED that there shall be no administration of

this estate.

IT IS FURTHER ORDERED that all persons owing any money, having
custody of any property, or acting és registrar or transfer agent of any evidence
of interest, indebtedness, property, or right belonging to the estate, and all per-
sons purchasing from or otherwise dealing with the estate, shall immediately
pay or transfer those assets to the surviving spouse [select if applicable: and
minor child[ren]/and adult incapacitated child[ren)/and minor child[ren] and |

adult incapacitated child[ren]] named herein.

SIGNED on

JUDGE PRESIDING
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Form 28

This form is based on the form found at Tex. Prop. Code § 141.010(b).

Transfer under Texas Uniform Transfers
to Minors Act
I, [name of transferor or name and representative capacity if a fiduciary],
hereby transfer'to [name of custodian], as custodian for [name of minor] under
the Texas Uniform Transfers to Minors Act; the following: [describe the cus-

todial property sufficiently to identify it].

SIGNED on [date].

[Name of transferor]

[Name of custodian] acknowledges receipt of the property described
above as custodian for the minor named above under the Texas Uniform

Transfers to Minors Act.

[Name of custodian]
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Form 29

This form is used for the sale of a minor’s real or personal property if no guardian has
been appointed for the minor’s person or estate. The sale is usually in the form of a
private sale. If real property is involved, most sales will be conducted through a title
company, and a proposed closing statement should accompany the application.

[Caption. See form 35]

Application for Sale of Property under
Texas Probate Code Section 889
This Application for Sale of Propefty ﬁhder Texés Probate Code Section
889 is brought by [name of applicant], Applicant, a [parent/managing conser-

vator] of [name of minor], Minor, a minor, who shows in support:
1. Applicant is the [mother/father/managing conservator] of Minor.

2. The existence of certain property of Minor, which is described in
Exhibit [exhibit number/letter] attached hereto and incorporated herein for all

purposes, has come to the attention of Applicant.

Include the following if applicable.

3. Minor acquired the ownership interest in this property from

[describe source from which title was obtained].

Continue with the following.
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4. Applicant seeks this Court’s permission to sell the ownership inter-
est of Minor in this property and to place the proceeds of the sale in the regis-

try of this Court.

5. This Court has venue over this application in that [state venue

facts].
6. Applicant furnishes this Court with certain additional information
as follows—
a. the ownership interest held in the property is [specify];
b. the proposed purchaser’s name is [name];
c. the appraised value of the property is ${amount];
d. the sales price offered for this property is $[amount];
e. the net proceeds to be deposited into the registry of this Court
after the payment of all costs of sale are ${amount]; and
f.  this sale is to be conducted at [describe the location or manner
of transfer].
7.  The sale of this property will be for cash.
8.  All funds received from the sale will be for the use and benefit of
Minor.
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9. Itis necessary and advisable to sell the interest in this property, as
permitted by section 889 of the Texas Probate Code, because there is no need

for the creation of a guardianship of the estate at this time.

Applicant requests that citation be issued as required by law and that,
after a hearing on this application, the Court enter its order authorizing Appli-

cant to sell the property as may be authorized by law.

Respectfully submitted,

Applicant

BEFORE ME, the undersigned authority, on this day personally
* appeared [name], who after being duly sworn stated that the statements con-
tained in this application are true and correct based on the information and

belief of Applicant.

SIGNED under oath before me on

Notary Public, State of Texas
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‘ [Name]

Attorney for Applicant
State Bar No.:
[Address]

[Telephone]
[Telecopier]

Attach exhibit(s). For a sale involving. real prOperty, attach a

proposed closing statement.
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Form 30

[Caption: See form 35.]

Order for Sale of Property under Texas Probate Code
Section 889
On [date] the Court considered the Application for Sale of Property
under Texas Probate Code Section 889 of [name of applicant], and after con-
sidering the evidence presented in support of the application, the Court finds

the following:

1. The application was verified by affidavit and showed that the
minor has certain [real/personal/real and personal] property proposed to be

sold pursuant to the requirements of section 889 of the Texas Probate Code.

2. A description of the property sought to be sold is contained in

Exhibit [exhibit number/letter] attached to and made a part of this order.

3. The sale sought in the foregoing application appears reasonable,

necessary, and advisable.

4. The application should be granted, the property sold, and the funds

deposited into the registry of this Court.

IT IS THEREFORE ORDERED that the property described in this

order will be sold for cash in the net amount of ${amount], and the net pro-
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ceeds will be forwarded to the county clerk of this county for deposit into the

* registry of this Court.

SIGNED on

JUDGE PRESIDING

Attach exhibit(s).
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Form 31

This form may be used if a guardian has been appointed for the person but there is no
need for appointment of a guardian of the estate. The sale is usually in the form of a
private sale. If real property is involved, most sales will be conducted through a title
company, and a proposed closing statement should accompany the application.

[Caption. See form 35.]

Application for Sale of Property under
Texas Probate Code Section 890
This Application for Sale of Property under Texas Probate Code Section
890 in the absence of a guardian of the estate is brought by [name of guardian],
Guardian, guardian of the person of [name of ward], Ward, an incapacitated

person, who shows in support:

1. Guardian was duly appointed and qualified as guardian of the per-

son of Ward on [date].

2. Certain [real/personal/real and personal] property of Ward, more
specifically described in Exhibit [exhibit number/letter] attached hereto and

incorporated herein for all purposes, has come to the attention of Guardian.

3. As guardian of the person, Guardian seeks this Court’s permission
to sell Ward’s interest in the property and place the proceeds of the sale in the

registry of this Court.
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4.  This Court has venue over this application as this Court appointed

[name of guardian] as guardian of Ward’s person.

5. Guardian furnishes this Court with additional information as fol-

lows—
a. the ownership interest held in the herein-described property is
[specify];
b. the proposed purchaser’s name is [name];
c. the appraised value bof the property is $[amount];
d. the sales price offered for this property is $[amount];
e. the net proceeds to be deposited in the registry of this Court
after payment of all costs of sale are ${amount]; and
f.  this sale is to be conducted at [describe location or manner of
transfer].
6. The sale of this property will be for cash.
7. All funds received from the sale will be for the use and benefit of
Ward.
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8. Itisnecessary and advisable to sell Ward’s interest in this property,
as permitted by section 890 of the Texas Probate Code, because there is no

need for the creation of a guardianship of the estate at this time.

[Name of guardian] requests that citation be issued as required by law
and that, after a hearing on this application, the Court enter its order authoriz-
ing [name of guardian] as guardian of the person to sell the described property

at a private sale on the terms set forth above or as may be authorized by law.

Respectfully submitted,

Applicant

- BEFORE ME, the undersigned authority, on this day personally
appeared [name], who, after being duly sworn stated that the statements con-
tained in this application are true and correct based on the information and

belief of Applicant.

SIGNED under oath before me on

Notary Public, State of Texas
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| [Name]

Attorney for Applicant
State Bar No.:
[Address]

[Telephone]
[Telecopier]

Attach exhibit(s). For a sale involving real property, attach a

proposed closing statement.
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Form 32

[Caption. See form 35.]

Order for Sale of Property under
Texas Probate Code Section 890

On [date] the Court considered the Application for Sale of Property
under Texas Probate Code Section 890 filed by [name of guardian], Guardian,
the guardian of the person of [name of ward], Ward, an incapacitated person.
After considering the evidence presented in support of the application, the

Court finds the following:

1. The application was verified by affidavit, showing that Ward has
certain [real/personal/real and personal] property that Guardian proposes to

sell under section 890 of the Texas Probate Code.

2. A description of the property sought to be sold is contained in

Exhibit [exhibit number/ietter] attached to and made a part of this order.

3. The sale sought in the foregoing application appears reasonable,

necessary, and advisable.

4.  The application should be granted, the property sold, and the funds

from the sale deposited into the registry of this Court.
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IT IS THEREFORE ORDERED that the property described in this
order be sold by [name of guardian] for cash in the net amount of $[amount]
and the net proceeds be forwarded to the county clerk of this county for

deposit in the registry of this Court.

SIGNED on

JUDGE PRESIDING

Attach exhibit(s).
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Form 33

[Caption. See form 35.]

Application for Appointment of Receiver

[Name of applicant], Applicant, seeks the appointment of a receiver pur-
suant to Texas Probate Code section 885 to take charge of the estate for the
protection, conservation, and preservation of the estate on the following

grounds:

1. [Name of [ward/proposed ward]], [Ward/Proposed Ward], is [an
incapacitated person/a minor] who resides at [address of [ward/proposed

ward]] in this county.

2. [Ward/Proposed Ward] [is subject to a guardianship of the person/
is subject to a guardianship in the state of [name of state] and there is no
guardian of the estate who is qualified in this state/is not subject to a guardian-

ship in this state for the reason that [state reason]].

3. The estate of [Ward/Proposed Ward] is in danger of injury, loss, or

waste because [describe circumstances].

4. The endangered estate of [Ward/Proposed Ward] is located at
[specify address] and described as follows: [describe specific property in

detail and indicate its nature and value].
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5. This Court has jurisdiction and venue over this proceeding.

6. The appointment of a receiver is a less restrictive alternative to the

appointment of a guardian of the estate at this time.
Applicant respectfully requests—

1. [that the Court fix the time and date for hearing this application/

that the Court act without notice];

2. on hearing this application, that the Court appoint [name of
receiver], or such other person as the Court deems qualified, as receiver of

[specify property] and that an appropriate surety bond be set;

3. that the receiver be given the following duties and powers: [specify
powers, e.g., the power to take possession of and safeguard the property, the
power to manage the business of the [incapacitated person/minor], the power
to enter into contracts to continue the business of the [incapacitated person/
minor], the power to pay the ongoing expenses of the business and make pay-

roll, etc.]; and

4. all other and further relief to which Applicant may be justly enti-
tled.
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Application for Appointment of Receiver Form 33

Respectfully submitted,

- [Name]
Attorney for Applicant
State Bar No.:
[Address]
[Telephone]
[Telecopier]

o

BEFORE ME, the undersigned authority, on this day personally
appeared [name of applicant], the applicant in the foregoing Application for
Appointment of Receiver, known to me to be the person whose name is sub-
scribed to the above and foregoing application, and who, on [his/her] oath,
stated that the application contains a correct and complete statement of the
matters to which 1t relates and all the contents are true to the best of Appli-

cant’s knowledge.

[Name of applicant]

SIGNED under oath before me on

Notary Public, State of Texas
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Form 33 A Road Map-to Guardianship Alternatives

Certificate of Service

I certify that in accordance with the Texas Rules of Civil Procedure 1
served a true and correct copy of [title of document, e.g., Motion for Leave to
Resign as Guardian] on the parties listed below. This service was made by
[method of service, e.g., certified ﬁail, properly addressed, return receipt
requested, in a postpaid envelope deposited with the United States Postal Ser-

vice].

List the name and address-of each party or attorney served.

SIGNED on

[Name of attorney]
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Order Appointing Receiver : Form 34

Form 34

[Caption. See form 35.] »

Order Appointing Receiver

On [date], the Court considered the Application for Appointment of

Receiver, and the Court finds that:

1. [Name of [ward/proposed ward]], [Ward/Proposed Ward], is [an
incapacitated person/a minor] who resides at or is located at [address of [ward/

proposed ward]].

2. [Ward/Proposed Ward] is [subject to a guérdianship of the person/
subject to a guardianship in the state of [name of state] and there is no guard-
ian of the estate who is qualified in this state/not subject to a guardianship in

this state for the reason that [state reason]].

3. The estate of [Ward/Proposed Ward] is in danger of injury, loss, or

waste because: [describe circumstances].

4. The endangered estate of [Ward/Proposed Ward] is located in
[specify address] and described as follows: [identify and describe specific

property in detail and indicate its nature and value].

5. This Court has jurisdiction and venue over this proceeding.
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Form 34 A Road Map to Guardianship Alternativés

6. The appointment of a receiver is a less restrictive alternative to the

appointment of a guardian of the estate at this time.

7. Areceiver of the property of [Ward/Proposed Ward] should be

appointed for the protection, conservation, and preservation of the estate.

8.  [Name of appointed receiver] is deemed qualified by the Court to

be appointed as receiver.

IT IS THEREFORE ORDERED that the application be granted and

that:

1. [Name of appointed receiver] is appointed as receiver of the prop-
erty of [name of [ward/proposed ward]] and granted authority over the property
of [name of [ward/proposed ward]] for the protection, conservation, and pres-

ervation of the estate.

2. The receiver shall be given the following duties and powers: [spec-
ify powers, e.g., the power to take possession of and safeguard the property, the
power to manage the business of the [ward/proposed ward], the power to enter
into contracts to continue the business of the [ward/proposed ward], the power

to pay the ongoing expenses of the business and make payroll, etc.].

3. The receiver shall give bond in the amount of $[amount], condi-

tioned as required by law.
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Order Appointing Receiver Form 34

4. On the filing and approval of the receiver’s bond as required, the
clerk of the Court shall issue a certified copy of this order showing the author-

ity of the receiver herein.

5. When the estate is no longer liable to injury, loss, or waste, the
receiver shall report to the Court, file with the clerk a full and final sworn
account, and apply to deliver the estate to those persons entitled to receive the

same and to seek discharge.

SIGNED on

JUDGE PRESIDING
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Form 35 A Road Map to Guardianship Alternatives

Form 35.

Although no statute or rule prescribes the form for identifying in the caption the state
court in which the petition is filed, the court and county should be named. If one of
several courts may hear the case, as in counties with several district courts and county
courts at law, the caption should have a blank on which the clerk can write the appro-
priate number when the petition is filed. The court designations set out below are rec-
ommended for captions. The generally accepted appearance for captions in Texas
pleadings has the cause number at the top center of the first page, the parties on the
left, the court designation on the right, and a dividing line between the two, as set out
below. Some counties may reverse the appearance of the court and cause number.

Sample Captions

District Court
No. [number]

[Name] § IN THE DISTRICT COURT
Plaintiff §

§ OF [county] COUNTY, TEXAS
v §

§
[Name] §
Defendant § [Number] JUDICIAL DISTRICT

Constitutional County Court
No. [number]

[Name] ) § IN THE COUNTY COURT
Plaintiff $§

§ OF [county] COUNTY, TEXAS
v 8

§
[Name] §
Defendant 8§

158



Sample Captions

Unnumbered County Court at Law

[Name]
Plaintiff

[Name]
Defendant

Form 35

No. [number]

§ INTHE COUNTY COURT AT LAW

OF [county] COUNTY, TEXAS

Lo LD U LN LD Lo

Numbered County Court at Law

[Name]
Plaintiff

[Name]
Defendant

No. [number]

§ INTHE COUNTY COURT AT LAW
§

NUMBER [number] OF
[county] COUNTY, TEXAS

LN LR LN LN L
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Statutes and Rules Cited

[This index reflects only statutes and rules cited at text sections in the practice notes.]
TEXAS

Texas Civil Practice & Remedies Code

§64.001(d) ..o\ 31 §§ 137.001-011 ... ................ 23
§§64.101-108 ... ... ..., 31 §I37.011 ..o, 23

Texas Education Code

§25.001(b)9) .« .o, 9 §25001(d) .. ..o, S 9
Texas Family Code
Ch.31 e e 8 §101.032(2) ...t 6
§31.001(b) oo, 8 §151.001(@)(4) . ..o 5
§31.002(b) ......... [T 8 §151.001@)8) .« oo 5
§31.004 ..o 8 §§153.005-.006 . ... ...\, 6
C§31.005 8 §153.007 ..ot 6
§31.006 ..o 8 §153371 ....o... .. e 6
§32.001(a) ..., N 15 §153376 oo 6
Ch.34 .. . 7 §161.005 ...\ oee e 6

Texas Finance Code

§65.1072) .o 10 §65.107(6) ..o .10

[Locator numbers refer to sections in practice notes.]
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Texas Health & Safety Code

A Road Map to Guardianship Alternatives

Texas Health & Safety Code

Ch.8l.. i, 20.2
§166.008 . ... ..., 14
§166.032 ... ... .14
§166.032(b). . ..o 14
§166.032(b=1). . ..ooveie . 14
§166.033 ........ [P 14
§166.036(a). .. ..o, 14
§166.039 . ... ... .18
§166.039(a). .. ...ooueennn... 14,19.1
§166.039(b) . . ..o, 14,19.1
§166.039(€) . . oo 19.1
§166.042 .. ... .. ... ... ... 14
§166.085 .. ... 14
§§ 166.081-102. ... ............... 17
§ 166.081(6)(A) . ..o e o e, 17
§166.082(8). . ... oovieian. .17
§166.083 .. ... ... ... ... ... ... 17
§8§ 166.094—.096. . .. ... . 1T
§166.151 .. ..o ... . 13
§166.152()(1). ... oevee ... e 18
§166.155 . ...\ 13
§166.160 . ... ..o, 14
§166.161 . ... .. ... 14
§§ 166.162—164. ... ... .. 13
§§313.001-007. .. ............... 19.1
§313.002(5). .o eei e 19.1

§313.003 . ... 19.1
§313.003@)(1) .. 19.1
§313.004(8) . ... 19.1
§313.004(b). ... 19.1
§313.004(C). .. 18, 19.1
§313.004(d). .. 19.1
§313.004(6) . .. 19.1
§313.004(F) . ..o, ....19.1
§313.005(2) . v 19.1
§313.005(0). .. 19.1
§313.005(C) . ..o 19.1
§313.005(d). .. 19.1
§313.006 ... .\ 19.1
§313.007 ... 19.1
Chod62. ... i 20
Ch 570 e 20
Ch.5T4. oo, 20
§593.081 .0t 26.9
§593.081(b). ..o 26.9
§593.081(C) .+ et 26.9
§593.081(d). .., L.10.269
§593.081(6) . v 26.9
§593.081(F) ..\ 26.9
Ch.597. . oo 19.2
§ 773.008(1). ..o 16
§773.008(3). ..o 16

Texas Human Resources Code

§48208 ... ... 20.1

[Locator numbers refer to sections in practice notes.]
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Statutes and Rules Cited

Texas Probate Code

: Texas Probate Code

§139 . e 28
§140 .. oo 28
§141 . e 28
§142. . 28
§§ 436450 . .. .o 2
§A38A. .o 2
§438B. . . 2
§§ 481506 . ..\ 10, 11
§482 . 10
§483 . 1
§484 11
G485 . 1
§A85A. 1
§486 . o 1
487 1
§489 . i 11,12
§490 ..\ 11, 12
§492(4)E) « - o s 1
§496 . .t 10
§601(14). ..\t 26.5
§676(d). ..o 2
§ 67T(D). . oo 2
§ 67TA. oo 22
§6TTAW) oo oo 2
§ 679 . e 21
§ 694A. .. 27
§ T5DYAE) « e, 21
§759(E) e 21
§759(R). v e e e 21
§867 . 26.4,26.6
§867(a=1). ..o 26.6

§867(). - 26.6
§868()(1) + oo ree 26.6
§868A -\t 26.6
§868C(R) « e 26.7
§868C(D) v 26.7
§870 ..o 26.6
§870(D). - oo 26.6
§873 . 26.6
§883G)(1) « o 27
§883(a)2) » 27
§883(b). .ot 27
§883(6). . 27
§883(........... . 27
§883B. ...t 27
§884A .o 27
§885 ..\ 31
§887 . 24,30.1,30.2
§887(A). o 2

§8BI(). 2
§887(C) .o . 24
§887(d). ... .. .. ST 24
§887(E). s 24
§887(H) . oo 24
§887(2). oo 2
§889 .\ 30.1
§890 ..o 302
§§910-916. ..o\ 26.7
§O14(1). oo 26.7
§914(2). + oo 26.7
§916(a). ... oo 267
§O16(b). oo 26.7

[Locator numbers refer to sections in practice notes.]
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Texas Property Code

Texas Property Code

Ch.112.................... 26.2,26.8 §142.002........ ... . 25
Ch. 141, .. ..o, 29 § 142.002(b)(1) . oo, 25
§141.004(a) . .. ..o, 29 § 142.002(0)(3) - oo, 25
§§ 141.005-.008. ... ............... 29 § 142.004@)()Y(B) . ..o oo, 25
§141.006 .. ..o 29 §142.004(2)(2) ..o, 25
§ 141.006(a). .. . .... U 29 §142.004(b). .. ..o, 25
§ 141.006(C) . . oo oeeeeeen . 29 § 142.004(C) . . ..ot 25
§141.010(a) . ..o e v oo, 29 §142.004(d). .. ... 25
§ 141.010@)(I)A) . . oo veeeenn. 29 §142.005 ... ..., .. SO 26.3
§ 141.010)(2). o v vvoeeeeann.. 29 §142.005(a). . ..o oooee . 26.4
§141.010@)(3). « v v o eeeeeeann 29 § 142.005(b)(1) « oo v, 26.4
§ 141.010(@)(4). . ..o e .29 § 142.005(b)(2) + .o oo, 26.4
§141.010)(5). -+ v oo eeeeeee 29 § 142.005(6)3) « oo, 26.4
§ 141.010(a)(6). - . v o e e 29 § 142.005(b)4) oo, 26.4
§141.012(b). ..o oo, 29 § 142.005(b)(5) « e v oo, 26.4
§141.013 .. ..o, 29 § 142.005(b)(6) + v e oo, 26.4
§141.013(€). oo oo, 29 § 142.005(e). . ... .. T 26.4
§141.015 ... ..o .. [T 29 §142.005(8). . . eeeeee . 26.4
§141.016 .. ..o, 29 § 142.005(K). . ..o e, 263
§141.017 ..o, 29 §142.005(0) . ..o 26.3
§141.021 ..o 29 §142.005(t0) . ..o e, 26.4
§141.021(3) . oo e e 29 §142.005(0). . . oo 26.4
§141.025 ..o ovoe . 29 § 142.005(0). . . .o e e 26.4
§142.001 ....... ... ... ... 25 §142.007 ... ... ... ., 26.5
§142.001(2) . ..o v v 26.4

A Road Map to Guardianship Alternatives

Texas Transportation Code

§521.274(0)3) « oo 20.3

§521.2711 ... 20.3

[Locator numbers refer to sections in practice notes.]
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Statutes and Rules Cited "

Code of Federal Regulations

Texas Administrative Code

Title 40
§§9.281-295 . ..ottt 19.2
Texas Rules of Civil Procedure
Ruledd ........ .. ... . it 25
Texas Attorney General Opinions
Op.No.H-1214 ..., 5
Texas Disciplinary Rules of Professional Conduct

Rule 1.02(Z) oo, 1

UNITED STATES

United States Code

Title 38 § 1382C(Q)(3)A). + v e e 26.5
§ 5301(8) .« e v v 45 § 1382¢(@)3)C). « v v 26.5
§5502 43,4.4 §1383()(2) <o 3
Title 42 § 1396p(d)(@NA) « ... .. 264, 26.5
§659 . 45

Code of Federal Regulations
Title 20 Title 38
§§ 416.601—665 . . ..o, 3 §§13.0=111. ..o, 42
§416.601 oo 3 §8 13.55-63 .. 0o 43

[Locator numbers refer to sections in practice notes.]
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Code of Federal Regulations A Road Map to Guardianship Alternatives

§13.58 43 §13.004. .. 44
§13.000 . ... oo 44 §13.006 .. .00 oeee 44
§13.102 ... 43 §13.011 ..o, 45

[Locator numbers refer to sections in practice notes.)
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Cases Cited

[References are to section numbers in the practice notes.]

Bell v. Grossenbacher, 21

Elliott v. Hollingshead, 25

Estate of Morris v. First International Bank, 21
Graham [/n re], 8 ‘
Guardianship of Henson [In re], 6

Massey v. Galvan, 25

Novak v. Schellenberg, 21

Stern v. Wonzer, 25

Texas Health Insurance Risk Pool v. Sigmundik, 25
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Subject Index

[References are to section numbers in the practice notes.]

A

Ad litem guardians. See Guardians ad
litem

Alternative nonguardianship approaches

bank accounts, 2

community property, management by
spouse, 27

disability of minority, removal of, 8

durable power of attorney (see Durable
power of attorney)

interventional alternatives (see
Interventional alternatives)

managing and possessory conservatorships,
6

medical treatment decisions (see Medical
treatment decisions)

mental health treatment declarations, 23

next friends, 25

nonparent relative, authorization agreement
for, 7

order of no administration, 28

receivership, 31

sales of property (see Sales of property)

Social Security benefits, appointment of
representative payee for receipt of, 3

surrogate decision making (see Surrogate
decision making)

Texas Employees Retirement System (ERS)
funds, payment to parent of minor, 5

transfers to minors, 29

trusts (see Trusts)

Appointment of guardian

death, in'event of, 22

guardians ad litem (see Guardians ad litem)
later incapacity, in event of, 21

Authorized signature accounts, 10

Bank accounts
authorized signature accounts, 10
as guardianship alternative, 2

C
Claims, payment of, without
guardianship, 24

Community property, management by
spouse, 27

Conservatorships, 6
“Convenience accounts,” 2

Creditors, nonresident minors, payment
of claims to, 24

D

Disability of minority, removal of, 8

Do-not-resuscitate (DNR) orders, 14
out-of-hospital, 17

Driving-related issues, 20.3

Durable power of attorney. See under
Power of attorney

E

Emergency medical care consent, 16

[Locator numbers refer to sections in practice notes.}
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Emergency order for protective services

Emergency order for protective services,
20.1

End-stage planning, 18

F

Financial durable power of attorney, 11

G

Guardians ad litem
lawsuit recoveries, management of, 25
representation by, 25

H

' Health-care directives, 14,17, 18

Incapacitated individuals, surrogate
decision making for, 19.1

Inmates, surrogate decision making, 19.1

Interventional alternatives
court-ordered mental health services, 20.2
driving-related issues, 20.3

emergency order for protective services,
20.1

Inter vivos revocable trusts, 26.2

J

Joint bank accounts, 2

A Road Map to Guardianship Alternatives

M

Managing and possessory
conservatorships, 6

Medical power of attomey,‘13, 18

Medical treatment decisions

emergency care, 16

health-care directives, 14, 17, 18

medical power of attorney, 13, 18
nonparental consent, 15

out-of-hospital do-not-resuscitate orders, 17

Mental health care, treatment
declarations, 23

Mental health services, court ordered,
20.2

Mentally retarded
surrogate decision making for, 19.2
trusts for, 26.9

N

Next friends
lawsuit recoveries, management of, 25
representation by, 25

Nonparent relative, authorization
agreement for, 7

Nonresidents, minor “creditors,”
payment of claims to, 24

o

Order of no administration, 28

P

Payment of claims. See Claims, payment
of, without guardianship

[Locator numbers refer to sections in practice notes.]
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Subject Index

Power of attorney
durable, 10
financial, 11
with inter vivos revocable trust, 26.2
medical, 13, 18
for real estate transactions, 12

R

Receivership, 31

Retirement benefits

Employees Retirement System funds,
payment to parent of minor, 5

Security Retirement Income benefits,
appointment of representative payee
for receipt of, 3

Rosa’s Law, 19.2

Sales of property
without guardianship of estate, 30.2

without guardianship of person or estate,
30.1

School admission procedures, 9

Security Retirement Income benefits,
appointment of representative payee
for receipt of, 3

Social Security benefits, appointment of
representative payee for receipt of, 3

Social services agencies, 32

Special needs trusts
under 42 U.S.C. section 1396p(d)(4)(A),
26.4,26.5

Trusts

under 42 U.S.C. section 1396p(d)(4)(C),
26.7
section 867 trusts (see Trusts)

Statement of intent, 18

Supplemental Security Income (SSI)
benefits, appointment of
representative payee for receipt of, 3

Surrogate decision making

for incapacitated individuals and inmates,
19.1

for persons with mental retardation, 19.2

T

Testamentary trusts, 26.8

Texas Employees Retirement System
(ERS) funds, payment to parent of
minor, 5

Texas Probate Code section 867 trusts,
26.3,26.5,26.6

Texas Property Code section 142 trusts,
26.3,26.4,26.5

Texas Uniform Transfers to Minors Act,
29

Transfers to minors, 29

Trusts, 26.1-26.9

inter vivos revocable, 26.2

for mentally retarded persons, 26.9

pooled, subaccounts, 26.7

section 867 trusts, 26.3, 26.5, 26.6

section 142 trusts, 26.3, 26.4, 26.5

special needs trusts, under 42 U.S.C. section
1396p(d)(4)(A), 26.4, 26.5

testamentary, 26.8

use of, 26.1

[Locator numbers refer to sections in practice notes.]
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Digital Product Documentation

A Road Map to Guardianship Alternatives
Digital Product 2012

The complimentary downloadable version of 4 Road Map to Guardianship
Alternatives contains the entire text of the printed book. If you have questions or
problems with this product not covered in the documentation available via the URLs
below, please contact TexasBarBooks at (800) 204-2222, ext. 1499, or e-mail
books@texasbar.com.

Additional and Entity Licenses

The current owner of this book may purchase additional and entity licenses for
the digital product. Each additional license is for one additional lawyer and that
lawyer’s support team only. Additional and entity licenses are subject to the terms of
the original license concerning permitted users of the printed book and digital
product. Please visit http://texasbarbooks.net/additional-licenses/ for details.

Frequently Asked Questions

For answers to digital product licensing, download, installation, and usage
questions, visit TexasBarBooks Digital Product FAQs at http://texasbarbooks.net/
f-a-q/.

Downloading and Installing

Use of the digital product is subject to the terms of the license and limited
warranty included in this documentation and on the digital product download
Web pages. By downloading the digital product, you waive all refund privileges
for this publication.

To download this book’s complete digital product, follow the instructions on the
following pages:
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Downloading and Installing A Road Map to Guardianship Alternatives

1. Type http://www.texasbarcle.com/guardianship-alternatives-2012/ into
your browser’s address bar and press your keyboard’s “Enter” key.

exearBooks titles now available for Kindle — lexas L. Books - Win

v | © enter the downioed LRL here.

& Vew Favortes Took Help

z(Z/ TexasBarBooks titles now available for Kindle

Two of TexasBarBooks's most popular
titles, [ Remembar Atticus and Roual
Raad to Justice, are naw available as
Kindle e-books. As our first two
publications formatted for Kindle,

[o search, type and hit er these books mark a new venture by
1 TexasBarBooks into helping lawyers
: and consumers in Texas and bayond
| CATEGORIES build their digital libraries.

. SEARCH

Free Downloads
As Kindle e-books, [

| Pscyien and Rough Azad to Justice wil benefit
hews from some of the many features that

make Kindle Reading Devices such

Proposed Changes

#
@

2. Ifyou are not yet a registered user of TexasBarCLE’s Web site, use the “click
here” link to complete the quick, free registration. Otherwise, simply log in.

(Fe ek Vew Favorkes Toos e
i Favorkes {3 v E) - T3 g v Paga- Safety-

T @ & 3

TexasBar(LL TexasBarook

Home State Bar of Texas

Texas Young Lawyers  Texas Bar Journal Search CLE & Books

© gefore we can complete your equest

Email Address: ||

Password: )
(¥ Automatically log me In the next time | visit this site.

I1y0u have forgotten your password click here.

Rl L Oyere
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Digital Product Documentation

3. The initial download Web page should look similar to the one below.

Digital Prod,

TexasBarC |t TexasBarkt ook

State Bar of Texas | Texas Young Lawyers | Texas Bar Journal Search CLE & Books

Digital Product Registration

Congratulations! You're about to download the digital product for—
Title of TexasBarBooks Digital Product

@ Wy Texas bar card numberis [00000000 |

O 1 do not have a Texas bar card number,

O My firm has an entity license for this product,

Downloading and Installing

See http://texasbarbooks.net/download-tips/ for more download and installation

tips.
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License and Limited Warranty A Road Map to Guardianship Alternatives

USE OF THE MATERIAL IN THE DIGITAL PRODUCT IS SUBJECT
TO THE FOLLOWING LICENSE AGREEMENT.

License and Limited Warranty

Grant of license: The material in the digital product and in the documentation is
copyrighted by the State Bar of Texas (“State Bar”). The State Bar grants you a
nonexclusive license to use this material as long as you abide by the terms of this
agreement.

Ownership: The State Bar retains title and ownership of the material in the files
and in the documentation and all subsequent copies of the material regardless of the
form or media in which or on which the original and other copies may exist. This
license is not a sale of the material or any copy. The terms of this agreement apply to
derivative works.

Permitted users: The material in these files is licensed to you for use by one
lawyer and that lawyer’s support team only. At any given time, the material in these
files may be installed only on the computers used by that lawyer and that lawyer’s
support team. That lawyer may be the individual purchaser or the lawyer designated
by the firm that purchased this product. You may not permit other lawyers to use this
material unless you purchase additional licenses. Lawyers, law firms, and law firm
librarians are specifically prohibited from distributing these materials to more
than one lawyer. A separate license must be purchased for each lawyer who uses
these materials. For information about special bulk discount pricing for law firms,
please call 1-800-204-2222, ext. 1402, or 512-427-1402. Libraries not affiliated with
firms may permit reading of this material by patrons of the library through installation
on one or more computers owned by the library but may not lend or sell the files
themselves. The library may not allow patrons to print or copy any of this material in
any way.

Copies: You may make a copy of the files for backup purposes. Otherwise, you
may copy the material in the files only as necessary to allow use by the users
permitted under the license you purchased. Copyright notices should be included on
copies. You may copy the documentation, including any copyright notices, as needed
for reference by authorized users, but not otherwise.

Transfer: You may not transfer any copy of the material in the files or in the
documentation to any other person or entity unless the transferee first accepts this
agreement in writing and you transfer all copies, wherever located or installed, of the
material and documentation, including the original provided with this agreement. You
may not rent, loan, lease, sublicense, or otherwise make the material available for use
by any person other than the permitted users except as provided in this paragraph.
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Digital Product Documentation License and Limited Warranty

Limited warranty and limited liability: THE STATE BAR MAKES NO
WARRANTIES, EXPRESS OR IMPLIED, CONCERNING THE MATERIAL IN THESE FILES,
THE DOCUMENTATION, OR THIS AGREEMENT. THE STATE BAR EXPRESSLY
DISCLAIMS ALL IMPLIED WARRANTIES, INCLUDING THE IMPLIED WARRANTIES OF
MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PURPOSE. THE MATERIAL
IN THE FILES AND IN THE DOCUMENTATION IS PROVIDED “AS 1S.”

THE STATE BAR SHALL NOT BE LIABLE FOR THE LEGAL SUFFICIENCY OR
LEGAL ACCURACY OF ANY OF THE MATERIAL CONTAINED IN THESE FILES.
NEITHER THE STATE BAR NOR ANY OF THE CONTRIBUTORS TO THE MATERIAL
MAKES EITHER EXPRESS OR IMPLIED WARRANTIES WITH REGARD TO THE USE OR
FREEDOM FROM ERROR OF THE MATERIAL. EACH USER IS SOLELY RESPONSIBLE
FOR THE LEGAL EFFECT OF ANY USE OR MODIFICATION OF THE MATERIAL.

IN NO EVENT SHALL THE STATE BAR BE LIABLE FOR LOSS OF PROFITS OR FOR
INDIRECT, SPECIAL, CONSEQUENTIAL, OR PUNITIVE DAMAGES, EVEN IF THE STATE
BAR HAS BEEN ADVISED OF THE POSSIBILITY OF THOSE DAMAGES. THE STATE
BAR’S AGGREGATE LIABILITY ARISING FROM OR RELATING TO THIS AGREEMENT
OR THE MATERIAL IN THE FILES OR IN THE DOCUMENTATION IS LIMITED TO THE
PURCHASE PRICE YOU PAID FOR THE LICENSED COPYRIGHTED PRODUCT. THIS
AGREEMENT DEFINES YOUR SOLE REMEDY.

General provisions: This agreement contains the entire agreement between you
and the State Bar concerning the license to use the material in the files. The waiver of
any breach of any provision of this agreement does not waive any other breach of
that or any other provision. If any provision is for any reason found to be unenforce-
able, all other provisions nonetheless remain enforceable.
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A Road Map to Guardianship Alternatives guides you in
assisting clients caring for a minor or person with
infirmities or illness or managing the affairs of a person.
unable to make decisions for other reasons.

Mapped to timely and economically direct both general practitioners and seasoned
estate planning attorneys through situations in which the time and expense of
creating a guardianship is not in the best interest of the client. Destinations
include events that may be anticipated, such as travel, plunned surgery, and
administering the assets ol minors or the ||l|rm.
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