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Eight Traits of Great Trial Lawyers: A Federal Judge's 
View on How to Shed the Moniker "I am a Litigator" 
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I. INTRODUCTION 

Walk into any state or federal jury trial from Alaska to 
Florida, or from Maine to Hawaii, and you will likely discover the 
long-awaited cure for insomnia. Bottle it, sell it on a TV 
infomercial, and you could get rich. So what is this cure? It is 
boredom: "the sounds of lawyers droning on and on with their 
technical arguments, their redundant questioning of reluctant 
witnesses, the subtle points which are relevant only to them."1 

George Bernard Shaw might as well have been describing 
modern "litigators" when he observed that "[t]he single biggest 
problem in communication is the illusion that it has taken place."2 

The vast majority of lawyers do not communicate effectively with 
jurors. How do I know this? As a federal trial court judge for nearly 
a quarter century, I have carefully observed lawyers from all over the 
country try cases in federal courts. 3 More importantly, at the 

* Mark W. Bennett is in his twentieth year as a U.S. district court judge for 
the Northern District of Iowa. He is a long-time adjunct professor at the Drake 
University School of Law.  

1. Dana K. Cole, Psychodrama and the Training of Trial Lawyers: Finding 
the Story, 21 N. ILL. U. L. REv. 1, 1 (2001).  

2. THOMAS J. VESPER, UNCLE ANTHONY'S UNABRIDGED ANALOGIES: 
QUOTES, PROVERBS, BLESSINGS & TOASTS FOR LAWYERS, LECTURERS & 
LAYPEOPLE 862 (Thomas J. Vesper, ed., 3d ed. 2012).  

3. I was a U.S. magistrate judge for nearly three years in the Southern 
District of Iowa (1991-94) before my appointment to the Northern District of Iowa
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conclusion of each trial, I have given every civil and criminal juror a 
questionnaire to evaluate the lawyers (and myself as the trial judge).  
Reading thousands of these juror evaluations has given me rare 
insight into how jurors view trial lawyers.4 

After all these years as a federal trial court judge, I remain 
shocked that lawyers with both the perseverance to make it through 
law school and the courage to enter a federal courtroom are still so 
lacking in the art of persuasion and in the traits necessary to become 
great trial lawyers. Many articles have been written about the 
vanishing civil jury trial,5 and I recently wrote about the rise of the 
"litigation industry" and the demise of trial lawyers through a mock 
obituary for the death of the American trial lawyer.6 In this Article, I 

as a district court judge in 1994. I have tried jury trials in four districts: both 
districts in Iowa, the District of Arizona, and the District of the Northern Mariana 
Islands (Saipan). I have also reviewed numerous trial transcripts while sitting by 
designation on the United States Courts of Appeals for the Eighth and Ninth 
Circuits.  

4. After reading a verdict in open court, I debrief every juror in the jury 
room and answer their questions. As they are leaving, I give them a juror 
questionnaire, with a self-addressed stamped envelope, and ask them to fill it out at 
their convenience and mail it back to my chambers. I discuss this questionnaire 
with potential jurors in jury selection as a means of empowering them. I let them 
know that the lawyers and I are vitally interested in their feedback. I tell them that 
our court has made many changes in the way we do our business based on juror 
feedback over the years. When the questionnaires are returned, my judicial 
assistant shares the information with the attorneys for their review.  

5. See, e.g., John H. Langbein, The Disappearance of Civil Trial in the 
United States; 122 YALE L.J. 522, 524 (2012) (exploring the historical rise and fall 
of the civil jury trial); Mark W. Bennett, Judges' Views on Vanishing Civil Trials, 
88 JUDICATURE 306, 306 (2005) (discussing that the decline of jury trials is a 
"grave and urgent concern"); Marc Galanter, The Vanishing Trial: An Examination 
of Trials and Related Matters in Federal and State Courts, 1 J. EMPIRICAL LEGAL 
STUD. 459 (2004) (discussing the decline in jury trials).  

6. Mark W. Bennett, Obituary: The American Trial Lawyer; Born 
1641-Died 20??, A.B.A. SEC. LITIG. J., Spring 2013. In that mock obituary, I 
wrote: 

ALs [American Litigators, replacing the 'deceased' American trial 
lawyers (ATLs),] do not try cases; ALs 'litigate' them. ALs populate 
large and small firms alike. Most importantly, ALs are defined by their 
lack of real jury trial experience. They spew courtroom jargon to clients 
and opposing counsel as if they were real trial lawyers. . . . ALs prance 
around their law firms espousing how they routinely pound opponents 
into the ground in the courtroom. They don't. The closest they get to

2 [Vol. 33:1
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share four decades of experience, including thousands of hours spent 
observing trial lawyers, in hopes of reversing the trend of "the dying 
trial lawyer" and helping attorneys who seek to become the next 
generation of Clarence Darrows7 and Gerry Spences.  

During my time as a federal trial court judge, I have 
identified-and this Article will discuss-eight traits of highly 
effective trial lawyers: (1) unsurpassed storytelling skills, (2) gritty 
determination to become a great trial lawyer, (3) virtuoso cross
examination skills, (4) slavish preparation, (5) unfailing courtesy, 
(6) refined listening skills, (7) unsurpassed judgment, and (8) 
reasonableness. By mastering these, one can become a feared and 
admired trial lawyer.9 

Of course, readers will not become great trial lawyers by 
reading and memorizing these eight traits. This Article is not a trial 
lawyer's "magic bullet" that can be obtained from an infomercial by 
making three monthly payments. However, by identifying these 

trial is as office Clarence Darrows. They file motions as if they are 
preparing to go to trial and bill endless hours for developing untested and 
unrealistic trial strategies-knowing they will never be used. ALs earn a 
living by generating Everest-like mountains. of paper. They are paper 
tigers. They never work alone, always traveling in packs. As trial dates 
approach, their relentless bravado evaporates into unlimited excuses to 
settle. They will do virtually anything to avoid trial.  

Id. at 4, 6-7.  
7. See Clarence Darrow, ENCYCLOPEDIA BRITANNICA ONLINE ACADEMIC 

EDITION, http://www.britannica.com/EBchecked/topic/151820/Clarence-Darrow 
(last visited May 3, 2013) (describing Darrow as a "lawyer whose work as defense 
counsel in many dramatic criminal trials earned him a place in American legal 
history").  

8. See Gerry Spence, http://www.gerryspence.com/ (last visited' May 3, 
2013) ("Gerry Spence, born, reared and educated in Wyoming, is recognized 
nationwide for his legacy of powerful courtroom victories.").  

9. The authors of a recent article on twenty-first century litigators' lack of 
jury trial experience advance a compelling argument that the failure to disclose this 
lack of trial experience to prospective clients is an ethical violation. Tracy Walters 
McCormack & Cristopher John Bodnar, Honesty is the Best Policy: It's Time to 
Disclose Lack of Jury Trial Expereince, 23 GEO. J. LEGAL ETHICS 155 (2010).  
This is all the more reason to become a real trial lawyer and shed the "litigator" 
moniker.

3
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traits and working hard to develop and enhance them, attorneys can 
improve their jury-trial effectiveness.' 0 

This Article's limited context precludes a full explanation of 
how one masters these traits or why doing so will make you a great 
trial lawyer. My more modest and achievable goals are to help 
lawyers identify the eight traits of great trial lawyers and to 
illuminate a path toward mastering them.  

II. SPELLBINDING RACONTEUR 

"Storytelling, especially among lawyers, is a dying art." 
-Tom Galbraith" 

A truer sentence about lawyers has never been written.  
Where have all the raconteurs gone? Why are so precious few 
lawyers great storytellers? This Article will explore many attributes 
that separate great trial lawyers from average and below-average 
ones. However, there is one trait that always separates great trial 
lawyers from lesser ones: superb, masterful storytelling. I know of 
no exception. This does not mean that all great storytelling lawyers 
are great trial lawyers-but that all great trial lawyers are great 
storytellers.  

Forms of storytelling probably precede the development of 
most spoken languages. Petroglyphs (rock engravings) told stories 
from times dating at least as far back as the Neolithic Era or Early 
Bronze Age (between 8000 and 1000 BC), appearing in the northern 

10. In my experience, some trial lawyers never improve or improve very 
slowly. For these lawyers, experience is not helpful. On the other hand, lawyers 
who are highly motivated and work hard at improving their trial skills improve 
rapidly with each trial. One lawyer, who was a "C+" lawyer on a good day, 
returned from three weeks at Gerry Spence Trial Lawyers College and, in her next 
trial, was a solid "A-" trial lawyer. She gave the opening statement and closing 
argument in a narrative from the perspective of the five kilograms of drugs her 
client was charged with in a drug conspiracy. It was mesmerizing. Often, 
experience is vastly overrated-and this is great news for young, aspiring trial 
lawyers. One of the very best opening statements I have ever heard was by a third
year law student under the supervision of her law school clinic professor.  

11. Tom Galbraith, Storytelling: The Anecdotal Antidote, 28 LITIG. 17, 17 
(2002).

4 [Vol. 33:1
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Chinese regions of in Inner Mongolia and Ningxia. 12 As old as the 
art of storytelling is, one would think that lawyers would have 
mastered it.13 They have not.  

Is the legal academy to blame for poor storytelling skills 
among lawyers? While criticism of legal education is certainly 
reaching a modern-day zenith,14 it would be unfair to place too much 
of the blame on the education system, since "[n]arrative theory and 
storytelling have emerged as threads in legal scholarship steadily 

12. See Paola Dematte, Beyond Shamanism: Landscape and Self-Expression 
in the Petroglyphs of Inner Mongolia and Ningxia (China), 14 CAMBRIDGE 
ARCHAEOLOGICAL J. 5, 12 (2004) (explaining that petroglyphs in Inner Mongolia 
and China animated hunting, early pastoral subsistence, and primitive farming, 
including Megaloceros (ostrich) and Elaphurus davidianus (deer), "which became 
extinct in the area early in the post-Pleistocene"); the term "petroglyph" comes 
from the Greek words petro, meaning rock, and glyph, meaning engraving or 
drawing. Petroglyph, OXFORD DICTIONARIES, www.english.oxforddictionaries.co 
m/definition/petroglyph (last visited May 3, 2013).  

13. Some members of the legal academy claim that lawyers have mastered 
it-the only problem is, those lawyers reach "back to the days of the classical 
Greek orators who were lawyers." Nancy Levit & Allen Rostron, Calling for 
Stories, 75 U. Mo. K.C. L. REv. 1127, 1127 (2007) (citing THE INSTITUTION 
ORATORIA OF QUINTILIAN (H.E. Butler trans., Harv. U. Press 1966)); see also 
Nancy Levit, Legal Storytelling: The Theory and the Practice-Reflective Writing 
Across the Curriculum, 15 J. LEGAL WRITING INSTITUTE 259, 262 n.7 (2009) 
(citing THE INSTITUTION ORATORIA OF QUINTILIAN (H.E. Butler, trans., Harv. U.  
Press 1966) (beginning a discussion of the topic with "[i]n the days of the classical 
Greek Orators who were lawyers.. .. ").  

14. See, e.g., A. Benjamin Spencer, The Law School Critique in Historical 
Perspective, 69 WASH. & LEE L. REv. 1949, 1949 (2012) ("Contemporary critiques 
of legal education abound. This arises from what can be described as a perfect 
storm: the confluence of softness in the legal employment market, the skyrocketing 
costs of law school, and the unwillingness of clients and law firms to continue 
subsidizing the further training of lawyers who failed to learn how to practice in 
law school. As legal jobs become increasingly scarce and salaries stagnate, the 
value proposition of law school is rightly being questioned from all directions."); 
Alex M. Johnson, Jr., Think Like a Lawyer, Work Like a Machine: The Dissonance 
Between Law School and Law Practice, 64 S. CAL L. REv. 1231, 1252 (1991) ("At 
best, elite law schools prepare their top five students to become law professors but 
fail to prepare the rest of their students to become practicing lawyers."); and 
Johnson, supra at 1252-56 (cataloguing some of the current problems with legal 
education).
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over the past 20 years." 15 Regardless, I have never heard any judge 
comment that lawyers are improving in the art of storytelling. Why 
is this? Perhaps Professor Nancy Rapoport described it best: 

Few law professors stay in touch with the practice of 
law [and, as a result, w]e just don't have much 
credibility when it comes to telling students how 
lawyers work,.or what good lawyers need to know, 
because few of us stayed long enough in the practice 
of law to have been considered good lawyers. 16 

Professors Brian J. Foley and Ruth Anne Robbins have 
asked, "[W]hy does no one teach lawyers how to tell stories?" 17 

They argue that this is because few actually know how to tell stories.  
In their view, law professors' lack of jury trial experience also 
explains why the vast majority of the legal academy's writings about 

15. Carolyn Grose, Storytelling Across the Curriculum from Margin to 
Center, from Clinic to the Classroom, 7 J. Ass'N. OF LEGAL WRITING DIRS. 37, 37 
(2010). Storytelling and telling the "narrative" have generated a lot of interest 
among academics, enough to produce law review articles examining "the sudden, 
and rather vehement, resistance to legal storytelling." Jane B. Baron, Resistance to 
Stories, 67 S. CAL. L. REv. 255, 256 (1994). Baron also notes that "[t]he words 
'storytelling' or 'narrative' now frequently appear in the titles of articles on a 
bewildering variety of topics, suggesting that there is almost no legal subject that 
cannot be seen as some form of 'story."' Id. at 255 n.3.  

16. Nancy Rapoport, Where Have All the (Legal) Stories Gone?, M/E 
INSIGHTS, at 7, 11 (Fall 2009). With all due respect to my hundreds of friends in 
the legal academy, had they stayed longer in their firms, they may have become 
good "litigators," but few, if any, would have been great trial lawyers. I am quite 
sure that very few of the nation's greatest trial lawyers were on law review or in 
the top 5% of their law school class. In my view, the skill sets for being a great 
law professor and a great trial lawyer are quite different. The simple truth is that 
learning legal analysis and "to think like a lawyer" not only does not help very 
much in being a great trial lawyer, it is often counterproductive. You may win 
motions to dismiss and summary judgment motions with terrific legal analysis, but 
I assure you, you will not win jury trials with it.  

17. Brian J. Foley & Ruth Anne Robbins, Fiction 101: A Primer for Lawyers 
on How to Use Fiction Writing Techniques to Write Persuasive Fact Sections, 32 
RUTGERS L.J. 459, 461 (2001).

6 [V ol. 33:1
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storytelling focus on brief writing and not on trying cases to judges 
and juries. 18 

Lawyers, like everyone else, intuitively understand that 
storytelling is a very powerful form of communication. "[W]e 
dream in narrative, daydream in narrative, remember, anticipate, 
hope, despair, believe, doubt, plan, revise, criticize, construct, 
gossip, learn, hate, and-live by narrative."1 9 I recall from my Torts 
class in law school forty-one years ago, that one of the first opinions 
we studied was Chief Justice Cardozo's famous discussion of 
causation in Palsgraf v. Long Island Railroad 'Co.20 I could not now 
accurately explain the legal concept of "proximate cause" without 
grabbing my most recent jury instruction on it. However, I still 
vividly remember the small, newspaper-covered package falling to 
the ground, the exploding fireworks, the ensuing shockwave, and the 
scale at the other end of the train platform falling on poor Ms.  
Palsgraf, who was on her way to .Rockaway Beach.21 It is. the 
compelling story that stays in my mind.22 

Trial lawyers' major problem is that most of them tell stories 
like lawyers and not storytellers. This simple truth prompted 
acclaimed Wyoming trial lawyer Gerry Spence to write: 

[L]awyers are not trained as dramatists or storytellers, 
nor are they encouraged to become candid, caring, 
and compassionate human beings. Most could not tell 
us the story of Goldilocks and the Three Bears in any 

18. See, e.g., id. (discussing storytelling in the context of brief writing); see 
also Philip N. Meyer, Convicts, Criminals, Prisoners, and Outlaws: A Course in 
Popular Storytelling, 42 J. LEGAL EDUC. 129 (1992) (offering suggestions to 
improve law school appellate-writing coursework).  

19. Nancy Levit, Reshaping the Narrative Debate, 34 SEATTLE U. L. REv.  
751, 758 (2011) (citing Bret Rappaport, Tapping the Human Adaptive Origins of 
Storytelling by Requiring Legal Writing Students to Read a Novel in Order to 
Appreciate How Character, Setting, Plot, Theme, and Tone (CSPTT) Are as 
Important as IRA C, 25 T.M. COOLEY L. REv. 267, 268 n.2 (2008)).  

20. 162 N.E. 99 (N.Y. 1928).  
21. Id.  
22. See Kenneth D. Chestek, Judging by the Numbers: An Empirical Study of 

the Power of Story, 7 J. Ass'N LEGAL WRITING DIRS. 1, 3 (2010) (suggesting that 
storytelling in appellate briefs is more persuasive than pure logic argument).

7
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compelling way. We would be fast asleep by the time 
they got to the first bowl of porridge. 23 

Spence then gives an example of how a lawyer might tell the 
story of Goldilocks and the Three Bears: 

Once upon a time in an unspecified and 
otherwise unidentified place was found, upon 
reasonable inquiry, a certain female child who 
allegedly bore the given but unlikely appellation of 
Goldilocks. She ambulated into and around a conifer 
growth one day and, unintentionally and without 
malice aforethought, lost her directions and was thus 
unable to ascertain whether she was proceeding in a 
northerly or southerly direction. By random 
unanticipation the said female child came upon an 
insubstantial abode constructed of conifers severed 
from the surrounding growth, and at said time and 
place, the said female child, allegedly named 
Goldilocks, entered, without invitation, inducement, 
or encouragement, the said structure, which, at said 
time and place, therefrom the rightful and legal 
owners had absented themselves. Thereupon she 
espied three bowls of various sizes containing a 
substance that, upon inquiry and investigation, proved 
to be a concoction created out of certain boiled meal, 
grains, and legumes commonly known as porridge.24 

Another classic example of the unfortunate way lawyers tell 
stories is this version of "The Three Little Pigs," called "The Trio of 
Diminutive Piglets," as told by a lawyer: 

Whereas these said piglets reached the age of 
majority; 

Whereas the sow desired the piglets to become 
self-sufficient; 

23. GERRY SPENCE, O.J.: THE LAST WORD: THE DEATH OF JUSTICE 113 
(1997).  

24. Id. at 113-14.
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It was therefore resolved that this said trio of 
piglets should go forth into the world for the purpose 
of establishing their own domiciles.  

The initial piglet that went forth into the world 
met a homo sapien of the masculine gender who 
possessed a bundle of straw. The piglet inquired, 
"Would you be so kind as to bestow, devise and 
bequeath upon me that straw so that I may forthwith 
construct a dwelling?" The straw was bestowed upon 
him, and he constructed a dwelling.  

Presently along came a carnivorous lupine 
(hereafter referred to as "the Wolf') and commenced 
to rap upon the portal and said, "Diminutive Porcine, 
Diminutive Porcine, grant me entry to thy abode." 

After due consideration the piglet responded, 
"Not by the follicular outgrowth on my lower jaw 
bone." 

"Then I'll inhale and exhale massive 
quantities of air and cause your dwelling to implode!" 
said the Wolf.25 

To become a great trial lawyer, one must make the transition 
from telling a story like a lawyer to mastering the art of storytelling.  
The analytical training one receives in law school-learning to 
"think like lawyers"-makes this task even more difficult. Because 
of this training, lawyers make simple events far more complicated 
than is necessary to win a jury trial. Lawyers are great at taking a 
six-second automobile accident and morphing it into a two-week 
jury trial. An average lawyer makes simple events complicated, but 
great trial lawyers make complex events simple. Gerry Spence 
described the experience of turning difficult fact patterns into 
approachable, simple stories for trial: 

I have tried cases with many exhibits, cases that took 
months in which scores of witnesses were called, 

25. Jill Schachner Chanen, Yarn Spinners: Storytellers' No-Tech Craft 
Proves Refreshing, Educational, 83 A.B.A. J. 92, 93 (1997).

9
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cases with jury instructions as thick as the Monkey
Ward catalog and supposed issues as entangled as the 
Gordian knot. But I have never tried a complex 
case.... All cases are reducible to the simplest of 
stories.... The problem is that we, as lawyers, have 
forgotten how to speak to ordinary folks.26 

Most trial lawyers simply do not comprehend the magical 
effect that simplifying cases has on jurors. If they did, they would 
try cases very differently. 27 Indeed, emerging cognitive psychology 
research indicates that storytelling is the most powerful way to 
activate our brains. 28  Indeed, storytelling has both a psychological 
and neurolgical component that explains the human predilection 
favoring the narrative. 29 

Law and storytelling have always been inextricably 
intertwined. All lawsuits (and criminal prosecutions) are stories 
about events gone bad: the breakup of a marriage or a business, a 
devastating physical or emotional injury, the alleged violation of a 
civil or constitutional right, a stock swindle, a drug deal gone bad.  
The list is endless. Every lawsuit is generated by the occurrence of 
events, and it is the explanation of these events that comprises the 
case narrative. A trial is "essentially a form of story-battle. In the 
courtroom, each attorney will tell the jury a different. story, call 
witnesses to support that story, and make arguments for what a just 

26. Gerry Spence, How to Make a Complex Case Come Alive for the Jury, 72 
A.B.A. J. 62, 64-66 (Apr. 1986).  

27. For example, a lawyer's case narrative or story would be brought out in 
jury selection and delivered powerfully in a short opening; the direct examination 
questions would be simpler and shorter to allow the witnesses to better tell the 
story; the selection and sequencing of witnesses would be focused on telling the 
story; cross examination would be more laser-like, covering fewer points and 
significantly shorter; and after all the witnesses are called the case would already 
be nearly won, unless the closing argument was really bad.  

28. Annie Murphy Paul, Your Brain on Fiction, N.Y. TIMES, Mar. 18, 2012, 
at SR6 ("Brain scans are revealing what happens in our heads when we read a 
detailed description, an evocative metaphor or an emotional exchange between 
characters. Stories, this research is showing, stimulate the brain and even change 
how we act in life.").  

29. TEDxTalks, TEDxGallatin - Amanda D'Annucci - Storytelling, 
Psychology and Neuroscience, YOUTUBE (Aug. 16, 2011), http://www.youtube.co 
m/watch?v=KKBJVNGjLY
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verdict looks like according to the plot of the advocate's told 
story."30 Some trial lawyers fancy themselves good storytellers 
simply because they interpose an occasional anecdote, joke, famous 
quotation, or piece of advice their mother gave them as a child into 
their opening statements or closing arguments. However, as 
Nashville trial lawyer Phillip H. Miller has written, "A story is not a 
collection of facts interspersed with proverbs, analogies, metaphors, 
biblical references, song titles, and anecdotes." 31 Mr. Miller is 
spot-on, and most trial lawyers do not understand his point.  

Most lawyers think storytelling skills are important only for 
closing arguments and, perhaps, opening statements. I have heard 
many great closing arguments, even some by mediocre trial lawyers.  
But highly effective trial lawyers understand that their storytelling 
skills are crucial at all stages of the case. This includes jury 
selection, opening statements, direct and cross-examinations, and 
closing arguments, which should powerfully reinforce the unified 
story of the case. I have actually heard closing arguments that 
attempt to introduce or tell a different story than what was presented 
in the opening statement; this was not caused by any surprise 
evidence or a real need to change the story-just bad lawyering.  
Great trial lawyers work on the story of the case long before jury 
selection begins so that they are able to maintain a consistent and 
powerful story theme throughout the trial. One of the nation's 
premier capital defense lawyers, Michael N. Burt, has written that 
the refinement of the story narrative begins long before the trial 
starts.32 Burt, who has appeared in my courtroom in a complex death 
penalty habeas case, observed that "[w]hatever jury selection 
strategy is employed, storytelling has its place." 33 

30. SUNWOLF, PRACTICAL JURY DYNAMICS 272 (LexisNexis ed., 1st ed.  
2004).  

31. Phillip H. Miller, Storytelling: A Technique for Juror Persuasion, 26 AM.  
J. TRIAL ADVOC. 489, 489 (2003) (emphasis removed).  

32. See Michael N. Burt, The Importance of Storytelling at All Stages of a 
Capital Case, 77 U. Mo. K.C. L. REv. 877 (2009) (beginning his discussion of 
effective. story telling with pre-trial events). Burt discusses, inter alia, the 
importance of using a storytelling narrative to convince prosecutors early in the 
proceedings not to seek the death penalty. Id. at 883-89.  

33. Id. at 895.
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I have often wondered why the quality of opening statements 
is so incredibly low compared to the quality of closing arguments.  
Ninety-nine percent of lawyers should spend far more time than they 
do crafting a powerful story of the case for opening statements. The 
Northern District of Iowa's local rules limit the length of opening 
statements to fifteen minutes. 34 For nineteen years as a judge, I 
waived this rule in every case-always against my better judgment.  
Without fail, at the twenty- to thirty-minute mark, the jurors' eyes 
started to glaze over. An hour into the opening statement, virtually 
every single juror had "the look." In 2013, I stopped waiving the 
rule and the opening statements have improved. With only fifteen 
minutes, lawyers do not have time to bore the jurors with a witness
by-witness account of the testimony-the worst and most common 
approach to opening statements. Enforcement of the fifteen-minute 
rule virtually requires that the lawyers tell a story to maximize their 
time.  

Opening statements can also be made ineffective by a 
lawyers' reliance on notes or typed text. I shudder when a lawyer 
takes a legal pad or typed pages of text to the podium for his or her 
opening statement. This is a harbinger that the opening statement 
will be mediocre at best and probably dead on arrival. Eye contact 
will be poor, the delivery will often be stiff, and the lawyer will 
shield himself or herself from the jury by standing behind the 
podium. I have never heard a great opening statement delivered 
from notes behind a podium. Period. 35 

Storytelling in opening statements must come from the heart.  
Jimmy Neil Smith, founder and president of the International 
Storytelling Center in Jonesborough, Tennessee, spoke to renowned 
storyteller Elizabeth Ellis about an interaction she had with a group 
of small children: 

34. N.D. Iowa LR 83.5(a) (December 1, 2009), available at 
http://www.iand.uscourts.gov/e-web/documents.nsf/0/58BE642F7E9E99E286257 
3C00000E093/$File/2009+Local+Rules+Redline+Version.pdf.  

35. We make a podium available for lawyers to use for jury selection, 
opening statements, and closing arguments only if they want it. Unfortunately for 
the art of advocacy and for the jurors' attention spans, most lawyers want it and 
use it.

1 2
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Suddenly, one of the children jumped up and said "Do 
you memorize those stories?" Before she could 
answer, the little boy next to him poked him in the 
ribs and said, "No, stupid! She knows them by heart." 
"I chuckled inside," says Elizabeth, "but I was struck 
by the truth of the child's statement. No, my stories 
aren't memorized. I do know them by heart. For if 
the story isn't told through the heart, the story has 
little power. The stories that really move us are those 
that we learn, take in, and tell through the heart-not 
the head." 3 6 

But how do trial lawyers, schooled in legal analysis, learn 
storytelling from the heart? Above all else, they must read 
everything they can on the art of storytelling. There is an amazing 
amount of published material, particularly available on the Internet.  
Some of this material is written by lawyers for lawyers,37 and some 

36. JIMMY NEIL SMITH, HOMESPUN: TALES FROM AMERICA'S FAVORITE 
STORYTELLERS 328-29 (1988). Jimmy Neil Smith is the founder of both the 
National Storytelling Festival, first held in 1973 in Jonesborough, a tiny town in 
the mountains of Tennessee, and the National Storytelling Association, founded in 
1975 in Jonesborough. About ISC, INT'L STORYTELLING CTR., 
http://www.storytellingcenter.net/experience/about-isc/ (last visited April 29, 
2013). The National Storytelling Association is now known as the International 
Storytelling Center and its webpage boasts: "[A]fter years of scientific research in 
17 different fields, analysts conclude that storytelling is our most powerful tool for 
effective communication." Id. The webpage also hosts a storytelling blog, Story 
Revolution, which "pushes the envelope to bring new and innovative thinking to 
traditional narrative applications. Dedicated to exploring the next stage in the 
storytelling movement, discussions focus on the latest breakthroughs in applying 
storytelling and what's on the horizon." Story Revolution, INT'L STORYTELLING 
CTR., http://www.storytellingcenter.net/experience/about-isc/ (last visited April 29, 
2013).  

37. See, e.g., DAVID BALL, THEATER TIPS AND STRATEGIES FOR JURY TRIALS 
(3d ed. 2003) (providing practical theater and film techniques for trial lawyers to 
excel in the courtroom); JOHN D. MooY, ADVOCACY AND THE ART OF 
STORYTELLING 1 (1990) (explaining that "storytelling ... is a rhetorical device for 
spanning the gap between the legal world and the day-to-day world."); Burt, supra 
note 32, at 879 (explaining how defense counsel in death penalty cases can 
develop an effective "mitigation counter-narrative" as a storyteller); Kenneth D.

13
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of it is written by storytellers for storytellers. 38 There are national, 
regional, and local storytelling organizations, festivals, events, and 
short courses to participate in. Internet resources, including the 
website of TED, which hosts thousands of eighteen-minute or less 
talks on "ideas worth spreading," provide ample examples of great 
storytelling. Two examples of compelling storytelling available on 
TED include Joshua Prager's "In Search of the Man Who Broke My 
Neck" 39 and Ben Dunlap's "The Life-Long Learner."40 If Mr. Prager 
can tell his incredibly rich and powerful story in under eighteen 

Chestek, Judging by the Numbers: An Empirical Study of the Power of Story, 7 J.  
Ass'N LEGAL WRITING DIRS. 1, 3 (2010) (providing empirical evidence to 
conclude that story argumentation is persuasive to appellate judges and others); 
Foley & Robbins, supra note 17, at 461 (explaining how to write an excellent 
statement of facts section by focusing on key elements of storytelling: character, 
conflict, resolution, organization, and point of view); Miller, supra note 31 
(explaining how to develop the skill of storytelling for use before a jury); Gerald 
Reading Powell, Opening Statements: The Art of Storytelling, 31 STETSON L. REV.  
89 (2001) (discussing the significance of identifying the elements of a story in a 
lawsuit and the importance of storytelling in the opening statement); Jonathan K.  
Van Patten, Storytelling for Lawyers, 57 S.D. L. REV. 239 (2012) (articulating 
twenty-five specific propositions about storytelling techniques).  

38. See, e.g., MADISON SMARTT BELL, NARRATIVE DESIGN (1997) 
(examining the strengths and weaknesses of twelve stories and explaining how to 
analyze a story's use of time, plot, and character); K. SEAN BUVALA, HOW TO BE A 
STORYTELLER (2012) (including fifteen essays from master storytellers to teach the 
art of oral storytelling); JACK HART, STORY CRAFT: THE COMPLETE GUIDE TO 
WRITING NARRATIVE NONFICTION (2012) (providing a guide for true-life 
storytelling, focusing on story, structure, point of view, character, scene, action, 
dialogue, theme, reporting, narratives, and ethics); Andrew Stanton, The Clues to a 
Great Story, TED TALK (posted Mar. 2012) http://www.ted.com/talks/ 
andrew_stanton_the_clues_to_a_greatstory.html (featuring Stanton, the writer 
behind the three "Toy Story" movies, discussing the greatest story commandment: 
"Make me care."); NATIONAL STORYTELLING NETWORK 
http://www.storynet.org/about/index.html (last visited Sept. 29, 2013) ("The 
National Storytelling Network brings together and supports individuals and 
organizations that use the power of story in all its forms.").  

39. Joshua Prager, In Search of the Man Who Broke My Neck, TED TALK 
http://www.ted.com/talks/joshuapragerinsearch_for_the_man_who_broke_my_ 
neck.html (posted Mar. 2013) (relating his journey to Israel to find the man who 
made him a hemiplegic twenty years earlier).  

40. Ben Dunlap, The Life-Long Learner, TED TALK http://www.ted.com/talk 
s/ben_dunlaptalksabout_a_passionate_life.html (posted Mar. 2007) (telling the 
story of a Hungarian Holocaust survivor that taught him the value of life-long 
learning).
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minutes, then surely attorneys can give a powerful opening statement 
in equal or less time. 41 

While mastering storytelling in trial will not come overnight, 
here are five quick tips to keep in mind. First, a good story can be 
relatively short: the 256-word Gettysburg Address said a great deal.  
On a related note, keep in mind that most audiences show up 
voluntarily. Juries do not. Second, keep it simple. Simple words 
should replace complex words. Simple sentences are more powerful 
and easier to remember than complex sentences. Third, 
summarizing each witness's testimony renders your opening 
statement dead upon arrival. Fourth, a mediocre trial lawyer armed 
with graphics and PowerPoint is still a mediocre trial lawyer.  
Graphics work best in the context of telling a great story, but all too 
often they interfere with the story. Finally, speak in the active voice 
and present the story as your witnesses experienced it. This is 
critical-the most powerful and profound key to great storytelling.  
Instead of telling the jury "what the evidence will show," lawyers 
would be well served by explaining what actually happened. This 
allows jurors to place themselves, as observers, into the story as it 
unfolds before them.  

Lawyers can practice storytelling during their day-to-day 
activities-while taking a bath, mowing the lawn, cooking dinner, or 
driving in the car. Practice need not be formal, and it can be done by 
simply picking out a nearby object, building, or person and spinning 
a yarn.  

41. Watching Joshua Prager's TED video demonstrates the wisdom of our 
local rule allotting only fifteen minutes for opening statements. The last three 
minutes and thirty seconds of his video (the portion past the fifteen-minute mark) 
lose some of Prager's powerful effect, failing to hold viewers' attention as 
effectively as the first fifteen minutes. Prager's talk illustrates that one skilled in 
the art of storytelling can weave a powerful story in fifteen minutes or less.  
Prager, supra note 39.
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III. GRIT 

"The only thing that is distinctly different about me is I am 
not afraid to die on a treadmill. I will not be outworked, period.  
You might have more talent than me, you might be smarter than me, 
you might be sexier than me, you might be all of those things-you 
got it on me in nine categories. But if we get on the treadmill 
together, there's two things: You're getting off first, or I am going to 
die. It's really that simple." 

Will Smith4 2 

Not all gritty trial lawyers are great trial lawyers, but all great 
trial lawyers have grit. Grit-what it is, who has it, and how it is 
measured-has been the subject of great interest to academic 
psychologists studying its role in achievement. 43 Professor Angela 
Duckworth and her colleagues, who lead this field of research, define 
grit "as perseverance and passion for long-term goals." 44 

Duckworth's hypothesis "that grit is essential to high achievement" 45 

came out of interviews with professionals in law, medicine, 
investment banking, painting, academia, and journalism. 46 When 
asked what qualities distinguish "star performers" in their respective 
fields, those interviewed answered "grit or a close synonym as often 
as talent." 47 They "were awed by the achievements of peers who did 

42. Will Smith-Not Afraid to Die on a Treadmill.mov, YOUTUBE 
(Jun. 17, 2011), http://www.youtube.com/watch?feature=playerembedded&v=do 
qS35FfcUE.  

43. For more information about the work of Professor Duckworth, a leader in 
this field, see Angela Duckworth, The Duckworth Lab, UNIV. OF PA., 
https://sites.sas.upenn.edu/duckworth (last visited Nov. 23, 2013) (providing, 
among other information, Duckworth's "grit test" and information about 
participating in the lab's research); see also Angela Duckworth, The Key to 
Success? Grit, TED TALK, (posted May 2013) http://www.ted.com/talks/angela_lee 
_duckworth_the_key tosuccess grit.html (discussing the need to emphasize grit 
in childhood education).  

44. Angela L. Duckworth, Christopher Peterson, Michael D. Matthews & 
Dennis R. Kelly, Grit: Perseverance and Passion for Long-Term Goals, 92 J.  
PERSONALITY & SOC. PSYCHOL. 1087, 1087 (2007) [hereinafter Duckworth et al., 
Grit].  

45. Id. at 1088.  
46. Id.  
47. Id.
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not at first seem as gifted as others but whose sustained commitment 
to their ambitions was exceptional." 48  Many also "noted with 
surprise that prodigiously gifted peers did not end up in the upper 
echelons of their fields."49 

Talent and grit are very different characteristics. 50 All great 
trial lawyers have both, but even one with unsurpassed talent, like a 
Gerry Spence, has no assurance of grit.51 Indeed, as Duckworth 
recently observed,; "in most samples, grit and talent are either 
orthogonal or slightly negatively correlated."52 Duckworth added 
that, in 1892, Sir Francis Galton studied the biographical information 
of highly successful judges, poets, scientists, statesman, and painters.  
Galton observed that high achievers were "triply blessed by 'ability 
combined with zeal and with capacity for hard labour."'53 A century 
later, educational psychologist Dr. Benjamin Bloom studied world
class chess players, mathematicians, sculptors, swimmers, pianists, 
and neurologists, and wrote that "only a few of these individuals 
were regarded as child prodigies by teachers, parents, or experts."54 

Rather, the individuals who became world class in their fields 
worked for ten-to-fifteen years, day after day, and had the "desire to 

48. Id.  
49. Id.  
50. University of Texas men's basketball coach Rick Barnes discussed grit 

during a recent interview: "I don't know any program that has not gone through 
failure at some point. But the real measure of it is your grit. Are you tough 
enough to come back from it? And keep coming back, keep getting up. This 
group of guys, they have that grit." Eric Prisbell, The Revival of Texas Basketball 
and Coach Rick Barnes, USA TODAY, Feb. 6, 2014, http://www.usatoday.com/stor 
y/sports/ncaab/big12/201 4 /02 /06/university-of-texas-longhorns-basketball-coach-ri 
ck-barnes/5264209/ (internal quotation marks omitted).  

51. Angela Lee Duckworth & Lauren Eskreis-Winkler, True Grit, Ass'N 
PSYCHOL. SCI. OBSERVER (April 2013), available at http://www.psychologicalscie 
nce.org/index.php/publications/observer/2013/april-13/true-grit.html ("Our 
research suggests that prodigious talent is no guarantee of grit.").  

52. Id.  
53. Duckworth et al., Grit, supra note 43, at 1088.  
54. BENJAMIN S. BLOOM, DEVELOPING TALENT IN YOUNG PEOPLE 533 

(1985).
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reach a high level of attainment" and a "willingness to put in great 
amounts of time and effort."55 

In a study of 1,218 freshman "plebes" at the U.S. Military 
Academy at West Point, "[g]rit predicted completion of the rigorous 
summer training program better than any other predictor." 56 

Specifically, the cadets' scores on the "Grit Scale" developed by 
Professor Duckworth better predicted success in the program than 
even the Whole Candidate Score (WCS) developed by West Point to 
gauge applicants for admission.57 

Grit is also a strong predictor of success in academia. In a 
study of students at an Ivy League university, the participant pool's 
SAT scores averaged 1,415, "a score achieved by fewer than 4% of 
students who take the SAT."58 But students who scored higher on 
the Grit Scale outperformed their less-gritty peers.59  The survey 
results showed that "[g]rit scores were associated with higher 
GPA's" and "a relationship that was even stronger when SAT scores 
were held constant. ... "0 The results demonstrated that grit was 
actually associated with lower SAT scores-"suggesting that among 
elite undergraduates, smarter students may be slightly less gritty than 
their peers." 61 Across six studies performed by Duckworth and her 
colleagues, grit accounted for "significant incremental variances in 
success outcomes over and beyond that explained by IQ, to which it 
was not positively related." 62 

Duckworth's observations about grit among undergraduates 
comport with my experience on the bench and in the classroom. The 
smartest law students are almost never the best trial lawyers. The 
top law students-recruited by large national law firms from the 
nation's elite law schools-are generally among the most marginal 
trial lawyers. Although they make excellent motion-filing and 

55. Id. at 544.  
56. Duckworth et al., Grit, supra note 44, at 1095.  
57. Id. at 1094-95. The WCS "is a weighted composite of high school rank; 

SAT score; Leadership Potential Score, which reflects participation in 
extracurricular activities; and Physical Aptitude Exam, a standardized physical 
exercise evaluation." Id. at 1095.  

58. Id. at 1093.  
59. Id.  
60. Id.  
61. Id.  
62. Id. at 1098.
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paper-pushing litigators (as well as great law professors), they are 
infrequently great trial lawyers.  

Great trial lawyers did not become great overnight. 63 They 
are gritty individuals who often lost in their early careers and did not 
lose sight of the long-term goal of improving and learning from each 
loss. They were not easily deterred or discouraged by early setbacks 
and failures. 64 They were willing to travel the long road and exert 
enormous effort to become great trial lawyers. For each of these 
individuals, the short-term goal was to win every trial, but the long
term goal was to become a great trial lawyer. As trial lawyer Rick 
Friedman explained: 

In fact, many successful trial lawyers initially showed 
little or no talent for trying cases. Perhaps the most 
notable is Gerry Spence, who by his own account 
failed the Wyoming bar exam on his first attempt.  
After passing it on the second try, he proceeded to 
lose his first eight trials.65 

63. This is true not only of great trial lawyers, but of many individuals who 
rise to the top. The 2013 U.S. Open Golf Champion, thirty-two-year-old Justin 
Rose, turned pro just after the 1988 U.S. Open and proceeded to miss the cut in his 
first twenty-one professional golf tournaments. Bob Harig, Justin Rose Closes Out 
1st Major Win, ESPN GOLF (June 17, 2013, 8:40 AM), http://espn.go.com/ 
golf/usopenl3/story/_/id/9393366/2013-us-open-justin-rose-wins-phil-mickelson
second-again.  

64. On June 2, 2006, thirteen-year-old eighth grader Katharine Close, from 
Spring Lake, New Jersey, correctly spelled "ursprache" (a hypothetical parent 
language) and took home over $42,500 in cash and prizes for winning and beating 
274 other finalists in the Scripps National Spelling Bee. Jill Capuzzo, For New 
Jersey 8th Grader, 'Ursprache' Means Fame, N.Y. TIMES, June 3, 2006, 
http://www.nytimes.com/2006/06/03/nyregion/03bee.html?_r=0. The best 
predictor of success in this spelling bee has been determined to be "deliberate 
practice," that is, "the solitary study of word spellings and origins." Angela Lee 
Duckworth, et al., Deliberate Practice Spells Success: Why Grittier Competitors 
Triumph at the National Spelling Bee, 2 Soc. PSYCHOL. & PERSONALITY SCI. 174, 
174-75 (2011). Participants in the National Spelling Bee rated deliberate practice 
"more effortful and less enjoyable than alternative preparation practices." Id. at 
175. I strongly suspect that the same long, effortful, and deliberative practice is 
also necessary to become a great trial lawyer.  

65. RICK FRIEDMAN, ON BECOMING A TRIAL LAWYER 39 (2008).
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Furthermore, Duckworth states that "[g]rit entails working 
strenuously toward challenges, maintaining effort and interest over 
years despite failure, adversity, and plateaus in progress."66 She 
argues that an individual with grit "approaches achievement as a 
marathon; his or her advantage is stamina."67 It takes persistence, a 
burning passion to become the best, an unparalleled work ethic, an 
insightful introspection to learn from your mistakes, and a desire to 
read and learn everything you can about the. craft to become a great 
trial lawyer. This is grit. 68 

IV. VIRTUOSO CROSS-EXAMINER 

"Cross-examination is the greatest legal engine ever invented 
for the discovery of truth." 

-John Henry Wigmore69 

Not all virtuoso cross-examiners are great trial lawyers, but 
every great trial lawyer is a virtuoso cross-examiner. Professor Jules 
Epstein has written that "[t]he mythic power of cross-examination 
remains enshrined in the American adjudicative process" and "is 
regarded as the sine qua non of the American trial system." 70 I 
agree. Many trials are won or lost on a successful or failed cross
examination of key witnesses. Most lawyers are mediocre cross
examiners, even on a good day. In my experience, trial lawyers' 

66. Duckworth et al., Grit, supra note 44, at 1087-88.  
67. Id. at 1088.  
68. Lest one thinks grit is only relavant to becoming great in one's respective 

profession, a recent study found a positive relationship between a high Grit Score 
as a predictor of happiness and life satisfaction. Kamleash Singh & Shalini 
Duggal Jha, Positive and Negative Affect, and Grit as a Predictor of Happiness 
and Life Satisfaction, 34 J. INDIAN ACAD. APPLIED PSYCHOL. (SPECIAL ISSUE) 40, 
40-45 (2008).  

69. California v. Green, 399 U.S. 149, 158 (1970) (quoting 5 JoHN HENRY 
WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW 1367 3d ed. 1940).  

70. Jules Epstein, Cross-Examination: Seemingly Ubiquitous, Purportedly 
Omnipotent, and "At Risk, " 14 WIDENER L. REV. 427, 427-48 (2009).
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poor cross-examinations can be attributed to a lack of experience and 
insufficient grit to work to improve one's cross-examination skills.71 

I agree with Wigmore that "[c]ross-examination is the 
greatest engine for ascertaining truth." 72 But I counter that cross
examination is less about a search .for truth than it is a crucial vehicle 
for a lawyer to tell his client's story, albeit in a very different way 
than in jury selection, an opening statement, a direct examination, or 
a closing argument. Most lawyers neither try enough cases nor think 
deeply and prepare diligently enough to become great cross
examiners. Cross-examination is often called an "art," but this is a 
misconception. As Fred Metos explained, cross-examination is "a 
skill that can be learned with practice . . . [involving] a great deal of 
work and even more concentration." 73 

So how does one become a great cross-examiner? Start by 
reading, studying, and thinking deeply about four cross-examination 
classics: Francis Wellman's The Art of Cross-Examination (the first 
edition is more than a century old);74 Irving Younger's "The Ten 

71. Of course, not everyone agrees with me. Famed Miami criminal defense 
lawyer Roy Black blames Professor John Henry Wigmore for lawyers' poor cross
examination skills: "Lawyers seem unable to master the art of cross-examination.  
I hold Wigmore responsible for this failure by boldly proclaiming that: 'Cross 
examination is the greatest engine for ascertaining truth.' Perhaps in some alternate 
universe, but not this one. The engine works better in theory than practice." Roy 
Black, Irving Younger's Ungodly Ten Commandments, BLACK'S LAW, A BLOG, 
(July 18, 2012), http://www.royblack.com/blog/irving-youngers-ungodly-ten
commandments/. Black also criticizes Irving Younger and his famous "Ten 
Commandments of Cross-Examination." Id. While there is some truth in Black's 
scathing attack on the Ten Commandments, I suggest that mediocre or novice 
cross-examiners still follow them unless they have a terrific reason for deviating, 
or until they develop the skill and judgment to know when it is better to deviate 
than to follow.  

72. Green, 399 U.S. at 158 (quoting 5 JOHN HENRY WIGMORE, EVIDENCE IN 

TRIALS AT COMMON LAW 1367 (3d ed. 1940)).  
73. G. Fred Metos, Cross-Examination: Methods and Preparations, UTAH 

B.J., Nov. 1990, at 11.  
74. FRANCIS WELLMAN, THE ART OF CROSS-EXAMINATION (1903). The four 

editions of Wellman's book generated so much buzz in the legal community that 
the Harvard Law Review reviewed the book three times. Book Note,17 HARV. L.  
REV. 433, 433-34 (1904); Emory R. Buckner, Book Note, 37 HARV. L. REV. 402 
(1924); Book Note, 50 HARV. L. REV. 859 (1937).



THE REVIEW OF LITIGATION

Commandments of Cross-Examination"; 75 Larry Pozner's Cross
Examination: Science and Techniques;76 and Terence MacCarthy's 
treatise on cross-examination.77 These insightful works on cross
examination offer different perspectives with conflicting advice on 
solving the same cross-examination problems. Together, they 
provide a thorough theoretical and practical foundation of the goals 
of cross-examination. Trial lawyers who study them all can then 

75. IRvING YOUNGER, THE ART OF CROSS-EXAMINATION (1976). His Ten 
Commandments are: 

(I) Be brief; (II) Short questions, plain words; (III) Never ask anything 
but leading questions; (IV) Ask only questions to which you already 
know the answer; (V) Listen to the answer; (VI) Don't argue with the 
witness; (VII) Don't permit a witness on cross-examination to simply 
repeat his direct testimony; (VIII) Don't let the witness explain; (IX) 
Avoid asking one question too many; (X) Save it for summation.  

Id. at 21-32. For video of Irving's lecture, see National Institute of Trial 
Advocacy, Irving Younger's 10 Commandments of Cross-Examination, YOUTuBE 
(Jan. 10, 2013), http://www.youtube.com/watch?v=cFT5qEquiVZ. There are many 
modifications, refinements, and iterations of Younger's Ten Commandments. See, 
e.g., Timothy A. Pratt, The Ten Commandments of Cross-examination, 61 FED'N 
DEF. & CORP. COUNS. QUARTERLY 178 (2011), available at http://www.  
thefederation.org/documents/V61N2_CoverToCoverl.pdf (providing an update on 
Younger's Ten Commandments by a partner at Shook, Hardy & Bacon, L.L.P.  
who went on to become general counsel of the Boston Scientific Corporation). Id.  
at 179.  

76. LARRY POZNER & ROGER DODD, CROSS-EXAMINATION: SCIENCE AND 
TECHNIQUES (1993). Their now-famous "Chapter Method" of cross-examination 
presents the most illuminating and insightful technique for cross-examination I 
have ever read. Rick Friedman has offered this advice about Pozner and Dodd's 
book on cross-examination in his own must-read book: "This is the definitive book 
on cross-examination. Any trial lawyer who has not read this book should be 
ashamed. Learn the techniques. When you have mastered them do not be afraid to 
cast them aside when the occasion warrants it." FRIEDMAN, supra note 65, at 195.  

77. TERENCE F. MACCARTHY, MACCARTHY ON CROSS-EXAMINATION 
(2007). Mr. MacCarthy retired from the Federal Defender Program of the 
Northern District of Illinois at the end of 2008, after serving that office for forty
two years. He is a nationally renowned expert on cross-examination and a much 
sought after CLE speaker. Press Release, United States Dist. Court, N. Dist. Ill.  
Terry MacCarthy Stepping Down as Top Federal Defender in Northern District of 
Illinois (Oct. 31, 2008), available at http://www.ilnd.uscourts.gov/home/_assets/_n 
ews/maccarthy%20-%2010-31-08.pdf.

22 [Vol. 33:1



Winter 2014] EIGHT TRAITS OF GREAT TRIAL LAWYERS 23 

perfect whose strategy works and whose does not, given the precise 
situation presented for cross-examination. 78 

The leading question is to cross-examination what the leash 
is to walking a temperamental dog. Both are means of control: when 
you let a temperamental dog off the leash, nothing good ever 
happens. The same is true of the adverse witness. The use of a non
leading question is often a near fatality, unless you are a highly 
skilled cross-examiner, have a distinct purpose in mind for asking 
the non-leading question, and have instantaneously and correctly 
performed the risk-benefit analysis. 79 Otherwise, you are just plain 
lucky. I can guarantee that you will not be lucky very often.  

Over the years, I have developed Bennett's "Top Ten Sins of 
Cross-Examination"-the ten most frequent "mistakes" lawyers 
make in cross-examination. They are based on my own observations 
and jurors' evaluations. The Top Ten Sins of Cross Examination 
are: 

(1) simply re-hashing the direct examination, 
(2) not having a specific purpose in mind for each question, 
(3) not stopping while the going is still good, 

78. In Chapter 8, "Beware of Formulas," of Rick Friedman's ON BECOMING 
A TRIAL LAWYER, he writes: 

So we read Irving Younger's Ten Commandments of Cross-examination 
and try hard to follow his precepts to the letter. By calling them the "Ten 
Commandments," Younger implied we must always follow them, and 
when we do, everything will be okay. Many lawyers have strictly 
followed these commandments through one bad cross-examination after 
another. This is not to say there isn't great wisdom in Younger's Ten 
Commandments or in many of the other principles advocated by those 
who study the trial process. It is to say that none of them are universal
that is, always controlling or true.  

FRIEDMAN, supra note 65, at 71-72.  
79. Timothy Pratt gives several examples of when it is better to ask a non

leading question. In cross-examining an opposing expert, where you already know 
the answer, it is fine to ask: "How long has it been since you have treated a 
patient?" or "Of the thousands of medical journals published around the world, tell 
the jury how many you have asked to publish the opinions you have expressed in 
this courtroom?" Presumably, you know the answer is none. Pratt, supra note 75, 
at 186.
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(4) failing to keep the questions simple, 
(5) beating .up a witness ,who has not given you 

"permission" to do so, 
(6) impeaching a witness over a silly inconsistency, 
(7) flubbing the technique of impeachment, 
(8) using the "Mexican jumping bean" 80 approach, 
(9) lack of pace, and 
(10) failing to have a graceful exit strategy when the cross

examination inevitably goes south.  

(1) Simply re-hashing the direct-This occurs when the 
cross-examining attorney has nothing better to accomplish than to 
reinforce the direct examination of the witness. Do not do this! 
Rehashing the direct examination-which has already damaged your 
client-perversely promotes both primacy and recency. A client will 
be much better off by a lawyer who says "no questions" with a 
feigned confident smile (a great tool for every trial lawyer in its own 
right). Indeed, it has been said that "perhaps the most important 
issue with regard to cross-examination [is] whether or not to cross
examine the witness at all."81 

(2) Not having a specific purpose in mind for each 
question-Cross-examination requires great preparation and thought.  
If you do not have a crystal-clear purpose for.a question, skip it, or 
risk doing more harm than good in the long run.  

(3) Not stopping while the going is still good-Over the last 
nineteen years, time and time again I have instant messaged my law 
clerk, seated to my left in the courtroom, during an otherwise 
excellent cross-examination to ask, will he stop now? The inevitable 

80. Mexican jumping beans are "the seed[s] of certain Mexican shrubs, 
especially those of the genus Sebastiania, of the spurge family (Euphorbiaceae), 
that contain larvae of a small olethreutid moth (Laspeyresia salitans). The 
movements of the larvae feeding on the pulp within the seed, which are intensified 
by warmth, give the seed the familiar jumping movement." Mexican jumping 
bean, ENCYC. BRITANNICA ONLINE ACADEMIC EDITION, http://www.britannica.co 
m/EBchecked/topic/379073/Mexican-jumping-bean (last visited Sept. 21, 2013).  

81. Gregory A. Hearing & Brian C. Ussery, Guidelines for an Effective 
Cross-Examination: The Science Behind the Art, 17 PRAC. LITIG. 7, 8 (2006); see 
also J. Alexander Tanford, Keeping Cross-Examination Under Control, 18 AM. J.  
TRIAL ADVOC. 245, 249 (1994) ("Too many lawyers automatically cross-examine 
every witness called by their opponent. No rule of trial practice requires this.").
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answer is no. It is almost impossible for lawyers to stop after making 
three, four, five, or more excellent and devastating points in rapid
fire succession. Most trial lawyers have an internal need to keep 
going and going until they run out of steam. At that point, the cross
examination has gone on for so long that those of us in the 
courtroom-the judge, the law clerk, and presumably the jury-are 
left thinking that there was something quite good about that cross
examination a few hours ago, despite having long since forgotten 
what it was.  

If you are fortunate enough to strike gold, then stop! Throw 
the legal pad away, sit down, and say "no further questions." Most 
trial lawyers will not do this, though. Only the great ones stop. In 
my experience, this is because lawyers.love the sound of their own 
voices, often to the detriment of their cross-examinations. They 
would be better served by setting aside their egos and sitting down.  

(4) Failing to keep the questions simple-Keeping the cross
examination questions simple-both in terms of the words used and 
the length of the question-is essential to controlling the witness.  
Equally important, for the same reasons, is limiting each leading 
question to one fact. Otherwise, "The complexity of a question can 
allow a witness wiggle room to deny a point the attorney wishes to 
affirm, or vice versa."82 The consequences for ignoring this rule can 
be fatal. For example, a lawyer might ask, "Didn't you run the red 
light because you dropped your lit cigarette on the floor of your car 
as you were turning off your car radio?" The defendant could 
honestly answer "no" to the entire question if the cigarette was not 
lit, if she dropped it on her seat and not the floor, or if she was 
turning the radio on and not off.  

(5) Beating up a witness who has not given you "permission" 
to do so-There is an old English proverb that says, "You can catch

82. Hearing & Ussery, supra note 81, at 10.
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more flies with honey than with vinegar." 83 Jurors resent lawyers 
who bully witnesses unless the witness has given "permission" to be 
beaten up. Witnesses give this permission not literally, but rather 
when . they are arrogant, nasty, obviously lying, extremely 
argumentative, or just plain obnoxious. Until then, roughing up or 
beating up the witness will backfire. When a witness has given the 
cross-examining attorney "permission" to beat him up, most jurors 
enjoy the entertainment value of aggressive cross-examination.  
They believe the witness is getting what he deserves. However, 
counsel should err on the side of caution in deciding whether the 
witness has given "permission" to ramp up contempt. Jurors, in their 
evaluations of trial lawyers. before me, demonstrate a higher-than
expected threshold for witness "permission." 

(6) Impeaching a witness over silly inconsistencies-Not all 
prior inconsistent statements by witnesses are created equal. This is 
critical to understand. Impeaching on irrelevant, minor, or fringe 
issues undermines, rather than advances, a cross-examination. It 
weakens the stronger aspects of the cross-examination and lessens an 
attorney's personal credibility with the jurors. It is much better to 
impeach on one core issue than to do so ten times on minor 
inconsistencies. For example, if a witness testified in the deposition 
that she "hated" Mr. X, perhaps the attorney could technically 
impeach her trial testimony that she "despised" Mr. X. But such a 
ridiculously technical impeachment gains nothing and would make 
the attorney look like a silly nitpicker. "Not all prior inconsistent 
statements by witnesses are created equal" would make an excellent 
tattoo for trial lawyers.  

(7) Flubbing the technique of impeachment-Watching a 
botched impeachment effort is painful. The various techniques of 
impeaching a witness on cross-examination are fodder for a law 
review article of their own. Here are a few key points to keep in 
mind: 

83. "You can catch more flies with honey than with vinegar," 
DICTIONARY.COM, http://dictionary.reference.com/browse/you+can+catch+more+f 
lies+with+honey+than+with+vinegar (last visited Jun. 14, 2013) (citing THE 
AMERICAN HERITAGE NEW DICTIONARY OF CULTURAL LITERACY (3d ed. 2005) 
("You can win people to your side more easily by gentle persuasion and flattery 
than by hostile confrontation.")).
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In my district, all of the courtrooms are well equipped with 
modem technologies. Of course, not all trial lawyers are created 
technologically equal. For this reason, some impeachment is done 
the old-fashioned way, and some is done using high-tech, video
taped depositions, with or without scrolling text. The scrolling text 
feature can increase the cost of the deposition; however, it is usually 
well worth it. Nothing is more powerful than seeing and hearing a 
witness contradict the courtroom testimony he or she just gave, 
especially since some jurors are primarily visual learners while 
others are auditory learners. But-and this is a big but-nothing 
takes away from the impact and value of a high-tech impeachment 
more than a lawyer or legal assistant fumbling to find the video clip 
while everyone in the courtroom watches and waits. High-tech 
impeachment is worth its weight in gold, but only for those who are 
extremely proficient with it.  

The same is true of the old-fashioned way. If an attorney 
stumbles and makes everybody in the courtroom wait while he or a 
legal assistant scrambles to find a certain page of the witness's 
deposition, the impact is lessened. And doing this repeatedly for 
minor and fringe inconsistencies often makes the impeachment effort 
worthless and counter-productive.  

In addition, some methods of using a written deposition to 
impeach a prior inconsistent statement are clearly better than others.  
I recently had a very good trial lawyer ask the witness to read both 
the questions and.answers. The witness did so, but she read them so 
quickly that nobody in the courtroom could figure out where the 
question ended and the answer began, rendering the impeachment 
effort completely worthless. I have found that the most effective 
impeachment technique is for the lawyer to read the question asked 
in the deposition, and then have the witness read the answer they 
gave. There is something powerful in watching a witness effectively 
impeach him or herself.  

(8) Using the "Mexican jumping bean" approach-Years 
ago, the prevailing thought on cross-examination was that jumping 
all over the place with questions and confusing the witness yielded 
greater fruit. The problem with this "Mexican jumping bean" 
approach is that it confused the jurors as much as or more than it 
confused the witness. Larry Pozner's "Chapter Method" of cross-
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examination takes the opposite approach, and its structure works 
extremely well. 84 

(9) Lack of pace-Much of the success of cross-examination 
depends on the lawyer's ability to keep a strong pace, pausing for 
effect rather than shuffling through notes or deposition pages to 
impeach.85 Jurors frequently comment negatively on lawyers who 
fumble for impeachment material or have trouble locating the 
allegedly impeaching statement in a prior exhibit or deposition.  
Gaps in the pace of cross-examination may lessen the effect of the 
good points you have made.  

(10) Failing to have a graceful exit strategy when the cross
examination inevitably goes south-Even the best-prepared cross
examinations can and do go south. That is why it is critical to have 
an exit strategy for every witness. These are a few questions-the 
only ones that I suggest be completely written out-that allow you a 
graceful exit from the cross-examination. These "fail-safe" 
questions must be a component of each witness's cross-examination 
outline in your trial notebook. Why? Because effective cross
examination-which is often more theater than direct examination
requires a strong beginning and a strong ending every time.  

In my experience, the best cross-examiners are the top 
criminal defense lawyers and federal prosecutors. Trial lawyers who 
ply their craft in federal criminal cases do not have the crutch of 

84. In Chapter 9 of Cross-Examination: Science and Techniques, "The 
Chapter Method of Cross-Examination," Pozner and Dodd define their 
methodology of cross-examination as follows: 

Why use the word "chapter"? It signifies that there is a structure, a 
beginning and an end to the cross-examination on each topic. Just like a 
book, there is a purpose to each chapter, and each chapter interlocks with 
the others. Cross-examination is not a sputtering jumble of thoughts. It is 
a controlled, pinpoint series of inquiries into selected topics. The chapter 
method suggests and, it is to be hoped, demands that the cross
examination be a planned and controlled series of questions designed to 
accomplish well-defined goals.  

Pozner & Dodd, supra note 76, at 187.  
85. See, e.g., FRIEDMAN, supra note 65, at 145 ("A purposeful pause is one in 

which you interrupt the pattern, cadence, or drone of your speech to gather the 
audience's attention or to emphasize a point. It is one of the most powerful 
techniques in the courtroom, and one of the least used.").
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taking depositions for impeachment purposes. Civil trial lawyers can 
learn from watching criminal defense lawyers and prosecutors, who 
are forced to be more resourceful and to think much faster on their 
feet. In this sphere, necessity truly breeds invention. In my opinion, 
depositions enable civil lawyers to become lazy. Take their 
depositions away, and few would have any effective cross
examinations. But since civil depositions are here to stay, it is worth 
noting that successful deposition skills in the conference room 
dictate how successful the cross-examination will' be in the 
courtroom.86 The major mistake made in civil depositions is the 
failure to use leading questions that limit one fact per question. This 
critical failure, as described above, allows witnesses to successfully 
wiggle out of and escape impeachment at trial. Although the first 
part of a civil deposition is often a fishing expedition for potentially 
impeaching material, a skilled trial lawyer will later elicit one fact 
per question to lock in that impeachment material.  

So what can lawyers do to improve upon their cross
examination skills? First, pick one statement a day that you hear on 
television, radio, or at a social event. Practice aloud cross-examining 
the person making the statement. Second, read trial transcripts from 
any case and, after reading the direct examination, think through how 
the witness could be attacked on cross-examination. Then read the 
cross. Examine what the lawyer did well and how the cross could 
have been done better. Cross-examination requires practice, 
practice, and more practice-and even more preparation.  

86. For an excellent discussion of the interdependence between deposition 
skills and cross-examination skills, see Gary S. Gildin, Cross-Examination at 
Trial: Strategies for the Deposition, 35 AM. J. TRIAL ADVOC. 471, 511 (2012) 
(arguing that a successful deposition sets the stage for a successful cross
examination).
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V. PREPARATION 

"In all things success depends on previous preparation, and 
without such previous preparation there is sure to be failure." 

-Confucius 87 

Just like Confucius, federal trial court judges place great 
value on the level of preparation by the lawyers appearing before 
them. In an informal, non-scientific e-mail poll of trial court judges 
in the Eighth Circuit, I asked respondents to list the three most 
important qualities or attributes of great trial lawyers. 88 Eighteen of 
thirty-three judges responded that "preparation" was either first or 
second in importance.8 9 . One judge said "slavish preparation."90 I 
agree. While intense preparation alone does not make one a great 
trial lawyer, you cannot be one without it.  

Lawyers should dedicate a section in their trial notebooks for 
developing the case's narrative and themes. Moreover, they should 
be thinking about and developing this section from the first .client 
interview. I firmly believe that plaintiffs' lawyers should draft the 
jury instructions on the elements of any potential claims and begin 
developing the case narrative and themes before accepting the. case 
and executing the written retention agreement. Civil defense lawyers 
should do the same shortly after being retained.  

When I was in private practice, I was always shocked when I 
received a call from a fellow lawyer asking if I had a set of jury 
instructions that he or she could use. I freely shared my work 
product and always inquired as to the date of the upcoming trial. A 
frequent response was "next week." How can a lawyer accept a 
case, go through discovery, motion practice, and trial preparation and 
not know exactly what he needs to prove in terms of claims or 
defenses? 

87. Confucius, The Doctrine of the Mean, THE-CHINESE CLASSICS 136 (James 
Legge trans., 1887).  

88. E-mail from author to trial court judges on the Eight Circuit (April 2013) 
(on file with author). The precise question I asked in April 2013 was "What three 
qualities or attributes do you think separate the very best trial lawyers from the 
rest?" Id.  

89. Id.  
90. Id.
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Lack of preparation is near the top of the list of jurors' 
frequent negative comments about lawyers. It is also at the top of 
my list. Lack of preparation also manifests itself in lack of 
organization. Jurors and judges do not like lawyers that have to 
search and fumble for exhibits or notes. This is true both for lawyers 
who use high-tech exhibits and those who rely upon stacks of files in 
banker boxes. Jurors value their time too, and lack of organization 
creates juror resentment and wastes jurors' and judges' time.  

Preparation means thinking of every detail, especially in 
communicating with juries. Lawyers who are oblivious to the needs 
and attention spans of jurors are doomed to failure. It makes no 
sense to have exhibits blown up on a board that jurors cannot read, 
nor does it behoove lawyers to show exhibits electronically in a font 
size too small for anyone to decipher.  

After a decade in a high-tech courtroom, I still encounter 
lawyers who display a tilted document on the document camera, 
forcing jurors to crane their necks to read it. Others fail to enlarge 
the document enough for the jurors to see the relevant language. In 
my courtroom, I have a zoom feature installed on my control panel 
so that I can enlarge documents when the lawyers fail to do so.91 On 
many occasions, I have called lawyers up to side-bar to point out that 
the. jurors' glazed looks are due to their endlessly repetitive and 
mostly pointless direct examinations. I ask the lawyer to look at the 
jury when resuming the direct examination and, if the jurors appear 
bored out of their minds, I encourage him or her to wrap it up. Once, 
a lawyer responded that he was taught to never look at the jury, so he 
did not think he could follow my suggestion. Sometimes a lawyer 
cannot be saved from himself.  

A major preparation attribute that separates great trial 
lawyers from lesser advocates is the ability to streamline their cases.  
Highly effective trial lawyers jettison redundant witnesses, 
unnecessary exhibits, repetitive questions, and causes of action that 
detract from the principal theory of recovery. All of this is critical to 
success at trial. Of course, it also takes a significant amount of 

91. I have even had lawyers exclaim: "Wow that's neat-it even does it 
automatically." Right.
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judgment and courage-two related attributes of all great trial 
lawyers.  

A team of alleged trial lawyers from a large national law firm 
recently brought several-thousand exhibits to a final pre-trial 
conference in my chambers. But the case was only complicated in 
their collective minds. When asked how many of the exhibits were 
important enough to mention in their closing arguments, they said 
less than fifteen, after some fumbling responses and further 
prodding. The team dramatically trimmed its exhibit list.  

This is not to say that only exhibits mentioned in closing 
arguments need be offered at trial. However, it is not a bad general 
rule of thumb. Great trial lawyers understand that less is almost 
always more. Indeed, wasting jurors' time with repetitive questions 
and unnecessary exhibits tops the list of jurors' citicisms of trial 
lawyers.  

VI. UNFAILING COURTESY 

"Life is not so short, but that there is always time enough for 
courtesy." 

-Ralph Waldo Emerson92 

There is a large public misperception that the greatest trial 
lawyers are those that employ "Rambo" trial tactics. "Rambo" 
lawyering 93 is derived from the fictional John Rambo character made 
famous by Sylvester Stallone in a series of movies. Rambo was a 
fictional Green Beret-a one-man-army killing machine. Professor 
Perrin describes the Rambo lawyer: 

92. RALPH WALDO EMERSON, LETTERS AND SOCIAL AIMS 85 (1886).  
93. Unfortunately, the phrase "Rambo lawyer" now appears in the venerable 

Black's Law Dictionary. See Rambo lawyer, BLACK'S LAW DICTIONARY 1373 
(9th ed. 2009) ("Slang. A lawyer, esp. a litigator, who uses aggressive, unethical, 
or illegal tactics in representing a client and who lacks courtesy and 
professionalism in dealing with other lawyers. - Often shortened to Rambo.") 
(emphasis removed).  

94. There are four films in the Rambo series. FIRST BLOOD (Anabasis N.V.  
& Elcajo Productions 1982); RAMBO: FIRST BLOOD PART II (Anabasis N.V. 1985); 
RAMBO III (Carolco Pictures 1988); RAMBO (Lionsgate et al. 2008) (the full series 
of movies).
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The quintessential Rambo lawyer is one who 
terrorizes, intimidates, and obfuscates his way to 
victory in pursuit of the client's objectives, just as the 
Sylvester Stallone character laid waste to anything 
and everything in his way, killing and terrorizing the 
masses, in his effort to achieve vindication. 95 

While I have encountered Rambo lawyering both as a 
practicing lawyer and as a judge, the vast majority of lawyers who 
have appeared before me in my twenty-four years on the bench are 
highly professional advocates. The best trial lawyers always are.  
They are as courteous to the courtroom deputy, court security 
officers, clerk's office staff, and my chambers' staff as they are to 
witnesses, opposing counsel, jurors, and judges. Tough, zealous, and 
successful trial lawyers do their best not to personalize issues, "win 
at all costs," or do anything to sully their most important currency: a 
reputation for civility, candor, courtesy, and integrity. These lawyers 
understand that no legal or factual issue and no case is worth spoiling 
the reputation that they have worked to create and maintain.  

In a 1928 speech at Marquette University Law School, -the 
Honorable Burr W. Jones, a lawyer and former member of the U.S.  
House of Representatives, said: 

It is the popular conception, perhaps the true one, that 
the able and successful trial lawyer must be a fighter; 
that his life is one of battle and contention. I have 
known lawyers who seemed to act upon the theory 
that legal warfare is inconsistent with courtesy and 
gentlemanly manners in the court room and I have 
seen them fail of the high success which might have 
been within their reach. It is true that a client may 
sometimes gloat over the abuse which his lawyer 
hurls at the adverse attorney or party. For a moment 
even a jury may enjoy the excitement caused by such 

95. L. Timothy Perrin, Lawyer as Peacemaker: A Christian Response to 
Rambo Litigation, 32 PEPP. L. REv. 519, 522 (2005) (footnotes omitted).
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wordy encounters. But as a rule, both jurors and 
judges think of the legal profession as a learned 
profession, and that this conception should not be a 
mere fiction. When the time comes for rendering the 
verdict or the judgment they have more respect for, 
and. more confidence in the fairminded gentleman 
than for him who deals, in.epithets and abuse.9 6 

This is equally true today. Jurors, in their evaluations of trial 
lawyers, almost always give the most favorable evaluations to the 
most courteous and professional lawyers. While television shows 
may inculcate an expectation of Rambo. trial lawyers, real jurors are 
critical of them and seldom evaluate them as effective advocates.  
Rambo lawyers are too busy bullying to listen to other lawyers and 
witnesses-a shortcoming discussed in the next section.  

VII. GREAT LISTENER 

"When people talk, listen completely. Most people never 
listen." 

-Ernest Hemingway 97 

Lawyers . often fit Hemingway's description of "most 
people": they love to hear the sound of their self-perceived silver 
tongues, but they are notoriously poor listeners. Just ask any judge 
or jury. The source of the problem could be legal education, 
according to Professor Neil Hamilton, who explained that despite 
being ."critically important for effectiveness in both law school and 
the practice of law . . . listening skills are among the least 
emphasized skills in legal education." 98 Kentucky lawyer Richard 
M. Rawdon, Jr. adds that while listening is not easy or natural for 

96. Burr W. Jones, Courtesy and Friendship in the Practice of the Law, 13 
MARQ. L. REv. 9, 10 (1928).  

97. Malcolm Cowley, A Portrait of Mister Papa, LIFE MAGAZINE, Jan. 10, 
1949, at 90 (quoting from a letter of advice from Ernest Hemingway to a' young 
writer).  

98. Neil Hamilton, Effectiveness Requires Listening: How to Assess and 
Improve Listening Skills, 13 FLA. COASTAL L. REv. 145, 145 (2012).
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trial lawyers, they must learn to listen to be 'successful: "Listening 
develops knowledge. Knowledge grants power. With power, you 
can win."99 Spence's views on listening at trial support both 
Hamilton and Rawdon's assessments: 

If I were required to choose the single essential skill 
from the many that make' up the art of argument, it 
would be the ability to listen.. I know lawyers who' 
have never successfully cross-examined a witness, 
who have never understood where the judge was 
coming from, who can never ascertain what those 
around them are plainly saying to them. I know 
lawyers who can never understand the weakness of 
their opponent's case or the fears of the prosecutor; 
who, at last, can never understand the issues before 
them because they have never learned to listen.  
Listening is the ability to hear what people are saying, 
or not saying as distinguished from the words they 
enunciate. 100 

In my view, listening skills are incredibly underdeveloped in 
most lawyers I have observed in the courtroom. As Spence noted, 
poor listening skills have dire consequences for trial lawyers. For 
example, they almost always result in poor direct examination of 
witnesses. Unlike cross-examination, where the lawyer is the focus, 
direct examination should place the emphasis on the witness. The 
story or case narrative is told through the witness's testimony, not 
through the lawyer's questions. An attribute of all great trial lawyers 
is their ability to stay out of the way of their witnesses, who are the 
ones' telling the client's story. This is impossible to accomplish 
without honing one's listening skills.  

How many, when introduced to a new person, cannot 
remember that person's name ten seconds later? That is because too 
many of us are so focused on what we will say and making a good 

99. Richard M. Rawdon, Jr., Listening: The Art of Advocacy, TRIAL, Jan.  
2000, at 99.  

100. GERRY SPENCE, How TO ARGUE AND WIN EVERY TIME 67 (1995).
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impression that we do not even listen to the person's name. The 
irony is, had we actually listened and repeated the person's name in 
our response, we could have accomplished both goals.  

The same is true of the direct examination of virtually all 
witnesses by less-than-great trial lawyers. These lawyers commonly 
write out their direct questions in a script on a yellow legal pad.'01 

At trial, they will go down their lists from questionto question
paying little or no attention to the witnesses' answers-hoping to get 
to the next question on the list without an objection. If these lawyers 
would listen more closely to a witness's answer, they would be able 
to use the technique of "looping" to form the next question, rather 
than using the ones on their legal .pads. Here is an example of 
looping in a defense lawyer's direct examination of the human 
resources director who decided to terminate the plaintiff: 

Q: Why did you decide to discharge Mrs. Smith? 
A: Because she violated the company absenteeism 

policy.  
Q. Please tell us what the company's absenteeism policy 

included.  
A. If you missed three days in a month without calling in 

you are subject to termination.  
Q. How many days in July of last year did Mrs. Smith 

miss? 
A. Six.  
Q. Did she call in on any of the six? 

101. The Chicago-based mega-firm of Mayer, Brown, Rowe & Maw (now 
shortened to Mayer Brown) used 1,200 legal size, 12,000 letter-size, and 4,200 
junior-size legal pads a year, as of 2005. Suzanne Snider, Old Yeller: The 
Illustrious History of the Yellow Legal Pad, LEGAL AFFAIRS, May/June 2005, 
available at http://www.legalaffairs.org/issues/May-June-2005/scenesnider_mayj 
unO5.msp. It would do lawyers and their clients a great favor by banning the 
ubiquitous legal pad from the courtroom. They are extremely inflexible because 
neither the actual pages nor the information on those pages can be easily 
reorganized to adjust to the ebb and flow of trials. To me, the legal pad is about as 
useful in trial as carbon paper or Wite-Out. Legal pads were invented in 1888, 
when a twenty-four-year-old paper mill worker, Thomas W. Holley, noticed the 
mill was wasting the paper scraps, known as "sortings," and left the company to 
start his own paper pad business. Id. Holley eventually added the pad's left hand 
margin 1.25 inches from the left edge, known as a "down line," at the suggestion 
of a local judge so the judge could "comment on his own notes." Id.
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A. No, but she had called in sometimes on other 
occasions during 2012 when she missed work, but she 
would not always do so.  

Q. How often in 2012 did Mrs. Smith call in when she 
missed work? 

Looping requires you to listen to the witness's answer and 
form the next question based on that answer, much like you would in 
an interview or a conversation with a friend in which you are trying 
to elicit information.  

Many times during oral questioning on an issue, lawyers in 
my court have demonstrated their poor listening skills by answering 
a question that I did not ask or by failing to answer the question that 
I actually posed. Listening carefully to the question asked-rather 
than focusing too soon on the response-will improve lawyers' 
ability to try cases. Likewise, listening for an answer before asking 
the next question will also help lawyers be effective. Good listening 
is an acquired skill, and any lawyer can achieve it with a little gritty 
determination. To be sure, developing enhanced listening skills is 
important even if you are not a trial lawyer. For example, these 
skills are crucial to developing trusting relationships with clients, 
regardless of your practice area. Strong listening skills also help 
to enhance judgment-yet another trait that all great trial lawyers 
possess in abundance.  

102. See DAVID H. MAISTER, ET AL., THE TRUSTED ADVISOR 86-87, 97-98 
(2000) (discussing the importance of listening skills in developing client 
relationships).
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VIII. UNSURPASSED JUDGMENT 

"Failure is not a single, cataclysmic event. We do not fail 
overnight . . . [F]ailure is nothing more than a few errors in 
judgment, repeated every day." 

-Jim Rohn103 

Not all trial lawyers with great judgment are great trial 
lawyers. But all great trial lawyers have great judgment. The most 
important exercise of great judgment by great trial lawyers is 
knowing when not to say something. Francis Bacon, Attorney 
General and Lord Chancellor of England, wrote that "[s]ilence is the 
sleep that nourishes wisdom."104 In every phase of a jury trial, the 
great trial lawyers know when to stay silent. In discovery, they do 
not take ridiculous positions or file unnecessary motions to compel.  
In jury selection, they do not personally embarrass or argue with 
potential jurors. On direct examination, they do not beat a question 
to death by asking it over and over again in slightly different ways.  
They have the confidence to know that the jurors got it the first (or 
maybe the second) time. Redundant questioning by lawyers has 
been the number one criticism by jurors in the jury evaluation forms 
over my entire judicial career. Jurors resent lawyers who waste their 
time with needless repetition. Great trial lawyers do not plead 
twenty-four affirmative defenses just because the word processor can 
spit them out in seconds. Great trial lawyers do not have six 
alternative objections in the pre-trial order to exhibits that are clearly 
admissible. Great trial lawyers do not file frivolous motions in 
limine in an attempt to exclude obviously admissible evidence. In 
jury or bench trials, great trial lawyers seldom object, even when 
they know the objection would be sustained. They know the 
evidence is not hurting their client's case, and they have no need to 
show everyone how smart they are by reciting complex rules of 
evidence. Great trial lawyers do not want the jury or judge to 

103. Jim Rohn, The Formula for Success (and Failure), SUCCESS, 
http://www.success.com/article/the-formula-for-success-and-failure (last visited 
September 30, 2013).  

104. FRANCIS BACON, THE PHILOSOPHICAL WORKS OF FRANCIS BACON 553 
(John M. Robertson ed., 1905). Bacon was a noted scientist, statesman, orator, and 
author.
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perceive them as obstructionists.1 05 I think most state and federal 
trial court judges would agree with "Bennett's Anomaly," which 
posits that the better the lawyers and the greater their knowledge of 
the rules of evidence and their proper application, the fewer 
objections they make in jury trials.  

The best and most effective trial lawyers also strive to be 
extremely professional and are marked by unsurpassed civility and 
professionalism. As such, great trial lawyers do. not fail to cite non
controlling, adverse authority, even though the rules of ethics only 
require the disclosure of adverse controlling authority.106 They know 
they will be viewed in higher esteem by the judge for citing and 
distinguishing non-controlling. adverse authority. As a practical 
matter, the failure to do so sends a message to the judge that the 
lawyer thinks neither opposing counsel nor the judge is industrious 
enough to find the adverse authority. This is not a good message to 

105. Admittedly, sometimes the strategy in a criminal case is a necessary 
exception to this rule.  

106. I recently wrote an opinion on this very subject: 

While Abbott's failure to cite a contrary, but non-controlling decision did 
not violate any ethical obligation, ethical obligations establish only the 
barest minimum floor for attorney conduct. What attorney would want to 
be known as a minimally ethical lawyer rather than a highly professional 
one? Where the pool of decisions considering the same experts and 
methods is so limited, it is inconceivable to me that reasonably 
conscientious and highly professional counsel would not cite contrary 
authority, then meet it head on and attempt to distinguish it, not simply 
hope neither the opposing party nor the court would notice it-a vain 
hope, here, where the plaintiffs in Burks were represented by the same 
attorneys who represent the Conservator, and Abbott was represented by 
the same attorneys who represent Abbott here. Defense counsels' lack of 
candor is troubling. Hide and seek litigation strategy seldom works and 
did not work here. As a result, I will find it 'more difficult to rely on the 
trustworthiness of defense counsel-a trial lawyer's most important asset.  
This is not an auspicious beginning for counsel before a judge newly 
assigned to the case.  

Sec. Nat'l Bank of Sioux City, Iowa v. Abbott Labs., No. C 11-4017-MWB, 
2013 WL 2420841, at *9 n.7 (N.D. Iowa 2013) (emphasis removed).
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send. Great trial lawyers understand that the state ethics codes and 
rules merely set the minimum floor.107 No great trial lawyer wants 
to be known as a minimally ethical lawyer.  

Over the years, I have observed other common judgment 
errors: 

(1) failing to ask questions in jury selection that go to the 
core issues of the case; 

(2) failing to bring out the weaknesses of the client's case 
before the other side does; 

(3) leading on direct and failing to be facile in asking non
leading questions; 

(4) failing to begin and end the client's case with strong, 
virtually unimpeachable evidence; 

(5) being argumentative with witnesses, opposing counsel, or 
the trial judge; 

(6) presenting too much cumulative evidence; 
(7) failing to take clues from observing the jurors that they 

are bored; 
(8) fumbling for exhibits and other time-wasting habits; 
(9) being blind to the strengths of the opposing parties' case; 

and 
(10) being too tied to written-out questions and notes for jury 

selection, opening statements, direct and cross
examinations, and closing arguments.  

The final judgement error is well illustrated by a trial in my 
courtroom from several years ago. An expert witness had just been 
sworn in, and the lawyer asked the first question on his yellow pad: 
"Good morning, Dr. So-and-So, I am the lawyer for the 
plaintiff... ." Unfortunately for this plaintiffs' lawyer, we had taken 
the witness out of order and it was 2:45 in the afternoon. Even the 
jurors laughed at this lawyer who was so tied to his legal pad.  

107. The Model Rules of Professional Conduct "prescribe minimum 
standards for conduct, the violation of which will, and should, often lead to 
discipline. On the other hand, professionalism should make a lawyer feel 
compelled to do more than the minimum required just to avoid being disciplined." 
Mike Hoeflich & J. Nick Badgerow, The Regulation of Courtesy: Does Kansas 
Need a Code of Professionalism?, 60 U. KAN. L. REv. 413, 419 (2011) (footnotes 
omitted).
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Finally, the most common and most critical judgment error is 
not simplifying and shortening the trial presentation. As Albert 
Einstein noted, "Everything should be as simple as possible, but not 
simpler." In almost all jury trials, less is truly more. All great 
trial lawyers understand this. They also understand that one of the 
major reasons judges and jurors both like, admire, and are persuaded 
by these lawyers is that they bring a heightened measure of 
reasonableness to the courtroom.  

IX. REASONABLENESS 

"I tried being reasonable-I didn't like it." 
-Clint Eastwood' 09 

"Dirty" Harry Callahan, played by iconic actor Clint 
Eastwood, is a character from a series of movies in the '70s and '80s.  
He was not a model of reasonableness. In the 1983 film, Sudden 
Impact, Dirty Harry corners a bank robber after killing his two 
accomplices. When the bank robber grabs a fleeing waitress and 
points his gun at her, Dirty Harry aims his .44 Magnum at the 
robber's head and utters one of his more famous lines: "Go ahead.  
Make my day." If Dirty Harry had been a trial lawyer rather than a 
police inspector, I expect he would have taken Rambo lawyering 
tactics to new and unimaginable heights.  

Inexperienced and less-than-great trial lawyers often conflate 
zealousness with unreasonableness (most likely driven by their 
personal insecurities). Great trial lawyers pride themselves on being 
both zealous and reasonable. Unlike their lesser adversaries, they do 

108. THE ULTIMATE QUOTABLE EINSTEIN 384-85 (Alice Calaprice ed., 
2011). The quotation is commonly attributed to Einstein, but the actual, original 
source quotation is "a bit" different.  

109. Eric Wiland, Williams on Thick Ethical Concepts and Reasons for 
Action, in THICK CONCEPTS 213 (Simon Kirchin ed., 2013) (attributing the quote 
to Dirty Harry); see also CONSERVATIVE WIT: A DICTIONARY OF CONSERVATIVE 
POLITICAL HUMOR 56 (Robert Golla ed., 2012) (collecting quotations on 
conservative political humor).
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not see reasonableness as a sign of weakness, but instead as one of 
strength.  

Reasonableness in the pre-trial setting takes many forms: 
selecting appropriate causes of actions and defenses to plead; 
meeting early with opposing counsel to see if issues can be 
voluntarily narrowed and determine the truly contested issues; 
discussing (sensibly) how and when to conduct discovery; agreeing 
on times and places for depositions; conferring with the other side in 
good faith before filing discovery motions; being willing to make 
reasonable compromises on discovery without court intervention; 
opposing only unreasonable requests for extensions of time; and 
refraining from personal attacks on -opposing counsel and their 
clients in briefing.  

In trial, reasonable trial lawyers know not to waste the time 
and resources of the judge and jury. When the inevitable unexpected 
problems arise, unreasonable lawyers are the first to create additional 
obstacles to resolution, even. for easy-to-resolve problems. Great 
trial lawyers are quick to suggest reasonable solutions to problems 
that arise in trial-the rest, including "litigators," often create them 
and whine about solutions. In contrast, reasonable lawyers are quick 
to suggest workable solutions, no matter how difficult the problem.  
For example, scheduling experts and other out-of-state witnesses can 
be daunting for attorneys. The less skilled the opposing counsel, the 
more likely they are to complain if the other side needs to take a 
witness out of order (i.e. during the opposing party's case), in order 
to accommodate the witness.1 10 

Another example comes from a high-stakes federal death 
penalty prosecution in my courtroom. I was concerned that the 
government would unfairly load up on victim impact testimony 
during the penalty phase, given the staggering amount of potentially 
admissible victim impact testimony. Fortunately, the Assistant U.S.  
Attorney prosecuting the case was an extraordinarily zealous and 
talented trial lawyer. He was impeccably reasonable and pared down 
his victim impact testimony, obtained a unanimous death verdict, 
and avoided the risk of a reversal on that issue. A lesser trial lawyer 
would likely not have avoided this potential pitfall.  

110. This procedure includes a proper explanation by the judge to the jury.
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Thus, unlike Dirty Harry, great trial lawyers pride themselves 
on reasonableness, which contributes to their zealousness.  

X. CONCLUSION 

Nothing in this world can take the place of 
persistence. Talent will not; nothing is more common 
than unsuccessful men with talent. Genius will not; 
unrewarded genius is almost a proverb. Education 
will not; the world is full of educated derelicts.  
Persistence and determination alone are omnipotent.  
The slogan "press on" has solved and always will 
solve the problems of the human race. " 

So you want to be a great trial lawyer? It is critically 
important to remember they come in all shapes, sizes, genders, ages, 
and colors, with or without disabilities. Some have great natural 
talent, but most do not. A few went to top-ranked law schools and 
did very well; many, many more did not. All it takes to be a great 
trial lawyer is striving to be a gritty raconteur with unsurpassed 
listening skills and judgment, unfailing commitment to preparation, 
reasonableness and courtesy,.and excellent cross-examination skills.  
Of course, if you are a litigator, you also must overcome your fear of 
going to trial. Let the immortal words of Rosa Parks, one of the 
grittiest individuals in American history, be your inspiration: "I have 
learned over the years that when one's mind is made up, this 
diminishes fear; knowing what must be done does away with 

111. THE SPEAKER'S QUOTE BOOK: OVER 5,000 ILLUSTRATIONS AND 
QUOTATIONS FOR ALL 382 (Roy B. Zuck ed., 2009). This quotation is from a 
person who never went to law school and failed his initial entrance exam to 
Amherst College. However, he developed a reputation as a hard-working and 
diligent attorney in Hampshire County, Massachusetts, where he was admitted to 
the bar after apprenticing with a local law firm because he could not afford law 
school tuition. This small-town country lawyer should know about persistence.  
His name was John Calvin Coolidge, Jr., and he went on to become the thirtieth 
President of the United States. DAVID GREENBERG, CALVIN COOLIDGE, THE 
AMERICAN PRESIDENTS SERIES (Times Books, 1st ed. 2006).
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fear." 1 12 So make up your mind to go try cases. That is the only way 
to become a great trial lawyer.  

112. ROSA PARKS & GREGORY J. REED, QUIET STRENGTH: THE FAITH, THE 

HOPE, AND THE HEART OF A WOMAN-WHO CHANGED A NATION 17 (1994). Parks 
is "nationally recognized as the mother of the modern-day civil rights movement in 
America . . . [who] refused to surrender her seat to a white male passenger on a 
Montgomery, Alabama, bus on December 1, 1955 ... ." Id at 11. Parks "set in 
motion a chain of events that were felt throughout the United States. Her quiet, 
courageous act changed America and redirected the course of history." Id.
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I. INTRODUCTION 

The United States is currently facing a period of intense 
interest in transnational litigation.1 Not only has the U.S. Supreme 

1. The Federal Judicial Center, which is the research and education arm of 
the U.S. federal judiciary, is in the process of publishing a series of judicial guides 
on various aspects of international litigation. For some examples of its
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Court become increasingly active in this field,2 but the American 
Law Institute (ALI) is also in the process of revising and drafting a 
number of Restatements concerning international law.3 The United 
States also recently signed the Hague Convention on Choice of Court 

publications, see LOUISE DECARL ADLER, MANAGING THE CHAPTER 15 CROSS
BORDER INSOLVENCY CASE: A POCKET GUIDE FOR JUDGES (2011); RONALD A.  
BRAND, RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS (2012); 
SAMUEL L. BUFFORD ET AL., INTERNATIONAL INSOLVENCY (2001); JAMES D.  
GARBOLINO, THE 1980 HAGUE CONVENTION ON THE CIVIL ASPECTS OF 
INTERNATIONAL CHILD ABDUCTION: A GUIDE FOR JUDGES (2012); S.I. STRONG, 
INTERNATIONAL COMMERCIAL ARBITRATION: A GUIDE FOR U.S. JUDGES (2012).  
The Federal Judicial Center makes all of its publications freely available online at 
http://www.fjc.gov. More international litigation guides are currently in progress, 
including TIM HARKNESS ET AL., DISCOVERY IN INTERNATIONAL CIVIL 
LITIGATION: A GUIDE FOR U.S. JUDGES (forthcoming 2014).  

2. The Court has recently heard a number of cases involving international 
substantive and procedural law.. See, e.g., Lozano v. Alvarez, 134 S. Ct. 1224 
(2014) (involving the Hague Convention on the Civil Aspects of International 
Child Abduction); BG Group, PLC v. Republic of Argentina, 134 S. Ct. 1198 
(2014) (involving bilateral investment treaties); Walden v. Fiore, 134 S. Ct. 1115 
(2014) (involving personal jurisdiction); Daimler AG v. Bauman, 134 S. Ct. 746 
(2014) (involving the Alien Tort Statute and the Torture Victims Protection Act); 
Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659 (2013) (involving the Alien 
Tort Statute); Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351 (2013) 
(involving international copyright); Clapper v. Amnesty Int'l USA, 133 S. Ct.  
1138 (2013) (involving standing in international disputes); Goodyear Dunlop Tires 
Operations, S.A., v. Brown, 131 S. Ct..2846 (2011) (involving general jurisdiction 
in multijurisdictional matters); J. McIntyre Mach., Ltd. v. Nicastro, 131 S. Ct.  
2780 (2011) (involving jurisdiction in international disputes).  

3. RESTATEMENT (THIRD) OF THE U.S. LAW OF INTERNATIONAL 
COMMERCIAL ARBITRATION (forthcoming); RESTATEMENT (FOURTH) OF THE 
FOREIGN RELATIONS LAW OF THE UNITED STATES (forthcoming); George A.  
Bermann, Restating the U.S. Law of International Commercial Arbitration, 42 
N.Y.U. J. INT'L L. & POL. 175, 175-99 (2009). The forthcoming Restatement 
relating to Native American law also carries international implications, particularly 
in the area of recognition and enforcement of judgments. See RESTATEMENT 
(THIRD) OF THE LAW OF AMERICAN INDIANS (forthcoming) (covering federal-tribal 
relations, state-tribal relations, tribal jurisdiction and authority, and Indian Country 
business law); see also Sandra Day O'Connor, Remarks, Lessons From the Third 
Sovereign: Indian Tribal Courts, 33 TULSA L.J. 1, 1 (1997) ("Today, in the United 
States, we have three types of sovereign entities-the Federal government, the 
States, and the Indian tribes."); infra note 186 and accompanying text (noting the 
forthcoming Restatement's effect on the 565 Native American nations recognized 
by the federal government).
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Agreements (COCA),4 although the instrument has not yet been 
ratified.5 

COCA is an interesting treaty with a long and storied history 
dating all the way back to 1992.6 The convention was initially part 
of a larger project organized by the Hague Conference on Private 
International Law that was meant to address jurisdiction as well as 
the enforcement and recognition of foreign judgments. 7 When the 
larger instrument proved impossible to enact, the Hague Conference 
focused its efforts on choice-of-court agreements and promulgated 
COCA as a second-best alternative to the combined convention.8 

While COCA addresses a number of important issues relating to 

4. Convention on Choice of Court Agreements, June 30, 2005, 44 
I.L.M. 1294, available at http://www.hcch.net/indexen.php?act=conventions.text 
&cid=98 [hereinafter COCA]. Although COCA has been finalized, it has not yet 
come into force. Id.  

5. Ratification in the United States has been delayed pending debate about 
the nature of the implementing legislation. U.S. Department of State Advisory 
Committee on Private International Law: Study Group on the Hague Convention 
on Choice of Court Agreements, 77 Fed. Reg. 72904 (Dec. 6, 2012); 
Memorandum of the Legal Adviser Regarding Implementation of the Hague 
Convention on Choice of Courts Agreement (Jan. 19, 2013), 
http://www.state.gov/s/l/releases/2013/206657.htm.  

6. COCA, supra note 4; see also SAMUEL P. BAUMGARTNER, THE PROPOSED 
HAGUE CONVENTION ON JURISDICTION AND FOREIGN JUDGMENTS (2003); Ronald 
A. Brand, Access-to-Justice on a Due Process Platform, 112 COLUM. L. REV.  
SIDEBAR 76, 81 (2012); Stephen B. Burbank, Jurisdictional Equilibration,' the 
Proposed Hague Convention and Progress in National Law, 49 AM. J. COMP. L.  
203 (2001) [hereinafter Burbank, Equilibration]; Daniel H.R. Laguardia et al., The 
Hague Convention on Choice of Court Agreements: A Discussion of Foreign and 
Domestic Points, 80 U.S.L.W. 1803 (2012); Linda J. Silberman, The Impact of 
Jurisdictional Rules and Recognition Practice on International Business 
Transactions: The U.S. Regime, 26 Hous. J. INT'L L. 327, 337-39 (2004) 
[hereinafter Silberman, Impact]; Arthur T. von Mehren, Enforcing Judgments 
Abroad: Reflection on the Design of Recognition Conventions, 24 BROOK. J. INT'L 
L. 17, 19-28 (1998).  

7. See The Judgments Project, HAGUE CONFERENCE ON PRIVATE INT'L 
LAW, http://www.hcch.net/indexen.php?act=text.display&tid=149 (last visited 
Oct. 30, 2013) (discussing the work of the Hague Conference since 1992 on 
international jurisdiction as well as the recognition and enforcement of foreign 
judgments).  

8. See Yoav Oestreicher, The Rise and Fall of "Mixed" and "Double" 
Convention Models Regarding Recognition and Enforcement of Foreign 
Judgments, 6 WASH. U. GLOBAL STUD. L. REV. 339, 343 (2007) (discussing the 
failure of a comprehensive attempt at a convention on jurisdiction and judgments).
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jurisdictional concerns, parties to international disputes still face 
difficulties with respect to the recognition and enforcement of 
foreign judgments.9  This area of law has been problematic for 
decades,10 although relatively little commentary exists due to the 
perceived complexity of the subject matter.1 " Indeed, "[c]ompared 

9. COCA, supra note 4; see infra notes 13-15 and accompanying text.  
10. See Kurt H. Nadelmann, Ignored State Interests: The Federal 

Government and International Efforts to Unify Rules of Private Law, 102 U. PA. L.  
REV. 323, 361 (1954) (discussing longstanding issues relating to foreign 
judgments); Marcus S. Quintanilla & Christopher A. Whytock, The New 
Multipolarity in Transnational Litigation: Foreign Courts, Foreign Judgments and 
Foreign Law, 18 Sw. J. INT'L LAW 31, 37 (2011) (discussing an overall increase in 
the number of cases involving foreign judgments from 1990 to 2009). There is an 
even earlier convention on recognition and enforcement of judgments from the 
1970s that is currently in force, although it failed to find widespread acceptance.  
See Hague Convention on the Recognition and Enforcement of Foreign Judgments 
in Civil and Commercial Matters, entry into force Aug. 20, 
1979, 1144 U.N.T.S. 249, available at http://www.hcch.net/indexen.php?act=con 
ventions.text&cid=78 (listing five states parties).  

11. Although some works are available, many discussions are somewhat out 
of date or relatively cursory. See, e.g., GEORGE A. BERMANN, TRANSNATIONAL 
LITIGATION 328-64 (2003) (predating certain key legislation); GARY B. BORN & 
PETER B. RUTLEDGE, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES 
COURTS 1077-1155 (2011) (analyzing different elements of international civil law 
cases in U.S. courts); BRAND, supra note 1; DAVID EPSTEIN & CHARLES S.  
BALDWIN IV, INTERNATIONAL LITIGATION: A GUIDE TO JURISDICTION, PRACTICE, 
AND STRATEGY 375-93 (2010); Ronald A. Brand, Enforcement of Foreign Money 
Judgments in the United States: In Search of Uniformity and International 
Acceptance, 67 NOTRE DAME L. REV. 253 (1991) (predating certain key 
legislation); Melinda Luthin, U.S. Enforcement of Foreign Money Judgments and 
the Need for Reform, 14 U.C. DAVIS J. INT'L L. & POL'Y 111, 115-25 (2007) 
(summarizing state law provisions); David P. Stewart, Recognition and 
Enforcement of Foreign Judgments in the United States, 12 Y.B. PRIVATE INT'L L.  
179 (2010).
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with choice of law and jurisdiction, the recognition of judgments is a 
scholarly desert." 12 

However, this is not an issue that the United States can afford 
to ignore any longer. Experts forecast a significant increase in the 
number of foreign judgments that will be brought to the United 
States for recognition and enforcement in the coming years,13 and the 
current U.S. approach to recognition and enforcement of foreign 
judgments involves a great deal of cost, complexity, and uncertainty, 
which creates numerous problems for both U.S. and foreign parties.  

12. Michael Whincop, The Recognition Scene: Game Theoretic Issues in the 
Recognition of Foreign Judgments, 23 MELB. U. L. REv. 416, 416 (1999) ("That is 
not to say that nothing is written on the topic-on the contrary, a good deal of 
literature exists. However, most writers focus only on the immediate pragmatic 
implications of particular laws or multilateral conventions on the recognition of 
judgments."); see, e.g., Cedric C. Chao & Christine S. Neuhoff, Enforcement and 
Recognition of Foreign Judgments in United States Courts: A Practical 
Perspective, 29 PEPP. L. REv. 147, 148-62 (2001) (discussing state-law standards).  
Other authors refer to enforcement and recognition issues in the context of 
jurisdiction and choice of law. See, e.g., Arthur T. von Mehren, Drafting a 
Convention on International Jurisdiction and the Effects of Foreign Judgments 
Acceptable Worldwide: Can the Hague Conference Project Succeed?, 49 AM. J.  
COMP. L. 191, 200-02 (2001) [hereinafter von Mehren, Drafting] ("It is extremely 
difficult as well to draft provisions that jurists with different legal and cultural 
backgrounds can be expected to understand and apply correctly."); Quintanilla & 
Whytock, supra note 10, at 37 ("But transnational litigation in U.S. courts is itself 
likely to be increasingly multipolar in terms of applicable law."); Louise Ellen 
Teitz, Both Sides of the Coin: A Decade of Parallel Proceedings and Enforcement 
of Foreign Judgments in Transnational Litigation, 10 ROGER WILLIAMS U. L. REV.  
1, 55-59 (2004) (discussing Hilton v. Guyot, 159 U.S. 113, 164-65, 202-03 
(1895)); Mark D. Rosen, Should "Un-American" Foreign Judgments Be 
Enforced?, 88 MINN. L. REv. 783, 791-99 (2004) (analyzing comity in U.S.  
courts); Christopher A. Whytock & Cassandra Burke Robertson, Forum Non 
Conveniens and the Enforcement of Foreign Judgments, 111 COLUM. L. REV.  
1444, 1446-47 (2011) (providing a brief introduction to the intersection of forum 
non conveniens and the enforcement of foreign judgments).  

13. See Katy Dowell, International Litigants in London Rise by a Third in 
Three Years, THE LAW. (May 7, 2013), http://www.thelawyer.com/news-and
analysis/practice-areas/litigation/international-litigants-in-london-rise-by-a-third
in-three-years/3004520.article (noting rise of U.S. litigants in English courts); 
Quintanilla & Whytock, supra note 10, at 37 (projecting an increase in opinions 
involving foreign judgments from 2010 to 2019); William F. Sullivan et al., A 
Global Concern: The Rise of International Securities Litigation, BLOOMBERG 
LAW (2013), http://about.bloomberglaw.com/practitioner-contributions/a-global
concern-the-rise-of-international-securities-litigation/ (discussing an increase in 
multijurisdictional securities litigation worldwide).
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While domestic entities are sometimes characterized as benefitting 
from an onerous enforcement regime (since that approach is thought 
to reduce the number of foreign parties who are willing or able to 
enforce a judgment in the United States), the truth is that U.S.  
companies and individuals suffer a variety of costs as a result of a 
faulty system of enforcement. For example, a U.S.-based 
commercial entity can either lose international business (due to a 
foreign party's fears about its ability to recover damages against the 
U.S. party in an economically efficient manner) or be made subject 
to a "litigation premium" that increases the price the U.S. party must 
pay to complete the transaction.14 In either case, the increased cost 
of doing business will likely be passed along to U.S. consumers.  
Furthermore, U.S. entities will still have to go through the process of 
defending against the recognition and enforcement of a foreign 
judgment, even if it is unlikely that the movant will prevail. These 
costs are also absorbed by U.S. commercial and non-commercial 
parties. Finally, there is no guarantee that the U.S. party will be the 
one resisting enforcement. Indeed, the U.S.-based party could very 
well be the one seeking recognition or enforcement of the foreign 
judgment.15 

These factors suggest that it is well past time for the United 
States to review and reform its enforcement regime. The United 
States could proceed in two ways. First, it could try to coordinate its 
efforts with those of the international community. This approach 
seems promising in many regards, since the Hague Conference 
decided in 2012 to consider creating a working group to draft a new 
multilateral treaty concerning the recognition and enforcement of 
foreign judgments, with work possibly beginning as early as October 
2013.16 However, it could take years for a new convention to be 

14. See Joseph A. Grundfest & Peter H. Huang, The Unexpected Value of 
Litigation: A Real Options Perspective, 58 STAN. L. REV. 1267, 1288 (2006) 
(noting transaction costs associated with the risk of litigation).  

15. The U.S. party could be moving against assets held by the foreign party in 
the United States or could be seeking to rely on the preclusive effect of the foreign 
judgment. See infra notes 139-161 and accompanying text.  

16. See Conclusions and Recommendations Adopted by the Council, HAGUE 
CONFERENCE ON PRIVATE INTERNATIONAL LAW, COUNCIL ON GENERAL AFFAIRS 
AND POLICY OF THE CONFERENCE, para. 8, (Apr. 9-11, 2013), available at 
http://www.hcch.net/upload/wop/gap2013concle.pdf; Ronald A. Brand,
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finalized and adopted, and there is no guarantee that the project 
would be successful.  

Second, the United States could work unilaterally to improve 
its enforcement regime. Although this approach has the benefits of 
immediacy and autonomy, some counter-arguments can nevertheless 
be raised. For example, some people could claim that COCA, which 
includes a number of provisions relating to the enforcement and 
recognition of foreign judgments, 17 is sufficient to meet the present 
needs of U.S. parties and that any further reform efforts should wait 
until the effectiveness of COCA can be ascertained. Although 
caution has its place, a wait-and-see approach is unwarranted in this 
instance since COCA is limited by its terms to a small subset of 
judgments arising out of an exclusive choice-of-court agreement and 
relating to certain types of civil and commercial matters.18 

Numerous disputes, including those involving consumer, 
employment, succession law, personal injury and various tort claims, 
fall outside the terms of the treaty and would benefit from an 
improved domestic enforcement regime.  

Alternatively, some people could claim that there is no real 
need to reform U.S. law because international actors can avoid any 
difficulties associated with recognition and enforcement of foreign 
judgments by taking their disputes to arbitration. 19 However, this 

Jurisdictional Developments and the New Hague Judgments Project, in A 
COMMITMENT TO PRIVATE INTERNATIONAL LAW - ESSAYS IN HONOUR OF HANS 
VAN LOON 89, 90 (2013) [hereinafter Brand, Hague]. Some commentators 
attribute this renewed interest in the judgments project to the successful adoption 
of COCA. See COCA, supra note 4; Stewart, supra note 11, at 198. However, 
renewed interest in this issue may also have been triggered by the success of the 
European Union in revising the European framework on jurisdiction and 
judgments. See Regulation (EU) No. 1215/2012 of the European Parliament and 
of the Council of 12 December 2012 on Jurisdiction and the Recognition and 
Enforcement of Judgments in Civil and Commercial Matters (Recast), 2012 O.J.  
(L 351) 1 [hereinafter Brussels I Recast] (noting the new provisions will go into 
effect on January 10, 2015); Council Regulation 44/2001, Jurisdiction and the 
Recognition and Enforcement of Judgments in Civil and Commercial Matters, 
2001 O.J. (L 12) (EC) [hereinafter Brussels I Regulation]; Brand, Hague, supra, at 
97-98 (discussing developments in the European Union, including the Brussel I 
Regulation).  

17. COCA, supra note 4, arts. 1-2, 8-9.  
18. See id. arts. 1-2 (providing the scope of COCA).  
19. International commercial arbitration is the primary means by which 

international commercial actors resolve their disputes. See GARY B. BORN,
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argument ignores the fact that one of the primary reasons why parties 
choose international commercial arbitration is to take advantage of 
the ease with which arbitral awards can be enforced internationally. 20 

Given the costs associated with international commercial arbitration, 
parties might very well prefer to litigate their disputes if they could 
be assured of a simple and straightforward means of recognizing and 
enforcing foreign judgments. Furthermore, the kinds of disputes that 
are amenable to arbitration are largely analogous to those that can.be 
made subject to a forum selection agreement under COCA, thereby 
leaving a significant subset of businesses and individuals without a 
remedy. 2 1 

INTERNATIONAL COMMERCIAL ARBITRATION 77-78 (2009). However, arbitration 
is currently experiencing something of a backlash as parties express concerns 
about costs, delays, and lack of an appeal. See WILLIAM W. PARK, ARBITRATION 
OF INTERNATIONAL BUSINESS DISPUTES: STUDIES IN LAW AND PRACTICE 3-27 (2d 
ed. 2012); S.I. Strong, Arbitration of International Business Disputes: Maturity 
and Methodology, 29 ARB. INT'L 671 (2013) (book review) (discussing criticisms 
of international commercial arbitration); S.I. Strong, Increasing Legalism in 
International Commercial Arbitration: A New Theory of Causes, A New Approach 
to Cures, 7 WORLD ARB. & MED. REv. 117 (2013) (discussing reasons behind the 
backlash and whether mediation can provide a remedy for the alleged ills of 
international commercial arbitration).  

20. International commercial arbitration offers other benefits as well, 
including the ability to have a neutral decision-maker. See BORN, supra note 19, at 
78-88 (discussing the perceived benefits and shortcomings of international 
commercial arbitration). Arbitration also offers parties more procedural freedom 
than litigation, although that distinction may be changing. See S.I. Strong, Limits 
of Procedural Choice of Law, 39 BROOK. J. INT'L L. (forthcoming 2014), available 
at http://papers.ssrn.com/sol3/papers.cfm?abstractid=2378979.  

21. Compare COCA, supra note 4, arts. 1-2 (applying COCA to "exclusive 
choice of court agreements concluded in civil or commercial matters" but placing 
more than a dozen other types of cases outside of its jurisdiction), with Inter
American Convention on International Commercial Arbitration, art. 1, Jan. 30, 
1975, S. TREATY DOC. No. 97-12., Pan-Am. T.S. 42 [hereinafter Panama 
Convention] ("An agreement in which the parties undertake to submit to arbitral 
decision any differences that may arise or have arisen between them with respect 
to a commercial transaction is valid."), and United Nations Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, arts. 1-2, June 10, 
1958, 21 U.S.T. 2518, 330 U.N.T.S. 3 [hereinafter New York Convention] ("[Any 
state] may also declare that it will apply the Convention only to differences arising 
out of legal relationships, whether contractual or not, which are considered as 
commercial under the national law of the State making such declaration.")
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These factors, taken together, suggest that the United States 
can and should reconsider U.S. law concerning the recognition and 
enforcement of foreign judgments immediately and unilaterally.  
Although this may appear to be a daunting task, reform efforts will 
be greatly aided by a proposed federal statute drafted by the ALI in 
2006 (ALI Proposed Statute). 22 The ALI undertook this project with 
the goal of creating a new and improved domestic enforcement 
regime that would be suitable for adoption even in the absence of an 
international treaty on judgments. 23 In so doing, the ALI focused on 
federal rather than state law. This decision was made on the grounds 
that "[t]he only practical way to achieve uniformity among the states 
in recognizing and enforcing foreign country judgments is through 
federal legislation preempting state law."24 

Of course, parties can only benefit from the ALI Proposed 
Statute if it is adopted into law.25 Congress has held some initial 
hearings regarding recognition and enforcement of foreign 
judgments, which suggests that there is some interest in legislative 
reform.26 The international business community has also thrown its 

22. See ALI, RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS: 
ANALYSIS AND PROPOSED FEDERAL STATUTE (2006); see also Robert L.  
McFarland, Federalism, Finality, and Foreign Judgments: Examining the ALI 
Judgment Project's Proposed Federal Foreign Judgments Statute, 45 NEw ENG. L.  
REV. 63 (2010) (noting the ALI's efforts constituted a "significant contribution to 
an important discussion" regarding the enforcement of foreign judgments); Yuliya 
Zeynalova, The Law on Recognition and Enforcement of Foreign Judgments: Is It 
Broken and How Do We Fix It?, 31 BERKELEY J. INT'L L. 150 (2013) (proposing 
an alternative federal statute based on a modified version of the ALI Proposed 
Statute).  

23. See Matthew H. Adler & Michele Crimaldi Zarychta, The Hague 
Convention on Choice of Court Agreements: The United States Joins the 
Judgment Enforcement Band, 27 Nw. J. INT'L L. & BUs. 1, 7 n.26 (2006) 
(explaining that the ALI continued its work on foreign judgments even after 
COCA was adopted).  

24. Luthin, supra note 11, at 145. This approach is somewhat unusual, given 
that most existing law regarding recognition and enforcement of foreign judgments 
exists at the state, rather than federal, level. See infra notes 31-192 and 
accompanying text.  

25. ALI, supra note 22.  
26. See H. R. REP. No. 112-747, at 83 (2013) (noting subcommittee hearings 

held on November 15, 2011); Burbank, Equilibration, supra note 6, at 401; see 
also Montr6 D. Carodine, Political Judging: When Due Process Goes 
International, 48 WM. & MARY L. REV. 1159, 1233 (2007) (disucssing the ALI 
presentation to Congress).
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support behind reform efforts, based on a growing recognition that a 
predictable and uniform method of recognizing and enforcing 
foreign judgments actually works to the benefit of U.S. companies 
and individuals. 27 

As positive as these measures may be, they would doubtless 
be facilitated by scholarly analyses demonstrating the extent of the 
problems relating to the recognition and enforcement of foreign 
judgments and the benefits of a new approach. Unfortunately, the 
"scholarly desert" regarding foreign judgments extends to the ALI 
Proposed Statute. 28 The absence of critical commentary regarding 

27. See ICC Calls on Governments to Facilitate Cross-Border Litigation, 
INT'L CHAMBER OF COMMERCE (Nov. 29, 2012), http://www.iccwbo.org/News/Ar 
ticles/2012/ICC-calls-on-governments-to-facilitate-cross-border-litigation/ 
(supporting efforts to facilitate transnational litigation); Recognition & 
Enforcement of Foreign Judgments: Hearing Before the Subcomm. on Courts, 
Commercial & Admin. Law of the H. Comm. on the Judiciary, 112th Cong. 109, 
55-67 (2011) (statement of John B. Bellinger, III, Partner, Arnold & Porter, LLP, 
on behalf of the U.S. Chamber of Commerce and the U.S. Chamber Institute for 
Legal Reform) [hereinafter Bellinger Testimony].  

28. Whincop, supra note 12, at 416;- see also ALI, supra note 22. The ALI 
Proposed Statute has been subject to some scholarly scrutiny, although most 
commentators merely mention the statute in passing or address only a single aspect 
of the proposal. See ALI, supra note 22; Carodine, supra note 26, at 1234 
(suggesting the ALI does not sufficiently protect judgment debtors); Paul R.  
Dubinsky, Is Transnational Litigation- a Distinct Field? The Persistence of 
Exceptionalism in American Law, 44 STAN. J. INT'L L. 301, 345-46 (2008) 
(putting the ALI's efforts into larger context); James P. George, Enforcing 
Judgments Across State and National Boundaries: Inbound Foreign Judgments 
and Outbound Texas Judgments, 50 S. TEx. L. REv. 399, 424-25 (2009) 
(recognizing U.S. inaction on the proposed statute); Richard R. Graving, The 
Carefully Crafted 2005 Uniform Foreign-Money Judgments Recognition Act Cures 
a Serious Constitutional Defect in Its 1962 Predecessor, 16 MIcH. ST. J. INT'L L.  
289, 291-92 (2007) (discussing the proposed statute in the context of the absence 
of federal legislation on U.S. recognition of foreign judgments); Luthin, supra note 
11, at 140, 145 (discussing the ALI's hopes for the statute and its constitutional 
implications); Gregory H. Shill, Ending Judgment Arbitrage: Jurisdictional 
Competition and the Enforcement of Foreign Money Judgments in the United 
States, 54 HARV. INT'L L.J. 459, 460-62 (2013) (criticizing the proposed statute); 
Silberman, Impact, supra note 6, at 359-61 (identifying some of the provisions of 
the ALI Proposed Statute); Whytock & Robertson, supra note 12, at 1504 
(comparing the ALI Proposed Statute to the Uniform Foreign-Country Money 
Judgments Recognition Act and the Restatement (Third) of Foreign Relations Law 
of the United States).
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whether and to what extent the ALI's recommendations can and will 
resolve existing problems is highly problematic, since Congress is 
unlikely to act without a sense of urgency or a proper understanding 
of the ramifications of the ALI Proposed Statute. 29 

This Article fills the analytical gap by outlining the scope of 
the existing problems in this area of law and conducting a detailed 
and comprehensive evaluation of the ALI Proposed Statute. Part II 
provides a basic introduction to the recognition and enforcement of 
foreign judgments in the United States, including actions filed in 
both federal and state court and proceeding under both federal and 
state law. This section also outlines various issues relating to the 
preclusionary effect of foreign judgments. Next, Part III identifies 
the specific problems that arise under the current enforcement 
regime while Part IV considers whether and to what extent the ALI 
Proposed Statute cures these concerns.30  In undertaking this 
analysis, Part IV not only compares the ALI's proposals to existing 
U.S. law but also considers whether the ALI's recommendations 
constitute an improvement over the current enforcement regime.  
Part V concludes the Article by drawing together the various strands 
of discussion.  

II. CURRENT STATUS OF THE LAW CONCERNING THE TREATMENT 

OF FOREIGN JUDGMENTS IN THE UNITED STATES 

A. Recognition and Enforcement of Foreign Judgments 
in the United States 

Professor Paul Stephan, one of the reporters on the upcoming 
Restatement (Fourth) of the Foreign Relations Law of the United 
States, has suggested that "U.S. law regarding the recognition and 
enforcement of foreign judgments is rather odd. Almost all the law 
is state, even though the federal interest in international relations is 
pervasive. As a result, the risk of local interests interfering with

29. ALI, supra note 22.  
30. Id.
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national policy is significant." 31  Professor Linda Silberman 
enunciated similar concerns during her testimony to Congress 
regarding the propriety of a federal statute on enforcement and 
recognition of foreign judgments, suggesting that the highly 
fragmented nature of existing U.S. law has a detrimental effect on 
the foreign relations of the United States. 32 

This is not to say that all foreign judgments should be 
recognized and enforced without proper scrutiny from U.S. courts.  
Indeed, Professor Stephan has noted that "the rise of populist 
governments in countries where significant U.S. investment is 
located, especially in the Western hemisphere, has led to several 
dubious local judgments that U.S. courts have rejected." 33 However, 
some observers believe that wider enforcement of certain types of 
foreign judgments is necessary to give effect to certain international 
human rights norms. 34 

Although issues in this field appear to be limited to the realm 
of "international" concerns, recognition and enforcement of foreign 
judgments actually implicates a variety of domestic laws and 
policies. Indeed, recent developments regarding COCA have lent a 
certain "urgency to a broader debate about the role of federalism in 
enforcing foreign judgments. Traditionally states have regulated the 

31. UNIV. OF VA. SCH. OF LAW, 26th Sokol Colloquium Will Explore 
Implications of Foreign Judgments, (Apr. 17, 2013),-http://www.law.virginia.edu/h 
tml/news/2013_spr/sokol.htm [hereinafter Colloquium]; see also Current Projects, 
Restatement Fourth, The Foreign Relations Law of the United States, ALI, 
http://www.ali.org/index.cfm?fuseaction=projects.members&projectid=28 (last 
visited Oct. 31, 2013).  

32. See Recognition and Enforcement of Foreign Judgments: Hearing Before 
the Subcomm. on Courts, Commercial & Admin. Law of the H. Comm. on the 
Judiciary, 112th Cong. 3-17 (2011) [hereinafter Silberman Testimony] (statement 
of Linda Silberman, Martin Lipton Professor of Law, New York University School 
of Law) (identifying issues with a lack of consistency in the existing recognition 
and enforcement regime and calling for a more uniform approach to ensure 
predictability and clarity in the law).  

33. Colloquium, supra note 31; see also Bellinger Testimony, supra note 27 
(discussing industry support for the Hague Choice of Law Convention); Rosen, 
supra note 12, at 785 (discussing "un-American" judgments).  

34. See Beth Van Schaack, In Defense of Civil Redress: The Domestic 
Enforcement of Human Rights Norms in the Context of the Proposed Hague 
Judgments Convention, 42 HARV. INT'L L.J. 141, 182-200 (2001) (discussing the 
connection between enforcement of foreign judgments and human rights).
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terms of enforcement of foreign judgments, even though the federal 
constitution governs enforcement of state judgments within the 
United States. The states in turn have adopted uniform laws, 
although not universally." 35 As a result, any reforms relating to the 
recognition and enforcement of foreign judgments will need to 
consider matters of both state and federal law, including those of a 
constitutional nature.36 

At this point, a significant amount of diversity exists within 
the United States with respect to both the substance and procedure 
relating to the recognition and enforcement of foreign judgments.  
This phenomenon arises as a result of two factors: (1) the largely 
unchallenged belief that each state is constitutionally entitled to 
adopt its own unique approach to recognition and enforcement of 
foreign judgments and (2) basic principles of civil procedure 
requiring federal courts to follow state law principles in certain 
circumstances. 37 

Nevertheless, some unifying forces do exist.38 For example, 
virtually every state follows the guidelines set forth by the U.S.  

35. Colloquium, supra note 31; see also COCA, supra note 4 and 
accompanying text.  

36. See McFarland, supra note 22, at 70-82 (indicating that the applicability 
of the Full Faith and Credit Clause does not eliminate the need to consider both 
state and federal law); Shill, supra note 28 (noting that no federal law controls the 
domestication of foreign judgments); Colloquium, supra note 31 (discussing the 
disparity of procedures concerning enforcement of foreign judgments).  

37. See ALI, supra note 22, at 2 (attributing the change to Johnson v.  
Compagnie Generale Transatlantique, 152 N.E. 121, 123 (N.Y. 1926), in the state 
courts and Erie R.R. Co. v. Tomkins, 304 U.S. 64 (1938), in the federal courts); 
BRAND, supra note 1, at 1. However, there is relatively little discussion of the 
constitutional issues that arise. See McFarland, supra note 22, at 75-82 (rejecting 
the applicability of the Full Faith and Credit Clause to enforcement of foreign 
judgments); Linda Silberman, Transnational Litigation: Is There a "Field"? A 
Tribute to Hal Maier, 39 VAND. J. TRANSNAT'L L. 1427, 1432 n.20 (2006) 
[hereinafter Silberman, Maier] (observing that "recognition and enforcement of 
foreign-country judgments is presently governed by state law").  

38. Indeed, some commentators have concluded that "[i]n practice, U.S.  
law ... is neither as diffuse nor as complicated as many fear." Stewart, supra note 
11, at 180; Recognition and Enforcement of Foreign Judgments: Hearing Before 
the Subcomm. on Courts, Commercial & Admin. Law of the H. Comm. on the 
Judiciary, 112th Cong. 46-54 (2011) (statement of H. Kathy Patchel, Uniform 
Law Commissioner). However, other observers take the opposite view. See 
Bellinger Testimony, supra note 27 (describing the current system of state laws as
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Supreme Court in the seminal case - of Hilton v. Guyot.3 9 

Furthermore, a majority of states have adopted one of two model acts 
promulgated by the Uniform Law Commission (previously known as 
the National Conference of Commissioners on Uniform State Laws 
or NCCUSL) regarding recognition and enforcement of foreign 
judgments.40 

U.S. law .and procedure, therefore, reflect a considerable 
amount of tension between uniformity and diversity. The following 
discussion considers the impact of these twin forces on both litigants 
and society as a whole.  

1. Federal Court 

Most foreign parties involved in U.S. litigation prefer to be in 
federal court, since federal judges are perceived as being less prone 
than state judges to bias based on nationality. 41 However, federal 
courts have only limited jurisdiction, and litigants typically must 
demonstrate that both personal and subject matter jurisdiction exist 
before a matter can be heard by a federal court.42  These 

a "patchwork"); Silberman Testimony, supra note 32 (emphasizing that there is 
"no uniformity of practice" among the states).  

39. See Hilton v. Guyot, 159 U.S. 113, 202-03 (1895); see also BRAND, 
supra note 1, at 3 (stating that "most state and federal court decisions on 
recognition of foreign judgments follow some version of the U.S. Supreme Court's 
comity analysis" in Hilton).  

40. Infra notes 67-76 and accompanying text. The Uniform Law 
Commission provides model legislation.in those areas of law that would benefit 
from standardization at the state level. About the ULC, UNIF. L. COMM'N, 
http://www.uniformlaws.org/Narrative.aspx?title=About the ULC (last visited Feb.  
21, 2013).  

41. See Samuel P. Jordan, Reverse Abstention, 92 B.U. L. REV. 1771, 1809
10 (2012) (discussing the assertion that federal judges are superior arbiters of 
federal rights); Michael E. Solimine, The Quiet Revolution in Personal 
Jurisdiction, 73 TUL. L. REV. 1, 15-16 (1998) (suggesting that "xenophobia 
remains an issue in state courts"); Christopher A. Whytock, The Evolving Forum 
Shopping System, 96 CORNELL L. REV. 481, 530 n.215 (2011) (pointing to sources 
suggesting that foreign defendants see federal courts as more "congenial" than 
state courts).  

42. See 4 CHARLEs ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE 
AND PROCEDURE 1063, 3522 (3d. ed. 2012) (discussing subject matter 
jurisdiction of federal courts).
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constitutional requirements can cause significant uncertainty for 
parties involved in an action to recognize and enforce a foreign 
judgment. For example, it is unclear whether parties must meet the 
"minimum contacts" test relating to personal jurisdiction over a 
person or property in cases involving the recognition or enforcement 
of a foreign judgment. 43 Some courts, such as those sitting in New 
York State, take the view that: 

the judgment debtor need not be subject to personal 
jurisdiction in New York before the judgment creditor 
may obtain recognition and enforcement of the 
foreign country money judgment, as neither the Due 
Process Clause of the United States Constitution nor 
New York law requires that the New York court have 
a jurisdictional basis for proceeding against a 
judgment debtor.44 

43. See BRAND, 'supra note 1, at 11 n.48 (collecting cases applying the 
minimum contacts test); see also Walden v. Fiore, 134 S. Ct. 1115, 1121-24 
(2014); Daimler AG v. Bauman, 134 S. Ct. 746, 755-58 (2014); Asahi Metal 
Indus. Co. v. Superior Court, 480 U.S. 102, 108-12 (1987) (O'Connor, J.) 
(discussing the application of the stream of commerce and minimum contacts tests 
to defendant's conduct in California); Burger King Corp. v. Rudzewicz, 471 U.S.  
462, 478-79 (1985) (discussing the application of the minimum contacts test to 
defendant's conduct in Florida); Helicopteros Nacionales de Colom., S.A. v. Hall, 
466 U.S. 408, 414-15 (1984) (noting "due process is not offended by a state's 
subjecting the corporation to its in personam jurisdiction when there are significant 
contacts between the state and the foreign corporation"); World-Wide Volkswagen 
Corp. v. Woodson, 444 U.S. 286, 295 (1980) (applying the minimum contacts 
test); Shaffer v. Heitner, 433 U.S. 186, 199 (1977) (describing the differences 
between in personam, in rem, and quasi in rem jurisdiction); Int'l Shoe Co. v.  
Wash., 326 U.S. 310, 316 (1945) (explaining that defendants must have minimum 
contacts in the territory of a forum "such that the maintenance of the suit does not 
offend 'traditional notions of fair play and substantial justice"'); FED. R. Civ. P.  
4(k)(2). This test establishes the limits of a court's extraterritorial ("long-arm") 
jurisdiction as a matter of U.S. constitutional law and can apply in state as well as 
federal court. See, e.g., CAL. Civ. PROC. CODE 410.10 (2013) (extending 
jurisdiction to the full extent of state and federal constitutional limits); UTAH CODE 
ANN. 78B-3-201 (2013) (extending jurisdiction to the full extent of the federal 
constitution).  

44. Lenchyshyn v. Pelko Elec., Inc., 281 A.D.2d 42, 43 (2001); see also Pure 
Fishing, Inc. v. Silver Star Co., 202 F. Supp. 2d 905, 910 (N.D. Iowa 2002) ("[I]n 
the context of the recognition and enforcement of other state judgments, the 
minimum contacts requirement of the Due Process Clause does not prevent a state
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However, other courts require parties seeking to recognize or 
enforce a foreign judgment to meet the constitutional tests relating to 
jurisdiction over the person or property of the defendant. 45 These 
discrepancies obviously make it difficult for Tparties to predict what 
standard will apply in any particular situation.  

Constitutional standards relating to subject matter jurisdiction 
are equally ambiguous, at least in cases involving diversity 
jurisdiction.47 For example, as a general rule, diversity jurisdiction 

from enforcring another state's valid judgment against a judgment-debtor's 
property located in that state, regardless of the lack of other minimum contacts.").  

45. See Electrolines v. Prudential Assurance Co., 677 N.W.2d 874, 885 
(Mich. Ct. App. 2003) (holding that the court must possess jurisdiction over the 
judgment debtor or the judgment debtor's property); BRAND, supra note 1, at 11.  
Some commentators have suggested that cases relating to the enforcement of 
foreign arbitral awards can or should be relevant to the question of whether the 
minimum contacts test should be applied in cases involving the enforcement of 
foreign judgments. See BRAND, supra note 1, at 11 n.47. However, that approach 
appears inappropriate, given that the enforcement of foreign arbitral awards is 
governed by treaty and the enforcementof foreign judgments is not. See BORN, 

supra note 19, at 65-79; S.I. Strong, Constitutional Conundrums in Arbitration, 15 
CARDOZO J. CONFLICT RESOL. 41 (2013) (discussing constitutional issues in 
arbitration).  

46. Notably, this issue does not appear to be addressed in the ALI Proposed 
Statute, which suggests continuing confusion in this regard. See ALI, supra note 
22, at 19 (discussing Section 9 under the proposed statute, which contemplates 
action "where the judgment debtor is subject to personal jurisdiction" or "where 
assets belonging to the judgment debtor are situated," but not indicating whether 
constitutional tests must be met).  

47. See WRIGHT & MILLER, supra note 42, 3602.1, 3604 (discussing 28 
U.S.C. 1332(a); U.S. CONST. art. III, 2, cl. 1). Although some courts and 
commentators refer to matters involving "citizens of a State and citizens or 
subjects of a foreign state" as constituting "alienage" jurisdiction, most authorities 
combine those situations with suits between "citizens of different States" under the 
single heading of "diversity" jurisdiction. 28 U.S.C. 1332(a); see also Walter C.  
Hutchens, Alienage Jurisdiction and the Problem of Stateless Corporations: What 
Is a Foreign State for Purposes of 28 U.S.C. 1332(a) (2), 76 WAsH. U. L. Q.  
1067, 1072 (1998) (emphasizing that "not only do diversity and alienage 
jurisdiction apply to different types of parties, they are also founded on different 
rationales."); Kevin R. Johnson, Why Alienage Jurisdiction? Historical 
Foundations and Modern Justifications for Federal Jurisdiction over Disputes 
Involving Noncitizens, 21 YALE J. INT'L L. 1, 4 (1996) (noting the "academic 
preoccupation" with diversity jurisdiction and highlighting the dearth of attention
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does not exist in cases arising entirely between non-U.S. parties, 
which could end up barring certain types of enforcement actions that 
would otherwise appear to be prime candidates for federal court.48 

However, non-U.S. parties can bring an enforcement action in 
federal court even if no U.S. party is involved if another type of 
subject matter jurisdiction (such as that based on a question of 
constitutional or federal law) exists. 49 

a. Substantive Law in Federal Court 

Once the litigants find themselves properly in federal court, 
they must determine what law controls substantive issues.  
According to the U.S. Supreme Court decision in Erie Railroad Co.  
v. Tompkins, 

the substantive law to be applied by the federal courts 
in any case is state law, except when the matter before 
the court is governed by the United States 
Constitution, an Act of Congress, a treaty, 
international law, the domestic law of another 
country, or, in special circumstances, by federal 
common law.5 

given to alienage jurisdiction). This Article will follow the general practice and 
refer to alienage jurisdiction under the more general heading of diversity 
jurisdiction.  

48. See Mossman v. Higginson, 4 U.S. (4 Dall.) 12, 14 (1800) (noting that 
one of the parties must be a U.S. citizen in order for federal courts to have 
diversity jurisdiction); Gall v. Topcall Int'l, No. Civ. A. 04-CV-432, 2005 WL 
664502, at *4-5 (E.D. Pa. Mar. 21, 2005) (discussing the historical interpretation 
of alienage jurisdiction); WRIGHT & MILLER, supra note 42, 3604 (discussing 
diversity jurisdiction in suits with citizens or subjects of foreign states as parties).  

49. This may be becoming increasingly difficult to do. See Kiobel v. Royal 
Dutch Petroleum Co., 133 S. Ct. 1659, 1669 (2013) (discussing extraterritorial 
application of the Alien Tort Statute); Morrison v. Nat'l Austl. Bank Ltd., 130 S.  
Ct. 2869, 2888 (2010) (dismissing claim in "foreign cubed" securities action).  

50. WRIGHT & MILLER, supra note 42, 4501; see also Erie R.R. Co. v.  
Tompkins, 304 U.S. 64, 78-79 (1938). The Erie doctrine applies to both diversity 
and alienage jurisdiction. See Michael Steven Green, Erie's International Effect, 
107 Nw. U. L. REv. COLLOQUY 165, 166 n.7 (2012) (acknowledging that the Erie 
doctrine applies to alienage jurisdiction).
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Although Erie is subject to a number of exceptions, it clearly 
applies in matters relating to the recognition and enforcement of 
foreign judgments.51 . This phenomenon adds a number of 
complexities and ambiguities to the process of recognizing and 
enforcing a foreign judgment.  

1. Substantive law in cases 
involving federal question 
jurisdiction 

According to the Erie doctrine, courts whose subject matter 
jurisdiction is based on a question of federal law must rely on 
substantive federal law to determine whether and to what extent a 
foreign judgment should be recognized and enforced. 52 However, at 
this point, there is no general federal statute describing the 
circumstances in which foreign judgments, can or should be 
recognized or enforced. 53 As a result, courts must look to federal 
common law.54 

The common law in question arises out of the U.S. Supreme 
Court decision in Hilton v. Guyot, which indicates that recognition 

51. WRIGHT & MILLER, supra note 42, 4501.  
52. See Hurst v. Socialist People's Libyan Arab Jamahiriya, 474 F. Supp. 2d 

19, 32 (D.D.C. 2007) ("[I]n determining whether to recognize the judgment of a 
foreign nation, federal courts . . . apply their own standard in federal question 
cases."); see also Heiser v. Woodruff, 327 U.S. 726, 733 (1946) (noting that in 
non-diversity cases, "federal courts will apply their own rule" of res judicata); 
Choi v. Kim, 50 F.3d 244, 248 n.7 (3d Cir. 1995) (citing RESTATEMENT (SECOND) 

OF CONFLICT OF LAWS 98 cmt. c (1988) (observing that the recognition of 
foreign judgments is governed by state law except in federal question cases).  

53. Federal legislation has recently been enacted in one limited area of law.  
See infra notes 66, 86-87 and accompanying text.  

54. Some debate exists about the scope and continuing viability of federal 
common law, but the principle appears to have continued relevance in the field of 
foreign judgments. See BRAND, supra note 1, at 3 (noting that Hilton v. Guyot, 
159 U.S. 113 (1895), is the foundation of federal common law regarding foreign 
judgments); Green, supra note 50, at 166 (emphasizing that after Erie, "diversity 
jurisdiction does not give a federal court the power to make federal common 
law"); Jay Tidmarsh.& Brian J. Murray, A Theory of Federal Common Law, 100 
Nw. U. L. REV. 585, 585-87 (2006) (noting "well-established and stable pockets of 
federal common law persist in several areas [such as] . . . cases affecting 
international relations").
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and enforcement of foreign judgments is primarily based on the 
principle of international comity. Thus, 

where there has been opportunity for a full and fair 
trial abroad before a court of competent jurisdiction, 
conducting the trial upon regular proceedings, after 
due citation or voluntary appearance of the defendant, 
and under a system of jurisprudence likely to secure 
an impartial administration of justice between the 
citizens of its own country and those of other 
countries, and there is nothing to show either 
prejudice in the court, or in the system of laws under 
which it was sitting, or fraud in procuring the 
judgment, or any other special reason why the comity 
of this nation should not allow it full effect, the merits 
of the case should not, in an action brought in this 
country upon the judgment, be tried afresh ... 56 

Some authorities have occasionally justified the recognition 
and enforcement of foreign judgments on principles other than 
comity.57 However, this change in rationale does not alter the basic 
standards and procedures that are applicable as a practical matter.58 

55. See Hilton v. Guyot, 159 U.S. 113, 202-03 (1895) (discussing the 
application of comity in cases involving foreign judgments); BRAND, supra note 1, 
at 3 (recognizing Hilton as the foundation of federal common law).  

56. Hilton, 159 U.S. at 202-03; see also BRAND, supra note 1, at 3 (quoting 
Hilton). Although Hilton was at one point read as requiring reciprocity of 
recognition between the United States and the country in which the judgment 
originated, the need for reciprocity has diminished in the years since the case was 
decided. See Hilton, 159 U.S. at 210-28 (discussing reciprocity requirement); 
BRAND, supra note 1, at 4 (discussing cases that reject the need for reciprocity 
after Hilton).  

57. For example, the Restatement (First) of the Conflict of Laws took the 
view that "a foreign judgment creates a 'vested right' or 'legal obligation' that is 
entitled to enforcement wherever the judgment debtor or his property can be 
found." BORN & RUTLEDGE, supra note 11, at 1082 (internal citation omitted).  

58. See Hilton, 159 U.S. at 202-03 (stating the basic requirements of comity); 
BORN & RUTLEDGE, supra note 11, at 1082; see also RESTATEMENT (SECOND) OF 
CONFLICT OF LAWS 98 (1988) ("A valid judgment rendered in a foreign nation 
after a fair trial in a contested proceeding will be recognized in the United States 
so far as the immediate parties and the underlying cause of action are concerned.").
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2. Substantive law in cases 
involving diversity jurisdiction 

The situation is very different when the court that has been 
asked to recognize or enforce a foreign judgment is hearing the case 
in diversity. In these circumstances, Erie requires the court to look 
to state rather than federal law to determine issues of substance. 59 

While the principles enunciated in Hilton remain important in state 
law analyses (thereby providing jurisprudential consistency across 
the federal-state divide), state law draws on a number of different 
statutory and common law authorities. 60 The various nuances of 
state law can, and often do, create considerable uncertainty for 
parties seeking recognition and enforcement of a foreign judgment in 
federal court, as discussed below.61 

b. Procedures in federal court 

Because the Erie doctrine only applies to matters of 
substantive law, 62 parties might expect that procedures for enforcing 
and recognizing a foreign judgment would be the same in every 
federal court across the country, regardless of the basis on which 
subject matter jurisdiction is asserted. However, unanticipated 
problems again arise, this time as a result of Rule 69 of the Federal 
Rules of Civil Procedure, which states that "[t]he procedure on 
execution ... must accord with the procedure of the state where the 
court is located." 63 Although Rule 69 also indicates that "a federal 
statute governs to the extent it applies," 64 "[t]here is no general 
federal law governing the procedure for the enforcement of foreign 
judgments," which means that federal courts must look to state law 
to determine matters of procedure in the vast majority of cases.65 

The one exception is in the area of free speech, although the statutes 
in effect in that area have more to do with easing the restrictions on 
federal subject matter jurisdiction than with enforcement procedures 

59. Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-79 (1938); BRAND, supra 
note 1, at 4.  

60. See BRAND, supra note 1, at 4, 6-9 (discussing the various authorities 
state courts look to when faced with controversies already resolved in another 
nation).  

61. Infra notes 66-13 land accompanying text.
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per se.66 Thus, litigants involved in the recognition and enforcement 
of foreign awards in federal court face complexity and uncertainty 
with regard to procedural as well as substantive law.  

2. State Court 

As the preceding discussion suggests, actions to recognize or 
enforce a foreign judgment in the United States are primarily 
governed by state law, regardless of whether the matter is heard in 
state or federal court. Although each individual state is allowed to 
adopt its own rules regarding the recognition and enforcement of 
foreign judgments, the Uniform Law Commission has attempted to 
promote consistency in this area of law by promulgating two 
different model enactments. Most U.S. states have adopted one or 
the other of the two statutory schemes, although some jurisdictions 
have retained a common law approach to the recognition and 
enforcement of foreign judgments.  

The first form of model legislation proposed by the Uniform 
Law Commission was the 1962 Uniform Foreign Money-Judgments 
Recognition Act (1962 Act). 67 This enactment, which is currently in 
force in whole or in part in sixteen states, "applies to any foreign 
judgment that is final and conclusive and enforceable where 
rendered even though an appeal therefrom is pending or it is subject 
to appeal." 68 A foreign judgment is "conclusive between the parties 

62. Erie, 304 U.S. at 78-79 ("Congress has no power to declare substantive 
rules of common law applicable in a state.").  

63. FED. R. CIv. P. 69.  
64. Id.  
65. BRAND, supra note 1, at 5; see RESTATEMENT (SECOND) OF CONFLICTS 

99.  
66. See Securing the Protection of our Enduring and Established 

Constitutional Heritage (SPEECH) Act, Pub. L. No. 111-223, 124 Stat. 2480 
(codified at 28 U.S.C. 4101-05 (2012)) [hereinafter SPEECH Act] (allowing 
for removal to federal court when the parties are diverse, but eliminating 
requirements regarding the amount in dispute); BRAND, supra note 1, at 29 
(discussing the SPEECH Act).  

67. Uniform Foreign Money-Judgments Recognition Act, UNIF. LAW 
COMM'N [hereinafter 1962 ACT], available at 
http://www.uniformlaws.org/shared/docs/foreign%20money%20judgments%20rec 
ognition/ufmjra%20final%20act.pdf.  

68. Id. 2. At one time, the 1962 Act was in force in as many as thirty-one 
states along with the District of Columbia, although fifteen states and the District
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to the extent that it grants or denies recovery of a sum of money."69 
Although the 1962 Act applies to a wide range of disputes, it does 
not address matters involving taxes, fines, or penalties, even if a 
final, monetary judgment exists, since those types of judgments 
constitute a form of revenue for the state.70 

In 2005, the Uniform Law Commission revised the 1962 Act 
by promulgating the Uniform Foreign-Country Money Judgments 
Recognition Act (2005 Act). 71 Eighteen states plus the District of 
Columbia have adopted the 2005 Act in whole or in part.72 The 2005 
Act applies to a similar subset of judgments (i.e., those that involve 
"recovery of a sum of money" and are "final, conclusive, and 
enforceable" where rendered) but differs from the 1962 Act in a 
number of ways. 73 For example, the 2005 Act addresses issues of 
procedure as well as substance and includes provisions relating to the 
burden of proof and the statute of limitations.74 However, the 2005 
Act, like the 1962 Act, explicitly states that it does not apply to 
money judgments involving taxes, penalties, or fines.75 The 2005 

of Columbia have since repealed the 1962,Act in favor of more recent legislation.  
See BRAND, supra note 1 app. D (listing specific state law provisions and 
identifying repeals); see also 1962 ACT, supra note 67 (listing states, although 
repeals are not indicated).  

69. 1962 ACT, supra note 67, 3.  
70. Id. 1(2); see also BERMANN, supra note 11, at 353-55 (discussing the 

revenue rule in the context of recognition and enforcement of foreign judgments); 
BORN & RUTLEDGE, supra note 11, at 1102 (same).  

71. Uniform Foreign-Country Money Judgments Recognition Act, UNIF.  
LAW COMM'N [hereinafter 2005 ACT], available at 
http://www.uniformlaws.org/shared/docs/foreign%20country%20money%20judg 
ments%20recognition/ufcmjrafinal_05.pdf (last visited Nov. 1, 2013).  

72. For a list of the specific state law provisions, see BRAND, supra note 1 
app. D; see also 2005 ACT, supra note 71 (listing states that adopted the act). The 
Uniform Law Commission provides a list of the ways in which the 2005 Act is 
superior to the 1962 Act. See 2005 ACT, supra note 71, at 1 (discussing "Why 
States Should Adopt").  

73. 2005 ACT, supra note 7171, 3(a), 4(a); see also 1962 ACT, supra note 
67.  

74. 2005 ACT, supra note 71, 3(c), 4(d), 9; see also BRAND, supra note 1, 
at 7-8.  

75. 2005 ACT, supra note 71, 3(b); see also 1962 ACT, supra note 67, 
1(2).
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Act also excludes judgments relating to divorce or.maintenance from 
its scope.76 

The remaining sixteen states rely on common law principles, 
including those reflected in the Restatement (Third) of Foreign 
Relations Law. 77 According to the Restatement, a foreign judgment 
"granting or denying recovery of a sum of money" is entitled to 
recognition and enforcement in a U.S. court if the judgment is 
"final" and "conclusive between the parties." 78 However, the 
Restatement is somewhat broader than the two statutory enactments, 
in that it is not limited to money judgments and also contemplates 
recognition and enforcement of final, conclusive judgments 
"establishing or confirming the status of a person, or determining 
interests in property . . . "79 Although these latter types of judgments 
can also be recognized and enforced in jurisdictions operating under 
either the 1962 Act or the 2005 Act, courts in those instances would 
have to rely on common law principles rather than statutory law.80 

Parties seeking recognition and enforcement can also rely on certain 
subject-specific statutes. Thus, the International Support 
Enforcement Act,81 the Uniform Child Custody Jurisdiction and 
Enforcement Act,82 and the amended Uniform Interstate Family 

76. 2005 AcT, supra note 71, 3(b).  
77. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW (1987); see also 

BRAND, supra note 1, at 6-7.  
78. RESTATEMENT (THIRD) OF FOREIGN RELATIONS 481 (1987).  

79. Id.  
80. See 2005 ACT, supra note 71, 3(b) (explaining that the Act does not 

apply to judgments for taxes, fines, or penalties, or in connection with domestic 
relations); 1962 ACT, supra note 67, 1(2) (limiting the definition of an applicable 
"foreign judgment" in a similar manner); see also Hilton v. Guyot, 159 U.S. 113, 
202-03 (1895) (establishing the general principle that where there has been a full 
and fair trial abroad, the merits of the case should not be retried in the United 
States).  

81. 42 U.S.C. 659a (2012).  
82. Child Custody Jurisdiction and Enforcement Act, UNIF. LAW 

COMM'N, available at http://www.uniformlaws.org/shared/docs/childcustodyjuri 
sdiction/uccjeafinal_97.pdf (last visited Nov. 1, 2013); BRAND, supra note 1, at 
13.
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Support Act83 can all be used to recognize and enforce judgments 
involving domestic relations. 84 

Most legislation concerning the recognition and enforcement 
of foreign judgments attempts to facilitate the process. However, 
some concerns have been raised relating to the possibility that some 
jurisdictions (most notably England) allow libel to be established 
more easily than would be the case under the First Amendment to the 
U.S. Constitution.85 As a result, various state6 and federal87 laws 
have been enacted to ensure that any foreign judgment that is 
recognized and enforced complies with U.S. standards regarding free 
speech.  

There is one other form of model legislation that deserves 
mention since it causes considerable confusion in this area of law.  
The 1964 Revised Uniform Enforcement of Foreign Judgments Act 
(1964 Act) is a model act adopted by forty-six of the fifty U.S. states 
as well as the District of Columbia. 88 Although this enactment 
discusses procedural issues relating to the enforcement of foreign 
judgments, the term "foreign judgments" in this case refers to 
judgments from U.S. sister states rather than judgments from other 

83. Interstate Family Support Act Amendments, UNIF. LAW COMM'N, 
available at http://www.uniformlaws.org/shared/docs/interstate%20family%20sup 
port/uifsafinal_08.pdf; BRAND, supra note 1, at 13.  

84. This area of law is changing rapidly in Europe. See Horatia Muir Watt, 
European Federalism and the "New Unilateralism ", 82 TuL. L. REv. 1983, 
1985-86 (2008) (discussing the revolution in European conflict of laws to protect 
cross-border relationships).  

85. See BRAND, supra note 1, at 29 (discussing the concerns created by 
heightened protection for speech in the United States); Lili Levi, The Problem of 
Trans-National Libel, 60 AM. J. COMP. L. 507, 523-28 (2012) (explaining "libel 
tourism" due to disparities in regulation between the United States and the United 
Kingdom).  

86. One such provision, known as the Libel Terrorism Protection Act, was 
passed by the New York state legislature. N.Y. C.P.L.R. 302 (McKinney 2008).  

87. See, e.g., SPEECH Act, supra note 66 (making foreign libel judgments 
unforceable in U.S. courts unless they comply with First Amendment protections).  

88. Revised Uniform Enforcement of Foreign Judgments Act, UNIF. LAW 
COMM'N [hereinafter 1964 ACT], available at http://www.uniformlaws.org/shared/ 
docs/enforcement%20of%20judgments/enforjdg64.pdf; see BRAND, supra 1, app.  
D (listing forty-eight adopting jurisdictions, including the Virgin Islands).
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countries.89 Although some states have. relied on the 1964 Act in 
cases involving international recognition and enforcement (thereby 
opening the door for federal courts sitting in those same states to do 
the same), the 1964 Act should be primarily viewed as a means of 
facilitating full faith and credit between individual U.S. states rather 
than as a mechanism providing for recognition and enforcement of 
judgments in the international context. 90 

a. Substantive Law in State Court 

Regardless of the precise legal framework adopted by a 
particular state, the basic approach to matters of substantive law is 
approximately the same in that recognition and enforcement of a 
foreign judgment that is final, conclusive, and enforceable in its 
home jurisdiction is presumed to be appropriate for recognition and 
enforcement in the United States in the absence of certain 
disqualifying factors. 91 Grounds for non-recognition may be either 
mandatory or discretionary. 92 

The list of mandatory grounds for non-recognition 
and -enforcement is relatively short. For example, the 1962 Act 
indicates that a foreign judgment cannot be recognized or enforced 
if: 

" it was "rendered under a system which does not provide 
impartial tribunals or procedures compatible with the 
requirements of due process of law"; 

89. See id. 1 (defining foreign judgments as those that are from "a court of 
the United States or of any other court which is entitled to full faith and credit").  

90. See id.; BRAND, supra note 1, at 5.  
91. See 2005 ACT, supra note 71, 4(a) (providing for the recognition of 

foreign-country judgments as long as they meet certain standards); 1962 ACT, 
supra note 67, 3 (same); RESTATEMENT (THIRD) OF FOREIGN RELATIONS 481 
(1987) (same). Case law provides guidance as to what constitutes a final, 
conclusive, and enforceable judgment. See BRAND, supra note 1, at 9-10; Chao & 
Neuhoff, supra note 12, at 152-53 (noting that courts look to the law of the 
rendering country to determine the finality of a judgment).  

92. See BRAND, supra note 1, at 7-8, app. C (comparing requirements for 
mandatory. and discretionary enforcement). Most of the factors leading to 
non-recognition and -enforcement are enunciated in Hilton v. Guyot. See Hilton v.  
Guyot, 159 U.S. 113, 202-03 (1895) (listing several factors relating to the 
opportunity for a "full and fair trial").
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" "the foreign court did not have personal jurisdiction over 
the Defendant"; or 

* "the foreign court did not have jurisdiction over the 
subject matter" of the dispute.93 

The 2005 Act repeats these basic principles with only minor changes 
in language.94 However, those states following a common law 
approach to recognition and enforcement of foreign judgments 
consider only the first two items to act as a mandatory bar to 
recognition or enforcement in a U.S. court.95 

Neither the 2005 Act, the 1962 Act, nor the Restatement 
provides any further definition of the first ground for non
recognition and -enforcement (i.e., what constitutes an impartial 
tribunal or a procedure that is incompatible with due process). 96 

However, U.S. courts have consistently characterized these terms as 
referring to systemic unfairness rather than unfairness in a particular 
proceeding.97 When determining whether a particular legal system 
meets the necessary standards, U.S. courts consider evidence from a 
variety of sources including the constitution of the foreign country, 
U.S. State Department reports regarding foreign judicial practices, 
expert testimony, and the existence of treaties between the United 
States and the other country regarding reciprocal access to courts.98 

93. 1962 ACT, supra note 67, 4(a).  
94. See 2005 ACT, supra note 71, 4(b) (providing that a court may refuse to 

recognize a foreign judgment if "(1) the judgment was rendered under a judicial 
system that does not provide impartial tribunals or procedures compatible with the 
requirements of due process of law; (2) the foreign court did not have personal 
jurisdiction over the defendant; or (3) the foreign court did not have jurisdiction 
over the subject matter").  

95. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS 482(1) (1987) 
(listing the absence of impartial tribunals and lack of jurisdiction over defendants 
as grounds for non-recognition of judgments).  

96. See 2005 ACT, supra note 71; 1962 ACT, supra note 67; RESTATEMENT 
(THIRD) OF FOREIGN RELATIONS (1987), supra note 77.  

97. BRAND, supra note 1, at 13-14.  
98. See Bridgeway Corp. v. Citibank, 201 F.3d 134, 137-38 (2d Cir. 2000) 

(considering the Liberian Constitution); Bank Melli Iran v. Pahlavi, 58 F.3d 1406, 
1411-12 (9th Cir. 1995) (considering U.S. State Department reports); S.C.  
Chimexim S.A. v. Velco Enters. Ltd., 36 F. Supp. 2d 206, 208, 214 (S.D.N.Y.  
1999) (considering expert testimony); BRAND, supra note 1, at 15-17.
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Although reciprocity is not required under the 1962 Act, the 2005 
Act, or Hilton v. Guyot, some states have included such a 
requirement either on a mandatory basis (Georgia and 
Massachusetts) or a discretionary basis (Florida, Idaho, Maine, North 
Carolina, Ohio, and Texas).99 

The second mandatory ground for non-recognition and 
enforcement (i.e., lack of personal jurisdiction by the foreign court) 
is further defined in Section 5 of the 1962 Act, Section 5 of the 2005 
Act, and Section 421 of the Restatement.' 00 According to the 1962 
Act and the 2005 Act, personal jurisdiction is proper in cases of 
personal service, voluntary appearance, prior consent to jurisdiction 
of the foreign court, domicile, and commercial conduct. 101 The 
Restatement formulation is slightly more complicated, although the 
underlying principles are essentially the same.102 On their face, 
provisions regarding the need for personal jurisdiction appear to 
consider the issue solely from the perspective of the court rendering 
the judgment in question. However, U.S. courts often interpret these 
principles in light of U.S. standards of due process. 103 In so doing, 

99. See Hilton v. Guyot, 159 U.S. at 113, 202-03 (1895); 2005 ACT, supra 
note 71; 1962 ACT, supra note 67; Stewart, supra note 11, at 183; see also supra 
note 56 (discussing the diminishing need for reciprocity following Hilton). The 
common law does not appear to include such a requirement. See Somportex v.  
Phila. Chewing Gum Corp., 453 F.2d 435, 440 n.8 (3d Cir. 1971) (observing that 
reciprocity has not been an "essential precondition" to enforcing a foreign 
judgment).  

100. See 2005 ACT, supra note 71, 5 (listing situations in which a foreign 
court lacks personal jurisdiction); 1962 ACT, supra note 67, 5 (listing situations 
in which a foreign judgment will not be refused recognition for lack of personal 
jurisdiction); RESTATEMENT (THIRD) OF FOREIGN RELATIONS 421 (1987) (listing 
instances in which jurisdiction is "reasonable").  

101. See 2005 ACT, supra note 71, 5(a); 1962 ACT, supra note 67, 5(a).  
These grounds may be expanded as a matter of state law. See 2005 ACT, supra 
note 71, 5(b); 1964 ACT, supra note 88, 5(b).  

102. See 2005 ACT, supra note 71, 5(a); 1962 ACT, supra note 67, 5(a); 
RESTATEMENT (THIRD) OF FOREIGN RELATIONS, supra note 77, 421 (1987).  

103. See, e.g., Koster v. Automark Indus., Inc. 640 F.2d 77, 78-80 (7th Cir.  
1981) (finding that contacts were "insufficient to reach the minimum level needed 
to satisfy due process requirements" necessary to enforce judgment); Mercandino 
v. Devoe & Raynolds, Inc., 436 A.2d 942, 943-44 (N.J. Super. Ct. App. Div.  
1981) (observing that "the minimum contacts standard provides assurance that the 
exercise of jurisdiction 'does not offend traditional notions of fair play and 
substantial justice"') (quoting Int'l Shoe Co. v. Wash., 326 U.S. 310, 316 (1945)); 
see also RESTATEMENT (THIRD) OF FOREIGN RELATIONS 482 cmt. C (1987)
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courts emphasize U.S. constitutional standards, as defined by 
International Shoe and its progeny, rather than U.S. statutory 
requirements.)104 

The third ground for non-recognition and -enforcement (i.e., 
lack of subject-matter jurisdiction by the rendering court) is only 
mandatory under the 2005 Act and the 1962 Act. 105 According to 
the Restatement, the absence of subject-matter jurisdiction only 
constitutes a discretionary ground for non-enforcement. 106 In either 
case, questions regarding the subject-matter jurisdiction of the 
foreign court are typically considered pursuant to standards 
identified by foreign law, not U.S. law.107 

Although U.S. courts must deny recognition or enforcement 
of a foreign judgment if any of these three (or in the case of the 
Restatement, two) grounds exist, recognition and enforcement may 
be denied in other circumstances as a matter of discretion. 108 Thus, 
for example, the 1962 Act indicates that a U.S. court may refuse to 
recognize and enforce a foreign judgment in cases where: 

(noting that articulated bases to adjudicate satisfy the requirements of due process 
in the United States).  

104. See BERMANN, supra note 11, at 339-41; see also Walden v. Fiore, 134 
S. Ct. 1115, 1121-24 (2014); Daimler AG v. Bauman, 134 S. Ct. 746, 755-58 
(2014); Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 108-12 (1987) 
(discussing the requirements for the assertion of personal jurisdiction under the 
Due Process Clause); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476-79 
(1985) (evaluating the assertion of personal jurisdiction for comportment with "fair 
play and substantial justice"); Helicopteros Nacionales de Colom., S.A. v. Hall, 
466 U.S. 408, 414 (1984) (noting that due process is met when personal 
jurisdiction is asserted over a defendant that has "certain minimum contacts ...  
such that the maintenance of the suit does not offend traditional notions of fair play 
and substantial justice") (internal citations omitted); World-Wide Volkswagen 
Corp. v. Woodson, 444 U.S. 286, 294-95 (1980) (considering due process 
limitations on jurisdiction); Int'l Shoe, 326 U.S. at 316 (holding that due process 
requires that a defendant have "certain minimum contacts with a forum such that 
the maintenance of the suit does not offend 'traditional notions of fair play and 
substantial justice"') (quoting Milliken v. Meyer, 311 U.S. 357 (1940)).  

105. See 2005 Act, supra note 71, 4(b); 1962 Act, supra note 67, 4(a).  
106. RESTATEMENT (THIRD) OF FOREIGN RELATIONS 482(2)(a) (1987).  
107. See BRAND, supra note 1, at 20 ("[W]hen ruling on the question of 

subject matter jurisdiction, U.S. courts apply the jurisdictional rules of the foreign 
court.").  

108. See supra notes 93-107 and accompanying text (explaining mandatory 
grounds for non-recognition and -enforcement ).
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" "the defendant in the proceedings in the foreign court did 
not receive notice of the proceedings in sufficient time to 
enable him to defend"; 

* "the judgment was obtained by fraud"; 

" either the cause of action or the claim for relief 
associated with the foreign judgment "is repugnant to the 
public policy" of the forum state; 

" "the judgment conflicts with another final and 
conclusive judgment"; 

* the foreign proceedings were contrary to a forum 
selection clause or arbitration agreement; or 

* "in the case of jurisdiction based only on personal 
service, the foreign court was a seriously inconvenient 
forum for the trial of the action." 10 9 

These six grounds are supplemented in the 2005 Act by two 
additional provisions.110 Thus, a court operating under the 2005 Act 
may refuse recognition or enforcement of a foreign judgment as a 
matter of discretion if "the judgment was rendered in circumstances 
that raise substantial doubt about the integrity of the rendering court 
with respect to the judgment."111 

Furthermore, a court proceeding under the 2005 Act may 
refuse a request to recognize or enforce a foreign judgment if "the 
specific proceeding in the foreign court leading to the judgment was 
not compatible with the requirements of due process of law."1 1 2 

Both of these grounds for non-recognition and -enforcement 
address concerns with a specific judgment, not the judicial system as 
a whole.  

The 2005 Act exceeds the scope of the 1962 Act in other 
ways. For example, the 2005 Act allows objections based on public 

109. 1962 ACT, supra note 67, 4 (b).  
110. See 2005 ACT, supra note '71, 4(c) (listing additional grounds for 

non-recongition of a foreign-country judgment).  
111. Id. 4(c)(7).  
112. Id. 4(c)(8); see also BRAND, supra note 1, at 8-9 (discussing how the 

SPEECH Act prevents recognition and enforcement in a defamation action of a 
foreign court's assertion of personal jurisdiction over a defendant when it is 
inconsistent with U.S. due process standards).

[Vol. 33:174



Winter 2014] FOREIGN JUDGMENTS IN U.S. COURTS

policy to include concerns relating to both the judgment itself and 
the. underlying cause of action, whereas the 1962 Act only 
contemplates the latter. 113 Furthermore, the 2005 Act allows courts 
to consider the public policy of either the forum state or the United 
States as a whole, while the 1962 Act only refers to the former. 14 

The Restatement approach is in many ways similar to the two 
statutory provisions. For example, the Restatement allows courts to 
deny recognition and enforcement of a foreign judgment as a matter 
of discretion in cases involving lack of notice, fraud, conflicts with 
another judgment, or a forum selection agreement.' 15 However, the 
Restatement differs from both the 2005 Act and the 1962 Act in that 
the Restatement lists the absence of subject-matter jurisdiction as a 
discretionary rather than mandatory ground for non-enforcement and 
does not allow for non-recognition in cases involving both personal 
service (i.e., "tag" jurisdiction) and a "seriously inconvenient 
forum." 116 The Restatement also differs from the 1962 Act in that 
the Restatement allows the enforcing court to look not only to the 
public policy "of the State.where recognition is sought" but also to 
"the public policy ofthe United States" as a whole-an approach 
that is consistent with the 2005 Act.117 

Although these provisions.have been set forth in a relatively 
linear fashion so as to compare the various approaches, parties 
coming to the United States to have a foreign judgment recognized 
and enforced find questions relating to substantive law to be very 
confusing. Although this discussion has identified a number of 
broad-brush similarities between the different approaches, each state 

113. Compare 2005 ACT, supra note 71, 4(c)(13) (providing that the state 
court is not required to recognize a foreign country judgment if it is "repugnant to 
the public policy"), with 1962 ACT, supra note 67, 4(b)(13) (providing that a 
foreign judgment need not be recognized if the cause of action or claim for relief is 
repugnant to public policy, but not if the judgment itself is repugnant to public 
policy).  

114. See 2005 ACT, supra note 71, 4(c)(13); 1962 ACT, supra note 67, 
4(b); BRAND, supra note 1, at 8-9.  

115. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS 482(2)(b)-(c), 
(e)-(f) (1987) 

116. Id. 482(2)(a), cmt. a, c (1987); see also 2005 ACT, supra note 71, 
4(c); 1962 ACT, supra note 67, 4(b) (quoting the same language).  

117. RESTATEMENT (THIRD) OF FOREIGN RELATIONS 482(2)(d) (1987); see 
also 2005 ACT, supra note 71, 4(c)(3); 1962 ACT, supra note 67, 4(b).
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interprets and implements its law in its own way, which can make it 
difficult, if not impossible, for parties to predict whether and to what 
extent a particular judgment will be recognized or enforced.  

b. Procedures in State Court 

As difficult as the substantive choice of law analysis.may be 
in cases involving the recognition or enforcement of a foreign 
judgment, procedural questions may be 'even worse. Indeed, a 
considerable amount of confusion exists regarding the procedures 
that U.S. courts are to follow in cases involving recognition and 
enforcement of foreign judgments, since neither the 1962 Act nor the 
Restatement explicitly describes how such judgments are to be 
recognized.1 18 

Furthermore, neither of the two enactments provides any 
detailed guidance on how foreign judgments that have been 
recognized are to be enforced. 119 For example, the 1962 Act merely 
indicates that a foreign judgment that has been recognized in a U.S.  
court "is enforceable in the same manner as the judgment of a sister 
state which is entitled to full faith and credit" under the U.S.  
Constitution and ancillary legislation, 120 while the Restatement 
simply states that foreign judgments that are entitled to recognition 
in a U.S. court may be enforced "in accordance with the procedure 
for enforcement of judgments applicable where enforcement is 
sought." 12 1 

In the absence of any controlling legal authority, some courts 
operating under the 1962. Act have turned to the 1964 Act 
concerning enforcement of judgments from U.S. sister states and 
applied the type of simplified procedures (often referred to as 
"registration" of a judgment) contemplated in that enactment to cases 

118. See 1962 ACT, supra note 67, 4; RESTATEMENT (THIRD) OF FOREIGN 

RELATIONS 481-82 (1987); BRAND, supra note 1, at 5.  
119. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS 481 cmt. B 

(1987) (distinguishing between the recognition and the enforcement of foreign 
judgments).  

120. 1962 ACT, supra note 67, 3 (discussing U.S. CONST. art. IV, 1; 28 
U.S.C. 1738).  

121. RESTATEMENT (THIRD) OF FOREIGN RELATIONS 481(2) (1987).
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involving judgments from foreign countries.122 However, most 
states have decided against that approach and instead require parties 
to engage in a. full-fledged evidentiary proceeding. 123  Jurisdictions 
that have adopted a Restatement-based approach to recognition and 
enforcement do not appear to have relied on the simplified 
enforcement mechanism reflected in the 1964 Act and instead simply 
follow standard common law procedures. 12 4 

The situation is much improved under the 2005 Act, since 
that enactment includes specific language regarding the procedures 
to be used to recognize and enforce a foreign judgment. 125 Thus, the 
2005 Act states that "[i]f recognition of a foreign-country judgment 
is sought as an original matter, the issue of recognition shall be 
raised by filing an action seeking recognition of the foreign-country 
judgment." 126 Furthermore, "[i]f recognition of a foreign-country 
judgment is sought in a pending action, the issue of recognition may 

122. See 1964 ACT, supra note 88, 23; 1962 ACT, supra note 67; Soc'y of 
Lloyd's v. Ashenden, 233 F.3d 473, 481-82 (7th Cir. 2000) (stating that the 1964 
Act is applicable in cases involving foreign judgments); Enron (Thrace) 
Exploration & Prod. BV v. Clapp, 874 A.2d 561, 565-66 (N.J. Super. Ct. App.  
Div. 2005) (using the 1964 Act in situation involving a foreign judgment); Pinilla 
v. Harza Eng'g Co., 755 N.E.2d 23, 26 (Ill. App. Ct. 2001) (using the 1964 Act to 
determine how a foreign judgment may be enforced); BRAND, supra note 1, at 5.  
The technique of relying on the 1964 Act to construe the 1962 Act has been used 
in other contexts, such as the definition of a "penalty." See Java Oil Ltd. v.  
Sullivan, 86 Cal. Rptr. 3d 177, 183 (Cal. Ct. App. 2008). Similar approaches have 
been used to identify what constitutes proper notice. See Milhoux v. Linder, 902 
P.2d 856, 862 (Colo. App. 1995) (using 1964 Act to determine whether mailing a 
notice informing defendant of Belgian judgment satisfied requirements in an action 
brought under the 1962 Act).  

123. See, e.g., Baker & McKenzie Abvokatbyra v. Thinkstream Inc., 20 So.  
3d 1109, 1117 (La. Ct. App. 2009) (declining to allow simplified ex parte 
procedure under 1964 Act); Genujo Lok Beteiligungs GmbH v. Zorn, 943 A.2d 
573, 581 (Me. 2008) (requiring evidentiary hearing); BRAND, supra note 1, at 5. If 
recognition and enforcement actions are not possible under the simplified 
procedures contemplated in the 1964 Act, they may nevertheless be brought as a 
common law action. See 1964 Act, supra note 88; Barone v. Barone, No. E2011
01014-COA-R3-CV, 2012 WL 1116320, at *1, *5 (Tenn. Ct. App. Apr. 3, 2012) 
(allowing a common law action to enforce a Canadian judgment).  

124. See, e.g., Maberry v. Maberry, No. M1999-01322-COA-R3-CV, 1999 
WL 1072568, at *2 (Tenn. Ct. App. Nov. 30, 1999) (declining to reach the issue).  

125. See 2005 Act, supra note 71, 7(2).  
126. Id. 6(a).
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be raised by counterclaim, cross-claim, or affirmative defense." 12 7 

Once recognized, a foreign judgment is "enforceable in the same 
manner and to the same extent as a judgment rendered in this 
state." 128 

Notably, the procedures outlined under the various model 
enactments are not exclusive. Parties may still rely on common law 
procedures to obtain recognition or enforcement of a foreign 
judgment, even in those jurisdictions that have adopted the 1962 Act 
or the 2005 Act. 12 9 It is also possible for a state that has enacted the 
1962 Act to eliminate the Act's procedural shortcomings by adopting 
an independently created set of procedural provisions,130 although 
only one state, Florida, appears to have done so to date. 131 

3. Full Faith and Credit 

Once a foreign judgment has been recognized or enforced in 
one U.S. state or federal district court, parties may wish to seek 
recognition and enforcement elsewhere in the country. 132 This 
process is typically carried out pursuant to the.Full Faith and Credit 
Clause of the U.S. Constitution and related legislation. 133 

Application of full faith and credit is a. relatively simple 
matter within the federal system, since "[f]ederal law provides for 
registration of a final federal judgment in any district and entitles it 

127. Id. 6(b).  
128. Id. 7(2).  
129. See Milhoux v. Linder, 902 P.2d 856, 860 (Colo. App. 1995) (holding 

that foreign judgment may be recognized under the common law doctrine of 
comity); Don Docksteader Motors, Ltd. v. Patal Enters., Ltd., 794 S.W.2d 760, 761 
(Tex. 1990) (discussing common law suits); see also 2005 Act, supra note 71; 
1962 Act, supra note 67.  

130. BRAND, supra note 1, at 5.  
131. See FLA. STAT. ANN. 55.604 (West 2012) (detailing procedures for 

recording of judgment as well as notice and enforcement).  
132. The need for any parallel enforcement can arise for any one of a variety 

of tactical reasons, including insufficient assets in any one jurisdiction.  
133. See U.S. CONST. art. IV, 1 ("Full Faith and Credit shall be given in 

each State to the public Acts, Records, and judicial Proceedings of every other 
State."); 1964 Act, supra note 88. The principles of the Full Faith and Credit 
Clause are extended to the federal government by statute. See 28 U.S.C. 1738 
(2013).
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to the same status as in the adjudicating district." 13 4 Enforcement of 
judgments across the state-federal line is also relatively 
straightforward, since state courts "are treated as collateral 
jurisdictions, with the federal court having no greater or lesser 
priority to impose its rules." 135 Thus, a federal court must give full 
faith and credit to a state court judgment just as a state court must 
give credit to a federal court judgment.136 

However, a certain amount of national variation arises as a 
procedural matter, since questions of procedure are governed by state 
law regardless of whether the case is seated in state or federal 
court.137 Thus, it has been said that "[e]nforcement measures do not 
travel with the sister state judgment as preclusive effects do; 
[instead,] such measures remain subject to the evenhanded control of 
forum law." 138 Although this issue has seldom been discussed in the 
commentary, it is clear that foreign parties will find the intricacies of 
U.S. state and federal procedural law daunting.  

B. U.S. Concepts of Preclusion 

Actions to recognize and enforce a foreign judgment are 
motivated by two different principles. For example, many parties 

134. George; supra note 28, at 423; see also 28 U.S.C. 1963 (2013) 
(permitting "a federal judgment rendered in one district to be registered in any 
other in the federal system").  

135. George, supra note 28, at 423.  
136. See San Remo Hotel, L.P. v. City & Cnty. of S. F., 545 U.S. 323, 338, 

347-48 (2005) (holding that the full faith and credit statute precluded further 
litigation of takings claims that had been adjudicated in state court); Marrese v.  
Am. Acad. of Orthopaedic Surgeons, 470 U.S. 373, 380-81 (1985) (noting that "a 
federal court to look first to state preclusion law in determining the preclusive 
effects of a state court judgment"); Allen v. McCurry, 449 U.S. 90, 96 (1980) 
("Congress has specifically required all federal courts to give preclusive effect to 
state-court judgments whenever the courts of the State from which the judgments 
emerged would do.so."); Stoll v. Gottlieb, 305 U.S. 165, 170-71 (1938) (noting 
that under the full faith and credit statute, "the judgments and decrees of the 
Federal courts in a state are declared to have the same dignity in the courts of that 
state as those of its own courts in a like case and under similar circumstances").  

137. See WRIGHT & MILLER, supra note 42, 4467; see also George, supra 
note 28, at 422 (explaining that those seeking to enforce judgments outside of the 
state face differences in local procedures).  

138. Baker ex rel. Thomas v. Gen. Motors Corp., 522 U.S. 222, 235 (1988).
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bring these actions because they wish to obtain the required relief in 
a jurisdiction other than the one which rendered the original 
judgment. This phenomenon, which is perhaps the. most common 
type of enforcement action, is essentially affirmative in nature and is 
of primary concern to judgment creditors.  

However, parties can also attempt to use a judgment rendered 
in one jurisdiction to block subsequent relitigation of the same matter 
in another jurisdiction. This phenomenon, which is essentially 
defensive in nature, involves the various principles of preclusion.139 

1. Choice of Law Concerns 

Every legal system in the world recognizes the concept. of 
preclusion, although the principles are defined and applied somewhat 
differently from jurisdiction to jurisdiction.140 For example, 

[i]n ... England and Wales, the Netherlands, Spain, 
and the United States . . . judgments have issue 
preclusive effect. In . . . other countries, however 
Germany, France, Romania, Sweden, and Switzerland 
- judgments have no issue preclusive effect. When 
coupled with the narrow definition of the claim for 
purposes of claim preclusion employed in these 
countries and the failure to accord settlements claim 
preclusive effect, this lack of issue preclusive effect 
may leave parties with a fair bit of room to relitigate 

139. See Peter Barnett, The Prevention of Abusive Cross-Border Re
Litigation, 51 INT'L & COMP. L.Q. 943, 944 (2002) (discussing different types of 
preclusion).  

140. See id. at 953-57 (discussing preclusive principles); Rhonda 
Wasserman, Transnational Class Actions and Interjurisdictional Preclusion, 86 
NOTRE DAME L. REV. 313, 344-45 (2011) (discussing preclusion internationally).
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matters already adjudicated by changing the theory 
upon.which they sue or by seeking different relief.,14 1 

Although these sorts of differences can make it difficult for 
parties to anticipate whether and to what extent a particular claim or 
issue will be precluded in the United States, it also means that U.S.  
courts are on notice that a conflict of laws analysis may be necessary 
in actions relating to recognition and enforcement. In the 
international context, two such analyses must occur. First, the court 
must determine whether state or federal law should be used to 
represent the so-called "U.S." position, and second, the court must 
determine whether U.S. or foreign law governs a particular issue.14 2 

The domestic conflict of laws issue is resolved on principles 
similar to those relating to the substantive law of recognition and 
enforcement (i.e., the Erie doctrine). 14 3 State courts rely on state 
law, and federal courts rely on state or federal law depending on the 
type of subject matter jurisdiction that exists. 144 Thus, in cases 

141. Wasserman, supra note 140, at 344-45 (internal citations omitted).  
Although the biggest differences in preclusion arise in the cross-border context, 
discrepancies can also arise within a single jurisdiction in countries reflecting 
federal or other non-unitary legal structures. The United States provides a prime 
example of the types of problems that can arise in these circumstances. Not only 
do a number of variations regarding the scope of interjurisdictional preclusion 
arise in the interstate context, they also arise in cases crossing over the 
federal-state divide. See Stephen B. Burbank, Federal Judgments Law: Sources of 
Authority and Sources of Rules, 70 TEx. L. REV. 1551, 1556-87 (1992) (discussing 
federal judgments law in state, interjurisdictional, and international cases).  

142. See WRIGHT & MILLER, supra note 42, 4473; Wasserman, supra note 
140, at 369-78 (describing the preclusion law analysis in Europe); see also Robert 
C. Casad, Issue Preclusion and Foreign Country Judgments: Whose Law?, 70 
IOWA L. REV. 53, 56-57.(1984) (discussing the "source of the standards to be used 
in determining the issue preclusion effect of a foreign country judgment"); Chao & 
Neuhoff, supra note 12, at 159-60 ("Once the court determines that a judgment is 
entitled to recognition, it must then determine whoselaw governs the preclusive 
effect that should be accorded to the judgment. Many United States courts apply 
either federal or state law . . . Other courts apply the law of the rendering 
country .... ").  

143. See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-79 (1938) (stating that 
except in matters governed by the Constitution, the law to be applied is state law).  

144. See id.; WRIGHT & MILLER, supra note 42, 4473.
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involving federal question jurisdiction, courts look to federal law. 145 

However, in cases involving diversity jurisdiction, courts look to the 
law of the state in which the federal court sits. 146 

Once the question of state versus federal law has been 
determined, the court must decide whether to apply the preclusive 
principles used in the country that rendered the judgment or those 
that are used in the United States. Here, no standard approach exists.  
Instead, 

[t]hree major models have been proposed. One model 
approaches domestic views of full faith and credit, 
incorporating the res judicata rules of the court that 
entered judgment. A second model relies on the 
domestic res judicata rules of the court that entertains 
the second action. The third would create special res 
judicata rules to account for the special circumstances 
presented by international judgments. 147 

Each of these approaches has merit. Looking to.the law of 
the rendering court "has the obvious advantages of protecting the 
procedural and substantive interests of the first forum and promoting 
predictability for the parties," while relying on the law of the 
enforcing court "may serve important domestic interests." 148 

However, the notion of creating a special rule for foreign judgments 
that "strikes a middle ground" between the United States' uniquely 
"broad domestic views [regarding preclusion] and the ordinarily 
narrower views of other countries" has been discussed for a number 
of years as providing an appropriate compromise position. 149 

145. See WRIGHT & MILLER, supra note 42, 4473; see Int'l Nutrition Co.  
v. Horphag Research Ltd., 257 F.3d 1324, 1328-30 (Fed. Cir. 2001) (discussing 
patent law); Egan v. Weiss, 119 F.3d 106, 108-09 (2d Cir. 1997) (discussing 
immigration law); see also Taveras v. Taveraz, 477 F.3d 767, 782-84 (6th Cir.  
2007) (stating that "to determine whether a judgment issued by a court of a foreign 
country is entitled to preclusive effect, the threshold inquiry is whether the case 
arises under federal question or diversity jurisdiction").  

146. See WRIGHT & MILLER, supra note 42, 4473.  
147. Id.  
148. Id.  
149. Id. (citing Arthur T. von Mehren & Donald D. Trautman, Recognition 

of Foreign Adjudications: A Survey and Suggested Approach, 81 HARv. L. RV.  
1601 (1968)).
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2. Scope of Preclusion 

Once the conflict of laws concerns have been resolved, courts 
need to identify which principle of preclusion is at issue and what the 
scope of that principle is. 150 Courts in the United States distinguish 
between two different concerns. The first involves claim preclusion, 
also known as the principle of res judicata.15 1 This concept "bars the 
relitigation of a claim that was, or should have been, raised in the 
first lawsuit as long as the first lawsuit ended in a valid final 
judgment on the merits" and "requires that both the plaintiff and the 
defendant be identical in both suits."152 Matters relating to claim 
preclusion typically "arise when a party has unsuccessfully litigated 
a claim in the first lawsuit and later attempts to bring a different, 
related claim in a subsequent lawsuit." 153 

The second concept, known as issue preclusion or collateral 
estoppel, "does not bar the entire claim [in the second action] but 
simply precludes relitigating a discrete issue."154 The only time that 
parties to a second suit "are barred from challenging the resolution in 
the first litigation" is when "the issue was actually litigated and 
decided in the first suit, resolution of the issue was essential to the 
result, and there was a full and fair opportunity to litigate."155 

150. See Barnett, supra note 142, at 944 (classifying preclusion in three 
ways, based on the prevention of contradictory claims, reassertion of successful 
claims, and abuse of process).  

151. See Max Minzner, Saving Stare Decisis: Preclusion, Precedent, and 
Procedural Due Process, 2010 BYU L. REv. 597, 600-01 (2010).  

152. Id. (citation omitted); see also Taylor v. Sturgell, 553 U.S. 880, 892 
(2008) ("Under the doctrine of claim preclusion, a final judgment forecloses 
'successive litigation of the very same claim, whether or not relitigation of the 
claim raises the same issues as the earlier suit."' (citing New Hampshire v. Maine, 
532 U.S. 742, 748 (2001)).  

153. Minzner, supra note 151, at 601 (citation omitted).  
154. Id. (citing RESTATEMENT (SECOND) OF JUDGMENTS 27); see also 

Taylor, 553 U.S. at 892 (noting "[i]ssue preclusion ... bars 'successive litigation 
of an issue of fact or law actually litigated and resolved in a valid court 
determination essential to the prior judgment,' even if the issue recurs in the 
context of a different claim" (citing New Hampshire, 532 U.S. at 748-49)).  

155. Minzner, supra note 151, at 601 (citation omitted).
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However, issue preclusion differs from claim preclusion in that the 

parties do not need to be identical for issue preclusion to arise.6 
Although a detailed analysis of preclusion issues is beyond 

the scope of the current discussion, the U.S. Supreme Court has 
handed down a number of opinions over the last ten years that 
"reaffirm[ ] the due process limitations on nonparty preclusion."157 

The most recent of these decisions, Taylor v. Sturgell, reiterated "the 
general rule that one is not bound by a judgment in personam in a 
litigation in which he is not designated as a party or to which he has 
not been made a party by service of process." 158 Taylor identified 
six situations in which claim and issue preclusion apply, although the 
Court explicitly noted that this list was non-exclusive. 159 Therefore, 
in the United States, a non-party may not relitigate a matter if he or 
she (1) agreed to be bound by the earlier decision; (2) has a certain 
type of "pre-existing 'substantive legal relationship' . . . [with] a 
party to the judgment," such as that existing between "preceding and 
succeeding owners of property, bailee and bailor, and assignee and 
assignor"; (3) has been adequately represented by an actual party to 
the suit, including representation in a class action; (4) has assumed 
control over the earlier litigation; (5) acts as "the designated 
representative of a person who was a party to the prior adjudication;" 
or (6) falls within certain statutory schemes, such as "bankruptcy and 
probate proceedings, and quo warranto actions or other suits that, 
'under [the governing] law, [may] be brought only on behalf of the 
public at large."' 160 

As this discussion shows, parties attempting to rely on the 
preclusive effect of a foreign judgment in the United States face 
numerous uncertainties and ambiguities. Not only is it impossible to 
predict which law will apply under a conflict of laws analysis, but it 
is also entirely unclear what the scope of preclusion will be once the 
substantive law has been identified. This situation is highly 

156. See id. (citation omitted).  
157. Id. at 597; see also Taylor, 553 U.S. at 891-93; New Hampshire, 532 

U.S. at 748.  
158. Taylor, 553 U.S. at 893, 904 (citation and internal quotation marks 

omitted) (invalidating the concept of "virtual representation").  
159. Id. at 893 n.6.  
160. Id. at 893-95 (citations and internal quotation marks omitted).
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problematic and will only become more pressing as recognition 
actions become more frequent across the United States. 161 

III. POTENTIAL PROBLEMS 

As the preceding discussion shows, the law regarding 
enforcement and recognition of judgments in the United States is 
extremely convoluted. As a result, it is nearly impossible for 
litigants to anticipate either the procedural or substantive principles 
that will govern in any particular case. Although it may be relatively 
easy for a U.S. lawyer to identify the relevant legal standards once a 
particular venue is chosen, 162 itis not always clear where an action to 
recognize or enforce a foreign judgment can or will be brought.  
Furthermore, it is extremely difficult for foreign parties to 
understand the complex web of constitutional, statutory, and 
common law that arises as a matter of state and federal law. Indeed, 
the current state of affairs appears entirely contrary to statements by 
the United States Supreme Court that "[i]n our dealings with the 
outside world the United States speaks with one voice and acts as 
one, unembarrassed by the complications as to domestic issues 
which are inherent in the distribution of political power between the 
national government and the individual states." 163 

While parties can limit the amount of unpredictability 
inherent in an enforcement action by adopting a choice of court 
agreement, that method is not entirely foolproof, for although COCA 
provides a relatively standard framework for recognition and 
enforcement of foreign judgments arising out of an exclusive choice 
of court agreement,1 64 COCA is not yet in force and may never 
achieve the kind of widespread adherence that its proponents 

161. See supra note 12 and accompanying text.  
162. This may be the perspective taken by commentators who suggest that 

the law relating to recognition and enforcement of foreign judgments in the United 
States is "neither as diffuse nor as complicated as many fear." Stewart, supra note 
11, at 180.  

163. United States v. Pink, 315 U.S. 203, 242 (1942) (Frankfurter, J., 
concurring); see also ALI, supra note 22, at 1-2 (discussing Banco Nacional de 
Cuba v. Sabbatino, 376 U.S. 398, 425 (1964)).  

164. See COCA, supra note 4, arts. 8-9.
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anticipate.165 Furthermore, COCA is relatively limited in the types 
of disputes to which it applies.166 

Experts in law and economics have identified a number of 
difficulties that can arise as a result of unpredictability and non
uniform application of law.1 67 The most well-known problems relate 
to the increased costs and delays that arise as a result of legal 
uncertainty. However, other procedural and substantive concerns 
become apparent upon closer examination.  

A. Procedural Concerns 

The U.S. approach to recognition and enforcement of foreign 
judgments gives rise to a number of procedural concerns, including 
"reduced access to justice, negative repercussions for foreign 
relations, and underregulation of transnational activity." 168 Problems 
with access to justice are perhaps the most visible and can arise in a 
variety of ways. For example, some parties may fail to bring an 
action for recognition and enforcement of a foreign judgment 

165. Id.; see also supra note 4 and accompanying text.  
166. See COCA, supra note 4, arts. 1-2 (outlining the scope of COCA's 

application); see also supra notes 14-15 and accompanying text.  
167. See The Honourable J.J. Spigelman, Chief Justice of New South Wales, 

Address at the 16th Inter-Pacific Bar Association Conference: Transaction Costs 
and International Litigation (May 2, 2006) (transcript available at 
http://www.lawlink.nsw.gov.au/lawlink/SupremeCourt/ll_sc.nsf/vwPrintl/SCO_s 
pigelmanO2O5O6) (discussing transaction costs in transnational litigation); see also 
Rebecca Golbert, The Global Dimension of the Current Economic Crisis and the 
Benefits of Alternative Dispute Resolution, 11 NEV. L.J. 502, 503 (2011) (noting 
the risks associated with transnational litigation, including "monetary costs, 
duration of time, representation in foreign courts, unpredictability of outcome, 
problems of enforcement, and long-term impact to business relationships"); Yaad 
Rotem, The Problem of Selective or Sporadic Recognition: A New Economic 
Rationale for the Law of Foreign Country Judgments, 10 CI. J. INT'L L. 505, 508 
(2010) (explaining differing incentives that affect countries' willingness to 
recognize foreign judgments).  

168. Whytock, supra note 41, at 483.
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because it is not cost-effective to do so.1 6 9 This phenomenon 
violates the fundamental concept that justice must be available to all 
persons, not only the wealthy.170 

Other parties may hesitate to bring an action to recognize or 
enforce a foreign judgment in the United States because of concerns 
about a potential bias against foreign litigants.171 This is not a novel 
issue, since several commentators have suggested that the current 
U.S. approach to recognition and enforcement may be tilted in favor 

169. See Edward C.Y. Lau, Update on the Hague Convention on the 
Recognition and Enforcement of Foreign Judgments, 6 ANN. SURV. INT'L & COMP.  
L. 13, 24 (2000) ("[I]f the award is reduced by the enforcing court, the award 
could be so small as to not make it worthwhile to have recognition 
enforced... ."); Whytock & Robertson, supra note 12, at 1481-88 (discussing the 
gap in transnational access to justice and the costs of adversarial proceedings).  
Some lawyers take the view that it is not worthwhile bringing an enforcement 
action in the United States if the judgment involves less than $100,000. This 
strategy is based on estimates regarding both various fixed costs (such as filing and 
translation fees) and hourly attorneys' fees, which can add up very quickly. See 
INTERNATIONAL ENFORCEMENT OF FOREIGN JUDGMENTS 374-479 (Paul Hopkins 
ed., 2006); Houston Putnam Lowry, Enforcing Foreign Judgments, GP SOLO, 
Apr.-May 2011, at 34 (explaining the extensive process to secure enforcement of a 
foreign judgment). Attorneys' fees are of particular interest to non-U.S. parties 
because the American rule on costs means each party bears its own attorneys' fees 
and costs, unlike the approach used in most other jurisdictions. See Elizabeth J.  
Elias, Note, Nearly Toothless: Why the SPEECH Act is Mostly Bark, with Little 
Bite, 40 HOFSTRA L. REV. 235, 256 (2011) (noting that the SPEECH Act has a 
provision reversing attorneys' fees). In most countries, the losing party is required 
to pay the prevailing party's fees as an incentive to avoid unmeritorious litigation.  
See Theodore Eisenberg & Geoffrey P. Miller, The English Versus the American 
Rule on Attorney Fees: An Empirical Study of Public Company Contracts, 98 
CORNELL L. REv. 327, 335-39 (2013) (contrasting the American rule with the 
English rule on fees).  

170. See Deborah L. Rhode, Whatever Happened to Access to Justice?, 42 
LOY. L.A. L. REV. 869, 872-91 (2009) (outlining barriers to justice and discussing 
the costs of such limitations); see also Gene Nichol, State Budget Challenges and 
the Scourge of Poverty, 7 DUKE J. CONST. L. & PUB. POL'Y 71, 77 (2012) (noting 
the United States has significant problems living up to promises regarding equal 
justice).  

171. See Whytock & Robertson, supra note 12, at 1450 (noting that the 
foreign judicial adequacy standard of the doctrine of forum non conveniens is 
"lenient" whereas "the judgment enforcement doctrine's standard is stricter").
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of defendants, who are predominantly U.S. parties.172 However, any 
pro-forum bias would be highly problematic as both a matter of law 
and policy, given that foreign nationals are considered "persons" 
within the meaning of the U.S. Constitution and, therefore, hold 
certain constitutional rights relating to due process and equal 
treatment under the law.173 However, it is unclear whether and to 
what extent a constitutional challenge to these procedures could be 
mounted, given recent U.S. Supreme Court jurisprudence relating to 
standing. 174 

Giving U.S. parties preferential treatment in . actions to 
recognize and enforce foreign judgments not only gives rise to 
constitutional concerns, it also creates difficulties on the foreign 
relations front.175 Furthermore, certain aspects of U.S. enforcement 

172. See id. (explaining that the current system may deny plaintiffs 
meaningful access to justice); see also Brand, supra note 6, at 82 (discussing the 
rationale behind the current system).  

173. See Sanchez-Llamas v. Or., 548 U.S. 331, 350 (2006) ("A foreign 
national- detained on suspicion of crime . . . enjoys under our system the 
protections of the Due Process Clause."); Arg. v. Weltover, 504 U.S. 607, 619-20 
(1992) (assuming, without deciding, that "a foreign state is a 'person' for the 
purposes of the Due Process Clause"); Socite Nationale Industrielle Aerospatiale 
v. U.S. Dist. Court for S. Dist. of Iowa, 482 U.S. 522, 565 (1987) (Blackmun, J., 
concurring in part and dissenting in part) (noting the "major United States 
interest ... in fair and equal treatment of litigants" and noting the need to avoid 
"unacceptable asymmetries" between foreign and domestic litigants (citation and 
internal quotation marks omitted)); id. at 553-54 & n.4 (Blackmun, J., concurring 
in part and dissenting in part) (discussing how a "pro-forum bias is likely to creep 
into" judicial analyses); Metro. Life Ins. Co. v. Ward, 470 U.S. 869, 881 (1969) 
(noting that the Commerce Clause and Equal Protection Clause apply to 
discriminatory tax burdens on foreign sources); Karen Nelson Moore, Aliens and 
the Constitution, 88 N.Y.U. L. REV. 801, 808 (2013) (suggesting that under the 
Constitution, "persons" and "the people" identify a broad class of individuals "that 
would necessarily encompass aliens").  

174. For example, a recent constitutional challenge to a statute that 
distinguishes between "United States persons" and others failed due to problems 
associated with the standing of the parties. See Clapper v. Amnesty Int'l, USA, 
133 S. Ct. 1138, 1142 n.1 (2013) ("The term 'United States person' includes 
citizens of the United States, aliens admitted for permanent residence, and certain 
associations and coporations."). Similar problems could arise in cases involving 
challenges to the recognition and enforcement of foreign judgments. See id. at 
1146-47 (articulating the requirements for standing under Article III).  

175. See Colloquium, supra note 31; Brand, supra note 6, at 82; Whytock & 
Robertson, supra note 12, at 1450. Indeed, foreign states and litigants already find
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practice could be seen as an unacceptable form of extraterritorial 
policymaking by U.S. courts to the extent that U.S. courts are 
permitted or required to consider the propriety of foreign judgments 
from the perspective of U.S. principles of due process.176 

Finally, unnecessarily complex procedures relating to the 
recognition and enforcement of foreign judgments could lead to 
underregulation of certain transnational legal injuries.177 Cross
border regulation is an extremely difficult issue to address, given the 
absence of a single political actor with jurisdiction over all interested 
parties, and a particularly severe or unpredictable national approach 
to recognition and enforcement of foreign judgments can lead to 
regulatory gaps and the concomitant under-deterrence of the harmful 
behavior.178 

a number of U.S. procedural practices highly objectionable. See Whytock & 
Robertson, supra note 12, at 1450 (discussing forum non conveniens).  

176. See Carodine, supra note 26, at 1246 (opposing "any conception of due 
process that requires courts to engage in foreign policymaking"); see also Luthin, 
supra note 11, at 132-34 (noting the reluctance of most courts to "engage in an 
examination of the procedures of courts that have a justice system that generally 
comports with our notions of fundamental fairness").  

177. See Whytock, supra note 41, at 483 (discussing the effects of 
transnational forum shopping).  

178. See Hannah L. Buxbaum, Transnational Regulatory Litigation, 46 VA.  
J. INT'L L. 251, 261 (2006); Richard A. Nagareda, Aggregate Litigation Across the 
Atlantic and the Future of American Exceptionalism, 62 VAND. L. REv. 1, 13 
(2009); S.I. Strong, Regulatory Litigation in the European Union: Does the U.S.  
Class Action Have a New Analogue?, 88 NOTRE DAME L. REv. 899, 902, 915-18 
(2012) [hereinafter Strong, Regulatory Litigation].
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B. Substantive Concerns 

Procedural issues are not the only kind of problem that can 
arise in the context of recognition and enforcement of foreign 
judgments. A number of substantive concerns also exist. For 
example, the lack of uniformity inherent in the U.S. enforcement 
regime means that parties are largely unable to anticipate which 
substantive principles of law will apply in any given situation. This 
unpredictability arises with respect to both the standards relating to 
recognition and enforcement as well as the scope of preclusion.  

However, parties seeking to have a foreign judgment 
recognized or enforced face an even greater problem than legal 
uncertainty. Over the last several years, a significant number of U.S.  
states have adopted (or have attempted to adopt) legislation limiting 
courts' ability to rely on anything other than U.S. state or federal 
law, primarily as a means of blocking the influence of Shari'a law in 
the domestic U.S. context.17 9 The best known of these efforts was 
the Oklahoma Save Our State amendment, 180 but similar proposals 
have been made in thirty-two other U.S. states, with five such laws 
having been successfully enacted. 181 Although the Oklahoma state 

179. See Michael Kirkland, Under the U.S. Supreme Court: Islamic Law in 
U.S. Courts, UPI (May 19, 2013), http://www.upi.com/TopNews/US/2013/05/19/ 
Under-the-US-Supreme-Court-Islamic-law-in-US-courts/UPI-64481368948600/ 
(discussing legislation introduced in thirty-two states that would have limited 
consideration of foreign or religious laws in state court decisions).  

180. See Awad v. Ziriax, 670 F.3d 1111, 1125-33 (10th Cir. 2012) 
(upholding a preliminary injunction against certification of "Save Our State" 
amendment election results); Awad v. Ziriax, 966 F. Supp. 2d 1198, 1207 (W.D.  
Okla. 2013) (permanently enjoining certification of election results); John R.  
Crook, Tenth Circuit Upholds Injunction Barring Oklahoma Anti-Sharia, Anti
International Law Constitutional Amendment, 106 AM. J. INT'L L. 365, 365-66 
(2012) (discussing the passage of the "Save Our State" amendment and the Awad 
decision); John T. Parry, Oklahoma's Save Our State Amendment and the Conflict 
of Laws, 65 OKLA. L. REv. 1, 1 (2012) (explaining the history of the Awad 
decision).  

181. See Aaron Fellmeth, U.S. State Legislation to Limit Use of 
International and Foreign Law, 106 AM. J. INT'L L. 107, 107-17 (2012) 
(describing various proposed federal and state measures limiting consideration of 
foreign sources of law); David L. Nersessian, How Legislative Bans on Foreign 
and International Law Obstruct the Practice and Regulation of American Lawyers, 
44 ARuz. ST. L.J. 1647, 1652-53 (2012) (discussing the negative impact of laws 
limiting consideration of foreign law).
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amendment was judicially enjoined in 2012,182 that decision turned 
on First Amendment principles, and it is possible that some of these 
laws will be upheld if they are drafted in a way that does not 
disapprove of or disadvantage the free exercise of religion. 18 3 

Although each state frames its law slightly differently, many of these 
provisions are quite broad and could effectively prohibit the 
recognition or enforcement of a foreign judgment based on foreign 
law.184 No distinction is made for judgments arising out of courts 
whose systems of justice are beyond any possible reproach, thereby 
creating a universal ban on the recognition of enforcement of foreign 
judgments in U.S. courts unless the foreign court applied U.S. state 
or federal law. 185 Notably, several of these laws would also prohibit 
the recognition and enforcement of judgments rendered by tribal 
courts from any of the over 500 federally recognized Native 
American nations. 186 

Most commentators have focused on the effect these 
provisions would have in state courts. 187 However, these substantive 

182. See Awad, 670 F.3d at 1125-33 (analyzing whether a preliminary 
injunction was appropriate); Crook, supra note 180, at 365.  

183. See U.S. CONST. amend. I; Jay Wexler, Government Disapproval of 
Religion, 2013 B.Y.U. L. REv. 119, 145 (2013) (commenting that the Oklahoma 
amendment imposed "real legal disability upon the plaintiff and other Muslims by 
prohibiting them from, for instance, relying on their religion's teachings in 
Oklahoma courts in cases involving probate matters or religious expression").  

184. See Fellmeth, supra note 181, at 107 (discussing a proposed Iowa bill 
barring use of foreign precendent or case law in court decisions and a Utah bill 
barring enforcement of foreign judgments when a person's constitutional rights are 
violated).  

185. Id.; see also Soc'y of Lloyd's v. Ashenden, 233 F.3d 473, 476 (7th Cir.  
2000) (noting that to question the legitimacy of the English legal system "borders 
on the risible").  

186. There are currently 565 federally recognized Native American nations, 
each with their own legal system. See Federally Recognized Indian Tribe List Act 
of 1994, 25 U.S.C. 479a-1 (2013); Tribal Directory, U.S. DEP'T OF THE 
INTERIOR, INDIAN AFFAIRS, http://www.bia.gov/WhoWeAre/BIA/OIS/Tribal 
GovernmentServices/TribalDirectory/ (last visited Nov. 2, 2013); Peacemaking 
and Conflict Resolution, NAT'L INDIAN LAW LIBRARY, 
http://www.narf.org/nill/resources/peacemaking.html (last visited Nov. 2, 2013).  

187. See Martha F. Davis & Johanna Kalb, Oklahoma and Beyond: 
Understanding the Wave of State Anti-Transnational Law Initiatives, 87 IND. L.J.  
Supp. 1, 9-15 (2011); Fellmeth, supra note 181, at 113-17; Penny M. Venetis, The 
Unconstitutionality of Oklahoma's SQ 755 and Other Provisions Like It That Bar
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standards would also apply in federal courts hearing cases in 
diversity, since the Erie doctrine requires federal courts to look to 
state rather than federal law to determine issues of substance in those 
circumstances. 188 

Laws like the Oklahoma Save Our State provision are 
problematic in a variety of ways. 189 Not only does this sort of 
legislation threaten judicial independence with respect to 
enforcement and recognition of foreign judgments, but it also 
challenges various constitutional principles relating to the role of the 
federal government in international and. foreign affairs. 190 Aside 
from the legal and policy issues, these sorts of isolationist measures 
give rise to certain practical problems. For example, these sorts of 
enactments increase the likelihood that foreign states will refuse to 
recognize or enforce judgments rendered by U.S. courts and limit the 
contractual freedom of U.S. business and individuals. 191 While most 
commentators believe that these provisions violate the U.S.  
Constitution and will therefore be struck,192 the future of these laws 
remains unclear.  

IV. SOLUTION - THE ALI PROPOSED FEDERAL STATUTE 

As the preceding discussion shows, relying on state law to 
govern the recognition and enforcement of foreign judgments creates 
numerous procedural and substantive problems. As a result, the best 
way to proceed may very well be to replace the piecemeal approach 

State Courts From Considering International Law, 59 CLEV. ST. L. REv. 189, 
201-16 (2011).  

188. See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-79 (1938); BRAND, 
supra note 1, at 4. For additional discussion of the Erie doctrine, see supra notes 
50-66 and accompanying text.  

189. See Davis & Kalb, supra note 187, at 14-15.  
190. See id. Some people view the statutes as upholding states' rights 

whereas other observers believe the provisions violate the Supremacy Clause. See 
U.S. CONST. art. VI, cl. 2; Davis & Kalb, supra note 187, at 9-12; Parry, supra 
note 180, at 37.  

191. See Davis & Kalb, supra note 187, at 12-15.  
192. See, e.g., id. at 13 (arguing that the statutes violate the Constitution); 

Venetis, supra note 187, at 215-17 (discussing numerous grounds under which the 
statutes are unconstitutional).
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that is currently in place with a uniform federal statute. 193 Indeed, 
this was the view of the ALI when it drafted the ALI Proposed 
Statute in 2005.194 'This provision, if adopted, would preempt state 
legislation in this area of law and standardize the procedural and 
substantive standards relating to the recognition and enforcement of 
foreign judgments in the United States.  

The ALI's approach is somewhat controversial, given that a 
number of authorities believe that individual U.S. states have 
primary, if. not exclusive, competence over matters relating to the 
recognition and enforcement of foreign judgments. However, other 
experts suggest that the influence of state law in this field arose as a 
historical accident and ceding control over such matters to the 
federal government would be more in keeping with the separation of 
powers principles set forth in the U.S. Constitution. 195 Indeed, the 
federal government was universally considered to be the primary 
actor in this field all the way up until 1926, when the New York 
Court of Appeals claimed competence for itself over enforcement 
issues because "the question is one of private rather than .public 
international law, of private right rather than public relations." 196 

Since then, states have taken an increasingly large role for 

193. See McFarland, supra note 22, at 67-68; Silberman, Maier, supra note 
37, at 1432-37; von Mehren, Drafting, supra note 12, at 200. Some analysts have 
reached this conclusion by applying game theory and other abstract analytical 
models. See Rosen, supra note 12, at 802-11; Rotem, supra note 167, at 508-09; 
Whincop, supra note 12, at 416; Susan L. Stevens, Note, Commanding 
International Judicial Respect: Reciprocity and the Recognition and Enforcement 
of Foreign Judgments, 26 HASTINGS INT'L & COMP. L. REv. 115, 135-58 (2002); 
see also Robert B. Adieh, Foreign Affairs, International Law, and the New 
Federalism: Lessons From Coordination, 73 Mo. L. REv. 1185, 1215 (2008).  

194. See ALI, supra note 22; Luthin, supra note 11, at 145.  
195. See U.S. CONST. art. I, 8, cl. 3; Recognition and Enforcement of 

Foreign Judgments: Hearing Before the Subcomm. on Courts, Commercial and 
Admin. Law of the H. Comm. on the Judiciary, 112th Cong. 73-74 (2011) 
(prepared statement of Hon. Steve Cohen, Member, H. Comm. on the Judiciary) 
(discussing ALI, supra note 22, at 2-3); Vaughan Black, A Canada-U.S. Full 
Faith and Credit Clause?, .18 Sw. J. INT'L L. 595, 607-08 (2012); Jack L.  
Goldsmith, Federal Courts, Foreign Affairs, and Federalism, 83 VA. L. REv.  
1617, 1635 (1997); McFarland, supra note 22, at 67-68.  

196. Johnson v. Compagnie Generale Transatlantique, 152 N.E. 121, 123 
(N.Y. 1926).
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themselves in matters of recognition and enforcement, albeit with 
very little critical analysis by either courts or commentators. 19 7 

The ALI Proposed Statute sidesteps these sorts of 
constitutional debates by giving state and federal courts concurrent 
jurisdiction over the recognition and enforcement of foreign 
judgments.198 Given the relative paucity of discussion about 
federalism concerns by both the ALI and other authorities, this 
Article will leave that analysis to another day. Instead, the focus 
here is on determining whether and to what extent the ALI Proposed 
Statute addresses the various substantive and procedural problems 
described earlier in this Article.1 99 

The ALI Proposed Statute contains thirteen separate 
sections.200 Each is discussed in turn below.  

A. Section 1 - Scope 

The ALI Proposed Statute begins by describing its scope of 
application. 20 1 Like the 1962 Act, the 2005 Act, and the 
Restatement, the ALI Proposed Statute focuses primarily on foreign 
money judgments that do not arise out of domestic matters, 
bankruptcy, or ongoing arbitrations. 202 

Most of these exclusions give rise to few concerns. For 
example, insolvency203 and family law204 both see a great deal of 

197. See ALI, supra note 22, at 2-3.  
198. See id. at 4. For additional discussion of removal and concurrent 

jurisdiction, see infra notes 414-415 and accompanying text.  
199. See ALI, supra note 22, at 29-149 (providing detailed comments and 

reporters' notes); Bellinger Testimony, supra note 27, at 65 (discussing 
improvements to the ALI Proposed Statute).  

200. See ALI, supra note 22, at 29-149.  
201. See id. 1, at 29-35.  
202. See id. 1, at 29; 2005 AcT, supra note 71, 3; 1962 AcT, supra note 

67, 3; RESTATEMENT (THIRD) OF FOREIGN RELATIONS 481 (1987). However, 
judgments relating to succession are covered by the proposed statute. See ALI, 
supra note 22, 1 cmt. b, at 30.  

203. See ADLER, supra note 1, at 1-2 (explaining that Chapter 15 is a 
"nearly verbatim adoption" of the UNCITRAL Model Law, which is an 
"international effort to deal with cross-border insolvency issues"); BUFFORD ET 
AL., supra note 1, at 53-75 (discussing various international treaties concerning 
invsolvency); see also ALI, supra note 22, 1 n.3(b), at 35 (noting bankruptcy has 
received special treatment from both courts and scholarly writing).
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international coordination through other measures. Arbitration is 
also subject to other means by which a foreign arbitral award can be 
effectively recognized and enforced internationally.205 However, 
some problems could arise in the arbitral realm to the extent that the 
ALI allows a foreign judgment confirming an arbitral award to be 
recognized and enforced under the ALI Proposed Statute.206 

Although there is nothing objectionable about recognizing or 
enforcing such judgments per se, some questions exist as to whether 
the process of obtaining a judgment on an arbitral award causes the 
award to "merge" into the judgment and which country's law should 
decide that issue.207 Given these difficulties, caution should be 
exercised when considering this aspect of the proposed statute.20 8 

204. See ALI, supra note 22, 1 reporters' note 3(a), at 34 (noting that a 
number of U.S. statutes and international treaties regulate aspects of family law 
related issues, such as international child abduction, adoption, and support); see 
also supra notes 85-88 and accompanying text (mentioning the International 
Support Enforcement Act, the Uniform Child Custody Jurisdiction and 
Enforcement Act, and the Uniform Interstate Family Support Act as examples of 
subject-specific statutes involving domestic relations).  

205. See BORN, supra note 19, at 76-78 (discussing how international 
arbitral awards are enforced under international agreements such as the New York 
Convention); New York Convention, supra note 21 (applying to arbitral awards 
made outside of the state where recognition and enforcement is sought); Panama 
Convention, supra note 21 (delineating international commercial arbitration 
agreement between members of the Organization of American States).  

206. See ALI, supra note 22, 1(a)(iii), cmt. c(3), at 29, 31. Sometimes a 
party may be unable to confirm a foreign arbitral award (because of time 
limitations, for example), but may be able to enforce a foreign judgment on the 
award. See Seetransport Wiking Trader Schiffahrtsgesellschaft MBH & Co. v.  
Navimpex Centrala Navala, 29 F.3d 79, 81-82 (2d Cir. 1994) (holding that a 
French arbitration decree conferring "exequatur" was a functional equivalent of a 
judgment awarding sums specified and thus was enforceable).  

207. See Richard M. Mosk & Ryan D. Nelson, The Effects of Confirming 
and Vacating an International Arbitration Award on Enforcement in Foreign 
Jurisdictions, 18 J. INT'L ARB. 463, 463-71 (2001).  

208. The ALI appears to hold some misconceptions about the nature and 
practice of international commercial arbitration. For example, the reporters' notes 
suggest that the annulment of an arbitral award at the place where the award was 
rendered is problematic under the various treaties governing arbitration, when in 
fact such a possibility is expressly contemplated by the relevant treaties and poses 
no absolute barrier to the enforcement of the award in other jurisdictions. See New 
York Convention, supra note 21, art. V(1)(e); Panama Convention, supra note 21,
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Despite this minor concern, the ALI Proposed Statute is 
clearly superior to existing law, since the ALI allows recognition and 
enforcement of a number of matters that are not addressed in 
previous enactments. 209 For example, the ALI Proposed Statute 
covers recognition and enforcement of both injunctions and various 
types of declaratory relief, unlike the Restatement or the earlier 
model acts. 210 Furthermore, "[j]udgments for civil damages given in 
a penal proceeding, if otherwise entitled to recognition and 
enforcement, come within" the scope of the ALI Proposed Statute, 
but such judgments fall outside both the 1962 Act and the 2005 
Act.211 Some types of admiralty and maritime matters also fall 
within the terms of the ALI Proposed Statute. 212 

B. Section 2 - General Provisions on Recognition and 
Enforcement 

Judgments that fall within the scope of the ALI Proposed 
Statute are to be enforced in accordance with the terms of the statute, 
regardless of whether the action is brought in state or federal 
court. 213 Once enacted, the ALI Proposed Statute would therefore 
supersede state legislation in this area of law, including statutes 
based on the 1962 Act and the 2005 Act.214 

The ALI Proposed Statute reflects a pro-enforcement bias 
that eliminates the possibility of any merit-based review of the 

art. 5(1)(e); ALI, supra note 22, 1 reporters' note 2(b), at 33; STRONG, supra note 
1, at 79-82.  

209. See ALI, supra note 22, 1 cmt. b, at 30; see also 2005 ACT, supra 
note 71; 1962 ACT, supra note 67.  

210. See ALI, supra note 22, 1 cmt. b, at 30 (discussing the scope of the 
proposed statute's coverage, including judgments granting injunctive or 
declaratory relief); supra notes 71-84 and accompanying text.  

211. ALI, supra note 22, 1 reporters' note 1, at 32; see also 2005 ACT, 
supra note 71, 3(b); 1962 ACT, supra note 67, 1(2).  

212. See ALI, supra note 22, 1 reporters' note 2(a), at 31-32.  
213. See id. 2, cmt. a, at 35-36, 36.  
214. See id. 2, cmt. a, at 35-36; see also 2005 ACT, supra note 71; 1962 

ACT, supra note 67.
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foreign judgment. 215 Although the ALI Proposed Statute operates in 
a manner reminiscent of the Full Faith and Credit Clause of the U.S.  
Constitution, the two mechanisms are not identical. 216 

Most judgments falling under the terms of the ALI Proposed 
Statute are subject to a mandatory duty of enforcement and 
recognition.m However, "[j]udgments for taxes, fines, and penalties 
may [only] be recognized and enforced" under the ALI Proposed 
Statute on a discretionary basis. 218 While this approach introduces a 
degree of uncertainty, it is also more expansive than previous 
enactments, since the ALI allows U.S. courts to enforce judgments 
of this type for the first time, provided that they are non-penal in 
nature.219 However, the ALI keeps concerns about excessive 
uncertainty and undue expansiveness in check by suggesting that 
U.S. courts should only enforce these types of judgments on a 
reciprocal basis. 220 

Declaratory judgments and orders for injunctive or similar 
relief are also only enforceable on a discretionary basis. 221 Although 
the element of discretion makes enforcement somewhat difficult to 
predict, the ALI believed it important to find a way to support certain 
measures, such as "Mareva injunctions" (freezing orders), that are 

215. See ALI, supra note 22, 2 cmt. d, at 37; see also id. 5 cmt. c, at 59, 
reporters' note 2, at 69-70. Among other things, parties cannot raise defenses 
based on claims that U.S. courts would have come to a different conclusion about 
the choice of operative law or that the foreign court chose and misapplied U.S.  
law. See id. 2 cmt. e, at 37. However, failure to comply with a valid choice of 
law clause could lead to non-enforcement as a matter of public policy. See id.  

216. Compare U.S. CONST. art. IV, 1 (requiring that full faith and credit be 
given by a state to all other states), with ALI, supra note 22, 2 cmt. c, at 36-37 
(discussing interstate cooperation). For example, the ALI Proposed Statute 
includes a general public policy defense, whereas the Full Faith and Credit Clause 
does not. See U.S. CONST. art. IV, 1; ALI, supra note 22, 2 cmt. c, at 37.  

217. See ALI, supra note 22, 2 cmt. f, at 38.  
218. Id. 2 cmt. f, at 35; see also id. 2 reporters' note 1, at 39-41 

(reporters' note 2(1)).  
219. See id. 2 cmt. f, at 38; see also supra notes 70, 75 and accompanying 

text.  
220. See ALI, supra note 22, 2 cmt. f, at 38 (stating "if a foreign state 

enforces tax judgments or administrative orders issued in the United States, a court 
in the United States correspondingly may recognize and enforcement judgments or 
orders of that state"); see also infra notes 395-412 and accompanying text.  

221. See ALL, supra note 22, 2, at 35.
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used by foreign courts to increase the effective enforcement of 
money judgments. 222  However, the ALI anticipates that 
"interpretation of foreign-court injunctions, and particularly of their 
intended territorial scope, will require special care." 223 

Although the ALI Proposed Statute is pro-enforcement, it 
avoids an overly permissive. attitude toward the recognition and 
enforcement of a foreign judgment by indicating that an action must 
be brought "within 10 years from the time the judgment becomes 
enforceable in the rendering state, or in the event of an appeal, from 
the time when the judgment is no longer subject to ordinary forms of 
review in the state of origin." 224 Actions may be brought while an 
appeal is pending.225 

The ALI.Proposed Statute is not the first time a limitations 
period has been adopted in this area of law.226 However, the ALI is 
somewhat unusual in that it does not refer to the limitations period in 
the state where the judgment was originally rendered.227 

Together, Sections 1 and 2 of the ALI Proposed Statute 
illustrate a number of key differences between the ALI's approach to 
the recognition and enforcement of foreign judgments and existing 
law.228 The innovations appear to be well balanced, for although the 
ALI clearly expands the number and type of judgments that are 
eligible for recognition and enforcement and allows for a certain 

222. See id. 2 cmt. g, at 38-39; see also David Capper, The Need for 
Mareva Injunctions Reconsidered, 73 FORDHAM L. REv. 2161, 2162 (2005) ("A 
Mareva injunction is an interlocutory (normally ex parte) injunction restraining a 
defendant in civil litigation from disposing of assets so as to render itself judgment 
proof. It operates in personam against the defendant.").  

223. ALI, supra note 22, reporters' note 2(2), at 42. Special procedures are 
used in these cases. See id. 2 cmt. g, at 39; see also infra notes 447-478 and 
accompanying text.  

224. ALI, supra note 22, 2(c), at 35-36.  
225. See id. 2 cmt. h, at 39. Both the 2005 and 1962 Acts allow a stay of 

proceedings pending an appeal in the foreign court. See 2005 ACT, supra note 71, 
8; 1962 ACT, supra note 67, 6.  

226. The 2005 Act requires enforcement actions to be brought either during 
the time the judgment is in effect in the home jurisdiction or within fifteen years of 
the time the judgment became effective in that state, whichever is earlier. 2005 
ACT, supra note 71, 9; see also ALI, supra note 22, 2 reporters' note 3, at 43.  

227. Historically, U.S. courts have typically declined enforcement if a 
foreign judgment is outside the limitations period in the sending state. See ALI, 
supra note 22, 2 reporters' note 3, at 42.  

228. See id. 2 reporters' note 3, at 29-43.
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amount of judicial discretion (thereby introducing an element of 
uncertainty), the proposed statute also establishes clear boundaries 
and predictability through the use of an explicit limitations period 
and reciprocity requirement. This new approach would seem highly 
beneficial to U.S. parties and interests, since it takes into account the 
realities of contemporary commercial practice (such as the ability of 
potential judgment debtors to hide their assets quickly and efficiently 
through instantaneous electronic transfers) and minimizes the need 
for U.S. parties (who may have obtained declaratory relief in a 
foreign action) to relitigate a matter that has already been adjudicated 
in their favor.  

C. Section 3 -Effect of a Foreign Judgment 

Foreign judgments that meet the standards outlined in the 
ALI Proposed Statute are not only entitled to recognition and 
enforcement of a judgment with respect to issues of liability but also 
with respect to damages, interest, costs, attorneys' fees, and other 
sorts of permissible relief.229 This feature does not appear in either 
the 1962 Act or the 2005 Act, although it is largely analogous to the 
approach taken under the Full Faith and Credit Clause of the U.S.  
Constitution.23 If damages are payable in a foreign currency, then 
the U.S. court may order payment either in that currency or in U.S.  
dollars.2 3 ' 

229. See id. 3(a), at 43.  
230. See U.S. CONST. art. IV, 1; ALI, supra note 22, 3 cmt. a, at 45; see 

also Somportex Ltd. v. Phila. Chewing Gum Corp., 453 F.2d 435, 443 (3d Cir.  
1971); 2005 ACT, supra note 71; 1962 ACT, supra note 67.  

231. See ALI, supra note 22, 3(a), at 43-44 ("If the foreign judgment 
orders payment in a foreign currency, a court in the United States may order 
payment in that currency or in United States dollars... ."). The conversion rate 
would reflect the time of the entry of judgment of enforcement, similar to other 
enactments. See id. 3 cmt. b, at 45 (discussing exchange rate calculations); see 
also U.C.C. 3-107 (2012); N.Y. JuD. LAW 27(b) (McKinney 2013). This issue 
was subject to a number of discrepancies under state law. See ALI, supra note 22, 

3 cmt. a, at 45, cmt. c, at 45-46 (citing Semportex Ltd., 453 F.2d at 443).
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Default judgments may be recognized and enforced under the 
ALI Proposed Statute in much the same way as judgments that have 
been fully contested.232 The only difference is that recognition and 
enforcement of a default judgment is only proper so long as 

(i) the rendering court had jurisdiction over the 
defendant in accordance with the law of the state or 
origin of the judgment; (ii) the defendant was served 
with initiating process in accordance with the law of 
the state of origin; and (iii) the rendering court had 
jurisdiction over the defendant on a basis not 
unacceptable to the United States under 6 .of [the 
ALI Proposed Statute]. 2 3 3 

This approach allows judgment debtors under a default 
judgment to contest enforcement and recognition in the United States 
on the grounds of U.S. public policy or other criteria defined in the 
ALI Proposed Statute. 23 

The ALI's approach to default judgments is a significant 
improvement over the 2005 Act and the 1962 Act, which are largely 
silent regarding this issue.235 Not only does the ALI Proposed 
Statute specifically identify the circumstances in which a default 
judgment can be recognized and enforced, but the formulation is also 
designed to make sure that the default judgment debtor has the 
opportunity to raise all defenses that would be persuasive to a U.S.  
court in a contested hearing.  

232. See ALI, supra note 22, 3 cmt. c, at 45-46 (discussing defendant's 
ability to challenge enforcement of a default judgment).  

233. Id. 3(b), at 44; see also infra notes 269-394 and accompanying text 
(discussing Sections 5 and 6 of the ALI Proposed Statute).  

234. See ALI, supra note 22, 3 cmt. c, at 45-46; see also Ackermann v.  
Levine, 788 F.2d 830, 842 (2d Cir. 1986) (holding that a foreign default judgment 
can be challenged by a public policy defense); infra notes 269-394 and 
accompanying text.  

235. References to non-appearance are minimal in the two model acts. See 
2005 ACT, supra note 71, 5(a)(2) (stating a foreign judgment cannot be refused 
recognition for lack of personal jurisdiction if the defendant appeared voluntarily); 
1962 ACT, supra note 67, 5(a)(2) (same).
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This section of the ALI Proposed Statute also introduces 
issues relating to the burden of proof.236 For example, the party 
resisting recognition or enforcement bears the initial burden of 
challenging the jurisdiction of the court rendering the judgment. 237 

If a credible challenge is raised, then the party relying on the 
judgment must show that the original court had jurisdiction and 
complied with all necessary due process requirements. 238 However, 
defaulting in the U.S. court does not result in an automatic victory 
for the party seeking enforcement or recognition. Instead, the party 
relying on the judgment must make the necessary showing relating to 
the jurisdiction of the rendering court even if the party against whom 
the judgment is brought does not appear in the U.S. court. 239 

Although most authority in this field focuses on recognition 
and enforcement of a foreign judgment that has been rendered after a 
contested or default proceeding, it is also possible for parties to seek 
recognition of a judgment dismissing the dispute. 240 According to 
the ALI Proposed Statute, "[a] judgment of dismissal rendered by a 
foreign court, if otherwise entitled to recognition, shall be treated in 
the same way as a judgment for the defendant," subject to certain 
conditions.241 For example, no preclusive effect will arise in cases 
involving dismissals based on the lack of jurisdiction or as a result of 
any time limitations, unless the party seeking to rely on the dismissal 
shows "that the claim is extinguished under the law applied to the 
claim by the rendering court."2 2 Furthermore, the ALI suggests that 
a U.S. court should not give preclusive effect to a foreign judgment 
if the dismissal in the foreign court is akin to a dismissal without 
prejudice in a U.S. court, such as, for example, a dismissal on the 
basis of "defective service, failure to pay the required filing fees, 

236. The 2005 Act includes some provisions relating to the burden of proof.  
See 2005 ACT, supra note 71, 3(c), 4(d); see also 1962 ACT, supra note 67.  

237. See ALI, supra note 22, 3(c), at 44.  
238. See id.  
239. See id.  
240. See RESTATEMENT (SECOND) OF JUDGMENTS 19-20 (1982).  
241. ALI, supra note 22, 3(d), at 44-45.  
242. Id.
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failure to post security, failure to join required parties, or similar 
defects." 2 4 3 

The ALI's approach to preclusion in cases involving 
judgments based on a dismissal differs somewhat from the approach 
adopted in other sorts of matters. 244 In most situations, the scope of 
preclusion is defined by the law of the country rendering the 
judgment rather than by the ALI Proposed Statute. 245 However, an 
alternative approach appears necessary in this context because of the 
difficulties associated with determining whether the foreign 
dismissal is akin to a U.S. dismissal with prejudice. 246 When 
considering that issue, U.S. courts would be well advised to adopt a 
functional methodology, since functionalism is designed to 
overcome any superficial differences between the common law and 
civil law traditions. 247 

D. Section 4 - Preclusion and Challenges to the 
Jurisdiction of the Rendering Court 

As a general rule, the ALI Proposed Statute gives a foreign 
judgment the same preclusive effect that the judgment would receive 
in its home jurisdiction.248 The only exception is if the judgment 
arises out of certain types of dismissals (as described in Section 3) or 
if "the rule of preclusion applicable in the state of origin would be 
manifestly incompatible with a superior interest in the United States 
in adjudicating or not adjudicating the claim or issue in question." 249 

243. Id. Dismissals relating to the lack of timeliness can be particularly 
problematic. See id. 3 reporters' note, at 47.  

244. See id. 3 cmt. d, at 46-47 (discussing the preclusive effect of a 
judgment).  

245. See id. 3 cmt. d, at 46; see infra notes 245-258 and accompanying 
text (describing Section 4 of the ALI Proposed Statute).  

246. See ALI, supra note 22, 3 cmt. d, at 46 (discussing preclusion issues 
regarding foreign dismissals).  

247. See Ralf Michaels, The Functional Method of Comparative Law, in 
THE OXFORD HANDBOOK OF COMPARATIVE LAW 339, 342, 357 (Mathias Reiman 
& Reinhard Zimmerman eds., 2006).  

248. See ALI, supra.note 22, 4(a)-(b), at 47-48 (stating that, with only a 
few enumerated exceptions, "a foreign judgment that meets the standards set out in 
this Act shall be given the same preclusive effect by a court in the United States 
that the judgment would be accorded in the state of origin").  

249. Id.
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One way that the United States might have an interest in the scope of 
preclusion is if the foreign judgment were based on U.S. law.250 

U.S. courts could experience some difficulties in ascertaining 
the appropriate scope of preclusion, given the amount of variation in 
the way different countries approach such matters. 251 However, 
defining the scope of preclusion with reference to the law of the 
country in which the judgment originated creates a degree of 
consistency and predictability that does not currently exist in the 
United States.252 For example, even those states that rely on 
principles of U.S. domestic law to determine the scope of preclusion 
(as recommended by the 2005 Act)253 have experienced a significant 
number of problems in practice. 254 

Under the ALI Proposed.Statute, the party seeking to rely on 
the foreign judgment has the burden of proof for demonstrating the 
scope of preclusion under foreign law.255 This approach makes a 
great deal of sense, since the party seeking enforcement should be 
particularly well placed to understand the scope of preclusion under 
the law of the country rendering the judgment. This technique also 
mirrors methods used in the domestic context under the Full Faith 
and Credit Clause and related . statutes. 256  Nevertheless, 
commentators have expressed concern about whether and to what 

250. See id. 4 cmt. b, at 49 (recognizing U.S. interest when foreign 
judgment implicates.U.S. law).  

251. See supra note 141 and accompanying text. For example, issue 
preclusion (also referred to as collateral estoppel) is not necessarily recognized in 
all jurisdictions. See ALI, supra note 22, 4 reporters' note 1, at 51-52.  

252. See ALI, supra note 22, 4 reporters' note 1, at 51-52; id. note 3, at 
53-54.  

253. See 2005 ACT, supra note 71, 7(1) (indicating a foreign judgment is 
"conclusive between the parties to the same extent as the judgment of a sister state 
entitled to full faith and credit in this state would be conclusive").  

254. See ALI, supra note 22, 4 reporters' note 1, at 51-52; see also id. 4 
reporters' note 3, at 53-54. The 1962 Act does not even discuss matters of 
preclusion. See 1962 ACT, supra note 67; see also RESTATEMENT OF CONFLICTS, 

supra note 52, 98.  
255. See ALI, supra note 22, 4(a), at 47-48.  
256. See U.S. CONST. art. IV, 1 (requiring full faith and credit among 

states); 28 U.S.C. 1738 (2013) (same), see also ALI, supra note 22, 4 cmt. a, at 
49 ("The basic rule of preclusion adopted . . . in this section is the same as . ..  

required in the domestic context by the Full Faith and Credit Clause of the 
Constitution and the implementing statute .... ").
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extent U.S. judges are in a position to determine the scope of 
preclusion under foreign law.257 

One downside to the ALI's approach to preclusion is the 
possibility that courts will rely too heavily on language indicating 
that the foreign rule of preclusion is applicable unless it is 
"manifestly incompatible with a superior interest in the United 
States," 258 thereby allowing the exception to swallow the rule.259 

However, that seems to be a risk that will have to be taken, since it is 
unlikely that the ALI Proposed Statute would be adopted by 
Congress absent this sort of escape clause. 260 

Section 4 of the ALI Proposed Statute also introduces a 
number of issues relating to challenges to the jurisdiction of the 
rendering court at the time of the original proceeding. 26 1 For 
example, if the judgment debtor appears in the rendering court at the 
time of the original proceeding and challenges the jurisdiction of the 
rendering court, then the foreign court's findings of fact and legal 
determinations are considered conclusive.262  However, this 
determination does not forestall the party resisting recognition or 
enforcement in the United States from attempting to show that the 
jurisdiction of the original court was unacceptable under Section 6 of 
the ALI Proposed Statute. 2 63 

If the judgment debtor appears in the rendering court but does 
not enter a jurisdictional challenge, then the party resisting 
enforcement or recognition in the United States may not challenge 

257. See, e.g., Tanya J. Monestier, Transnational Class Actions and the 
Illusory Search for Res Judicata, 86 TUL. L. REV. 1, 78-79 (2011) (discussing 
class actions).  

258. ALI, supra note 22, 4(a), at 47-48; see also supra notes 250-257 and 
accompanying text.  

259. The ALI describes the numerous difficulties associated with 
international preclusion and identifies several possible ways U.S. courts might rely 
on the exception to the general rule. See ALI, supra note 22, 4 cmt. b, at 49-50; 
see also id. 4 reporters' notes 2-3, at 52-54.  

260. See id. 4(a), at 47-48.  
261. See id. 4(b)-(c), at 48.  
262. See id. 4(b), at 48.  
263. See id. (allowing parties to renew objections in U.S. courts against the 

foreign tribunal's jurisdiction); see also infra notes 372-394 and accompanying 
text.
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the jurisdiction of the foreign court under foreign law.2 64 However, 
that party may nevertheless attempt to demonstrate that the rendering 
court's jurisdiction is unacceptable under Section 6 of the ALI 
Proposed Statute. 265 

The ALI's approach is somewhat similar to that used in cases 
involving sister-state judgments in the domestic context. 2 66 

However, the ability to challenge recognition or enforcement under 
Section 6 of the ALI Proposed Statute introduces a somewhat novel 
element. 2 67 

Together, Sections 3 and 4 of the ALI Proposed Statute 
provide a much more predictable and comprehensive approach to the 
preclusive effect of foreign judgments than currently exists in U.S.  
courts.268 Although some difficulties could arise as a result of 
provisions requiring U.S. courts to look to the scope of preclusion 
used in the country whence the judgment originated (since U.S.  
courts may be less than familiar with foreign law and legal 
principles), the ALI's methodology introduces a welcome level of 
clarity into the process, since the parties will always know where the 
judgment was rendered (and thus what law governs the issue of 
preclusion), even if they do not know where the judgment will be 
recognized and enforced. Furthermore, the ALI has addressed a 
number of issues (such as dismissals and defaults) that are not 
adequately covered under existing U.S. law.  

E. Section 5 - Standards for Non-Recognition and Non
Enforcement 

Section 5 sets forth the basic terms on which a foreign 
judgment can be refused recognition and enforcement under the ALI 
Proposed Statute and, in conjunction with Section 7, reflects the only 

264. See ALI, supra note 22, 4(b), at 48 (requiring parties to challenge the 
foreign court's jurisdiction before challenging it in the United States).  

265. See id. 4(b), at 48; see also infra notes 372-394 and accompanying 
text.  

266. See ALI, supra note 22, 4 reporters' note 4, at 54-55.  
267. See id. (discussing jurisdictional challenges under U.S. standards set 

out in Section 6); see also infra notes 372-394 and accompanying text.  
268. See ALI, supra note 22, 3-4, at 43-55.
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grounds upon which recognition or enforcement may be refused.26 9 

This approach provides a great deal of finality and makes it 
impossible, for example, to argue that the foreign judgment was 
"inadequate or excessive, or that the claim on which the foreign 
judgment was based or the relief granted is not known in the United 
States or in the state where recognition or enforcement is sought."270 

The section is broken into four basic parts: mandatory non
recognition and -enforcement (subsection a), recognition and 
enforcement in the face of a forum selection clause (subsection b), 
discretionary non-recognition and -enforcement (subsection c), and 
burdens of proof (subsection d).27 1 Given the importance of this 
particular provision, it is useful to consider each element in detail.  

1. Mandatory Grounds 

The ALI Proposed Statute identifies six different 
circumstances that will result in the mandatory non-recognition or 
enforcement of a foreign judgment in the United States. 272 They 
include judgments that were rendered: 

* by a "system (whether national or local) that does not 
provide impartial tribunals or procedures compatible 
with fundamental principles of fairness;" 

" "in circumstances that raise substantial and justifiable 
doubt about the integrity of the rendering court with 
respect to the judgment in question;" 

* "on a basis of jurisdiction" that is "unacceptable" 
under Section 6 of the ALI Proposed Statute; 

" "without notice reasonably calculated to inform the 
defendant of the pendency of the proceeding in a timely 
manner;" or 

269. See id. 5, at 55-58; see also id. 5 cmt. b, at 58.  
270. Id. 5 cmt. b, at 58. The one exception is if the judgment is repugnant 

to the public policy of the United States or an individual state. See supra notes 
260-266 and accompanying text.  

271. See ALI, supra note 22, 5, at 55-58.  
272. See id. 5(a), at 55-56.
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" through "fraud that had the effect of depriving the party 
resisting recognition or enforcement of adequate 
opportunity to present its case to the court." 273 

Judgments will also be deemed non-recognizable and -enforceable if 
they are "repugnant to the public policy of the United States, or to 
the public policy of a particular state of the United States when the 
relevant legal interest, right, or policy is regulated by state law."2 74 

Although the - basic principles of non-recognition 
and -enforcement under the ALI Proposed Statute are reminiscent of 
those outlined under the 1962 Act, 2005 Act, and Restatement, some 
differences do arise. 275  Each ground of non-recognition 
and -enforcement is considered in turn.  

273. Id.  
274. Id.  
275. See 2005 ACT, supra note 71, 4; 1962 ACT, supra note 67, 4; ALI, 

supra note 22, 5(a), at 55-56; RESTATEMENT (THIRD) OF FOREIGN RELATIONS, 

supra note 77, 481 (1987).
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a. Fairness 

The first area of discussion involves the criteria surrounding 
the fairness of the foreign proceeding. 276 One of the more significant 
innovations of the 2005 Act was the principle that a court could 
refuse enforcement and recognition of a foreign judgment because 
"the specific proceeding in the foreign court. . . was not compatible 
with the requirements of due process of law." 277 The ALI declined 
to focus on individualized concerns in this way and instead 
concentrates on systemic problems so as to promote a more 
pro-enforcement regime. 278 Although some commentators have 
criticized the ALI for adopting this approach on the grounds that it 
does not allow (or require) courts to take U.S. principles of due 
process properly into account, other observers have expressed fewer 
concerns based on the belief that it is improper to impose U.S.  
constitutional values on foreign countries through the recognition 
and enforcement process. 279 

The standards for unfairness under the ALI Proposed Statute 
appear to be the same as those enunciated in Hilton v. Guyot.28 0 

Therefore, there needs to be an "opportunity for a full and fair trial 
abroad before a court of competent jurisdiction," with "regular 
proceedings," sufficient notice, an "impartial administration of 
justice" as between nationals and non-nationals, and the absence of 
"either prejudice . . . or fraud." 28 1 The foreign court does not need to 
adopt procedures similar to those in use in the United States so long 
as the foreign proceedings comply with what Judge Richard Posner 

276. Due process is a significant concern in this area of law. See Brand, 
supra note 6, at 82 (suggesting that U.S. jurisdictional rules are based on 
protecting the due process rights of the defendant, not on access to justice); 
Carodine, supra note 26, at 1162-64 (discussing the notion of international due 
process); Luthin, supra note 11, at 125-36 (discussing due process issues arising in 
the recognition of foreign judgments).  

277. 2005 ACT, supra note 71, 4(c)(8).  
278. See ALI, supra note 22, 5 cmt. c, at 58-59, reporters' note 2, at 68

70.  
279. See Carodine, supra note 26, at 1246; Luthin, supra note 11, at 132-34; 

Mark D. Rosen, Exporting the Constitution, 53 EMORY L.J. 171, 186-209 (2004); 
Whytock & Robertson, supra note 12, at 1516.  

280. See 159 U.S. 113, 202 (1895); ALI, supra note 22, 5 cmt. c, at 58-59; 
supra note 56 and accompanying text.  

281. Hilton, 159 U.S. at 202-03.
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has called the "international concept of due process." 282 Thus, under 
the ALI approach, "[a] judicial system may fail to meet the criteria 
of fairness in general, or in its treatment of particular classes of 
litigants, such as Jews in Germany under Hitler or blacks in South 
Africa under apartheid." 283 

The challenge to the fairness of the foreign legal system may 
focus on either national or local concerns and can be based on 
"general knowledge or judicial notice, and without formal proof." 28 4 

As with other defenses described in this section, the ALI places the 
burden of proof on the judgment debtor.285 

b. Corruption and Lack of Integrity 

Although the ALI focuses on systemic concerns in the area of 
due process, issues relating to judicial corruption and lack of 
integrity consider the actions of the rendering court, rather than the 
foreign judicial system as a whole.286 To assert a successful defense 
under this provision, the party resisting recognition or enforcement 
must not only show corruption in the underlying proceeding but must 
also demonstrate the probable effect of the lack of integrity on the 
outcome of the dispute. 287 Furthermore, "[i]n ruling that the burden 
has been satisfied, the court in the United States must explain the 
reasons for its doubt about the integrity of the judgment in 
question." 288 

282. Soc'y of Lloyd's v. Ashenden, 233 F.3d 473, 477 (7th Cir. 2000); see 
also ALI, supra note 22, 5 cmt. c, at 60, reporters' note 2, at 68-69.  

283. ALI, supra note 22, 5 reporters' note 2, at 70.  
284. Id. 5 cmt. c, at 58. However, many of the methods of proof currently 

used will likely be deemed sufficient under the ALI regime. See supra note 98 and 
accompanying text.  

285. See ALI, supra note 22, 5 reporters' note 2, at 70.  
286. See id. 5 cmt. d, at 60 ("[T]he burden is on the person resisting 

recognition or enforcement of the foreign judgment to show circumstances that 
raise substantial and justifiable doubt about the integrity of the rendering court.").  
There is some inconsistency between the comments and the reporters' notes, with 
the latter suggesting that the impropriety in question could relate to systemic 
corruption or corruption in the proceedings giving rise to the judgment pending in 
U.S. court. Compare id. with id. 5 reporters' note 3, at 70.  

287. See id. 5 cmt. d, at 60.  
288. Id.
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The ALI Proposed Statute is not the first enactment to deny 
recognition and enforcement to a judgment rendered in the face of 
potential corruption. 289  The 2005 Act has a similar provision, 
although the 2005 Act speaks of "substantial doubt about the 
integrity of the rendering court" rather than "substantial and 
justifiable doubt." 290 In focusing on these issues, the ALI Proposed 
Statute and the 2005 Act are addressing growing concerns about the 
high rate of judicial corruption in many countries.291 Notably, the 
ALI's emphasis on individualized harm under this subsection may 
alleviate any uneasiness relating to the absence of an individualized 
focus under the due process provision.292 

c. Lack of Jurisdiction 

The ALI prohibits recognition and enforcement of a 
judgment if the basis on which the rendering court took jurisdiction 
over the initial matter is deemed unacceptable under Section 6(a) of 
the ALI Proposed Statute. 293 This provision is discussed in more 
detail below.2 94 

As a general rule, "any basis of jurisdiction that would meet 
the requirements of due process if asserted in an action in the United 
States will meet the requirements of jurisdiction for recognition or 
enforcement of a foreign judgment." 295 Furthermore, a party may 
usually only challenge the jurisdiction of the rendering court 
pursuant to the principles set forth in Section 6 of the ALI Proposed 

289. See id. 5(a)(ii), at 55.  
290. 2005 ACT, supra note 71, 4(c)(7) (allowing non-recognition 

or -enforcement in cases where "the judgment was rendered in circumstances that 
raise substantial doubt about the integrity of the rendering court with respect to the 
judgment"); ALI, supra note 22, 5(a)(ii), at 55; see also id. 5 cmt. d, at 60. The 
ALI's approach appears somewhat more rigorous than that of the 2005 Act, which 
is in keeping with the ALI's pro-enforcement bias. See id.; see also 2005 ACT, 
supra note 71.  

291. See ALI, supra note 22, 5 reporters' note c, at 70; see also supra 
notes 33-34 and accompanying text.  

292. See supra note 286 and accompanying text.  
293. See ALI, supra note 22, 5 cmt. e, at 60-61; see also infra notes 

379-402 and accompanying text.  
294. See infra notes 372-394 and accompanying text.  
295. ALI, supra note 22, 5 cmt. e, at 61.
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Statute.29 6 The one exception is if the judgment in question was 
obtained by default.29 7  In that case, "the judgment debtor may 
challenge the judicial jurisdiction of the rendering court both under 
the law of the state of origin and under the standards of 6."298 

d. Notice 

The ALI Proposed Statute's provision on notice is largely 
unremarkable, given that it echoes the language reflected in both the 
2005 Act and the 1962 Act.2 9 9 However, the ALI makes insufficient 
notice a mandatory ground for non-recognition and -enforcement, 300 

whereas the 2005 Act and the 1962 Act indicate that problematic 
notice merely constitutes a discretionary grounds for non-recognition 
or -enforcement. 301 The ALI's approach not only has the benefit of 
increased clarity and predictability, it also helps offset any charges 
that the ALI is being too permissive in its attitude towards the 
recognition and enforcement of foreign judgments.  

e. Fraud 

The ALI Proposed Statute requires U.S. courts to deny 
recognition and enforcement to judgments involving "extrinsic 
fraud." 3 02 This approach makes sense, given that those situations 
involve foreign courts that merely have."colorable jurisdiction" over 

296. See id. 5 reporters' note 4, at 71-72 (discussing the defense of lack of 
judicial jurisdiction of the rendering court).  

297. See id.  
298. Id. 5cmt. 4, at 72.  
299. Compare id. 5(a)(iv), at 55-56 (requiring non-recongition when "the 

judgment was rendered without notice reasonably calculated to inform the 
defendant of the pendency of the proceeding in a timely manner"), with 2005 ACT, 
supra note 71, 4(c)(1) (discussing situations in which "the defendant in the 
proceeding in the foreign court did not receive notice of the proceeding in 
sufficient time to enable the defendant to defend"), and 1962 ACT, supra note 67, 

4(b)(1) (same).  
300. ALI, supra note 22, 5(a)(iv), at 56.  
301. See 2005 ACT, supra note 71, 4(c)(1); 1962 ACT, supra note 67, 

4(b)(1) 
302. ALI, supra note 22, 5 cmt. g, at 62.
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the parties or the dispute. 303 Claims of "'intrinsic' fraud. . . will not 
normally defeat recognition or enforcement in a court in the United 
States, since such an assertion should have been raised in the 
rendering court." 3 04 

Comparative analysis suggests that the ALI's approach is 
superior to existing laws in a number of different ways.305 For 
example, although a foreign judgment rendered in the face of "fraud 
that deprived the losing party of an adequate opportunity to present 
its case" may be denied recognition or enforcement under the 2005 
Act, that provision speaks only of judicial discretion rather than a 
mandatory duty. 3 06 The 1962 Act similarly allows non-recognition 
and -enforcement of a foreign judgment arising out of fraud, but only 
on a discretionary basis. 307 The 1962 Act is also somewhat 
ambiguous in that it only refers to fraud as a general concern without 
any further distinguishing factors. 308 Thus, the ALI Proposed Statute 
not only takes a more rigorous stance towards judgments arising out 
of the most problematic types of wrongdoing (in that the ALI 
requires non-recognition and -enforcement in cases involving 
extrinsic fraud), it also provides a more clear and predictable 
approach to these sorts of analyses by eliminating the element of 
discretion.3 09 

303. Long v. Shorebank Dev. Corp., 182 F.3d 548 (7th Cir. 1999); see also 
Falcon v. Faulkner, 567 N.E.2d 686, 694-95 (I1. App. Ct. 1991) ("The classic 
definition of 'extrinsic fraud' refers to situations where 'the unsuccessful party has 
been prevented from exhibiting fully his case . . . as by keeping him away from 
court . . . or where the defendant never had knowledge of the suit."') (quoting 
United States v. Throckmorton, 98 U.S. 61, 65-66 (1878)).  

304. ALI, supra note 22, 5 cmt. g, at 62 (citing false testimony in a foreign 
proceeding and introduction of a forged document as examples of "intrinsic 
fraud"); see also John Sanderson & Co. (Wool) Pty. v. Ludlow Jute Co., 569 F.2d 
696, 697-98 (1st Cir. 1978) ("When an action is brought in a court of this country, 
by a citizen of a foreign country against one of our own citizens .. . and the 
foreign judgment appears to have been rendered by a competent court ... it should 
be held conclusive on the merits .... ").  

305. See ALI, supra note 22, 5(a)(v), at 56.  
306. 2005 AcT, supra note 71, 4(c)(2).  
307. See 1962 AcT, supra note 67, 4(b)(2).  
308. See id.  
309. See ALI, supra note 22, 5 cmt. 6, at 73.
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f Public Policy 

Existing laws relating to the recognition or enforcement of a 
foreign judgment all include a public policy provision, and the ALI 
Proposed Statute is no exception.310 However, the language adopted 
by the ALI is somewhat different from that seen elsewhere, in that 
the ALI Proposed Statute indicates that the violation of public policy 
constitutes a mandatory, rather than discretionary, ground for non
recognition and -enforcement. 311 

The scope of the ALI Proposed Statute's public policy 
provision is similar to that of the 2005 Act and the Restatement, in 
that the ALI makes reference to the public policy relating to both the 
judgment and the claim on which the judgment is based. 312 The 
1962 Act, on the other hand, only, refers to public policies relating to 
the cause of action and is therefore narrower than the ALI Proposed 
Statute. 3 13 

The standard for making out a defense based on public policy 
is quite high under existing case law,314 and the ALI Proposed 

310. See 2005 ACT, supra note 71, 4(c)(3); 1962 ACT, supra note 67, 
4(b)(3); RESTATEMENT (THIRD) OF FOREIGN RELATIONS 482(2)(d) (1987); 

ALI, supra note 22, 5(a)(vi), at 56.  
311. See 2005 ACT, supra note 71, 4(c)(3); 1962 ACT, supra note 67, 

4(b)(3); RESTATEMENT OF FOREIGN RELATIONS, supra note 77, 482(2)(d); ALI, 
supra note 22, 5(a)(vi), at 56.  

312. See 2005 ACT, supra note 71, 4(c)(3); 1962 ACT, supra note 67, 
4(b)(3); RESTATEMENT (THIRD) OF FOREIGN RELATIONS 482(2)(d) (1987); 

ALI, supra note 22, 5 cmt. h, at 63; Stewart, supra note 11, at 188. For example, 
under the ALI approach, an award as to interest (i.e., an issue specific to the 
judgment in question) could provide the basis for a defense based on public policy 
as much as a quality of the underlying claim. See ALI, supra note 22, 5 cmt. h, 
at 63.  

313. See 1962 ACT, supra note 71, 4(b)(3); ALI, supra note 22, 5 cmt. h, 
at 63.  

314. See Parsons & Whittemore Overseas Co. v. Socit6 Gnrale de 
L'Industrie du Paper (RAKTA), 508 F.2d 969, 974 (2d Cir. 1974) (discussing the 
invocation of public policy defenses and narrow construction of those defenses); 
Loucks v. Standard Oil Co., 120 N.E. 198, 202 (N.Y. 1918) (discussing public 
policy defense)
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Statute is likely to use a similar standard.315  The "guiding 
definition" indicates that the public policy defense is only applicable 
if recognizing or enforcing a foreign judgment "would violate some 
fundamental principle of justice, some prevalent conception of good 
morals, some deep-rooted tradition of the common weal." 316 This 
approach significantly narrows the range of allegations that could 
support a defense based on public policy. For example, a party 
would be unable to assert a public policy defense based solely on the 
notion that the underlying claim is not one that could have been 
asserted in the place where recognition or enforcement is now being 
sought. 3 17 

The ALI reporters take the view that parties cannot assert a 
general public policy defense for any behavior that is covered 
elsewhere in the ALI Proposed Statute. 318 In this, the ALI differs 
somewhat from existing law, since parties have sometimes been able 
to assert both generalized and specialized claims relating to the same 
issue. 3 19 Going forward, parties will also be unable to rely on the 
public policy exception to assert certain First Amendment-based 
defenses to the recognition and enforcement of judgments involving 
allegedly defamatory material published on the internet, since these 
sorts of concerns are now covered by subject-specific legislation.32 0 

Courts considering a public policy defense may face some 
conflict-of-laws concerns if the party asserting the defense is relying 
on individual state (as opposed to national) policies or regulations, 
since the U.S. state with the most compelling interest in the events 
and parties may not be the place where the action to recognize or 

315. See ALI, supra note 22, 5 reporters' note 7(a), at 75 (suggesting that 
public policy is offended if the subject matter of the judgment arouses local 
opposition to enforcement); Stewart, supra note 11, at 188.  

316. Loucks, 120 N.E. at 202. Interestingly, the public policy defense could 
be based on a principle of international law. See ALI, supra note 22, 5 cmt. h, at 
63.  

317. See ALI, supra note 22, 5 reporters' note 7(a), at 74.  
318. See id. 5 cmt. h, at 63.  
319. See id. However, the ALI Proposed Statute "preserves a residual 

authority in the court to decline to enforce a judgment that appears to be the result 
of some overall unfairness in the rendering of the judgment, even if none of the 
other specific defenses set out in this section are clearly applicable." Id. 5 cmt.  
h, at 63; see also id. 5 reporters' note 7(b), at 77.  

320. See U.S. CONST. amend. I; ALI, supra note 22, 5 reporters' note 7(d), 
at 79-82; see also supra notes 66, 85-87 and accompanying text.
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enforce the judgment is brought.321 However, the ALI has proposed 
a relatively straightforward solution. If the defense is based on a 
state regulation, then the court should apply that regulation 
regardless of where the action is brought. 322 Alternatively, if the 
defense is based on a policy interest, then the court should apply the 
policy of the state where the action is brought.323 In the latter 
category of cases, a court may not apply state policy without 
considering other factors, since "[a] particular state's public 
policy ... is to be measured against the national interest in favor of 
recognition and enforcement." 3 2 4 

2. Discretionary Grounds 

The preceding discussion addressed mandatory grounds for 
non-recognition and -enforcement of a foreign judgment under the 
ALI Proposed Statute. 325 However, there may be times when a 
court may be able to deny recognition or enforcement of a foreign 
judgment on a discretionary basis. According to the ALI Proposed 
Statute, -a U.S. court may refuse recognition or enforcement of a 
foreign judgment as a matter of discretion if: 

* the state whence the judgment originated "did not have 
jurisdiction to prescribe" the behavior in question or the 
rendering court did not have subject-matter competence 
over the controversy; 

" "the judgment is irreconcilable with another foreign 
judgment entitled to recognition or enforcement under 
[the ALI Proposed Statute] and involving the same 
parties;" 

" the proceedings that resultedin the judgment in question 
were initiated after an action involving the same parties 
and the same subject matter was initiated in the United 

321. See ALI, supra note 22, 5 cmt. h, at 64.  
322. See id.  
323. See id.  
324. See id.  
325. See id. 5(a), at 55-56; see also supra notes 261-317 and 

accompanying text.
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States, and the U.S. action was neither stayed nor 
dismissed; or 

" the proceedings that resulted in the judgment in question 
were "undertaken with a view to frustrating a claimant's 
opportunity to have the claim adjudicated in a more 
appropriate court in the United States, whether by an 
anti-suit injunction or restraining order, by a declaration 
of nonliability, or by other means." 326 

Although some of these provisions are similar to those 
existing under current law, there are a number of differences that 
need to be discussed.  

a. Jurisdiction to Prescribe 

The first type of situation that can lead to a discretionary 
denial of recognition or enforcement of a foreign judgment involves 
circumstances in which the rendering court did not have "jurisdiction 

to prescribe" the activity in question.327 "'Legislative' or 
'prescriptive' jurisdiction involves the authority of a state to make its 
substantive laws applicable to conduct, relationships or status ,"328 
and the ALI in this instance is allowing U.S. courts to deny 
recognition or enforcement when the "foreign judgment results from 
the application of regulatory law of the state of origin to matters 
more appropriately regulated by the law of the United States or of a 
third country."3 2 9 This provision is somewhat unique since the ALI 
Proposed Statute does not generally allow a U.S. court to deny 

326. See ALI, supra note 22, 5(c), at 57.  
327. Id.  
328. BORN & RUTLEDGE, supra note 11, at 591. "Judicial jurisdiction" (also 

known as "jurisdiction to adjudicate" or "adjudicative jurisdiction") refers to the 
ability of a court to assert its power over certain parties or claims. Id. at 1.  

329. ALI, supra note 22, 5 cmt. i, at 64. Questions about the proper limits 
of prescriptive jurisdiction are on the rise as cross-border disputes become 
increasingly complex and increasingly common. In the absence of a single 
political actor with comprehensive authority over international wrongdoing, 
national courts often feel compelled to address certain cross-border injuries 
pursuant to their own national laws. See Brussels I Regulation, supra note 16; 
Nagareda, supra note 178, at 13; Strong, Regulatory Litigation, supra note 178, at 
913. The failure to adjudicate these issues can lead to regulatory mismatches. See 
supra note 178 and accompanying text.
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recognition and enforcement of a foreign judgment because the 
foreign court made the wrong decision in a conflict-of-law 
analysis.330 However, an exception is made in the context of 
regulatory concerns, since those issues are of heightened importance 
to the United States. 33 1 

A U.S. court may also deny recognition or enforcement of a 
foreign judgment if the rendering court did not have proper subject 
matter jurisdiction over the dispute. 332 Thus, for example, a U.S.  
court could deny recognition or enforcement of a foreign judgment 
involving real estate located in the United States.333 However, 
claims that an action was heard in. the wrong court in the foreign 
jurisdiction-for example, a civil court rather than a commercial 
court-would not usually result in non-recognition 
or -enforcement. 3 34 

b. Irreconcilable Judgments or 

Proceedings 

One of the key problems facing international litigants is the 
possibility of irreconcilable judgments or proceedings arising out of 
parallel litigation. 3 3 5 The ALI attempts to avoid inconsistencies 
between two foreign judgments (what might be called Judgment A 
and Judgment B) involving the same parties by focusing on whether 
the court that rendered Judgment A (the judgment that is nowbeing 
considered by a U.S. court) had an opportunity to determine whether 
Judgment B would be inconsistent with Judgment A.336 Under the 
ALI Proposed Statute, a U.S. court should typically recognize and 
enforce Judgment A if the rendering court considered the possibility 
of inconsistency with Judgment B under standards similar to those 
described in the ALI Proposed Statute.337 If, however, the rendering 
court did not give fair consideration to Judgment B, then the U.S.  

330. See ALI, supra note 22, 5 cmt. i, at 64.  
331. See id.  
332. See id. 5, cmt. i, at 65.  
333. See id.  
334. See id.  
335. See Brussels I Regulation, supra note 16, para. 15.  
336. See ALI, supra note 22, 5 cmt. j, at 65.  
337. See id. 5 cmt. j, at 65.
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court could legitimately deny recognition and enforcement to 
Judgment A.3 3 8 Similar analyses can and should be conducted in 
cases involving ongoing proceedings, since the ALI Proposed Statute 
does not require the disputes to have reached final judgment.3 3 9 

Notably, this provision only addresses judgments from, or 
proceedings in, non-U.S. courts. 340  If a foreign judgment is 
irreconcilable with a judgment rendered by a U.S. court, then the 
U.S. judgment must be given precedence pursuant to the Full Faith 
and Credit Clause and associated legislation, regardless of when the 
various actions were commenced or concluded.3 ; 

c. Inappropriate Forum 

ALI recommendations relating to irreconcilable judgments or 
proceedings involving two foreign judgments differ from those 
involving foreign judgments rendered in the face of a U.S.  
proceeding. The ALI Proposed Statute addresses the issue of 
parallel litigation involving U.S. and foreign courts by allowing a 
U.S. court to deny recognition or enforcement of any judgment 
arising out of a foreign proceeding if the foreign proceeding was 
initiated after a U.S. proceeding involving the same parties and the 
same subject matter had begun.342 The ALI adopted this approach 
"to create an incentive for a foreign. court to decline jurisdiction in 
favor of a prior U.S. proceeding." 343 

d. Anti-Suit Injunctions 

Anti-suit injunctions are typically sought "(i) to prevent a 
pending or threatened action in a foreign forum; (ii) to prevent 
relitigation elsewhere after issuance of a judgment; and (iii) to 

338. See id. (noting that the United States may, in appropriate 
circumstances, decline to recognize the judgment presented).  

339. See id. 5 cmt. j, at 65-66.  
340. See id. 5 cmt. j, at 66.  
341. See U.S.. CONST. art. IV, 1; 28 U.S.C. 1738 (2013); ALI, supra note 

22, 5 cmt. j, at 66.  
342. See ALI, supra note 22, 5 cmt. k, at 66-67. The ALI notes that the 

U.S. proceeding must not have been stayed or dismissed. See id. 5(c)(iii), at 57.  
343. Id. 5 cmt. k, at 66-67 (noting that U.S. courts have no power to halt 

duplicative foreign litigation).
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protect against an anti-suit injunction in a foreign forum."344 

Although these devices were initially available only in a few 
common law jurisdictions, a growing number of legal systems, 
including those from the civil law tradition, now allow such 
procedures. 345 As such, U.S. courts may be facing an increasing 
number of requests to recognize or enforce a foreign anti-suit 
injunction or similar type of device.  

The ALI Proposed Statute takes the view that these sorts of 
orders may be recognized and enforced in the United States, but only 
as a matter of discretion. 34 6 In so doing, the ALI recognizes that 
anti-suit injunctions and similar measures may be issued by a foreign 
court with the intent of frustrating a U.S. action. 3 4 7 Although some 
unpredictability will exist as a result of the use of judicial discretion, 
the ALI Proposed Statute nevertheless constitutes an improvement 
over existing law, since no other enforcement regime addresses 
questions relating to foreign orders or injunctions. 348 

The ALI's anti-suit provision is also remarkable because it 
reverses the general rule, enunciated in Section 11(a), that the court 
first seised of a matter is presumed to be the proper adjudicator of 
the dispute. 349 In so doing, the ALI discourages parties from using 

344. Id. 5 reporters' note 9, at 83 (describing situations in which 
injunctions are sought, why they are disfavored, and why they do not often resolve 
conflict of parallel litigation and sometimes lead to further conflict). Efforts to 
block anti-suit injunctions (typically referred to as anti-anti-suit injunctions) are a 
relatively recent development., See S.I. Strong, Navigating the Borders Between 
International Commercial Arbitration and U.S. Federal Courts: A Jurisprudential 
GPS, 2012 J. DisP. RESOL. 119, 164.  

345. See, e.g., Andrey Y. Astapov, Ukraine, 45 INT'L LAW. 581, 593 (2011) 
(discussing Ukrainian anti-suit injunctions); Tanya J. Monestier, (Still) a "Real 
and Substantial" Mess: The Law of Jurisdiction in Canada, 39 FORDHAM INT'L 
L.J. 396, 445. n.147 (2013) (discussing Canadian anti-suit injunctions); Mark 
Stiggelbout, The Recognition in England and Wales of United States Judgments in 
Class Actions, 52 HARV. INT'L L.J. 433, 471 (2011) (discussing English anti-suit 
injunctions); Daniel Tan, Enforcing International Arbitration Agreements in 
Federal Courts: Rethinking the Courts' Remedial Power, 47 VA.J. INT'L L. 545, 
596 (2007) (noting the spread of anti-suit injunctions to civil law jurisdictions).  

346. See ALI, supra note 22, 5 cmt. 1, at 67.  
347. See id.  
348. See supra note 210 and accompanying text.  
349. See ALI, supra note 22, 5 cmt. 1, at 67; see also infra notes 447-459 

and accompanying text.
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injunctive and declaratory actions as a means of racing to the 
courthouse.  

3. Forum Selection Agreements 

The ALI Proposed Statute includes a specific provision 
regarding forum selection agreements, which includes choice of 
court agreements of the type contemplated by COCA as well as 
arbitration agreements. 350 According to the ALI, U.S. courts are 
prohibited from recognizing or enforcing a judgment rendered by a 
foreign court if the proceeding was contrary to one of these exclusive 
forum selection agreements.351 The ALI Proposed Statute is silent as 
to the form that the forum selection agreement must take, thereby 
leaving that issue to be determined pursuant to national or 
international law. 352 

There are some exceptions to this general rule. For example, 
if the party resisting recognition or enforcement in the United States 
participated in the foreign proceeding without raising the existence 
of the forum selection agreement as a defense, then the U.S. court 
should recognize or enforce the judgment unless it was "clear" that a 
defense based on the existence of a forum selection clause "would 
have been futile." 353 

However, if the party resisting recognition and enforcement 
did assert the protection of the forum selection clause and the court 
rendering the foreign judgment "held that the agreement was 
inapplicable or invalid, [then] the judgment shall not be denied 
recognition or enforcement" unless that determination "was 
manifestly unreasonable." 354 This outcome is consistent with 

350. See COCA, supra note 4; ALI, supra note 22, 5 cmt. b, cmt. f, at 56, 
61.  

351. ALI, supra note 22, 5(b), at 56.  
352. See, e.g., 9 U.S.C. 2, 202 (2013); COCA, supra note 4, art. 3; New 

York Convention, supra note 21, art. 11(2). Forum selection agreements may be in 
writing or in some other form that the parties have established independently or 
through custom, trade, and usage. See ALI, supra note 22, 5(f), at 61 
(articulating the policy of honoring forum-selection agreements). Such agreements 
may be embedded within a larger contract or entirely independent. See id.  
(explaining that forum-selection agreements are generally regarded as effective if 
contained in a contract or in a special agreement to settle a particular dispute).  

353. ALL, supra note 22, 5(b)(ii), at 56.  
354. Id. 5(b)(iii), at 56-57.
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COCA, although the ALI's approach is somewhat more 
comprehensive, since COCA "does not address judgments rendered 
in contravention of forum-selection agreements, leaving that issue to 
national law."35 5 Neither the 1962 Act nor the 2005 Act addresses 
situations involving forum selection agreements. 356 

4. Burden of Proof 

The ALI Proposed Statute also addresses issues relating to 
burdens of proof.357 Under the ALI approach, the party resisting 
recognition or enforcement of a foreign judgment has the burden of 
proof in cases where there is no forum selection clause. 358 This 
method is also adopted by the 2005 Act.359 However, some U.S.  
courts follow the opposite rule and place the burden of proving the 
absence of a mandatory ground for non-recognition on the judgment 
creditor.3 60 

If, however, the party opposing recognition and enforcement 
raises the existence of a forum-selection agreement as a defense, 
then the burden shifts to the party seeking enforcement or 
recognition of the judgment to show the inapplicability of the forum 
selection agreement. 3 61 Notably, "[i]f the judgment debtor failed to 
appear in the rendering court," the ALI's approach means that "the 

355. Id. 5 reporters' note 5, at 73; see also COCA, supra note 4; ALI, 
supra note 22, 5 cmt. f, at 62 (discussing the applicability and validity of forum
selection agreements and describing the criteria for assessing unreasonableness).  

356. See 2005 AcT, supra note 71; 1962 AcT, supra note 67.  
357. See ALI, supra note 22, 5(d), at 57-58.  
358. See id.  
359. See 2005 AcT, supra note 71, 4(d). The.1962 Act is silent on this 

issue. See 1962 AcT, supra note 67.  
360. See ALI, supra note 22, 5 reporters' note 1, at 67-68 (stating that 

"[s]ome courts have stated that the burden is on the judgment creditor to prove that 
no mandatory basis for non-recognition exists"); see also S.C. Chimexim S.A. v.  
Velco Enters. Ltd., 36 F. Supp. 2d 206, 212 (S.D.N.Y. 1999).  

361. See ALI, supra note 22, 5(d), at 57-58. COCA does not address 
burdens of proof, but the ALI approach appears consistent with the terms of the 
convention. See COCA, supra note 4, arts. 13-14 (discussing enforcement 
procedures).
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issue of validity of the forum-selection agreement will be contested 
only in the court of the United States." 362 

5. Intermediate Comparison 

A brief comparison of.Section 5 of the ALI Proposed Statute 
to existing law suggests that the ALI has made a number of 
improvements to the standards and procedures relating to recognition 
and enforcement of foreign judgments. 363  Although clarity and 
uniformity are the two most obvious advantages, the ALI promotes 
not only clear law, but also good law.364 

One of the key ways that the ALI advances the law in this 
field is by promoting a pro-enforcement regime while 
simultaneously providing sufficient safeguards for U.S. parties and 
interests. For example, the ALI Proposed Statute may appear to be 
too permissive in the way that it limits fairness-based defenses of 
recognition and enforcement to systemic rather than individual 
concerns, but any concerns in that regard are offset by the fact that 
due process violations constitute a mandatory rather than 
discretionary ground for non-recognition and enforcement. 365 The 
ALI also ensures that judgment debtors can raise individualized 
issues relating to the rendering court under the provision relating to 
lack of integrity. 3 66 However, the ALI again provides an appropriate 
balance between the interests of the judgment debtor and the 
judgment creditor by drawing the corruption defense quite narrowly 
and requiring the U.S. court to identify a link between the improper 
behavior and the judgment itself.3 67 

One of the challenges facing the ALI involves whether and to 
what extent U.S. policies and principles should affect recognition 

362. ALI, supra note 22, 5 cmt. f, at 61-62.  
363. See id. 5, at 55-58.  
364. See Kristen David Adams, The American Law Institute: Justice 

Cardozo's Ministry of Justice?, 32 S. ILL. U. L.J. 173, 183 (2007) (describing 
efforts by the ALI and prominent jurists to ensure that the legislative process 
produces "good law, not just clear law").  

365. See ALI, supra note 22, 5(a)(i), at 55.  
366. See id. 5(a)(ii), at 55 (providing for discretionary non-recognition 

when a judgment "was rendered in circumstances that raise a substantial and 
justifiable doubt about about the integrity of the rendering court with respect to the 
judgment in question").  

367. See id.
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and enforcement of foreign judgments. The ALI Proposed Statute 
appears to do well in this regard, since provisions relating to 
insufficient notice and extrinsic fraud successfully reinforce 
universal notions of procedural fairness without falling prey to the 
charge that U.S. courts are exporting U.S. constitutional values. 368 

The public policy defense, though somewhat nebulous (as indeed all 
such provisions are), also imposes certain useful limits, such as the 
ban on using the general provision to make objections that could be 
asserted elsewhere under the statute. 3 69 

Although the- ALI takes a somewhat more U.S.-centric 
approach to the discretionary grounds for non-recognition and 
enforcement, the standards nevertheless promote predictability and 
neutrality. 370 While it is unclear whether the ALI's approach will 
actually "create an incentive for a foreign court to decline 
jurisdiction in favor of a prior U.S. proceeding," there is at least 
some logic to the methodology that has been adopted.371 

F. Section 6 - Unacceptable Bases of Jurisdiction 

When considering whether to recognize or enforce a foreign 
judgment, the U.S. court must be assured that the rendering court had 
proper jurisdiction over the parties and the dispute. 372 The 2005 Act 
and the 1962 Act handled this issue by listing the grounds of 
jurisdiction that were considered acceptable for the foreign court to 
assert and allowing U.S. courts to refuse recognition and 
enforcement of foreign judgments in all other circumstances. 373 The 
ALI Proposed Statute reverses this approach and instead lists the 

368. See id. 5(a)(iv)-(v), at 56.  
369. See id. 5(a)(v), at 56.  
370. Thus, for example, provisions relating to multiple actions balance 

comity with efficiency. See supra notes 335-343 and accompanying text.  
371. ALI, supra note 22, 5 cmt. k, at 67. The United States has attempted 

to lead by example in other areas of law, with questionable success. See S.I.  
Strong, Discovery Under 28 U.S.C. 1782: Distinguishing International 
Commercial Arbitration and International Investment Arbitration, 1 STAN. J.  
COMPLEX LITIG. 295 (2013) (discussing 28 U.S.C. 1782 (2013)) 

372. To enforce a judgment when the rendering court did not have proper 
jurisdiction would constitute a breach of due process. See ALI, supra note 22, 6, 
at 84-85; Luthin, supra note 11, at 132-36.  

373. See 2005 AcT, supra note 71, 5; 1962 AcT, supra note 67, 5.
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types of foreign jurisdiction that are considered unacceptable, 
thereby allowing U.S. courts to recognize or enforce judgments in all 
other circumstances. 374 In so doing, the ALI Proposed Statute "goes 
further" than existing law by "recognizing and enforcing some 
judgments where the jurisdictional basis of the rendering court does 
not mirror bases asserted by courts in the United States." 375 

Section 6 of the ALI Proposed Statute is framed in mandatory 
terms and indicates that a U.S. court must deny recognition and 
enforcement of a judgment if the rendering court's jurisdiction was 
based on: 

" the presence or seizure of the defendant's property in the 
forum state, unless the underlying claim asserts an 
interest in or is related to the property, or arises in the 
context of an action in admiralty or maritime law; 

" the plaintiff's nationality; 
" the plaintiff's domicile, residence, or place of 

incorporation; 
" jurisdiction arising out of service of process while the 

defendant was transiting the foreign state, "unless no 
other appropriate forum was reasonably available;" or 

" "any other basis that is unreasonable or unfair given the 
nature of the claim and the identity of the parties," 
although jurisdiction is not to be deemed unreasonable 
or unfair simply because U.S. courts do not provide for a 
similar basis of jurisdiction.376 

Many of these principles have been well-discussed as a 
matter of both domestic and private international law, so the ALI is 
not breaking new ground, conceptually speaking.37 7 For example, 
prohibiting jurisdiction based on property in the forum state in cases 
where the claim is unrelated to the property itself echoes principles 

374. See ALI, supra note 22, 6, cmt. a, at 84-85.  
375. See id. 6 reporters' note 5, at 91.  
376. Id. 6(a), at 84.  
377. See id. 6 cmt. b, at 85 (noting features of subsection (a) that are in 

line with contemporary approaches and developments in international and 
domestic law).
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enunciated by the U.S. Supreme Court in Shaffer v. Heitner.378 
Jurisdiction on the basis of nationality has long been disapproved of 
by most countries, although it is permitted in France. 3 7 9 Jurisdiction 
based on the domicile, residence, or place of incorporation of the 
plaintiff is widely condemned, unlike jurisdiction based on the 
domicile, residence, or place of incorporation of the defendant. 380 

So-called "tag" or "transient" jurisdiction also meets with nearly 
universal disapprobation; indeed, the United States may be the sole 
proponent of this particular practice. 381 

Section 6 includes a catch-all provision that requires a court 
to deny recognition or enforcement if the exercise of jurisdiction by 
the rendering court was unreasonable or unfair. 382 The ALI suggests 
that although "[a] court should not regard an exercise of jurisdiction 
as unfair solely because it was founded on a basis that has not been 
accepted in the United States, . . . U.S. practice may be relevant in 
making the required assessment." 383 Although some courts and 
commentators may find this kind of reliance on U.S. legal principles 
appropriate, 384 this approach is potentially problematic both for 

378. See Shaffer v. Heitner, 433 U.S. 186, 196, 207-12 (1977) (discussing 
quasi in rem jurisdiction).  

379. See ALI, supra note 22, 6 cmt. b, at 86.  
380. See id.  
381. See id. 6 reporters' note 1, at 88 (recognizing that while "tag" 

jurisdiction was found constitutional by the United States Supreme Court, the 
international legal community questions such jurisdiction); BORN & RUTLEDGE, 

supra note 11, at 129-37. However, some commentators have taken the view that 
"tag" or transient jurisdiction is necessary in cases involving international human 
rights violations. See ALI, supra note 22, 6 reporters' note 2, at 89 (recognizing 
support for transient jurisdiction); Van Schaack, supra note 34, at 194. The 
Principles of Transnational Civil Procedure consider tag jurisdiction acceptable in 
exceptional circumstances, although most commentators view that feature as a 
concession to U.S. interests. See ALI, supra note 22, 6 cmt. b, at 86-87; see also 
ALI/UNIDROIT, PRINCIPLES OF TRANSNATIONAL CIVIL PROCEDURE 1820 (2006) 
(discussing Principle 2 and Comment P-2B); Dubinsky, supra note 28, at 328-34; 
Simona Grossi, Rethinking the Harmonization of Jurisdictional Rules, 86 TUL. L.  
REV. 623, 678-83 (2012).  

382. See ALI, supra note 22, 6 cmt. c, at 87.  
383. Id. (emphasis omitted).  
384. See Rosen, supra note 12, at 785 (arguing that U.S. courts should 

accept foreign judgments based on foreign laws that would be considered 
unconstitutional under the U.S. Constitution).
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pragmatic reasons (in that it could open the door to numerous 
challenges) as well as principled concerns (in that it could allow 
courts to ignore jurisdictional bases that are considered perfectly 
acceptable in the international context, even if they are not known in 
the United States). 385 However, the ALI Proposed Statute mitigates 
any untoward effects by "creat[ing] a presumption that judgments 
that rest on a proper exercise of jurisdiction under the law of the state 
of origin and do not fall within the grounds of jurisdiction identified 
in subsections (a)(i)-(a)(iv) are entitled to recognition, subject to the 
defenses listed in 5-7."386 

Even if a judgment is technically based on an unacceptable 
form of jurisdiction, a U.S. court may nevertheless recognize or 
enforce that judgment if the facts clearly demonstrate the existence 
of jurisdictional grounds that are not considered unacceptable 
under Section 6.387 Although this provision increases the number of 
judgments that are eligible for recognition and enforcement in the 
United States, the ALI Proposed Statute does not indicate how 
alternative jurisdictional facts are to be entered into evidence and 
what standard or burden of proof is to be used to decide such 
matters, which is somewhat problematic. 388 

Parties may resist enforcement or recognition of a judgment 
in the United States under Section 6 even if they failed to object to 
the jurisdiction of the court rendering the judgment at the time of the 
initial procedure. 3 8 9 This approach avoids the need for a defendant 
to raise a futile defense in the rendering court so as to preserve the 
defendant's right to object to the jurisdiction of the rendering court 
in a U.S. enforcement action.390 Defenses under Section 6 are also 

385. For example, certain types of jurisdiction that are available in the 
European Union are not known in the United States. See Owusu v. Jackson, 
[2005] Q.B. 801 (Eng.) (discussing jurisdiction under the Brussels Convention); 
ALI, supra note 22, 6 reporters' note 3, at 89-90; S.I. Strong, Backyard 
Advantage: New Rules Mean That U.S. Companies May be Forced to Litigate 
Across the Pond, 28 LEGAL TIMES 43, May 23, 2005.  

386. ALI, supra note 22, 6 cmt. c, at 87.  
387. See id. 6(b), cmt. 4, at 85, 90-91.  
388. See id. 6(b), at 84.  
389. See id. 6(d), at 87-88.  
390. For example, if the rendering court could obtain jurisdiction over the 

dispute on the basis of the plaintiff's nationality, the defendant would have no 
basis for objecting to jurisdiction in the foreign proceeding if there was no doubt 
that the plaintiff's nationality was as asserted. See id. 6(d), cmt. 6(d), at 88.
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available to parties who have mounted an unsuccessful objection to 
the jurisdiction of the rendering court at the time of the initial 
proceeding. 39 1 

One of the most remarkable aspects of Section 6 is the way 
that it expands the number and type of judgments that can be 
recognized and enforced in the United States by reversing the 
procedural approach to unacceptable bases of jurisdiction. 392 

Although some people may be concerned that the ALI has made 
recognition and enforcement of foreign judgments too easy, Section 
6 does not exist in isolation. Instead, Section 6 works in conjunction 
with other provisions that provide a limiting effect on-the recognition 
and enforcement of foreign judgments. 393 Furthermore, another of 
the ALI's innovations-namely, the requirement of reciprocity
may result in even fewer judgments being recognized under the ALI 
Proposed Statute than is currently the case.394 

G. Section 7 - Reciprocity 

At this point, there is no consensus in the United States as to 
whether reciprocity is a necessary part of the process of enforcing 
and recognizing foreign judgments.395 While a number of states 

However, the ALI takes the view that failure to enter an objection to jurisdiction 
based on nationality in the underlying action should not preclude the judgment 
debtor from doing so during an enforcement and recognition proceeding in the 
United States. See id.  

391. See id. 6(d), at 87-88.  
392. See id. 6, at 84-85.  
393. Section 5 is perhaps the most notable of these cross-references. See id.  

5, at 55-58, 6, at 84-85 (detailing which bases for foreign jurisdiction will not 
be recognized or enforced in the United States).  

394. See id. 7, at 92-94.  
395. See id. 7 cmt. a, at 94 (discussing history of reciprocity issue); see 

also id. 7 reporters' notes 2-3, at 98-100. Numerous scholars have considered 
the wisdom of a reciprocity requirement in this field. See, e.g., John F. Coyle, 
Rethinking Judgments Reciprocity, 92 N.C. L. REV.  
(forthcoming 2014), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_i 
d=2332290 (constructing an analytical framework for determining the conditions 
under which reciprocal legislation is most likely to change the behavior of foreign 
states); Richard W. Hulbert, Some Thoughts on Judgments, Reciprocity, and the 
Seeming Paradox of International Commercial Arbitration, 29 U. PA. J. INT'L L.  
641, 646-56 (2008); Kathleen R. Miller, Playground Politics, Assessing the
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require reciprocity as a matter of state law, neither the 1962 Act, the 
2005 Act, nor the Restatement includes such a requirement.396 

Given this background and the general pro-enforcement bias 
of the ALI Proposed Statute, it is somewhat surprising that the ALI 
would choose to require U.S. courts to deny recognition and 
enforcement of a foreign judgment unless the courts of the foreign 
state recognize and enforce "comparable judgments" of U.S.  
courts. 3 9 7 Although the ALI's approach has the benefit of creating a 
nationally consistent standard, it also has the effect of limiting the 
number and type of judgments that are eligible for recognition and 
enforcement within the United States. 398 

The party resisting recognition and enforcement has the duty 
of raising the lack of reciprocity "with specificity as an affirmative 
defense" and has the "burden to show that there is substantial doubt" 
that the courts in the rendering state would recognize or enforce 
comparable judgments from the United States. 399 The showing of 
non-reciprocity can be made "through expert testimony, or by 
judicial notice if the law of the state of origin or decisions of its 
courts are clear." 400 According to the ALI, 

[t]he law or practice of the courts of the state of origin 
may be demonstrated by statutes, decrees of generally 
applicability, or current decisions of courts of last 
resort, as well as by authoritative commentaries or 
treatises or expert testimony, in accordance with Rule 

Wisdom of Writing a Reciprocity Requirement Into U.S. International Recognition 
and Enforcement Law, 35 GEO. J. INT'L L. 239, 287-318 (2004) (discussing four 
points to be considered in evaluating the prudence of a reciprocity requirement) 

396. See 2005 ACT, supra note 71 (advocating uniformity across states 
without requiring reciprocity); 1962 ACT, supra note 67, prefatory note (same); see 
also supra note 99 and accompanying text (noting states that require reciprocity).  

397. ALI, supra note 22, 7(a), at 92; see also id. 7 cmt. a, reporters' note 
1, reporters' note 4, at 94, 98, 10 1-02.  

398. See id. 7 cmt. b, at 95. The ALI indicates that "[t]he purpose of the 
reciprocity provision in this Act is . . . to create an incentive to foreign countries to 
commit to recognition and enforcement of judgments rendered in the United 
States." Id. 7 cmt. b, at 95. This type of technique has not always proven 
successful in the past. See supra note 371 and accompanying text.  

399. ALI, supra note 22, 7(b), at 92.  
400. Id.
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44.1 of the Federal Rules of Civil Procedure and 
comparable state rules.401 

Lower court decisions from the foreign state are not 
conclusive unless "a consistent pattern emerges." 40 2 

When making a determination regarding reciprocity, U.S.  
courts are instructed to consider a number of issues, including 
whether and to what extent the courts of the rendering state enforce: 

" judgments from any state against nationals of the 
rendering state; 

" judgments from U.S. state or federal courts; 
* judgments involving compensatory damages in cases 

relating to personal injury and death; 
" judgments for claims arising as a matter of statutory law; 

and 
" "particular types of judgments rendered by courts in the 

United States similar to the foreign judgment for which 
recognition or enforcement is sought." 403 

These factors are illustrative, rather than exhaustive, and no single 
item should be considered conclusive. 404 

Although the ALI Proposed Statute requires reciprocity in 
most situations, there are certain exceptions to the rule.40 5 For 
example, some countries have expressed concerns about enforcing 
tort judgments that provide damages for pain and suffering or that 
have been awarded as a result of a jury verdict. 406 According to the 
ALI, a foreign court's failure to enforce these types of judgments 
need not affect a U.S. court's reciprocity analysis.407 Similarly, a 

401. Id. 7 cmt. e, at 96; see also FED. R. Civ. P. 44.1.  
402. ALI, supra note 22, 7 cmt. e, at 96.  
403. Id. 7(c), at 93.  
404. See id. 7cmt. f, at 97.  
405. See id. 7, at 92-94.  
406. See id. 7 cmt. f, at 97 (discussing the refusal to enforce tort judgments 

rendered in the United Slates).  
407. See id. (explaining that the failure of tort judgments from a given 

country to pass the test of reciprocity does not necessarily show lack of reciprocity
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foreign court's refusal to enforce U.S. judgments involving punitive, 
exemplary, or multiple damages need not stop a U.S. court from 
recognizing or enforcing judgments from that country.408 

The ALI Proposed Statute also describes how the reciprocity 
requirement might be met, stating that "[t]he Secretary of State is 
authorized to negotiate agreements with foreign states or groups of 
states setting forth reciprocal practices."409 These agreements, which 
may be as broad or as narrow as the parties desire, would not need to 
take the form of a formal treaty but could instead include various 
types of soft law.410 Although the existence of one of these bilateral 
or multilateral agreements would conclusively establish the element 
of reciprocity with respect to the types of judgments covered by the 
agreement, the absence of such an agreement or the inapplicability of 
an agreement to a particular type of judgment would "not of itself 
establish that the state fail[ed] to meet the reciprocity requirement" 
under the ALI Proposed Statute.411 At this point, the United States 
has not entered into any international agreements regarding 
recognition and enforcement of foreign judgments, so this provision 
is entirely prospective in nature.412 

with regard to other kinds of judgments, such as judgments for breach of contract 
or breach of a fiduciary relationship).  

408. See id. 7(d), at 93. However, the ALI Proposed Statute allows U.S.  
courts to enforce foreign judgments involving these types of damages on a 
reciprocal basis. See id.  

409. Id. 7(e), at 93. Game theorists argue that international agreements 
would maximize mutual enforcement of foreign judgments. See Rosen, supra note 
12, at 808-09.  

410. See ALI, supra note 22, 7 cmt. c, at 95-96 (suggesting the possible 
use of diplomatic notes or memoranda of understanding); Andrew T. Guzman, A 
Compliance-Based Theory of International Law, 90 CAL. L. REv. 1823, 1879 
(2002).  

411. ALI, supra note 22, 7 cmt. c, at 95-96.  
412. See id. 7 reporters' note 3, at 100; see also Enforcement of 

Judgments, U.S. DEP'T OF STATE, http://travel.state.gov/law/judicial/judicial_691.  
html; ALI, supra note 22, 7 reporters' note 7, at 105 ("'National Treatment' 
provisions in general Friendship, Commerce, and Navigation treaties do not alone 
qualify as 'agreements' or 'Memoranda of Understanding' within this section of 
the [ALI Proposed.Statute], although reciprocity accorded to U.S. judgments by a 
foreign country pursuant to such a treaty might satisfy the reciprocity 
requirement."); John F. Coyle, The Treaty of Friendship, Commerce and 
Navigation in the Modern Era, 51 COLUM. J. TRANSNAT'L L. 302, 343 n.172 
(2013).
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H. Section 8- Jurisdiction of U.S. Courts 

The ALI Proposed Statute gives U.S. federal district courts 
original jurisdiction to hear actions to recognize and enforce foreign 
judgments, regardless of both the amount in controversy and the 
citizenship or residence of the parties.4 13 Jurisdiction in the federal 
courts runs concurrently with jurisdiction in state courts,414 and the 
ALI offers two options relating to removal and remand.415 One of 
these options relates only to enforcement actions (subsection b) and 
the other relates to both enforcement and recognition actions 
(subsections c and d).416 Neither the 1962 Act nor the 2005 Act 
contain any similar provisions, since both of those enactments were 
meant to be adopted at the state level. 41 7 

I. Section 9 - Enforcement Procedures 

One of the major problems with the 1962 Act and the 
Restatement was the failure to provide adequate guidance regarding 
the procedures to be used in recognition and enforcement 
proceedings. 418  Although the 2005 Act reflected some 
improvements in that regard, the ALI provides somewhat more 
comprehensive discussion of the procedures to be used in 

413. ALI, supra note 22, 8(a), at 105.  
414. See 28 U.S.C. 1446(b) (2013); ALI, supra note 22, 8(a)-(b), at 105.  

Removal may take place without regard to either the amount in controversy or the 
citizenship or residence of the parties. See id. Claims that are not related to the 
foreign judgment may be remanded to state court by the district court in its 
discretion. See id.  

415. See ALI, supra note 22, 8 cmt. a, at 107.  
416. See id. 8(b)-(d), at 105-07.  
417. See 2005 ACT, supra note 71; 1962 ACT, supra note 67. This aspect of 

the ALI Proposed Statute is somewhat similar to the jurisdictional provisions of 
international chapters of the Federal Arbitration Act (FAA). See 9 U.S.C. 203, 
302 (2013); ALI, supra note 22, 8 cmt. a, at 107.  

418. See 1962 ACT, supra note 67 (noting that a foreign judgment is 
enforceable if it meets the requirements -set out in Section 2, but providing no 
guidelines for actual enforcement); RESTATEMENT OF FOREIGN RELATIONS 

481-82 (providing no guidelines for the enforcement of the foreign judgments); 
BRAND, supra note 1, at 5.
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recognition and enforcement actions. 4 19 Under the ALI Proposed 
Statute, there are two ways in which a foreign judgment can be 
recognized and enforced in the United States: a civil action to 
recognize or enforce a judgment (Section 9) and registration of a 
foreign judgment (Section 10).420 Both procedures are analogous to 
those that are currently in use in the United States.42 

The procedures described in Section 9 can be used with any 
kind of foreign judgment falling within the terms of the ALI 
Proposed Statute, including judgments for the payment of money, 
declaratory relief, injunctive relief, orders to return property or 
perform some other activity, and judgments following default in the 
foreign court.422 A party seeking to have a judgment recognized or 
enforced under Section 9 simply needs to bring a civil action in 
either state or federal court in the location where the judgment debtor 
is subject to personal jurisdiction or where the judgment debtor has 
assets.423 Process is to be served in accordance with the relevant 
provisions of state or federal law,424 which may permit or require 
recourse to international treaties such as the Hague Convention on 
the Service Abroad of Judicial and Extrajudicial Documents in Civil 
or Commercial Matters (Hague Service Convention). 425 

419. See 2005 ACT, supra note 71, 6, 7(2); ALI, supra note 22, 9, at 
111-12; see also supra notes 129-32 and accompanying text.  

420. See ALI, supra note 22, 9-10, at 111-12, 119-23; see also id.  
9(a)(ii), at 111; infra notes 448-53 and accompanying text.  

421. See ALI, supra note 22, 9, cmt. a, at 112.  
422. See id. 9, cmt. a, at113.  
423. See id. 9(a)-(b), cmt. b, reporters' note 1, at 111, 113, 116; see also 

Shaffer v. Heitner, 433 U.S. 186, 210 n.36 (1977). Venue is established pursuant 
to the standard rules. See ALI, supra note 22, 9 cmt. b, at 114.  

424. See ALI, supra note 22, 9(c), at 111.  
425. See, e.g, Convention on the Service Abroad of Judicial and 

Extrajudicial Documents in Civil or Commercial Matters, Nov. 15, 1965, 658 
U.N.T.S. 163, 20.1 U.S.T. 361 ("The present Convention shall apply in all cases, 
in civil or commercial matters, where there is occasion to transmit a judicial or 
extrajudicial document for service abroad."). However, the U.S. Supreme Court 
has largely eviscerated the effectiveness of the Hague Service Convention by 
interpreting it as merely supplementing existing U.S. procedures. See Patrick J.  
Borchers, The Incredible Shrinking Hague Evidence Convention, 38 TEx. INT'L 
L.J. 73, 73 (2003) (noting the U.S. Supreme Court has interpreted the Convention 
as simply an "add-on" to current U.S. procedures); see also Volkswagenwerk 
Aktiengesellschaft v. Schlunk, 486 U.S. 694, 700 (1986); Grossi, supra note 381, 
at 631-32.
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Interestingly, the ALI Proposed Statute expressly 
contemplates the possibility that a party might bring several 
enforcement actions simultaneously in the United States.426 Multiple 
actions are typically necessary if there are insufficient assets in a 
single U.S. state or federal district to satisfy the foreign judgment in 
whole.  

Multiple enforcement proceedings are permitted so long as 
the judgment creditor designates one of the various actions as the 
"main enforcement action." 427 Thus, "at least one such action must 
be brought in the state or federal court for the place where the 
judgment debtor . . . is domiciled or . . . has its principal 
establishment in the United States, or where the judgment debtor has 
substantial assets." 428 Inability to establish jurisdiction in one of 
these ways will cause the action to recognize' or enforce the foreign 
judgment to fail.4 2 9 This requirement means that judgment creditors 
may not bring an action to enforce or recognize a foreign judgment 
in the United States in anticipation of assets later coming into the 
jurisdiction. 430 

The action in the place where the judgment debtor is 
domiciled or has its principal establishment is deemed to be the 
"main enforcement action," and the court in that location is 
designated as the "main enforcement court." 431 If the judgment 
debtor does not bring an action in that location or there is no such 
place, then the "main enforcement action" (and corresponding "main 
enforcement court") are situated in the place where the judgment 
debtor has substantial assets.432 

The purpose of designating a main enforcement action and a 
main enforcement court is to allow all issues concerning recognition 
of the judgment to be determined at a single time, by a single 

426. See ALI, supra note 22, 9(d)(iii), at 112.  
427. Id. 9(d)(iii), at 112; see also id. 9 cmt. d, at 114.  
428. Id. 9(d)(i), at111.  
429. See id. 9 reporters' note 2, at 117.  
430. See id. 9 reporters' note 2, at 117-18.  
431. Id. 9(d)(ii), at 111-12.  
432. Id.
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judge.433 This approach is most efficient and strikes an appropriate 
balance between party autonomy and procedural fairness by limiting 
excessive forum shopping while allowing parties seeking recognition 
and enforcement some freedom to choose the place of 
enforcement. 4 3 4 

Once the main enforcement action is identified, other 
pending enforcement actions are stayed.435 However, other courts 
can still hear matters related to "the propriety of. . . [any] attachment 
or garnishment [in that jurisdiction], exemptions of property from 
attachment or garnishment, or the title to such assets." 43 6 

Furthermore, "[a]ny court where an action to enforce is pending 
may . . . require the party resisting enforcement to post security to 
prevent dissipation of assets" in that jurisdiction.43 7 Once the main 
enforcement court has made its determination, "[t]he decision on 
recognition shall be binding on . . . every other court in the United 
States." 438 

The ALI Proposed Statute's procedure for civil enforcement 
actions marks a significant improvement over existing law. Not only 
does the ALI Proposed Statute provide a clear and consistent means 
of recognizing and enforcing foreign judgments,439 it also discusses 

433. See id. 9(d)(iv), at 112 (giving the main enforcement court authority 
to produce a binding judgment while staying all other enforcement proceedings in 
U.S. courts).  

434. See id. 9 cmt. d, at 114 ("The purpose of subsection (d) is to offer the 
judgment creditor a choice as to where the issue is to be heard, but to provide a 
limit on forum shopping.").  

435. See id. 9(d)(iv), at 112.  
436. Id. 9cmt. e, at 115.  
437. Id. 9(e), at 112. Such a procedure may be useful "[w]here litigation 

of a defense is likely to be protracted." Id. 9 cmt. f, at 115.  
438. Id. 9(d)(iv), at 112. Mutual recognition is not guaranteed under 

existing law. See id. 9 reporters's note 3, at 118.  
439. See id. 9 reporters' note 3, at 118-19 (describing the ALI Proposed 

Statute as intending to provide a "uniform national standard" for enforcing foreign 
judgments). The current procedural approach is somewhat confusing. For 
example, some but not all states currently allow summary proceedings in cases 
involving the recognition or enforcement of foreign judgments. See id. 9 cmt. g, 
at 115-16 (acknowledging that some states allow summary proceedings while the 
rest follow the federal government in not doing so); see also N.Y.C.P.L.R. 3213; 
supra notes 125-128 and accompanying text. However; "[i]f the judgment debtor 
opposes summary judgment and the motion is denied .. . the action to enforce the 
judgment would proceed as an ordinary civil action." ALI, supra note 22, 9 cmt.
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certain issues (including simultaneous proceedings) not covered by 
the 1962 Act, the 2005 Act, or the Restatement. 440 

J. Section 10- Registration of Foreign Judgments 

The second way in which a foreign judgment may be 
enforced under the ALI Proposed Statute is through a registration 
procedure similar to that provided for in federal courts under 28 
U.S.C. 1963 and in state courts under legislation modeled on the 
1964 Act.441 The registration procedure is only available if the 
judgment in question has been rendered by "the court of a state that 
has entered into an agreement with the United States for reciprocal 
recognition of judgments pursuant to 7(e)" of the ALI Proposed 
Statute.442 Since no such agreements currently exist, this section 
would not be operative even if Congress adopted the ALI proposal 
today.44 3 

Given the current inapplicability of the registration process, 
this Article will not conduct a detailed analysis of the procedures 
themselves. 444 Nevertheless, it is useful to note that the ALI 
proposed the registration procedure with two purposes in mind: first, 
to provide an incentive to foreign countries to enter into international 
agreements regarding recognition and enforcement of foreign 
judgments and, second, to standardize the registration process 

g, at 116. In federal court and some state courts, "the action would be commenced 
by filing a complaint with the court," although the motion for summary judgment 
could be made within the next twenty days. Id.; see also FED. R. Civ. P. 56(a).  

440. Compare 2005 ACT,.supra note 71 (failing to address simultaneous 
proceedings, among other issues), and 1962 ACT, supra note 67 (same), with ALI, 
supra note 22, 9, at 111-12 (noting possibility of parallel suits).  

441. See ALI, supra note 22, 10, at 119-23 (describing the process by 
which a party can enforce a foreign judgment in U.S. federal court); see also 28 
U.S.C. 1963 (2013); 1964 ACT, supra note 88; ALI, supra note 22, 10(a), at 
124.  

442. ALI, supra note 22, 10(a), at 119. The provision also indicates that 
the registration procedure is only available in cases involving judgments for the 
payment of money following a contested (i.e., non-default) proceeding. See id.  

443. See supra note 412 and accompanying text.  
444. For a discussion of the registration process and procedures, see ALI, 

supra note 22, 10 comments and reporters' notes, at 119-31.
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nationwide. 445 Furthermore, registration procedures are meant to be 
significantly faster and less complicated than the kind of full 
proceedings contemplated under Section 9 of the ALI Proposed 
Statute. 446 

K. Section 11 - Declining Jurisdiction 

Parallel litigation is a growing problem in transnational 
disputes, and U.S. courts need to know when it is proper to decline 
jurisdiction in favor of an action pending elsewhere. 447 Because 
"[d]eclination of jurisdiction ... is closely related to recognition and 
enforcement of foreign judgments" (in that both procedures require a 
determination that jurisdiction is proper in a foreign court),448 the 
ALI Proposed Statute includes a section describing when a U.S.  
court should stay or. dismiss an action in favor of a foreign 
proceeding.44 9 

At this point, "there is no general rule in the United States 
concerning lis pendens, either in domestic or in international 
litigation," and neither the 1962 Act nor the 2005 Act address this 

445. See id. 10 cmt. a, at 124. Standardization occurs because the ALI 
Proposed Statute not only restricts registration proceedings in federal courts, but 
also limits similar proceedings in state court. See id. 10(a), at 119 ("A judgment 
not eligible for registration under this section may not be registered in a state 
court.").  

446. See id. 10 cmt. a, at 124; see also id. 9, at 111-12.  
447. See N. Jansen Calamita, Rethinking Comity: Towards a Coherent 

Treatment of International Parallel Proceedings, 27 U. PA. J. INT'L EcON. L. 601, 
603 (2006) (noting this is a highly unsettled area of law); Austen L. Parrish, 
Duplicative Foreign Litigation, 78 GEO. WASH. L. REV. 237, 239-40 (2010) 
("What should a court do when a lawsuit involving the same parties and the same 
issues is already pending in the court of another country? Finding a coherent 
answer to this question has not been easy. Yet a need to find one exists."); Teitz, 
supra note 12, at 3-5 (addressing a growing awareness of the need to better 
regulate parallel proceedings to enforce foreign judgments).  

448. ALI, supra note 22, 11 cmt. a, at 132 (noting declination of 
jurisdiction can involve principles of lis pendens and forum non conveniens).  
COCA also demonstrates the link between the declination of jurisdiction and the 
recognition and enforcement of foreign judgments. See COCA, supra note 4, arts.  
5(2), 6, 8-9 (describing the appropriate jurisdiction of courts and enforceability of 
judgments in contracting states in light of an exclusive choice of court agreement).  

449. See ALI, supra note 22, 11, at 131-32.
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issue.450 However, the ALI Proposed Statute requires a U.S. court to 
stay or dismiss an action pending before it if 

it is shown that a proceeding concerning the same 
subject matter and including the same or related 
parties as adversaries has previously been brought and 
is pending in the courts of a foreign state [and] . . . if 
(i) the foreign court's jurisdiction is not unacceptable 
under 6; and (ii) the foreign court is likely to render 
a timely judgment entitled to recognition [under the 
ALI Proposed Statute]. 451 

Although the ALI's primary purpose in adopting these 
procedures was to avoid inconsistent outcomes, this approach also 
"promotes both justice and efficient use of judicial resources." 45 2 

Thus, the mere fact that "different causes of action or different styles 
of pleading are involved, or. . . not all the parties are the same in the 
two fora" is insufficient to cause a court to decline jurisdiction 
"when the underlying controversy is the same." 453 However, "[t]he 
fact that different members of the same corporate group or closely 
affiliated entities are involved in the different fora does not 
necessarily preclude a declination of jurisdiction." 454 

Even if the required criteria are met, U.S. courts have the 
discretionary power to decline a request to stay or dismiss an action 
if the party bringing the action in the United States can show "that 
the jurisdiction of the foreign court was invoked with a view to 
frustrating the exercise of jurisdiction" of a U.S. court when the U.S.  
court "would be the more appropriate forum," that the foreign 
proceedings are "vexatious or frivolous," or "that there are other 

450. Id. 11 reporters' note 1, at 133. The closest analogue in the 1962 Act 
and the 2005 Act is language indicating that a U.S. court may stay an action to 
recognize or enforce a foreign judgment pending an appeal in the foreign court.  
See 1962 ACT, supra note 67, 6; 2005 ACT, supra note 71, 6.  

451. ALI, supra note 22, 11(a), at 131.  
452. Id. 11 reporters' note 1, at 134; see also id. 11 reporters' note 3, at 

135-36 (discussing how a strict lis pendens rule could create hardships for parties 
wishing to litigate in the United States).  

453. Id. 11 cmt. e, at 133.  
454. Id.
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persuasive reasons" for allowing the two cases to go forward 
simultaneously.455  This type of "escape hatch" could prove 
problematic, since the notion that the United States might be the 

"more appropriate" forum could open the door to a somewhat 

parochial approach to questions of jurisdiction.456 Nevertheless, 
such a provision may be necessary because application of a "strict lis 

pendens rule could work substantial hardship for parties seeking to 

litigate in a U.S. forum" due to "the substantial differences in the 
procedures and available remedies between litigation in the United 
States and in other countries." 45 7 

Although some people may oppose the ALI Proposed Statute 

based on the belief that "the United States should not add to the 
handicap of a generous law of recognition and enforcement by 

refusing to allow domestic litigants and courts to run a race to 

judgment," the ALI approach reflects the view that "the costs of 

parallel litigation are visited on domestic parties and domestic 

courts" as well as on foreign parties and foreign courts. 4 58 

455. Id. 11(b), at 131-32. These principles have their basis in the 
Leuven/London "Principles on Declining and Referring Jurisdiction in Civil and 

Commercial Matters" issued by the International Law Association Committee on 

International Civil and Commercial Litigation in 2000. See id. 11 reporters' note 

2, at 135; see also Int'l Law Ass'n, International and Civil Litigation, Res. No.  

1/2000 (July 25-29, 2000).  
456. Problems may arise in cases where the concept of a "more appropriate 

forum" is combined with the notion of "vexatious or frivolous" foreign 

proceedings to result in an anti-suit injunction. ALI, supra note 22, 11(b), at 

132. Although the United States is said to be cautious about issuing anti-suit 

injunctions, requests for anti-suit relief appear to be on the rise. See id. 11 

reporters' note 4, at 137-38. Furthermore, "[t]he Supreme Court has not 

considered the appropriate standard that lower courts should employ when 

considering whether to issue an anti-suit injunction in the context of foreign 

parallel proceedings," and "[t]he circuits are currently split" on this and related 

issues. Id. 11 reporters' note 4, at 138.  

457. Id. 11 reporters' note 3, at 135. The ALI rule can therefore be 

characterized as a limited form of lis pendens, since it directs U.S. courts to respect 

the jurisdiction of the court first seised of the matter in most situations and thereby 

give precedence to the plaintiff's choice of forum. See id. 11 cmts. b-d, at 132

33; see also Silberman, Impact, supra note 6, at 339-46 (advocating a "modified 

lis pendens rule"). "For purposes of determining when a litigation is commenced 

in the foreign forum, the court in the United States should look to the law of that 

forum." ALI, supra note 22, 11 cmt. c, at 133.  
458. Burbank, Equilibration, supra note 6, at 233; see also ALI, supra note 

22, 11, at 131-32.
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"Moreover, the general faith in other legal systems ... has a firmer 
basis today than it did 100 years ago, as does the concept of an 
international system whose needs should be considered in the 
formulation and application of national law."459  Thus, the ALI's 
increased respect for the concept of lis pendens appears appropriate, 
given the realities and demands of contemporary international legal 
practice and policy.  

L. Section 12 - Provisional Measures 

The ALI Proposed Statute includes an innovative provision 
that allows U.S. courts to exercise their discretion to provide 
provisional aid in support of an order of a foreign court that is 
intended "to secure enforcement of a judgment entitled to 
recognition and enforcement" under the ALI Proposed Statute or "to 
provide security or disclosure of assets in connection with 
proceedings likely to result" in an enforceable judgment. 460 Before 
the U.S. court can provide such assistance, the party seeking the 
provisional relief must make a showing that the 

judgment debtor or defendant is likely to dispose of or 
conceal assets, that the assets within the jurisdiction 
of the foreign court are or are likely to be insufficient 
to meet the obligations determined to be owing in the 
principle action, and that the judgment debtor or 
defendant has been given notice and a reasonable 
opportunity to be heard before the court of origin or 
that it was impossible to give such notice.461 

When considering provisional measures of this type, U.S.  
courts "may, in the interests of justice, communicate directly with 
the foreign court." 4 62 

A court is permitted to "make use of such remedies and 
procedures as are available to it in connection with ordinary 

459. Burbank, Equilibration, supra note 6, at 233.  
460. ALI, supra note 22, 12(a), cmt. c, at 139, 142.  
461. Id. 12(b), at 139-40.  
462. Id. 12(f), at 141.
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proceedings in courts in the United States." 463 Therefore, the 
procedures and notice to be used under this provision are to be 
determined by the "applicable state statute or rule."464 

This provision allows federal courts to freeze assets located 
anywhere within the United States465 and "would enable courts in the 
United States to issue an ancillary order in support of the order of a 
foreign court, with a view, in appropriate cases, to subsequently 
enforcing a judgment of that court against assets in the United States 
so restrained." 466 The ALI limits freezing orders issued by federal 
courts for assets located within the United States, although nothing 
in this provision imposes a similar limit on state courts. 467 Notably, 
the order on which the U.S. order is based does not need to be final; 
instead, the foreign order may be interim in nature. 468 

Notice relating to freezing orders, as well as any other type of 
order, can and must be rendered to the judgment debtor or defendant 
in the foreign action regardless of whether that person is "present in 
or subject to personal jurisdiction in the United States."469 The 
notice must be sufficient to give the judgment debtor or defendant a 
reasonable opportunity to contest the order or seek its 

463. Id. 12(c)(i), at 140.  
464. Id. 12(d), at 140.  
465. See id. 12(c)(ii), at 140. The procedure and notice to be used in this 

context must comply with the requirements of the Federal Rules of Civil Procedure 
concerning anti-suit injunctions. See id. 12(d), at 140.  

466. Id. 12(a), at 141. The U.S. freezing order would operate something 
like the Mareva injunction in England, in that it would not create priority relating 
to creditors but would instead simply restrain banks and similar entities from 
allowing transfer or other disposition of the assets. See id. 12(a) at 141; see also 
id. 12 reporters' notes 1-3, at 143-45 (discussing scope and use of Mareva 
injunctions in England and elsewhere); supra note 222 and accompanying text.  

467. See ALI, supra note 22, 12(d), at 143.  
468. See id. 12(a), at 139 (discussing provisional relief). Allowing 

enforcement of interim orders helps potential judgment creditors guard against the 
wrongful transfer of assets outside the jurisdiction by the potential judgment 
debtor, something that is becoming increasingly easy to do. See id. 12(b), at 
142; see also Jay A. Soled, Implications of Discovering Unreported Income, 
Improper Deductions, and Hidden Assets Upon a Taxpayer's Death, 44 GA. L.  
REV. 697, 724-25 (2010) (outlining application requirements for provisional 
relief).  

469. ALI, supra note 22, 12(d), at 140.
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modification. 470  Parties who seek these types of provisional-orders 
may be required to give security.47 

There is nothing in the ALI Proposed Statute that prohibits 
parties from seeking other types of provisional relief, such as 
attachments, under state law. 472 However, orders under this section 
must take into account other forms of protection, such as sums 
frozen in other jurisdictions or paid to the foreign. court, so that the 
U.S. order can be appropriately tailored to the circumstances. 473 

Neither the 1962 Act nor the 2005 Act discuss the 
enforcement of provisional relief, so the ALI Proposed Statute is a 
significant improvement in this regard.474 Furthermore, the ALI has 
devised a means of balancing the interests of both judgment debtors 
and judgment creditors while addressing the very real problems 
associated with the potential for fraudulent disposal of assets before 
and after judgment. 475 

M. Section 13 - Foreign Orders Concerning U.S.  
Litigation 

The ALI Proposed Statute closes with a provision indicating 
that foreign orders "that may concern or affect litigation in the 
United States may be taken into account for purposes of determining 
motions to stay, dismiss, or otherwise regulate related proceedings in 
the United States." 476 In these cases, the U.S. court is not enforcing 

470. See id.  
471. See id. 12(e), at 141.  
472. See id. 12 cmt. b, at 142.  
473. See id. (noting "only such sum as is necessary to meet the underlying 

obligation should be restrained by order of the court in the United States").  
474. See 2005 ACT, supra note 71; 1962 ACT, supra note 67.  
475. See David E. Peterson et al., Is the Homestead Subject to the Statute on 

Fraudulent Asset Conversions?, 68 FLA. BAR J. 12, 14-15 (1994); Geoffrey Sant, 
The Rejection of the Separate Entity Rule Validates the Separate Entity Rule, 65 
SMU L. REV. 813 (2012) (discussing international asset recovery in New York); 
see also Basel Institute of Governance: International Centre for Asset Recovery, 
BASEL INSTITUTE OF GOVERNANCE, http://www.baselgovernance.org/icar/ (last 
visited Nov. 5, 2013) (discussing an international training program to assist with 
international asset recovery).  

476. ALI, supra note 22, 13, at 147. For example, litigation between 
parties A and B may be heard in country 1, with a related litigation between parties 
B and C in country 2. See id. 12 cmt. b, at 148 (justifying the requirement for
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the foreign order but is instead taking that order and its underlying 
rationales into account when determining whether to stay or dismiss 
a U.S. action. 477  Such an approach allows U.S. courts to act in 
harmony with foreign courts in appropriate circumstances, although 
a U.S. court "will not accord respect to a foreign order, such as an 
anti-suit injunction or blocking order, that appears designed to 
frustrate proceedings in the United States." 478 

V. CONCLUSION 

As the preceding analysis shows, the ALI Proposed Statute 
provides numerous and significant improvements over existing 
methods of recognizing and enforcing foreign judgments in the 
United States.479 Although the most obvious benefits relate to 
uniformity and consistency, the ALI has also created an enforcement 
regime that is fair, efficient and practical as a matter of both 
substantive and procedural law. Furthermore, the ALI has provided 
a more comprehensive approach to recognition and enforcement of 
foreign judgments than currently exists and has anticipated a number 
of issues that are becoming increasingly important in a globalized 
legal environment.  

Although the ALI Proposed Statute reflects numerous 
advantages, observers anticipate that it will be some time before 
Congress moves to enact legislation of this type.48 0 One potential 
stumbling block is the belief that the proposal's pro-enforcement 
bias may injure U.S. parties and interests in some way, particularly 
in the wake of what is sometimes seen as a rising tide of abusive 

applicants to show that the debtor may move or hide assets). Parties finding 
themselves in these situations may seek a protective order designed to limit or 
prevent information developed in one jurisdiction from being disclosed or used in 
the other jurisdiction. See id. Such provisions may be necessary because different 
legal systems have adopted different rules regarding the future use of documents 
produced in and for litigation. See CPR 31.22 (Eng.) (noting "[a] party to whom a 
document has been disclosed may use the document only for the purpose of the 
proceedings in which it is disclosed," with some minor exceptions).  

477. See ALI, supra note 22, 13(a), at 147.  
478. Id. 13 cmt. a, at 148.  
479. See id. 13 cmt. a, at 129-49; see also supra notes 201-485 and 

accompanying text.  
480. See Burbank, Equilibration, supra note 6, at 231.
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foreign judgments.481 However, closer analysis of the proposed 
statute shows that the various pro-enforcement measures are 
tempered by numerous provisions limiting recognition and 
enforcement of foreign judgments. 482 This sort of balanced approach 
protects U.S. interests not only by curtailing the recognition and 
enforcement of judgments that have been rendered in legally suspect 
circumstances but by facilitating the easy recognition and 
enforcement of judgments that are procedurally unobjectionable.  

In the past, efforts to reform the recognition and enforcement 
process in the United States have been thwarted by corporate 
interests that found it useful to make the enforcement process as 
difficult and as expensive as possible. 4 8 3 Because most problems 
were experienced by foreign parties who had virtually no voice in 
the U.S. legislative process, there was traditionally very little 
motivation to change the status quo.484 

As economies and societies have become more globalized, a 
number of policies and practices that once seemed protective of U.S.  
parties and interests have experienced something of a backlash.485 

As a result, the U.S. business community is coming to recognize that 
a predictable and uniform method of recognizing and enforcing 
foreign judgments actually works to the advantage of U.S.  
companies and individuals. 4 86  For example, creating an 

481. See supra notes 30-31 and accompanying text. In fact, U.S. parties and 
interests suffer more grievous injuries from an inefficient and unpredictable 
enforcement regime. See supra notes 13-15 and accompanying text.  

482. See supra notes 210, 395-412 and accompanying text.  
483. See Whytock & Robertson, supra note 12, at 1450-51 (suggesting that 

the breakdown of the enforcement process produces a justice gap); Christina 
Weston, Comment, The Enforcement Loophole: Judgment-Recognition Defenses 
as a Loophole to Corporate Accountability for Conduct Abroad, 25 EMORY INT'L 
L. REV. 731, 750-54 (2011) (explaining that corporate defendants can drag out 
suits for decades with this "backup plan"). This tactic may have been based on the 
theory that foreign courts cannot be trusted to be neutral (an assumption that has 
driven many multinational corporations to arbitration) or on the grounds that any 
method of avoiding paying a judgment is an inherent good.  

484. While foreign interests can be asserted through diplomatic pressure, 
such efforts are not always successful, predictable, or uniform.  

485. See Whytock & Robertson, supra note 12, at 1451; Weston, supra note 
483, at 750-54.  

486. See ICC Calls on Governments to Facilitate Cross-Border Litigation, 
INTERNATIONAL CHAMBER OF COMMERCE (Nov. 29, 2012), http://www.icewbo.

143



THE REVIEW OF LITIGATION

internationally acceptable enforcement regime would eliminate the 
possibility of a "litigation premium" in cross-border transactions and 
reduce the cost of doing business internationally, thereby allowing 
companies to lower prices on U.S. consumer goods.and services. 487 

Individual parties (both foreign and domestic) would also experience 
fewer costs, delays, and uncertainties when seeking to have a foreign 
judgment recognized and enforced in the United States. 488 These 
advantages would accrue to U.S. parties regardless of whether they 
were the ones resisting enforcement procedures or bringing them.489 

At this point, it is unclear what steps the Hague Conference 
on Private International Law will take with respect to a new 
convention on the recognition and enforcement of foreign 
judgments.490 However, any efforts in that regard would not be 
finalized for many years. Therefore, it is in the best interests of the 
United States and U.S. parties that Congress consider domestic 
methods of improving the recognition and enforcement of foreign 
judgments in the United States. While the ALI Proposed Statute is 
not perfect,491 it appears to provide a practical and jurisprudentially 
sound means of doing so and should be considered a strong 
contender for adoption at the federal level. 492 

org/News/Articles/2012/ICC-calls-on-governments-to-facilitate-cross-border
litigation/; Bellinger Testimony, supra note 27.  

487. See supra note 14 and accompanying text.  
488. See supra notes 13-15 and accompanying text.  
489. While no data is currently available as to precise numbers, it is logical 

to assume that U.S. parties would be at least as likely to be the party moving to 
have a foreign judgment enforced or recognized in the United States (primarily, 
but not solely, for purposes of preclusion) as they would to be the party resisting 
such efforts as a judgment debtor. See supra note 13 and accompanying text.  

490. See supra note 16 and accompanying text.  
491. Indeed, some observers have already proposed various amendments to 

the ALI's proposal. See Bellinger Testimony, supra note 27 (suggesting that the 
proposal could clarify the public policy exception for non-recognition).  
Furthermore, the ALI Proposed Statute does not appear to address issues relating 
to constitutional limitations on U.S. courts' jurisdiction over the person or property 
in question. See ALI, supra note 22, at 18-29 (discussing Section 9 under the 
proposed statute, which contemplates action "where the judgment debtor is subject 
to personal jurisdiction" or "where assets belonging to the judgment debtor are 
situated," but not indicating whether constitutional tests must be met); see also 
supra note 38 and accompanying text.  

492. See ALI, supra note 22, at 29-149.
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I. INTRODUCTION 

In 2009, an outbreak of Salmonella enteritidis caused 714 
illnesses in forty-six states, produced nine deaths,' and triggered 
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what was then the largest food recall in U.S. history.2 Laboratory 
testing traced the outbreak back to the Peanut Corporation of 
America (PCA), 3 a company whose literature boasted of its 
"remarkable Food-Safety record" that was "developed in an 
environment committed to continuous training and state-of-the-art 
Food Safety techniques." 4 But this commitment did not extend very 
far; a Food and Drug Administration (FDA) inspection found a leaky 
roof, water stains, and mold on the walls-prime conditions for 
Salmonella growth.5 

State inspectors shut down PCA's plant in Plainview, Texas 
after finding dead rodents and fecal matter near the air ventilation 
system of the production room.6 Even worse, "Federal and Texas 
officials did not even know PCA's Plainview facility existed until 
after they started investigating [a different] plant. [The Plainview 
plant] was unlicensed and had been uninspected by the government 
for four years." 7  PCA's size may have allowed it to escape 
detection: PCA was not an international conglomerate, but a small, 
family-owned and -operated business.8 Ultimately, PCA declared 
bankruptcy, 9 which left it unclear who would be held accountable 
for the nine deaths, hundreds of illnesses, and millions of dollars in 
economic damages resulting from this outbreak.  

1. Maryn McKenna, Sh*t, Just Ship It, WIRED (Feb. 24, 2013, 12:30 PM), 
http://www.wired.com/wiredscience/2013/02/prosecution-pca. Given that only a 
"fraction of cases are confirmed by lab analysis, the actual number of victims may 
be much larger." Id.  

2. Lyndsey Layton & Nick Miroff, The Rise and Fall of a Peanut Empire, 
WASH. PosT (Feb. 15, 2009), http://www.washingtonpost.com/wp-dyn/content/arti 
cle/2009/02/14/AR2009021401758.html?hpid=topnews.  

3. Id.  
4. U.S. v. Parnell, No. 1:13-CR-12-WLS, 2013 WL 628704, at *19 (M.D.  

Ga. Feb. 15, 2013).  
5. Layton & Miroff, supra note 2.  
6. Id.  
7. Id.  
8. See Lyndsey Layton & Nick Miroff, Peanut Corp.: A Troubled History, 

SEATTLE TIMES (Feb. 15, 2009, 12:00 AM), http://seattletimes.com/html/ 
nationworld/2008746155_peanutl5.html (describing the history of the PCA 
corporation).  

9. PCA and Kellogg Co. eventually agreed to settle more than 120 tort 
claims for $12 million. Erin Coe, Salmonella Victims Seek Criminal Case for PCA 
Exec, LAw360 (Feb. 9, 2011, 8:27 PM), http://www.law360.com/articles/ 
224856/salmonella-victims-seek-criminal-case-for-pca-exec.
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Yet it soon became clear that there were individuals at the 
heart of the scandal who could be held criminally responsible.  
PCA's massive recall quickly led to a congressional investigation, 
which revealed internal company e-mails allegedly documenting that 
former PCA CEO Stewart Parnell knew his company shipped 
contaminated peanuts. 10 As more and more damning information 
was uncovered, family members of those who became ill or died 
after eating the PCA's Salmonella-tainted products called upon the 
federal government to bring criminal charges against Parnell." 
However, because the FDA "rarely uses its criminal prosecution 
power regarding food violations," 12 Parnell was unlikely to face 
criminal charges. Attorneys in the field concur with this 
observation, 13 and their views are supported by FDA data: less than 
1% of inspections result in criminal prosecution. 14 Yet at the time of 
the PCA outbreak, senators and attorneys alike could not fathom 
why there had been no prosecution of PCA. 15 For example, when 
the criminal probe into PCA was announced, U.S. Senator Amy 
Klobuchar, a former prosecutor, said, "Based on my review of the 
evidence, there should be a criminal prosecution here." 16 One 
former Chief Counsel to the FDA went as far as to say, "In effect, 
[the] FDA is saying even if you kill people, even if people die 
because of your failure to comply with the law, we are not going to 
prosecute." 17 

Nevertheless, those who took a more optimistic view--that 
prosecution was delayed so that the Department of Justice (DOJ) 
could "cross all [its] t's and dot [its] i's . . . to get [the case] right"

10. Id.  
11. Id.  
12. Dan Flynn, Reprieve from Criminal Prosecutions May Be Ending for 

Food Execs, FOOD SAFETY NEWS (May 4, 2012), http://www.foodsafetynews.com/ 
2012/05/criminal-prosecution-drought-may-be-ending-for-food-execs [hereinafter 
Flynn, Reprieve].  

13. See id. (quoting attorneys who specialize in food safety law and believe 
that prosecution for major food violations is rare).  

14. 1 JAMES T. O'REILLY, FOOD AND DRUG ADMINISTRATION 8:6 (2d ed.  
2006) [hereinafter O'REILLY (2d ed.)].  

15. Andy Frame, FDA 's Power to Prosecute, FOOD SAFETY NEWS (Oct. 17, 
2012), http://www.foodsafetynews.com/2012/10/fdas-power-to-prosecute.  

16. Id.  
17. Id.
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proved to be correct.18 On February 20, 2013, a seventy-six-count 
indictment was unsealed, revealing the "charging [of] four former 
officials of the [PCA] . . . with numerous charges relating to 
salmonella-tainted peanuts." 19 All four defendants (Stewart Parnell, 
his brother Michael Parnell, Samuel Lightsey, and Mary Wilkerson) 
served in executive or supervisory positions at the. PCA.20 Food 
safety charges included: 

(i) one count of conspiracy to introduce adulterated food in 
order to defraud customers and obtain money by means 
of false pretenses, in violation of 21 U.S.C. 331(a) and 
333(a)(2); 21 

(ii) twenty counts of introduction of adulterated food into 
interstate commerce with intent to defraud, in violation of 
21 U.S.C. 331(a) and 333(a)(2);22 and 

(iii) thirteen counts of introduction of misbranded food into 
interstate commerce with intent to defraud in violation of 
21 U.S.C. 331(a) and 333(a)(2). 23 

Prosecutors also brought charges that were not nominally food safety 
violations: 

(i) one count of conspiracy to violate 18 U.S.C. 1341, for 
obtaining money or property by means of false or 
fraudulent pretenses24 (factually based on defendants' 
alleged deception of customers by shipping contaminated 
peanut products; failing to inform customers of testing 
indicating Salmonella contamination; 25  including 
misleading and false test results with products; 26 and 

18. Id.  
19. Press Release, Dep't of Justice, Former Officials and Broker of Peanut 

Corporation of America Indicted Related to Salmonella-Tainted Peanut Products 
(Feb. 21, 2013), available at http://www.justice.gov/opa/pr/2013/February/13-civ
220.html.  

20. Parnell, 2013 WL 628704, at *3-4.  
21. Id. at *23-24.  
22. Id. at *40.  
23. Id.  
24. Id. at *14.  
25. Id. at *15.  
26. Id. at *16.
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making false statements about salmonella detection in 
plants); 27 

(ii) twenty counts of interstate shipments fraud in violation of 
18 U.S.C. 1341;28 

(iii) twelve counts of wire fraud in violation of 18 U.S.C.  
1343;29 and finally, 

(iv) nine counts of obstruction of justice in violation of 18 
U.S.C. 1505.30 

All four defendants pleaded not guilty.31 
Even in a case involving egregious food safety violations 

such as this one, the federal government does not usually pursue 
criminal charges in food safety cases.32 The DOJ's limited history 
and experience with criminal prosecution of food safety violations 
could explain why only twenty-four of the seventy-six charges in the 
Parnell indictment were for violations of food safety statutes. It is 
also possible that prosecutors were merely charging as many crimes 
as they could to sanction the defendants' deplorable conduct to the 
greatest extent possible. For reasons discussed below, neither 
explanation is sufficient. This Note questions whether current 
enforcement strategies for food safety violations provide adequate 
levels of deterrence to would-be criminals and proposes practical and 
low-cost changes to the federal prosecution of food safety violations.  

For the sake of brevity, this Note will focus on the FDA and 
criminal enforcement-instead of the Department of Agriculture's 
(USDA) enforcement efforts-in part because the FDA is 
responsible for the safety of 80-90% of the U.S. food supply.33 This 

27. Id. at *49.  
28. Id. at *44.  
29. Id. at *46.  
30. Id. at *49.  
31. Dan Flynn, Jury Trial for PCA Execs Likely to Start in October, FooD 

SAFETY NEWS (Apr. 22, 2013), http://www.foodsafetynews.com/2013/04/most-of
pca-pre-trial-decisions-will-be-made-today/#.UXumTcrlnKc.  

32. Sabrina Tavernise, Charges Filed in Peanut Salmonella Case, N.Y.  
TIMES, Feb. 21, 2013, at B5 (citing Professor Carl Tobias of the University of 
Richmond School of Law).  

33. RENEE JOHNSON, CONG. RESEARCH SERVE , RS22600, THE FEDERAL FOOD 

SAFETY SYSTEM: A PRIMER 1 (2012), available at http://www.fas.org/sgp/crs 
/misc/RS22600.pdf.
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Note will show that the FDA does not presently have the capabilities 
necessary to optimally deter practices that produce unsafe food.  
Therefore, one must look to other federal agencies for a solution.  
The PCA outbreak serves as a case study throughout this Note to 
illustrate why more effective federal prosecution is necessary, as 
well as how it may be accomplished. Part I describes examples of 
current problems with food safety, as well as the (failing) current 
attempts to solve them. Part II provides an overview of federal 
criminal enforcement of food safety violations. Part III argues that 
food safety criminal statutes are under enforced, weakening any 
deterrent effect. Part IV suggests practical changes to facilitate 
increased federal prosecutions of food safety violations, providing a 
greater deterrent effect. Finally, Part V discusses the future of the 
PCA case.  

II. CURRENT PROBLEMS IN FOOD SAFETY 

A. The Cost of Unsafe Food 

The Centers for Disease Control (CDC) estimates that 
foodborne illnesses cause 3,000 deaths, 128,000 hospitalizations, and 
forty-eight million sicknesses annually.34 This suggests roughly one 
out of every six Americans gets food poisoning each year (and these 
numbers are likely understating the actual illness rate because of 
inaccurate or underreported diagnoses).35 For example, the CDC 
estimates that in 2012, the ratio of unreported to reported cases was 
thirty to one for Campylobacter, twenty-nine to one for Salmonella, 
and 142 to one for Vibrio. 36 Regardless of the exact number, this is a 
massive cost for the entire country to bear, and these illnesses 
disproportionately impact young children, pregnant women, and 

34. CDC Estimates of Foodborne Illness in the United States, CTRS. FOR 
DISEASE CONTROL & PREVENTION, http://www.cdc.gov/foodborneburden/2011
foodborne-estimates.html#annual (last updated June 21, 2013).  

35. Trends in Foodborne Illness in the United States, 2012, CTRS. FOR 
DISEASE CONTROL & PREVENTION, http://www.cdc.gov/Features/dsFoodNet2012/ 
reportcard.html (last updated Apr. 18, 2013).  

36. Id.
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older adults who are "more likely to have severe complications or 
die from these illnesses." 37 

But the lack of safe food has far broader impacts in America 
today than just the sickening of individuals. Indeed, in terms of 
medical and quality-of-life costs alone, contaminated food accounts 
for $152 billion in economic losses per year. 38 The PCA peanut 
scandal cost the peanut industry one billion dollars.39 Such massive 
costs have not gone unnoticed, and over the last century the 
government has repeatedly intervened to try and make food safer.  

B. Current Attempts at Making Food Safer 

Historically, the United States has had mixed success in its 
food safety efforts in terms of short- and long-term trends in 
reducing rates of infection.40 One would hope that food has been 
significantly safer since the late 1990s. However, CDC data show 
that we have yet to achieve significant reductions in foodborne 
infections and illnesses. Furthermore, the key pathogens where 
reductions have been seen make up a small percentage of illnesses in 

37. Incidence and Trends of Foodborne Illness, 2011, CTRS. FOR DISEASE 
CONTROL & PREVENTION, http://www.cdc.gov/features/dsfoodnet (last updated 
Jan. 22, 2013).  

38. Diana Crumley, Note, Achieving Optimal Deterrence in Food Safety 
Regulation, 31 REV. LITIG. 353, 372 (2012).  

39. Zach Mallove, USDA Releases Study on Peanut Industry, FOOD SAFETY 

NEWS (Feb. 4, 2010), http://www.foodsafetynews.com/2010/02/usda-releases
study-on-peanut-industry.  

40. See Incidence and Trends of Foodborne Illness, 2011, CTRS. FOR DISEASE 
CONTROL & PREVENTION http://www.cdc.gov/features/dsfoodnet (last updated Jan.  
22, 2013) (comparing 2006 to 2008 and 2011 infection rates to find that Shigella 
infections decreased, Campylobacter infections increased, and Salmonella 
infections remained the same). Over the long term, calculated by comparing 1996 
to 1998 data with 2011 data, six key infections (including E. coli 0157:H7 and 
Listeria) decreased, incidence of Salmonella remained the same, and Vibrio 
increased. Id. The 2012 data show similar results. See Incidence and Trends of 
Foodborne Illness, 2012, CTRS. FOR DISEASE CONTROL & PREVENTION 
http://www.cdc.gov/features/dsfoodnet2012/ (last updated Apr. 18, 2013) 
(showing that the incidence of the same six infections has declined, Salmonella's 
overall incidence remains unchanged, and Vibrio continues to rise).
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the latest CDC estimates.41 For example, Salmonella infection rates 
have remained effectively unchanged since 1996, but the bacteria are 
responsible for 28% of deaths and 35% of hospitalizations from food 
contamination. 42 

1. The Food Safety Modernization Act 

The PCA contamination was horrific enough to prompt 
Congress to legislate. 4 3 The Food Safety Modernization Act 
(FSMA) represents the lar est expansion of the FDA's food safety 
authority since the 1930s.4  The bill provides for several important 
changes, including increased preventative controls and inspections, 
new tools to ensure imported food is safe, mandatory recall 
authority, and enhanced inter-agency collaboration. 45 

Yet, the FSMA does not provide for any significant changes 
to criminal enforcement of food safety laws. Although the Senate 
and House debated changes to the federal criminal statutes,46 yet in 
one of the "most perplexing instances of legislative under-reaction to 
a public health crisis in recent memory," criminal penalties were not 
strengthened.47 

C. Continuing Problems 

Even with the enactment of the FSMA, food safety oversight 
remains on the Government Accountability Office's (GAO) 
"high-risk list."48 In part, this is because "it is too early to 
understand in depth the impact of the law on federal oversight of 

41. Press Release, Ctrs. for Disease Control & Prevention, New Estimates 
More Precise (Dec. 15, 2010), available at http://www.cdc.gov/media/pressrel/201 
0/a101215.html.  

42. Id.  
43. Rena Steinzor, High Crimes, Not Misdemeanors: Deterring the 

Production of Unsafe Food, 20 HEALTH MATRIX 175, 179 (2010).  
44. JOHNSON, supra note 33, at 2.  
45. Frequently Asked Questions, FoOD & DRUG ADMIN., http://www.fda.gov/ 

Food/GuidanceRegulation/FSMA/ucm247559.htm (last updated Aug. 1, 2013).  
46. Steinzor, supra note 43, at 179.  
47. Id.  
48. Revamping Federal Oversight of Food Safety, Gov'T ACCOUNTABILITY 

OFFICE, http://www.gao.gov/highrisk/revampingfood-safety (last visited Oct. 16, 
2013).
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food safety." 49 But it also serves as a reminder that the FSMA is not 
a wholesale solution to the country's unsafe food problem.  
Primarily, the FDA appears unable to effectively enforce the laws for 
which it is responsible. A 2010 report by the U.S. Inspector General 
discussed declining rates of inspection-particularly of high-risk 
facilities-and similarly low rates of enforcement. 50 This reflects the 
FDA's broader "history of low rates of inspection and 
enforcement." 51 

The deficiencies in enforcement and inspections could also 
have exacerbated the FDA's deficit of inspectors. The FDA is 
responsible for inspecting ten times as many facilities as the Food 
Safety Inspection Service (FSIS) (the USDA's food safety 
investigation branch), yet the FDA had just over one-third of the 
staff of the FSIS as of 2011.52 There is inconsistent information on 
inspection frequency, but estimates range from once every five years 
to once every ten years.3 PCA's Plainview facility had gone 
completely uninspected by federal and state officials for nearly four 
years. 54 It is clear that the FDA is unable to fully regulate every 
entity under its jurisdiction.55 This inability prompts many vendors 
to hire private auditors at the request of purchasing corporations, but 
the efficacy of these private inspectors is questionable. 56  For 

49. Id.  
50. Crumley, supra note 38, at 391.  
51. Id.  
52. See JOHNSON, supra note 33, at 8 (showing that the FSIS's 2011 staff was 

9,600 compared to the FDA's food program staff of 3,400).  
53. Steinzor, supra note 43, at 183.  
54. Id. at 177.  
55. Id. at 181-82 (noting that the "FDA has jurisdiction over more than 

44,000 U.S. food manufacturers, as well as over 100,000 additional registered food 
facilities" as well as 200,000 foreign food facilities).  

56. Stephanie Armour, John Lippert & Michael Smith, Food Sickens Millions 
as Company-Paid Checks Find It Safe, BLOOMBERG MARKET MAGAZINE, Oct.  
10, 2012, available at http://www.bloomberg.com/news/2012-10-1 1/food-sickens
millions-as-industry-paid-inspectors-fmd-it-safe.html (noting that private 
inspection firms are not subject to government oversight or guidelines and 
sometimes have financial ties to the companies they are inspecting; discussing the 
high ratings Jensen Farms received from a private inspector shortly before 
releasing listeria infected cantaloupe that killed thirty-three people, as well as 
sterling marks to other producers "either before or right after they supplied toxic 
food.").
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example, at PCA's Georgia plant, FDA inspectors found mold, 
rodents, feathers, and feces in the air filtration system.57 This plant 
was given a "superior" rating from a private audit firm a year before 
the outbreak. 58 

There is one large, obvious reason for this lack of sufficient 
investigations, enforcement, or inspectors: as an agency suffering 
from "acute funding shortages," the FDA does not have the financial 
resources it needs. The Agency has jurisdiction over 80% of the 
food supply, but only 24% of federal expenditures are on food 
safety. Even though the FDA's budget has increased by several 
hundred million dollars over the last several years, 61 its budget still 
represents significantly less than 80% of the total funding for food 
safety enforcement.62 For comparison purposes, the FDA has 
jurisdiction over ten times as many domestic facilities as the FSIS, 
but the FDA has been appropriated almost $200 million less than the 
FSIS.63 In terms of the FSMA, it is unclear how the new required 
inspections will be funded, and, generally, "funding to undertake 
many federal activities in the FSMA is uncertain." 4 Taken as a 
whole, even with the passage of the FSMA, significant hurdles to 
effective FDA enforcement remain.  

Due to these facts, this Note argues that the United States can 
take steps to use enhanced criminal liability for food safety 
violations to more effectively deter criminal behavior by looking to 
other federal agencies for action. As a preliminary matter, it is 
important to understand the criminal-enforcement process.  

57. Steinzor, supra note 43, at 177.  
58. Id. at 178. It should be noted that an auditing team hired by Nestle Inc.  

had "turned in such a damning report that Nestle stop[ed] buying products from 
PCA." Id.  

59. Id. at181.  
60. Id. at 184-85.  
61. Compare id. at 185 (listing the FDA's 2009 food safety budget as $649 

million) with Jim Monke, Agriculture and Related Agencies: FY2013 
Appropriations, CONG. RESEARCH SERV. at 26 (July 10, 2012), available at 
http://www.fas.org/sgp/crs/misc/R42596.pdf (showing proposed 2013 FDA food 
safety budgets between $946.1 million to $1.0916 billion).  

62. See Monke, supra note 61, at 26 (showing the USDA's Food Safety 
budget set at between $995.5 million and $1.0014 billion, amounts roughly.equal 
to the proposed 2013 FDA budget in supra note 61).  

63. See JOHNSON, supra note 33, at 8 (showing the FSIS has jurisdiction over 
6,300 slaughtering and processing establishments, while 68,000 facilities are 
subject to FDA inspection).  

64. Id. at 2
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III. OVERVIEW OF FEDERAL CRIMINAL PROSECUTION OF FOOD 

SAFETY LAWS 

A. The Enforcement Process 

As discussed, the FDA has jurisdiction to regulate 80-90% of 
the food Americans eat.65 It is responsible for ensuring the safety of 
domestic and imported food products, save most meats and poultry.66 

The Agency's establishment dates back to the 1906 Pure Food and 
Drugs Act.67 This law proved inadequate, 68 and President Franklin 
Delano Roosevelt signed the Food, Drug, and Cosmetic Act (FDCA) 
on June 25, 1938.69 This is the statute that forms the basis of FDA 
authority over food safety. 70 

The FDA's Office of Criminal Investigations (OCI)71 is the 
investigative apparatus for violations of the FDCA,72 as well as all 
other criminal statutes the FDA is tasked with enforcing. 73 The OCI 
is comprised of roughly 190 agents who investigate those suspected 

65. Id. at 1.  
66. Id.  
67. About FDA: History, FOOD & DRUG ADMIN., http://www.fda.gov/ 

AboutFDA/WhatWeDo/History/default.htm (last updated May 29, 2013).  
68. Id.  
69. Id.  
70. 21 U.S.C. 301.  
71. Inspections, Compliance, Enforcement, and Criminal Investigations, 

FOOD & DRUG ADMIN., (Apr., 26, 2013, 12:29AM), http://www.fda.gov/ICECI/ 
CriminalInvestigations/default.htm.  

72. RANDY M. MASTRO & LEE G. DUNST, BUSINESS AND COMMERCIAL 
LITIGATION IN FEDERAL COURTS 112:81 (3d ed. 2012).  

73. See Inspections, Compliance, Enforcement, and Criminal Investigations, 
FOOD & DRUG ADMIN., http://www.fda.gov/ICECI/CriminalInvestigations/ 
default.htm (last updated Sept. 20, 2013) ("As the criminal investigative arm of the 
Food and Drug Administration (FDA), the mission of the Office of Criminal 
Investigations (OCI) is to conduct and coordinate investigations of suspected 
criminal violations of the Federal Food, Drug, and Cosmetic Act (FDCA) and 
other related Acts; the Federal Anti-Tampering Act (FATA); and other statutes 
including applicable Title 18 violations of the United States Code (USC); and to 
collect evidence to support successful prosecutions through the federal or state 
court systems as appropriate.").
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of violating the FDCA.74 The OCI's creation in the 1990s was 
expected to lead to more criminal enforcement cases, but as this 
Note will show, it is questionable whether this has actually 
happened.75 The majority of criminal violations investigated by the 
OCI are discovered through FDA inspections, 76 and these reported 
violations are the foundation of the criminal case.77 If violations are 
sufficiently severe, the FDA will pursue criminal charges. Before 
initiating prosecution, the FDA must give notice to the potential 
defendants and provide a hearing, but the parties are not required to 
appear.78 

The FDA and OCI do not actually initiate the criminal 
proceedings; in fact, virtually all federal agencies that can investigate 
criminal violations are dependent on the Department of Justice 
(DOJ) for prosecution. 79 The OCI has the power to refer cases 
directly to the U.S. Attorney in the district where the crime occurred 
instead of to the DOJ's D.C. office; this is one reason why OCI's 
establishment was expected to increase prosecutions. 80  While 
unwilling to go as far as calling them "independent fiefdoms," one 
author has discussed how the U.S. Attorneys' Offices have 
considerable discretion in enforcement-related decisions. 8 

Generally, agencies such as the OCI do most of the investigative pre
trial work, and the U.S. Attorney at a given office will focus on 
negotiation and litigation.82 At the DOJ, the Consumer Protection 
Branch of the Civil Division (CPB) handles criminal and civil 
litigation arising under the FDCA. 83 In addition to cases brought 

74. James F. Neale, Coping with the Rapidly Expanding Food and Drug 
Laws, RECENT DEVELOPMENTS IN FOOD AND DRUG LAW, 2012 WL 4971925 
(ASPATORE 2013).  

75. O'REILLY (2d ed.) 8:04.  
76. Nicholas Freitag, Federal Food and Drug Act Violations, 41 AM. CRIM.  

L. REV. 647, 662-63 (2004).  
77. O'REILLY (2d ed.) 8:04.  
78. Freitag, supra note 76, at 664-65.  
79. Robert L. Rabin, Agency Criminal Referrals in the Federal System: An 

Empirical Study of Prosecutorial Discretion, 24 STAN. L. REV. 1036, 1037 (1972).  
80. Flynn, Reprieve, supra note 12; see also Rabin, supra note 79, at 1039 

(stating that most agencies refer cases directly to local U.S. Attorneys' Offices).  
81. Rabin, supra note 79, at 1040.  
82. Id. at 1068.  
83. UNITED STATES ATTORNEYS' MANUAL 4:8.010 (Apr. 2009) [hereinafter 

UNITED STATES ATTORNEYS' MANUAL], available at http://www.justice.gov/usao/ 
eousa/foiareading_room/usam/title4/8mciv.htm.
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through FDA and OCI referrals, FDCA matters can be initiated by 
U.S. Attorneys' Offices if an agent seeks a search warrant, a grand 
jury subpoena, or a prosecution.  

B. ' Available Statutes for Prosecution 

As the PCA indictment shows, those who sell contaminated 
food can be charged with both food safety violations and other 
federal crimes. This Note focuses on the two main food safety 
criminal statutes contained in the FDCA, which appear in 21 U.S.C.  

331. Subpart (a) criminalizes the "introduction or delivery for 
introduction into interstate commerce of any food . . . that is 
adulterated or misbranded" 85 and subpart (b) does the same for the 
adulteration or misbranding of any food in interstate commerce. 86 

Pattern jury instructions indicate that food can be 
"adulterated," for FDCA purposes, in several different ways. 87 The 
instructions state that "food is adulterated ... if it consists in whole 
or in part of any filthy substance, or is otherwise unfit for food."88 

Importantly, food can be deemed adulterated without actual 
contamination; if the jury finds beyond a reasonable doubt that 
"there were insanitary conditions creating a reasonable possibility 
that the food would be contaminated with filth, then [the jury] should 
find that the food is adulterated." 89 

Any person who commits a prohibited act set forth in 21 
U.S.C. 331 violates the.FDCA. Such a violation is a misdemeanor 
with a maximum one-year prison sentence and fine of $1,000.90 A 
person committing such an act "with the intent to defraud or 
mislead" is guilty of a felony that carries a sentence of up to three 
years and a fine of up to $10,000.91 Intent to defraud or mislead can 

84. Id. 4:8.200.  
85. 21 U.S.C. 331(a) (2013).  
86. Id. 331(b).  
87. UNITED STATES ATTORNEYS' MANUAL 4:8.245.  

88. Id.  
89. Id.  
90. 21 U.S.C. 333(a)(1) (2012).  
91. Id. 333(a)(1)(2)
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be established by demonstrating a fraud upon the ultimate consumer 
of the product, the FDA, or both. 92 

A misdemeanor conviction under the FDCA, unlike a felony 
conviction, does not require proof of fraudulent intent, or even 
knowing or willful conduct. 93 The CPB attempts, wherever possible, 
to bring felony charges to deal with fraudulent behavior.9 4 

Nevertheless, misdemeanor liability can attach to behavior that, due 
to lack of proof or other problems with a case or defendant, may not 
merit felony prosecution.95 Pursuant to 18 U.S.C. 3571, the 
maximum fines for violations of the FDCA are $250,000 per count 
for individuals and $500,000 per count for organizations.96 These 
statutes form the core criminal penalties provided by the FDCA to 
deter food safety violations. Given the lack of a mens rea 
requirement for misdemeanor offenses and the possibility of 
corporate-executive liability, these statutes were controversial in 
their early years.97 

C. Key Case Law 

United States v. Dotterweich and United States v. Park are 
the two key Supreme Court cases necessary to understanding 
criminal prosecution of food safety violations. Dotterweich 
established a strict-liability standard for violations of the FDCA, 
holding there was no mens rea requirement for a misdemeanor 
conviction.98 In Dotterweich, the president-general manager of the 
Buffalo Pharmacal Company was charged with violations of the 
FDCA for shipping, misbranded drugs.99 The appellate court had 
overturned the defendant's conviction because only the corporation 
itself was a "person',' subject to prosecution. 10 0 The Court held that 
the FDCA was a type of regulation legislation that "dispenses with 
the traditional requirement for criminal conduct-awareness of some 

92. UNITED STATES ATTORNEYS' MANUAL 4:8.205.  
93. Id. 4:8.210.  
94. See id. 8.205 (providing that any person who violates the DFCA with 

intent to commit fraud is guilty of a felony).  
95. Id. 4:8.210.  
96. Id. 4:8.205.  
97. See id. (stating that a misdemeanor conviction under the FDCA does not 

require fraudulent intent).  
98. United States v. Dotterweich, 320 U.S. 277, 281 (1943).  
99. Id. at 278.  
100. Id. at 279.
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wrongdoing. In the interest of the larger good, it puts the burden of 
acting at hazard upon a person otherwise innocent but standing in 
responsible relation to a public danger."'0 1 The Court effectively 
applied the common law theory of the responsible corporate officer 
(RCO),' 02 believing that freeing all individuals from liability under 
the FDCA would "defeat the very object of the [FDCA]."103 The 
Court limited liability by holding that a finding of corporate guilt can 
only extend to those who had a "responsible share in the furtherance 
of the transaction which the statute outlaws." 104 Importantly, the 
majority stated that the enforcement provisions of public welfare 
legislation, like the FDCA, should be read liberally.' 05 Dotterweich 
was critical for establishing that corporate officers in "responsible 
relation" to a danger could be held liable under the FDCA, even 
without personally adulterating food.  

However, the meaning of "responsible relation" puzzled 
lower courts, and the Court granted certiorari several decades later to 
resolve a circuit split.106 In United States v. Park, Acme Markets 
and its president, Park, were charged with violating the FDCA by 
causing interstate food shipments to be held in a Baltimore 
warehouse exposed to rodent contamination.107 The FDA inspected 
the warehouse, found a "rodent infestation and other insanitary 
conditions,"'108 and sent a letter to Park informing him of the 
conditions.109 Park delegated responsibility for fixing the problem to 
a company vice president."0 Conditions improved, but the rodent 

101. Id. at 281 (citing United States v. Balint, 258 U.S. 250 (1922)).  
102. Nancy Mullikin, Comment, Holding the "Responsible Corporate 

Office" Responsible: Addressing the Need for Expansion of Criminal Liability for 
Corporate Environmental Violators, 3 GOLDEN GATE U. ENVTL. L.J. 395, 420 
(2010).  

103. Dotterweich, 320 U.S. at 282.  
104. Id. at 284.  
105. Id.  
106. See United States v. Park, 421 U.S. 658, 667 (1975) ("We granted 

certiorari because of an apparent conflict among the Courts of Appeals with 
respect to the standard of liability of corporate officers under the [FDCA] as 
construed in United States v. Dotterweich.").  

107. Id. at 660.  
108. Id. at 661.  
109. Id. at 662.  
110. Id. at 663.
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infestation remained.' Park argued that he could not be held liable 
without an affirmative act, and simply being the "President of the 
offending corporation" was not sufficient. 12 

In its opinion, the Court attempted to define Dotterweich's 
"responsible relations" test. 113  The majority held that the 
government must show both that the defendant had authority to 
prevent or correct a violation and that he or she failed to act.'14 

Furthermore, the Court stated neither "knowledge" nor "intent" must 
be proved and that "an omission or failure to act" is a sufficient basis 
for imposing a "responsible corporate agent's liability."" 5 

Regarding not requiring personal action by the defendant, the Court 
explained, "The accused, if he does not will the violation, usually is 
in a position to prevent it with no more care than society might 
reasonably expect and no more exertion that it might reasonably 
exact from one who assumed his responsibilities.""1 6 Hence, if an 
agent had power to prevent the alleged violation or otherwise ensure 
compliance, he bears a "responsible relation" to violations,' 17 

regardless of his knowledge, intent," 8 or even awareness of the 
violation.1 9 Importantly, it is not just a "positive duty to seek out 
and remedy violations ... but a duty to implement measures that will 
insure that violations will not occur."120 Park, "by reason of his 
position," had "responsibility and authority to prevent [the rodent 
contamination] in the first instance, or promptly to correct [the 
violation] . . . and. . . he failed to do so," which meant he could be 
held liable under the FDCA.121 Hence, the Court affirmed not only 
that the misdemeanor provisions of the FDCA were strict-liability 
offenses but also that corporate officers who fail to remedy known 

111. Steinzor, supra note 43, at 194.  
112. Park, 421 U.S. at 666.  
113. See Dotterweich, 320 U.S. at 281 (stating that liability for misbranded 

drugs is placed upon a corporate officer "otherwise innocent but standing in 
responsible relation to a public danger") (emphasis added).  

114. Park, 421 U.S. at 673-74.  
115. Id. at 670-71.  
116. Id. at 671 (quoting Morissette v. United States, 342 U.S. 246, 256 

(1956)).  
117. Id. at 671-72.  
118. Id. at 670.  
119. See id. at 672 (FDCA liability does not "turn on 'awareness of some 

wrongdoing"').  
120. Id.  
121. Id. at 673-74.
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violations could be held liable. Even with such a powerful tool at 
their disposal, including a very minimal mens rea requirement, 
federal prosecutors have failed to bring a significant number of 
prosecutions under 331.  

IV. THE PRESENT LEVEL OF ENFORCEMENT OF CRIMINAL FOOD 

SAFETY VIOLATIONS FAILS TO OPTIMALLY DETER 

PROSPECTIVE CRIMINALS 

A. Over-Federalization of Criminal Law is a Myth 

A large number of both lay and scholarly commentators 
believe that criminal law is over-federalized and over-enforced. 12 2 

This belief must be addressed before raising any suggestions to 
expand federal criminal prosecutions. Green has argued that there 
has been a "miscalculation of the extent to which over
criminalization [of regulatory crimes] is a problem and a call for 
unwarranted limitations on the use of criminal actions in the realm of 
regulatory law." 123 Klein and Grobey have set out to further 
empirically debunk such notions. 124 They state that "Mitt Romney 
lambasted Barack Obama [during the 2012 presidential campaign] 
for the overzealous use of the Migratory Bird Treaty Act (MBTA) to 
prosecute patriotic American oil corporations . . . [joining] most 

122. See, e.g., Susan A. Ehrlich, The Increasing Federalization of Crime, 32 
ARIZ. ST. L.J. 825 (2000) (arguing that the increasing federalization of crime 
upsets constitutional balance and the authority of and respect paid to state 
governments and law enforcement, among other dangers); Michael M. O'Hear, 
Symposium: Legal Issues and Sociological Consequences of the Federal 
Sentencing Guidelines: Nation Uniformity/Local Uniformity: Reconsidering the 
Use of Departures to Reduce Federal-State Sentencing Disparities, 87 IOwA L.  
REv. 721 (2002) (stating that federal law enforcement has dramatically expanded 
its reach into areas that were traditionally the domain of local and state 
enforcement); cf Stuart P. Green, Why It's a Crime to Tear the Tag Off a 
Mattress: Overcriminalization and the Moral Content of Regulatory Offenses, 46 
EMORY L.J. 1533 (1997) (arguing, in response to over-criminalization critics, that 
regulatory offenses are not as morally neutral as they are made out to be).  

123. Green, supra note 122, at 1537.  
124. Susan R. Klein & Ingrid B. Grobey, Debunking Claims of Over

Federalization of Criminal Law, 62 EMoRY L.J. 1, 1 (2012) [hereinafter Klein & 
Grobey, Debunking].
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criminal law scholars." 125 Klein and Grobey's more recent article 
debunks this claim and other myths of over-federalization of 
criminal law. 126 They examine federal criminal caseloads and find 
that the percentage of felony criminal matters heard in federal court 
has remained constant at 5% over many decades, despite an increase 
in federal criminal statutes.127 If over-federalization was occurring, 
one would .expect this number to rise. 128 Moreover, the categories 
that comprise most of the federal caseload (drug and immigration 
prosecutions) are the kinds explicitly appropriate for federal 
prosecution because of the federal interests' they implicate. 12 9 

Meanwhile, state courts still "dominate" in categories of crimes that 
are considered local in nature. 130 

Of course, even if one concedes that federal prosecutors are 
not overreaching, the persistent question is .whether federal food 
safety laws reach the "right kind" of crimes. Klein and Grobey 
emphasize that federal prosecutions should involve federal 
interests.13 Food safety, if for no other reason than its tremendous 
interstate impact, 132 is certainly an area that strongly implicates 
federal interests. Given these strong federal interests at stake, one 
would expect food safety violations to be vigorously pursued by 
federal prosecutors. Nevertheless, this Note argues that this is not 
the case.  

1. Available Data on OCI Prosecutions Are 
Sparse 

Unlike the FSIS, 13 3 the OCI does not maintain quarterly 
enforcement reports, and recent data reports are generally 

125. Susan R. Klein & Ingrid B. Grobey, Overfederalization of Criminal 
Law? It's a Myth, 28 CRIM. JUST. (forthcoming (manuscript at 3), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2252115 [hereinafter, Klein & 
Grobey, Overfederalization].  

126. See id. at 1 (summarizing the results of the authors' study).  
127. Id.  
128. Id.  
129. Id. In federal criminal cases, 59% of defendants are charged with drug 

or immigration offenses. Id. at 2.  
130. Id.  
131. See id. at 3 (demonstrating that federal courts focus on cases involving 

interstate conduct).  
132 For example, PCA's contaminated peanuts reached forty-four states.  

Layton & Miroff, supra note 2.
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unavailable.13 4  Broadly, regulatory offenses represent 2.1% of the 
entirety of federal criminal enforcement, and while there is a lack of 
clear data on specifically what part of that is food safety 
prosecutions, it is most assuredly a tiny portion of that 2.1%.135 
Arrests and convictions fluctuated from 1999 to 2008, but not very 
much from year to year. 13 6 Even when arrest rates sky-rocketed in 
2007, actual convictions remained relatively unchanged (and, indeed, 
rose over the next year as prosecutions fell). 137 The OCI obtained 
4,392 convictions in 2010, but these cases tended not to involve 
"mission critical" FDA enforcement of food safety laws. 138 Rather, 
critics charge that the OCI has padded its conviction rate with drug
related busts. 13 9 

More definitive statistics are available as to the number of 
warning letters sent by the FDA. In 2012, the FDA sent 4,882 
warning letters, up from 471 in 2007.140 Indeed, this significant 
increase may reflect increased vigilance by the FDA. According to 
reports, in 2010, FDA Commissioner Margaret Hamburg told 
legislators in Congress that the OCI would be referring more federal 
misdemeanor prosecutions. 141 At the same time, the DOJ will 
allegedly try to bring more Park strict-liability cases. 142 Experts 

133. See, e.g., Quarterly Enforcement Report April 1, 2012 through June 30, 
2012, U.S. DEP'T OF AGRIC. (Apr. 27, 2013, 7:53 AM), http://www.fsis.usda.gov/ 
PDF/QERQ3_FY2012_Tables1-19.pdf (listing individual FSIS enforcement 
actions for the given time period).  

134. For example, the 2002 FDA enforcement statistics do not even include 
OCI prosecutions. Enforcement Statistics Fiscal Year 2002, FOOD & DRUG 
ADMIN., http://www.fda.gov/ICECI/EnforcementActions/EnforcementStory/ 
ucm106349.htm (last updated May 29, 2009).  

135. Klein & Grobey, supra note 125, at 3.  
136. Improved Monitoring and Development of Performance Measures 

Needed to Strengthen Oversight of Criminal and Misconduct Investigations, 
Gov'T ACCOUNTABILITY OFFICE at 29 (Jan. 2010), available at http://www.gao.  
gov/new.items/d10221.pdf.  

137. Id.  
138. Flynn, Reprieve, supra note 12.  
139. Id.  
140. FDA Enforcement Statistics Summary Fiscal Year 2012, FooD & DRUG 

ADMIN. (Apr. 27, 2013), http://www.fda.gov/downloads/ICECI/EnforcementActio 
ns/UCM346964.pdf.  

141. Flynn, supra note 31.  
142. Id.
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predicted in early 2012 that more cases would be brought, and the 
PCA indictment may support this fact. 143 Yet, only 335 of the 4,882 
warning letters were food safety related, 144 which is close to the 
amount of food safety letters sent in 2011 (325)145 and 2010 (191),146 
showing that the massive increase in warning letters has not included 
a proportionate increase in food safety prosecutions.  

Regardless, this possible under-enforcement problem does 
not appear to exist at the same level in the FSIS.14 7 It is telling that 
"[a]lmost all federal criminal prosecutions [for food safety issues] 
involving jail time and fines are currently originated by the 
USDA."' 48 This Note argues that whatever the actual number of 
prosecutions may be, the continuation of flagrant violations by 
businesses such as PCA shows that such prosecutions are not 
sufficient to deter crime.  

B. Optimal Deterrence of Food Safety Violations 

Deterrence is a central tenet of criminal law, and "criminal 
sanctions are considered the most effective means of deterrence 
available."149 Broadly, deterrence is a mechanism in criminal law 
affecting "people's willingness to engage in criminal activity."50 

Threat of punishment serves as a deterrent force because "well

143. See generally Flynn, supra note 31 (discussing a possible increase in 
food safety criminal prosecutions).  

144. FDA Enforcement Statistics Summary Fiscal Year 2012, FooD & DRUG 
ADMIN. (Apr. 27, 2013), http://www.fda.gov/downloads/ICECI/Enforcement 
Actions/UCM346964.pdf.  

145. FDA Enforcement Statistics Summary Fiscal Year 2011, FooD & DRUG 
ADMIN. (May 14, 2013), http://www.fda.gov/downloads/ICECI/EnforcementActio 
ns/UCM285781.pdf.  

146. FDA Enforcement Statistics Summary Fiscal Year 2010, FoOD & DRUG 
ADMIN. (May 4, 2013), http://www.fda.gov/downloads/ICECI/EnforcementAction 
s/UCM247845.pdf.  

147. See Dan Flynn, Criminal Convictions Top FSIS Enforcement Tools 
Used in Latest Quarter Report, FOOD SAFETY NEWS (Nov. 30, 2012), 
http://www.foodsafetynews.com/2012/11/criminal-convictions-top-fsis
enforcement-tools-used-in-latest-quarter-report (discussing how convictions and 
sentences for a California meat company were the "centerpiece" of the USDA's 
enforcement actions).  

148. Flynn, supra note 31.  
149. Mullikin, supra note 102, at 401.  
150. Marcelo Ferrante, Deterrence and Crime Results, 10 NEW CRIM. L.  

REv. 1, 4-5 (2007).
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informed, rational agents . . . seek to maximize their expected 
utility"' 5 by avoiding criminal actions if the sanction is harsh 
enough. Optimizing deterrence generally requires balancing the 
state's interests in maximizing social welfare' 52 and minimizing the 
costs of crime and punishment.' 53 Such optimal deterrence theories 
are aimed at limiting the gains of criminal actors as much as 
possible.54 More specifically, in terms of the Becker model of 
optimal deterrence,' 55 food safety laws must provide sufficient 
deterrent force to outweigh prospective criminals' potential gains.  
Put simply, the greater the possible harm to the victim, the greater 
the necessary sanction. 156 This level of deterrence also minimizes 
the costs to victims by preventing the harmful action in the first 
place. The expansiveness of criminal liability and the level of 
sanctions levied upon violators are key determinants of the amount 
of deterrent force flowing from a given statute.' 57 Criminal liability 
and sanctions must be set to produce this level of optimal deterrence: 
strong enough to preempt actors from taking criminal actions, but 
not so strong as to prevent actors who would be capable of producing 
safe food from entering the market.  

This deterrence cannot come from civil penalties alone. If 
civil penalties become the sole form of enforcement (and thus the 
sole source of deterrence), the FDA risks food manufacturers writing 
off fines or seizures as the cost of doing business.'58 Prosecuting 
corporate executives is especially important, as they are often 

151. Id. at 7. Recent scholarship has noted that this description of the 
deterrence mechanism is over-simplified, but it will suffice for the purposes of this 
article.  

152. Crumley, supra note 38, at 368. For a far more precise economic 
analysis of optimal deterrence, see Ferrante, supra note 150.  

153. Jeffrey S. Parker, The Economics of Mens Rea, 79 VA. L. REV. 741, 
743 (1993).  

154. See Ferrante, supra note 150, at 16-17 (discussing the Posner and 
Becker models of optimal deterrence).  

155. Id. at 16.  
156. Id. at 21.  
157. Id. at 38 ("Any combination of enforcement level . . . and sanction 

severity yields a particular level of deterrence.").  
158. Mullikin, supra note 102, at 401 (discussing the "potential for 

businesses to write off the civil penalties imposed for violations of environmental 
regulations as the cost of doing business").
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shielded from personal civil liability, which is why. criminal 
sanctions are needed: they fill the deterrence gap that results from 
shielding. 159 Indeed, "The threat which produces the most rapid 
results for the FDA is that of individual criminal prosecution." 160 

Thus, "Deterrence is necessary [in food safety law] because 
irreparable harm may be done once the violative items are 
distributed." 161 

Yet, as Food Safety News bluntly stated, "[T]here is little 
evidence of any prosecution by [the] FDA or [the] DOJ as a means 
of encouraging food producers to keep their operations clean." 162 

PCA certainly was not deterred; indeed, the casual nature of the PCA 
defendants' fraud seems to indicate a need for a stronger deterrent 
feature. According to the indictment, Michael Parnell wrote in an 
e-mail that "the girl in [Texas] was very good at white-out [sic]," 
referring to the apparently casual modification of documents to 
defraud customers.' 63 When confronted with a shipment testing 
positive for Salmonella, Parnell claimed it was the first time in his 
career he had seen a positive test. 164 If the facts alleged in the 
indictment are true, this was a complete and utter lie. 165 Within a 
year, he was telling yet another customer that he had never seen an 
instance of Salmonella at his facility.166 

The failure of the present level of deterrence is further shown 
by actors' willingness to prioritize financial concerns over obeying 
food safety regulations. When informed that a shipment should be 
delayed due to Salmonella testing results, Stewart Parnell stated, via 
e-mail: "[S]hit, just ship it. I cannot afford to [lose] another 
customer." 167 Parnell exhibited a total lack of concern and focused 
solely on his bottom line. Another e-mail, discussing wasted 
peanuts, stated, "It is money... it is money ... it is money ... god 
damn money" that is thrown away when peanuts have to be 
discarded as waste. 168 In light of this kind of behavior, increased 

159. Id. at 401-02.  
160. O'REILLY (2d ed.) 8:2.  
161. Id.  
162. Flynn, Reprieve, supra note 12.  
163. Parnell, 2013 WL 628704 at *27.  
164. Id. at *26.  
165. Id.  
166. Id. at *28.  
167. Id.  
168. Id. at *34.
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criminal liability presents an opportunity for the FDA to deter those 
like the Parnells more effectively and prevent food-illness outbreaks.  

Deterrence is especially important because, as Steinzor 
mentioned, national press attention causes individuals to throw out 
contaminated foods. This means the true danger of consuming 
contaminated food presents itself before the trace back is 
completed; 169 if the true danger to the greatest number of people 
exists before recall efforts begin, strong deterrence factors are all the 
more important. In a similarly practical vein, "the FDA has few 
alternatives to deterrence-based enforcement in the absence of 
massive budget increases." 170 Indeed, the fewer monetary resources 
an agency has, the greater the utility of increased criminal 
enforcement becomes.7 

Inevitably, there will be costs to expanding criminal liability 
for food safety violations. As a basic matter, there is always a risk 
that larger firms' productivity will diminish with increased criminal 
sanctions. Some will argue that smaller operators in particular will 
be over-deterred by the costs of criminal liability, keeping them out 
of the market in the first place. However, as noted above, PCA was 
one such small business, and if similarly sized firms feel maintaining 
food safety is too costly, then perhaps they should not enter the 
industry in the first place. A manufacturer's right to be free from 
burdensome regulation is a legitimate concern, but it is qualified by a 
consumer's right not to be sickened by*'the products she buys. Of 
course, costs cannot be so high as to prevent all producers from 
entering the market or efficiently producing food. 172 Consumers still 
need food, and much of it will come from smaller, lower-budget 
operators. But the PCA scandal illustrates that these small firms can 
cause massive, widespread damage by selling contaminated food.  
Thus, it is imperative for Congress and the DOJ to modify criminal 

169. Steinzor, supra note 43, at 186.  
170. Id. at 196.  
171. See id. at 197 ("The utility for agencies like the FDA of robust criminal 

enforcement programs grows and intensifies in inverse proportion to their 
resources.").  

172. Though, as a practical matter, it seems highly unlikely that the 
proposed expansion of criminal enforcement could cause such an extreme result.
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enforcement of food safety laws to bring the system closer to optimal 
deterrence. 17 3 

V. MOVING CLOSER TO OPTIMAL DETERRENCE OF FOOD SAFETY 

VIOLATIONS 

A. Increasing the Number of Prosecutions 

Unless. the OCI174 and the DOJ are pursuing every viable 
prosecution of food safety violations, an increase in the number of 
prosecutions is required to better deter violations. In economic 
terms, "enforcement is what makes the law or regulation a negative 
incentive [and thus a deterrent], in that it incentivizes firms to follow 
the rules lest they be punished." 175  Primarily, Rain points out that 
prosecutors are less likely to bring cases if there are viable civil 
alternatives, but this still only effectively deters undesired conduct 
"if the civil remedies are as stringent as the criminal." 76 Perhaps if 
the FDA had the human resources and funding necessary to 
effectively utilize its full range of powers this would be accurate.  
However, because the civil response has been effectively neutered by 
budgetary limitations, this argument is no longer valid. Indeed, 
several decades ago, the FDA complained that U.S. Attorneys are 
focused on maintaining a high conviction rate instead of being 
"sufficiently aware of the level of deterrence required by the 
respective agencies to run a successful limited resource criminal 
enforcement program." 177 

173. For an argument that deterrence-based criminal enforcement strategies 
rest on untenable assumptions and have hidden costs, see Paul H. Robinson & 
John M. Darley, The Role of Deterrence in the Formulation of Criminal Law 
Rules: At Its Worst When Doing Its Best, 91 GEO. L.J. 949, 950-51 (2003).  

174. The FDA's Office of Criminal Investigations is the investigative 
apparatus for violations of the FDCA. RANDY M. MASTRO & LEE G. DUNST, Bus.  
AND COMMERCIAL LITIG. IN FED. COURTS 112:81 (3d ed. 2012).  

175. Crumley, supra note 37, at 379.  
176. Rabin, supra note 79, at 1060.  
177. Id. at 1069.
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Even with this criticism, increased prosecutions must begin 
with more referrals from the FDA. 178 The FDA has a very weak 
record of making referrals. 179 Without referrals, there is no 
guarantee that the DOJ will take the initiative to prosecute-and 
even with a referral, the DOJ will not automatically pursue a 
prosecution. 180 From 2004 to 2008, in 25% of cases where the FDA 
entered into an investigation and prosecution stage after sending a 
warning letter, no further action was taken.1 81 This lack of referrals 
could be due in part to a negative-feedback effect: if the DOJ 
consistently does not pursue cases, the FDA will stop making 
referrals. 182 

Unless an insufficient number of crimes is being committed, 
the FDA has no excuse not to refer more cases. Moreover, the DOJ 
needs to accept these cases because their possible deterrent force is 
great. After all, the "mere initiation of a criminal investigation is 
considered disastrous, no matter what its outcome." 183 However, the 
current improbability that action will be taken weakens any potential 
deterrent effect. Indeed, "Expansive criminal liability for individuals' 
and corporations should become a weapon of first resort because 
small numbers of well-publicized prosecutions have tremendous 
potential to create and maintain those incentives." 184 If creating an 
enduring deterrent force can truly be achieved through a few 

178. For a contrary view on the desirability of increased misdemeanor 
prosecutions in one of the FDA's other jurisdictions, health care-related entities, 
see Kimberly Bolte, Comment, Shot through the Heart: The FDA Gives All Health 
Care Company Executives a Bad Name Under the Controversial Strict-Liability 
Misdemeanor Provision of the Federal Food, Drug, and Cosmetic Act, 6 BROOK.  
J. CORP. FIN. & COM. L. 593, 593 (2012) (arguing, above all else, that the FDA is 
using strict-liability misdemeanor prosecutions "as it embarks on a seemingly 
tyrannical mission against health care company executives.") See also Parker, 
supra note 153, at 10 (arguing that strict criminal liability should be eliminated).  

179. Steinzor, supra note 43, at 196.  
180. Neal Devins & Michael Herz, The Uneasy Case for Department of 

Justice Control of Federal Litigation, 5 U. PA. J. CONST. L. 558, 561 (2003).  
Indeed, some have expressed concern that the FDA has "lost control" over 
criminal enforcement of food safety to the DOJ. O'REILLY (2d ed. 2006). 8:1.  

181. Crumley, supra note 38, at 393.  
182. See Rabin, supra note 79, at 1055 (discussing data supporting a 

negative-feedback effect in the declination of agency referrals).  
183. Steinzor, supra note 43, at 195.  
184. Id. at 180 (emphasis added).
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well-publicized cases, then the added expense of litigating additional 
cases-one of the greatest concerns about the solutions proposed in 
this Note-provides a less compelling reason for maintaining the 
status quo at the DOJ.  

However, commentators have expressed skepticism about the 
"ability to deter crime through the manipulation of the criminal law 
rules and penalties," 185 as a basic matter. Robinson and Darley state 
that social science literature indicates that potential offenders often 
do not know the law, do not calculate an expected cost for a violation 
that is greater than the expected gain, and do not make rational self
interested choices, 186 making criminal law's deterrent force 
questionable.  

Nevertheless, these arguments are weaker in the food safety 

context. Corporate officials will know the law. Larger corporations 
have in-house counsel (or entire legal departments) to ensure they 
know the law. Even for smaller operators, the broad reach of food 
safety regulation inherently puts the most minimally responsible 
official on notice that selling contaminated food is prohibited. Drug 
and alcohol use, impulsive personalities, and social influences (e.g., 
the group dynamic) are listed by Robinson and Darley as hindering 
rational decision making by potential lawbreakers. 187  Yet, while 
perfect rational thinking cannot be expected, the authors admit this 
only diminishes, but does not eliminate, possible deterrent effects.' 88 

Inevitably, a host of personal circumstances from offender to 
offender will hinder the law's ability to deter some individuals; but 
the "average" rational actor, even with some hindrances, should 
perceive the dangers of shipping contaminated food. Furthermore, if 
rational actors will not be deterred in their calculations, then the 
incentives are not explicit or strong enough. This suggests that 
stiffer criminal penalties are needed.  

The difficulty that a rational actor would have accurately 
calculating net cost is a large hurdle, and it is admittedly challenging 
to see how to scale it. Nevertheless, Robinson and Darley argue that 
the true problems for deterrence arise when failure to know the law, 
irrational decision-making, and the limited ability to calculate costs 

185. Robinson & Darley, supra note 173, at 951.  
186. Id.  
187. Id. at 955.  
188. Id. at 956.
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combine. 189 Given the problems in applying the irrationality and 
lack-of-knowledge concerns in the food safety context, it appears 
that these concerns about deterrence are not as strong as they are in 
other contexts. There is disquiet about the hardships imposed upon 
corporate executives, especially in the "gray area" cases, but 
Congress has determined that these executives should bear the 
burden of the costs of safe food. 190 Indeed, the Dotterweich Court 
noted: 

Congress has preferred to place [the burdens of the 
FDCA] upon those who have at least the opportunity 
of informing themselves of the existence of 
conditions imposed for the protection of consumers 
before sharing in illicit commerce, rather than to 
throw the hazard on the innocent public who are 
wholly helpless. 191 

Further, one commentator has argued that increased 
strict-liability misdemeanor convictions are especially inappropriate 
for the modern executive, who has thousands of employees and for 
whom it is "virtually impossible . . . to be aware of every 
manufacturing operation in the corporation."192 But the PCA scandal 
debunks these fears. In that case, corporate executives possessed 
both direct awareness of the contamination and the power to change 
it. They actively chose to do nothing. This-was not an instance of an 
executive in a distant headquarters being held liable; rather, the PCA 
officers ultimately responsible for safety consciously choose to 
continue shipping contaminated food. Indeed, the true "naive 
assumption" is that corporate executives have their heads in the sand 
regarding operating conditions. 193 Furthermore, Klein and Grobey's 
research shows that the Court has been extremely careful in 

189. Id.  
190. O'REILLY (2d ed.) 8:01.  
191. United States v. Dotterweich, 320 U.S. 277, 285 (1943).  
192. Bolte, supra note 178, at 616-17.  
193. Id. at 617.
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construing statutes to protect unwitting corporate offenders. 19 4 

Consequently, increased criminal prosecutions of food safety 
violations must become a central tenet of a more optimal deterrence 
strategy.  

B. Statutory Changes 

1. Is a New Criminal Statute Needed? 

An entirely new criminal statute for food safety violations is 
likely not an effective way to increase deterrence. Regulatory crimes 
are already too numerous and remain under-enforced. 195 Indeed, 
"Most of the new federal crimes [created over the past several 
decades] are virtually ignored by federal prosecutors."' 96 This is to 
be expected, though. Why would prosecutors bring charges based on 
a complicated new law when the old statutes appear to be 
adequate?197 Still, critical amendments to the existing statutes are 
needed.  

2. Increased Felony Prosecution Options 

As a general rule, criminal statutes contain a mens rea 
requirement.198 Along with the nature of the offense, intent (and 
mens rea more broadly) is a "principal factor" in determining the 
level of punishment.19 9 However, for "public welfare offenses," 
such as those contained in the FDCA, "where the penalties are small 
and there is 'no grave harm to an offender's reputation,' the Court 
has long recognized a different standard applies to those federal 

194. See Klein & Grobey, Debunking, supra note 124, at 69-71 (providing a 
large listing of cases "where the Court has read a mens rea component into a 
federal statute, thereby preventing federal prosecutions from charging non
blameworthy conduct").  

195. Green, supra note 122, at 1546.  
196. Klein & Grobey, Overfederalization, supra note 125, manuscript at 3.  
197. Id. at 4.  
198. See Bolte, supra note 178, at 603 (discussing actus reas and mens rea 

requirements).  
199. Steven Shavell, Criminal Law and the Optimal Use of Nonmonetary 

Sanctions as a Deterrent, 85 COLUM. L. REv. 1232, 1247 (1985).
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criminal statutes that are essentially regulatory." 20 0 Unfortunately, 
strict-liability federal misdemeanors generally lead to "zero prison 
time," 201 which this Note argues need to be- a central feature of 
increased criminal prosecution. 202 

Expanding felony options in the statute is an important step 
suggested by Steinzor.2 Indeed, in the House version of the bill 
that became the FSMA, conduct similar to what the PCA executives 
engaged in would have raised the penalty to a felony, punishable by 
up to ten years in prison, and individual fines up to $250,000.204 
Currently, to charge a felony the prosecution must prove intent on 
the part of the defendant, or prosecute an individual after a prior 
misdemeanor conviction.205 The government must specifically prove 
a "link between conscious misbranding activity and a specific intent 
to mislead or defraud." 206 The Model Penal Code (MPC) defines 
"knowingly" as the defendant being "aware it [was] practically 
certain that his conduct [would] cause such a result."20 7 As 
mentioned above, a prosecutor can also charge a 333(a)(2) felony 
if it is the defendant's second conviction for a 331 offense. An 
FDA fact sheet states that "misdemeanor prosecution. . . can have a 
strong deterrent effect . . . [because] once convicted of a 
misdemeanor, any subsequent violation of [the FDCA] is a 

200. United States v. Apollo Energies, Inc., 611 F.3d 679, 684-85 (10th Cir.  
2010) (quoting United States v. Corrow, 119 F.3d 796, 805 (10th Cir. 1997)) 
(citations omitted)).  

201. Klein & Grobey, supra note 125, manuscript at 2. Klein & Grobey 
point out that the median prison sentence length in 2009 for environmental, FDCA, 
and other miscellaneous offenses was zero months. Id. at 6.  

202. See infra Part V.  
203. Steinzor, supra note 43, at 180.  
204. Id. at 179 (contrasting FSMA legislation passed by the House, which 

contained harsher penalties than the law put forth by the Senate).  
205. See 21 U.S.C. 333(a)(1) (2013) ("Notwithstanding the provisions of 

paragraph (1) of this section, if any person commits such a violation after a 
conviction of him under this section has become final, or commits such a violation 
with the intent to defraud or mislead, such person shall be imprisoned for not more 
than three years or fined not more than $10,000, or both.").  

206. O'REILLY (2d ed.) 8:13 (quoting United States v. Mitcheltree, 933 
F.2d 859,881 (10th Cir. 1991)).  

207. MODEL PENAL CODE 2.02(2)(b) (1985).
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felony."208 But why not have this "strong deterrent effect" from the 
beginning, instead of effectively telling offenders that they get one 
free violation? Prosecutors can use this provision to deter repeat 
misdemeanor offenders, but expanding felony conviction options 
could be aimed at deterrence of more egregious conduct the first 
time it occurs.  

Practically speaking, increasing felony options for 
prosecutors could help serve the purpose of increased prosecutions.  
Prosecutors are less likely to pursue misdemeanor cases.209 Still, 
even with expanded felony options, misdemeanors can still be 
brought. The strict liability of Park's responsible corporate officer 
doctrine means misdemeanor prosecutions will still serve as some 
kind of deterrent to corporate officers, "rais[ing] the visibility of the 
FDA and the consciousness of those in a position to appropriate 
corporate funds to avoid insanitation."210 However, more felony 
options may mean more prosecutions, which would compound the 
inherently greater deterrent force of felonies. Hence, this Note 
proposes 333 be amended to provide for a two-year felony for any 
person who commits a 331 violation with criminal recklessness.  

3. Changing 333's Mens Rea Requirement 

Willful blindness is a common law doctrine-like the 
responsible corporate officer doctrine-that prosecutors can use to 
infer knowledge of a criminal violation when they are unable to 
prove actual knowledge. 211 The doctrine is defined as "deliberately 
clos[ing] [one's] eyes to what otherwise would have been 
obvious." 212 This has been elaborated upon, with one court stating, 
"It is not enough that defendant was mistaken, recklessly disregarded 
the truth, or negligently failed to inquire. Instead, the government 

208. FDA Facts: Food Safety Enforcement, FOOD & DRUG ADMIN. 1, 2 
(May 2012), available at http://www.fda.gov/downloads/NewsEvents/Newsroom/ 
FactSheets/UCM304672.pdf.  

209. See Steinzor, supra note 43, at 192 ("[F]ederal prosecutors are highly 
unlikely to spend scarce resources on cases that do not bring felony convictions").  

210. 1 JAMES T. O'REILLY, FOOD & DRUG ADMINISTRATION 9:23 (3d ed.  
2012).  

211. Stefan A. Noe, "Willful Blindness ": A Better Doctrine for Holding 
Corporate Officers Criminally Responsible for RCRA Violations, 42 DEPAUL L.  
REv. 1461, 1462 (1993).  

212. Id. at 1470 (quoting Brief for the United States at 49, United States v.  
McDonald & Watson Waste Oil Co., 933 F.2d 35 (1st Cir. 1991)).
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must present evidence indicating that defendant purposely contrived 
to avoid learning all of the facts in order to have a defense in the 
event of subsequent prosecution." 213  However, this standard 
presents a problem for prosecutors: willful blindness has a very strict 
two-prong test, requiring evidence showing "(1) the defendant was 
subjectively aware of a high probability of the existence of the illegal 
conduct; and (2) the defendant purposely contrived to avoid learning 
of the illegal conduct."2 This test is intended to be used narrowly 
to safeguard against the abuse of the willful blindness doctrine and to 
avoid the prosecution and conviction of seemingly good faith or 
negligent actions of a defendant.215 

Yet this test would be problematic in food safety cases.  
Ideally, deterrence is aimed at corporate officers with the authority to 
influence and change policy; but if they remain "willfully blind" to 
information, it could be difficult to charge them. For example, in the 
PCA case, it does not appear that officers attempted to willfully 
shield themselves from knowledge of contamination. However, it is 
likely prosecutors in that case are confident, given the large number 
of charges, that they will be able to meet 333(a)(2)'s "knowingly" 
requirement if the facts alleged in the indictment are true.  

In other cases, adding a different mens rea requirement in a 
new provision of 333-falling somewhere between strict liability 
and willful blindness-could provide an effective statutory tool for 
prosecutors to reach cases where there is no evidence of purposeful 
avoidance of learning of illegal conduct. As mentioned, federal 
courts frown upon strict-liability regulatory offenses that are not 
misdemeanors. But "recklessness" walks the proper line between 
strict liability and willful blindness. A recklessness standard would 

213. Id. at 1471 (quoting United States v. Pac. Hide & Fur Depot, Inc., 768 
F.2d 1096, 1098 (9th Cir. 1985)).  

214. Id. at 1471-72 (quoting United States v. Lara-Velasquez, 919 F.2d 946, 
951 (5th Cir. 1990)).  

215. See id. at 1473 ("This two-prong test, therefore, safeguards against the 
indiscriminate use of the willful blindness doctrine in order to avoid the 
prosecution and conviction of negligent or innocent defendants.").

Winter 2014] 175



THE REVIEW OF LITIGATION

better reflect the probability of harm caused by actions such as those 
of the PCA executives. 216 Recklessness is defined in the MPC as: 

A person acts recklessly with respect to a 
material element of an offense when he consciously 
disregards a substantial and unjustifiable risk that the 
material element exists or will result from his 
conduct. The risk must' be of such a nature and 
degree that, considering the nature and purpose of the 
actor's conduct and the circumstances known to him, 
its disregard ,involves a gross deviation from the 
standard of conduct that a law-abiding person would 
observe in the actor's situation.217 

According to the MPC, this standard requires something less 
than the knowingly standard.218 But it certainly is not such a low 
standard that it imposes strict liability upon a felony violator. It is 
also more effective than willful blindness, because it is not cabined 
strictly to cases where the defendant actively avoided information.  
In fact, recklessness is aimed at corporate officials who have 
contamination information, but unjustifiably choose to disregard it.  
This is the exact kind of conduct that was so reprehensible in the 
PCA case, and the type of conduct this statutory amendment would 
be aimed at ameliorating.  

Recklessness also works well in conjunction with the RCO 
doctrine, combining to aim the force of the statute at those who have 
information regarding food contamination, but deliberately choose 
not to take corrective action. A recklessness standard for two-year 
felony violations of the FDCA would, just as the RCO does for 
misdemeanor crimes, help "close the gap between the reality of 
corporate officer involvement in the violation of environmental 
crimes and prosecutors' ability to convict corporate officers for their 

216. See Shavell, supra note 199, at 1248 (discussing the relation of intent 
and probability of harm). The high probability of harm from shipping 
contaminated food is even more significant when one considers the magnitude of 
harm, which in the PCA case was hundreds of illnesses and nine deaths. Once 
contaminated food is shipped, unless the consumer is savvy enough to notice the 
contamination, harm is almost certain. See Shavell, supra note 199, at 1247-49 
(discussing the probability and magnitude of harm).  

217. MODEL PENAL CODE 2.02(2)(c) (1985) (emphasis added).  
218. Id. 2.02(2)(b).
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involvement." 219 In the case of PCA, one plant was given a failing 
grade on three separate occasions.220 Another plant was unlicensed 
and had gone uninspected.22  A rational owner should realize that 
something is wrong when a plant goes uninspected and unlicensed in 
such a heavily regulated area, and he or she should rectify the issues 
as soon as possible to avoid sanctions. Other notices received by 
PCA executives included unacceptably high mold levels in peanut 
butter in a PCA plant found by federal investigators, 222 warnings 
from industry experts, 223 and failed contamination tests. 224 Overall, 
amending 333 to provide a two-year felony for reckless violations 
of 331 would provide prosecutors with an important new tool 
without the complexity of creating an entirely new statute. This 
would ideally result in more felony convictions, if not more 
prosecutions in general, thus strengthening the deterrent effect of 
food safety criminal statutes.  

As previously discussed, any increase in deterrence comes 
with a risk of over-deterrence that could discourage essential food 
production and disincentivize entry into the market. However, as a 
primary matter, empirical studies show the DOJ has "exercise[d] its 
discretion wisely, confining prosecution [of environmental crimes] to 
cases where conduct was egregious." 225  A mens rea of 
"recklessness" would support this pattern more effectively than a 
standard such as negligence 226 because the former emphasizes the 
"conscious disregard" of an unjustifiable risk. Mere negligence 
requires only that a reasonable person would perceive the risk.  
While this is certainly a stronger deterrent, it does not reflect the 
conduct consumers specifically want to deter: corporate officers who 
are aware of food safety risks, and who choose not to take remedial 

219. Mullikin, supra note 102, at 419.  
220. Layton & Miroff, supra note 2.  
221. Id.  
222. Id.  
223. United States v. Parnell, No. 1:13-CR-12-WLS, 2013 WL 628704, at 

*19 (M.D. Ga. Feb. 15, 2013).  
224. Id.  
225. Steinzor, supra note 43, at 197.  
226. Defined in the Model Penal Code as "person acts negligently with 

respect to a material element of an offense when he should be aware of a 
substantial and unjustifiable risk that the material element exists or will result from 
his conduct." MODEL PENAL CODE 2.02(2)(d) (1985).
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measures, as seen in the PCA scandal. Recklessness is a more 
appropriate middle-ground approach than negligence, which would 
increase the risk of over-deterrence by punishing corporate officers 
exercising good faith.  

A combination of old and new affirmative defenses can be 
utilized to offset the over-deterrence of corporate officers who are 
not culpable and who act in good faith. Presently, the 
"impossibility" defense is available when an executive proves that, 
even though he exercised extraordinary care, he was powerless to 
prevent the violation.227 Only executives who are vigilant in 
monitoring subordinates' decisions, "anticipating and counteracting" 
shortcomings in sound manufacturing processes, will have satisfied 
their duty. 22 8 This is a higher-than-normal standard for foresight. 2 2 9 

The government is permitted to prove that violations could 
nonetheless have been prevented with extraordinary care (i.e., "If 
gross deficiencies are evident, the existence of a plan for cleanliness 
does not of itself raise the factual defense to a level sufficient to shift 
the burden to the government"). 230 However, impossibility is an 
extremely high standard,231 and may not provide enough protection 
to defendants whom most lay jurors would consider to have acted in 
good faith.  

Steinzor promotes adopting the British "due diligence" 
defense. 232 While she advocates for the new defense in the context 
of strict-liability felonies, it would still be valuable to prevent any 
over-deterrence caused by the new two-year felony (much less the 
increased prosecutions). Currently, under FDCA 303(c), corporate 
officers are not criminally liable if they hold a "valid guarantee, 
received in good faith, in which their supplier promises that the 

227. See United States v. New England Grocers Supply Co., 488 F. Supp.  
230, 235-36 (D. Mass. 1980) (discussing the impossibility defense); followed by 
United States v. Gel Spice Co., 773 F.2d 427, 434-35 (2d Cir. 1986). Two 
examples given of a possible context for the impossibility defense are a flood or 
sabotage by disgruntled employees, where corrective actions were taken as soon as 
the harms were corrected (or reasonably should have been corrected). O'REILLY 
(2d ed.) 8:38.  

228. O'REILLY (2d ed.) 8:35.  
229. Id. 8:40.  
230. Id. 8:38.  
231. Id. 8:37.  
232. Steinzor, supra note 43, at 200.
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goods comply with the [FDCA]." 233 Steinzor's defense would 
prevent holding liable the executive who "took all reasonable 
precautions and exercised all due diligence to avoid the commission 
of the offense." 234 She also suggests two key characteristics of the 
defense: 235 first, it would not be applicable to conduct similar to that 
in the PCA scandal; second, failure to register with the appropriate 
licensing authorities should constitute a rebuttable presumption that 
the defendant cannot meet the "due diligence" standard.236 This 
Note supports allowing a defense similar to "due diligence," which 
excuses the corporate official who acts in good faith and attempts to 
remedy any known violations immediately. This defense has an 
inherent logic, as the categories of "reckless" corporate executives 
and "diligent/good faith" corporate executives appear to be mutually 
exclusive. Furthermore, if "good faith" affirmative defenses are 
available, executives and managers will be highly incentivized to do 
everything they can to promote food safety in order to avoid liability, 
complementing the proposed increase in the deterrent force of 
federal criminal law.  

233. O'REILLY (2d ed.) 8:647; see 21 U.S.C. 333(c) (2012). In full, the 
statute provides: 

No person shall be subject to the penalties of subsection (a)(1) of this 
section, (1) for having received in interstate commerce any article and 
delivered it or proffered delivery of it, if such delivery or proffer was 
made in good faith, unless he refuses to furnish on request of an officer or 
employee duly designated by the Secretary the name and address of the 
person from whom he purchased or received such article and copies of all 
documents, if any there be, pertaining to the delivery of the article to him; 
or (2) for having violated section 331(a) or (d) of this title, if he 
establishes a guaranty or undertaking signed by, and containing the name 
and address of; the person residing in the United States from whom he 
received in good faith the article, to the effect, in case of an alleged 
violation of section 331(a) of this title, that such article is not adulterated 
or misbranded.  

Id. (emphasis added).  
234. Steinzor, supra note 43, at 199.  
235. Steinzor also emphasizes clear guidelines for prosecutorial discretion 

and prioritizing prosecution of importers. Id. at 200-01.  
236. Id. at 200.
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C. Aim Plea Bargaining and Sentencing at Obtaining 
Prison Time for Defendants First, Fines Second 

Some articles have focused on finding the economically 
optimal fine to best deter crime, 237 but prosecutors in food safety 
cases should be focusing on prison time, not fines. Stiff financial 
penalties make important contributions to deterrence generally; 
indeed, as one commentator said, "Higher penalties must compensate 
for lower rates of inspection." 238 However, the current state of DOJ 
collection of fines is in disarray: less than 4% of DOJ-imposed 
criminal fines have been collected in recent years. 23 9 Agencies that 
regulate well-financed companies have higher collection rates, but 
even still those agencies collect less than half of what offenders are 
ordered to pay.240 Billions of dollars are being left on the table even 
when offenders have the ability to pay.241 Ross and Pritikin provide 
several useful suggestions for improving fine collections, including 
either intra-agency or inter-agency centralization of collections.242 
But, until fine collections are more efficient, it does not seem likely 
that they present an appropriate deterrent force, making 
non-pecuniary penalties even more important. Yet in 2010, the 
median prison sentence for FDCA offenders was zero months.24 3 

Furthermore, 57% of FDCA offenders receive probation-only 
sentences. 2 4 4 While this Note's proposed two-year felony will 
hopefully facilitate non-pecuniary sentencing, perhaps the U.S.  
Attorney General's office should issue a memo suggesting that 

237. See, e.g., Crumley, supra note 37, at 379 (suggesting enhanced civil 
authority and fines, without mentioning prison as a possible deterrent force).  

238. Id. at 384. For a full discussion of setting the optimal level of fines, see 
id. at 392-95.  

239. Ezra Ross & Martin Pritikin, The Collection Gap: Underenforcement of 
Corporate and-White-Collar Fines and Penalties, 29 YALE L. & POL'Y REv. 453, 
456 (2011).  

240. Id. at 456-57.  
241. Id. at 457.  
242. Id. at 512-13; for the authors' full discussion of suggestions to improve 

fine collections, see id. at 507-25.  
243. Klein & Grobey, Debunking, supra note 124, at 33. In 2000, 2005, and 

2009, Environmental/Wildlife, FDCA, and other miscellaneous offenses had an 
average median sentence of zero months. Klein & Grobey, Debunking, supra note 
124, at 67.  

244. Id. at 34.
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prison is the primary concern of sentencing, even in misdemeanor 
convictions, in order to increase deterrence of potential lawbreakers.  

Admittedly, there are costs to increasing the statutory penalty 
and to requesting that prison time be given in place of fines. For 
example, defendants, now facing higher penalties and prosecutors 
who are pressing for prison time, will be less likely to accept plea 
bargains. This increases the monetary costs and time required for 
prosecution, as well as the number of defendants acquitted who 
might have otherwise accepted a plea bargain. Nevertheless, given 
the lack of viable civil alternatives, the benefits of increased 
deterrence outweigh these costs of criminal enforcement.  

VI. CONCLUSION 

The PCA indictment quoted a 2007 e-mail in which Stewart 
Parnell, the owner of PCA, responded to concerns that containers of 
peanut meal were covered in dust and rat feces. Parnell stated that 
the employee should "[c]lean em' all up245 and ship them."246 This 
was because, as Parnell scolded employees in a previously 
mentioned 2008 e-mail for wasting peanuts, "These are not peanuts 
you are throwing away every day, it is money, it is money."47 Part 
of the reason America's food safety systems are in such poor shape 
is indeed because it is cheaper to ship out unsafe food, and pay minor 
misdemeanor fees if caught, than to provide truly clean food. This 
Note suggests ways that changes to federal criminal prosecution can 
better deter intentional, or even deliberately indifferent, actors.  

The criminal trial for Parnell and the other former PCA 
executives is scheduled to begin the summer of 2014.248 If Parnell is 
convicted, under the Federal Sentencing Guidelines, the "base 

245. Moreover, Parnell and a PCA official involved in this instance were not 
referring to actual decontamination by "clean em' all up," but rather the use of an 
air hose. Parnell, 2013 WL 628704, at *29.  

246. Tavernise, supra note 32.  
247. Id.  
248. James Andrews, Peanut Corporation Criminal Trial. Delayed Until 

Summer 2014, FOOD SAFETY NEWs (Aug. 16, 2013), 
http://www.foodsafetynews.com/2013/12/peanut-corporation-criminal-trial
delayed-until-summer-2014/.
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offense level" for each of his FDCA violations is a six,249 translating 
into zero-to-six months of prison per count. 250 Given that the 
offenses involved fraud, the Guidelines' harsher penalties under 

2B 1.1 may apply.251 Additionally, a maximum fine of $500,000 is 
permitted if a death resulted,252 or roughly $55,000 per death that 
allegedly was caused by Parnell's knowing disregard for the safety 
of customers.  

In the aftermath of the PCA indictment, the DOJ issued a 
statement that "the Department of Justice will not hesitate to pursue 
any person whose criminal conduct risks the safety of Americans 
who have done nothing more than eat a peanut butter and jelly 
sandwich." 253 But the DOJ's commitment to effective enforcement 
of food safety laws that provide optimal deterrence is questionable.  
Truly effective, sweeping reforms that are necessary to the criminal 
justice system, as well as a dramatic increase in prosecutions, are 
unlikely at this time. The DOJ is more likely to decline cases that 
are "insignificant in relation to other caseload demands." 25 4 It will 
likely take yet another massive, national, deadly outbreak of 
foodborne illness before the public pressures the government to more 
effectively regulate food safety. Until that day comes, the changes 
suggested in this Note represent practical, minimal-cost methods to 
increase the deterrent force of food safety regulation.  

249. Freitag, supra note 76, at 665-66.  
250. See 2013 Sentencing Guidelines Manual, U.S. SENTENCING COMM'N, 

at 395 (Sept. 15, 2012), available at http://www.ussc.gov/Guidelines/ 
2013_Guidelines/Manual_PDF/2013_Guidelines_Manual_Full.pdf (providing a si 
x-point conviction assuming no prior criminal history).  

251. Freitag, supra note 76, at 666.  
252. O'REILLY (2d ed.) 8:29.  
253. Press Release, Dep't of Justice, Former Officials and Broker of Peanut 

Corporation of America Indicted Related to Salmonella-Tainted Peanut Products 
(Feb. 21, 2013), available at http://www.justice.gov/opa/pr/2013/February/13-civ
220.html (internal quotations omitted).  

254. O'REILLY (2d ed.) 8:25.
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I. INTRODUCTION 

The relationship between business and government can be 
especially tense when the government demands entry to enforce 
regulations for which compliance is both difficult and expensive.  
This scenario is exemplified in the context of environmental 
regulation, which can be tortuously complicated 1 and, perhaps 

* J.D. candidate, University of Texas School of Law, 2014; B.S., Rice 

University, 2011. I thank Professor Jeff Civins for helping to. inspire this Note and 
the editors of Volume 33 of The Review of Litigation for their patience, comments, 
and support.  

1. See, e.g., Kenneth A. Manaster, Ten Paradoxes of Environmental Law, 27
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because of this complexity, often requires very thorough 
inspections-or at least the threat of inspection-by government 
officials into the conduct of businesses. At the same time, a business 
subject to environmental regulations might be dealing with 
dangerous materials that could irreparably harm bystanders or the 
ecosystem if released. To moderate this pervasive and inevitable 
tension, the law in the United States relies primarily on the 
Constitution, under which the Fourth Amendment requires that any 
government search be reasonable.  

But the Fourth Amendment was written before the Industrial 
Revolution, which greatly increased the risk of businesses harming 
their neighbors, and before the development of technology available 
to modem inspectors and law enforcement agencies that greatly 
increased the risk of over-surveillance. As in many areas of 
constitutional law, the courts have developed numerous doctrines to 
help apply a historic text to the modern world. These doctrines 
usually mean that no matter what technology the government has 
available, officials cannot intrude upon traditional areas of privacy.  
But there are numerous ways in which traditional privacy ends 
abruptly-such as when the government flies over your house, walks 
a drug dog around your vehicle, or simply looks into your window 
from a certain angle. Looking to the near future of technological 
capabilities, the various threads of Fourth Amendment doctrine 
threaten to become tangled in contradictions.  

Further, commercial premises tend to be on the low end of 
the privacy spectrum. In fact, some businesses may be deemed 
"closely regulated industries," deserving of no Fourth Amendment 
protection so long as the government search is confined to the 
subject of those regulations. This exception can be flexible if a 
legislature wants it to be; being "closely regulated" depends on what 
the government does, and advances in technology could make it 
economically feasible for the government to closely regulate many 
more industries. This Note will lay out the various doctrinal threads 

Loy. L.A. L. REV. 917, 926-27 (1994) ("Over the past twenty-five years there has 
been an unending proliferation of regulatory provisions. Some of these enactments 
address important requirements in extremely vague and general language.  
Conversely, others are astonishing in the specificity with which the legislature or 
regulatory agency has spoken. Through all of these pronouncements, the body of 
environmental law has become bigger and more intricate.").
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and trends that delimit the authority of environmental agencies to 
conduct inspections and will anticipate where the technological 
advance of sensors might fall upon that legal landscape. Part II will 
explain pertinent areas of Fourth Amendment law and give a brief 
overview of how the EPA and some of its state counterparts handle 
inspections. Part III will give examples of currently existing 
technologies that are either already used by environmental agencies 
or might plausibly be adopted. Part IV will analyze how the newest 
of those technologies might be used to expand environmental 
agencies' legal authority to search without a warrant. Part V will 
summarize and conclude that agencies could likely use new 
technology in the current legal framework to conduct warrantless 
inspections.  

II. LEGAL BACKGROUND 

A. Fourth Amendment 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or 
things to be seized. 2 

Fourth Amendment issues are most commonly litigated in the 
context of traditional criminal prosecution because evidence will be 
suppressed if the government obtained it through "unreasonable 
searches," a warrant that issued without "probable cause," or a 
warrant that failed to "particularly describ[e] the place to be

2. U.S. CONST. amend. IV.
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searched, and the persons or things to be seized." 3 Violations of the 
Fourth Amendment in the traditional criminal context can also give 
rise to liability for the government officials involved in an invalid 
search or seizure under the Civil Rights Act of 1871,4 federal 
common law,5 or state tort law.6 As will be discussed in this section,7 

however, each of the Fourth Amendment's distinct requirements is 
often relaxed in the context of administrative searches of commercial 
property to enforce regulations, including environmental regulations.  

1. What constitutes a "search"? 

Whether an official action is a search or seizure protected 
under the Fourth Amendment generally depends upon whether 
society recognizes a reasonable expectation of privacy surrounding 
the type of area intruded upon and the type of information obtained 

by the intrusion.8 Cases involving new technology have appended a 
common law.trespass test to the more modern reasonable expectation 
of privacy test to determine whether a Fourth Amendment search has 
occurred. Any incursion on a reasonable expectation of privacy is a 
search-and even if there is no reasonable expectation of privacy, 
the government has "searched" when it obtains information by 
impermissible physical intrusion.9 The test for whether a reasonable 

3. See, e.g., Davis v. United States, 131 S. Ct. 2419, 2423 (2011) ("[T]his 
Court created the exclusionary rule, a deterrent sanction that bars the prosecution 
from introducing evidence obtained by way of a Fourth Amendment violation."); 
Weeks v. United States, 232 U.S. 383, 398 (1914) (recognizing the exclusionary 
rule), overruled on other grounds by Mapp v. Ohio, 367 U.S. 643, 654-55 (1961).  

4. See 42 U.S.C. 1983 (2006) (creating liability for any person who 
deprives another citizen of their rights afforded by the Constitution).  

5. See generally Bivens v. Six Unknown Named Agents, 403 U.S. 388 
(1971) (holding that a claimant is permitted to claim damages as a result of an 
official's violation of his Fourth Amendment rights).  

6. See, e.g., Apodaca v. Miller, 441 P.2d 200, 204 (N.M. 1968) (recognizing 
the common law tort of invasion of right to privacy).  

7. See infra Part II.A.1 and text accompanying notes 22-23.  
8. United States v. Jones, 132 S. Ct. 945, 950-51 (2012) ("[A Fourth 

Amendment] violation occurs when government officers violate a person's 
'reasonable expectation of privacy,' ... [W]hen the Government does engage in 
physical intrusion of 'a constitutionally protected area in order to obtain 
information, that intrusion may constitute a violation of the Fourth Amendment.") 
(internal citations omitted).  

9. See id. at 952 (holding that the Katz "reasonable expectation of privacy"
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expectation of privacy has been invaded can be very fact sensitive, 
making search a term of art in the Fourth Amendment context.  

For example, it is generally not a search when a government 
official looks into an unobstructed window from an area easily 
accessible to the public, like an unfenced front yard, because that 
space is an unprotected "open field."10 Generally, an open field is 
any space where the owner has not taken steps to physically exclude 
trespassers to the point of reasonably expecting privacy. Excluding 
for privacy requires more than posting a "No Trespassing" sign." 
Meanwhile, anything visible to the naked eye through the window is 
in "plain view," so long as the government official is using a legal 
vantage point, and accordingly the visible items are not protected by 
a reasonable expectation of privacy from searches.' 2 

To alter the example, even if the official approaches the front 
door of the home and peers into the window, there has not been a 
search-because society generally recognizes an implied invitation 
to walk along the route to a front door. 13 Uninvited visitors are 
usually expected to approach the front door and knock, and along the 
way, they might be able to see through a window.14 

test does not erode or replace the common law trespass test).  
10. Oliver v. United States, 466 U.S. 170, 178 (1984) ("[A]n individual may 

not legitimately demand privacy for activities conducted out of doors in fields, 
except in the area immediately surrounding the home.").  

11. Id. at 179 ("It is not generally true that fences or 'No Trespassing' signs 
effectively bar the public from viewing open fields in rural areas.").  

12. Power of search is occasionally distinct from seizure: visible items may 
not be seized unless the official has a lawful right of access. See Horton v.  
California, 496 U.S. 128, 136 (1990) (discussing the "plain view" doctrine in the 
context of seizures).  

13. Florida v. Jardines, 133 S. Ct. 1409, 1421-22 (2013) ("It is said that 
members of the public may lawfully proceed along a walkway leading to the front 
door of a house because custom grants them a license to do so.") (citing Breard v.  
Alexandria, 341 U.S. 622, 626 (1951)) (other internal citations omitted).  

14. See, e.g., United States v. Jones, 239 F.3d 716, 721 (5th Cir. 2001) 
(upholding a search where officers originally approached the front door without a 
warrant, but their approach incidentally led to probable cause and exigent 
circumstances); Davis v. United States, 327 F.2d 301, 303 (9th Cir. 1964) 
("Absent express orders from the person in possession against any possible 
trespass, there is no rule of private or public conduct which makes it illegal per se, 
or a condemned invasion of the person's right of privacy, for anyone openly and 
peaceably, at high noon, to walk up the steps and knock on the front door of any
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But if the official walks around to the back of the home, 
along a route where the official should know uninvited visitors are 
not expected, and onto a raised back porch, the official risks 
"searching" by looking through a window from that vantage point; a 
back porch is usually within the "curtilage" of a home that "harbors 
the intimate activity associated with the. . . privacies of life."15 

The legal result might be changed again if, instead of a home, 
the building is used as a business because only some circuits 
recognize "commercial curtilage" as protected under the Fourth 
Amendment. 16  The Supreme Court has stated that there is a 
reasonable expectation of privacy in a commercial premises, but that 
the expectation is "less than" in a home.1 7 

A final important principle in Fourth Amendment search 
cases is the doctrine of abandonment. Abandoned property bears no 
Fourth Amendment protection, and courts have occasionally found 
that even property within a person's premises can be abandoned. For 
example, garbage placed near the curb for pickup,18 wastewater 
flowing irretrievably toward the public sewer,19 or even a pile of 
garbage on the surface of an open field20 may be seized by 

man's 'castle' with the honest intent of asking questions of the occupant thereof
whether the questioner be a pollster, a salesman, or an officer of the law.").  

15. United States v. Dunn, 480 U.S. 294, 300 (1987) (internal citations and 
quotation marks omitted); see also Young v. City of Radcliff, 561 F. Supp. 2d 767, 
784 (W.D. Ky. 2008) (holding officers conducted a search by standing in a 
suspect's backyard and looking into his home); but see United States v. Gonzalez, 
441 F. App'x 404, 406 (8th Cir. 2011) (upholding search that relied on 
observations made by agents who walked around to knock on the back door 
because it was reasonable for them to "proceed[] to an alternative entrance").  

16. Compare United States v. Pace, 955 F.2d 270, 276 (5th Cir. 1992) 
(declining to protect commercial curtilage), with United States v. Elkins, 300 F.3d 
638, 654 (6th Cir. 2002) (suggesting commercial curtilage is protected, but not 
applicable on the particular facts).  

17. New York v. Burger, 482 U.S. 691, 700 (1987).  
18. California v. Greenwood, 486 U.S. 35, 41 (1988) ("[S]ociety would not 

accept as reasonable respondents' claim to an expectation of privacy in trash left 
for collection in an area accessible to the public.. ... ").  

19. Riverdale Mills Corp. v. Pimpare, 392 F.3d 55, 64 (1st Cir. 2004) ("On 
these facts, Riverdale has abandoned any reasonable expectation of privacy in the 
wastewater by allowing it to. flow irretrievably into a place where it will be 
'exposed ... to the public."') (alteration in original) (internal citations omitted).  

20. United States v. Carasis, 863 F.2d 615, 616-17 (8th Cir. 1988) ("[The 
officers] crossed a timbered area, observed an outdoor trash pile, removed 'a
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government officials without a warrant and admitted as evidence 
against the owner.  

In the context of typical environmental inspections of private 
facilities, 21 the technicalities of what constitutes a "search" have 
practical importance. While an agency may not usually set foot 
inside a facility without permission or a warrant, an agency can 
extensively photograph the exterior of a regulated facility, either 
from public roads22 or the air,23 without informing the facility or 
securing a warrant under the "plain view" and "open fields" 
doctrines. Further, the abandonment doctrine has been applied to 
permit the Environmental Protection Agency (EPA) to sample 
wastewater-even while it is still in a facility's private sewage 

sample of [a] dark colored waste substance ... from the ground,' and detected an 
odor of chemicals associated with the operation of a drug laboratory.... The 
property searched by the officers consisted of land in a secluded, wooded area....  
[T]he remote, unoccupied location described in the officers' affidavits has the 
characteristics of an open field in which Davis has no reasonable expectation of 
privacy.").  

21. Numerous environmental inspections are performed at facilities which are 
open to the public, such as gas stations, but the Fourth Amendment does not 
protect the public areas of these facilities from most searches because they are 
open fields. Emission and effluent released in an open field (rather than merely 
being detectable from an open field) are arguably not protected by a reasonable 
expectation of privacy, simplifying most of the legal problems discussed in this 
Note.  

22. Donovan v. Dewey, 452 U.S. 594, 608-09 (1981) (Rehnquist, J., 
concurring) ("As far as I can tell, the stone quarry here was largely visible to the 
naked eye without entrance onto the company's property. As this Court has held, 
the 'protection accorded by the Fourth Amendment to the people in their "persons, 
houses, papers, and effects," is not extended to the open fields."' (citing Hester v.  
United States, 265 U.S. 57, 59 (1924))).  

23. Florida v. Riley, 488 U.S. 445, 450 (1989) (plurality opinion) ("The 
Fourth Amendment simply does not require the police traveling in the public 
airways at this altitude to obtain a warrant in order to observe what is visible to the 
naked eye." (quoting California v. Ciraolo, 476 U.S. 207, 215 (1986))); Dow 
Chem. Co. v. United States, 476 U.S. 227, 234 (1986) ("EPA ... needs no explicit 
statutory provision to employ methods of observation commonly available to the 
public at large: we hold that the use of aerial observation and photography is 
within EPA's statutory authority.").
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system beneath a private road.24 

Technology that enhances a person's senses can change the 
application of these Fourth Amendment search doctrines. Even 
when standing in an "open field," government officials are barred 
from using specialized technology to discover more than they would 
with their unaided senses. In Kyllo v. United States, the Supreme 
Court held that police had conducted a search by using thermal 
imaging from an open field to infer that a suspect had hidden 
marijuana plants inside his home. 25 Because the device used was not 
available to the general public and discovered information that 
would otherwise be "unknowable without physical intrusion," the 
Court held that the suspect had a reasonable expectation of privacy 
in the heat signature of the plants, so the warrantless use of thermal 
imaging was an impermissible search.26 The Court in Kyllo rejected 
the theory that the heat signatures were not private because they 
were actually emanating from the walls of the home, not the 
interior.27 

The exact meaning of Kyllo is still being debated, but 
generally, courts are more willing to admit evidence when law 
enforcement technology is reasonably available to the public-thus 
undermining the surveilled person's "reasonable expectation of 
privacy." For example, decades ago, some courts rejected evidence 
derived from the use of night vision to watch people through 
windows.28 This trend seems to have reversed: as technology has 
become more accessible and more widely known, courts have held 

24. Pimpare, 392 F.3d at 64; see also United States v. Spain, 515 F. Supp. 2d 
860, 863, 865 (N.D. Ill. 2007) (holding that warrants were not needed for the EPA 
to surreptitiously place pH sensors in a private sewer to monitor wastewater); 
United States v. Hajduk, 396 F. Supp. 2d 1216, 1226 (D. Colo. 2005) (same, for 
samples taken); People v. Elec. Plating Co., 683 N.E.2d 465, 467-68 (Ill. App. Ct.  
1997) (holding warrant was not required for surreptitious wastewater sampling on 
private property by a state water reclamation agent).  

25. Kyllo v. United States, 533 U.S. 27, 40 (2001).  
26. Id.  
27. Id. at 36.  
28. See, e.g., United States v. Kim, 415 F. Supp. 1252, 1256 (D. Haw. 1976) 

("A 'plain' plain view of Kim's apartment was impossible; only an aided view 
could penetrate. In view of the powerful technology used by the law enforcement 
agents in this case, the 'plain' in plain view must be interpreted as permitting only 
an unaided plain view."); Commonwealth v. Williams, 431 A.2d 964, 966 (Pa.  
1981) (suppressing evidence derived from night vision surveillance).
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that using night vision to look through dark windows is not a 
search.2 9 

Technology has also affected the doctrine of curtilage and 
implied invitation. In Florida v. Jardines, the Court suppressed 
evidence obtained by relying on a drug dog's alert to smells 
emanating from a home while standing on the front porch.30 The 
majority reasoned that the information obtained, as in Kyllo, would 
be unavailable to a member of the public without physically 
intruding on the home-and that law enforcement obtained it by 
trespassing. 31 The Court reached the issue of trespassing because a 
drug dog should only alert to the smell of illicit substances, and 
therefore the. use of a drug dog does not invade a reasonable 
expectation of privacy3 2-unlike thermal imaging in Kyllo, which 

might discover legal, but private, activities. Even while recognizing 
the customary license to trespass and knock on someone's door, the 
Court held that a search occurred because the license does not extend 
to obtaining information not accessible with unaided human senses.3 3 

29. United States v. Dellas, 355 F. Supp. 2d 1095, 1107 (N.D. Cal. 2005) 
(holding that "[t]he ability to "'see" through walls' that so concerned the Kyllo 
Court simply does not arise when government agents conduct a search using night 
vision goggles") (citing Kyllo, 533 U.S. at 36 n.3). The Court surveyed several 
lower court opinions in which Kyllo was not applied to searches that employ night 
vision equipment. Id. (citing Baldi v. Amadon, No. Civ. 02-313-M, 2004 WL 
725618, at *3 (D.N.H. Apr. 5, 2004); People v. Katz, No. 224477, 2001 WL 
1012114, at *2 n. 4 (Mich. App. Sept. 4, 2001) (per curiam)).  

30. The drug dog's alert was used as the basis for a search warrant. Florida v.  
Jardines, 133 S. Ct. 1409, 1417-18 (2013).  

31. Id. at 1418 (Kagan, J., concurring).  
32. See, e.g., United States v. Place, 462 U.S. 696, 707 (1983) (admitting 

canine inspection of airport luggage); Illinois v. Caballes, 543 U.S. 405 (2005) 
(admitting canine inspection of an automobile during a lawful traffic stop); see 

also United States v. Jacobsen, 466 U.S. 109 (1984) (admitting chemical testing of 
a substance obtained when a parcel was damaged in transit by a private carrier).  

33. Jardines, 133 S. Ct. at 1417 ("That the officers learned what they learned 
only by physically intruding on Jardines' property to gather evidence is enough to 
establish that a search occurred."); see also id. at 1418 (Kagan, J., concurring) 
("Here, police officers came to Joelis Jardines' door with a super-sensitive 
instrument, which they deployed to detect things inside that they could not 
perceive unassisted. . .. As this Court discussed earlier this Term, drug-detection 
dogs are highly trained tools of law enforcement, geared to respond in distinctive 
ways to specific scents so as to convey clear and reliable information to their
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Jardines was an extension of United States v. Jones, which 
suppressed evidence from a Global Positioning System (GPS) 
tracking device planted on the undercarriage of a suspect's vehicle.34 

The Court held that a search occurred because the device obtained 
information (the location of a vehicle on public roads) by 
trespassing-even though, in isolation, that trespass would likely not 
only fall into the open fields exception but also only revealed 
information that would not be considered private. 35 

2. When is a warrantless search "unreasonable"? 

In general, a search is presumed to be "unreasonable" under 
the Fourth Amendment unless it is conducted with the owner's 
permission, judicially authorized by a valid warrant, or conducted 
based on probable cause accompanied by exigent circumstances. 3 6 

Yet, the Supreme Court has developed substantial exceptions to these 
requirements, 37 collectively referring to them as "special needs" of 
governance. 38 In the context of environmental inspections, the 

human partners.").  
34. United States v. Jones, 132 S. Ct. 945, 948-49 (2012).  
35. Id. at 949-52.  
36. Katz v. United States, 389 U.S. 347, 357 (1967) ("'Over and again this 

Court has emphasized that the mandate of the (Fourth) Amendment requires 
adherence to judicial processes,' . .. and that searches conducted outside the 
judicial process, without prior approval by judge or magistrate, are per se 
unreasonable under the Fourth Amendment-subject only to a few specifically 
established and well-delineated exceptions.") (internal citations omitted).  

37. Many commentators have criticized these exceptions as departures from 
the Constitution. See, e.g., Edwin J. Butterfoss, A Suspicionless Search and 
Seizure Quagmire: The Supreme Court Revives the Pretext Doctrine and Creates 
Another Fine Fourth Amendment Mess, 40 CREIGHTON L. REv. 419, 423-24 
(2007); Scott B. Sundby, Protecting the Citizen "Whilst He Is Quiet": 
Suspicionless Searches, "Special Needs" and General Warrants, 74 Miss. L.J.  
501, 502 (2004); Timothy Lynch, Polluting Our Principles: Environmental 
Prosecutions and the Bill of Rights, 15 TEMP. ENVTL. L. & TECH. J. 161, 171 
(1996); Geoffrey G. Hemphill, The Administrative Search Doctrine: Isn't This 
Exactly What the Framers Were Trying to Avoid?, 5 REGENT U. L. REv. 215 
(1995); Michael S. Vaughn & Rolando V. del Carmen, "Special Needs" in 
Criminal Justice: An Evolving Exception to the Fourth Amendment Warrant and 
Probable Cause Requirements, 3 GEo. MASON U. C.R. L.J. 203 (1993).  

38. For an additional discussion of special needs not pertinent to this Note 
that includes avoiding public danger, regulating public school students, regulating
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relevant "special need" is the category of "closely regulated 
industries." 39 In addition to closely regulated industries, it is 
possible for warrantless environmental inspections to be justified in 
exigent circumstances where the official has probable cause.40 This 
fairly atypical scenario will not be discussed in this Note.  

Whether a warrantless search can be justified under the 
"closely regulated industry" exception can vary depending on the 
statutes governing the agency and regulating the target of the search.  
Certain agencies are permitted to engage in warrantless searches of 
regulated facilities when the target of the inspection is in an industry 
with "such a history of government oversight that no reasonable 
expectation of privacy could exist for a proprietor over the stock of 
such an enterprise."41 Numerous industries under various statutory 
schemes have been categorized as closely regulated and thus subject 
to warrantless searches.42 The leading case to determine whether this 
exception applies is New York v. Burger, which outlines a three-part 
test for whether an industry is "closely regulated": (1) The regulatory 
scheme must promote a "substantial government interest"; (2) 
warrantless inspections must be necessary to further the regulatory 
scheme; and (3) the regulatory statute must create an inspection 

public employees in sensitive positions, and regulating borders, see Vernonia Sch.  
Dist. 47J v. Acton, 515 U.S. 645, 653 (1995) and Mich. Dep't of State Police v.  
Sitz, 496 U.S. 444, 453 (1990).  

39. New York v. Burger refers to "situations of 'special need"' in discussing 
the closely regulated industry exception, but the Court does not consistently 
categorize the exception as one of special need-and, as discussed supra notes 
37-38, the exception is more open-ended than other categories of special needs.  
482 U.S. 691, 702 (1987).  

40. See, e.g., United States v. Nicoletti, 870 F. Supp. 96, 97 (E.D. Pa. 1994) 
(admitting evidence of a search where a city pollution inspector witnessed friable 
asbestos being ejected. from a building and went inside to order vulnerable 
contractors to leave).  

41. Marshall v. Barlow's Inc., 436 U.S. 307, 313 (1978) (internal citation 
omitted).  

42. See, e.g., Burger, 482 U.S. at 702 (state licensed junkyard); United States 
v. Biswell, 406 U.S. 311, 315 (1972) (federally licensed dealers in firearms); 
United States v. Mitchell, 518 F.3d 740, 751 (10th Cir. 2008) (state regulated 
commercial trucking); United States v. 4,432 Mastercases of Cigarettes, More Or 
Less, 448 F.3d 1168, 1194 (9th Cir. 2006) (federally regulated storage of goods in 
foreign trade zones); Hodgins v. U.S. Dep't of Agric., 59 Agric. Dec. 534, 535 
(U.S.D.A. 2000) (federally regulated research animal business).
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program with "certainty and regularity of its application" to "advise 
the owner ... that the search is. made pursuant to the law ... [and] 
limit the discretion of the inspecting officers." 43 As a practical 
matter, the Burger requirements mean that an agency's statutory 
authority to search must be fairly specific to a class of businesses and 
to the areas to be searched.  

For example, the Supreme Court barred the federal 
Occupational Safety and Health Administration (OSHA) from 
conducting warrantless inspections in Marshall v. Barlow 's, Inc.  
because, simply stated, the agency's regulation of all businesses 
engaged in interstate commerce encompassed too many businesses. 44 

Since the agency did not (and could not) maintain a.close watch on 
all of those businesses, 45 and the statutes that OSHA was created to 
enforce did not require such continuous inspection,46 those 
businesses could not reasonably be expected to know they were 
subject to warrantless searches. 47  Subsequent cases have ruled that 
OSHA may not penalize businesses for refusing to permit entry, 48 but 
as previously discussed in section II.A.2, OSHA may engage in 
warrantless inspections that do not amount to a Fourth Amendment 
search or seizure. 49 

43. Burger, 482 U.S. at 702-03.  
44. 436 U.S. at 313-14.  
45. Id. at 332 n.6 (Stevens, J., dissenting) ("When it passed OSHA, Congress 

was cognizant of the fact that in light of the enormity of the enforcement task the 
number of inspections which it would be desirable to have made will undoubtedly 
for an unforeseeable period, exceed the capacity of the inspection force .... ") 
(internal citations omitted).  

46. Id. at 316 ("We are unconvinced, however, that requiring warrants to 
inspect will impose serious burdens on the inspection system or the courts, will 
prevent inspections necessary to enforce the statute, or will make them less 
effective.").  

47. Id. at 314 ("It is quite unconvincing to argue that the imposition of 
minimum wages and maximum hours on employers who contracted with the 
Government under the Walsh-Healey Act prepared the entirety of American 
interstate commerce for regulation of working conditions to the minutest detail.").  

48. McLaughlin v. Kings Island, Div. of Taft Broad. Co., 849 F.2d 990, 997 
(6th Cir. 1988) ("An employer may not be threatened with a penalty [by OSHA] 
for asserting his Fourth Amendment rights.").  

49. See, e.g., McLaughlin v. Elsberry, Inc., 868 F.2d 1525, 1530-31 (11th 
Cir. 1988) (holding that the inspection of open fields, marked only with ordinary 
fences and "no trespassing" signs, did not violate owner's Fourth Amendment 
rights).
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In contrast to the limited inspection powers of OSHA, the 
Federal Railroad Administration (FRA) can conduct warrantless, 
unannounced inspections under the Hazardous Materials 
Transportation Act,50 and these inspections have been approved by 
the Ninth Circuit.5 ' In United States v. V-1 Oil Co., the Ninth Circuit 
enjoined a regulated propane distribution center from refusing access 
to FRA inspectors.52 The court reasoned that the facility was closely 
regulated under Burger with "extensive activities relating to the 
transportation of propane gas."53 Because inspectors are only 
permitted to search the business premises and records that relate to 
this transportation of hazardous materials, the court held their 
discretion was properly limited.54 

Courts have limited the warrantless search authority for some 
environmental agencies. In V-1 Oil Co. v. State of Wyoming 
Department of Environmental Quality, the Tenth Circuit held 
unconstitutional a warrantless search by a Wyoming environmental 
agency because the agency's organic act gave it regulatory authority 
over every business in the state without providing any assurance that 
inspections would be conducted with regularity.55 The court reached 
that result even though it also held that the oil station itself was in a 
closely regulated industry subject to narrower inspections by other 
agencies (e.g., the FRA). 56 

In addition, the particular business must fit into the regulatory 
scheme that the agency is authorized to enforce with warrantless 
inspection. In Light v. Haws, a federal district court held that a small 

50. 49 U.S.C. 5121(c) (2006); United States v. V-1 Oil Co., 63 F.3d 909, 
912 (9th Cir. 1995) ("49 U.S.C. App. 1808(c) provides: The Secretary may 
authorize any officer, employee, or agent to enter upon, inspect, and examine, at 
reasonable times and in a reasonable manner, the records and properties of persons 
to the extent such records and properties relate to (1) the manufacture, fabrication, 
marking, maintenance, reconditioning, repair, testing, or distribution of packages 
or containers for use by any person in the transportation of hazardous materials in 
commerce; or (2) the transportation or shipment by any person of hazardous 
materials in commerce.").  

51. V-1 Oil Co., 63 F.3d at 911.  
52. Id.  
53. Id. at 912.  
54. Id.  
55. 902 F.2d 1482, 1487 (10th Cir. 1990).  
56. Id. at 1486.
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farm owner most likely did not have sufficient involvement in waste 
management to fall under a state law regulating solid waste, 
invalidating a warrantless search authorized under the statute.57 

Similar statutes, including the federal Resource Conservation and 
Recovery Act,58 have been held to establish a closely-regulated
industry exception to the warrant requirement where the business 
actually engages in solid waste activities. 59 

The overbreadth of the inspection itself may also invalidate a 
warrantless search of a closely regulated business because 
inspections may not exceed the scope of the search authorized by 
statute. In Copar Pumice Co. v. Morris, the Tenth Circuit upheld a 
jury verdict that a search was unconstitutional, even though the 
parties conceded that the business was closely regulated, on the 
grounds that the agency had engaged in "excessive investigation" 
beyond its statutory authority.60 

57. Light v. Haws, No. CIV.A.1:03-CV-0725, 2005 WL 2230026, at *6 
(M.D. Pa. Sept. 13, 2005).  

58. 42 U.S.C. 6901 (2006).  
59. See, e.g., City of New York v. Miller, 867 N.Y.S.2d at 15 (N.Y. Sup. Ct.  

2008), aff'd, 898 N.Y.S.2d 643 (N.Y. App. Div. 2010) (upholding warrantless 
search of property owned by a trucking company which illegally handled waste).  

60. 639 F.3d 1025, 1031-32 (10th Cir. 2011).
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3. Administrative Warrants 

Under circuit precedent61 and Supreme Court dicta,62 

agencies and other government entities that enforce regulations on 
private entities may seek an administrative warrant from a judge to 
conduct an inspection when (1) there is specific evidence of an 
existing violation, or (2) the search is part of a general, neutral 
administrative plan. This standard is derived from Camara v.  
Municipal Court of City and County of San Francisco, which held 

that the target of an agency inspection has a right to know "whether 
enforcement of the municipal code involved requires inspection of 
his premises, . . . the lawful limits of the inspector's power to search, 
and . . . the inspector himself is acting under proper authorization." 63 

This standard is plainly far less stringent than 'for a typical criminal 
search warrant, which, in contrast, requires "individualized 
suspicion" about the person or area to be searched and reasonable 
belief that evidence will be found.64 In practice, administrative 
warrants are rarely invalidated, but where they are based on a 
showing of a past violation, they may not rely on affidavits that only 
recite conclusory assertions by complainants. 65 

61. See, e.g., Bunker Hill Co. Lead & Zinc Smelter v. U.S. Envtl. Prot.  
Agency, 658 F.2d 1280, 1285 (9th Cir. 1981) (upholding an administrative warrant 
allowing EPA inspection under the Clean Air Act 42 U.S.C. 7414(a)(2)); Nat'l
Standard Co. v. Adamkus, 881 F.2d 352, 360-61 (7th Cir. 1989) (upholding an 
administrative warrant allowing EPA inspection under the RCRA); see also W.  
Point-Pepperell, Inc. v. Donovan, 689 F.2d 950, 958 (11th Cir. 1982) 
("Accordingly, administrative search warrants may be obtained upon a lesser 
showing of probable cause than is required for criminal search warrants -....").  

62. The Supreme Court has not expressly ruled on the validity of 
administrative warrants. See Camara v. Mun. Court of S. F., 387 U.S. 541, 548 
(1967) (Clark, J., dissenting) ("It is therefore unfortunate that the Court fails to 
pass on the validity of the use of administrative warrants."). But it has strongly 
implied they are valid in dicta. See, e.g., Barlow's, Inc., 436 U.S. at 320-21 
(1978) ("For purposes of an administrative search such as this, probable cause 
justifying the issuance of a warrant may be based not only on specific evidence of 
an existing violation but also on a showing that 'reasonable legislative or 
administrative standards for conducting an ... inspection are satisfied with respect 
to a particular [establishment]"' (quoting Camara, 387 U.S. at 538)).  

63. 387 U.S at 532.  
64. Maryland v. Pringle, 540 U.S. 366, 373 (2003).  
65. See, e.g., Weyerhaeuser Co. v. Marshall, 592 F.2d 373, 378 (7th Cir.
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Under the second half of the disjunctive test, some agencies 
do not have to show any individualized suspicion of wrongdoing, 
even if they are not directly authorized to seek administrative 
warrants by statute. In United States v. M/V Sanctuary, the Fourth 
Circuit held that the EPA only had to show "(1) that PCBs, regulated 
by [the Toxic Substances Control Act (TSCA)], were held on the 
Sanctuary, and (2) that EPA required access to the ship to conduct an 
inspection for purposes of administering TSCA."66 In other words, 
the EPA only had to show that the target of the search was regulated 
under the statute which the EPA was responsible for administering.  

The import of administrative warrants is that the EPA, its 
state delegatees, and other environmental agencies will almost never 
be unable to do their duties because of the Fourth Amendment.  
Unlike a residence from which police may theoretically be barred 
from entering indefinitely, more permissive administrative warrants 
make inspections of a regulated facility inevitable, so long as it is 
actually a regulated facility. Conclusions about what environmental 
inspectors may do without a warrant still make a practical difference, 
but only to the degree that warrant procedures can make inspections 
more expensive or time-consuming for the agency, protect against 
malicious or arbitrarily broad inspections, and give regulated 
facilities the ability to delay inspection.67 

1979) (invalidating "boilerplate" warrant); W. Point-Pepperell, Inc., 689 F.2d at 
962 (upholding warrant); In re 949 Erie St., Racine, Wis., 645 F.Supp. 55, 59 
(E.D. Wis. 1986) (upholding warrant).  

66. United States v. M/V Sanctuary, 540 F.3d 295, 301 (4th Cir. 2008).  
67. Barlow's, Inc., 436 U.S. at 323-24 ("The authority to make warrantless 

searches devolves almost unbridled discretion upon executive and administrative 
officers, particularly those in the field, as to when to search and whom to search.  
A warrant, by contrast, would provide assurances from a neutral officer that the 
inspection is reasonable under the Constitution, is authorized by statute, and is 
pursuant to an administrative plan containing specific neutral criteria. Also, a 
warrant would then and there advise the owner of the scope and objects of the 
search, beyond which limits the inspector is not expected to proceed. These are 
important functions for a warrant to perform, functions which underlie the Court's 
prior decisions that the Warrant Clause applies to inspections for compliance with 
regulatory statutes.").
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B. The Environmental Protection Agency and Its State 
Delegatees 

The EPA administers the Clean Air Act (CAA), the Clean 
Water Act (CWA), the Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA), and the 
Endangered Species Act (ESA) to limit air pollution, water pollution, 
agricultural waste, hazardous waste, and harm to endangered species, 
respectively; it also administers portions of statutes protecting 
against radiation, wilderness destruction, waste of drinking water, 
and noise pollution.68 This Note concerns environmental inspections 
of private property, which typically arise in the enforcement of air 
pollution, water pollution, and hazardous waste restrictions. While 
there are numerous environmental agencies, both state and federal, 
the federal EPA typically has a role in any. enforcement of these 
restrictions-although the majority of inspections conducted under 
the EPA's authorizing statutes are actually made by state agencies. 69 

The texts of pertinent enabling statutes and regulations for 
the EPA do not mention warrants,70 and there are no cases 
concerning whether the EPA can physically enter a regulated facility 
without a warrant under the color of federal law. Some 

68. See Laws and Executive Orders, ENVTL. PROTECTION AGENCY, (Apr. 22, 
2013), http://www2.epa.gov/laws-regulations/laws-and-executive-orders (listing 
laws and executive orders that the EPA is charged with administering in whole or 
in part).  

69. DAVID BEARDEN, CONG. RESEARCH SERVE , ENVIRONMENTAL LAWS: 

SUMMARIES OF MAJOR STATUTES ADMINISTERED BY THE ENVIRONMENTAL 

PROTECTION AGENCY 15, (2010), available at http://www.fas.org/sgp/crs/misc/RL 
30798.pdf.  

70. See, e.g., the boilerplate for National Emission Standard for Hazardous 
Air Pollutants permits, 40 C.F.R. 122.41 ("The permittee shall allow the 
Director, or an authorized representative (including an authorized contractor acting 
as a representative of the Administrator), upon presentation of credentials and 
other documents as may be required by law, to ... [e]nter upon the permittee's 
premises . . . ."); the Clean Air Act 42 U.S.C.A. 7414 (West) (2006) ("[T]he 
Administrator or his authorized representative, upon presentation of his credentials 
... shall have a right of entry to, upon, or through any premises of any person who 
owns or operates any emission source .... ").
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commentators point out that most statutes that the EPA enforces are 
not specific enough to satisfy Marshall v. Barlow's, Inc.; they 
encompass too many industries to make any one industry "closely 
regulated" or do not contemplate regularly scheduled inspections. 71 

The EPA seems to agree; the Agency has stated that neither 
the boilerplate language in its permits nor its authorizing statutes 
give it authority to conduct warrantless searches: 

It is not EPA's intent to deprive any permittee of its 
Fourth Amendment rights as interpreted by Supreme 
Court decisions. However, we have retained the 
general wording requiring "presentation of credentials 
and such other documents as may be required by law" 
because of the complexity and changing nature of this 
area of law, and the possibility that any particular 
formulation or citation could be inaccurate or 
inapplicable. 72 

A reasonable interpretation of the numerous federal statutes 
that authorize entry by EPA inspectors, then, is that they have a right 
of entry upon presentation of "such other documents as may be 
required by law," including an administrative warrant. The EPA's 
policy during CWA and FIFRA inspections is to first ask for consent 
to enter; if it is denied, inspectors are trained to negotiate, but if the 
owner or facility representative continues to refuse access, then they 
must leave and secure a warrant. 73 These policies expressly refer to 

71. See, e.g., David A. Christensen, Warrantless Administrative Searches 
Under Environmental Laws: The Limits to EPA Inspectors' Statutory Invitation, 
26 ENVTL. L. 1019-20, 1037, 1039-40, 1043, 1046 (1996) (arguing the CAA, 
CWA, RCRA, CERCLA, and TSCA do not regulate a specific set of industries, 
and that the SDWA does not implement an inspection schedule, so that warrantless 
inspections are not authorized).  

72. Clean Air Act Final Interim Approval, Operating Permits Program; State 
of Alaska and Clean Air Act Final Approval in Part and Disapproval in Part, 
112(1) Program Submittal; State of Alaska, 61 Fed. Reg. 64463-64475 (Dec. 5, 
1996) (to be codified at 40 C.F.R. pts. 61, 63, 70).  

73. ENVTL. PROT. AGENCY, NPDES COMPLIANCE INSPECTION MANUAL, EPA 
305-X-04-11 2-12-2-15 (2004), available at http://www.epa.gov/compliance/resou 
rces/publications/monitoring/cwa/inspections/npdesinspect/npdesmanual.html; 
FIFRA INSPECTION MANUAL, EPA 305B-02-001 7-3 (2002), available at 
http://www.epa.gov/compliance/resources/publications/monitoring/fifra/manuals/fi
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Marshall v. Barlow's, Inc., discussed above, which denied OSHA 
authority to conduct warrantless searches. 74 

The federal EPA's policies and practices provide non-binding 
guidance to the state agencies that enforce most federal 
environmental laws and parallel state laws. For example, the Texas 
Commission on Environmental Quality (TCEQ), the state agency to 
which the EPA has delegated most of the .authority to enforce the 
CWA and CAA in Texas, follows EPA policy and does not conduct 
warrantless physical inspections without the facility owner's 
consent.75 In contrast, New Jersey has authorized its primary 
environmental enforcement agency, the Department of 
Environmental Protection, to conduct warrantless searches under its 
power to regulate sources of water pollution.76 

The EPA's budget, adjusted for inflation, has steadily 
decreased over the past twenty years.77 While it continues to 
promulgate more regulations than any other federal agency, the EPA 

framanual.pdf.  
74. 436 U.S. at 313-14 (1978).  
75. TEX. COMM'N ON ENVTL. QUALITY, FIELD OPERATIONS DIVISION 

STANDARD OPERATING PROCEDURES - INVESTIGATION GUIDANCE 13, (2008), 
available at http://www.tceq.texas.gov/assets/public/compliance/field_ops/ 
investigations/investigation-guide-7.cssfeb.2010r.pdf; see also Sarah K. Walls, 
What To Do When an Investigator Shows Up: Environmental & Safety Inspections 
in Texas, CANTEY & HANGER, LLP. at 2 (2012), http://www.canteyhanger.com/ 
content/walls_whattodoarticle.pdf (advising facility owners on how to handle 
environmental and safety inspections in Texas and recommending that they not 
deny consent).  

76. In re Dep't of Envtl. Prot., Div. of Water Res. of State of N.J., 426 A.2d 
534, 542 (N.J. Super. Ct. App. Div. 1981); State v. Santiago, 218 N.J. Super. 427, 
430 (N.J. Super Ct. App. Div. 1986) (authorizing the Department of 
Environmental Protection to enter and inspect licensee's business records under its 
ability to conduct warrantless searches).  

77. Michael Volkov, EPA's 2012 Enforcement Results - What Do They 
Mean? CORRUPTION, CRIME & COMPLIANCE BLOG (Jan. 9, 2013) 
http://corruptioncrimecompliance.com/2013/01/epas-2012-enforcement-results
what-do-they-mean/; see also Jean Chemnick, Air Office--A Reg-writing 
Powerhouse-Strains as Mandates Grow and Funding Shrinks, GREENWIRE 
(2012) http://www.eenews.net/public/Greenwire/2013/04/02/1 ("EPA as a whole 
received 13 percent less funding in fiscal 2012, adjusted for inflation, than it did in 
fiscal 1990....").
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often falls behind on deadlines for updating these regulations. 78 

Recently, despite slowly shrinking funding, the EPA has focused its 
resources on enforcement, exacting progressively tougher fines and 
penalties from non-compliant businesses. 79 The disparity between 
what the law requires the EPA to do and what the EPA can afford to 
do may be a result of the political turbulence of environmental 
regulation, as at least a few prominent politicians criticize the merit 
of its enabling statutes or, in some cases, the Agency's existence. 80 

The merits of environmental enforcement are beyond the scope of 
this Note, but funding is especially relevant to inspections, which 
tend to be expensive. 81 Technological advances can be used to 

78. Chemnick, supra note 77; Jim Efstathiou Jr., EPA Budget Cut Will 
Restrict Enforcement of Clean-Air Rules, Activists Say, BLOOMBERG (2011) 
http://www.bloomberg.com/news/2011-04-12/epa-budget-cut-will-restrict
enforcement-of-clean-air-rules-activists-say.html.  

79. Volkov, supra note 77.  
80. Compare Mark Hendrickson, The EPA: The Worst of Many Rogue 

Federal Agencies, Part II, FORBES, (2013) http://www.forbes.com/sites/ 
markhendrickson/2013/03/21/the-epa-the-worst-of-many-rogue-federal-agencies
part-ii/ and Henry Miller, Is It Time to Get Rid of the EPA?, HEARTLAND (2013) 
http://news.heartland.org/newspaperarticle/2013/03/11/it-time-get-rid-epa., with 
Coral Davenport, EPA Funding Reductions Have Kneecapped Environmental 
Enforcement, NATIONAL JOURNAL, (2013) http://www.nationaljournal.com/ 
daily/epa-funding-reductions-have-kneecapped-environmental-enforcement
20130303 and Gernot Wagner, It's Official: $1 in EPA Yields $10 In Benefits 
THINKPROGRESS.ORG (2013), http://thinkprogress.org/climate/2013/05/08/1981441 
/1-invested-epa-yields-10-benefits/. During the 2012 election Republican Primary, 
the EPA became an issue, with several presidential candidates and Congressmen 
suggesting the EPA should be eliminated or greatly defended. See The Republican 
Plan to Abolish the EPA, Ending the Four-Decade Bipartisan Consensus to 
Ensure Healthy Air and Water For Our Kids, THINKPROGRESS.ORG 
(Feb. 17, 2011), http://thinkprogress.org/climate/2011/02/17/207553/the
republican-plan-to-abolish-epa-ending-the-four-decade-bipartisan-consensus-to
ensure-health-air-and-water-for-our-kids/ (criticizing numerous Republicans in a 
partisan tone and compiling video of Republicans advocating the EPA be 
dismantled).  

81. Precise data on the cost of inspections is difficult to determine, because 
facilities within the EPA's jurisdiction are very diverse and because of the political 
discord surrounding EPA funding, as discussed supra, note 58. As an example of 
the expense, inspecting high-risk oil and chemical facilities once every ten years 
instead of once every twenty years was projected by the Obama administration to 
cost $5 million more per year in 2013. THE BUDGET FOR FISCAL YEAR 2013, 
Environmental Protection Agency 180 (2013), available at http://www.whitehouse 
.gov/sites/default/files/omb/budget/fy2013/assets/environmental.pdf.
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reduce the cost of inspections, thereby increasing the ability of the 
EPA and state delegatees to enforce regulations.  

The TCEQ can give some sense of the costs of inspections, as 
it charges a fee to regulated facilities that qualify as major air 
emission sources. 82 The fee is intended to represent at least 50% of 
the costs of agency inspections and other administration of the 
permits. 83  The average inspection fee is close to.$10,000 per year, 
giving a rough estimate of the cost to an agency to inspect a large 
facility for compliance with regulations relating to airborne 
emissions. 84 

III. TECHNOLOGY BACKGROUND 

A. Aerial Observation 

As exemplified in Dow Chemical Co. v. United States,85 

82. See Tex. Health and Safety Code Ann. 382.062 (West 2013) 
(establishing a fee structure for permit applications and inspections). A major 
source of air emissions is typically a facility which emits 10 tons per year of a 
single hazardous pollutant, or 25 tons per year of all emitted hazardous pollutants 
in aggregate. 30 Tex. Admin. Code Ann. 122.10 (13). Based on required 
inventory reports, there were 1,963 major air emission sources in 2012. TCEQ, 
"Point Source Emissions Inventory" (2012), http://www.tceq.texas.gov/ 
airquality/point-source-ei/psei.html.  

83. Health and Safety Code 382.062(e).  
84. The lowest listed fee is $1,072.68 for ready-mixed concrete production or 

scrap and waste materials processing; the highest is $32,039.93 for large petroleum 
refineries or primary copper. The median and average values for the list are near 
$10,000. See Point Source Emissions and Air Inspection Fees, TEX. COMM'N ON 

ENvTL. QUALITY (2012), http://www.tceq.texas.gov/airquality/point-source-ei/air
fees.html. Many more than 1,963 individual facilities are subject to inspection, as 
TCEQ lists 96,870 active permits for air emissions. See Central Registry Query 
Regulated Entity Search, TEX. COMM'N ON ENVTL. QUALITY (2012), 
http://www12.tceq.state.tx.us/crpub/index.cfm?fuseaction=regent.RNSearch. The 
TCEQ does not list its costs for inspections, which likely vary greatly, nor does it 
categorize which facilities are the focus of its inspections. The agency generally 
conducts about 100,000 inspections per year, many at the same large facilities.  
18,886 were for air emissions. TEX. COMM'N ON ENVTL QUALITY, ANNUAL 
ENFORCEMENT REPORT - FISCAL YEAR 2012T-3 (Nov. 2012), available at 
http://www.tceq.texas.gov/assets/public/compliance/enforcement/enf_reports/AER 
/FY12/enfrptfyl2.pdf.  

85. 476 U.S. 227, 239 (1986).
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some regional offices of the EPA use aerial observation routinely to 
more efficiently monitor large areas.86 From the air, the EPA can 
identify unlicensed surface water discharges; 87 detect hazardous 
waste disposal sites;88 monitor sensitive ecosystems or watersheds;8 9 

and, as in Dow, determine the layout or purposes of a facility.90 The 
EPA also uses satellite images to document terrain and identify 
regulated facilities.91 

B. Wastewater Testing 

As mentioned in Riverdale Mills Corp. v. Pimpare,92 the EPA 
has conducted tests of wastewater to detect effluent in public sewers.  
In Riverdale, the EPA physically took samples from a private sewer 

86. Aerial observation by environmental agencies is somewhat controversial, 
especially when aerial drones are involved. The U.S. Senate nearly passed an 
amendment banning aerial photography by the EPA in 2012. David Rogers, Farm 
Policy Overhaul Clears Senate, POLITICO (June 21, 2012), available at 
http://www.politico.com/news/stories/0612/77703.html#ixzzlySpSETnZ. The 
Texas Legislature also passed a law during a 2013 special session that bans 
warrantless photography of real property by drones, punishable as a crime. See 
History House Bill 912, TEXAS LEGISLATURE ONLINE, http://www.capitol.state.  
tx.us/BillLookup/history.aspx?LegSess=83R&Bill=HB912 (providing bill's text 
and documenting the Governor signed the bill into effect).  

87. See, e.g., Letter from Karl Brooks, U.S. Envtl Protection Agency Region 
VII, to Jeff Fortenberry, U.S. Representative, (June 11, 2012), available at 
http://www.epa.gov/region07/water/cafo/pdf/caforepfortenberryletter.pdf 
(acknowledging that flights can be used to determine whether surface water is 
being polluted).  

88. See, e.g., ENVTL. PROTECTION AGENCY, AERIAL PHOTOGRAPHIC 
ANALYSIS OF HAZARDOUS WASTE SITES - DUWAMISH VALLEY, WASHINGTON 
(June 1982), available at http://yosemite.epa.gov/R10/CLEANUP.NSF/ 
ddea47a33877982f88256db8007e8049/ac7eca9a96bfc94488256d5800538c74/$FI 
LE/DuwamishValleyHazardousWasteSites.pdf.  

89. ENVTL. PROTECTION AGENCY, METHODS FOR EVALUATING WETLAND 
CONDITION - #4 STUDY DESIGN FOR MONITORING WETLANDS 3 (2002), available 
at http://www2.epa.gov/sites/production/files/documents/wetlands_4studydesign 
.pdf (discussing aerial photography for site selection of watersheds to monitor).  

90. Dow Chem. Co. v. United States, 476 U.S. 227, 239 (1986).  
91. Including publicly available images from Google and Microsoft. Brooks, 

supra note 87.  
92. 392 F.3d 55, 64 (1st Cir. 2004). See supra notes 19, 24, and 

accompanying text.

204 [Vol. 33:1



THE FOUR TH AMENDMENT

to acquire the most direct evidence of a violation.93 This invasive 
method is likely not necessary for all discharges into a public sewer, 
as samples can be gathered from' public pipes upstream from the 
suspected effluent source and downstream to calculate the amount of 
contamination. A similar technique is also possible for waterways 
and wetlands that have a regular direction of flow, although it is 
unclear whether the EPA ever uses this method to detect violations.  
In Riverdale, the EPA simply took samples and measured their 
acidity,94 but it is conceivable that samples could be subjected to 
more sophisticated tests-measuring specific pollutant 
concentrations, viscosity, hydrophobicity, or other indicators of non
compliance.  

C. Thermal Imaging 

1. Emission Detection 

The EPA currently uses thermal imaging to detect leaks from 
facilities that use hazardous gases or are at risk of leaking 
particulates, apparently as a part of physical inspections. Because 
these gases are denser than the surrounding air, and often hotter, they 
reflect and emit more infrared radiation. These leaks seem to 
typically be detected by standing outside and looking at exposed 
pipes, valves, or machinery at a facility.95 At least occasionally, 
similar technology has been used from low-altitude flights to detect 
larger emissions. 96 

93. Riverdale Mills, 392 F.3d at 57 ("Manhole 1 is roughly two feet deep and 
is covered by an unmarked 171-pound steel manhole cover. It is located on a 
paved street,... [and] we treat the road as privately owned by Riverdale.").  

94. Id. at 57-59 (describing how EPA inspectors responded to a complaint of 
improper pH in wastewater and took samples periodically).  

95. See, e.g., Environmental Protection Agency, Real-Time Enforcement 
Tristream East Texas, LLC (Dec. 2011) (showing infrared video of an emission).  

96. See, e.g., Environmental Protection Agency, Real-Time Enforcement 
DCP Midstream Reno Booster Station (Dec. 2011) http://www.epa.gov/region6/ 
6en/a/oil_andgasokarche.html (showing infrared video from the air).
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2. Effluent Detection 

The EPA also uses aerial thermal imaging to detect effluent 
emissions in protected waterways or wetlands. Because released 
effluent is typically denser and hotter than surrounding water, a 
release of effluent will reflect and emit more infrared radiation. 97 As 
currently used, this technology typically only shows a spectrum from 
black to white, indicating cold to hot.  

Looking forward, many compounds have characteristic 
frequencies (or "colors") in the infrared spectrum that make it 
possible to, for example, see the concentration of phosphorous 
polluting a stream. This technology is currently being considered for 
use by the EPA.98 Specialized satellites are already outfitted with 
sensors capable of infrared, ultraviolet, and visible light 
spectroscopy; they can identify specific compounds based on their 
characteristic frequency patterns and map their concentrations across 
wide areas. 99 These satellites are capable of tracking pollution, 
especially water pollution, from space, as well as tracing 
environmental damage not detectable from typical visible spectrum 
satellite photographs, such as a decline in native bacterial 
populations in-bodies of water.  

D. Future Inspection Technology: Unmanned Aircraft 

Unmanned aircraft (UA), 100 commonly known as unmanned 

97. See, e.g., Gregory Stockton, Finding Pollution with Aerial Infrared 
Thermography, THE INDUSTRIAL PHYSICIST, at 24-25 (2004), available at 
http://www.aip.org/tip/INPHFA/vol-10/iss-2/p24.pdf (showing infrared aerial 
photos of an effluent).  

98. Environmental Protection Agency, Blue Water Satellite: Using Satellite 
Imaging to Monitor the World's Land and Water Resources, BLUE WATER 
SATELLITE, INC. (2013), http://www2.epa.gov/sites/production/files/documents/ 
baker42013.pdf.  

99. Satellite Analysis, BLUE WATER SATELLITE, INC. (2013), 
http://www.bluewatersatellite.com/satellite-analysis.  

100. For clarity, "UA" will be used to refer to a single aircraft, and "UAs" to 
refer to multiple aircraft. For an introduction to the capabilities of UAs and their 
use in espionage and warfare, see Mark Peterson, The UA V and the Current and 
Future Regulatory Construct for Integration into the National Airspace System, 71 
J. AIR L. & COM. 521, 523-24 (2006) (citing ELIZABETH BONE & CHRISTOPHER 
BOLKCOM, UNMANNED AERIAL VEHICLES: BACKGROUND AND ISSUES FOR 
CONGRESS 1 (2003), available at http://www.fas.org/irp/crs/RL31872.pdf and
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aerial vehicles (UAVs), remote controlled (RC) aircraft, or drones, 
are becoming more common, widely known, and economical. In the 
past, the limitations of computer technology and the lack of a reliable 
GPS made UAs very unreliable for complex or long-distance 
missions, 101 but with those technological obstacles now overcome, 
UAs have important logistical advantages. First, obviously, they do 
not require an onboard pilot-meaning they do not have to carry 
expensive and heavy safety gear, do not require space for a cockpit, 
and do not risk danger to the pilot. Second, they can often operate at 
least semi-autonomously. Third, even for drones that require 
constant monitoring by remote control, the human controller can 
leave and be replaced by a new controller without forcing the UA to 
land. All of these factors mean that UAs are especially 
well-equipped to economically perform dangerous or monotonous 
tasks, especially if they also require maintaining altitude for a long 
period of time or flying through narrow spaces..  

There is a significant practical concern in using UAs over the 
United States because the regulatory system of the Federal Aviation 
Administration (FAA) is still catching up to the technical potential of 
UAs. The FAA apparently intends to have UAs integrated into 
normal, manned airspace,o2 but still needs to make significant 
improvements before creating a predictable regulatory scheme. 10 3 

The current framework seems workable for government agencies, 

DEF. SCI. BD., DEP'T OF DEF., DEFENSE SCIENCE BOARD STUDY ON UNMANNED 

AERIAL VEHICLES AND UNINHABITED COMBAT AERIAL VEHICLES 6-17 (2004), 

available at http://www.fas.org/irp/agency/dod/dsb/uav.pdf.  
101. The first true UAs were likely developed from rudimentary cruise 

missiles and were used as practice targets before and during World War II. See 
generally, Greg Goebel, Early U.S. Target Drones, UNMANNED AERIAL VEHICLES: 

USA, (Feb. 2012) http://www.vectorsite.net/twdrn_01.html. Other uses did not 
become practical until the Vietnam War, when drones were used for relatively 
short-range reconnaissance. Greg Goebel, The Lightning Bug Reconnaissance 
Drones, UNMANNED AERIAL VEHICLES: USA (Feb. 2012), http://www.vectorsite.n 
et/twdrn_03.html.  

102. Notice of Policy, Federal Aviation Administration, Unmanned Aircraft 
Operations in the National Airspace System, FAA-2006-25714 (Feb. 13, 2007), 
available at http://www.faa.gov/about/initiatives/uas/reg/media/frnoticeuas.pdf 
[hereinafter FAA Notice of Policy].  

103. Joseph Vacek, Civilizing the Aeronautical Wild West: Regulating 
Unmanned Aircraft, 23 AIR & SPACE L. 1, 19-20 (2011).
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but less so for private UA systems, which must be authorized 
individually and typically require at least one certified pilot to be 
involved. More burdensome is the requirement that there be an 
"observer" within one lateral mile of each UA at all times.104 While 
UAs are generally not permitted in urban areas, they can potentially 
be licensed to fly from ground level to 50,000 feet. 105 

In the context of environmental regulation, UAs have the 
potential to reduce the cost of otherwise very expensive aerial 
surveys, including those sorts of surveys already conducted by the 
EPA. But UAs can also perform tasks in ways environmental 
agencies cannot with traditional technology. The EPA has already 
considered the idea of using UAs to track plumes-large air 
emissions from accidents such as industrial fires-to help coordinate 
safety measures or evacuations. 106 UAs can also be used to detect air 
emissions with on-board sensors 107 or even collect samples from the 
top of a regulated facility's stacks to test compliance. 108 

IV. ANALYSIS 

A. Thermal Imaging 

Thermal imaging as used by the EPA might be in tension with 
Kyllo if it were conducted without consent or a warrant on the 
premises of a regulated facility. On the one hand, from a technical 
standpoint, when the EPA detects an invisible air emission or visibly 

104. FAA Notice of Policy, supra note 102.  
105. Fact Sheet: Unmanned Aircraft Systems (UAS), FED. AVIATION ADMIN.  

(Feb. 19, 2013), http://www.faa.gov/news/fact_sheets/newsstory.cfin? 
newsId=14153 [hereinafter FAA Fact Sheet].  

106. See J.B. Kosmatka et al., Air Quality Plume Detection and Monitoring 
Using UA Vs and Unmanned Rotorcraft, ENVTL. PROTECTION AGENCY 
(2010), http://www.epa.gov/airnow/2010conference/naqc/forecasting/kosmatka_fi 
nal.pdf (including discussion of multi-UAV tracking with two different algorithms 
to determine plume shape, center, and motion).  

107. See, e.g., Arnfinn Christensen, The Gentle Drone, SCIENCE NORDIC 
(Mar. 8, 2012), http://sciencenordic.com/gentle-drone (describing the Norwegian 
"CryoWing drone" that can travel 1,429 miles with up to 33 pounds of sensor 
equipment to map ocean ice and pollution in the Arctic with cameras and radar).  

108. See, e.g., Grace Kuo, Taiwan Showcases Pollution-monitoring UAVs, 
TAIWAN TODAY (Nov. 9, 2010), http://www.taiwantoday.tw/ct.asp?xltem=127684 
&ctNode=445 (describing UAVs that deploy for short flights from an airship to 
monitor ozone, N02, and hydrocarbon levels based on air sample readings).
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indistinguishable effluent, it is using a device that is very similar to 
the one impermissibly used by law enforcement in Kyllo to discover 
the presence of marijuana plants inside a home. 109 On the other 
hand, functionally, the EPA's inspection with thermal imaging is 
quite different.  

For one, unlike the police in Kyllo, the EPA is actually 
interested in the emissions and effluents themselves. In Kyllo, the 
police inferred information about the inside of the house from the 
exterior heat signatures.1" The Court did not dispute that the 
suspects in Kyllo had no expectation of privacy in police seeing the 
exterior of the home; the suspects' privacy interest was in 
information about the inside, which was of course all the police were 
after-because it is not illegal for the exterior of your home to be 
slightly hotter than usual." Contrariwise, the EPA is only interested 
in what it is actually detecting outdoors. The EPA could argue that 
gas leaking from a pipe or wastewater being dumped from a facility 
does not deserve any expectation of privacy because it is effectively 
abandoned and exposed to the public. Emissions and effluent are 
more comparable to the walls of the home in Kyllo than to the 
marijuana plants or the lamps generating the heat. Infrared would be 
used as a more convenient way to detect the emission or effluent 
itself-not to discover hidden information about the inner workings 
of a facility.  

Further, if a court is willing to consider emissions or effluent 
abandoned, the owner of a regulated facility likely has no reasonable 
expectation of privacy in the emissions or effluent that is outdoors.  
The doctrine of abandonment has already been applied to effluent in 
a more traditional search context12 and seems as if it could extend to 
emissions. Both the emissions and effluent from a typical regulated 
facility are irretrievable and will eventually flow into public space, 
including the atmosphere or bodies of water. Like in California v.  

109. Kyllo v. United States, 533 U.S. 27, 29-30 (2001) ("The imager 
converts radiation into images based on relative warmth-black is cool, white is 
hot, shades of gray connote relative differences .... ").  

110. Id. at 34.  
111. Id. at 34.  
112. Riverdale Mills Corp. v. Pimpare, 392 F.3d 55, 64 (1st Cir. 2004); see 

supra notes 19, 24, 92, and accompanying text.
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Greenwood, in which the Court held garbage left by the curb to be 
picked up was abandoned, 113 the emissions and effluent may still be 
on the property of a regulated facility, but the owner has relinquished 
control over them.  

The doctrine of abandonment clearly applies to allow 
warrantless aerial use of thermal imaging in the case of effluent 
detection when effluent is released into a public waterway-over 
which the facility owner cannot exert a reasonable expectation of 
privacy from any sort of observation. This doctrine has also been 
extended to wastewater by lower courts,"4 and from the way the 
EPA has used the technology, the EPA currently looks only at a 
public waterway, not at a facility's premises. As used to detect 
emissions, however, the case for warrantless inspections is more 
complicated.  

Abandonment does not seem to have been considered in 
Jardines or older drug dog detection cases, which consistently hold 
that people cannot have a reasonable expectation of privacy in the 
scent of illegal drugs that they possess.115 That reasoning rests on 
the assumption that a drug dog is only trained to alert upon smelling 
illicit substances-because the simple possession of that substance is 
illegal, the suspect cannot have a legitimate expectation of keeping it 
private.116 Because of this reasoning, the Court has not needed to 
consider whether the suspect "abandons" the tiny amount of airborne 
particles that make up the substance's odor, which in turn is all the 
drug dog actually detects. While this theory seems far-fetched on its 
face in the context of drugs, it fits better in the context of pollutant 
emissions because the owner of a facility is more likely to be aware 
of the risk of emitting (literally tons of) pollutants, and because the 
primary purpose of regulating emissions stems from their 
harmfulness-whereas the mere odor of illegal drugs is not the 
object of regulation. Because abandonment has never been applied 
to air emissions, the question is theoretically open.  

113. 486 U.S. 35, 40 (1988).  
114. Pimpare, 392 F.3d at 64.  
115. Florida v. Jardines, 133 S. Ct. 1409, 1417 (2013); Illinois v. Caballes, 

543 U.S. 405 (2005); United States v. Jacobsen, 466 U.S. 109 (1984); United 
States v. Place, 462 U.S. 696 (1983).  

116. Jardines, 133 S. Ct. at 1417; Caballes, 543 U.S. 405; Jacobsen, 466 
U.S. 109; Place, 462 U.S. 696.
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The next issue is whether the EPA can conduct warrantless 
thermal imaging from an "open field" owned by the regulated 
facility. Under Jones and Jardines, the EPA cannot use advanced 
technology while trespassing on property, even on an "open field" 
owned by the subject of the search.117 As in Jardines, in which law 
enforcement brought a trained drug dog up to the suspect's front 
porch,118 the EPA would technically be trespassing if its inspectors 
stood on an open field owned by the facility to use thermal imaging.  
Similarly, in Jones, law enforcement only learned the suspect's 
location in public by placing a tracker on the bottom of his car
which was also exposed to the public. 119 But the Court still held 
that a Fourth Amendment violation occurred because the police used 
advanced technology to obtain that information and technically 
trespassed on the exterior of the suspect's property. 12 0 If the EPA 
technically trespasses on a facility to use thermal imaging, Jones and 
Jardines would likely mean the EPA had violated the Fourth 
Amendment-even if there is no reasonable expectation of privacy 
in the emissions.  

That conclusion does not address the option of employing 
thermal imaging from the air where the boundaries for trespass are 
more ambiguous. Florida v. Riley and Dow Chemical Co. v. United 
States, discussed above,121 cleared the way for law enforcement use 
of warrantless aerial observation, 122 but the Court did not fully 
explore the limits of the inquiry. Both cases dealt with fairly limited 
technology; Riley involved naked-eye observations, while Dow 
involved a professional camera with some magnification but no other 
enhancement. 123 While there is a nationwide easement for air travel, 

117. Jardines, 133 S. Ct. at 1417-18; United States v. Jones, 132 S. Ct. 945, 
953 (2012).  

118. Jardines, 133 S. Ct. at 1413.  
119. Jones, 132 S. Ct. at 950 n.3 ("Where, as here, the Government obtains 

information by physically intruding on a constitutionally protected area, such a 
search [within the original meaning of the Fourth Amendment] has undoubtedly 
occurred.").  

120. Id.  
121. See supra note 23 and accompanying text.  
122. Florida v. Riley, 488 U.S. 445, 450 (1989) (White, J., plurality 

opinion); Dow Chem. Co. v. United States, 476 U.S. 227, 234 (1986).  
123. Riley, 488 U.S. at 448; Dow Chem. Co., 476 U.S. at 238.
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and, as stated in Dow, any member of the public could feasibly look 
down on property from the air and take high-quality photographs, it 
is not clear whether this easement would permit the use of 
technology unavailable to the public. 12 4 In other words, Jones and 
Jardines might also apply to limit technologically aided aerial 
observation. But unlike both Jones and Jardines, enhanced aerial 
observation would not appear to make an otherwise lawful flight into 
trespass-whereas approaching a front door with a drug dog as in 
Jardines usually does constitute trespass, as does attaching an 
unwanted object to someone else's vehicle as in Jones. Without the 
physical intrusion, the Kyllo test should apply, and the observation 
should not be a search.  

Even if thermal imaging from the air above a facility is 
unhindered by the Fourth Amendment, however, the Court has not 
clarified the altitude at which Fourth Amendment protection stops.  
In Dow, the EPA plane stayed at least 1,000 feet from the ground, 
while in Riley the law enforcement helicopter came as low as 400 
feet from the ground. In Dow, the Court emphasized that the 
"aircraft [was] lawfully in the public airspace." 125 The Riley decision 
was announced three years later; in that case the helicopter passed 
unusually low over the suspect's property, and the Court splintered.  
The plurality opinion, written by Justice White, held that no search 
occurred because "[a]ny member of the public could legally have 
been flying over Riley's property in a helicopter at the altitude of 400 
feet and could have observed Riley's greenhouse."126 Concurring, 
Justice O'Connor reasoned that the Fourth Amendment does not 
hinge on FAA regulations, but instead should hinge on "whether the 
helicopter was in the public airways at an altitude at which members 
of the public travel with sufficient regularity that Riley's expectation 
of privacy from aerial observation was not one that society is 

124. Dow Chem. Co., 476 U.S. at 234.  
125. Id. at 239.  
126. Riley, 488 U.S. at 451, n.3 ("While Federal Aviation Administration 

regulations permit fixed-wing-aircraft to be operated at an altitude of 1,000 feet 
while flying over congested areas and at an altitude of 500 feet above the surface 
in other than congested areas, helicopters may be operated at less than the 
minimums for fixed-wing-aircraft 'if the operation is conducted without hazard to 
persons or property on the surface. In addition, each person operating a helicopter 
shall comply with routes or altitudes specifically prescribed for helicopters by the 
[FAA] Administrator.' 14 CFR 91.79 (1988).")
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prepared to recognize as reasonable." 12 7 

O'Connor's position was the most narrow in this decision, at 
least as applied to most circumstances, so it will likely guide future 
precedent.1 28 Instead of focusing only on whether it was possible for 
the public to legally be in the airspace police used, O'Connor 
focused on whether the suspect "knowingly exposed his greenhouse 
to public view." 129 In the case of thermal imaging via aerial 
observation by an environmental agency, O'Connor's position would 
entail considering whether the simultaneous use of an airborne 
vehicle and thermal imaging was commonplace to determine 
whether the surveilled has a reasonable expectation of privacy.  
Currently, thermal imaging technologies are not commonly used by 
the general public, so unwarranted aerial observation with thermal 
imaging would likely be unconstitutional if courts extended 
O'Connor's test-emissions cannot have been knowingly exposed to 
the public if they would be invisible to the public. Yet, O'Connor is 
essentially still using the reasonable expectation of privacy test, 
which should not apply where the owner has abandoned the property 
being searched. This leads back to the open question of whether 
airborne particles can be abandoned.  

Beyond the open question of abandonment, which could 
determine whether thermal imaging can be used in cases where an 
agency is not trespassing, it may only be a matter of time before 
infrared "vision" is readily available to the public at large. Such 

127. Id. at 454 (O'Connor, J., concurring); see also id. at 459, n.3 (Brennan, 
J., dissenting) (embracing the Oregon Court of Appeals view that there is "little 
attraction in the idea of using FAA regulations because they were not formulated 
for the purpose of defining the reasonableness of citizens' expectations of privacy.  
They were designed to promote air safety") (quoting State v. Davis, 627 P.2d 492, 
494 (Ore. App. 1981)).  

128. "When a fragmented Court decides a case and no single rationale 
explaining the result enjoys the assent of five Justices, 'the holding of the Court 
may be viewed as that position taken by those Members who concurred in the 
judgments on the narrowest grounds... ."' Marks v. United States, 430 U.S. 188, 
193 (1977). Dow Chemical was earlier than Riley and reserved the question of 
how to consider further technologically enhanced, aerial observation. Dow Chem.  
Co., 476 U.S. at 238 ("The mere fact that human vision is enhanced somewhat [by 
camera magnification], at least to the degree here, does not give rise to 
constitutional problems.").  

129. Riley, 488 U.S. at 455 (O'Connor, J., concurring).
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availability would undermine any facility's reasonable expectation of 
privacy in invisible emissions.  

B. Future Inspection Technology: Unmanned Aircraft 
Particulate Sampling 

On its surface, a hypothetical UA taking physical samples of 
emissions without a warrant is clearly more intrusive than the use of 
warrantless aerial thermal imaging. For one, the UA might have to 
fly much closer to a regulated facility to collect an accurate 
sample. 130 For another, instead of merely detecting the existence of 
an emission from a distance, a UA could bring the sample back to a 
lab-or even contain an on-board spectrometer-that could identify 
the composition of the air sample. But from a legal standpoint, the 
UA hypothetical draws the comparison with garbage13 1 and 
wastewater collection cases into sharp focus, and makes the 
analogy more palpable. The only differences are that instead of 
trespassing into a garbage can or into a sewer, the UA trespasses into 
airspace, and instead of seizing irretrievable garbage or wastewater, 
the UA seizes irretrievable emissions. If the extension of 
abandonment validates thermal imaging (which is an open question), 
it should validate aerial sampling-unless there is a trespass, thereby 
running afoul of Jardines.  

C. Technology and the "Closely Regulated Industry" 
Exception 

The specific technologies discussed above are plausible ways 
that the EPA and similarly situated environmental agencies could 
make enforcement cheaper. While the specific techniques suggested 
might never be used by environmental agencies, it is safe to predict 
that sensory technology will continue to advance, that it will 
eventually open opportunities to make inspections cheaper, and that 
agencies will be interested in using it. This trend makes it feasible 

130. However, the FAA apparently licenses UAs on a case-by-case basis for 
specific regions, so it might be possible for an agency to obtain FAA permission to 
fly very low to the ground. See FAA Fact Sheet, supra note 105.  

131. California v. Greenwood, 486 U.S. 35, 41 (1988).  
132. Riverdale Mills Corp. v. Pimpare, 392 F.3d 55, 64 (1st Cir. 2004).
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that technological capabilities could change the structure of 
environmental statutes or their regulatory schemes and accordingly 
alter how environmental agencies fair under the Burger "closely 
regulated industry" exception to the Fourth Amendment's warrant 
requirement. 133 

To return to the hypothetical example of warrantless aerial 
thermal imaging to detect emissions, a statute could plausibly 
authorize aerial thermal imaging of a narrow range of industries that 
use invisible, hazardous, and gaseous pollutants. An agency could 
routinely fly by regulated industries to check for large leaks or 
unauthorized emissions rather than sending an inspector on foot to 
each facility. This would permit agencies to use resources more 
efficiently by identifying at-risk facilities to target with physical 
inspections. Using UAs to monitor air emissions would be even 
more effective at saving agency resources, as a facility's emission 
levels could be verified entirely by remote-freeing inspectors to 
focus on those facilities at which the UA detects unauthorized 
quantities of pollutants or which are otherwise at risk of 
noncompliance.  

Such a regulatory scheme could satisfy the Burger 
requirements so that even if the enhanced observation is a search, it 
would be reasonable pursuant to the "closely regulated industry" 
exception: 13 5 (1) a substantial government interest in safety and 
health would be promoted by controlling dangerous or harmful 
pollutants; (2) warrantless inspections are necessary to economically 
inspect the large number of at risk facilities. with sufficient 
regularity; and (3) the relative ease of the fly-by inspections would 
permit the agency to conduct inspections routinely enough that the 
law is applied with "certainty and regularity." Further, as required 
under the third factor, the limits of the technology would themselves 
effect a limit to the discretion of the inspectors-a plane using a 
thermal imager would only be capable of "seeing" an emission 

133. New York v. Burger, 482 U.S. 691, 702-03 (1987).  
134. Of course there are numerous restrictions on a facility with an air 

emission permit besides a limit to what that facility emits regularly, including 
those intended to prevent accidental releases, so the suggested UA method could 
not completely replace random, in-person inspections.  

135. Burger, 482 U.S. at 702-03.
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outdoors, while a UA would only be able to sample air above the 
facility.  

This would take an agency out from under the shadow of 
Marshall v. Barlows, Inc., in which the Supreme Court rejected 
OSHA's authority to conduct warrantless searches because its 
regulatory authority extended to all businesses involved in interstate 
commerce.136 The hypothetical aerial thermal imaging scheme 
would only be applicable to facilities at risk of leaking or emitting 
invisible pollutants in dangerous quantities; this is a fairly narrow 
subset of those facilities regulated by environmental agencies, and 
likely to include only facilities already subject to numerous 
regulatory requirements. The UA scheme is likely even more 
limited, as it would only be effective at monitoring those facilities 
that have permits for regular air emissions.  

V. CONCLUSIONS 

Parsing new technology directly under Kyllo, Jardines, and 
other examinations of what amounts to a "search" under the Fourth 
Amendment is difficult because the cases must apply old 
constitutional approaches to novel technological problems. Jardines 
expressly adopted a two-pronged approach that tried to make sense 
of the numerous Fourth Amendment doctrines by combining 
technical rules of common law trespass with the more modem notion 
of invading a reasonable expectation of privacy. It is unclear exactly 
how the doctrine of abandonment fits within this chimera, or if 
courts would be willing to extend the doctrine to airborne 
substances.  

If the courts do extend abandonment, and it is not mutated by 
enhanced technology the way "open fields," "plain view," and 
"implied invitation" were, then using new technologies that allow 
agencies to remotely measure or sample the air around a regulated 
facility should not amount to "searching" under the Fourth 
Amendment when the agency does not trespass on private property.  
Indeed, abandonment has already been extended by lower courts to 
sampling effluent, and there is no reason to think remote

136. 436 U.S. 307, 313-14 (1978).
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measurements, e.g., by thermal imaging or more advanced 
spectroscopy, would fare differently. Yet, abandonment has never 
been extended to airborne substances-even though the Supreme 
Court has repeatedly heard cases about drug dogs detecting the odor 
of illicit substances. If abandonment does not apply to emissions, 
then agencies would be conducting a "search" using new technology 
until that technology becomes readily used by the public at large.  

In the alternative, new technology makes widespread 
inspections more economically and logistically feasible, making 
pervasive regulatory schemes more viable. The Burger exception to 
the warrant requirement for "closely regulated industries" is open
ended, so a new statutory scheme could push more environmental 
inspections into this exception.  

Whether this result violates the spirit of the Fourth 
Amendment is beyond the scope of this Note, but a few thoughts are 
worth considering because policy concerns may color a court's 
application of constitutional doctrine. Often, violations of the Fourth 
Amendment leave the searched person with more than just righteous 
outrage; police or inspectors rifling through a home or business can 
cause serious financial harm, embarrassment, and stress-all the 
more so if they conduct the-search without proper procedures. But 
the inspections contemplated in this Note do not carry as much 
danger. In fact, they would likely impose far fewer costs on innocent 
businesses than the current regime. From 2010 through 2012, 97% 
of the air permittees and 99% of the water permittees inspected by 
the TCEQ were in compliance, but they all had to accommodate a 
physical intrusion by a government inspector, including preparation 
of papers, furnishing a guide, and furnishing managers who could 
answer questions. 137 An inspection regime that relied heavily on 
external sensors would mean that agencies like the TCEQ could 
more easily focus their physical, in-person inspections on facilities 
that are out of compliance, saving both the state's and compliant 
businesses' money by avoiding the hassle of inspection and by 
reducing required inspection fees.  

On the other hand, technological advances will not stop with 

137. TEX. COMM'N ON ENVTL QUALITY, ANNUAL ENFORCEMENT REPORT 

FISCAL YEAR 2012 1-8 (Nov.2012), available at http://www.tceq.texas.gov/assets/ 
public/compliance/enforcement/enf reports/AER/FY12/enfrptfyl2.pdf.
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the techniques discussed in this .Note. In Kyllo, the Court expressly 
considered the possibility that future technology could give the 
police the power to "see" great detail through walls. While viewing 
air emissions that have been willfully expelled from a facility does 
not quite put an agency on the same slippery slope as the police in 
Kyllo, it might establish a policy where agencies conduct most of 
their inspections without oversight, vulnerable to abuse when 
technology advances further.
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I. INTRODUCTION: SOCIAL MEDIA IN THE WORKPLACE 

It is undeniable that social media has become an important 
part of our society. 1 User-generated content on Facebook, Twitter, 
and Linkedln facilitates relationships among millions of family 
members, friends, and colleagues across the world.2 Facebook hosts 
the pages of over one billion active users.3 Over 500 million Twitter 
users produce 340 million tweets each day.4 Linkedln's 200 million 
users reside in over 200 countries and territories.5 Social media has 
affected not only these users' personal lives but also their places of 
business. In reaching the latter, social media has helped to blur the 
line between the home and the workplace. As the Internet has 

1. T. Noble Foster & Christopher R. Greene, Legal Issues of Online Social 
Networks and The Workplace, 18 J.L. Bus. & ETHICS 131, 132 (2012) ("A 
nationwide research report indicates that U.S. internet users spend 906,000,000 
hours per month on social networks and blogs.").  

2. This paper will focus on these three social media outlets (Facebook, 
Twitter, and Linkedln) because they are among the most widely used in the United 
States. It is important to remember that there are hundreds of other social media 
sites in existence.  

3. Geoffrey A. Fowler, Facebook: One Billion and Counting, WALL ST. J.  
(Oct. 4, 2012), http://online.wsj.com/news/articles/SB1000087239639044363540 
4578036164027386112.  

4. Ingrid Lunden, Twitter Passed 500M Users In June 2012, 140M Of Them 
In US; Jakarta 'Biggest Tweeting' City, TECHCRUNCH (July 30, 2012), 
http://techcrunch.com/2012/07/30/analyst-twitter-passed-500m-users-injune
201 2 -140m-of-them-in-us-jakarta-biggest-tweeting-city/.  

5. Deep Nishar, 200 Million Members!, LINKEDIN BLoG (Jan. 9, 2013), 
http://blog.linkedin.com/2013/01/09/linkedin-200-million/.
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become today's "employee complaint box," 6 workers and labor 
unions have turned to social media to voice frustrations about 
countless work-related events.7 

As employees increasingly post content about their 
employers, work conditions, and even private issues regarding 
clients or patients, there is much confusion about what employers 
can do to protect themselves from liability while still respecting their 
employees' rights. Also at issue is how employers may use an 
individual's online postings, many of which have no relation to 
employment, such as photos of the employee skydiving, socializing, 
or drinking outside of work hours. Under current law, an employer 
can regulate social media subject to: (1) rights conferred by 
Section 7 of the National Labor Relations Act (NLRA) and (2) state 
off-duty conduct statutes.8 

This Note focuses on currentNLRA policy with regard to 
social media and discusses differences in state laws governing 
discipline or termination of an employee based on after-work 
conduct. In doing so, this Note evaluates the legitimate interests of 
both employers and employees in using social media to discuss the 
workplace, reviews the NLRB's guidance on social media issues, 
and analyzes whether the NLRB has reached an appropriate balance 
of the competing interests. But it is important to recognize that the 
NLRA does not necessarily apply to employee speech that is not 
concerted. The NLRB has held that employee comments on social 
media that are "mere gripes" and not related to group activity are 
also not protected,9 although this could change based on recent 
NLRB policy decisions. Currently, the line between concerted 
speech for the mutual protection of employees and "mere gripes" is 
tenuous, and it is difficult to predict what factors may sway a court.  

6. Jon Hyman, The Internet is Today's Employee Complaint Box, 
WORKFORCE (December 6, 2012), http://www.workforce.com/article/20121206/ 
BLOGS07/121209969/the-internet-is-todays-employee-complaint-box#.  

7. Id.  
8. Susan C. Hudson & Karla K. Roberts, Drafting and Implementing an 

Effective Social Media Policy, 18 TEX. WESLEYAN L. REV. 767, 771 (2012).  
9. Acting General Counsel Issues Second Social Media Report, N.L.R.B.  

(Jan. 25, 2012), http://www.nlrb.gov/news/acting-general-counsel-issues-second
social-media-report.
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The NLRA also fails to protect employee speech that is not 
work-related. 10 Once employees leave the realm of concerted 
activity related to work, their speech is subject to vastly different 
regulation depending on the state in which they are employed. Part 
II of this Note focuses on what different states have done to fill the 
void left by the NLRA. For example, some states have off-duty 
conduct statutes that prohibit employers from disciplining employees 
or making employment decisions based on conduct that occurs 
outside of work, subject to understandable exceptions. 11 Other states, 
like Texas, have no off-duty conduct statute, leaving employees 
exposed to termination or discipline for conduct that occurs outside 
of work. 12 

II. EMPLOYER AND EMPLOYEE INTERESTS AND NLRB GUIDANCE 

CONCERNING SOCIAL MEDIA 

Both employer and employee interests are implicated when 
employees decide to post complaints or information about their 
workplace on social media. This section will examine the rights of 
employees to engage in concerted, protected activity under the 
NLRA. This section deals only with speech that concerns the 
workplace; postings about non-work related subjects will be 
examined in Part III.  

A. Interests Implicated in the Regulation of Postings 
Concerning the Workplace 

Although media outlets often focus on negative online 
postings concerning an employee's workplace, it is important to 
remember that, in certain circumstances, employers might want their 
employees to post information about the company. In recent years, 
social media "has become a powerful tool for enterprises across the 
globe. Businesses ... are using Facebook proactively for recruiting, 
marketing, fundraising, and for public awareness messaging." 13 To 

10. Id.  
11. Hudson & Roberts, supra note 8, at 778.  
12. Id. at 778-79.  
13. Foster & Greene, supra note 1, at 132.
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reach a broader audience than readers of companies' official pages, 
companies might ask employees to post about the company on their 
personal social media pages. Companies and their clients could 
potentially benefit from this larger target audience.  

While companies hope to gain greater exposure through 
social media postings, employers also have reasons to restrict speech 
about the workplace. 14 One of these is promoting efficient 
management. 15 The need to protect confidential information, 
maintain security, and protect intellectual property is essentially 
undisputed. 16 Similarly, employers need to protect their clients' 
interests by keeping client matters private as well as its own interests 
by preventing the company from losing future clients that might see 
that employees have posted about work-related matters in the past.  
Certain information, such as release dates or pending reorganizations, 
also requires protection, and an employer should be able to discipline 
an employee for the unauthorized release of such information.17 

Further, a company has an incentive to protect individual 
employees from negative online postings by other employees. This 
can include not only mean-spirited comments, but also comments 
that may be deemed discriminatory. Most agree that employers can 
punish employee speech that harasses other employees because of 
their race, religion, age, or other protected characteristic. 18 Failing to 
do so would promote a culture of fear, in which employees would be 

14. This Note only touches on certain important interests of employers and 

employees in implementing a social media policy. For a more in-depth analysis of 

the interests of both employers and employees in social media policies, see Ann C.  
McGinley & Ryan P. McGinley-Stempel, Beyond the Water Cooler: Speech and 

the Workplace in an Era of Social Media, 30 HOFSTRA LAB. & EMP. L.J. 75 (2012).  
15. See Eugene Volokh, Private Employees' Speech and Political Activity: 

Statutory Protection Against Employer Retaliation, 16 TEx. REV. L. & POL. 295, 
306 (2012) (discussing an exemption from protection for speech that is in "direct 
conflict with essential business-related interests of the employee") (internal 
quotation marks omitted).  

16. McGinley & McGinley-Stempel, supra note 14, at 75.  
17. Id. at111.  
18. J.M. Balkin, Free Speech and Hostile Environments, 99 COLUM. L. REV.  

2295, 2304-06 (1999).
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afraid of working with others or demeaned for being who they are. 19 

Another important interest is the need to protect the company from 
negative publicity. When employees post a negative comment about 
their employer online, it reflects poorly on the employer.  

As shown, though employers have many interests in limiting 
work-related online postings by their employees, there are equally 
compelling reasons to allow employees to post work-related material 
to social media networks. At the end of a long workday, employees 
should be allowed to come home and communicate information 
about their lives to their friends without fear of repercussions.  
Because many employees spend much of their lives at work, it is 
inevitable that the workplace will come up during conversations.  
Where conversations concerning the workplace may have once 
occurred primarily over the phone, they now take place on public
though perhaps seemingly private-websites for others to read.  
Public posts to social media help employees locate other employees 
in similar situations. An employee could discover how others 
handled similar situations in the past or try to communicate with 
co-workers to discuss how best to handle a current situation at work.  
But an employee might also simply want the honest opinion of a 
friend, family member, or colleague on how to handle a difficult 
personal situation at work.  

B. The Social Value of Facebook 

Researchers have mixed opinions regarding the social value 
of Facebook.20 On the positive side, Facebook provides access to 
information, opportunities, contacts, photographs, and events while 

19. See Hudson & Roberts, supra note 8, at 776 ("All employees have a right 
to work in an environment free of discrimination . . . ."); see also 42 U.S.C.  

2000e-2(a) (2006) ("It shall be unlawful employment practice for an 
employer ... to limit, segregate ... or otherwise adversely affect [an employee's] 
status as an employee because of such individual's race, color, religion, sex, or 
national origin.").  

20. See Sebastian Valenzuela, Namsu Park & Kerk F. Kee, Is There Social 
Capital in a Social Network Site?: Facebook Use and College Students' Life 
Satisfaction, Trust, and Participation, 14 J. COMPUTER-MEDIATED COMM. 875, 
875-78 (2009) (finding a positive relationship between intensity of Facebook use 
and students' life satisfaction but noting other concerns created by Facebook use).
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promoting feelings of connectedness in community life. 21 

Conversely, Facebook can lead to fewer face-to-face interactions, 
unsafe disclosure of information, cyber bullies, addiction, risky 
behavior, and contact with dangerous communities. 22 

According to a debate conducted in an Information Systems 
class at Rider University, college students have mixed feelings 
regarding Facebook's social value.23 On the positive side, students 
agreed that Facebook provides a way for users to connect with 
long-lost relatives and friends, allows users to see pictures that they 
might not have seen otherwise, and allows groups of like-minded 
people to form more easily. 24 On the negative side, Facebook allows 
cyberbullying and privacy invasion, creates anxiety, and erodes 
productivity.  

While speaking about the application of Facebook's social 
value to a work setting, NLRB Chairman Mark G. Pearce told the 
New York Times that "[m]any view social media as the new water 
cooler. . . . All we're doing is applying traditional rules to a new 
technology."26 NLRB officials say they are merely adapting the 
provisions of the nearly eighty-year-old NLRA to the twenty-first 
century workplace. 27 That will be no easy task for the NLRB as it 
tries to regulate employers, employees, and unions that embrace 
social media. Although collective bargaining and organization were 
once face-to-face activities, social media will likely become 
increasingly important for labor unions in the coming years. As one 
author emphasized, "[O]rganized labor as a force will become more 
powerful in years to come. . . . The nexus of the Internet and 
ubiquitous mobile communications makes collective action easier 

21. Id. at 877-78.  
22. Id. at 875.  
23. Jonathan Ezer, Debate: Does Facebook Have Social Value?, 

HUFFINGTON PosT (September 26, 2010, 3:17 PM), http://www.huffingtonpost.co 
m/jonathan-ezer/debate-does-facebook-haveb_739642.html.  

24. Id.  
25. Id.  
26. Steven Greenhouse, Even if It Enrages Your Boss, Social Net Speech Is 

Protected, N.Y. TIMES, Jan. 21, 2013, at Al.  
27. Id.
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and more imperative than ever."28 Employees are no longer bound 
by factors like incomplete information, proximity, tradition, and 
social contact when forming groups. 29 If the NLRB continues to 
protect Section 7 activity through social media websites, we can 
expect thousands of labor groups to launch and even "cross-network 
with other related stakeholder groups to wield even more 
influence."30 In a country where labor unions are rapidly decreasing 
in size and influence, these social media websites may provide what 
is needed to encourage and facilitate self-organizing, leaving 
employees with more collective power than ever previously 
imagined.31 

C. The NLRB's Guidance on Work-Related Social Media 
Postings 

It is important to recognize that the NLRA does not 
necessarily protect speech by employees that is not "concerted." 32 

This means that private-entity employees who engage in online 
speech that would normally be protected by the First Amendment 
will not be protected unless that speech falls under the NLRA.33 

The NLRA. protects employees against discipline or 
discharge "when the claim involves conduct or speech that is 
protected as 'concerted activity' under. Section 7."34 Section 7 grants 
all employees, union and non-union members alike, the right to 
"engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection." 35 Section 8 of the 
NLRA makes it an "unfair labor practice" for employers "to interfere 

28. Tom Hayes, Will Facebook Replace Labor Unions?, HUFFINGTON POST 
(February 28, 2011, 12:04 PM), http://www.huffngtonpost.com/tom-hayes/will
facebook-replace-labb_828900.html.  

29. Id.  
30. Id.  
31. Id.  
32. McGinley & McGinley-Stempel, supra note 14, at 81.  
33. Id. ("Thus, even employees working for private entities who are engaged 

in political speech that in the public workplace or town square would be protected 
by the First Amendment will not be protected from discharge unless the speech is 
of the type protected by the NLRA.").  

34. McGinley & McGinley-Stempel, supra note 14, at 88.  
35. 29 U.S.C. 157 (2006).
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with, restrain, or coerce employees in the exercise of the rights 
guaranteed in section [7]." 36 It is also important to note that 
outrageous or indefensible behavior is not protected even if it could 
be considered concerted. For example, the NLRB ruled against a 
police reporter whose tweets relayed his frustration with the lack of 
newsworthy crimes near Tucson, Arizona. 3 7 

NLRB decisions and opinions suggest that the location, 
subject matter, and type of provocation that incited the speech affect 
whether comments posted to social media lose or retain their 
protected status. 38 An administrative law judge and former NLRB 
member, Marshall B. Babson, has said that a company that enacts a 
broad rule prohibiting disparaging comments about supervisors 
clearly acts illegally under current labor law. 39 This does not mean 
that an employer must ignore all social media conduct that is harmful 
to the employer or the company. Rather, the employer must ensure 
the company's social media policy is carefully crafted to prevent 
discriminatory conduct and unauthorized revelations without 
"chilling" speech to which employees have a right under the NLRA.  

The NLRB has defined employee activity as "concerted" if 
the individual engages in speech or conduct "with or on the authority 
of other employees, and not solely by and on behalf of the employee 
himself."40 Whether activity is concerted is a question of fact; the 
Board will find concerted activity "[w]hen the record evidence 
demonstrates group activities, whether 'specifically authorized' in a 
formal agency sense, or otherwise."4 1 Thus, individual activities that 

36. 29 U.S.C. 158(a)(1) (2006).  
37. Greenhouse, supra note 26. These tweets included, among others, 

"What?!?!?! No overnight homicide .... You're slacking, Tucson" and "You stay 
homicidal, Tucson." Id.  

38. Foster & Greene, supra note 1, at 154.  
39. See Steven Greenhouse, Company Accused of Firing Over Facebook Post, 

N.Y. TIMES, Nov. 8, 2010, at B1 (discussing what may constitute an employee's 
protected activity on social networking sites).  

40. JT's Porch Saloon & Eatery, Ltd., Case 13-CA-46689, Advice 
Memorandum, at 2 (July 7, 2011), available at https://www.nlrb.gov/case/13-CA
046689.  

41. Id. (quoting Meyers Indus., 281 N.L.R.B. 882, 885 (1986) (Meyers II), 
aff'd sub nom., Prill v. NLRB., 835 F.2d 1481 (D.C. Cir. 1987), cert. denied, 487 
U.S. 1205 (1988)).

Winter 2014] 227



THE REVIEW OF LITIGATION

are the "logical outgrowth of concerns expressed by the employees 
collectively" are considered concerted. 42 

1. Cases Where Concerted Activity Was Not 
Found 

In JT's Porch Saloon & Eatery, Ltd., the NLRB did not find 
concerted activity when a bartender responded to his sister's 
question on Facebook about how work was going with complaints 
about pay. 43 The bartender also included comments about his 
customers, calling them "rednecks" and hoping that they "choked on 
glass as they drove home drunk."44 The NLRB found this activity 
was not concerted because the bartender neither discussed the 
posting with other employees nor attempted to incite group action, 
even though the posting discussed conditions of employment. 45 

Similarly, the NLRB determined activity was not concerted 
where an employee was disciplined for posting comments on his 
Facebook page in which he complained about working conditions. 46 

Even though the comments were clearly.work-related and critical of 

42. Id. See, e.g., Five Star Transp., Inc., 349 N.L.R.B. 42, 43-44, 59 (2007), 
enforced, 522 F.3d 46 (1st Cir. 2008) (holding that drivers' letters to school 
committee raising individual concerns over a change in bus contractors were the 
logical outgrowth of concerns expressed at a group meeting).  

43. Although this Note looks to several cases where the NLRB has decided 
activity was not concerted, there are many more that help illustrate the distinction 
at issue. For a more in-depth analysis, see McGinley & McGinley-Stempel, supra 
note 14, at 92 n.118.  

44. JT's Porch Saloon & Eatery, Ltd., Case 13-CA-46689, Advice 
Memorandum, at 2.  

45. Id. at 3.  
46. Wal-Mart, Case 17-CA-25030, Advice Memorandum, at 1-2 (July 19, 

2011), available at https://www.nlrb.gov/case/17-CA-025030; see also McGinley 
& McGinley-Stempel, supra note 14, at 92 n.118 .(discussing an employee's 
disparaging comments about Wal-Mart). In McGinley, the employee's comment 
said, "Wuck Falmart! I swear if this tyranny doesn't, end in this store they are 
about to get a wakeup call because lots are about to quit! . . . [The Assistant 
Manager] is being a super mega puta!" Id. The employee also added, "It's 
retarded I get chewed out cuz we got people putting stuff in the wrong spot and 
then the customer wanting it for that price . . . that's false advertisement if you 
don't sell it for that price. . . I'm talking to [Store Manager] about this shit cuz if it 
don't change walmart can kiss my royal white ass! "'.
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his employment, the NLRB held that the posts were not "concerted 
activity" because the employee was expressing an "individual gripe" 
without any suggestion that he was trying to incite group action. 47 

This was an interesting decision, considering at least two fellow 
employees commented on the Facebook post.4 8 The comments back 
to the disciplined employee "appeared to suggest that the employees 
saw his comments as only asking for emotional support."49 The 
NLRB did not provide an explanation or further guidance on how to 
distinguish between inciting group activity and simply looking for 
emotional support.  

2. Cases Where Concerted Activity Was Found 

In recent years, the NLRB has extended further protection to 
employees making online comments about work. For example, the 
NLRB held that an employee's rights were violated when she was 
terminated for comments made on her Facebook page that called her 
supervisor vulgar names and a "scumbag." 50 The NLRB emphasized 
that the determinative factor was that the employee posted about a 
lack of union representation and that several other employees 
commented on the post to share concerns about the same behavior. 51 

In another case, a salesman at a BMW dealership was terminated for 
a post on his Facebook page that seemed to make fun of a sales event 
at the dealership in which a hot dog stand was set up for customers.52 

However, other employees had complained to management that the 
sales event, which had inadequate food options, could hurt their 
commissions. Thus the NLRB reasoned that since multiple 
employees had similar complaints, the online complaints were 
protected behavior. 53 

47. Wal-Mart, Case 17-CA-25030, Advice Memorandum, at 1-2.  
48. Id.  
49. Id. at 3-4.  
50. Am. Med. Response of Conn. Inc., Case 34-CA-12576, Advice 

Memorandum, at 1, 3 (Oct. 5, 2010), available at https://www.nlrb.gov/case/34
CA-012576.  

51. Id. at 9.  
52. Karl Knauz Motors, Inc., Case 13-CA-46452, AU Decision, at 3 (Sept.  

28, 2011), available at http://www.nlrb.gov/case/13ca46452. The case was 
decided on other grounds because the employee had posted other materials about a 
different event that the court deemed unprotected.  

53. Id. at11.
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In a recent NLRB decision on concerted activity on social 
media sites, the Board found that five co-workers had engaged in 
protected, concerted activity when they posted comments on another 
co-worker's Facebook page in response to her criticism of the 
group's job performance. 54 The Board held that "there should be no 
question that the activity engaged in by the five employees was 
concerted for the 'purpose of mutual aid or protection' as required by 
Section 7."55 This decision is important because the Board held the 
conduct was protected and concerted even though there was no 
indication the group was planning to act.56 The Board stated that the 
employees' communication did not need to include an objective of 
future group action. 57 Rather, the Board agreed with the 
administrative law judge who held that the employees "were taking a 
first step towards taking group action to defend themselves against 
the accusations they could reasonably believe [the employee] was 
going to make to management."58 

3. Analysis of the NLRB's Decisions 
Concerning Social Media Postings 

The NLRB has moved in a new direction with its decision in 
Hispanics United of Buffalo, adopting a viewpoint more protective of 
employee speech. For many, online mediums are a critical tool for 
reaching others, and social media websites such as Facebook and 
Twitter provide important platforms for discussing ideas and sharing 
opinions. The benefits of having access to these platforms are well 
documented: they save time and allow larger, more disparate 
audiences to join in the conversation.  

But NLRB cases addressing these platforms provide little 
clarity on how to define "concerted activity" when social media is 
involved. Further clarification from the Board is necessary.  

It seems arbitrary to rely on-whether. someone intended for 
other employees to respond to an online post concerning work 

54. Hispanics United of Buffalo, Inc., 359 N.L.R.B. No. 37, at 2 (2012).  
55. Id.  
56. Id.  
57. Id. at 3.  
58. Id. at 2.
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conditions as a determinative factor. In the Wal-Mart decision, for 
example, the court did not allow the employee to recover because it 
deemed his Facebook post an "individual gripe."5 9 But this "gripe" 
concerned important information about what had happened at 
work-"workplace conditions"-and other employees at the 
company posted responses. 60 It should not be left to the court to 
determine the actual intent of the original poster, especially because 
he does not control whether a fellow employee will respond or not.  
The analysis should not depend on whether there was an actual 
response via social media outlets, because the post could simply let 
other employees know who is experiencing related issues. That two 
fellow employees actually did respond to the post in Wal-Mart is 
even more reason the post should have been protected. Furthermore, 
the court has no way to know what happened offline as a result of the 
comments made on social media. For instance, employees could 
have met outside the workplace in response to this Facebook posting 
or communicated using other methods, such as phone calls or text 
messages. By not protecting this conduct, the Wal-Mart decision 
chills employees' speech and infringes their Section 7 rights under 
the NLRA.  

Similarly, employees should have the right to seek advice or 
complain to family members and friends about events occurring in 
their lives. For example, as in JT's Porch Saloon, when a sibling 
asks through a social media website how work is going, an employee 
should be able to share personal thoughts about work without fear of 
repercussion. If an employee thinks her compensation is too low for 
the amount of work performed, she should be able to talk about it 
with family and friends and seek advice on how to move forward.  
Therefore, JT's Porch Saloon also went too far by chilling employee 
speech that was not necessarily concerted. Advice received from 
family members and friends could then lead the employee to take 
action against the employer and seek help from others similarly 
situated. The other comments in JT's Porch Saloon, which insulted 

59. Wal-Mart, Case 17-CA-25030, Advice Memorandum, at 1-2 (July 19, 
2011), available at https://www.nlrb.gov/case/17-CA-025030.  

60. See id. (citing employee's Facebook comment, which included reference 
to employee being "chewed out" by the assistant manager for actions taken by 
other employees).
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customers,61 are in a different category than legitimate discussion 
about workplace conditions. While the employer was within its 
rights to discipline the employee and be concerned about his 
insulting comments, these are distinguishable from discussing work 
with a family member. The language insulting customers in JT's 
Porch Saloon, by contrast, was within the disciplinary rights of the 
employer.  

4. Differences in the Definition of Concerted 
Activity: Bush-Appointed Board Versus 
Obama-Appointed Board 

The definition of "concerted activity" has undergone 
significant changes in recent years. The Board has recently adopted 
an understanding that favors more protection for employees, leading 
to the Board's current description of concerted activity found in 
Hispanics United of Buffalo. A possible reason for this may lie in 
changes to the Board's composition between the Bush and Obama 
presidencies. As NLRB membership has shifted to include a higher 
percentage of Obama appointees, decisions have reflected more 
protection for employees. The Bush-appointed NLRB members 
declined to apply the label of concerted activity to employees 
receiving any personal gain from the disputed action.6 2 They also 
refused to protect workers whose group actions conferred a benefit 
on someone besides the employees. 63 The definition of concerted 
activity.has rapidly changed in recent years, however, culminating in 
Hispanics United of Buffalo in which even preliminary actions 
undertaken by employees were included in the range of protected 
activity.64 

61. JT's Porch Saloon & Eatery, Ltd., Case 13-CA-46689, Advice 
Memorandum, at 1-2 (July 7, 2011), available at https://www.nlrb.gov/case/13
CA-046689.  

62. Holling Press, Inc., & Boncraft-Holling Printing Grp. f/k/a Boncraft, Inc.  
& Catherine M. Fabozzi, 343 N.L.R.B. 301 (2004).  

63. Orchard Park Health Care Ctr., Inc. d/b/a Waters of Orchard Park & 
Carol A. Gunnersen, 341 N.L.R.B. 642 (2004).  

64. Hispanics United of Buffalo, Inc., 359 N.L.R.B. No. 37 (2012).

232 [Vol. 33:1



OFF-DUTY STA TUTES

a. Definition of "Concerted Activity" 
Under a Majority Bush-Appointed 

Board 

Several striking opinions were issued by the majority Bush
appointed NLRB in 2004, many of which likely will be overruled in 
the coming years by the Obama-appointed Board. Two cases 
illustrate a substantial difference of opinion between the two boards 
as to the definition of "concerted activity" for Section 7 protection.  

In Holling Press, the Board held that an employee was not 
engaged in activity encompassed by Section 7 of the NLRA when 
she solicited a co-worker to be a witness in support of her sexual 
harassment claim filed with a state agency.65 The court held that the 
employee's "conduct, though concerted, was uniquely designed to 
advance her own cause, and thus, that it was not engaged in for the 
purposes of mutual aid or protection." 66 Therefore, the Board ruled 
that her termination was lawful. 67 The facts of the case are as 
follows: a female employee reported sexual harassment by her boss 
to her union representative, who looked into it but failed to take any 
action.68 The employee then submitted a claim to the New York 
State Division of Human Rights, and the Division asked her to 
supply specific information so that a complaint could be filed.69 In 
response to a comment from a female co-worker that indicated that 
she was also being harassed, the employee asked her co-worker if 
she would also testify against the boss accused of sexual 
harassment. 70 The employee then was fired for "intimidating" co
workers. 71 The NLRB ruled that although the activity was 
"concerted," it was not activity conducted with "mutual aid or 
protection" in mind.72 The court determined that since the employee 
was only looking after herself in asking a co-worker to testify on her 
behalf, the activity was uniquely designed to advance her own cause, 

65. Holling Press, Inc., & Boncraft-Holling Printing Grp. f/k/a Boncraft, Inc.  
& Catherine M. Fabozzi, 343 N.L.R.B. 301 (2004).  

66. Id.  
67. Id.  
68. Id. at 2.  
69. Id.  
70. Id.  
71. Id.  
72. Id. at 3.
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and thus, she was not engaged in activity for purposes of mutual aid 
and protection. 73 

In another NLRB decision, Orchard Park Health Care 
Center, the Board considered whether nursing home employees were 
engaged in protected activity under the NLRA when they called the 
New York State Department of Public Health to report excessive 
heat in the employer's nursing home.74 The Board found that the 
conduct was outside the protection of Section 7 of the NLRA, 
reasoning that the employees' call to the state did not involve a term 
or condition of their employment or any of their co-workers. 75 The 
nurses called the Department of Public Health because several 
nursing home patients had gone to the hospital in recent weeks with 
symptoms of dehydration.76 The Board ruled that because this action 
was taken on behalf of the patients, and not the working conditions, 
it did not fit the description of protected activity under Section 7 of 
the NLRA. 77 

b. Recap of Most Recent Decision by 

Majority Obama-Appointed Board in 
Hispanics United of Buffalo 

To summarize the NLRB's decision in Hispanics United of 
Buffalo, the Board held that the online conduct was protected 
concerted activity even though there was no indication the group was 
planning to act.7 The employees' ultimate objective of group action 
does not necessarily have to be mentioned within the 

73. Id.  
74. Orchard Park Health Care Ctr., Inc. d/b/a Waters of Orchard Park & 

Carol A. Gunnersen, 341 N.L.R.B. 642 (2004).  
75. Id.  
76. Id.  
77. Id. at 644 (holding that the employees were acting on behalf of the 

patients based on testimony that the employees used the workplace hotline to 
address "what was going on with the residents" and that the call "wasn't for 
working conditions").  

78. See Hispanics United of Buffalo, Inc. 359 N.L.R.B. 37 (2012) (agreeing 
with the administrative law judge that the employees' Facebook communications 
constituted a "first big step towards taking group action" and thereby fell under the 
protection of concerted action).
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communication. 79 Initial actions should be protected because they 
are crucial first steps towards group action. 80 

The lone dissenter in both Holling Press- and Waters of 
Orchard Park was Wilma Liebman, who was appointed by President 
Obama as the Chair of the Board on January 20, 2009.81 Both of her 
dissents indicate that a shift is likely under an Obama-appointed 
Board. In Holling Press, Liebman wrote that the conduct should 
have been protected under Section 7 because efforts to invoke the 
protection afforded under statutes benefitting employees (such as 
anti-harassment and anti-discrimination statutes) are necessarily for 
the benefit of mutual protection. 82 In Waters of Orchard Park, 
Liebman explained that the employees' expressed concerns over 
patient care necessarily included concerns over working conditions, 
and should therefore be protected under Section 7 activity.83 

If other Obama-appointed board members embrace the views 
of Liebman's dissents, the Board could usher in an expansive view 
of protected activity under Section 7 of the NLRA.  

c. Recent Developments 

In April 2013, President Obama announced his intent to 
nominate three additional members to the Board, bringing the total to 
five nominations. 84 The Senate confirmed all five appointees in July 
2013.85 Time will tell what their impact will be one the use of social 

79. Id. at 3.  
80. Id. at 2.  
81. Steven Greenhouse, Labor Board's Exiting Leader Responds to Critics, 

N.Y. TIMES, Aug. 29, 2011, at B 1. Mark G. Pearce replaced her when her term 
expired in 2011. Id.  

82. Holling Press, Inc., & Boncraft-Holling Printing Grp. f/k/a Boncraft, Inc.  
& Catherine M. Fabozzi, 343 N.L.R.B. 301, at 304, 306 (2004) (Liebman, 
dissenting).  

83. Orchard Park, 341 N.L.R.B at 648-49.  
84. Press Release, N.L.R.B., President Obama announces intent to nominate 

three additional Board members (Apr. 9, 2013), available at http://www.nlrb.gov/n 
ews-outreach/news-story/president-obama-announces-intent-nominate-three
additional-board-members.  

85. Office of the Press Secretary, Statement by the President on the 
Confirmation of the National Labor Relations Board, THE WHITE HousE (July 30, 
2013) http://www.whitehouse.gov/the-press-office/2013/07/30/statement
president-confirmation-national-labor-relations-board.
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media to comment about the workplace. Regardless, employees 
need substantial protection from employers meddling in their lives 
outside of work. Aside from clear cases of discriminatory conduct or 
revelation of protected information, employees should be protected 
when they wish to complain or try to make changes at work. The 
Board seems to be moving in the right direction, but only time will 
tell if the breakthrough will hold in years to come.  

This section focused on conduct where an employee posted 
content to a social media website that was in some way work-related.  
The next section will focus on postings completely unrelated to work, 
and therefore outside the scope of the NLRA.  

III. CONDUCT THAT FALLS OUTSIDE THE SCOPE OF THE NLRA 

An employer is allowed to regulate the personal use of social 
media subject to two types of regulations: (1) Section 7 rights 
conferred by the NLRA, as discussed above, and (2) state off-duty 
conduct statutes. 86 This section focuses on how different states have 
approached off-duty conduct, such as through statutes and guidelines 
by administrative agencies. It is important to remember the 
preemption doctrine in this context, although it will not be analyzed 
here. The Supreme Court has held that the NLRA preempts state 
laws that touch on conduct prohibited or protected by the NLRA. 87 

Off-duty statutes originally became popular in an effort to 
prevent an employer from discriminating against employees using 
tobacco or tobacco products. 88 Eventually, some states added 
statutes that prevented an employer from taking adverse action or 
failing to hire a prospective candidate for using any lawful 

86. Hudson & Roberts, supra note 8, at 767.  
87. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 244 (1959).  
88. Brian M. Flock, Some State Laws Prying Into Employee's Online 

Activities, ABA NAT'L SYMP. ON TECH. IN LAB. & EMP. L. (2010), available at 
http://www.americanbar.org/content/dam/aba/administrative/labor law/meetings/2 
011/tech/c_03.authcheckdam.pdf.
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products. 89 Today, four states offer statutory protection for 
employees who engage in any lawful activity outside of work,9 0 

eight states offer protection to employees for using lawful products,91 

and sixteen states as well as the District of Columbia offer protection 
for the use of tobacco products. 92 That leaves twenty-one states 
without laws that protect employees from being discriminated 
against for behavior and activity that takes place outside of work.  
With the recent sharp rise in social media use and cases that have 
been brought based on comments, activities, or pictures that have 
appeared on social media websites, these statutes will continue to be 
important. Employers can now more readily see what is going on in 
their employees' personal lives due to social media websites.  
Employees in several states are protected by off-duty conduct 
statutes, while others are open to dismissal for a wide range of 
activity that takes place off work premises and has nothing to do 
with their job. The following section analyzes several states' 
approaches and the policy motivations behind them. It will conclude 
with a discussion of which policy best protects the interests of both 
parties.  

89. Id.; see also Employee Off-Duty Conduct, NATIONAL CONFERENCE OF 
STATE LEGISLATURES, http://www.ncsl.org/issues-research/labor/employee-off
duty-conduct.aspx (last updated May 30, 2008) (listing state statutes dealing with 
off-duty conduct) [hereinafter Employee Off-Duty Conduct].  

90. See supra note 89, Employee Off-Duty Conduct (listing four states: 
California, Colorado, New York, and North Dakota).  

91. See id. (listing eight states: Illinois, Minnesota, Missouri, Montana, 
Nevada, North Carolina, Tennessee, and Wisconsin).  

92. See supra note 89, Employee Off-Duty Conduct (listing sixteen states: 
Connecticut, Indiana, Kentucky, Louisiana, Maine, Mississippi, New Hampshire, 
New Jersey, New Mexico, Oklahoma, Oregon, South Carolina, South Dakota, 
Virginia, West Virginia, and Wyoming).
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A. Texas: a State Without an Off-Duty Conduct Statute, 

Texas is an at-will employment state that does not have an 
off-duty conduct statute. 93 The Texas Workforce Commission has 
"reaffirmed in its Social Media Issues Guidelines that there is no law 
in Texas that would prevent an employer from subjecting an 
employee to disciplinary action for adverse online comments even if 
it is done off-duty or using the employee's personal equipment."94 

Also, the guidelines state that the employer is allowed to take 
disciplinary action against an employee who posts on Facebook if it 
affects the company's "working relationships," whether the conduct 
takes place at work or not.95 Of course, "working relationships" is 
not defined, and it is unclear what conduct is related enough to the 
workplace to be included.  

B. States with Off-Duty Conduct Statutes 

In states with at-will employment, there is no protection for 
off-duty conduct unless the state has enacted a statute. There are 
currently four states with statutes that could potentially offer 
protection for off-duty conduct that occurs online. However, no state 
has enacted a statute that specifically addresses employment conduct 
and procedures for termination based on the use of social media 
websites and online conduct. Among at-will employment states, 
four states currently have statutes addressing off-duty conduct. 96 

The states are California, Colorado, North Dakota, and New York, 
but unfortunately, in each of these states, courts have significantly 

93. At-will employment is employment that can be modified or terminated at 
any time without notice by either party. Pay and Policies-General, TEX.  
WORKFORCE COMMISSION, http://www.twc.state.tx.us/news/efte/payandpolicies 

general.html; see also Social Media Issues, TEX. WORKFORCE COMMISSION, 
http://www.twc.state.tx.us/news/efte/social_media_issues.html (last visited Oct. 20, 
2013) (stating that under Texas law, a company can take action against an 
employee for off-duty conduct).  

94. Hudson & Roberts, supra note 8, at 779.  
95. Social Media Issues, supra note 93.  
96. Connecticut is often included in this category, but it only has a statute that 

protects off-duty speech and not conduct. CONN. GEN. STAT. ANN. 31-51q 
(2003). Therefore it will not be part of this analysis.
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weakened the possible broad reach of the statute.97 Although some 
courts might potentially give protection to online conduct, no court 
in a state with an off-duty conduct statute has ruled on the issue.  
This Note. briefly analyzes the different off-duty conduct statutes 
currently enacted to show that these statutes do not sufficiently 
protect employees.  

1. California 

On its face, California's off-duty statute appears to be 
extremely broad in its protection of employees' out-of-work 
behavior.98 The statute authorizes the labor commissioner to take 
assignment of "claims for loss of wages as the result of demotion, 
suspension, or discharge from employment for lawful conduct 
occurring during nonworking hours away from the employer's 
premises." 99 Unfortunately, California courts greatly restricted this 
statute based on a view announced by the California Attorney 
General, who said that the new section did not create any new 
substantive rights. 100 Therefore, the courts in California have 
consistently held that the off-duty conduct statute provides only 
procedural protections. 101 .Instead, the statute only protects 
previously "recognized constitutional rights." 102 

Based on this interpretation by the courts, the off-duty 
conduct statute has little purpose, and it can hardly be considered to 
improve employee rights at all. Since this statute does not create any 
substantive rights, it will not protect an employee's online behavior 
and conduct outside of work.  

97. See Stephen D. Lichtenstein & Jonathan J. Darrow, At-Will Employment: 
A Right to Blog or a Right to Terminate?, 11 J. INTERNET L., No. 9, 2008, at 13 
(discussing cases addressing the off-duty statutes of each jurisdiction).  

98. CAL. LAB. CODE 96(k) (West 2013).  
99. Id.  
100. Joseph Lipps, State Lifestyle Statutes and the Blogosphere: Autonomy 

for Private Employees in the Internet Age, 72 OHIo ST. L.J. 645, 678 (2011).  
101. Id.  
102. Barbee v. Household Auto. Fin. Corp., 6 Cal. Rptr. 3d 406, 412 (Cal.  

Ct. App. 2003).
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2. Colorado 

Colorado's off-duty statute, at first blush, appears to be the 
most likely to protect employees' online activity. The statute reads: 

(1) It shall be a discriminatory or unfair employment 
practice for an employer to terminate the employment 
of any employee due to that employee's engaging in 
any lawful activity off the premises of the employer 
during nonworking hours unless such a restriction: 

(a) Relates to a bona - fide occupational 
requirement or is reasonably and rationally related to 
the employment activities and responsibilities of a 
particular employee or a particular group of 
employees, rather than to all employees of the 
employer; or 

(b) Is necessary to avoid a conflict of interest 
with any responsibilities to the employer or the 
appearance of such a conflict of interest.103 

The "bona fide occupational requirement" has been 
interpreted to create an implied duty of loyalty by a federal district 
court in Colorado. 104 The court upheld a.firing of a Delta employee 
who wrote a letter to the Denver Post critiquing Delta's hiring 
policy. 105 This case could provide important guidance because a 
letter to the editor can be seen as analogous to a Facebook or other 
social media post. 106 However, there have been no recorded cases in 
Colorado using this statute to protect an employee for non-work 
related conduct online. In effect, employee speech in Colorado 
might be chilled by this decision. There is no framework for 
interpretation of the statute to provide guidance for determining 
whether a post on a social media website violates the duty of loyalty 

103. COLO. REV. STAT. ANN. 24-34-402.5 (2010).  
104. Marsh v. Delta Air Lines, Inc., 952 F. Supp. 1458, 1461 (D. Colo.  

1997).  
105. Id.  
106. . Lipps, supra note 100, at 655.
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to an employer. 107 The statute is overly vague, and it remains 
unclear whether the statute has the power to substantially protect 
employees in a social media setting.  

3. North Dakota 

The North Dakota statute tracks the language of the Colorado 
statute and has been interpreted similarly. 108 However, the North 
Dakota Supreme Court has interpreted the statute much more 
broadly. In Hougum v. Valley Memorial Homes, the court avoided 
the determination of whether masturbation in a bathroom stall "fell 
within the confines of the off-duty statute," illustrating "a broad view 
of what is protected activity."10 9 However, one writer speculates that 

by "refusing to affirmatively hold that masturbating in a private stall 
is outside the confines of the off-duty statute, the court illustrates a 
broad view of what is protected activity."" 0 It seems hopeful that 
more benign acts, such as posting online about various topics 
unrelated to work, will be protected by the courts in North Dakota in 
the future. It is still unknown how North Dakota courts will rule on 
social media issues, however, because no case dealing with such 
issue has been brought yet.  

4. New York 

New York's off-duty conduct statute protects any lawful 
activity "engaged in for recreational purposes."'1 However, a New 
York court narrowly applied this statute in deciding State v. Wal
Mart, in which the court held that dating is not within the definition 
of "recreation."" 2 This decision, along with the text of the statute, 
leaves employee protection unclear, and therefore has the effect of 

107. Lipps, supra note 100, at 655.  
108. Id. (citing Lichtenstein & Darrow, supra note 97, at 13).  
109. Id. at 659-78; Hougum v. Valley Memorial Homes, 574 N.W.2d 812, 

822 (N.D. 1998).  
110. Lipps, supra note 100, at 659-78.  
111. N.Y. LAB. LAW 201-d(b) (Consol. 2009).  
112. State v. Wal-Mart Stores Inc., 207 A.D.2d 150, 152 (N.Y. App. Div.  

1995) ("To us, 'dating' is entirely distinct from and, in fact, bears little 
resemblance to 'recreational activity.' Whether characterized as a relationship or 
an activity, an indispensable element of 'dating,' in fact its raison d'etre, is 
romance, either pursued or realized.").
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chilling all employee speech. In an analogous social media setting, 
if employees cannot put pictures of themselves with people they are 
dating on their online website without risking repercussions at work, 
the statute seems to afford very little protection.  

5. Remedies Available Under Off-Duty Statutes 

The Colorado off-duty statute states that the sole remedy for 
an unfair termination under the statute is damages, which include 
lost wages and benefits up to the date of judgment.1 13 It also makes 
clear that the terminated employee has a duty to mitigate damages. 114 

The California statute, on the other hand, requires both reinstatement 
and reimbursement for lost wages and benefits. 115 New York's off
duty statute allows for damages and a civil fine assessed against the 
employer who violates the statute.116 

C. Policy Concerns: Traditional At- Will Employment 
Versus Off-Duty Conduct Statutes 

Although support for enacting off-duty conduct statutes 
continues to grow, there are still significant policy arguments in 
favor of keeping traditional at-will employment. The best policy 
would be one that takes into account the interests of both parties, 
protecting both employees from being discriminated against for silly 
reasons and employers from losing productivity in their work force.  

1. Justifications for the Traditional At-Will 
Employment Doctrine 

In a state that has at-will employment, an employee can be 
disciplined or terminated for any cause or no cause at all.117 In the 
United States today, all states have at-will employment except one: 

113. COLO. REv. STAT. ANN. 24-34-402.5 (2010).  
114. Id.  
115. CAL. LAB. CODE 98.6 (West 2006).  
116. N.Y. LAB. LAw 201-7(b) (Consol. 2009).  
117. MARK A. ROTHSTEIN, ANDRIA S. KNAPP & LANCE LIEBMAN, CASES 

AND MATERIALS ON EMPLOYMENT LAW 738 (1987).
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Montana.118 At-will employment is subject to the express terms of 
the employment contract, a collective bargaining group (union) 
agreement, and federal discrimination laws that bar the employer 
from discriminating on the basis of, inter alia, race, sex, and national 

origin.119 At-will employment is also subject to state statutes barring 
discrimination based on off-duty conduct. So what are the 
arguments in favor of Texas and other states that have not enacted 
off-duty conduct statutes affording no extra protection other than 
what has been offered by the federal government? 

One of the major arguments is that employers want tobe able 
to regulate and punish conduct that could have an adverse effect on 
the employee's ability to perform his job. Because pictures posted 
online which feature an employee using illegal drugs, or engaging in 
dangerous or questionable behavior may negatively reflect on not 
only the employee but also the employer, an argument can be made 
that the employer should be able to discipline that employee for such 
conduct. Another argument is simply that if an employee is rash 
enough to post something online that is so egregious to offend her 
employer to the point of taking action, whether simply through 
discipline or even expulsion, then the employee should suffer the 
consequences of poor judgment. Basically, if you are foolish enough 
to post something offensive on social media, then you should be 
punished accordingly. However, it is almost impossible to say 
beforehand what conduct a particular employer will consider 
outrageous enough to take action. Another potential reason states 
have not enacted such statutes is because there seems to be little need 
for them. 120 There has not been much litigation in the states where 
off-duty conduct statutes have been enacted, so perhaps the cost of 
implementation, as well as the perceived increased cost of business 
due to potential litigation, outweighs the benefit of having an off
duty statute.  

118. The At-Will Presumption and Exceptions to the Rule, NAT'L 
CONFERENCE OF STATE LEGISLATURES, http://www.ncsl.org/issues
research/labor/at-will-employment-overview.aspx (last visited Oct. 17, 2013) 
(Montana has a "good cause" requirement for an employee to be terminated).  

119. Id. Other factors employers cannot discriminate against under federal 
statutes include pregnancy, disability, religion, age, military service, bankruptcy, 
genetic information, or citizenship status.  

120. Lipps, supra note 100, at 668-69.
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2. Justifications for Enacting Off-Duty Conduct 
Statutes 

Although there are still forty-nine states with at-will 
employment, enforcement has been gradually eroding due to various 
policy interests.121 Since social media and the Internet are no longer 
simply for the elite computer enthusiasts, "[d]eveloping legislation 
for off-duty protection will increase consistency and predictability in 
the judiciaries and prevent employment law changing from a 
'troublesome thicket to an impenetrable jungle."' 122 Employees 
must have a clearer understanding of what sorts of postings are 
permissible, so they know when they are risking employer discipline.  
The clearer the line demarcating what is and what is not allowable, 
the less likely employees will inadvertently open themselves up to 
disciplinary action, leading, hopefully, to happier employees. With 
the rapidly increasing use of technology, employees should be 
entitled to engage in activities that do not have an adverse effect on 
their ability to work.  

D. Balancing act: Guidelines for State-Enacted Off-Duty 
Statutes123 

Given the overwhelming growth of social media websites and 
their usage, states should give their residents and employers concrete 
guidance on what is acceptable social media behavior. In addition to 
the protection given through the NLRA in protecting employees 
engaged in concerted action, states should enact off-duty conduct 

121. Ann L. Rives, You're Not the Boss of Me: A Call For Federal Lifestyle 
Discrimination Legislation, 74 GEO. WASH. L. REV. 553, 567 (2006).  

122. Lipps, supra note 100,, at 671 (citing Clyde W. Summers, Labor Law 
as the Century Turns: A Changing of the Guard, 67 NEB. L. REV. 7, 18 (1988)).  

123. Although it is potentially conceivable that a federal statute could be 
made that would affect every state, with the current political landscape it seems 
unlikely that Congress will pass anything anytime soon. Therefore, in the interest 
of being realistic, this Note addresses proposed guidance for states to use to enact 
their own statutes, as the political landscape of each state varies widely.  
See Lipps, supra note 100,, at 674-75 (citing Frank Rich, Op-Ed., The State of the 
Union Is Comatose, N.Y. TIMES, Jan. 31, 2010, at WK10) (discussing the benefits 
of uniform legislation, but noting that partisan concerns may prevent such 
legislation).
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statutes that specifically address social media use.124 A model off
duty conduct statute should protect employees not only from 
dismissal for off-duty conduct, but also from suspension or lost 
wages. States may choose to extend protection to potential 
employees as well, but should remember that there needs to be a 
balance. Employers spend significant money and resources on their 
employees, so they should be able to be a little more discerning in 
the interviewing stage. Next, the off-duty conduct statute should 
protect employees from being discriminated against for what they 
choose to participate in outside of work-what some states have 
called "recreational activities." But, these activities need to be more 
clearly defined. For example, sports (including skydiving), hobbies, 
shows, and movies employees choose to watch should be included in 
the definition, but also blogging, social networking, posting pictures 
of themselves engaging in any sort of lawful behavior (including 
pictures with alcohol, as long as they are over the legal drinking age), 
and dating habits should be included. If these things are not included, 
employers could potentially discriminate against people simply for 
engaging in activity that would have been anonymous before the 
Internet age.  

Of course, there must be several exceptions to the policy.  
First, restrictions should be acceptable if they further a good faith 
occupational requirement or are necessary to avoid a conflict of 
interest. Second, a restriction should also be permissible when the 
activity reasonably relates to job performance. Finally, the remedy 
available to an employee who receives an affirmative judgment 
should be damages, yet with a duty on the employee to mitigate 
those damages. Further, in order to allow parties who would 
otherwise be unable to bring a lawsuit the opportunity to do so, all 
court costs and attorney's fees should be awarded if the plaintiff 
prevails.  

This Note proposes the model state statute below as means to 
take into account the competing interests of employees and 
employers: 

124. Obviously, different states may wish to balance the countervailing 
interests differently. This simply provides basic guidance on what should be 
included in the off-duty statute.
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Model State Statute: Unlawful prohibition of legal activities 
as a condition of employment 

I. It shall be a discriminatory or unfair employment practice for an 
employer to terminate, discipline, restrict wages of, or suspend an 
employee due to that employee's engaging in any lawful activity 
off the premises of the employer during nonworking hours unless 
such a restriction: 

A. Furthers a good faith occupational requirement that 
reasonably relates to job performance; or 

B. Is necessary to avoid a conflict of interest or the 
appearance of a conflict of interest relating to the 
employee's duties to the employer.  

II. "Any lawful activity" will include, but is not limited to: 
A. Recreational activities such as participating in sports or 

hobbies, or viewing shows or movies; and 
B. Internet activity such as blogging, social networking, the 

posting of pictures depicting any sort of lawful behavior; 
and 

C. Any sort of dating behavior, regardless of sexual, racial, 
or age preference that is defined as legal activity within 
this State.  

III. Where a violation of this section has occurred, the aggrieved 
party may: 

A. Bring a civil action for equitable relief, provided: 
1. The aggrieved party has a duty to mitigate damages 

to the extent possible; and 
2. Punitive damages are not available in a cause for 

civil action, although a civil fine may be imposed 
on the offending employer; and 

3. If the prevailing party is the plaintiff, they shall be 
awarded all court costs and attorneys' fees.  

Although this is simply a model, these guidelines take into 
account the prevailing policy interests of both parties. States will 
choose the balance they deem most prudent for the interests of their 
state.
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E. Why Off-Duty Statutes are Necessary: a Real-Life 
Example 

Many people post seemingly harmless pictures or comments 
on social media websites without recognizing that their employer has 
almost. limitless power in disciplining them. A particularly egregious 
example was the treatment of a teacher.125 In 2009, a teacher posted 
photos on Facebook of a European vacation with friends. 126 The 
photos were taken at various places, including beer gardens, cafes, 
and standard tourist sites. 127 Of over 700 photos, only ten had 
alcohol plainly visible, and one picture had a sign in it that said 
"Crazy Bitch Bingo." 128 The teacher's Facebook was limited to 
adult friends and had the strictest privacy settings, but someone sent 
an anonymous email to the principal of the school where the teacher 
worked and demanded recourse. 129 The principal then told the 
teacher that if she did not resign immediately, he would report her to 
the Professional Standards Committee, which would likely take 
away her teaching license.30 In a panic, the teacher resigned.131 She 
sued for back pay and damages, but has yet to be vindicated in 
court. 132 This case is a clear example of why states should have off
duty conduct statutes that protect employees from this type of 
adverse action. This teacher was on a summer vacation with friends.  
She posted pictures online to her Facebook, on which she was not 
"friends" with any students, meaning her students were not able to 
see any of the pictures. If every teacher who engaged in this sort of 
behavior outside of work was subject to firing, there would not be 
many teachers left. Further, having a, beer while on vacation clearly 
does not adversely affect her job performance (especially since it 
was summer break and no school children were able to see the posts).  

125. Maureen Downey, Facebook Case Two Years Later: Barrow Teacher 
Still Waiting for Decision, THE ATLANTA JOURNAL-CONSTITUTION (August 17, 
2011, 11:32 AM), http://blogs.ajc.com/get-schooled-blog/2011/08/17/facebook
case-two-years-later-wronged-teacher-still-waiting-for-decision/.  

126. Id.  
127. Id.  
128. Id.  
129. Id.  
130. Id.  
131. Id.  
132. Id.
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This teacher's situation is exactly the kind that off-duty conduct 
statutes can prevent.  

IV. CONCLUSION 

Both employers and employees have varied interests 
regarding posts on social media websites. The employee must be 
able to actively seek help and guidance from other employees by 
engaging in activity protected under the NLRA. Work-related social 
media postings will typically be evaluated under the NLRB's 
guidance on the NLRA. Since the NLRA does not cover material 
that is not work related, there should be other protections for an 
employee. Postings of pictures or other sorts of materials unrelated 
to work should be allowed, and states should enact an off-duty 
conduct statute that lays out the specific policy on the use of social 
media websites and the Internet. In order to protect the employer, 
these statutes should have exceptions where a restriction reasonably 
relates to job performance or conflicts of interest. With the rapid 
expansion and use of the Internet and social media websites, it would 
be prudent for each state to develop an off-duty policy that protects 
employees and employers in furtherance of protections already in 
place through the NLRA.
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