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TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL RIGHTS 
LETTER FROM THE EDITOR 

Dear Reader, 
2014 marks two momentous anniversaries of America's Civil 

Rights movement: the fiftieth anniversary of the Civil Rights Act and the 
sixtieth anniversary of Brown v. Board of Education. While we've made 
great strides forward-only seventy years from the lynching of sixteen
year-old James Scales that Andrew Cohen investigates in this issue's first 
Note-the nation continues to struggle with what racial equality means, 
both in practicality and from a constitutional perspective. We've worked 
to explore some of these themes in our fall issue, from the perspectives 
of law faculty hiring, voting rights, and the death penalty.  

This spring, we immersed ourselves in another part of that 
conversation: race and higher education, inspired by the first anniversary 
of Fisher v. University of Texas at Austin. Our annual conference, 
entitled Diversity in Higher Education post-Fisher, was a day of dialogue 
about the future of affirmative action and its role in achieving diversity, 
put on in partnership with the William Wayne Justice Center, the UT 
Law Civil Rights Clinic, the UT Division of Diversity and Community 
Engagement, and the National Forum on Higher Education for the Public 
Good. This issue's Essay by Ronald Turner continues this discussion, 
critiquing Justice Thomas's Fisher concurrence as nonoriginalist, and 
exploring the jurisprudence of affirmative action in higher education.  

While racial equality in America continues to be an ongoing and 
critical civil rights struggle, recent years have highlighted perhaps the 
newest civil liberties dilemma: the meaning of privacy and the Fourth 
Amendment in the digital age. United States v. Jones-analyzed in this 
issue's second Note by Vikram Iyengar-began a serious conversation 
about the meaning of privacy as our world goes increasingly online.  

The Supreme Court will continue to develop this jurisprudence this 
term in the cases United States v. Wurie and Riley v. Calfornia, which 
will decide to what extent law enforcement can search cell phones 
incident to arrest. This issue's Article by Steven Friedland discusses the 
jurisprudential underpinnings of the question and suggests a functional 
approach to grapple with the ongoing challenges of digital privacy.  

We thank you for joining us in this conversation. On our website, 
you'll find a link to our Spring Publication Preview Podcast, as well as a 
recap of our annual conference. We encourage you to connect with us on 
Facebook (http://on.fb.me/lerbrqP) or LinkedIn (http://linkd.in/19IF4Ri).  

Thank you, 

Kali Cohn, Editor-in-Chief
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I. INTRODUCTION 

Look at that chair, we understand it because its form and 
function are the same thing, which is how the manufactured 
world has been for hundreds of years .... And then incredibly 
and relatively recently, there's this opportunity but with a set 
of problems to create objects whose forms don't hint at what 
they do. And they're packed with incredible sophistication and 
capability.' 

Both state and federal courts are split2 on whether searches of cell 
phone contents in the possession of a person subject to a lawful arrest are 
permissible under the Fourth Amendment. 3 The Supreme Court has had 
the opportunity to review two cell phone search cases in its 2013-2014 
term after accepting certiorari in United States v. Wurie,4 a First Circuit 

* Professor of law and senior scholar at Elon University School of Law. The author wishes to thank 
Caroline Johnson and Susanna Guffey for their terrific research assistance. The author also wishes to 
thank Meagan Moffitt for her superb administrative support. Finally, the author thanks Professor 
Jancy Hoeffel.  

Marco della Cava, Jony Ive: The Man Behind Apple's Magic Curtain, USA TODAY (Sept. 19, 
2013, 6:04 PM), http://www.usatoday.com/story/tech/2013/09/19/apple-jony-ive-craig-federighi/ 
2834575/, <http://perma.cc/Z4H6-G2QD> (internal quotation marks omitted) (quoting Jony Ive, the 
Apple designer behind iMacs and iPod).  
2 This split-described in detail in Part III-involves disparate outcomes and rationales by both 
federal and state courts involving various kinds of cell phone technology.  
3 U.S. CONST. amend. IV (guaranteeing "[t]he right of the people to be secure in their 
persons ... and effects, against unreasonable searches and seizures," and affirming that "no 
Warrants shall issue, but upon probable cause.").  
4 United States v. Wurie, 728 F.3d 1 (1st Cir. 2013), cert. granted, 134 S. Ct. 999 (2014) (No. 13
212). Cert was granted to answer "whether the Fourth Amendment permits the police, without 
obtaining a warrant, to review the call log of a cell phone found on a person who has been lawfully 
arrested." Petition for Writ of Certiorari at I, Wurie, 134 S. Ct. 999 (No. 13-212).
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case, and People v. Riley,5 a state court case. Wurie involved a police 
search of a cell phone's faceplate, the telephone number of a person who 
had just called the phone, and the name associated with that number.  
Riley involved the search of a "smartphone" by police officers who 
searched and located incriminating texts on the phone.  

The current split in courts evidences a central contradiction. On the 
one hand, Fourth Amendment exceptions need predictability and clarity 
to guide the relationship between the public and government agents 
engaged in crime interdiction. Technological advances, on the other 
hand, cloud the application of the seemingly bright-line search and 
seizure rules by separating form from function and introducing new facts 
into the calculus that transform both pre-digital understandings and the 
resulting legal analysis.6 In the past, the Supreme Court has tended to 
eschew considering the particular sensory-enhancing technology 
involved and its impact on reality in its Fourth Amendment analysis.  
Instead, the Court's analysis has tended to return to the pre-digital world 
of form, rather than function.7 This is especially true with the bright-line 
"wingspan" test adopted in Chimel v. California8 that police only have 
authority to search incident to lawful arrest the arrestee's person and area 
within her immediate control.9 

The bright lines of the wingspan test established in Chimel worked 

5 People v. Riley, No. D059840, 2013 WL 475242 (Cal. Ct. App. Feb. 8, 2013), review denied, No.  
S209350 (May 1, 2013), cert. granted in part, 134 S. Ct. 999 (2014) (No. 13-132). Cert was granted 
to answer whether "the Fourth Amendment permits police officers to conduct a warrantless search of 
the digital contents of an individual's cell phone seized from the person at the time of arrest." 
Petition for Writ of Certiorari at i, Riley, 134 S. Ct. 999 (No. 13-132).  
6 Professor Orin Kerr explains this concept thusly: "A law created for one world may have a very 
different impact when applied to the facts of a different era. As a result, changing technology and 
social practice often trigger a need for legal adaptation." Orin S. Kerr, Foreword: Accounting for 
Technological Change, 36 HARV. J.L. & PUB. POL'Y 403, 403 (2013). Professor Kerr's comment is 
also reflected in a constitutional application of Gresham's Law, where Fourth Amendment general 
principles may marginalize specific provisions that might be appropriately applicable to situations 
where advanced technology is implicated. See Steven R. Smith, Gresham's Law in Legal Education, 
17 J. CONTEMP. LEGAL ISSUES 171, 173-76 (2008) (explaining that Gresham's Law-"cheap money 
drives out dear, if they exchange for the same price"-can be applied to non-monetary situations by 
analogy to show how easier, more simplistic approaches may be attractive but often result in less 
value).  

7 For example, in United States v. Jones, Justice Sotomayor noted in her concurrence that while 
some forms of surveillance do not involve physical intrusion, the government will increasingly be 
capable of monitoring suspects by using "vehicle tracking devices or GPS-enabled smartphones" and 
lamenting that "[i]n cases of electronic or other novel modes of surveillance that do not depend upon 
a physical invasion on property, the majority opinion's trespassory test may provide little guidance." 
132 S. Ct. 945, 955 (2012) (Sotomayor, J., concurring). However, the majority refused to address the 
dilemma Justice Sotomayor raised: "We may have to grapple with these 'vexing problems' in some 
future case where a classic trespassory search is not involved ... but there is no reason for rushing 
forward to resolve them here." Id. at 954 (majority opinion).  

One major exception to this general proposition can be found in Kyllo v. United States, where the 
Court directly addressed the thermal-imaging technology at issue in the case: "We think that 
obtaining by sense-enhancing technology any information regarding the interior of the home that 
could not otherwise have been obtained without physical intrusion into a constitutionally protected 
area, constitutes a search-at least where (as here) the technology in question is not in general public 
use." 533 U.S. 27, 34 (2001) (citation omitted) (internal quotation marks omitted).  
8 395 U.S. 752 (1969).  
9 Id. at 768.
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well in a world configured by physical doors and walls.10 Unfortunately, 
the bright-line rules created for physical spaces simply do not neatly 
apply to technologies that have created different types of barriers and 
access to information. The Court's refusal to adequately address 
advancing technology has eroded Fourth Amendment protection. 1 

However, the search of cell phones incident to lawful arrest provides a 
chance for courts to recognize and tackle the sea change that is occurring 
in a device-driven, information society. 12 Without new restrictions, the 
ability of police to obtain access to this vast amount of material will 
provide an unprecedented opportunity for law enforcement-cell phones 
offer a huge source of discretionary information for police and 
investigators, who will continue to seek advantage and efficiency 
through technology.  

Courts considering these searches have used a wide variety of 
comparisons and analogues.13 These comparisons and analogues 
generally have not worked, and the facially neutral narratives the courts 
have used have been fractured and unsatisfying. This Article suggests 
that the preferable solution for cell phone searches incident to arrest is to 
consider the specific functionality of cell phones, not their form.  
Functionally, cell phones are portals to information past, present, and 
future, requiring presumptive privacy protection. A functional approach 
uses multiple considerations, including hyper-local information 14 related 
to the following factors: (1) the invasiveness, duration, and intent 15 of the 
government conduct; and (2) the nature, exposure, and impact of the 

10 See, e.g., id. at 763 (recounting the easily understood doctrine that disallows the routine search of 
rooms "other than that in which an arrest occurs" absent a search warrant (citing Katz v. United 
States, 389 U.S. 347, 352 (1967)).  
" This erosion was foreshadowed by Kyllo v. United States, where the Court indicated that an 
intrusion into a constitutionally protected area by technology enhancement may not be a search if the 
"technology in question" is one that is generally available for public use. 533 U.S. at 34 (finding the 
use of thermal-imaging to detect heat emanating from a private residence unconstitutional).  
12 Looking at the increasing number of mobile devices and data connections bears out this change.  
For example, in the United States, "mobile data traffic in 2013 was equivalent to 51x the 
volume of U.S. mobile traffic . . . in 2008." VNI Mobile Forecast Highlights, 2013-2018, CISCO, 
http://www.cisco.com/c/dam/assets/sol/sp/vni/forecast-highlights mobile/index.html#-Country 
(selecting "United States" and "2013 Year in Review") (on file with TEx. J. C.L. & C.R., available 
at http://perma.cc/9EYD-AT89).  

Moreover, "46.5 million net new devices ... were added to the mobile network in 2013" (32.3 
million of those were smartphones) and it is estimated that there will be "2.0 mobile connections per 
capita . . . by 2018, up from 1.2 mobile connections per capita in 2013." VNI Mobile 
Forecast Highlights, 2013-2018, CISCO, http://www.cisco.com/c/dam/assets/sol/sp/vni/forecast_ 
highlights-mobile/index.html#-Country (selecting "United States" and "Network Connections") (on 
file with TEX. J. C.L. & C.R., available at http://perma.cc/9279-7AMN).  
13 Analogue as used in this Article means "something that is similar to something else in design, 
origin, use, etc." MERRIAM-WEBSTER, http://www.merriam-webster.com/dictionary/analogue, 
<http://perma.cc/7UF5-9S4E>.  
14 "Local information structures" are pluralistic and focus on frameworks within a specific, 
applicable context. See discussion infra Part V.A.  
15 By including intent, the test limits government discretion to engage in invasive tactics. Even the 
Third Amendment reflects concern about invading the privacy of a home. U.S. CONST. amend. III 
(guaranteeing that "No Soldier shall, in the time of peace be quartered in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed by law.") (emphasis 
added).
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invasion,16 particularly whether the technology is in "general public 
use"'7 or not.  

Part II of this Article discusses what a cell phone is. Part III then 
explores the basic doctrine for searches incident to a lawful arrest and the 
current split in the case law. Part IV shows why existing analogies based 
on pre-digital physical reality generally fail. Part V contains the Article's 
proposal to use functionality in evaluating whether the police conducted 
a lawful search of a cell phone incident to arrest.  

II. WHAT IS A CELL PHONE? 

"Information is power. "18 

The question about what constitutes a cell phone seems almost 
trivial,, but the answer is evolving, depending on the nature of the 
technology associated with the device and how it is used. The devices at 
the heart of the digital age, such as tablets and cell phones, are not 
merely accessories in the transition to new cultures and understandings, 
but rather the instruments of new realities 19  that drive the 
transformation, 20 particularly with respect to data accumulation and 

16 In light of new realities and rationales for searches incident to arrest, searches of smartphones 
incident to lawful arrests should generally be considered privacy encroachments, requiring some 
legitimate and articulable reason for the search. In Katz v. United States, the Supreme Court 
emphasized, "the Fourth Amendment protects people, not places." 389 U.S. 347, 351 (1967). The 
Court went on to explain that while the Fourth Amendment "cannot be translated into a general 
constitutional 'right to privacy,"' it does protect individual privacy against the particular kinds of 
governmental intrusion with which the Fourth Amendment is concerned. Id. at 350-51.  
17 Kyllo v. United States, 533 U.S. 27, 34 (2001). The Kyllo Court indicated that an intrusion into a 
constitutionally protected area by technology enhancement is a search, at least when "the technology 
in question is not in general public use." Id. This idea has already become outdated within the past 
decade because of how quickly technology use spreads from one sector of society to another.  
18 Eric Schmidt, The Courage to Be Unreasonable, U. PA. ALMANAC SUPPLEMENT, 
May 26, 2009, at IV, available at http://www.upenn.edu/almanac/volumes/v55/n34/pdf n34/ 
Commencement2009.pdf, <http://perma.cc/XS55-6A7U>. In a commencement speech at the 
University of Pennsylvania in 2009, the executive chairman of Google discussed the implications 
behind advancing technology, "connected-ness," and the "opportunity to have everyone in the world 
have access to all the world's information." Id. at III-IV.  
19 In the 1960s, social theorist and critic Marshall McLuhan suggested that the dominant electronic 
media in any given era might actually transform society by influencing how the brain works and 
processes information, thereby creating new patterns of thought and behavior. See generally 
MARSHALL MCLUHAN, UNDERSTANDING MEDIA: THE EXTENSIONS OF MAN (1964).  
20 For example, these devices have led younger Americans to "adopt new ways of getting around," 
which is changing the nation's transportation landscape: driving is not their default option; they tend 
to "choose the best mode of transportation, such as driving, transit, biking or walking, based on the 
trip they are planning"; they "consider public transportation the best option for digital socializing 
and one of the most likely ways to connect with the communities they live in"; they work "while 
they travel'; and "Internet and mobile communications are fueling a wave of new transportation 
services enabled by technology, such as car-sharing, bike-sharing and ride-sharing." Larry Copeland, 
Young People Driving Less, USA TODAY (Oct. 1, 2013, 10:37 PM), http://www.usatoday.com/ 
story/news/nation/2013/10/01/social-media-driving-millennials/2898093/, <http://perma.cc/TES5
734Z>.
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analysis. 2 ' These realities not only affect the experience of daily life but 
also feature an increasing separation of form and function, where a phone 
is not just a phone-if it is primarily used that way at all. While people 
laughed at the shoe phone worn by secret agent Maxwell Smart in the 
television show and film Get Smart, it has presaged reality. 22 

A. Evolution of Cell Phones 

Cell phones, introduced commercially by Motorola in the early 
1980s,23 are now used worldwide.24 For many people, cell phones are the 
primary means of structured communication, even replacing home 
"landlines," 25 and the number of mobile-exclusive users is growing 
exponentially. 26 It is estimated that, as of January 2014, 90% of adults in 
the United States has a cell phone. 27 While the cell phone was initially 
and primarily used to make telephone calls, it has become a 
multifunctional tool that can more appropriately be called a pocket 
supercomputer. 28 

21 See United States v. Jones, 132 S. Ct. 945, 957 (2012) (Sotomayor, J., concurring) (citations 
omitted) ("the premise that an individual has no reasonable expectation of privacy in information 
voluntarily disclosed to third parties. . . . is ill suited to the digital age, in which people reveal a great 
deal of information about themselves to third parties in the course of carrying out mundane tasks.").  
While an analysis of Third-Party Doctrine is beyond the scope of this Article, it is worth noting 
several relevant points. It is much more difficult to define and maintain freedom from government 
and private intrusion given government-private partnerships and the routing of almost all 
information through third parties. An all-or-nothing definition of privacy is no longer functional.  
Information travels, is stored with various companies, and is accessible by many. Information has 
great value, from biometrics, to DNA, to social security and credit card numbers.  
22 An Australian scientist has built a working version of a shoe phone using twenty-first century 
technology, anticipating "serious applications for [the kind of technology used in the shoe, paired 
with monitoring sensors] in the medical field." David Greig, The Smart Phone-Maxwell 
Smart, That Is, GIZMAG (Mar. 5, 2009), http://www.gizmag.com/shoe-phone/11166/, 
<http://perma.cc/FGX3-NLJV>.  
23 Maggie Shiels, A Chat with the Man Behind Mobiles, BBC NEWS (Apr. 21, 2003, 9:41 
AM), http://news.bbc.co.uk/2/hi/uknews/2963619.stm, <http://perma.cc/GS7S-Y4LR>. The first 
Motorola prototype was produced in 1973. Id.  
24 Global Mobile Statistics 2013 Part A, MOBITHINKING, http://mobithinking.com/mobile-marketing
tools/latest-mobile-stats/a#subscribers, <http://perma.cc/843L-D5G7> (approximately 96% of the 
world's population has a subscription to a mobile phone and the penetration of cell phones even in 
developing nations is around is 89%).  
25 Id. (reporting that "[m]obile subscriptions outnumber fixed lines 6:1").  
26 STEPHEN J. BLUMBERG & JULIAN V. LUKE, WIRELESS SUBSTITUTION: EARLY RELEASE 

OF ESTIMATES FROM THE NATIONAL HEALTH INTERVIEW SURVEY, JANUARY - JUNE 
2013, 1 (2013), available at http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201312.pdf, 
<http://perma.cc/4ULV-9A6Q> (noting that "[t]wo in every five American Homes (39.4%) had only 
wireless telephones ... during the first half of 2013-an increase of 1.2 percentage points since the 
second half of 2012"). Similar trends appear in data usage: during the period 2013 to 2018, mobile 
data traffic in the United States is estimated to "grow 3 times faster than fixed IP traffic." VNI 
Mobile Forecast Highlights, 2013-2018, CISCO, http://www.cisco.com/c/dam/assets/sol/sp/vni/ 
forecasthighlightsmobile/index.html#-Country (selecting "United States" and "2018 Forecast 
Highlights") (on file with TEX. J. C.L. & C.R., available at http://perma.cc/JE28-F3RM).  
27 Mobile Technology Fact Sheet, PEW RES. INTERNET PROJECT, http://www.pewinternet.org/fact

sheets/mobile-technology-fact-sheet/, <http://perma.cc/EXN2-9MUV>.  
28 Id. ("As of May 2013, 63% of adult cell owners use their phones to go online [and] 34% of [those]
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It was not long ago that supercomputers took up several large 
rooms and were measured in multiples of cubic feet.2 9 Over the years, as 
computing times rapidly decreased and the space required for processing 
shrank,30 it was only a matter of time before these computers were 
married to the cell phone. So-called smartphones are much more than 
phones: many are equipped with Internet access, can provide applications 
that create a GPS system, can make reservations at restaurants, can 
transmit and receive e-mails and texts, and can link to calendars and 
contact lists. 31 Furthermore, the amount of information processed on 
smartphones is expected to increase forty-seven times between 2013 and 
2018.32 In short, these devices now can-and will increasingly be able 
to-store and disseminate huge amounts of data, which is a wellspring of 
evidence for criminal investigators.33 

B. Expanding Capabilities 

The information that cell phones store and utilize also can be very 
personal, such as information relating to personal health, family, religion, 
and critical decisions relating to autonomy (e.g., abortion, illness, 
doctors, and even personal hygiene). 34 The applications contained in 
phones-combined with the photos stored in it, the notes taken, e-mails 

go online mostly using their phones, and not using some other device such as a desktop or laptop 
computer."); see also Cell Phone Activities 2013, PEw RES. INTERNET PROJECT (Sept. 19, 2013), 
http://www.pewintemet.org/2013/09/19/cell-phone-activities-2013/, <http://perma.cc/8TZQ-NVE6> 
(reporting that, beyond making phone calls, many users text, access the Internet, send and receive 
e-mail, get directions, listen to music, and make video calls with their phones).  
29 See, e.g., WIKIPEDIA, http://en.wikipedia.org/wiki/File:CDC_6600.jc.jpg, <http://perma.cc/ 

A2HW-JE5J> (last modified Jan. 21, 2010) (showing a picture of the IBM CDC 6600, first delivered 
in 1964, and "generally considered to be the first successful supercomputer.").  
3 The capacity of computers has increased exponentially since their development in the last part of 
the twentieth century, doubling in short periods of time. In fact, "Moore's Law" (actually a 
supposition) posits that the advances of transistors on integrated circuits doubles every two years.  
Moore's L'aw Inspires Intel Innovation, INTEL, http://www.intel.com/content/www/us/en/silicon
innovations/moores-law-technology.html, <http://perma.cc/M22W-PJN2>; see also AL GORE, THE 
FUTURE: SIX DRIVERS OF GLOBAL CHANGE 53 (2013) (describing the exponential growth of 
processing power).  
31 The capabilities of smartphones include: sending and receiving phone calls, e-mails, 
instant messages, and texts; connecting to Bluetooth devices, the Internet, GPS, and Wi-Fi; 
taking digital photos, listening to MP3s, and playing videos; and, storing an organizer, 
scheduler, and address book. R. KELLY RAINER JR. & CASEY G. CEGIELSKI, INTRODUCTION TO 
INFORMATION SYSTEMS-SUPPORTING AND TRANSFORMING BUSINESS 242 (2011), 
available at http://www.cse.hcmut.edu.vn/-chauvtn/ebusinesssystems/Texts/0470473525%20-%20 
Introduction%20to%20 Information%20Systems%20-%20Supporting%20and%20Transforming%20 
Business.pdf, <http://perma.cc/RBN3-UH4P> (explaining that while "[n]ot all of these new devices 
have all these capabilities .. . they are heading rapidly in that direction.").  
32 GORE, supra note 30, at 53.  

33 See, e.g., Jake Laperruque, CDT Asks Supreme Court to Bar Warrantless Search of Cell Phones, 
CENTER FOR DEMOCRACY & TECH. (Sept. 5, 2013), https://cdt.org/cdt-asks-supreme-court-to-bar
warrantless-search-of-cell-phones/, <http://perma.cc/K5CG-8KDP> (contending that "the phone in 
one's pocket can contain more private information than an entire warehouse.").  

3 See, e.g., Kerr, supra note 6, at 405 (surveying the "deeply personal" information that can be 
stored in a cell phone).
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and text messages sent and received, and the calendar with lists of 
professional and personal appointments-can create a quite detailed and 
private picture of a person. This picture might be more complete than 
even that known by friends and business colleagues.  

Cell phone technology continues to expand. For example, 
Near-Field Communication (NFC) allows direct cell phone-to-cell phone 
communication. 35 Other expanding technologies include: a Bluetooth 
health-device protocol that connects a phone to heart monitors and cardio 
equipment; 36 mobile security;37 smart skin phones that take any digital 
image and display it across the skin of the phone; 38 and a combination 
phone, laptop tablet, and digital camera.39 

To protect cell phone data, some phones have capabilities that 
allow for remote tracing or wiping of information. 40 Newer phones may 
have an activation lock that requires a password for reactivation and a 
custom message displayed even after a remote erase.4 1 This feature is 
designed to deter theft of the phone for resale.42 The iPhone 5s features 
fingerprint-scanning touch identification, although its security value has 
been questioned because of potential copying and unauthorized access.4 3 

35 The phones are held back-to-back to swap information. Companies such as McDonald's and 
Walgreens have adopted some NFC-equipped terminals for use with this technology to make 
commercial transactions. John Brandon, 8 Groundbreaking Mobile Tech Advancements 
for 2012, POPULAR MECHANICS, http://www.popularmechanics.com/technology/gadgets/news/8
groundbreaking-mobile-tech-advancements-for-2012#slide-1.  
36 E.g., Runtastic Bluetooth Smart Heart Rate Monitor, AMAZON, http://www.amazon.com/ 
gp/product/BO0B84JQSE/, <http://perma.cc/3QR7-YHML>.  
37 E.g., Privacy, Security and Usage, CARRIER IQ, http://www.carrieriq.com/privacy/, 
<http://perma.cc/7QZS-6HDF> (explaining how mobile device diagnostic data is transmitted 
through a secure, encrypted channel directly from the device to an operator's network server). It 
should be noted that Carrier IQ was subject to controversy in late 2011, after a report acknowledged 
that the software was inadvertently logging keystrokes on cell phones. Sari Horwitz, 
Carrier IQ Faces Federal Probe into Allegations Software Tracks Cellphone Data, WASH.  
POST, Dec. 11, 2011, http://www.washingtonpost.com/business/economy/feds-probing-carrier-iq/ 
2011/12/14/gIQA9nCEuOstory.html, <http://perma.cc/JB9P-L8V3>. Despite Congress's 
call to the Federal Trade Commission to probe the company, the FTC has not pursued 
legal action directly against Carrier IQ. Wendy Davis, Carrier IQ Loses Bid to Send Privacy Case to 
Arbitration, MEDIAPOST NEWS (Apr. 4, 2013, 1:41 PM), http://www.mediapost.com/publications/ 
article/222977/carrier-iq-loses-bid-to-send-privacy-case-to-arbit.html, <http://perma.cc/HR5Y
UAYB>.  
38 E.g., Jack Purcher, Samsung Patent Intros a Wild Concept for Smart Device-Skins, PATENT BOLT 
(Mar. 9, 2012), http://www.patentbolt.com/2012/03/samsung-patent-intros-a-wild-concept-for
smart-device-skins.html, <http://perma.cc/6FH4-N4QP> (describing the "smart device-skin" for 
which Samsung filed a patent application in 2011).  
39 E.g., Jonathan Fincher, Concept Fujitsu Lfebook Comes with Removable Smartphone, Tablet, and 
Digital Camera, GIZMAG (Jan. 23, 2012), http://www.gizmag.com/concept-fujitsu-lifebook
2013/21183/, <http://perma.cc/WQZ3-WJUS>.  
40 E.g., iCloud, APPLE, http://www.apple.com/icloud/find-my-iphone.html, <http://perma.cc/ZN7K

6CN3>.  
41 E.g., Wilson Rothman, Activation Lock May Be Most Important iOS7 Feature, NBC NEWS (Sept.  
18, 2013, 1:31 PM), http://www.nbcnews.com/tech/security/activation-lock-may-be-most-important
ios-7-feature-f4B11187477, <http://perma.cc/SBS2-GZRN>.  
42 Id.  

43 Tom Olzak, Apple Touch ID: Do Security Advantages Outweigh Risks?, TECHREPUBLIC (Sept.  
18, 2013, 1:15 PM), http://www.techrepublic.com/blog/it-security/apple-touch-id-do-security
advantages-outweigh-risks/#, <http://perma.cc/S779-Z5EE>.
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Specific computing functions of cell phones have the potential to 
create huge amounts of data. One example is the phone's location data.  
To promote the best cell phone tower signal, cell phone companies track 
the location of cell phones, and these locations can be identified "with 
remarkable precision and accuracy." 44 This data, known as historical cell 
phone location information, provides a fairly accurate picture of the 
movements of the cell phone throughout a day-and consequently, those 
of its owner.45 

Portable substitutes for towers, often called Stingrays, are also 
utilized to track phones. Stingrays, a form of International Monitor 
Surveillance Instrument (IMSI), are devices that mimic cell phone towers 
to collect location data on nearby cell phones. 46 Data from all cell phones 
within a given range are received, including phones not targeted.4 7 Police 
departments in several states have used Stingrays in crime interdiction.4 8 

The huge quantities of collected electronic information can be 
stored and accessed from databases, providing new opportunities and 
sedimentary layers for historical sleuthing, as well as preserving 
information in perpetuity-retained data can create a trail for others to 
follow days, weeks, months, or years later.49 

C. Separation of Form and Function 

The mobility of cell phones is almost taken for granted, particularly 
when compared to the fixed nature of telephone landlines that many 
homes no longer use. Even the first mobile phones now look awkward, 

"State v. Earls, 70 A.3d 630, 632 (N.J. 2013) (describing how cell phones identify themselves with 
nearby cell towers every seven seconds and explaining that this real-time data can be collected and 
used to reconstruct a phone's movement over time).  
41 Id. (explaining how increasingly accurate cell phone location data serves to "reveal a great deal of 
personal information about an individual," such as disclosing "where individuals are located at a 
point in time but also which shops, doctors, religious services, and political events they go to, and 
with whom they choose to associate.").  
46 Michael Bott & Thom Jensen, Cellphone Spying Technology Being Used Throughout Northern 
California, ABC NEWS 10 (Mar. 6, 2014, 11:25 PM), http://www.newslO.net/ 
story/news/investigations/watchdog/2014/03/06/ cellphone-spying-technology-used-throughout
northern-california/6144949/, <http://perma.cc/7RZ7-NE5V>. Government investigators, including 
the FBI, have been using stingrays since the 1990s. Declan McCullagh, FBI Prepares to Defend 
'Stingray' Cell Phone Tracking, CNET NEWS (Mar. 27, 2013, 4:57 PM),http://news.cnet.com/ 
8301-13578_3-57576690-38/fbi-prepares-to-defend-stingray-cell-phone-tracking/, <http://perma.cc/ 
M86B-CBVD>.  
4 7

Id.  

48 John Kelly, Cellphone Data Spying: It's Not Just the NSA, USA TODAY (Dec. 8, 2013, 5:10 PM), 
http://www.usatoday.com/story/news/nation/2013/12/08/cellphone-data-spying-nsa-police/3902809/, 
<http://perma.cc/4KPM-A7XQ>.  
49 See, e.g., Cell Phone Location Tracking Request Response-Cell Phone Company Data Retention 
Chart, ACLU, https://www.aclu.org/cell-phone-location-tracking-request-response-cell-phone
company-data-retention-chart, <http://perma.cc/J2J-FD8G> (showing the retention periods that 
major cell phone service providers use for certain data such as: call records; cell tower usage 
indicating user location; text message metadata and content; pictures; and IP destination information 
indicating where the call, text, or email was sent).
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big, and antiquated.50 In addition, the mobility and elasticity of 
information used and stored in cell phones provides another important 
distinction from the sole function of landlines. The cell phone not only 
stores information sent to it by others but also sends out location 
information on a regular basis. This flow of information can be 
aggregated and evaluated by computers specially programmed to assess 
bytes of information,5 1 colloquially known as Big Data.52 The nature of 
information can be changed according to how it is aggregated and 
where. 53 We are often unaware that aggregations are even taking place.  
Thus, phones are no longer merely phones but important communication 
centers, data centers, and a locus for the digital culture.  

Overall, given a cell phone's potential and actual uses, the 
consequences for telephonic communications are astounding. If a phone 
is not just a phone anymore, what is it: a data and information storage 
container; a data aggregator; a two-way radio; a tracking and 
transportation device; a linkage device; a portal to information, past, 
present, and future; or, some combination of these and other analogues? 
In short, a cell phone is a transformational device for the twenty-first 
century in the way that the automobile was a transformational device for 
the twentieth century. 54 

D. Phones in Other Forms 

The separation of form and function can be even more clearly seen 
in the development of other "smart" devices. There is now a 

50 See Brett Molina, The Mobile Phone Turns 40 Years Old, USA TODAY (Apr. 4, 2013, 11:15 AM), 
http://www.usatoday.com/story/tech/personal/2013/04/03/mobile-phone-turns-40/2048889/, 
<http://perma.cc/D2S8-WB8B> (describing the original DynaTac from 1973 as ten inches long and 
weighing two and a half pounds and stating that the DynaTac was "a behemoth by today's 
standards," with most modern smartphones weighing between four and six ounces).  
5 E.g., Hadoop Systems, IBM, http://www-03.ibm.com/software/products/en/category/SWP12, 

<http://perma.cc/M75J-WB6L>.  
52 

E.g., Big Data, IBM, http://www.ibm.com/big-data/us/en/, <http://perma.cc/NV6V-SNEG>.  
53 See, e.g., Andrew McAfee & Erik Brynjolfsson, Big Data: The Management Revolution, 90 
HARV. BUS. REV. 61, 62 (2012) (describing how the nature of customer information has been 
changed by online shopping databases: it is no longer a simple listing of what customers buy, but is 
an analyzable set of data that can help retailers target certain customers based on "what else they 
looked at; how they navigated through the site; how much they were influenced by promotions, 
reviews, and page layouts; and similarities across individuals and groups.").  
5 For example, most cell phones are capable of mobile Internet and Cloud connectivity, two 
"rapidly evolving, potentially transformative technologies." JAMES MANYIKA 
ET AL., DISRUPTIVE TECHNOLOGIES: ADVANCES THAT WILL TRANSFORM LIFE, BUSINESS, 

AND THE GLOBAL ECONOMY 2-3 (2013), available at http://www.mckinsey.com/~/media/mckinsey/ 
dotcom/insights%20and%20pubs/mgi/research/technology%20and%20innovation/disruptive%20tec 
hnologies/mgidisruptivetechnologiesfullreportmay2013.ashx, <http://perma.cc/N9AP-28RW>.  
These technologies are transformative because they contribute to social change, where new ways of 
doing things supplant the status quo, "rendering old skills ... irrelevant." Id. at 1. In fact, mobile 
Internet and Cloud technologies are advancing at an explosive rate and, together, have created a 
culture of users who "go about their daily routines with new ways of knowing, perceiving, and even 
interacting with the physical world." Id. at 6.
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commercially produced smart watch, in which Dick Tracy's cartoon 
reality is now functional. 55 The watch tells time but is multifunctional: it 

contains computing functions and has the capability of making phone 
calls, as well. While it might be worn as a watch, such an item is 
functionally less a watch than simply another form of interconnective 
device. Smart glasses have been developed as well. For example, Google 
has created Google Glass-the device is worn like a pair of eyeglasses, 
but calling it "glasses" would be a misnomer, given it is so much more of 

a multifunctional device than a monolithic tool. Google Glass can record 
what the wearer sees, can send a message by telling it to do so, can share 
what is seen, and can produce directions on the glass. 56 

In due course, the Supreme Court will need to address a broader 

question: whether the search of devices that are part of the Internet of 
Things-data driven smart devices that allow for remote operation and 
adjustment"--is permissible. In this way, the Supreme Court will have 

to deal less with form than with function.  

III. THE SEARCH INCIDENT TO LAWFUL ARREST EXCEPTION 

A. Basic Doctrine 

It is well established that a search incident to a lawful arrest can be 

conducted without a warrant and is thus considered an exception to the 

warrant preference of the Fourth Amendment. 58 The origins of this 
exception are rooted in English antecedents of American law. Judge 
Benjamin Cardozo, while on the New York Court of Appeals, wrote in 
the case of People v. Chiagles5 9: 

[T]here is one exception that has been established as firmly as 
the rule [against unreasonable search and seizure] itself. The 
government may search the person of the accused when 

5 A Pebble watch is customizable, contains Internet-connected applications, and is capable of 
connecting to iPhone and Android phones via Bluetooth. Pebble: E-Paper Watch for iPhone and 

Android, KICKSTARTER, https://www.kickstarter.com/projects/597507018/pebble-e-paper-watch-for
iphone-and-android, <http://perma.cc/LCC9-4E6F>.  
56 Welcome to a World Through Glass, GOOGLE, http://www.google.com/glass/start/what-it-does/, 

<http://perma.cc/3W2X-BPJE>.  
' Michael Chui et al., The Internet of Things, MCKINSEY QUARTERLY, Mar. 2010, available at 

http://www.mckinsey.com/insights/high_tech_telecoms_internet/the_internet_of_things, 
<http://perma.cc/U43E-EFTP> ("sensors and actuators embedded in physical objects-from 
roadways to pacemakers-are linked through wired and wireless networks, often using the same 
Internet Protocol (IP) that connects the Internet. These networks churn out huge volumes of data that 
flow to computers for analysis.").  
58 United States v. Robinson, 414 U.S. 218, 235 (1973) (holding that a search conducted incident to a 
lawful arrest "is not only an exception to the warrant requirement of the Fourth Amendment, but is 

also a 'reasonable' search under that Amendment.").  
59 237 N.Y. 193 (1923).
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legally arrested to discover and seize the fruits or evidences of 
crime.... There is no dearth of illustrative precedents both in 
our own country and abroad. 60 

The Supreme Court has established the purpose and scope of a 
search under this exception, as Justice Scalia observed: 

In Chimel v. California, we held that a search incident to 
arrest was justified only as a means to. find weapons the 
arrestee might use or evidence he might conceal or destroy.  
We accordingly limited such searches to the area within the 
suspect's "immediate control"-i.e., "the area into which an 
arrestee might reach in order to grab a weapon or evidentiary 
ite[m]."61 

The "immediate control" test described in Chimel connoted a 
person's wingspan and accessible items within reach.6 2 This included 
bags or containers in his possession or reach.63 

In Thornton v. United States,64 another case evaluating the scope of 
the exception, Justice Scalia cited authorities in his concurrence for both 
a broad exception, allowing the search without any particularized 
justification,6 5 and a narrower one, based on the more specific dual 
rationales of imminent destruction of evidence or officer safety.6 6 Both 
approaches were viewed as deeply rooted-for example, the narrower 
approach had supporting authority dating back to 1758.67 

Several significant cases served to develop the exception doctrine 
by recognizing its nuance and complexity while others spoke to the 
advancing technology of the times, such as forensic science and the 
automobile.  

In United States v. Robinson,68 the Court was confronted with the 

60 Id. at 195 (citations omitted) (internal quotation marks omitted). Judge Cardozo hinted at a still 
broader rationale, explaining that the exception originated with the idea that a thief caught in the act 
could be searched with little concern for the rights of his person. Id. at 196 ("The right goes back 
beyond doubt to the days of the hue and cry, when there was short shrift for the thief who was 
caught 'with the mainour,' still 'in seisin of his crime."' (citing Pollock & Maitland History of 
English Law)).  
61 Thornton v. United States, 541 U.S. 615, 624 (2004) (Scalia, J., concurring) (citation omitted).  
62 Chimel v. California, 395 U.S. 752, 768 (1969), abrogated by Davis v. United States,. 131 S. Ct.  
2419 (2011).  
63 

64 541 U.S. 615 (2004).  
65 Explaining the nexus or proximity approach, Justice Scalia stated that there is a "general interest in 
gathering evidence related to the crime of arrest with no mention of the more specific interest in 
preventing its concealment or destruction." Id. at 629-30 (Scalia, J., concurring) (emphasis added) 
(citing authorities from as far back as 1829).  
66 Id. at 630 (explaining that "Chimel's narrower focus on concealment or destruction of evidence 
also has historical support."). Justice Scalia also points out that some authorities, while supporting 
the broader purpose for a search (to gather evidence of the crime of arrest with no other exigency 
required), limit the scope of the search itself to the arrestee's person, impliedly supporting Chimel's 
narrower limitation. Id. at 631.  67 

Id.  

68 414 U.S. 218 (1973).
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question of whether a crumpled cigarette pack could be seized and 
searched as part of the exception. 69 In Robinson, the police lawfully 
arrested the defendant for driving without a license and then searched his 
person after the arrest.70 They found a crumpled cigarette pack and 
removed the contents, which were small packages of heroin.71 The Court 
recognized the dual rationales for the search incident to arrest
protecting officer safety and preventing the imminent destruction of 
evidence-and held that these rationales applied to containers found on 
the arrestee, including the pack at issue.72 

In applying these rationales, the Robinson Court chose to adopt a 
bright-line test-the "container" rule-instead of a case-by-case analysis 
relying on the exigencies of the situation.7 3 Under this new rule, police 
were given a green light to conduct searches incident to lawful arrests 
regardless of any suspicion or cause to believe their safety was in danger 
or that evidence would be compromised if they did not search.7 4 

However, in United States v. Chadwick,75 the Court held that once 
"personal property not immediately associated with the person of the 
arrestee" had been secured-ensuring officer safety and protection of 
evidence-"a search of that property is no longer an incident of the 
arrest." 76 

United States v. Edwards77 provided a different fact pattern. A day 
after being arrested and taken to jail, Edwards's clothing was seized and 
paint chips stuck to the clothing were taken as evidence of the crime.78 

The Court found that such a seizure was permissible even though it 
occurred ten hours after the arrest and detention of the defendant because 
he could have been searched at the time of his arrest.7 9 

Finally, New York v. Belton80 and Arizona v. Gant8' show how 

searches incident to arrest are influenced by local contexts and facts, 
such as arrest in an automobile. Belton held that a car's passenger 
compartment could be searched as part of the search incident to arrest 
exception when persons were arrested in their cars-an increasing 
occurrence in the late 1900s.82 Belton was seen as a way to deal with this 

69 
Id. at 223.  

70Id. at 220-22.  
71 Id. at 223.  
72 Id. at 234, 236.  
73 Id. at 235.  
74 Id.  

75 433 U.S. 1 (1977) (involving the warrantless search of a footlocker under the control of law 
enforcement agents), abrogated on other grounds by California v. Acevedo, 500 U.S. 565 (1991).  
76 Id. at 15.  

77 415 U.S. 800 (1974).  
78 Id. at 801-02. The microscopic analysis of paint flakes can be used to link an object to a crime 
scene or to a person (associative evidence), or to serve a variety of other evidentiary functions.  
ROBERT C. SHALER, CRIME SCENE FORENSICS: A SCIENTIFIC METHOD APPROACH 495 (2011).  
79 Edwards, 415 U.S. at 801, 807-08.  
80453 U.S. 454 (1981), abrogated by Davis v. United States, 131 S. Ct. 2419 (2011).  
81 556 U.S. 332 (2009).  
82 Belton, 453 U.S. at 462-63 (finding the search of a jacket was incident to a lawful custodial arrest
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recurring theme and was motivated by a desire to construct "a 
straightforward rule, easily applied, and predictably enforced." 83 Gant 
upset the Belton bright-line rule by finding that such a search was not 
warranted when the suspect had been taken into custody outside the 
car,84 with some exceptions. 85 

B. Divided Approaches in the Lower Courts 

The courts that have confronted the issue of whether a search of a 
cell phone falls within the search incident to lawful arrest exception have 
reached widely divergent results. 86 The two cases in which the Supreme 
Court has granted certiorari-Wurie and Riley-also have different 
outcomes, facts, and rationales. Even the relevant technology levels of 
the cell phones are different, reflecting the continuing, almost dizzying, 
advancements of technology on a regular basis. The rest of this section is 
divided into two parts: those cases finding that a search of a cell phone is 
permitted under the exception and those that find that it is not permitted.  

1. Permitted Cell Phone Searches 

Several circuit and state courts permitting cell phone searches 
incident to arrest without a warrant have utilized rationales based on 
location, whether the cell phone was a container, and even trivial 
invasiveness. Predictably, there was no singular rationale used by these 
courts. 87 

because the jacket was inside the car within the arrestee's immediate control).  
83 Id. at 459, 460.  
84 Gant, 566 U.S. at 351. The Court explained that while the Belton opinion "has been widely 
understood to allow a vehicle search incident to the arrest of a recent occupant even if there is no 
possibility the arrestee could gain access to the vehicle at the time of the search," the instant search 
was unreasonable because "police could not reasonably have believed either that Gant could have 
accessed his car at the time of the search or that evidence of the offense for which he was arrested 
might have been found therein." Id. at 341, 344.  
85 Id. at 346-47 (detailing exceptions to include "when ... it is reasonable to believe the vehicle 
contains evidence of the offense of arrest," when an officer "has reasonable suspicion that an 
individual" is dangerous and might retrieve a weapon from the vehicle, or when an officer 
"reasonably suspects a dangerous person may be hiding" in the vehicle).  
86 It is assumed for the purposes of this Article that police who obtain data from a cell phone are 
engaged in a search and are doing so without a warrant. The focus of this Article is whether the 
search is justified because it is incident to a lawful arrest.  
87 See United States v. Florez-Lopez, 670 F.3d 803 (7th Cir. 2012) (finding the search of a cell phone 
to be a trivial invasion); United States v. Murphy, 552 F.3d 405 (4th Cir. 2009) (using location 
rationale to find the warrantless search of a cell phone found on the arrestee's person was permitted); 
United States v. Finley, 477 F.3d 250 (5th Cir. 2007) (using location rationale to find the warrantless 
search of a cell phone on the arrestee's person was permitted and using container rationale to find 
that the cell phone was a type of container); People v. Diaz, 244 P.3d 501 (Cal. 2011) (using location 
rationale to find a warrantless search of a cell phone on the arrestee's person permitted); Hawkins v.  
State, 723 S.E.2d 924 (Ga. 2012) (using container rationale to find that a cell phone is similar to a
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a. The Location Rationale 

People v. Riley held that a search of Riley's cell phone incident to a 

lawful arrest was permissible without a warrant.88 In Riley, several men 

standing near Riley's car shot at the car of a rival gang member.89 Riley 
was implicated as one of the shooters. 90 Later that month, the police 

stopped Riley while he was driving and decided to impound his car upon 
finding he was driving with an expired license. 91 After Riley was 

arrested, the police searched the contents of a cell phone found on his 
person.92 The police then conducted an impound inventory search of the 
car, finding several loaded handguns and "indicia of gang affiliation." 93 

The California Court of Appeal focused on the location of the cell 

phone when it was found, noting that the "key question is whether 

Riley's cell phone was 'immediately associated' with his 'person' when 
he was stopped." 94 Because the court found it was immediately 
associated with his person, the exception was triggered regardless of 
"whether or not an exigency still existed." 95 

b. The Container Rationale 

In United States v. Finley,96 the Fifth Circuit found that a cell phone 

was a type of container on the arrestee's person akin to the cigarette pack 
in Robinson, and that the cell phone was consequently fully subject to a 

search incident to a lawful arrest.97 The court observed that it was well 
settled that such a search is within the exception but also qualifies as a 
reasonable search under the Fourth Amendment. 98 The court observed 

that the police are permitted to seek evidence to use at trial, and that the 

scope of such efforts includes containers found on the arrestee's person. 9 9 

closed container); Commonwealth v. Phifer, 979 N.E.2d 210 (Mass. 2012) (finding that a cell phone 
search is permitted when the phone was used as a component of the crime).  
88 No. D059840, 2013 WL 475242, at *6 (Cal. Ct. App. Feb. 8, 2013), review denied, No. S209350 

(Cal. May 1, 2013), cert. granted in part, 134 S. Ct. 999 (2014) (No. 13-132).  
89

Id at *1.  
90 

Id.  

91 Id. at *2.  
92 

Id. at *3.  

93 Id. at *1, *3. Ballistics testing confirmed that the bullets from the handguns matched the bullet 
casings found at the scene of the shooting. Id. at * 1.  
94 Id. at *6 (citing People v. Diaz, 244 P.3d 501, 505 (Cal. 2011)).  
95 Id.  

96 477 F.3d 250 (5th Cir. 2007).  
97 Id. at 259-60. The police arrested Finley as part of a drug bust; they searched Finley's person and 
seized a cell phone that was in his pocket. Id. at 253-54. A DEA Special Agent subsequently 
searched the phone's call records and text messages. Id. at 254.  
98 Id. at 259.  

99 Id. at 259-60.
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c. The Trivial Invasiveness Rationale 

In United States v. Flores-Lopez,100 the Seventh Circuit said the 
nature of the intrusion "might be so trivial that its seizure would not 
infringe the Fourth Amendment" at all and used pre-digital parallels such 
as diaries and address books to justify the search of a cell phone incident 
to lawful arrest. 10 1 Unconcerned by any privacy implications, the court 
noted, "[w]e are quite a distance from the use of the iCam to view what 
is happening in the bedroom of the owner of the seized cell phone." 1 o 2 

2. Prohibited Cell Phone Searches Incident to Lawful 
Arrest 

A number of other courts have held that the search of a cell phone 
is not automatically permitted under the incident to lawful arrest 
exception when the phone is on or near an arrestee because of the nature 
of the cell phone.  

a. The Cell Phone as a Type of Computer 

In United States v. Wurie, the defendant was arrested for selling 
drugs and was taken to the police station, where two cell phones, keys, 
and cash were found on him. 103 On one cell phone, there was an external 
caller ID screen that flipped open. 10 4 The phone was not a smartphone, 
meaning it had limited Internet connectivity and mini-computer 
capabilities. 105 The police observed that the phone was repeatedly 
receiving calls from a caller labeled "my house" according to what 
appeared on the external screen. 10 6 The officers opened the phone and 
pressed a button to access the phone's call log to determine the most 

100 670 F.3d 803 (7th Cir. 2012).  
101 Id. at 807 (denying the need for a cell phone-specific rule of law and asserting instead that 
because police are entitled to open and leaf through a diary or address book to ascertain the owner's 
address, "they should be entitled to turn on a cell phone to learn its number" or "to read the address 
book").  
12 Id.  
103 728 F.3d 1, 2 (1st Cir. 2013), cert. granted, 134 S. Ct. 999 (2014) (No. 13-212).  
104 Id.  
105 See id. (describing the phone as a "gray Verizon LG phone"). When the Supreme Court decides 
this case, the limited nature of this type of cell phone may be important since these phones do not 
have the same level of connectivity, informational storage capacity, or technological capacity as 
smartphones. See Transcript of Oral Argument at 13-14, Wurie, 134 S. Ct. 999 (No. 13-212) 
(suggesting that turning off wireless capabilities pre-search could be a limiting principle on a 
warrantless search of a cell phone incident to arrest).  
106 Wurie, 728 F.3d at 2.
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recent caller. 107 The officers typed the resulting phone number into the 
white pages phone directory to yield an address for the telephone 
number, which happened to be near where the defendant had parked his 
car. 108 The defendant moved to suppress the evidence resulting from the 
search of the cell phone. 109 The First Circuit focused on whether exigent 
circumstances existed to justify the search.1"4 Lacking those 
circumstances, the court reversed the denial of Wurie's motion to 
suppress and vacated his conviction. 11 " The court emphasized that a cell 
phone was far more than a mere container or wallet, saying: 

We suspect that the eighty-five percent of Americans who 
own cell phones ... would have some difficulty with the 
government's view that "Wurie's cell phone was 
indistinguishable from other kinds of personal possessions, 
like a cigarette package, wallet, pager, or address book, that 
fall within the search incident to arrest exception to the Fourth 
Amendment's warrant requirement." 11 2 

Significantly, the court described cell phones in general as 
specialized computers, noting that the immense storage capacity of 
Apple's iPhone 5, for example, was equivalent to "'four million pages of 
Microsoft Word documents."' 1 13 The court also referred to the origins of 
the Fourth Amendment in order to advance the specter of discretionary 
police dragnets within a person's cell phone: 

Just as customs officers in the early colonies could use writs 
of assistance114 to rummage through homes and warehouses, 
without any showing of probable cause linked to a particular 
place or item sought, the government's proposed rule would 
give law enforcement automatic access to "a virtual 
warehouse" of an individual's "most intimate communications 
and photographs without probable cause" if the individual is 
subject to a custodial arrest, even for something as minor as a 
traffic violation.1 15 

The court conceded that the Supreme Court has not distinguished 

Id.  
108 d.  
109 Id 

110 See id. at 13 (finding that a showing of exigent circumstances would permit a warrantless search 
of a cell phone incident to arrest in certain circumstances).  
1 1 Id. at 13, 14.  
112 Id. at 8 (citation omitted).  
13 Id.  
114 A writ of assistance, also known as a general warrant, "did not confine its reach to a particular 
person, place, or object but allowed its bearer to arrest, search, and seize as his suspicions directed." 
William J. Cuddihy, Fourth Amendment, Historical Origins of, in 3 ENCYCLOPEDIA OF THE 
AMERICAN CONSTITUTION 1098, 1098 (Leonard W. Levy & Kenneth L. Karst eds., 2d ed. 2000).  
115 Wurie, 728 F.3d at 9. The court went on to say, "We are reminded of James Otis's concerns about 
'plac[ing] the liberty of every man in the hands of every petty officer."' Id.
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between the types of items found in such searches or an item's "capacity 
to store private information"1 16 as a litmus test for legitimacy but said 
that the searches of cell phones are qualitatively different: 

In our view ... what distinguishes a warrantless search of the 
data within a modern cell phone from the inspection of an 
arrestee's cigarette pack or the examination of his clothing is 
not just the nature of the item searched, but the nature and 
scope of the search itself 117 

b. A Cell Phone Is Not a Container 

In State v. Smith,118 the Ohio Supreme Court found that a cell phone 
search did not trigger either of the dual rationales for such an 
exception and that the Robinson container conceptualization did not 
apply. 120 The court stated: 

Objects falling under the banner of "closed container" have 
traditionally been physical objects capable of holding other 
physical objects. Indeed, the United States Supreme Court has 
stated that in this situation, "container" means "any object 
capable of holding another object." 12 1 

c. Cell Phones Akin to Footlockers 

In United States v. Park,122 the court in the Northern District of 
California found that a cell phone within an arrestee's immediate control 

"6 Id 

"7 Id. The court compares the personal nature of information stored on a cell phone to that stored in 
one's home, both of which contain information regarding private thoughts and activities. Id. at 8.  
118 920 N.E.2d 949 (Ohio 2009).  
119 Id. at 955. The court explained that the evidence rationale were not triggered because, "[o]nce the 
cell phone is in police custody, the state has satisfied its immediate interest in collecting and 
preserving evidence and can take preventive steps to ensure that the data found on the phone are 
neither lost nor erased." Id. Moreover, the court stressed, "when the interests in officer safety and 
evidence preservation are minimized.. . this exception no longer applies." Id. at 952 (citing United 
States v. Chadwick, 433 U.S. 1, 15 (1977), abrogated on other grounds by California v. Acevedo, 
500 U.S. 565 (1991)).  
120 Id. at 954 (explaining that, to trigger the closed-container rule from Robinson, the container must 
be capable of holding a physical object).  
121 Id. (citing New York v. Belton, 453 U.S. 454, 460 n.4 (1981), abrogated by Davis v. United 
States, 131 S. Ct. 2419 (2011)). The court went on to explain, "[e]ven the more basic models of 
modern cell phones are capable of storing a wealth of digitized information wholly unlike any 
physical object found within a closed container. We thus hold that a cell phone is not a closed 
container for purposes of a Fourth Amendment analysis." Id.  
122 No. CR-05-375-SI, 2007 WL 1521573 (N.D. Cal. May 23, 2007).
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should be considered akin to a footlocker as in Chadwick.123 The court in 
Park stated, "modern cellular phones have the capacity for storing 
immense amounts of private information" 124 and consequently found that 
the dual rationales behind the exception to searches incident to lawful 
arrest had not been met: 

The searches at issue here go far beyond the original 
rationales for searches incident to arrest, which were to 
remove weapons to ensure the safety of officers and 
bystanders, and the need to prevent concealment or 
destruction of evidence.... Instead, the purpose was purely 
investigatory. Once the officers lawfully seized defendants' 
cellular phones, officers could have sought a warrant to search 
the contents of the cellular phones. 12 5 

d. Cell Phones Provide Remote Access to the Home 

In the Florida Supreme Court decision Smallwood v. State,126 the 
court looked at the potential for exposure and determined that the search 
of a cell phone is akin to giving the law enforcement officer a key to 
access the arrestee's home: 

Physically entering the arrestee's home office without a 
search warrant to look in his file cabinets or desk, or remotely 
accessing his bank accounts and medical records without a 
search warrant through an electronic cell phone, is essentially 
the same for many people in today's technologically advanced 
society.m 

The court then focused on the nature of the intrusion, saying, "[w]e 
refuse to authorize government intrusion into the most private and 
personal details of an arrestee's life without a search warrant simply 
because the cellular phone device which stores that information is small 
enough to be carried on one's person." 12 8 

123 Id. at *8; Chadwick, 433 U.S. at 13. The Chadwick Court held that it was unreasonable for federal 

agents to search a footlocker without a warrant because it was already under their "exclusive 
control." Id.  
124 Park, 2007 WL 1521573, at *8.  
s Id.  

126 113 So. 3d 724 (Fla. 2013).  
127 

Id. at 738.  

1
28Id.
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e. The Owner Has a Possessory Right in the Cell 
Phone 

Some courts have prohibited searches after focusing on aspects of 
phone searches other than invasion of privacy. For example, in 2012, the 
Seventh Circuit in United States v. Burgard12 9 permitted a cell phone to 
be seized but not searched incident to lawful arrest.130 The court treated 
the delayed application for a warrant as unreasonable and a violation of 
the owner's possessory rights in the seized object. 131 The court explained, 
"[t]he longer the police take to seek a warrant, the greater the 
infringement on the person's possessory interest will be. . . . But 
unnecessary delays also undermine the criminal justice process in a more 
general way: they prevent the judiciary from promptly evaluating and 
correcting improper seizures." 132 The court also pointed out that while 
there are no bright-line rules defining when a delay becomes 
unreasonable, "the Supreme Court has dictated that courts must assess 
the reasonableness of a seizure by weighing 'the nature and quality of the 
intrusion on the individual's Fourth Amendment interests against the 
importance of the governmental interests alleged to justify the 
intrusion."'13 3 This case. aptly illustrates the intersection and overlap 
between property and privacy rights.  

IV. WHY PRE-DIGITAL ANALOGUES Do NOT WORK 

The unifunctional, physical boundaries used in pre-digital cases
such as the walls of a phone booth-no longer appear to apply to 
multifunctional technology that can enhance the sensory perception of 
law enforcement.13 4 Consequently, as discussed above, courts have used 
an assortment of analogues to categorize cases that involve modern 
technological advances. These analogues draw many comparisons, which 
can lead to a variety of conclusions that are allegedly neutral and 
objective. This Part argues that the analogues often regress to pre-digital 

129 675 F.3d 1029 (7th Cir. 2012), cert. denied, 133 S. Ct. 183 (2012).  

"3 Id. at 1034-35.  
131 Id. at 1034 (distinguishing the seizure from the search itself, which affects privacy interests).  
3
2 Id.  

133 Id. (citing United States v. Place, 462 U.S. 696, 703 (1983)).  
134 That is, the contents of a cell phone may be used as evidence of illegal activity without a police 
officer needing to witness the activity with her own eyes. As explained by the Court in Kyllo v.  
United States, sense-enhancing technology provides for something "more than naked-eye 
surveillance," enhances "ordinary perception," or makes the otherwise imperceptible, perceptible.  
533 U.S. 27, 33, 38 n.5 (2001). For example, in United States v. Deans, law enforcement officers 
established a link between two defendants by searching the contents of a cell phone belonging to one 
of the defendants, rather than by seeing the two defendants together. 549 F. Supp. 2d 1085, 1093 (D.  
Minn. 2008), aff'd sub nom. United States v. Zeimes, - Fed App'x. -, 2014 WL 1673345 (8th Cir.  
Apr. 29, 2014).
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concepts such as physical walls and doors, providing a poor fit for 
comparison.13 5 

The judicial practice of comparing analogues is apparent in the 
realm of cell phone searches incident to lawful arrest. What is the proper 
analogue in the physical world for a cell phone, a digital device that 
seems to add features daily? It is clear that while cell phones are still 
called "phones," they are much more than that, and their functionality 
has grown in such a way that their telephonic capabilities play a 
diminishing role for some possessors. The nature of the comparison 
makes a difference, particularly when trying to locate these devices 
within a Fourth Amendment framework using case law from the 
pre-digital, physical world.  

A. Analogue #1: Physical Proximity 

The nexus or proximity approach provides the broadest and most 
abstract approach to analyzing cell phone searches incident to a lawful 
arrest.1 36 It is fully based on the pre-digital physical world, with reference 
to space and physical distance.137 This approach has the advantage of 
creating bright lines-if the object is within the wingspan of the arrestee, 
it may be searched without justification, as exemplified by Gant.'3 8 

The approach also offers the functional equivalent of the trespass 
test championed by Justice Scalia in Jones v. United States,139 which 
involved a GPS device placed on the defendant's car without a valid 
warrant, and which was decided based on the physical trespass 
involved. 140 However, in Olmstead v. United States,141 the Supreme 

135 For example, in his concurrence in United States v. Jones, Justice Alito bemoaned the use of 

earlier analogues to decide whether the use of twenty-first century surveillance techniques violated 
the Fourth Amendment. In Jones, the government attached a GPS device to the respondent's vehicle 
and monitored his movements for twenty-eight days. 132 S. Ct. 945, 948 (2012)' The majority found 
this to be a physical occupation of private property and held that it was a search within the meaning 
of the Fourth Amendment at the time of its adoption. Id. at 949. Justice Alito complained that the 
Court had decided the case using eighteenth century tort law because the government had engaged in 
"conduct that might have provided grounds in 1791 for a suit for trespass to chattels." Id. at 957 
(Alito, J., concurring) (emphasis added). He went on to upbraid the majority for claiming that a 
similar situation could have occurred in 1791-it would have, he writes, "have required either a 
gigantic coach, a very tiny constable, or both-not to mention a constable with incredible fortitude 
and patience."). Id. at 958 n.3.  
136 See supra note 65.  
137 See, e.g., Thornton v. United States, 541 U.S. 615, 630 (2004) (Scalia, J., concurring) 
(distinguishing the broad nexus approach from a narrow focus on concealment or destruction of 
evidence and explaining that "[t]here is nothing irrational about broader police authority to search 
for evidence when and where the perpetrator of a crime is lawfully arrested.") (emphasis added).  
138 The Court in Gant also makes it very clear that "[i]f there is no possibility that an arrestee could 
reach into the area that law enforcement officers seek to search, both justifications for the 
search-incident-to-arrest exception are absent and the rule does not apply." 556 U.S. 332, 339 (2009) 
(emphasis added).  
139 132 S. Ct. 945 (2012).  
140 Id. at 948-49.
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Court's trespass analysis led it to the conclusion, that wiretapping the 
telephone wires that run from a home to the outside world was not a 
violation of the Fourth Amendment because there was no actual "entry of 
the houses or offices of the defendants." 14 2 

The problem with this approach is that it provides no limits to the 
search of the objects within an arrestee's wingspan and does not provide 
any useful way of dealing with new multifunctional devices. That is, the 
proximity test overlooks the teachings of some Supreme Court cases by 
disregarding changing reality led by technological advances. 143 Some 
illustrations help explain this critique. If a person is arrested while 
standing near a desktop computer, would a full search of the contents of 
the computer, without any reasonable belief that the computer contains 
evidence, be lawful? If yes, would there be any limits on the search of 
photographs, e-mail, and web sites accessed by the user within the past 
year or several years? Perhaps most significantly, if the machine's data 
were stored on a cloud, meaning the data is in remote storage, could the 
police access the cloud as well as the device itself, if the device 
contained the password? 

Now suppose a phone has remote capacities, meaning it can access 
cameras and other machines remotely. Would those be subject to access 
as well? For example, security cameras can be placed in a home and 
remotely accessed on a cell phone. 144 Would a search of the phone permit 
the application to be activated and the inside of the home viewed, 
without any more justification than that the phone was found on a person 
during an arrest? 

Would discovery of passwords for social media such as Facebook 
allow the police to now access the Facebook page of the arrestee? 
Passwords serve as a form of key-does possessing this key give the 
police the power to access areas that are physically far away just because 
the key was on the arrestee? 

Further suppose that the device was password protected and the 
lock was activated. Would that make a difference in the search? What if 
it were fingerprint protected-could the police force individuals to open 
their own phones for a search? If a person were able to hit a button that 

141 277 U.S. 438 (1928), overruled by Katz v. United States, 389 U.S. 347 (1967), and Berger v.  
New York, 388 U.S. 41 (1967).  142 Id. at 464-66.  

143 See, e.g., Kyllo v. United States, 533 U.S. 27, 40 (2001) (addressing a new technological situation 
in finding that government monitoring of a private home with a device not in general public use is a 
presumptively unreasonable search); California v. Carney, 471 U.S. 386, 393 (1985) (addressing a 
new technological situation in finding that "the overriding societal interests in effective law 
enforcement justify an immediate search [of the defendant's motor home] before the vehicle and its 
occupants become unavailable.").  
144 For example, the Belkin Company Netcam can be plugged into a ubiquitous electrical outlet, and 
operated through a downloaded application. Kevin Parrish, Belkin Launches Wi-Fi Camera with 
Night Vision, TOM'S GUIDE (Apr. 24, 2013, 5:40 PM), http://www.tomsguide.com/us/NetCam-Wi
Fi-Camera-Infrared-night-vision,news-16974.html, <http://perma.cc/ZP8J-5UMH>. It provides not 
only daytime surveillance, but is equipped with infrared technology to permit night views as well. Id.  
Furthermore, it is equipped with a microphone to allow for real-time audio surveillance. Id.
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erased the data on the phone so that a police officer found nothing, would 
the act of erasure or attempted erasure provide a justification for the 
search? If the phone were erased, would the police be permitted to 
attempt to reconstruct the data on it? 

The pre-digital Fourth Amendment cases further show how 
technology undermines the proximity test. In California v. Ciraolo,145 the 
Court described a boundary for searches by reaffirming the doctrine of 
"open fields," which negated Fourth Amendment protection for areas 
that extended outside of a house into areas that might not be a field or 
even open. 14 6 Significantly, the Court looked at the physically 
unobtrusive manner in which the officers' observations took place, 
noting that the officers could see marijuana plants on the defendant's 
private property with the naked eye.14 7 This doctrine essentially limited 
the right of privacy where private property was exposed to the public. 14 8 

The Court also distinguished the part of the property directly surrounding 
a house called the "curtilage," which is presumptively private. 14 9 What if 
a cell phone had photos of the interior of the house or curtilage on it-are 
those areas no longer private? Could the police use those photos to then 
get a warrant on a different issue than the arrest to enter the house and 
curtilage? 

These questions reveal that unifunctional analysis from the days of 
physical surveillance and first-hand sensory perception are distorted and 
sometimes fully eclipsed by advancing technology. 150 

B. Analogue #2: Robinson Containers 

This analogue treats a cell phone like the cigarette pack in 
Robinson-as a container, it is fully within the automatic search zone of 

145 476 U.S. 207 (1986) (involving the aerial observation of marijuana plants growing in the 
defendant's fenced yard).  
146 Id. at 213 (stressing that Fourth Amendment protections of the home have never extended to 
those parts of an individual's property viewable from "public thoroughfares," including situations 
where an "individual has taken measures to restrict some views of his activities.").  
147 Id. (noting that the observations "took place within public navigable airspace.").  
148 Id. ("'What a person knowingly exposes to the public, even in his own home or office, is not a 
subject of Fourth Amendment protection."' (quoting Katz v. United States, 389 U.S. 347, 351 
(1967))).  
149 The Court explained curtilage as "the area to which extends the intimate activity associated with 

the sanctity of a man's home and the privacies of life" and an area "intimately linked to the home, 
both physically and psychologically, where privacy expectations are most heightened." Id. at 212-13 
(citations omitted) (internal quotation marks omitted).  
150 United States v. Knotts, for example, offered the Supreme Court an opportunity to look at the 
government use of beepers to track private individuals in public. 460 U.S. 276 (1983). The Court 
found that monitoring beeper signals did not invade "any legitimate expectation of privacy" and, 
therefore, was "neither a 'search' nor a 'seizure' within the contemplation of the Fourth 
Amendment." Id. at 285. The Court held that because direct, visual surveillance would have revealed 
the same facts, the use of the beeper did not alter the defendant's expectation of privacy in any way.  
Id. at 282.
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police when accomplished incident to a lawful arrest. To some extent, 
smartphones are containers-they contain hardware circuitry, as well as 
thousands of documents, photos, and other bits of information. Thus, the 
transition from the Robinson idea of a physical container that could 
contain contraband or a weapon to the idea of the phone as a data storage 
device appears to be consistent.  

The problem with this approach is that while cell phones are 
technically containers, they are not functional containers.151 That is, they 
generally are not used by the possessor to contain other physical items, 
like a backpack or wallet would. While the rhetorical statement is that 
the device "contains" information-e-mail, documents, videos, photos, 
etc.-these do not exist in any physical form, but exist via code.  
Furthermore, while trickery and deception could be applied to disguise a 
container (or weapon) as a cell phone, 152 the object's overwhelming 
usage is as a multifunctional, communications tool.  

C. Analogue #3: Chadwick Footlockers 

In Chadwick, the Court found: 

Once law enforcement officers have reduced luggage or other 
personal property not immediately associated with the person 
of the arrestee to their exclusive control, and there is no longer 
any danger that the arrestee might gain access to the property 
to seize a weapon or destroy evidence, a search of that 
property is no longer an incident of the arrest. 15 3 

Phones are like Chadwick footlockers in that once securely within 
government possession, they are neither likely to create an imminent 
danger of harm to the police nor is any evidence in danger of imminent 
destruction.154 This concept is also applicable when a cell phone is 
password protected, fingerprint protected, or otherwise locked.  

The problem with this approach is that the analogy only goes so far.  
The capabilities of a cell phone as a container far outstrip those of a 
footlocker, and the kinds of activities and contents available on a phone 

151 Cell phones "contain" hardware circuitry, boards, SD cards, and a battery within their shells.  
152 Fake phones could, of course, be hollowed out to serve as disguised containers of contraband and 
other material.  
153 United States v. Chadwick, 433 U.S. 1, 15 (1977), abrogated in part by California v. Acevedo, 
500 U.S. 565 (1991).  
154 When the primary concern of law enforcement is to preserve evidence, there are alternatives to 
immediately searching the phone: it can be placed in a Faraday bag or cage, which is "essentially an 
aluminum-foil wrap ... which isolates the cell phone from the phone network and from Bluetooth 
and wireless Internet signals." United States v. Flores-Lopez, 670 F.3d 803, 809 (7th Cir. 2012). In 
most cases, law enforcement could also simply turn the phone off or remove its battery. So long as 
one of these measures is taken, the phone is generally safe from being remotely wiped. See 
Transcript of Oral Argument, supra note 105, at 47-49.
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cover a huge range; that is, a cell phone is both qualitatively and 
quantitatively different from a conventional storage container.  

Further, the cell phone might indeed be a part of the crime for 
which the suspect was arrested, such as selling drugs; in that 
circumstance, it should be subject to search. In People v. Diaz,'55 for 
example, the defendant was arrested after driving a car allegedly 
shepherding buyers of drugs to the seller. 156 The defendant denied any 
involvement.157 However, after the police viewed the suspect's phone, 
they found a message stating, "6 4 80," which they believed was code for 
a drug sale: "[s]ix pills of Ecstasy for $80."158 After the police confronted 
the defendant with this new information, he confessed. 15 9 

D. Analogue #4: Automobiles 

When one looks for advancing technology that transforms Fourth 
Amendment analysis, one need look no further than the automobile, 
which also transformed much of society during its development. That is, 
like cell phones, innovations relating to automobiles directly involved 
connectivity and changed how the masses travel. 160 The innovations also 
extended to mass production techniques,161 as well as efficiencies and 

styling,162 so that it became a staple for the twentieth century American 
family.163 Particularly in the area of criminal procedure and Fourth 
Amendment analysis, the automobile has played a large role in twentieth 
century development of the search and seizures incident to arrest 
doctrine. Since so many initial contacts and subsequent arrests occur 
between police and citizens in and relating to automobiles, the doctrine 
was forced to create structures dealing with what was permissible and 
what was not within this specific context.  

The Supreme Court has created its own case law specific to auto 
searches addressing topics such as what areas could be searched and 
what contents within the car could be reached. Carroll v. United 

155 244 P.3d 501 (Cal. 2011).  

1
56 Id. at 502.  
57 Id. at 502-03 (internal quotation marks omitted).  
158 Id.  

159 Id.  
160 See supra note 20 and accompanying text; see also Automobiles, HISTORY (2010), 
http://www.history.com/topics/automobiles, <http://perma.cc/Y9W4-JRUG> ("The automobile 
changed the architecture of the typical American dwelling, altered the conception and composition 
of the urban neighborhood, and freed homemakers from the narrow confines of the home. No other 
historical force has so revolutionized the way Americans work, live, and play.").  
161 Id. ("Committed to large-volume production of the Model T, Ford innovated modern mass 
production techniques at his new Highland Park, Michigan, plant, which opened in 1910.").  
162 Id. (General Motors "innovated planned obsolescence" and introduced a "largely cosmetic annual 
model change").  
163 Id. While the automobile was developed in both Europe and the United States in the late 1800s, 
the vehicle developed for the masses in the United States. Id.
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States,164 decided in 1925, was one of the first cases to note the 
distinction between a search of a house and a search of an automobile for 
contraband. 165 The Court observed that the Fourth Amendment prohibits 
only unreasonable searches and that a search of a car, if probable cause 
exists, could be reasonable even without a warrant. 166 

The special development of case law in the Supreme Court 
occurred with searches of vehicles incident to arrest, starting with Belton 
and leading to Gant. Some suggest that cell phones are a transformative 
technology akin to automobiles and should be treated similarly. 167 The 
approach taken by the Supreme Court to automobiles generally
requiring reasonable suspicion to stop and probable cause to search-and 
to searches incident to the arrest of persons in automobiles, provides a 
framework for use in the detention and search of cell phones. 168 

Professor Orin Kerr aptly suggests that the Supreme Court adjust its 
doctrine to changing facts in order to moderate the balance of power 
between the government and the individual; for that reason, he argues, 
automobile-specific rules were made to fit existing Fourth Amendment 
doctrine.169 Automobiles were transformational not only because they 
provided a new and upgraded form of transportation, but also because 

164 267 U.S. 132 (1925).  
165 Id at 147.  

'
66 Id. at 149.  
167 While some commentators might object to fact-specific rules under the Fourth Amendment, 
Professor Orin Kerr has offered a thoughtful rebuttal: 

How can we justify one rule for physical evidence and another rule for digital 
evidence? I have two answers. The first is that technology-specific rules can be 
appropriate when technologies create recurring facts. Within Fourth Amendment law, 
the automobile provides the obvious example. A large chunk of Fourth Amendment 
doctrine concerns automobile-specific rules. Examples include the automobile 
exception to the warrant requirement, rules on when automobiles can be stopped, 
when passengers can be ordered out of the car, and when cars can be searched 
incident to a driver's arrest. ... Second, whether technology-specific rules appear 
natural or awkward depends on [where] along the technology timeline you look.  

Kerr, supra note 6, at 407.  
168 Professor Kerr provides a provocative and thoughtful comparison: 

In my view, sensible guidance for new rules governing the search of digital storage 
devices incident to arrest is provided by existing doctrine on searching automobiles in 
those circumstances. Like cell phones, cars are mobile. And like cell phones, cars can 
store a great deal of personal information. As the Court recognized in Arizona v.  
Gant, allowing a complete search of a car as a routine matter whenever the driver has 
been arrested permits a search far beyond the rationales of the exception. Under Gant, 
officers can search the car only in two circumstances: first, "when the arrestee is 
unsecured and within reaching distance of the passenger compartment at the time of 
the search," and second, when "it is reasonable to believe evidence relevant to the 
crime of arrest might be found in the vehicle." 

Kerr, supra note 6, at 406.  
169 Orin S. Kerr, An Equilibrium Adjustment Theory of the Fourth Amendment, 125 HARv. L. REV.  
476, 480, 506 (2011) (asserting that Carroll v. United States, for example, was "all about 
equilibrium-adjustment," which he describes as "a judicial response to changing technology and 
social practice [when] new tools and new practices threaten to expand or contract police power in a 
significant way.").
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they served as advantageous transport tools for criminals, thereby 
facilitating crime. 170 This was especially true during Prohibition, when 
cars provided the primary means of transport for illicit alcohol. 17 1 

Consequently, cars lost some of the privacy that had previously 
enveloped them. 172 

The problem with this approach is that there are important 

differences between automobiles and cell phones. Cell phones are not 

used to commit crimes or to transport contraband in as central a manner 

as automobiles were in the past, although phone calls and text messaging 
are indeed sometimes used to facilitate crimes, such as drug deals.17 3 

Rather, cell phones are better viewed as multifunctional tools, doing 
many more things than the automobile, which is still primarily used for 

transportation purposes. Further, the automobile is a more conventional 
storage container, with a trunk and glove box specifically designed for 

the storage of physical things. While the rationale of Gant can be readily 
transferred to cell phone searches incident to a lawful arrest, it does not 

mean that phones are just like automobiles and should be treated 
similarly.174 

E. Analogue #5: Houses 

The search of cell phones can be analogized with searches of 

individual homes in that phones are used to shelter important possessions 
(information) from the rest of the world, have different rooms or icons, 

and contain applications and folders with multiple functions.  
Smartphones are also set up to support the user's daily life, such as 

locating food, housing, and jobs. In addition, a phone can paint an 

intimate picture of the phone's owner if an interloper is permitted to 

rummage through it.175 A phone may reveal who the owner's associates 
are, what items are on his calendar, what doctors he is seeing, what 
medications he is taking, and what social media he is on.  

The problem with this analogy is that for all of the similarities to a 

170 Id. at 503-04.  
171 Id. at 504.  
1721 d. at 507.  

173 See, e.g., United States v. Flores-Lopez, 670 F.3d 803, 804 (7th Cir. 2012) (illicit drug sale 
conspiracy); United States v. Barret, 10-CR-809 (S-4) KAM, 2012 WL 171321, at *1 (E.D.N.Y.  
2012) (marijuana trafficking conspiracy); United States v. Gomez, 807 F. Supp. 2d 1134, 1139 (S.D.  
Fla. 2011) (conspiracy to import cocaine).  
174 The Court in Gant explained, "circumstances unique to the automobile context justify a search 

incident to a lawful arrest when it is reasonable to believe that evidence of the offense might be 
found in the vehicle." 556 U.S. 332, 335 (2009).  
175 Case law suggests that using this analogue would restrict warrantless searches incident to arrest to 

prevent such privacy encroachments. See, e.g., Payton v. New York, 445 U.S. 573, 590 (1980) 
("[T]he Fourth Amendment has drawn a firm line at the entrance to the house. Absent exigent 

circumstances, that threshold may not reasonably be crossed without a warrant."); see also supra 
note 10 and accompanying text.
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house, people do not live in their phones and phones are just as likely to 
be accessed on a crowded plane as in a private location with a closed 
door. While our "head-down" society shows that people in many ways 
are completely preoccupied with their phones, phones are not a 
home-substitute.  

V. USING FUNCTION OVER FORM TO EVALUATE FOURTH 
AMENDMENT SEARCH OF A CELL PHONE INCIDENT TO A 
LAWFUL ARREST 

"[L]aw [is a] ... distinctive manner of imagining the real. "176 

Factual changes ought to be embraced by the law, particularly the 
pluralism created by regular technological advances. 17 7 This pluralism
or multiple realities-can in turn create local structures or frameworks 
that focus on a specific applicable context, and thereby delineate how 
people behave based on actual facts. 178 Trying to fit the existence of 
smartphones into an earlier reality that focuses on form provides for a 
bad fit and, generally, bad results. The analogues above illustrate how the 
continued reliance on outdated facts diminishes and eviscerates the 
parallels. Yet, an alternative protocol exists that embraces local 
structures.  

A. Defining Multifunctionality 

Multifunctional evaluation recognizes the need for legal analyses to 
assess the facts created and distorted by advancing technologies and the 
new local structures they create. These structures include local cultures, 
such as video games and their followers, people who use Instagram and 
Twitter, and those who have online relationships. A legal framework of 
local structures embraces a "new realities principle." That is, instead of 
attempting to utilize a unified legal theory such as trespass or proximity, 
a legal framework using local structure looks at factors, such as: police 
discretion and intent; the nature, scope, and aggregation of the 
enhancement of physical perception; and the degree and nature of 

176 Clifford Geertz, Fact and Law in Comparative Perspective, in LOCAL KNOWLEDGE: FURTHER 
ESSAYS IN INTERPRETIVE ANTHROPOLOGY 167, 173 (3rd ed. 2000) ("[T]he 'law' side of things is 
not a bounded set of norms, rules, principles, values, or whatever from which jural responses to 
distilled events can be drawn, but part of a distinctive manner of imagining the real.").  
177 Pluralism is "a theory that there are more than one or more than two kinds of ultimate reality." 
MERRIAM-WEBSTER, http://www.merriam-webster.com/dictionary/pluralism, <http://perma.cc/KY 
34-VGMD>.  
178 As opposed to universalist structures, which are based on a one-size-fits-all approach and ignore 
specific facts.
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intrusiveness.  

B. Applying a Multifunctional Test 

To apply multifunctionality in the context of searches of cell 
phones incident to lawful arrest, focusing on the various facts associated 
with the arrest will be important, including: what the police accessed; the 
type of cell phone; the intent and discretion exercised by the police; and 
the nature and degree to which the police enhanced their physical 
perception by accessing the cell phone.  

Justice Scalia's description of the bright-line rule for automobile 
searches incident to lawful arrest mirrors the current debate over cell 
phone searches: 

[I]n our search for clarity, we have now abandoned our 
constitutional moorings and floated to a place where the law 
approves of purely exploratory searches of vehicles during 
which officers with no definite objective or reason for the 
search are allowed to rummage around in a car to see what 
they might find. 179 

Several cases provide a glimpse of how this issue can be aptly 
handled through the use of a multifunctional evaluation and local 
structures.  

1. Using Existing Precedent as a Foundation 

a. Kyllo v. United States 

Kyllo v. United States180 was the Court's first advancing technology 
case on the cusp of the digital age. While the Court appeared ready to 
confront the reality-changing nature of the infrared technology involved, 
it was not ready to provide an assessment of how much technology 
enhancement of perception would render police action a search: 

The present case involves officers on a public street engaged 
in more than naked-eye surveillance of a home. We have 
previously reserved judgment as to how much technological 
enhancement of ordinary perception from such a vantage 

179 Thornton v. United States, 541 U.S. 615, 628 (2004) (Scalia, J., concurring) (quoting United 

States v. McLaughlin, 170 F.3d 889, 894 (9th Cir. 1999) (Trott, J., concurring) (internal quotation 
marks omitted)).  
180 533 U.S. 27 (2001).
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point, if any, is too much. While we upheld enhanced aerial 
photography of an industrial complex in Dow Chemical, we 
noted that we found "it -important that this is not an .area 
immediately adjacent to a private home, where privacy 
expectations are most heightened."1 8 ' 

Instead, the Court had a familiar locus to wrap its opinion around
government invasiveness of a house: 

We think that obtaining by sense-enhancing technology any 
information regarding the interior of the home that could not 
otherwise have been obtained without physical "intrusion into 
a constitutionally protected area," constitutes a search-at 
least where (as here) the technology in question is not in 
general public use.182 

The Court recognized the power of advancing technology to create 
new ways to access the interior of a house, regardless of the lack of 
physical intrusion of the police.' 83 Yet, the Court qualified its 
admonitions by stating that the determination about whether the 
information is obtained via a "search" is dependent in part on whether 
the technology is in "general public use."184 This qualifier has the 
potential to marginalize the meaning of privacy as it applies to the use of 
technology to conduct searches and to the search of technologies such as 
smartphones and smart watches, which are already widely used in our 
society.  

b. California v. Carney 

California v. Carney'85 shows how the Court often handles 
multifunctionality by shifting to unifunctionality whenever it can. In 
Carney, the Court had to decide whether to treat a recreational vehicle 
(RV)-"a fully mobile 'motor home"'-as an automobile, a home, or as 
a combination of the two for purposes of a search.186 The Court 
considered the advance in technology as part of its analysis,'8 7 which is 
exactly what it should do when technology provides new cultural 
realities and facts. Ultimately, however, the Court chose to focus on the 
RV's use as a vehicle specifically in classifying it within the automobile 

181 Id. at 33 (citation omitted).  
182 

Id. at 34 (citation omitted).  
183 Id. at 34-35 (discussing a "directional microphone" and "satellite capable of scanning from many 
miles away").  
184 Id at 34.  
185 471 U.S. 386 (1985).  
186Id. at 387, 393.  
187 See id. at 393 ("In our increasingly mobile society, many vehicles used for transportation can be 
and are being used not only for transportation but for shelter, i.e., as a 'home' or 'residence."').
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category.188 

Carney may provide an appropriate analogy for courts that choose 

to treat cell phones as simply telephonic evidence on the arrestee's 

person.1 8 9 Yet, when carried as multifunctional computers, they ought to 

be protected as a computer. 190 When used in a criminal enterprise-to 

call customers in a drug ring, for example-and accompanied by the 

reasonable suspicion they are being used as such, phones should be 

subject to search incident to lawful arrest. This analysis is similar to the 

one the Court used in Gant, to allow searches when the police have a 

reasonable suspicion that evidence relating to the arrest will be recovered 
in the automobile. 19 1 

c. United States v. Cotterman 

United States v. Cotterman192 offered the Ninth Circuit different 

ways to approach a border search of electronic equipment. 19 3 While 

border searches are generally presumptively reasonable and do not 

require individualized suspicion of criminal activity,194 the search of 

electronic equipment could be swallowed up by the border location or be 

viewed as creating a different test, with the electronic device triggering a 

188 However, the Court seemed to provide an exemption for vehicles not "readily capable" of "being 

used on the highways," and "found stationary" in a place normally "used for residential purposes
temporary or otherwise." Id. at 392.  
189 Id. at 393-94. The Court in Carney explained, "Our application of the vehicle exception has 

never turned on the other uses to which a vehicle might be put." Id. at 394 (emphasis added). Other 

courts have similarly declined to look at all the capabilities of a cell phone, choosing instead to treat 
them as devices primarily used to make and receive telephone calls. See, e.g., United States v.  

Flores-Lopez, 670 F.3d 803, 809-10 (7th Cir. 2012) (upholding a search of a cell phone for the 
limited purpose of obtaining the cell phone number, which was used to subpoena call history 

records); United States v. Fuentes, 368 F. App'x 95, 99 (11th Cir. 2010) (permitting the search of 
cell phone's contact list to obtain the name and phone number of a co-conspirator); United States v.  
Murphy, 552 F.3d 405, 407-08, 412 (4th Cir. 2009) (permitting the initial search of a cell phone to 
retrieve phone numbers of people who could corroborate the defendant's identity).  
190 See, e.g., State v. Smith, 920 N.E.2d 949, 955 (Ohio 2009) (drawing an analogy between cell 

phones and computers-which "are entitled to a higher expectation of privacy"-and holding that 
because a person has a similarly high expectation of privacy with regards to the contents of a cell 
phone, a search warrant is required once the cell phone is under the exclusive control of law 

enforcement).  
191 Arizona v. Gant, 556 U.S. 332, 343 (2009).  
192 709 F.3d 952 (9th Cir. 2013), cert. denied, 134 S. Ct. 899 (2014).  
193 Id. at 967 ("International travelers certainly expect that their property will be searched at the 

border. What they do not expect is that, absent some particularized suspicion, agents will mine every 
last piece of data on their devices or deprive them of their most personal property.").  

194 Id. at 957 ("Although courts have long recognized that border searches constitute a 'historically 
recognized exception to the Fourth Amendment's general principle that a warrant be 

obtained,' ... reasonableness remains the touchstone for a warrantless search. Even at the border, we 
have rejected an 'anything goes' approach." (quoting United States v. Ramsey, 431 U.S. 606, 621 

(1977)). In Ramsey, the Court held that international border searches are reasonable "pursuant to the 

long-standing right of the sovereign to protect itself by stopping and examining persons and property 
crossing into this country." 431 U.S. at 616.
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functional analysis. 195 

When Cotterman entered the United States from Mexico, his two 
laptop computers and digital camera were taken 170 miles away and the 
contents forensically searched without a warrant; consequently, 
pornographic pictures of children were found. 19 6 In a rehearing en banc, 
the Ninth Circuit found that the warrantless forensic search of 
Cotterman's electronic devices would have violated his rights under the 
Fourth Amendment absent "a showing of reasonable suspicion." 19 7 The 
court stated, "A person's digital life ought not be hijacked simply by 
crossing a border" and imposed a reasonable suspicion standard for 
follow-up searches such as the one that occurred. 198 

The court observed that while a suitcase provided a person with the 
opportunity to pack a limited amount of belongings, people can now 
store an extensive amount of their personal information on portable 
devices like smartphones, laptops, and tablets.19 9 Regarding the forensic 
nature of the search, the court explained, "It is as if a search of a person's 
suitcase could reveal not only what the bag contained on the current trip, 
but everything it had ever carried." 20 0 The court ultimately held that a 
reasonable suspicion standard for forensic searches protects travelers 
from a "computer strip search" every time they need to lawfully cross the 
border.201 Interestingly, the court found that password protection does not 
in and of itself give rise to reasonable suspicion, but is relevant in the 
totality of circumstances analysis. 202 

2. The Predictability of a Multifunctional Fourth 
Amendment Analysis 

Given the rapid development of technology, existing precedent 
provides but a rough guide to future analyses. These analyses, though, 
can still be predictive and general, while incorporating the understanding 
that circumstances matter, along with cultural and factual realities. The 
analyses would simply be based on the existing facts created by the new 
data sets or technological advances. Judicial evaluations would still be 
based on essential themes consistent with the text and intent of the 
Fourth Amendment, namely: (1) the invasiveness, duration, and intent of 

195 The Cotterman court did, in fact, emphasize that "[i]t is the comprehensive and intrusive nature of 
a forensic examination-not the location of the examination-that is the key factor triggering the 
requirement of reasonable suspicion here." 709 F.3d at 962.  
196 Id. at 958-59.  

197 Id. at 968.  
198 Id. at 965-66. The court's analysis rested on the reasonableness of the search, "paying particular 
heed to the nature of the electronic devices and the attendant expectation of privacy." Id. at 964.  
199 Id.  
200 Id. at 965.  
201 Id. at 966, 967-68.  
202 Id. at 969.
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the government conduct;203 and (2) the nature, exposure, and impact of 
the invasion. 204 

The requirement of at least a legitimate and articulable suspicion of 
criminal wrongdoing to search a cell phone, without any circumstantial 
suspicion that it would contain evidence relating to the crime, is 
consistent with Kyllo, which, while concerning a house, warned against 
seemingly innocuous invasions that reveal very personal and private 
information. This approach is also consistent on a broader scale with the 
abhorrence of writs of assistance, which are metaphorically viewed as 
fishing expeditions. 205 

In sum, it is not simply the access to or the aggregation of data by 
the government that matters, but the way these data sets can be analyzed 
and then used with no expiration date. 206 Without checks and balances, 
and a clear distinction between the public and private domains, the 
private domain will shrink to an incredibly small size.20 7 

3. When Searches of Devices Are Justified 

Under a multifunctional approach, circumstances will sometimes 
justify cell phone searches incident to a lawful arrest. For example, stun 
guns can be disguised as cell phones,208 and flash mobs are often 
arranged with the cell phone serving as the organizing lynchpin via text 
messaging.209 In addition, criminals can make calls integral to the 

203 See generally United States v. Chadwick, 433 U.S. 1 (1977) (holding that if seized property is 
within exclusive control of law enforcement, warrantless search is impermissible), abrogated on 
other grounds by California v. Acevedo, 500 U.S. 565 (1991); Chimel v. California, 395 U.S. 752 
(1969) (finding that dual rationales of officer safety and protection of evidence justify search 
incident to arrest), abrogated by Davis v. United States, 131 S. Ct. 2419 (2011); United States v.  
Burgard, 675 F.3d 1029, 1033 (7th Cir. 2012), cert. denied, 133 S. Ct. 183 (2012) (holding that 
delayed search will impact owner's possessory rights and may be considered impermissible); United 
States v. Flores-Lopez, 670 F.3d 803 (7th Cir. 2012) (holding that targeted search is permissible 
trivial invasion); State v. Smith, 920 N.E.2d 949 (Ohio 2009) (holding that if no Chimel exigency 
exists, warrantless search is impermissible).  
204 See generally United States v. Jones, 132 S. Ct. 945 (2012) (noting that cell phones contain 
exceedingly private and personal information); Kyllo v. United States, 533 U.S. 27 (2001) 
(reiterating that the interior of one's home is a constitutionally protected space); Cotterman, 709 
F.3d 952 (requiring that reasonable suspicion threshold must be met); Smallwood v. State, 113 So.  
3d 724 (Fla. 2013) (finding that search of a cell phone is akin to giving law enforcement a key to 
one's home, revealing private and personal details).  
205 See, e.g., Maryland v. Garrison, 480 U.S. 79, 84 (1987) (emphasizing that the purpose of the 
Fourth Amendment's particularity requirement is to limit searches to "the specific areas and things 
for which there is probable cause to search," thereby ensuring that "the search will be carefully 
tailored to its justifications, and will not take on the character of the wide-ranging exploratory 
searches the Framers intended to prohibit.").  
206 See supra notes 21, 49 and accompanying text.  
207 See supra note 21 and accompanying text.  
208 See, e.g., Cell Phone Stun Guns, HOME SECURITY SUPER STORE, http://www.thehome 

securitysuperstore.com/self-defense-stun-guns-cell-phone-stun-guns-sub=39, <http://perma.cc/BQ87 
-63AE>.  
209 See Sunil Bhave, Warrantless Cell Phone Searches in the Age of Flash Mobs, 12 CONN. PUB. INT.  

L.J. 263, 264-65 (2013) (examining the constitutionality of searching the contents of cell phones
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commission of a crime using a cell phone. When these and similar 
situations arise, there is ample justification to search the phone to protect 
officer safety, to interdict an ongoing crime, or to preserve evidence.  

Even if there is reasonable suspicion that the phone was a tool of 
criminal activity, local structure analysis provides guidance about the 
scope of subsequent searches. For example, if a cell phone is believed to 
have been recently used as part of illicit drug sales, reasonable suspicion 
should allow a search only so far as the suspicion extends. If the 
suspicion is that the phone was used to text a drug seller or buyer, then 
only the text component should be accessed. If it is reasonably believed 
the phone was used to call a co-conspirator, then only the recent phone 
call numbers should be accessed, not the texts.  

VI. CONCLUSION 

Cell phones and other multifunctional devices are helping to 
reshape realities in the twenty-first century. Unlike the physical world of 
walls and doors, new smart devices are separating form and function. In 
Wurie and Riley, the Supreme Court has the opportunity to reshape and 
update the Fourth Amendment exception for searches incident to a lawful 
arrest. Even if the Katz test of reasonable expectation of privacy 
survives these cases, it is unavoidable that a cell phone is no longer just a, 
phone, but rather many things wrapped up in one object. It is not simply 
waxing poetic to say that a cell phone is a portal into its owner's past, 
present, and future-a big picture window into intimacies, secrets, and 
yards of information. Consequently, to properly assess searches of cell 
phones, the Court should apply a multi-pronged analysis that considers 
function as well as pre-digital form, including factors such as the nature 
and extent of the invasiveness of the government's actions, the specific 
articulable purpose of the government's conduct, and the basis for the 
arrest. While a search incident to a lawful arrest is firmly based on the 
dual rationales of safeguarding the arresting officer and protecting 
against the imminent destruction of evidence, searching a cell phone 
generally does not raise either rationale unless there is a particular basis 
for believing one of the rationales is implicated. While 
specific exceptions exist, the cell phone generally should not be 
analogized to a Robinson container, an Edwards paint chip, or a Chimel 
possession. Instead, the Supreme Court should take a position that 
engages the digital age.

incident to lawful arrest within the context of flash mobs and positing that these searches are 
necessary to protect officer safety because cell phone communications can be used to call for an 
ambush of law enforcement).
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I. INTRODUCTION AND OVERVIEW 

In the eagerly anticipated but anticlimactic decision in Fisher v.  
University of Texas at Austin,' the United States Supreme Court held that 
the United States Court of Appeals for the Fifth Circuit did not correctly 
apply the strict scrutiny standard of judicial review in assessing the 
constitutionality of the university's race-conscious undergraduate 
admissions process. 2 By a 7-1 vote, the Court concluded that the Fifth 
Circuit "did not hold the University to the demanding burden of strict 
scrutiny" 3 articulated in Grutter v. Bollinger4 and in Justice Lewis F.  

* Alumnae Law Center Professor of Law, University of Houston Law Center. J.D., University of 
Pennsylvania Law School; B.A., Wilberforce University. The author acknowledges and is thankful 
for the research support provided by the Alumnae Law Center donors and the. University of Houston 
Law Foundation.  
1133 S. Ct. 2411 (2013).  

2 Id. at 2421-22.  
3 Id. at 2414.  
4 539 U.S. 306 (2003).
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Powell Jr.'s opinion in Regents of the University of California v. Bakke.5 

Justice Anthony M. Kennedy's majority opinion determined that the 
Fifth Circuit "confined the strict scrutiny inquiry in too narrow a way by 
deferring to the University's good faith in its use of racial classifications" 
and instructed the court of appeals to "assess whether the University has 
offered sufficient evidence that would prove that its admissions program 
is narrowly tailored to obtain the educational benefits of diversity."6 

"The reviewing court must ultimately be satisfied that no workable 
race-neutral alternatives would produce the educational benefits of 
diversity." 7 

Joining the Court's opinion, a concurring Justice Clarence Thomas, 
an avowed originalist, agreed that the Fifth Circuit did not properly apply 
strict scrutiny to the university's "use of racial discrimination in 
admissions decisions." 8 Moving beyond the Court's holding, and 
presenting an extensive critique of race-conscious affirmative action, he 
argued that Grutter should be overruled.9 

Conspicuously absent from Justice Thomas's Fisher concurrence is 
any reference to originalism10 and an application of that interpretive 

' 438 U.S. 265 (1978).  
6 Fisher, 133 S. Ct. at 2421.  
7 Id. at 2420. The sole dissenter, Justice Ruth Bader Ginsburg, argued that "the University has taken 
care to follow the model approved by the Court" in Grutter and that the Fifth Circuit's "judgment, 
trained on this Court's Bakke and Grutter pathmarkers, merits our approbation." Id. at 2433, 2434 
(Ginsburg, J., dissenting).  
8 Id. at 2422 (Thomas, J., concurring).  
9 Id.  
10 See generally ROBERT W. BENNETT & LAWRENCE B. SOLUM, CONSTITUTIONAL ORIGINALISM: A 
DEBATE (2011); ROBERT BORK, THE TEMPTING OF AMERICA (1990); JOSEPH M. LYNCH, 
NEGOTIATING THE CONSTITUTION: THE EARLIEST DEBATES OVER ORIGINAL INTENT (1999); 
JOHNATHAN O'NEILL, ORIGINALISM IN AMERICAN LAW AND POLITICS: A CONSTITUTIONAL 
HISTORY (2005); ORIGINALISM: A QUARTER-CENTURY OF DEBATE (Steven G. Calabresi ed., 2007); 
Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of United States Federal 
Courts in Interpreting the Constitution and Laws, in A MATTER OF INTERPRETATION: FEDERAL 
COURTS AND THE LAW 3, 37-48 (Amy Guttman ed., 1997); Vasan Kesavan & Michael Stokes 
Paulsen, The Interpretive Force of the Constitution's Secret Drafting History, 91 GEO. L.J. 1113 
(2003); Gary Lawson & Guy Seidman, Originalism as a Legal Enterprise, 23 CONST. COMMENT. 47 
(2006).  

"Originalism comes in many flavors; varied distinct theses are fairly described as 'originalist' in 
tighter or looser senses." Mitchell N. Berman, Originalism is Bunk, 84 N.Y.U. L. REV. 1, 8 (2009).  
The objects of originalist analysis and the various methodologies of originalism include the original 
intent of the drafters of the Constitution who met in secret in Philadelphia in 1787; the original 
understanding of the delegates participating in the ratifying conventions of the thirteen states; and 
the original public meaning, "a hypothetical meaning that someone reading the Constitution around 
1787 to 1789 might have understood the document to mean." Gregory E. Maggs, Which Original 
Meaning of the Constitution Matters to Justice Thomas, 4 N.Y.U. J.L. & LIBERTY 484, 498 (2009); 
see also Lawrence B. Solum, District of Columbia v. Heller and Originalism, 103 NW. U. L. REV.  
923, 927-37 (2009) (discussing original intent, original understanding, original public meaning, and 
original applications and original methods originalism). Gregory Maggs has noted that Justice 
Thomas "has not shown a notable preference for" original intent, original understanding, or original 
public meaning originalism and instead considers several types of originalism and tends to search for 
a "'general original meaning."' Maggs, supra, at 495. "The principal theoretical difficulty with 
Thomas's method is the lack of any apparent or articulated rationale for it," and the "practical 
difficulty with Thomas's approach is understanding how it will apply in the rare, but possible, 
situations when evidence of the original intent, original understanding, and original objective 
meaning point in divergent directions." Id. at 514, 515.
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methodology to the question whether race-conscious affirmative action 
violates the Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution. 1 For an originalist, the correct method of 
interpreting the Constitution is to follow the original intent of the framers 
of the document, the original understanding of the ratifiers of the 
Constitution, or the "'original public meaning of the words and phrases 
as they would have been understood by ordinary English-language 
interpreters at the time they were adopted in that political and social 
context.' 12 Thus, when faced with, say, the question whether the Equal 
Protection Clause prohibits or permits race-conscious governmental 
action, the originalist would look to original intent, understanding, or 
public meaning. Nonoriginalism, on that view, is not a legitimate 
interpretive methodology.  

Justice Thomas has previously declared that "when interpreting the 
Constitution, judges should seek the original understanding of the 
provision's text, if that text's meaning is not readily apparent." 13 In his 
view, originalism promotes judicial impartiality by reducing a judge's 
resort to discretion-based decision-making.' 4 If "judging is simply the 
exercise of personal discretion by a judge, then cases, legal rules, and, 
indeed, the law itself, is merely a product of the person and, more 
importantly, the social structure and class that produced him or her." 5 

According to Thomas, originalism reduces judicial discretion by 

" See U.S. CONST. amend. XIV, 1 ("No State shall ... deny to any person within its jurisdiction 
the equal protection of the laws.").  
12 Reverse Ideology, 23 N.Y.U. L. MAG. 92, 92 (2013) (quoting Michael Paulsen).  
13 Clarence Thomas, Judging, 45 U. KAN. L. REv. 1, 6 (1996).  
14 Id. at 6-7. Justice Thomas has stated that judges are "impartial referees" and "impartiality is the 
very essence of judging and of being a judge." Id. at 4. Not looking "to his or her sex or racial, 
social, or religious background when deciding a case," a judge pushes those factors to the side "in 
order to render a fair, reasoned judgment on the meaning of the law" and 

must attempt to exorcise himself or herself of the passions, thoughts, and emotions 
that fill any frail human being. He must become almost pure, in the way that fire 
purifies metal, before he can decide a case. Otherwise, he is not a judge, but a 
legislator, for whom it is entirely appropriate to consider personal and group interests.  

Id.; see also Martha Minow, Stripped Down Like a Runner or Enriched by Experience: Bias and 
Impartiality of Judges and Jurors, 33 WM. & MARY L. REv. 1201, 1202 (1992) (quoting Supreme 
Court nominee Thomas's testimony that "as a judge, '[y]ou want to be stripped down like a runner,' 
and 'shed the baggage of ideology"').  

During his Supreme Court confirmation hearing, then-Judge John G. Roberts Jr. told the Senate 
Judiciary Committee that "[j]udges are like umpires. Umpires don't make rules, they apply them....  
Nobody ever went to a ball game to see the umpire." Confirmation Hearing on the Nomination of 
John G. Roberts Jr. to Be Chief Justice of the United States: Hearing Before the S. Comm. on the 
Judiciary, 109th Cong. 55 (2005). Judge Richard A. Posner has rejected Roberts's umpireal analogy: 
"Neither [Roberts] nor any other knowledgeable person actually believed or believes that the rules 
that judges in our system apply, particularly appellate judges and most particularly the Justices of the 
U.S. Supreme Court, are given to them the way the rules of baseball are given to umpires." RICHARD 
A. POSNER, How JUDGES THINK 78 (2008); see also MARK TUSHNET, IN THE BALANCE: LAW AND 
POLITICS ON THE ROBERTS COURT 70, 72 (2013) (Roberts's umpire metaphor "traded on the image 
of an 'objective' reality, independent of the umpire's values: a ball was either in the strike zone or it 
wasn't," and "[Roberts] has said that he has some mild regrets about using" the metaphor).  
15 Thomas, supra note 13, at 3.
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"plac[ing] the authority for creating legal rules in the hands of 
the people and their representatives rather than in the hands of 
the nonelected, unaccountable federal judiciary. Thus, the 
Constitution means not what the Court says it means, but what 
the delegates of the Philadelphia and of the state ratifying 
conventions understood it to mean. . . . We as a nation 
adopted a written Constitution precisely because it has a fixed 
meaning that does not change." 16 

In many opinions, consistent with his aforementioned views, 
Justice Thomas interpreted the Constitution as an originalist, stating that 
the Court "ought to temper [its] Commerce Clause jurisprudence in a 
manner that . . . is more faithful to the original understanding of that 
Clause"; 17 that the "history of public education suggests that the First 
Amendment, as originally understood, does not protect student speech in 
schools"; 18 that the Court should return to the original meaning of the 
Establishment Clause; 19 that the Court's takings decisions "have strayed 
from the [Public Use] Clause's original meaning";20 that he would "look 
to history to ascertain the original meaning" of the Fourteenth 
Amendment's Privileges or Immunities Clause;21 that "the original 
meaning of the Fourteenth Amendment offers a superior alternative" to 
the "Court's substantive due process framework"; 2 2 that the Court should 
return to the original meaning of the Ex Post Facto Clause "under which 
laws . . . are ex post facto only when they retroactively increase the 
punishment 'annexed to the crime"'; 23 and that Supreme Court precedent 
distinguishing between facts that increase the statutory maximum 
sentence and those that increase the minimum "is inconsistent with ...  
the original meaning of the Sixth Amendment." 24 

As previously noted, Justice Thomas does not employ an originalist 
analysis when seeking an answer to the question whether certain 
race-conscious governmental actions violate the Constitution. Could 
originalism provide an affirmative answer to that question, an answer 
contrary to his stated position? Consider the following: "[T]he 
Reconstruction era Congresses produced a vast array of laws treating 
blacks preferentially, indicating its view that federal affirmative action 

16 Id. at 7; see also Jamal Greene, Fourteenth Amendment Originalism, 71 MD. L. REV. 978, 981 
(2012) ("Originalism is attractive precisely because and to the degree that it binds interpretation to a 
fixed and knowable set of meanings, so as to impede the indeterminacy and opportunity associated 
with open-textured constitutional construction.").  
17 United States v. Lopez, 514 U.S. 549, 584 (1995) (Thomas, J., concurring).  
18 Morse v. Frederick, 551 U.S. 393, 410-11 (2007) (Thomas, J., concurring).  
19 Van Orden v. Perry, 545 U.S. 677, 693 (2005) (Thomas, J., concurring).  
20 Kelo v. City of New London, 545 U.S. 469, 506 (2005) (Thomas, J., dissenting).  
21 Saenz v. Roe, 526 U.S. 489, 522 (1989) (Thomas, J., dissenting).  
22 McDonald v. City of Chi., 130 S. Ct. 3020, 3062 (2010) (Thomas, J., concurring in part and 
concurring in the judgment).  
23 Peugh v. United States, 133 S. Ct. 2072, 2093 (2013) (Thomas, J., dissenting).  
24 Alleyne v. United States, 133 S. Ct. 2151, 2155 (2013).
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violated no constitutional norms."25 A race-conscious 39th Congress of 
the United States, the Congress that proposed the Fourteenth 
Amendment, "adopted a series of social welfare programs whose benefits 
were expressly limited to blacks."26 Moreover, the Fourteenth 
Amendment's framers "rejected proposals to prohibit all racial 
classifications by the government" and "recognized that in certain 
contexts it was permissible to use race-indeed, to classify on account of 
race-to help ensure that educational opportunities were available to all 
regardless of race."27 The Reconstruction framers also created the 
Freedmen's Bureau "to assist the newly freed slaves in the transition 
from slavery to freedom"28 with "clothing, food, fuel, and medicine ...  
[and] schools and hospitals . . . [and] rented them land."29 The 
Freedman's Savings and Trust Company was established for "persons 
heretofore held in slavery in the United States or descendants." 30 And the 
Reconstruction Congress "gave money to destitute blacks, especially 
women and children, regardless of whether they were newly freed 
slaves." 31 Given that history, one scholar has concluded: 

It is reasonable to suppose that an originalist would not, then, 
take issue with contemporary affirmative action plans aimed 
at inclusion rather than exclusion of racial minorities. But 
many originalists, including Justice Scalia and Justice 

25 Stephen A. Siegel, The Federal Government's Power to Enact Color-Conscious Laws: An 
Originalist Inquiry, 92 Nw. U. L. REV. 477, 556 (1998); see also id. at 560-61 (noting 
Congressional enactment of "a mass of express race-conscious preferences for blacks," including 
"educational opportunities for black, but not white soldiers," the setting of "a fixed schedule of fees 
for agents collecting bounties for black soldiers," and "charitable payments restricted to black 
recipients or payments and property transfers to institutions restricted to serving the black 
community"); Eric Schnapper, Affirmative Action and the Legislative History of the Fourteenth 
Amendment, 71 VA. L. REV. 753, 754-84 (1985) (discussing race-conscious laws enacted by the 
Reconstruction Congress).  
26 Schnapper, supra note 25, at 754; see also Greene, supra note 16, at 988 ("The Congress that 
enacted the Fourteenth Amendment also enacted race-conscious measures designed to ameliorate the 
condition of former slaves"); Jed Rubenfeld, Affirmative Action, 107 YALE L.J. 427, 431 (1997) 
(identifying that Congress, around the time of the 14th amendment's ratification, enacted statutes 
that "expressly refer[red] to color in the allotment of federal benefits").  
27 Brief for Constitutional Law Scholars and Constitutional Accountability Ctr. as Amici Curiae 
Supporting Respondents, Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 (2012) (No. 11-345), at 
3-4.  
28 Id. at 9 (internal quotation marks omitted).  
29 Siegel, supra note 25, at 559. Noting the objection that the Freedmen's Bureau was not a 
racesconscious program, Siegel responds that "contemporaries viewed and debated the Bureau as a 
program for blacks, particularly after the first year when only loose interpretations of the term 
'refugee' funneled any assistance to whites," and that the law creating the Bureau "is a major piece 
of legislation in which Congress, in enacting a benign law, used a classificatory schema that a state 
could not use in enacting an invidious law." Id.; see also JACK M. BALKIN, LIVING ORIGINALISM 417 
n.20 (2011) (noting that the legislation's reference to "freedmen and refugees" "was a fig leaf to 
appease conservatives who did not want benefits to go exclusively to blacks"). , 

Presaging contemporary arguments made by opponents of affirmative action, opponents of the 
establishment of the Freedmen's Bureau urged that efforts to aid freedmen were "unduly 
paternalistic and stigmatic." Christopher A. Bracey, The Cul de Sac of Race Preference Discourse, 
79 S. CAL. L. REV. 1231, 1279 (2006).  
3 Act of March 3, 1865, 5, 13 Stat. 510, 511 (1865).  
3 BALKIN, supra note 29, at 223.
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Thomas, object to such plans on the ground that the Equal 
Protection Clause requires both states and the federal 
government to be colorblind.32 

As discussed herein, Justice Thomas's Fisher concurrence, like his 
other opinions in the Court's race-conscious affirmative action 
jurisprudence, is not an originalist opinion seeking and discerning the 
original intent, understanding, or public meaning of the Constitution. Not 
employing and therefore not meeting his stated standard of originalist 
and non-discretionary judging, Thomas's opinion tells us, not what the 
relevant framers thought, but what he thinks regarding the 
constitutionality of race-conscious affirmative action programs. While 
his views on this important subject warrant careful study and comment, it 
must be asked whether the Justice is "engaging in and committing the 
very act of judicial partiality ... [he has] denounced." 33 

This Essay, addressing and answering in the affirmative the 
foregoing question, focuses on and critiques three nonoriginalist aspects 
of the originalist Justice Thomas's affirmative action jurisprudence: his 
argument that there is a moral and constitutional equivalence between 
laws designed to subjugate a race and laws that seek to provide benefits 
on the basis of race (discussed in Part II); his view that "unprepared" and 
"overmatched" beneficiaries of affirmative action are stigmatized and 
stamped with "a badge of inferiority" (discussed in Part III); and his 
invocation of Frederick Douglass and the first John Marshall Harlan as 
rhetorical support for Thomas's colorblind constitutionalism and 
anti-affirmative-action position (discussed in Part IV). The Essay 
concludes with the observations that the personal and nonoriginalist 
views of Justice Thomas on the subjects discussed herein are, in all 
material respects, the same as Justice Thomas's opinions on those 
subjects. Moreover, the Justice's conspicuously nonoriginalist approach 
does not even attempt to discern the original intent, understanding, or 
public meaning of the Constitution as applied to governmental race
conscious affirmative action measures.  

II. THE "MORAL AND CONSTITUTIONAL EQUIVALANCE" 
ARGUMENT 

In Adarand Constructors, Inc. v. Pena,3 4 a case arising under the 
Due Process Clause of the Fifth Amendment, 35 the Supreme Court held 

32 Greene, supra note 16, at 988.  
3 Ronald Turner, Grutter and the Passion of Justice Thomas: A Response to Professor Kearney, 13 
WM. & MARY BILL RTS. J. 821, 824 (2005).  
34 515 U.S. 200 (1995).  
35 See U.S. CONST. amend. V ("No person shall ... be deprived of life, liberty, or property, without 
due process of law.. ."). The Adarand Court noted that while the Court "has always understood that
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that reviewing courts must apply the strict scrutiny standard of review to 
all racial classifications imposed by federal, state, or local governmental 
actors. 36 

A concurring Justice Thomas agreed with the Court's conclusion 
that strict scrutiny judicial review applies all governmental classifications 
on the basis of race, but wrote separately "to express [his] disagreement 
with the premise . . . that there is a racial paternalism exception to the 
principle of equal protection." 37 

I believe that there is a "moral [and] constitutional 
equivalence," . . . between laws designed to subjugate a race 
and those that distribute benefits on the basis of race in order 
to foster some current notion of equality. Government cannot 
make us equal; it can only recognize, respect, and protect us 
as equal before the law.38 

Articulating "the principle that under our Constitution, the 
government may not make distinctions on the basis of race," Thomas 
opined that "it is irrelevant whether a government's racial classifications 
are drawn by those who wish to oppress a race or by those who have a 
sincere desire to help those thought to be disadvantaged." 39 

Clause to provide some measure of protection against arbitrary treatment by the Federal 
Government, it is not as explicit a guarantee of equal treatment as the Fourteenth Amendment ... " 
Adarand, 515 U.S. at 213; see also Bolling v. Sharpe, 347 U.S. 497, 500 (1954) ("In view of [the] 
decision that the Constitution prohibits the states from maintaining racially segregated public 
schools, it would be unthinkable that the same Constitution would impose a lesser duty on the 
Federal Government."'). Noting that Court precedent has established three general propositions with 
respect to governmental racial classifications-(1) skepticism of any "racial preference," (2) 
consistency with the standard of review not dependent on the race of those burdened or benefited by 
the classification, and (3) congruence between equal protection analysis under the Fifth and 
Fourteenth Amendments-the Court determined that "any person, of whatever race, has the right to 
demand that any governmental actor subject to the Constitution justify any racial classification 
subjecting that person to unequal treatment under the strictest judicial scrutiny.",Adarand, 515 U.S.  
at 224.  
36 Adarand, 515 U.S. at 227 ("[W]e hold today that all racial classifications, imposed by whatever 
federal, state, or local governmental actor, must be analyzed by a reviewing court under strict 
scrutiny. In other words, such classifications are constitutional only if they are narrowly tailored 
measures that further compelling governmental interests.").  
37 Id. at 240 (Thomas, J., concurring in part and concurring in the judgment).  
38 Id.  

39 Id.; see also id. ("There can be no doubt that the paternalism that appears to lie at the heart of this 
program is at war with the principle of inherent equality that underlies and infuses our Constitution." 
(citing THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776)).  

It should be noted that in the Court's infamous and originalist Dred Scott v. Sanford decision, 
Chief Justice Roger Taney, concluding that African slaves and their descendants were not and could 
not be citizens of the United States, relied in part on the Declaration of Independence. Dred Scott v.  
Sandford, 60 U.S. (19 How.) 393, 407 (1857), superseded by constitutional amendment, U.S.  
CONST. amend. XIV; see also B. Jessie Hill, Resistance to Constitutional Theory: The Supreme 
Court, Constitutional Change, and the "Pragmatic Moment, 91 TEXAS L. REV. 1815, 1833 (2013) 
("Dred Scott, of course, is the original sin of originalism.. ."); Jamal Greene, The Anticanon, 125 
HARv. L. REV. 379, 472 (2011) (noting Dred Scott's "devotion to racism or to originalism").  
According to Taney, while the words "all men are created equal" in the Declaration of Independence 
"would seem to embrace the whole human family. . . . it is too clear for dispute, that the enslaved 
African race were not intended to be included, and formed no part of the people who framed and 
adopted this declaration." Dred Scott, 60 U.S. at 410.
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"In my mind," he wrote, "government-sponsored racial 
discrimination based on benign prejudice is just as noxious as 
discrimination inspired by malicious prejudice. In each instance, it is 
racial discrimination, plain and simple." 40 

Justice John Paul Stevens rejected Justice Thomas's moral and 
constitutional equivalence stance and the assumption "that there is no 
significant difference" between a majority's actions to harm members of 
a minority race and a majority's actions to benefit some members of a 
minority race.41 

There is no moral or constitutional equivalence between a 
policy that is designed to perpetuate a caste system and one 
that seeks to eradicate racial subordination. Invidious 
discrimination is an engine of oppression, subjugating a 
disfavored group to enhance or maintain the power of the 
majority. Remedial race-based preferences reflect the opposite 
impulse: a desire to foster equality in society. No sensible 
conception of the Government's constitutional obligation to 
govern impartially. . . should ignore this distinction. 42 

Justice Stevens refused to 

disregard the difference between a "No Trespassing" sign and 
a welcome mat. It would treat a Dixiecrat Senator's decision 
to vote against Thurgood Marshall's confirmation in order to 
keep African-Americans off the Supreme Court as on a par 
with President Johnson's evaluation of his nominee's race as a 
positive factor. It would equate a law that made black citizens 
ineligible for military service with a program aimed at 
recruiting black soldiers. An attempt by the majority to 
exclude members of a minority race from a regulated market 
is fundamentally different from a subsidy that enables a 
relatively small group of newcomers to enter that market. An 
interest in "consistency" does not justify treating differences 
as though they were similarities. 43 

Noting the "differences between laws designed to benefit a 
historically disfavored group and laws designed to burden such a 
group," 44 Justice Ginsburg's dissent quoted Stephen L. Carter: 

40 515 U.S. at 241 (Thomas, J., concurring).  

41 Id. at 243 (Stevens, J., dissenting).  
42 Id. (internal quotation marks omitted) (citation omitted).  
43 Id. at 245; see also Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 316 (1986) (Stevens, J., 
dissenting) (discussing the "critical difference between a decision to exclude a member of a minority 
race because of his or her skin color and a decision to include more members of the minority in a 
school faculty for that reason"; exclusion "rests on the false premise that differences in race, or in the 
color of a person's skin, reflect real differences that are relevant to a person's right to share in the 
blessings of a free society" while inclusion "tends to dispel that illusion" that there is a significant 
difference between persons of different races).  
44 Adarand, 515 U.S. at 274 n.8 (Ginsburg, J., dissenting).
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[W]hatever the source of racism, to count it the same as 

racialism, to say that two centuries of struggle for the most 
basic of civil rights have been mostly about freedom from 
racial categorization rather than freedom from racial 

oppression, is to trivialize the lives and deaths of those who 
have suffered under racism. To pretend . . . that the issue 
presented in Bakke was the same as the issue in Brown [v.  

Board of Education]45 is to pretend that history never 
happened and that the present doesn't exist.4 6 

One does not find in Justice Thomas's equivalency argument 
(which Randall Kennedy has called "one of the silliest, albeit influential, 

formulations in all of American law") 47 any indication of an 

understanding that all "discrimination" and differential treatment are not 
the same-"that it is often desirable and sometimes necessary to treat 

people differently." 48 What is critical, and what is missing from 
Thomas's approach, are the reasons and the justifications for the 

differential treatment. History, culture, social context, economics, and 
other background factors and dynamics are crucial to separating 
wrongful discrimination violating an equality principle from lawful 

differential treatment employed in pursuit of that principle.4 9 Blindness 
to the criteria of and the need for this separation, as well as the effort to 

embed a symmetry premise5 0  into constitutional doctrine and 
construction, fails to recognize the constitutionally cognizable difference 
between racial segregation, which is exclusionary and subordinates 
individuals, and racial integration, which is inclusionary and potentially 
elevates individuals. 51 

The logic of Justice Thomas's moral and constitutional equivalency 

position equates "racial distinctions intended to impose white supremacy 

with racial distinctions intended to undo white supremacy." 52 While there 

4s 347 U.S. 483 (1954).  
46 Adarand, 515 U.S. at 274 n.8 (Ginsburg, J., dissenting) (quoting Stephen L. Carter, When Victims 

Happen to Be Black, 97 YALE L.J. 420, 433-34 (1988)).  
47 RANDALL KENNEDY, FOR DISCRIMINATION: RACE, AFFIRMATIVE ACTION, AND THE LAW 165 

(2013).  
48 DEBORAH HELLMAN, WHEN IS DISCRIMINATION WRONG? 2, 4 (2008). "[T]he point of prohibiting 

discrimination is not to forbid distinguishing between people-differentiation is important and even 
necessary in some instances." Id. at 172.  

49 See Michael C. Dorf, Same-Sex Marriage, Second-Class Citizenship, and Law's Social Meanings, 
97 VA. L. REv. 1267, 1294-95 (2011) (providing the example of Justice Blackmun's dissent in Shaw 
v. Reno, 509 U.S. 630, 676 (Blackmun, J., dissenting) in which he stated that "the conscious use of 
race in redistricting does not violate the Equal Protection Clause unless the effect of the redistricting 
plan is to deny a particular group equal access to the political process or to minimize its voting 
strength unduly.").  
5 Pamela S. Karlan, What Can Brown Do For You: Neutral Principles and the Struggle Over the 
Equal Protection Clause, 58 DUKE L.J. 1049, 1052 (2009) (describing the symmetry premise as the 
idea that any and all race-conscious government actions, whether they serve to segregate or integrate 
institutions, are symmetrical and "equally suspect").  
5 See id. at 1058 (discussing the principle of racial nonsubordination that is embodied in the 14th 
amendment).  
52 KENNEDY, supra note 47, at 165.
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"are many responsible arguments against [affirmative-action 
programs] .. . . [i]t is another thing altogether to equate the many 
well-meaning and intelligent lawmakers and their constituents-whether 
members of majority or minority races-who have supported affirmative 
action over the years, to segregationists and bigots." 53 

The segregation/pro-affirmative-action equivalence argument was 
again made by Justice Thomas in his concurring opinion in Parents 
Involved in Community Schools v. Seattle School District No. 154 
According to Justice Thomas, Justice Stephen G. Breyer's 
pro-affirmative-action dissent in that case "appears to pin its 
interpretation of the Equal Protection Clause to current societal practices 
and expectations, deference to local officials, likely practical 
consequences, and reliance on previous statements from this and other 
courts."5 5 That view, embraced by the segregationists in Brown, "first 
appeared in Plessy [v. Ferguson]" 6 and "was ascendant in this Court's 
jurisprudence for several decades," Justice Thomas opined.5 7 Accusing 
Breyer of replicating "to a distressing extent" the arguments endorsed by 
the Plessy Court, 58 Justice Thomas argued that Justice Breyer and the 
segregationists both appealed to societal practices and expectations, 
deferred to local authorities, expressed concerns about the likely and 
harmful consequences of the Parents Involved and Plessy decisions, 
relied on judicial precedent, "cautioned the Court to consider 
practicalities and not to embrace too theoretical a view of the Fourteenth 
Amendment," and argued that the need for and reliance on the 
challenged practices would lessen over time before ultimately ending.5 9 

"What was wrong in 1954 cannot be right today," 60 and "no contextual 
detail . . . can 'provide refuge from the principle that under our 
Constitution, the government may not make distinctions on the basis of 

53 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 247 n.5 (1995) (Stevens, J., dissenting).  
5" 551 U.S. 701 (2007).  
55 Id. at 773 (Thomas, J., concurring).  
56 163 U.S. 537 (1896), overruled by Brown v. Bd. of Educ., 347 U.S. 483 (1954).  
5 Parents Involved, 551 U.S. at 773 (Thomas, J., concurring); see also id. (Plessy "deferred to local 
authorities" and "paid heed to societal practices, local expectations, and practical consequences by 
looking to 'the established usages, customs and traditions of the people, and with a view to the 
promotion of their comfort, and the preservation of the public peace and good order"').  
58 Id. at 774.  
59 See id. at 773-78 (comparing the dissent's argument that the need for these programs will lessen 
over time, to historical segregationist claims that reliance on segregation would lessen and might 
eventually end). Responding to Justice Thomas, Justice Breyer noted that "segregation policies did 
not simply tell schoolchildren where they could and could not go to school based on the color of 
their skin[;] . . . they perpetuated a caste system rooted in the institutions of slavery and 80 years of 
legalized subordination." Id. at 867 (Breyer, J., dissenting) (internal quotation marks omitted) 
(citation omitted). Justice Breyer rejected the proposition that attempts to continue racial segregation 
are constitutionally indistinguishable from efforts to achieve racial integration. "[I]t is a cruel 
distortion of history to compare Topeka, Kansas, in the 1950's to Louisville and Seattle in the 
modern day-to equate the plight of Linda Brown (who was ordered to attend a Jim Crow school) to 
the circumstances of Joshua McDonald (whose request to transfer to a school closer to home was 
initially declined)." Id.  60Id. at 778 (Thomas, J., concurring).
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race."'6 1 

Most recently, Justice Thomas's concurring opinion in Fisher 

reiterated his view that the Equal Protection Clause "guarantees every 
person the right to be treated equally by the State, without regard to 
race." 62 Linking and likening the 1950s support of racial segregation to 
today's diversity programs, 63  the Justice opined that "in our 
desegregation cases, we rejected arguments that are virtually identical to 
those advanced by the University today."6 4 The university contended that 
the diversity pursued in its race-conscious admissions program "prepares 
its students to become leaders in a diverse society," and Justice Thomas 
argued that the "segregationists likewise defended segregation on the 
ground that it provided more leadership opportunities for blacks." 6 5 The 
university argued that "student body diversity improves interracial 
relations"; Justice Thomas contended that, in doing so, the university 
"repeats arguments once marshaled in support of segregation.... It is .. .  
entirely irrelevant whether the University's racial discrimination 
increases or decreases tolerance." 66 And the university asserted that its 
admissions program "is a temporary necessity because of the enduring 
race consciousness of our society"; Justice Thomas maintained that the 
university's argument "echoes the hollow justifications advanced by the 
segregationists.... The Fourteenth Amendment views racial bigotry as 
an evil to be stamped out, not as an excuse for perpetual racial tinkering 
by the State." 67 Not persuaded by the university's arguments, Justice 
Thomas concluded: "There is no principled distinction between the 
University's assertion that diversity yields educational benefits and the 
segregationists' assertion that segregation yielded those same benefits."6 8 

Lest there be any doubt as to the breadth and scope of his all
discrimination-is-the-same stance, Justice Thomas places the University 
of Texas in the same category in which one finds slaveholders and 
segregationists. "Slaveholders argued that slavery was a 'positive good' 

61 Id. at 779 (quoting Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 240 (1995) (Thomas, J., 

concurring in part and concurring in the judgment)). But see Grutter v. Bollinger, 539 U.S. 306, 327 
(2003) ("Context matters when reviewing race-based governmental action under the Equal 
Protection Clause."); Gomillion v. Lightfoot, 364 U.S. 339, 343-44 (1960) ("in dealing with claims 
under broad provisions of the Constitution, which derive content by an interpretive process of 
inclusion and exclusion, it is imperative that generalizations, based on and qualified by the concrete 
situations that give rise to them, must not be applied out of context in disregard of variant controlling 
facts").  
62 Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2422 (2013) (Thomas, J., concurring).  
63 Id. at 2428 n.3.  
64 Id. at 2426.  
65 Id. For Justice Thomas, it is constitutionally irrelevant "whether segregated or mixed schools 

produce better leaders. Indeed, no court today would accept the suggestion that segregation is 
permissible because historically black colleges produced Booker T. Washington, Thurgood 
Marshall, Martin Luther King Jr., and other prominent leaders. Likewise, the University's racial 
discrimination cannot be justified on the ground that it will produce better leaders." Id.  
66 Id. at 2427.  

67 Id. at 2427-28.  
68 Id. at 2428.
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that civilized blacks and elevated them in every dimension of life."69 "A 
century later, segregationists similarly asserted that segregation was not 
only benign, but good for black students... . And.. . even appealed to 
the fact that many blacks agreed that separate schools were in the 'best 
interests' of both races." 70 According to Justice Thomas, the University 
of Texas followed in the "inauspicious footsteps" of slaveholders and 
segregationists and "would have us believe that its discrimination is 
likewise benign." 71 

I think the lesson of history is clear enough: Racial 
discrimination is never benign. Benign carries with it no 
independent meaning, but reflects only acceptance of the 
current generation's conclusion that a politically acceptable 
burden, imposed on particular citizens on the basis of race, is 
reasonable. . . . It is for this reason that the Court has 
repeatedly held that strict scrutiny applies to all racial 
classifications, regardless of whether the government has 
benevolent motives. . . . The University's professed good 
intentions cannot excuse its outright racial discrimination any 
more than such intentions justified the now denounced 
arguments of slaveholders and segregationists.72 

Justice Thomas has forcefully and repeatedly made clear his view 
that all discrimination is morally and constitutionally equivalent. On 
what foundation does the equivalence of, say, Jim and Jane Crow racial 
segregation of the 1950s and race-conscious affirmative action policies 
of the late 20th and early 21st centuries rest? Are the moral and 
constitutional equivalences the same or different, and what are the 
foundations and sources for each? Is Justice Thomas's moral and 
constitutional equivalence position found in and grounded in an 
originalist, fixed, and unchanging meaning of the Constitution? Or does 
his view reflect an exercise of the personal discretion of a member of 
"the nonelected, unaccountable federal judiciary," rather than that of "the 
people and their representatives"? 73 

Justice Thomas's equivalence principle is not presented as, and I do 
not understand it to be, the result of an original intent, original 
understanding, original public meaning, or other originalist inquiry and 
analysis. To reiterate, he argues that there is a moral and constitutional 
equivalence between laws that subjugate on the basis of race and seek to 
maintain a caste system, and laws that seek to eradicate such 
subordination and foster racial equality; between exclusion and 
inclusion; between benign prejudice and malicious prejudice; and 

69 Id. at 2429.  
70 Id. at 2430.  
71 Id.  

72 Id. (internal quotation marks omitted) (citations omitted).  

73 Thomas, supra note 13, at 7.
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between the actions of slaveholders and the racist, apartheidist, and 
white-supremacist segregationists of the 1950s and today's proponents of 
race-conscious diversity initiatives and programs.  

Justice Thomas's reference to morality introduces a significant 
definitional issue: what is (what does he mean when he uses the word) 
"moral"? This issue is noteworthy because "it is often obscure what we 
citizens of the legal academy, and others, are talking about-and often 
clear that we are not all talking about the same thing-when we talk 
(argue) about 'morality."' 74 Definitions of morality vary, including 
"particular moral principles or rules of conduct," "a set of commitments 
or ideas about how people ought to act or are obliged to act," and "the set 
of duties to others (not necessarily just other people-the duties could 
run to animals as well, or, importantly, to God) that are supposed to 
check our merely self-interested, emotional, or sentimental reactions to 
serious questions of human conduct." 75 Although many would agree with 
these definitions and descriptions at a high level of abstraction, "as the 
moral questions become more specific ... they begin to disagree." 7 6 

Additionally, the term "moral," however defined, involves a 

determination of the line between the moral and the immoral, between 
the labeling of "one act [as] abhorrent and another praiseworthy." 77 

Locating and drawing that line can be a source of contestation and 
dissent, and battles can be waged between proponents of conventional or 
consensus morality and opponents who instead champion critical 
morality. 78 Critical morality challenges conventional and consensus 
views and obligations; 79 the abolition of slavery and women's suffrage 
are examples of the questioning of and disagreement with at one time 
entrenched manifestations of consensus views. 80 Such questioning and 
disagreement form the basis of moral combat,81 and that "fight [is] often 
waged in the battle fields of law and politics."8 2 

Justice Thomas has decided what is and is not "moral" in the 
context of the Constitution and the question of discrimination.  
Segregative and exclusionary laws are the moral equivalents of 

7" Michael J. Perry, What is "Morality" Anyway?, 45 VILL L. REv. 69, 72 (2000); see also Ronald 
Turner, Traditionalism, Majoritarian Morality, and the Homosexual Sodomy Issue: The Journey 

from Bowers to Lawrence, 53 U. KAN. L. REv. 1, 38 n.246 (2004).  

7 Turner, supra note 74, at 38-39 (citing MERRIAM-WEBSTER'S NINTH NEW COLLEGIATE 

DICTIONARY 771 (1989); William Joseph Wagner, Christianity and the Civil Law: Secularity, 

Privacy, and the Status of Objective Moral Norms, 71 ST. JOHN'S L. REv. 515, 519 (1997); RICHARD 
A. POSNER, THE PROBLEMATICS OF MORAL AND LEGAL THEORY 4 (1999) (internal quotation marks 

omitted)).  

76 Turner, supra note 74, at 39 (citing LARRY ALEXANDER & EMILY SHERWIN, THE RULE OF RULES: 

MORALITY, RULES, AND THE DILEMMAS OF LAW 12 (2001) (internal quotation marks omitted)).  
77 

Id. at 40 (citing STANLEY FISH, THE TROUBLE WITH PRINCIPLE 27 (1999)).  

78 Id.  

79 See Robert Cooter, Normative Failure of Law, 82 CORNELL L. REv., 947, 967-968 (noting the 
oppositional relationship between critical morality and consensus or conventional views).  
80 Turner, supra note 74, at 40 (citing FISH, supra note 77, at 967-68).  
81 HEIDI M. HURD, MORAL COMBAT 58-59 (1999).  
82 Turner, supra note 74, at 41.
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integrative and inclusionary laws. On that view, the latter set of laws are 
not just unconstitutional, but immoral. This equivalency argument is 
based on his personal view of his moral principle, which he applies to all 
governmental race-conscious policies, operationalizing and 
constitutionalizing his conception of morality over all other conceptions.  
While one can agree or disagree with Thomas's position, it cannot be 
denied that this aspect of his affirmative action jurisprudence is in no 
way originalist; it is, in fact, the judicial work product of a jurist whose 
strong personal feelings and views have informed and guided his 
approach as he considers the constitutionality of affirmative action.  

The conclusion that any and all differential treatment involving race 
is morally and constitutionally equivalent also evinces an ordinary or 
aggressive ignorance or a willful suspension of belief in the significance 
of history, facts, and context. As Justice Stevens has noted, there is a 
difference between a "No Trespassing" sign and a welcome mat.83 

Another analyst adds to this point, stating: "A sign declaring 'Blacks 
Welcome!' means something altogether different from a sign declaring 
'Blacks Unwelcome!'-though both contain a racial distinction." 84 There 
is also an obvious distinction between a racist vote against the 
confirmation of Supreme Court nominee Thurgood Marshall and the 
consideration of race as one factor in the decision to appoint the first 
African American to the Supreme Court; between invidious and 
oppressive racial discrimination and remedial race-based preferences 
designed to promote racial equality; 8 5 and between a university's 
exclusion of "all blacks categorically because they were black" and a 
university's inclusion of black persons in an effort "to undo past racial 
wrongs or to foster integration or to facilitate diversity."86 

Distinctions are drawn and made on the basis of facts and 
information. Viewed generally and abstractly, an antidiscrimination 
norm that prohibits the consideration of race by government in any and 
all decision-making may be appealing. Treating A differently from a 
similarly situated B on the basis of race would, on that account, 
constitute unlawful discrimination. 8 7 That understanding and application 
of the antidiscrimination norm loses its appeal, however, when the 
antidiscrimination norm is applied with full knowledge and consideration 
of specifics, and of real-world facts and history. Treating A differently 
from what is now a non-similarly situated B may not constitute unlawful 
discrimination. Differential treatment may not violate the 

83 See supra note 43 and accompanying text.  
84 KENNEDY, supra note 47, at 166. Query whether Justice Thomas would see any moral or 
constitutional equivalence between a "sundown" town in which "African Americans were expelled 
and told not to let the sun set on them in a particular town," JEANNINE BELL, HATE THY NEIGHBOR: 
MOVE-IN VIOLENCE AND THE PERSISTENCE OF RACIAL SEGREGATION IN AMERICAN HOUSING 14 
(2013), and a former sundown town's policy of insuring that African Americans were informed that 
the sundown practice had ended and that they were welcome to live and stay in that community.  
85 See supra text accompanying notes 41-46.  
86 KENNEDY, supra note 47, at 166.  
87 See McLaughlin v. Florida, 379 U.S. 184, 192 (1964) (surveying cases).
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antidiscrimination norm, and treating A differently from B in pursuit of 
the goal of racial equality may be reasonable and justified. 88 Facts and 
information, and not hypothetical and philosophical worlds and 
worldviews, can make all the difference.  

Attention to facts brings much-needed focus, not to a bleached 
version of history, but to this nation's actual history forming the 
backdrop for a contextual understanding of and approach to the 
affirmative action question. That aspect of African-American and 
therefore American history (ignored or denied by Justice Thomas)8 9 

includes, but is certainly not limited to, the problem of the color line;90 

the "peculiar institution" of American chattel slavery; 91 the provisions of 
the United States Constitution not expressly recognizing but protecting 
slavery; 92 the Court's originalist decision in Dred Scott v. Sandford;93 the 

88 See, e.g., United Steelworkers of Am. v. Weber, 443 U.S. 193, 205-206 (1979) (noting 
that Congress chose not to forbid all voluntary race-conscious affirmative action).  
89 See andre douglas pond cummings, Grutter v. Bollinger, Clarence Thomas, Affirmative Action and 
the Treachery of Originalism: "The Sun Don't Shine Here in this Part of Town," 21 HARv.  
BLACKLETTER L.J. 1, 56 (2005) ("He does not fully consider antecedent racism, discrimination, or 
slavery (including its vestiges) in his jurisprudential interpretation of the law. In current race cases, 
as well as other controversial constitutional issues, Thomas exists and opines in a context of 'perfect 
world' fallacy.").  
90 See generally W.E.B. Du Bois, THE SOULS OF BLACK FOLKS (Gramercy Books 1994) (1903) 
(stating that the problem of the twentieth century is the problem of the color line); RANDALL 
KENNEDY, THE PERSISTENCE OF THE COLOR LINE: RACIAL POLITICS AND THE OBAMA PRESIDENCY 
(2011) (discussing the problem of the color line in the Obama administration).  
91 See generally KENNETH M. STAMPP, THE PECULIAR INSTITUTION: SLAVERY IN THE ANTEBELLUM 
SOUTH (Knopf 1978) (1956) (arguing against the notion that slavery was a benign, paternalistic 
institution that created racial harmony in the pre-Civil War southern states).  
92 See, e.g., U.S. CONST. art. I, 2, cl. 3 (stating that the three-fifths clause would apportion 
Representatives and direct taxes according to the respective numbers of each state, "which shall be 
determined by adding to the whole Number of free Persons, including those bound to Service for a 
Term of Years, and excluding Indians not taxed, three fifths of all other Persons"); U.S. CONST. art.  
I, 9, cl. 1 (an unamendable clause providing: "The Migration or Importation of such Persons as any 
of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior 
to the Year one thousand eight hundred and eight, but a Tax or duty may be imposed on such 
Importation, not exceeding ten dollars for each Person."); U.S. CONST. art. IV, 2, cl. 3 (mandating 
that slaves escaping to a free state must be "delivered up" and returned to the slave state from which 
they fled).  

For more on slavery and the Constitution, see RON CHERNOW, ALEXANDER HAMILTON 239 
(2004) (noting that the three-fifths clause "richly rewarded the southern states, artificially inflating 
their House seats and electoral votes and helping to explain why four of the first five presidents 
hailed from Virginia"); ROBERT A. GOLDWIN, WHY BLACKS, WOMEN, AND JEWS ARE NOT 
MENTIONED IN THE CONSTITUTION, AND OTHER UNORTHODOX VIEWS 10-15 (1990) (discussing 
slavery, the Constitution's founders, and emancipation); WILLIAM M. WIECEK, THE SOURCES OF 
ANTISLAVERY CONSTITUTIONALISM IN AMERICA: 1760-1848, 62-63 (1977) (discussing several pro
slavery provisions within the Constitution); GARRY WILLS, "NEGRO PRESIDENT": JEFFERSON AND 
THE SLAVE POWER 1-13 (2003) (discussing the three-fifths clause, the so-called "federal ratio," 
which was instrumental in Jefferson winning electoral votes from southern states); GORDON S.  
WOOD, EMPIRE OF LIBERTY: A HISTORY OF THE EARLY REPUBLIC, 1789-1815, 532 (2009) 
(discussing the three-fifths clause); Jamal Greene, Originalism's Race Problem, 88 DENY. U. L.  
REV. 517, 519 (2011) (discussing the three-fifths clause and noting that "[i]t is no coincidence that 
all but two elected Presidents before Lincoln-the exceptions being one-termers John Adams and 
John Quincy Adams-were slaveholders or expressed deep and open sympathy with slaveholding 
interests").  
93 60 U.S. (19 How.) 393, 407 (1857), superseded by constitutional amendment, U.S. CONST. amend.  
XIV (declaring, among other things, that African slaves and their descendants were "beings of an 
inferior order" who "had no rights which the white man was bound to respect"). Chief Justice Roger
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Civil War amendments; 94 the new slavery of "formally and facially 
asymmetric" Black Codes 95 "legislat[ing] the freed slaves into a 
condition as close to their former one as it was possible to get without 
actually reinstituting slavery," 96 Reconstruction 9 7 and Redemption, 98 and 
the rise of the Ku Klux Klan;99 Plessy v. Ferguson and the Court's 
validation of Louisiana's Separate Car Law and the doctrine of 
separate-but-equal;100 Brown v. Board of Education and the backlash and 
massive resistance the Court's interment of the separate-but-equal 
doctrine "in the field of public education"; 1 1 bombings, beatings, and 
other violent and repressive conduct;10 2 the life and murder of Emmett 
Till;103 Rosa Parks's arrest for refusing to give up her seat and move to 
the back of a bus; 10 4 the lives and assassinations of Medgar Evers 105 and 
Martin Luther King Jr.; 106 white flight and white avoidance, 10 7 residential 

Brooke Taney's opinion for the Court stated that the opinion of black inferiority was "fixed and 
universal in the civilized portion of the white race" and was "regarded as an axiom in morals as well 
as in politics." Id.; see also Hill, supra note 39, at 1833 ("Dred Scott . . . is the original sin of 
originalism").  
94 See U.S. CONST. amend. XIII (formally prohibiting slavery); U.S. CONST. amend. XIV (making 
citizens of "[a]ll persons born or naturalized in the United States," prohibiting state abridgement of 
the "privileges or immunities of citizens of the United States," outlawing state deprivation of any 
person's right to "life, liberty, or property, without due process of law," and prohibiting state denial 
to any person "within its jurisdiction the equal protection of the laws"); U.S. CONST. amend. XV 
(prohibiting a state's denial or abridgment of a citizen's right to vote "on account of race, color, or 
previous condition of servitude").  
95 AKHIL REED AMAR, AMERICA'S UNWRITTEN CONSTITUTION: THE PRECEDENTS AND PRINCIPLES 
WE LIVE BY 149 (2012) (noting that segregationists argued that the formally symmetric Jim Crow 
and post-Civil War segregation laws were formally different from asymmetric Black Codes).  
96 NICHOLAS LEMANN, REDEMPTION: THE LAST BATTLE OF THE CIVIL WAR 34 (2006). See 
generally DOUGLAS A. BLACKMON, SLAVERY BY ANOTHER NAME: THE RE-ENSLAVEMENT OF 
BLACK AMERICANS FROM THE CIVIL WAR TO WORLD WAR II(2008) (arguing that racial segregation 
laws introduced a new form of slavery following the Civil War).  
97 See generally W.E.B. DU BOIS, BLACK RECONSTRUCTION IN AMERICA (Meridian 1964) (1935); 
ERIC FONER, RECONSTRUCTION: AMERICA'S UNFINISHED REVOLUTION, 1863-1877 (1988).  
98 See generally LEMANN, supra note 96.  

99 See STEVEN HAHN, A NATION UNDER OUR FEET: BLACK POLITICAL STRUGGLES IN THE RURAL 
SOUTH FROM SLAVERY TO THE GREAT MIGRATION 267, 276-80 (2003) (noting that "[t]he 
politically symbolic and practical elements of Klan vigilantism were. . . evident in attacks on black 
churches and, especially, schoolhouses").  
10 163 U.S. 537 (1896), overruled by Brown v. Bd. of Educ., 347 U.S. 483 (1954).  
101 347 U.S. at 495. On the massive resistance to Brown, see ROBERT A. CAR, THE YEARS OF 
LYNDON JOHNSON: MASTER OF THE SENATE 785-86 (2002) (discussing the "Southern Manifesto" 
issued by United States Senators and Representatives from southern states and pledging "to use all 
lawful means to bring about a reversal of this decision which is contrary to the Constitution"); DAN 
T. CARTER, THE POLITICS OF RAGE: GEORGE WALLACE, THE ORIGINS OF THE NEW CONSERVATISM, 
AND THE TRANSFORMATION OF AMERICAN POLITICS 86 (2d ed. 2000) (discussing the "Southern 
Manifesto").  
102 

See generally DIANE MCWHORTER, CARRY ME HOME (2001).  
103 See generally MAMIE TILL-MOBLEY & CHRISTOPHER BENSON, DEATH OF INNOCENCE: THE 
STORY OF THE HATE CRIME THAT CHANGED AMERICA (2004); Ronald Turner, Remembering 
Emmett Till, 38 How. L.J. 411 (1995).  
104 See generally JEANNE THEOHARIS, THE REBELLIOUS LIFE OF MRS. ROSA PARKS (2013).  
105 See generally THE AUTOBIOGRAPHY OF MEDGAR EVERS: A HERO'S LIFE AND LEGACY 
REVEALED THROUGH HIS WRITINGS, LETTERS, AND SPEECHES (Myrlie Evers-Williams and 
Manning Marable eds., 2005).  
106 See generally TAYLOR BRANCH, AT CANAAN'S EDGE: AMERICA IN THE KING YEARS, 1965-68, 
723-771 (2006); HAMPTON SIDES, HELLHOUND ON HIS TRAIL: THE ELECTRIFYING ACCOUNT OF 
THE LARGEST MANHUNT IN AMERICAN HISTORY (2011).
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segregation and hypersegregation,108 and redlining;14 the Court's 
"resegregation trilogy"" of the early and mid-1990s;I1  and mass 
incarceration policies.112 

This sketch of events in this nation's history reveals the 
fundamental flaw in the contention that remedial and diversity-based 
integrative policies are morally and constitutionally equivalent to 
segregative and subordinating policies and practices. Justice Thomas has 
set forth what he believes concerning the morality, legality, and 
equivalency of laws subjugating and laws benefiting the races. His 
personal and nonoriginalist view flies in the face of history and 
privileges abstraction and theory over reality and the "living memory of 
institutionalized racism, segregation, and denial of civil rights" and the 
"living experience . . . of shameful patterns of discrimination and racial 
disadvantage." 113 That which is posited by Justice Thomas is not a 
conclusion reached following an originalist analysis purporting to tell us 
what they, the relevant community of the mid-1860s, intended or 
understood regarding the meaning of the Equal Protection Clause as 
applied to race-conscious governmental actions. Whether one is or is not 
persuaded by his arguments and ultimately agrees or disagrees with his 
position, it cannot be denied that this aspect of his affirmative action 
jurisprudence is unquestionably nonoriginalist.  

III. THE STIGMA ARGUMENT 

In Adarand Constructors, Inc. v. Pena, Justice Thomas addressed 
what he termed the "moral basis of the equal protection principle," a 

107 On white flight, see Erica Frankenberg & Genevieve Siegel-Hawley, Public Decisions and 
Private Choices: Reassessing the School-Housing Segregation Link in the Post-Parents Involved 
Era, 48 WAKE FOREST L. REV. 397, 412-415 (2013) (discussing how governmental programs 
contributed to white flight); Robert S. Chang & Catherine E. Smith, John Calmore's America, 86 
N.C. L. REV. 739, 747 (2008) (discussing how the building of infrastructure was a factor leading to 
white flight). On white avoidance, see CHARLES T. CLOTFELTER, AFTER BROWN: THE RISE AND 
RETREAT OF SCHOOL DESEGREGATION 91-92 (2004) (discussing the notion that whites prefer to 
avoid racially mixed schools).  
108 

See DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN APARTHEID: SEGREGATION AND THE 
MAKING OF THE UNDERCLASS 74 (1993) (describing geographic traits of segregation and defining 
hypersegregation). See generally BERYL SATTER, FAMILY PROPERTIES: HOW THE STRUGGLE OVER 
RACE AND REAL ESTATE TRANSFORMED CHICAGO AND URBAN AMERICA (2009).  
109 See Robert E. Suggs, Poisoning the Well: Law & Economics and Racial Inequality, 57 HASTINGS 
L.J. 255, 287 (2005) (discussing the economics of redlining).  
10 Leland Ware, Race and Urban Space: Hypersegregated Housing Patterns and the Failure of 
School Desegregation, 9 WIDENER L. SYMP. J. 55, 63 (2002).  
" See generally Missouri v. Jenkins, 515 U.S. 70 (1995); Freeman v. Pitts, 503 U.S. 467 (1992); 
Bd. of Educ. of Okla. City Pub. Sch. v. Dowell, 498 U.S. 237 (1991).  
112 See generally MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE 

OF COLORBLINDNESS (rev. ed. 2012); WILLIAM J. STUNTZ, THE COLLAPSE OF AMERICAN CRIMINAL 
JUSTICE 47-50 (2011).  
113 Jeremy Waldron, Dignity and Defamation: The Visibility of Hate, 123 HARv. L. REV. 1596, 1634 
(2010).
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principle "reflect[ing] our Nation's understanding that [racial] 
classifications ultimately have a destructive impact on the individual and 
our society.""4 Not questioning that "invidious racial discrimination is 
an engine of oppression"115 or that "'remedial' racial preferences may 
reflect a desire to foster equality in society," 116 Justice Thomas believes 
that "there can be no doubt that racial paternalism and its unintended 
consequences can be as poisonous and pernicious as any other form of 
discrimination."11 7  "Benign" discrimination teaches others that 
"minorities cannot compete with them without their patronizing 
indulgence," and affirmative action programs "engender attitudes of 
superiority or, alternatively, provoke resentment among those who 
believe that they have been wronged by the government's use of race." 18 

Stamped with a "badge of inferiority" (a phrase found in the Court's 
opinion in Plessy), 119 minorities may "develop dependencies or . . .  
adopt an attitude that they are 'entitled' to preferences." 120 

Adding to his list of concerns in Grutter v. Bollinger, Justice 
Thomas contested the notion that those admitted under the University of 
Michigan Law School's affirmative action program benefited from the 
school's "discrimination" because they could not compete with the other 
students.1 He saw no "evidence that the purported 'beneficiaries' of this 
racial discrimination prove themselves by performing at (or even near) 
the same level as those students who receive no preferences." 122 In his 
view, the law school was not searching for students who would "succeed 
in the study of law. The law school seeks only a facade-it is sufficient 
that the class looks right, even if it does not perform right."12 3 

"Unprepared" and "overmatched students take the bait, only to find that 
they cannot succeed in the cauldron of competition," and the 
"aestheticists" cover their tracks in law review memberships, law firm 
hiring, and judicial clerkships.124 Not addressing "the real problems 
facing 'underrepresented minorities," the aestheticists "continu[e] their 
social experiments on other people's children."12 5 

Furthermore, Justice Thomas continued, the notion that the law 

114 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 240 (1995) (Thomas, J., concurring in part and 
concurring in the judgment).  
15 Id. at 240-41 (brackets and internal quotation marks omitted).  
116 Id. at 241 (brackets and internal quotation marks omitted).  
17 Id.  

118 Id.  
119 163 U.S. 537, 551 (1896), overruled by Brown v. Bd. of Educ., 347 U.S. 483 (1954).  12 0 Adarand, 515 U.S. at 241 (Thomas, J., concurring in part and concurring in the judgment).  
121 Grutter v. Bollinger, 539 U.S. 306, 371 (2003) (Thomas, J., dissenting).  

12 Id.  
123 Id. at 372.  
12 Id.  
125 Id.; see also KENNEDY, supra note 47, at 220 (noting that Thomas uses "a classic tactic of 
reaction: deploying against modest reform inflated aims and the disappointment that accompanies 
them. No one claims that affirmative action, much less affirmative action in higher education, is a 
panacea for all of 'the challenges facing our Nation.' Thomas was just creating a straw man to knock 
down.").
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school's racial discrimination engendered superiority. or provoked 
resentment among those who believed that they had been wronged by the 
government's use of race has not been disproved by social science. 12 6 

Contending that a "handful of blacks" who would be admitted in the 
absence of racial discrimination are admitted to the law school each year, 
Justice Thomas asked, "Who can differentiate between those who belong 
and those who do not?" 127 

The majority of blacks are admitted to the Law School 
because of discrimination, and because of this policy all are 
tarred as undeserving. This problem of stigma does not 
depend on determinacy as to whether those stigmatized are 
actually the "beneficiaries" of racial discrimination. When 
blacks take positions in the highest places of government, 
industry, or academia, it is an open question today whether 
their skin color played a part in their advancement. The 
question itself is the stigma-because either racial 
discrimination did play a role, in which case the person may 
be deemed "otherwise unqualified," or it did not, in which 
case asking the question itself unfairly marks those blacks 
who would succeed without discrimination. 12 8 

Focusing on undergraduate admissions at the University of Texas, 
Justice Thomas expressed his suspicion that the university's 
race-conscious program "is instead based on the benighted notion that it 
is possible to tell when discrimination helps, rather than hurts, racial 
minorities. . . . The worst forms of racial discrimination in this Nation 
have always been accompanied by straight-faced representations that 
discrimination helped minorities." 129 

In Justice Thomas's view, the university's "racial engineering does 
in fact have insidious consequences" for white and Asian applicants who 
are denied admission as well as those injured and harmed by 
admission. 130 "Blacks and Hispanics admitted to the University as a 
result of racial discrimination are, on average, far less prepared than their 

126 Grutter, 539 U.S. at 373 (Thomas, J., dissenting).  
n Id.  
128 Id. One may argue that those posing this stigma question "apparently see and reflexively react to 
phenotype (so much for colorblindness)." Ronald Turner, The Too-Many-Minorities and 
Racegoating Dynamics of the Anti-Affirmative-Action Position: From Bakke to Grutter and Beyond, 
30 HASTINGS CONST. L.Q. 445, 487 (2003). Those posing the stigma question "are engaging in their 
own brand of racism and judgmental discrimination." andre douglas pond cummings, The Associated 
Dangers of "Brilliant Disguises," Color-Blind Constitutionalism, and the Postracial Rhetoric, 85 
IND. L.J. 1277, 1282 (2010). For those interrogators, it remains unknown whether the skin color of 
Colin Powell, Condoleezza Rice, and others played a role in their advancement, notwithstanding the 
demonstrated abilities and accomplishments of these and other persons of color. Turner, supra, at 
487. Interestingly, while a member of the Reagan administration, Thomas drew up a list of minority 
candidates for senior positions; that list included Colin Powell and Condoleezza Rice. CLARENCE 
THOMAS, MY GRANDFATHER'S SON: A MEMOIR 193 (2007).  
129 Fisher v. Univ. of Tex. at Austin, 133 S.Ct. 2411, 2429 (2013) (Thomas, J., concurring).  

'
30

Id. at 2431.
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white and Asian classmates."1 He argued, in addition, that the 
university's program "has a pervasive shifting effect" and did not 
increase access to a college education for black and Latino students who 
would have "attended less selective colleges where they would have been 
more evenly matched." 132 

But, as a result of the mismatching, many blacks and 
Hispanics who likely would have excelled at less elite schools 
are placed in a position where underperformance is all but 
inevitable because they are less academically prepared than 
the white and Asian students with whom they must compete.  
Setting aside the damage wreaked upon the self-confidence of 
these overmatched students, there is no evidence that they 
learn more at the University than they would have learned at 
other schools for which they were better prepared. Indeed, 
they may learn less.133 

In addition, Thomas continued, there "is some evidence" that this 
mismatch may result in the clustering of black and Latino students in 
certain academic programs (for example, social work and education) and 
the abandonment of. their aspirations to become scientists and 
engineers. 134 

Returning to the "badge of inferiority" theme found in his earlier 
opinions, Justice Thomas opined that the university's discrimination 
"taints the accomplishments of all those who are admitted as a result of 
racial discrimination" and "taints the accomplishments of all those who 
are the same race as those admitted as a result of racial 
discrimination." 135 As students admitted under the Texas Top Ten 
Percent Plan' 36 are indistinguishable from those admitted under the 

131 Id.  

132 Id.  
133 Id. The Justice's reference to "other schools" apparently includes historically black colleges in 
which "black students ... achieve better academic results than those attending predominantly white 
colleges," and African-American and Latino students attending high schools with predominantly 
black and Latino enrollments. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S.  
701, 763 (Thomas, J., concurring). He notes that "[b]efore Brown, the most prominent example of an 
exemplary black school was Dunbar High School." Id. For more on Washington, D.C.'s Dunbar 
High School, see generally ALISON STEWART, FIRST CLASS: THE LEGACY OF DUNBAR, AMERICA'S 
FIRST BLACK PUBLIC HIGH SCHOOL (2013).  
134 Fisher, 133 S.Ct. at 2431-32 (Thomas, J., concurring). For more on the mismatch theory by 
proponents thereof, see generally RICHARD SANDER & STUART TAYLOR JR., MISMATCH: How 
AFFIRMATIVE ACTION HURTS STUDENTS IT'S INTENDED TO HELP, AND WHY UNIVERSITIES WON'T 
ADMIT IT (2012); Richard Sander, A Systemic Analysis of Affirmative Action in American Law 
Schools, 57 STAN. L. REV. 367 (2004). For criticisms of the mismatch theory, see generally Ian 
Ayres & Richard Brooks, Does Affirmative Action Reduce the Number of Black Lawyers?, 57 STAN.  
L. REV. 1807 (2005); David L. Chambers et al., The Real Impact of Eliminating Affirmative Action 
in American Law Schools: An Empirical Critique of Richard Sander's Study, 57 STAN. L. REV. 1855 
(2005); David B. Wilkins, A Systematic Response to Systemic Disadvantage: A Response to Sander, 
57 STAN. L. REV. 1915 (2005).  
135 Fisher, 133 S.Ct. at 2432 (Thomas, J., concurring).  
136 "[T]he Top Ten Percent Law grants automatic admission to any public state college, including the 
University [of Texas at Austin], to all students in the top 10% of their class at high schools in Texas
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affirmative action program, the question of the role that race played-the 
"question itself is the stigma"-is an open one. 137"Although cloaked in 
good intentions, the University's racial tinkering harms the very people it 
claims to be helping." 138 

The existence and extent of affirmative-action related stigma is an 
important and interesting subject. Justice Thomas's constitutional 
assessment of the matter warrants respectful and serious scrutiny, 13 9 as 
does research finding that law students at institutions employing 
race-conscious affirmative action measures experience minimal, if any, 
internal stigma (the doubting of one's own qualifications) and no 
significant impact from external stigma (being burdened by other 
persons' doubts about one's qualifications). 140 But Justice Thomas's 
approach and conclusion, grounded in his personal views and 
observations, again tell us what he thinks. Conspicuously missing is any 
originalist analysis of the issue which would support the proposition that 
the pertinent they at the time of the framing of the Fourteenth 
Amendment viewed the possibility or reality of stigma as a ground for 
determining whether the Equal Protection Clause permits or outlaws 
race-conscious governmental actions. As with his moral and 
constitutional equivalence argument discussed in the preceding part, 
Thomas has committed a nonoriginalist act of judging.  

In considering the posited existence and impact of stigma, it should 
be noted that, although whites have historically benefited from 
race-conscious affirmative action, "'white stigma,' as a by-product of the 
unfair advantages of white privilege, has not really surfaced in 
affirmative action discourse." 14 1 White privilege and the racialization of 
minorities were operationalized in exclusionary policies and practices 
removing persons of color from fields of competition. "Slavery and legal 
segregation created preferences for whites in access to jobs, education, 
politics, and housing. The long-term impact of such preferences for 
ordinary whites accounts for a substantial proportion of the income and 
wealth differentials between black and white Americans today." 14 2 

that comply with certain standards." Id. at 2416 (majority opinion).  
137 Id. at 2432 (Thomas, J., concurring) (internal quotation marks omitted).  
138 Id.  

139 See Tomiko Brown-Nagin, The Transformative Racial Politics of Justice Thomas?: The Grutter 
v. Bollinger Opinion, 7 U. PA. J. CONST. L. 787, 792 (2005) (stating that there "is little reason to 
believe that the stigma of racist stereotypes is unreal or an examination of it unwarranted within 
constitutional jurisprudence").  
140 See Angela Onwuachi-Willig et al., Cracking the Egg: Which Came First-Stigma or Affirmative 
Action, 96 CALIF. L. REV. 1299, 1299 (2008) (presenting data that "minimal, if any, internal stigma 
felt by minority law students, regardless of whether their schools practiced race-based affirmative 
action"); see also Deirdre M. Bowen, Brilliant Disguise: An Empirical Analysis of a Social 
Experiment Banning Affirmative Action, 85 IND. L.J. 1197, 1223-25 (2010) (hypothesizing that 
"students attending school in affirmative action states would encounter higher rates of stigma, both 
internally and externally" and finding that "students attending schools in states that ban affirmative 
action may be experiencing higher rates" of internal and external stigma).  
141 Onwuachi-Willig, supra note 140, at 1344.  
142 JOE R. FEAGIN, RACIST AMERICA: ROOTS, CURRENT REALITIES, AND FUTURE REPARATIONS 180 

(2001).
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Policy decisions made during the 1930s and 1940s favored whites and 
disadvantaged racial minorities. For instance, the New Deal, the Fair 
Deal, and the G.I. Bill were administered in a discriminatory fashion as a 
result of the maneuvering and edicts of legislators in the southern wing 
of the Democratic Party who sought to protect "the southern way of 
life." 143 Southern Democrats supported the passage of the National Labor 
Relations Act of 1935144 and the Fair Labor Standards Act of 1938,145 so 
long as that legislation excluded "farmworkers and maids, the most 
widespread black categories of employment, from the protections offered 
by these statutes." 146 The G.I. Bill, provided a "bounty" of social benefits 
offered by the federal government in a single, comprehensive initiative, 
and "create[d] a more middle-class society, but almost exclusively for 
whites. Written under southern auspices, the law was deliberately 
designed to accommodate Jim Crow. Its administration widened the 
country's racial gap. The prevailing experience for blacks was starkly 
differential treatment." 1 47 

Are white persons who "prevailed in any competition from which 
racial minorities were excluded" 148 or who were the beneficiaries of 
preferential (white-favoring) laws and policies stigmatized? Or does the 
stigma concern only arise and is only recognized when the beneficiaries 
are racial minorities? If the answer to that question is yes, additional 
questions regarding such a stigma differential must be posed and 
answered.  

143 IRA KATZNELSON, WHEN AFFIRMATIVE ACTION WAS WHITE: AN UNTOLD HISTORY OF RACIAL 
INEQUALITY IN TWENTIETH-CENTURY AMERICA 114, 118 (2005).  
144 See generally 29 U.S.C. 151-169 (2006) (providing and protecting the right of workers to 
collectively bargain with employers and prohibiting employer and union unfair labor practices).  
145 See generally 29 U.S.C. 206 (2006 & Supp. 2007) (establishing a minimum wage and the right 
to overtime pay).  
146 KATZNELSON, supra note 143, at 55.  
147 Id. at 114; see also EDWARD HUMES, OVER HERE: How THE G.I. BILL TRANSFORMED THE 
AMERICAN DREAM 225 (2006) (Rep. John Elliot Rankin (D., Miss.) and chair of the House 
Committee on Veterans Legislation, demanded "that locally appointed [Veterans Administration] 
officials control the dispensation of benefits, rather than the centralized federal system the Roosevelt 
Administration sought, thereby ensuring that the G.I. Bill would leave the Jim Crow South 
undisturbed and fully segregated"); id. at 227 (noting significant increase in the college enrollment 
of black veterans in northern states under the G.I. Bill, while in the south, "where upward of 90 
percent of black veterans who went to college ended up earning their degrees, segregation left them 
no option but to enroll in one of the hundred or so historically black colleges and universities in the 
country[,]" schools "set up under the separate-but-equal doctrine"); Melissa Murray, When War Is 
Over: The G.I. Bill, Citizenship, and the Civic Generation, 96 CALIF. L. REV. 967, 980, 985 (2008) 
(local control over the G.I. Bill's unemployment assistance and loan assistance programs "was 
included in the Bill as a sop to Southern legislators who feared that the Bill's provisions would 
re-tool the Southern economy and society by extending to African American and women veterans 
unprecedented opportunities for occupational mobility"; Latino veterans were "[r]outinely subjected 
to racial and ethnic discrimination prior to the war" and, "like African Americans ... experienced 
difficulty accessing these benefits, particularly in the Southwest and the West"). See generally 
HUMES, supra, at 215-54.  
148 KENNEDY, supra note 47, at 10.
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IV. INVOKING ICONS 

Justice Thomas's opinion in Grutter opened with the following 
quotation from an 1865 speech to a group of abolitionists delivered by 
Frederick Douglass: 

[I]n regard to the colored people, there is always more that is 
benevolent, I perceive, than just, manifested towards us. What 
I ask for the negro is not benevolence, not pity, not sympathy, 
but simply justice. The American people have always been 
anxious to know what they shall do with us.... I have had but 
one answer from the beginning. Do nothing with us! Your 
doing with us has already played the mischief with us. Do 
nothing with us! If the apples will not remain on 'the tree of 
their own strength, if they are worm-eaten at the core, if they 
are early ripe and disposed to fall, let them fall! . . . And if the 
negro cannot stand on his own legs, let him fall also. All I ask 
is, give him a chance to stand on his own legs! Let him alone! 
... [Y]our interference is doing him positive injury. 14 9 

"Like Douglass," Justice Thomas wrote, "I believe blacks can 
achieve in every avenue of American life without the meddling of 
university administrators." 150 

Justice Thomas's partial quotation of the Douglass address gives 
the appearance of "the plea of a man at one with Justice Thomas in his 
distrust of remedial schemes. Douglass, however, was no foe [of] social 
redistribution. On the contrary, he was an avid proponent of the need for 
reconstruction after the Civil War." 151 With that observation in mind, 
consider the full quotation of that portion of the Douglass address, with 
the passages of the speech not quoted by the Justice in italics: 

I think the American people are disposed to be generous 
rather than just. I look over this country at the present time, 
and I see Educational Societies, Sanitary Commissions, 
Freedmen's Association, and the like-all very good; but in 
regard to the colored people, there is always more that is 
benevolent, I perceive, than just, manifested towards us. What 
I ask for the negro is not benevolence,' not pity, not sympathy, 
but simply justice. The American people have always been 
anxious to know what they shall do with us. Gen. Banks was 

149 Grutter v. Bollinger, 539 U.S. 306, 349-50 (2003) (Thomas, J., concurring in part and dissenting 
in part) (quoting Frederick Douglass, What the Black Man Wants: An Address Delivered in Boston, 
Massachusetts on January 26, 1865, in 4 THE FREDERICK DOUGLASS PAPERS 68 (John W.  
Blasingame & John R. McKivigan eds., 1991)).  
so Id. at 350.  
151 Charles J. Ogletree Jr., From Brown to Tulsa: Defining Our Own Future, 47 How. L.J. 499, 548 
(2004).
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distressed with solicitude as to what he should do with the 
negro. Everybody has asked the question, and they learned to 
ask it early of the abolitionists: 'What shall we do with the 
negro?" I have had but one answer from the beginning. Do 
nothing with us! Your doing with us has already played the 
mischief with us! Do nothing with us! If the apples will not 
remain on the tree of their own strength, if they are worm
eaten at the core, if they are early ripe and disposed to fall, let 
them fall! I am not for tying and fastening them on the tree in 
any way, except by nature's plan, and if they will not stay 
there, let them fall. And if the negro cannot stand on his own 
legs, let him fall also. All I ask is, give him a chance to stand 
on his own legs! Let him alone! If you see him on his way to 
school, let him alone,-don't disturb him! If you see him 
going to the dinner table at a hotel, let him go! If you see him 
going to the ballot box, let him alone!-don't disturb him! If 
you see him going into a workshop, just let him alone,-your 
interference is doing him positive injury. Gen. Banks's 
'preparation' is of a piece with this attempt to prop up the 
negro. Let him fall if he cannot stand alone!15 2 

And in his closing remarks, not quoted by Justice Thomas, 
Douglass stated: 

If you will only untie his hands, and give him a chance, I think 
he will live. He will work as readily for himself as the white 
man. A great many delusions have been swept away by this 
war. One was, that the negro would not work; he has proved 
his ability to work. Another was, that the negro would not 
fight; that he possessed only the most sheepish attributes of 
humanity; was a perfect lamb, or an "Uncle Tom;" disposed to 
take off his coat whenever required, fold his hands, and be 
whipped by any body who wanted to whip him;-but the war 
has proved that there is a great deal of human nature in the 
negro, and that "he will fight," as Mr. Quincy, our President, 
said, in earlier days than these, "when there is a reasonable 
probability of his whipping anybody." 153 

As I have remarked elsewhere, the full quotation of Douglass's 
remarks reveal his admiration for "the work of the Freedmen's 
Association and other 'religious, secular, and quasi-governmental 
agencies created during the Civil War to meet the spiritual, intellectual, 
and medical needs of both freedmen and Union soldiers."' 154 Indeed, for 
Douglass the Freedmen's Bureau represented a "commitment by the 

152 Douglass, supra note 149, at 67-68.  
153 Id. at 69.  
154 Turner, supra note 33, at 833 (quoting Douglass, supra note 149, at 68 n.12).
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government to attend to the interests of his people," and "[t]here was no 

job, short of president or pope, that . . . Douglass would have liked 
better" than serving as the head of the Freedmen's Bureau. 155 Douglass 
criticized General Nathaniel Banks, a Louisiana general who sought to 

force freed slaves to return to and work on plantations. 156 And his plea to 
others to "let him alone" was specifically directed at those who inflicted 

"positive injury" on negroes as they attempted to go to school or dinner 

or to work or were headed to the ballot box.157 It is clear from the 
language omitted in Thomas's opinion that Douglass was referring to 

discrimination against, and not differential treatment in favor of, African 
Americans.158 

Douglass, speaking in 1865, was not expressing views that 

unquestionably support Justice Thomas's opposition to race-conscious 
affirmative action circa 2003. The Justice's channeling of Douglass only 
tells us what Thomas believes that Douglass "would say today about the 
need for and the desirability of the specific type of affirmative action" 

before the Grutter Court.159 What Douglass, "a former slave and 
consummate realist," 160  would say today about race-conscious 
affirmative action in general or as applied to the specific context of 
college and university admissions is not a profitable avenue for inquiry.  
Given the one hundred and thirty eight years between the Douglass 
speech and the decision in Grutter, we can only guess Douglass's 
reaction to affirmative action when that practice is considered with full 

knowledge of the stubborn legacies of slavery, Jim and Jane Crow, de 

facto racial discrimination, etc. 16' In any event, such an exercise, whether 
fruitful or not, is not an originalist endeavor.  

Justice Thomas has also invoked the first Justice John Marshall 
Harlan as authoritative support for his colorblind constitutionalism. In his 
concurring opinion in Parents Involved, Justice Thomas, arguing for and 

155 WILLIAM S. MCFEELY, FREDERICK DOUGLASS 241, 260 (1991).  
156 Douglass, supra note 149, at 68; see also JOHN STAUFFER, THE BLACK HEARTS OF MEN: 

RADICAL ABOLITIONISTS AND THE TRANSFORMATION OF RACE 277 (2002) (describing Gen. Banks's 
plan).  
157 See supra text accompanying notes 149, 152.  
158 KENNEDY, supra note 47, at 179 n.*. Kennedy notes that Douglass did make statements 

consistent with Justice Thomas's approach; for example, Douglass once stated, "'we utterly 
repudiate all invidious distinctions, whether in our favor or against us, and only ask for a fair field 
and no favor."' Id. (citing WALDO E. MARTIN JR., THE MND OF FREDERICK DOUGLASS 69-72 
(1984); Eric J. Segall, Justice Thomas and Affirmative Action: Bad Faith, Confusion, or Both, WAKE 
FOREST REV. ONLINE (Feb. 13, 2013)). But, in 1871, Douglass stated, "'Whenever the black man 
and the white man [are] equally eligible, equally available, equally qualified for an office . . . the 
black man at this juncture of our affairs should be preferred."' Id. And, in 1984: "'It is not fair play 
to start the Negro out in life, from nothing and with nothing, while others start with the advantage of 
a thousand years behind them."' Id.  
159 Turner, supra note 33, at 834.  
160 Peter H. Schuck, Affirmative Action: Past, Present, and Future, 20 YALE L. & POL'Y REV. 1, 4 

(2002) 
161 Turner, supra note 33, at 834; see also Schuck, supra note 160, at 4 (stating that the "cruel 

legacy ... of slavery ... has proved more stubborn than even Frederick Douglass ... imagined).
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defending the notion of a colorblind Constitution,"' wrote: "I am quite 
comfortable in the company I keep. My view of the Constitution is 
Justice Harlan's view in Plessy: 'Our Constitution is color-blind, and 
neither knows nor tolerates classes among citizens."' 163 

Justice Thomas's comfort level with the first Justice John Marshall 
Harlan's conception of a colorblind Constitution should not blind us to 
certain significant aspects of Harlan's understanding of the meaning and 
scope of the Equal Protection Clause. Dissenting from the Plessy Court's 
validation of Louisiana's Separate Car Law, and rejecting the Court's 
assertion that members of the colored race chose to construe that law as 
placing upon them a "badge of inferiority," 164 Harlan focused on the 
actual social meaning of the nominally separate-but-equal law, one 
grounded in fact and history165 : "Every one knows that the statute in 
question had its origin in the purpose, not so much to exclude white 
persons from railroad cars occupied by blacks, as to exclude colored 
people from coaches occupied by or assigned to white persons." 16 6 

Harlan the legal realist167 knew that the real meaning of the Louisiana 

162 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 772 (2007) (Thomas, J., 
concurring). Justice Thomas made clear that he did not "quarrel with the proposition that the 
Fourteenth Amendment sought to bring former slaves into American society as full members." Id. at 
771 n.19. "[T]he colorblind Constitution does not bar the government from taking measures to 
remedy past state-sponsored discrimination-indeed, it requires that such measures be taken in 
certain circumstances.... Race-based government measures during the 1860's and 1870's to remedy 
state-enforced slavery were therefore not inconsistent with the colorblind Constitution." Id.  
163 Id. at 772 (quoting Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting), 
overruled by Brown v. Bd. of Ed., 347 U.S. 483 (1954)). Justice Thomas also noted a significant part 
of Justice Harlan's Plessy dissent that is all too often ignored. Thomas quotes a passage preceding 
Harlan's colorblind Constitution metaphor in which Harlan wrote: 

The white race deems itself to be the dominant race in this country. And so it is, in 
prestige, in achievements, in education, in wealth and in power. So, I doubt not, it 
will continue to be for all time. . . . But in view of the Constitution, in the eye of the 
law, there is in this country no superior, dominant, ruling class of citizens.  

Plessy, 163 U.S. at 559 (Harlan, J., dissenting).  
Justice Thomas also wrote that his "view was the rallying cry for the lawyers who litigated 

Brown." Parents Involved, 551 U.S. at 772-73 (Thomas, J., concurring); see also Fisher v. Univ. of 
Tex. at Austin, 133 S. Ct. 2411, 2428 (2013) (Thomas, J., concurring) ("My view of the Constitution 
is the one advanced by the plaintiffs in Brown: '[N]o State has any authority under the equal
protection clause of the Fourteenth Amendment to use race as a factor in affording educational 
opportunities among its citizens."'). For a discussion and critique of this aspect of Thomas's opinion, 
see Ronald Turner, Plessy 2.0, 13 LEwIs & CLARK L. REv. 861, 912-13 (2009).  
164 Plessy, 163 U.S. at 551.  
165 Booker T. Washington stated that 

"separate" never was and never would be "equal." If the Supreme Court allowed 
whites and blacks to be separated, [Washington] wrote, then why not "put all yellow 
people in one car and all white people, whose skin is sun burnt, in another car ... [or] 
all men with bald heads must ride in one car and all with red hair still in another"? 

ROBERT J. NORRELL, UP FROM HISTORY: THE LIFE OF BOOKER T. WASHINGTON 143 (2009).  
166 Plessy, 163 U.S. at 557 (Harlan, J., dissenting).  
167 See Akhil Reed Amar, Plessy v. Ferguson and the Anti-Canon, 39 PEPP. L. REv. 75, 84 (2011) 
(Harlan "takes a legal realist tack: He knows it when he sees it, and he knows what this is all 
about-degrading black people").
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statute was not found in the words of the challenged provision or in some 
abstract philosophical musing about "discrimination"; the real meaning 
was found in the state-mandated classification and subordination of 
African Americans deemed to be "so inferior and degraded that they 
cannot be allowed to sit in public coaches occupied by white citizens." 16 

In considering Justice Harlan's. metaphoric conception of the 
colorblind Constitution, reading the entire quotation of the relevant 
passage of his Plessy opinion is helpful if not essential: 

The white race deems itself to be the dominant race in this 
country. And so it is, in prestige, in achievements, in 
education, in wealth, and in power. So, I doubt not, it will 
continue to be for all time, if it remains true to its great 
heritage, and holds fast to the principles of constitutional 
liberty. But in view of the constitution, in the eye of the law, 
there is in this country no superior, dominant, ruling class of 
citizens. There is no caste here. Our constitution is 
color-blind, and neither knows nor tolerates classes among 
citizens. In respect of civil rights, all citizens are equal before 
the law. The humblest is the peer of the most powerful. The 
law regards man as man, and takes no account of his 
surroundings or of his color when his civil rights as guarantied 
[sic] by the supreme law of the land are involved. It is 
therefore to be regretted that this high tribunal, the final 
expositor of the fundamental law of the land, has reached the 
conclusion that it is competent for a state to regulate the 
enjoyment by citizens of their civil rights solely upon the 
basis of race. 169 

As can be seen, Justice Harlan was acutely conscious of race and 
racial hierarchy.170 He recognized "white superiority in the very 
paragraph in which he proclaimed fealty to colorblindness," 171 revealing 

168 Plessy, 163 U.S. at 560 (Harlan, J., dissenting).  
169 Id. at 559. Justice Harlan also noted that "[t]here is a race so different from our own that we do 

not permit those belonging to it to become citizens of the United States. Persons belonging to it are, 
with few exceptions, absolutely excluded from our country. I allude to the Chinese race." Id. at 561.  
Under the Separate Car Law: 

a Chinaman can ride in the same passenger coach with white citizens of the United 
States, while citizens of the black race in Louisiana, many of whom, perhaps, risked 
their lives for the preservation of the Union, who are entitled, by law, to participate in 
the political control of the state and nation . . . are yet declared to be criminals, liable 
to imprisonment, if they ride in a public coach occupied by citizens of the white 
race." 

Id.  
170 See TINSLEY E. YARBROUGH, JUDICIAL ENIGMA: THE FIRST JUSTICE HARLAN 160-62 (1995) 

(commenting on Justice Harlan's racial views); Gabriel J. Chin, The Plessy Myth: Justice Harlan 
and the Chinese Cases, 82 IowA L. REv. 151, 157-58 (1996) (noting Harlan's "animosity towards 
Chinese" persons in the U.S.).  
171 Ian Haney Lopez, "A Nation of Minorities": Race, Ethnicity, and Reactionary Colorblindness, 59
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that he, "like most of his contemporaries . . . believed in the centrality of 
race and in the legitimacy of racial thinking. . . . Although Harlan was 
highly unusual in the courage, integrity, and decency he showed in racial 
matters, he nonetheless also remained a person of his time." 17 2 Justice 
Harlan's race-conscious colorblindness is on display in Pace v.  
Alabama,173 wherein he joined the Court's decision upholding a state 
criminal law's penalty enhancement for fornication and adultery engaged 
in by black-white couples, 174 and in Cumming v. Richmond County 
Board of Education,175 the Court's post-Plessy decision written by 
Harlan holding that a county school board did not violate the Equal 
Protection Clause when it closed an all-black high school while 
continuing to operate a high school for whites. 17 6 

Furthermore, and significantly, Justice Harlan's Plessy dissent 
specifically focused on civil (and not other) rights.177 The 
Reconstruction-era "tripartite theory of citizenship"' 7' and taxonomy of 
"rights"' 79 recognized three separate and distinct categories of rights: 
civil,' 8 0 political,' 8 ' and social.'8 2 Justice Henry Billings Brown's 
opinion for the Plessy majority evidences this understanding: "If the civil 
and political rights of both races be equal, one cannot be inferior to the 
other civilly or politically. If one race be inferior to the other socially, the 
constitution of the United States cannot put them upon the same 
plane."1 83 Applying and not criticizing the tripartite theory, Justice 
Harlan placed Homer Plessy's asserted right to ride in a railway car with 
white passengers in the civil rights category. 184 The Civil Rights Act of 
1866, constitutionalized by the Fourteenth Amendment to the 

STAN. L. REV. 985, 993 (2007).  172 Edward A. Purcell Jr., The Particularly Dubious Case of Hans v. Louisiana: An Essay on Law, 
Race, History, and "Federal Courts, " 81 N.C. L. REV. 1927, 2021 (2003).  
173 106 U.S. (16 Otto) 583 (1883), overruled in part by McLaughlin v. Florida, 379 U.S. 184 (1964).  
14 Id. at 585.  
175 175 U.S. 528 (1899).  
176 Id. at 545. The Court thus determined that the school board's "separate-and-unequal scheme" was 
reasonable and constitutional. MICHAEL J. KLARMAN, FROM JIM CROW TO CIVIL RIGHTS: THE 
SUPREME COURT AND THE STRUGGLE FOR RACIAL EQUALITY 45 (2004).  177 See supra text accompanying note 169.  
178 Jack M. Balkin, Plessy, Brown, and Grutter: A Play in Three Acts, 26 CARDOZO L. REV. 1689, 
1690, 1694 (2005); see also BALKIN, supra note 29, at 222-28 (discussing equal protection and the 
tripartite theory of citizenship).  
179 See generally Rebecca J. Scott, Public Rights, Social Equality, and the Conceptual Roots of the 
Plessy Challenge, 106 MICH. L. REV. 777 (2007) (discussing the concept of "public rights" and 
"social equality" from Reconstruction through Plessy).  
180 Civil rights include "freedom of contract, property ownership, and court access." KLARMAN, 
supra note 176, at 19.  
181 Examples of political rights include the right to vote and to serve on juries. Id.  
182 Social rights include the right to marry and the right to attend integrated schools. Id. Social 
equality was "a code word for miscegenation and racial intermarriage" leading to "mixed race 
children" or "blacks and whites regard[ing] themselves as members of the same family. Thus, states 
could continue to prohibit interracial sex or interracial marriage consistent with the Fourteenth 
Amendment." Balkin, supra note 178, at 1694-95.  
183 Plessy v. Ferguson, 163 U.S. 537, 551-52 (1896), overruled by Brown v. Bd. of Ed., 347 U.S.  
483 (1954).  
184 Plessy, 163 U.S. at 554-55 (Harlan, J., dissenting).
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Constitution, 1" 5 provided that "all persons born in the United States and 
not subject to any foreign power . . . shall have the same right . . . to 
make and enforce contracts. . . as is enjoyed by white citizens." 186 Plessy 

purchased a first class ticket for passage from New Orleans to 

Covington, Louisiana on the East Louisiana Railway. 18 7 The railroad's 
discriminatory conduct thus "prevented Homer Plessy from having an 
equal right to contract for the carriage in which he wanted to sit." 188 In 

denying Plessy that civil right, the Court participated in and ratified a 
denial of his. constitutional rights.  

While he viewed railway car racial segregation as a denial of a civil 

right, Justice Harlan did not recognize or endorse the social equality of 
African Americans: 

[S]ocial equality no more exists between two races when 
traveling in a passenger coach or a public highway than when 
members of the same races sit by each other in a street car or 
in the jury box, or stand or sit with each other in a political 
assembly, or when they use in common the streets of a city or 
town, or when they are in the same room for the purpose of 
having their names placed on the registry of voters, or when 
they approach the ballot box in order to exercise the high 
privilege of voting. 189 

"In other words," Jack Balkin argues, under Harlan's approach "it 

doesn't matter how much you integrate the institutions of American 
political and civil society. Blacks and whites are not social equals and 
they are not going to be." 190 

As he keeps company with Justice Harlan, Justice Thomas elides 
problematic aspects of Harlan's race-conscious colorblindness. That 

Justice Harlan was aware of but did not express disagreement with a 
white-supremacist racial hierarchy, and believed in the civil but not in 
the social equality of African Americans, complicates the turn to Harlan 

as an iconic foundation for Thomas's colorblindness position. Justice 
Harlan 

did not actually believe in color blindness in the modern 

185 See AKHIL REED AMAR, AMERICA'S CONSTITUTION: A BIOGRAPHY 382 (2012) (describing the 

Civil Rights Act as the Fourteenth Amendment's "companion"). But see GARRETT EPPS, 
DEMOCRACY REBORN: THE FOURTEENTH AMENDMENT AND THE FIGHT FOR EQUAL RIGHTS IN 

POST-CIVIL WAR AMERICA 165 (2006) (rejecting the view that 1 of the Fourteenth Amendment 
was intended to constitutionalize the Civil Rights Act of 1866).  
186 Civil Rights Act of 1866, ch. 31, 1, 14 Stat. 27 (current version at 42 U.S.C. 1981(a) (2006)).  
187 Plessy, 163 U.S. at 538.  
188 John 0. McGinnis & Michael B. Rappaport, David Souter's Bad Constitutional Theory, WALL 
ST. J., June 14, 2010.  
189 Plessy, 163 U.S. at 561 (Harlan, J., dissenting).  
190 Balkin, supra note 178, at 1700; see also DANIEL A. FARBER & SUZANNA SHERRY, 

DESPERATELY SEEKING CERTAINTY: THE MISGUIDED QUEST FOR CONSTITUTIONAL FOUNDATIONS 

23 (2002) (arguing that the framers of the Fourteenth Amendment "never expected blacks to become 
social equals with whites.").
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sense. Our modern conception of "color blindness" rejects the 
tripartite model; it is the product of the success of the civil 
rights movement and the struggle over the legacy of Brown v.  
Board of Education between racial liberals and 
conservatives.'9 

To explain (or explain away) Justice Harlan's colorblindness and 
racial views requires a nuanced examination sensitive to context and the 
times in which Harlan lived. As Justice Kennedy has noted, the 

statement by Justice Harlan that "[o]ur Constitution is color
blind" was most certainly justified in the context of his dissent 
in Plessy . . . . And, as an aspiration, Justice Harlan's axiom 
must command our assent. In the real world, it is regrettable to 
say, it cannot be a universal constitutional principle. 192 

Accordingly, the rhetorical force of and nonoriginalist appeal to 
Justice Harlan, the iconic Justice and Plessy dissenter, is undercut by a 
more complete understanding of, not just a phrase, but the totality of that 
dissent and what Harlan actually believed and said therein. "Iconography 
has its limits." 193 

V. CONCLUSION: CLARENCE THOMAS AND JUSTICE CLARENCE 
THOMAS 

In his memoir My Grandfather's Son, Clarence Thomas provides a 
narrative of his life replete with instances of racial references, 
race-consciousness, and racism. 194 Of particular interest here is Justice 

191 BALKIN, supra note 29, at 226.  
192 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 788 (2007) (Kennedy, 
J., concurring in part and concurring in the judgment).  
193 Ronald Turner, On Parents Involved and the Problematic Praise of Justice Clarence Thomas, 37 
HASTINGS CONST. L.Q. 225, 242 (2010).  
194 See THOMAS, supra note 128, at 35 (a student in Thomas's high school "passed me a folded note 
during history class. 'I like Martin Luther King . . . ' it said on the outside. I unfolded the piece of 
paper. Inside was a single word: '.. . dead."'); id. at 41 (when the seminary Thomas attended did not 
give out a trophy "traditionally given to the outstanding athlete .... I couldn't help thinking that I'd 
been passed over because I was black"); id. at 43 (hearing that Martin Luther King Jr. had been shot, 
Thomas heard a fellow seminary student say "'That's good. . . I hope the son of a bitch dies."'); id.  
at 178 (at a meeting with Reagan Administration officials then-Equal Employment Opportunity 
Commission chair Thomas, who "thought that the administration's in-your-face approach to race 
relations was counterproductive," an individual told Thomas "certain things [he] had to do at EEOC.  
I stopped him cold. 'As far as I'm concerned,' I said, 'there are only two things I have to do: stay 
black and die."'); id. at 209-10 (following the announcement of the retirement of Justice Thurgood 
Marshall Thomas met with and was asked questions by Department of Justice officials, including the 
question whether anyone would be bothered by his interracial marriage. [H]e replied, "'Only bigots 
and liberals!"'); id. at 235 (on Senate Judiciary Committee members considering Thomas's 
nomination to the Supreme Court: "What gave these rich white men the right to question my 
commitment to racial justice?"); id. at 250 (on the media's view of Thomas's "controversial" 
leadership of the EEOC: "What made it controversial, of course, was that I refused to bow to the 
superior wisdom of the white liberals who thought they knew what was better for blacks; since I
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Thomas's decision to not seek admission to Morehouse College and Fisk 
University, two of the nation's prestigious historically black colleges and 
universities, because "both schools required applicants to send a photo" 
and Thomas had heard that those institutions "admitted only 
light-skinned blacks." 195 Discussing black students during his time at the 
College of the Holy Cross, Justice Thomas wrote: 

Some black students gave up and stopped going to class, 
while others started using drugs or dabbling in cultlike Eastern 
religions. Their problem was that they lacked the social 
experience that would have made it easier for them to leave 
the comfort zone of segregation and move into the white 
world. Many of them, I suspected, might have done better had 
they gone to schools closer to home or to predominantly black 
colleges, which would have allowed them to grapple with the 
ordinary challenges of young adulthood without having to 
simultaneously face the additional challenge of learning how 
to live among whites. Yet Holy Cross, like other colleges 
across the country, continued to admit them in fast-growing 
numbers. 196 

Thomas also expressed his view that some of his black classmates 

at Holy Cross "thought that the mere existence of racial oppression 
entitled them to a free pass through college. . . . I foresaw a time when it 
would no longer be fashionable to give blacks a helping hand, especially 
after the generation of whites who remembered segregation was 
gone . . ."19 Believing that "many light-skinned blacks" considered 
"themselves to be superior to their darker brethren," Thomas "thought 
that preferential policies should be reserved for the poorer blacks whose 
plight was used to justify them, not the comfortable middle-class blacks 
who were better prepared to take advantage of them-and. . . [that] the 
same policies should be applied to similarly disadvantaged whites." 19 8 

However, he did not "think it was a good idea to make poor blacks, or 
anyone else, more dependent on government" as that would "amount to a 
new kind of enslavement" that would "prove as diabolical as 
segregation. . ."199 

Successfully applying for admission to Yale Law School, 200 Justice 

didn't know my place, I had to be put down."); id. at 269 (discussing Anita Hill's charges against 
Thomas in his Court confirmation hearing and referring to Tom Robinson, the defendant in To Kill a 
Mockingbird: "I had lived my whole life knowing that Tom's fate might be mine. As a child I had 
been warned . . . that I could be picked up off the streets of Savannah and hauled off to jail or the 
chain gang for no reason other than that I was black.").  
195 Id. at 42-43.  
1
9 6 Id. at 54.  
197 Id. at 55-56.  
198 Id. at 56.  
19 9 

Id.  

200 Thomas recalls that he asked Yale to take into account that he was disadvantaged and "took it for 

granted that Yale was giving me a break because I was poor (and especially since that poverty was in
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Thomas stated that he later realized that black beneficiaries of 
affirmative action "were being judged by a double standard." 20 1 

I sought to vanquish the perception that I was somehow 
inferior to my white classmates . . . . But it was futile for me 
to suppose that I could escape the stigmatizing effects of 
racial preference, and I began to fear that it would be used 
forever after to discount my achievements. 202 

When Justice Thomas did not have a job offer at the end of the fall 
semester of the third year of law school, he concluded: "Now I knew 
what a law degree from Yale was worth when it bore the taint of racial 
preference. I was humiliated-and desperate. The snake had struck." 20 3 

He "learned the hard way that a law degree from Yale meant one thing 
for white graduates and another for blacks, no matter how much anyone 
denied it . ,,"204 

During the Senate Judiciary Committee's hearings on his 
nomination to the Supreme Court, Justice Thomas told the.Senators that 
the proceedings were 

a circus. It is a national disgrace. And from my standpoint, as 
a black American, as far as I am concerned, it is a high-tech 
lynching for uppity blacks who in any way deign to think for 
themselves, to do for themselves, to have different ideas, and 
it is a message that, unless you kowtow to an old order, this is 
what will happen to you, you will be lynched, destroyed, 
caricatured by a committee of the U.S. Senate rather than 
hung from a tree. 205 

Subsequently, and five years after he had assumed the seat on the 
Court vacated by Justice Thurgood Marshall's retirement, Justice 
Thomas asked C. Boyden Gray, President George H. W. Bush's counsel 
at the time of Thomas's appointment to the Court, "was I picked because 
I was black?" 206 According to Justice Thomas, Gray replied that 
Thomas's race had worked against him as it had been planned to have 
Thomas replace Justice William J. Brennan Jr. "in order to avoid 
appointing [Thomas] to what was widely perceived as the court's 'black' 
seat, thus making the confirmation even more contentious." 207 

Clarence Thomas's personal views on issues of race and racism 
include, among other things, concerns about and opposition to 
race-conscious affirmative action; a belief that African-American 

part due to racial discrimination).. ." Id. at 74.  
201 Id. at 74-75.  
202 Id. at 75.  
203 Id. at 87.  
204 Id. at 99.  
20s Id. at 271.  
206 Id. at 216.  
207 Id.

282



Disparate Treatment

beneficiaries of affirmative action are stigmatized by racial preferences 
and his perception that others viewed him as inferior to his white 
classmates; a likening of affirmative action to "enslavement" and racial 
segregation; his understanding that his Yale law degree was tainted by 
racial preference; and his supposition that black students would have 
done better had they gone to college closer to their homes or to 
predominantly black colleges and universities.  

Justice Clarence Thomas's affirmative action jurisprudence is the 
same, in all material respects, as the personal views of Clarence Thomas.  
Consequently, Justice Thomas's jurisprudence in this important area of 
constitutional law can fairly be described as an example of that which he 
has criticized as legislative and not judicial conduct208: "the product of 

the person"209 unable or unwilling to exorcise "the passions, thoughts, 
and emotions that fill any frail human being." 210 What it cannot fairly be 
called is an originalist interpretation of the Constitution. "An originalist," 
like Justice Thomas, "who believes the Constitution is 'colorblind' 
should seek justification for that view not in general considerations of 
policy or fairness, but in the original understanding [or meaning] of the 
Equal Protection Clause." 211 The Justice's nonoriginalist colorblindness 
and anti-affirmative-action jurisprudence conspicuously fails to meet that 
standard.

208 Thomas, supra note 13, at 4.  209 Id. at3.  
210 Id. at 4.  
211 Greene, supra note 16, at 979.
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I. INTRODUCTION 

Midday on November 23, 1944, a crowd gathered to lynch an 
African-American teenager named James Scales. Earlier that morning, 
guards at the Tennessee state reformatory where Scales was imprisoned 
had accused the sixteen-year-old of brutally killing the wife and daughter 
of the institution's superintendent. The mob began to hang its victim 
under a large tree, but the lynching came to an abrupt end when one 
member of the mob shot Scales in the head multiple times.  

The murder of two white women and the lynching of a black 
teenager instantly became national news. Tennessee Governor Prentice 
Cooper pledged a full investigation and offered a $500 reward for 
information leading to capture and conviction of Scales's killers. Local 
clergy and the International Labor Defense raised the total reward to 
more than $1,800. The U.S. Department of Justice (DOJ) ordered the 
Federal Bureau of Investigation (FBI) to explore the circumstances 
surrounding the lynching.  

Despite the initial outpouring of attention, the incident was all but 
forgotten a few weeks later. No one was ever indicted or prosecuted for 
Scales's lynching. The double murder of the superintendent's wife and 
daughter also has remained unexplored because the mainstream press 
and official investigations presumed Scales was guilty. Although 
Scales's name has appeared in a few published lists of known lynchings,1 

' RALPH GINZBURG, 100 YEARS OF LYNCHING 269 (1968); A Memorial to the Victims of Lynching, 
AMERICA'S BLACK HOLOCAUST MUSEUM, http://abhmuseum.org/category/lynching-victims-
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this Note offers the first detailed account of the case.  
The obscurity of Scales's story is not surprising because state and 

federal authorities colluded in its cover-up. The record reveals that the 
DOJ and FBI expressly acceded as Tennessee authorities "whitewashed 
and let go"2 of the case. Both the FBI and the U.S. Attorney in 
Chattanooga deferred to local law enforcement and state political leaders 
rather than gathering sufficient evidence to prosecute the perpetrators.  
Ultimately, after the state failed to prosecute Scales's killers, the DOJ 
also abandoned the case. Assistant Attorney General Tom C. Clark,3 a 
future Supreme Court Justice, cited lack of jurisdiction as the reason that 
the DOJ did not pursue federal prosecution. Clark was probably incorrect 
in this assessment. State actors-guards and construction contractors 
employed by the state reformatory-clearly participated in Scales's 
murder. Therefore, Title 18, Section 52 of the U.S. Code, a Civil Rights 
statute used to prosecute lynching by people "acting under the color of 
state law," should have applied.  

James Scales's story highlights three modes of racial violence that 
predominated during the pre-Civil Rights Era South: 

1. Institutional violence: how an inhumane and degrading state 
reformatory for black youth persisted for many decades in 
Bledsoe County, Tennessee, despite repeated condemnation by 
members of the local community and observers from across the 
country; 

2. Lynching: the dynamics of "vigilante justice" perpetrated 
against a black teenager accused of brutally murdering two 
white women; 

3. Support for racial violence through cover-up by state and 
federal authorities: how state and federal law enforcement 
abandoned a case that prompted significant outcry, generated 
national news coverage, and for which legal remedies were 
available.  

While Scales's lynching was a sensational event that garnered 
national attention, his story also reveals subtler and more enduring forms 
of racial violence. These include the degrading conditions of the state 
reformatory, where countless black youth were jailed, and the collusion 

memorial/tennessee/page/4/, <http://perma.cc/P4AU-GBMH>.  
2 Memorandum from L. R. Pennington, to Mr. Rosen, Unknown Subjects, Lynching of James T.  
Scales, Colored, Civil Rights and Domestic Violence, at 2 (Dec. 14, 1944), in U.S. DEP'T OF 
JUSTICE, FBI FILE No. 44-1139 [hereinafter Dec. 14 Memo from Pennington to Rosen] (photo.  
reprint 2013) (on file with author). These are the exact words of the Knoxville-based FBI agent who 
led the lynching investigation. Id.  
3 Tom C. Clark later became U.S. Attorney General in the Truman administration from 1945-1949.  
About Tom Clark, TARLTON LAW LIBR., http://tarlton.law.utexas.edu/clark/clark.html, 
<http://perma.cc/G7WV-2P8Z>. President Truman appointed him to the Supreme Court in 1949, 
where he served until his retirement in 1967. Id. In an ironic twist of history, Thurgood Marshall 
succeeded Tom C. Clark as an Associate Justice. Thurgood Marshall, PBS, 
http://www.pbs.org/wnet/supremecourt/rights/robesmarshall.html, <http://perma.cc/5DVP-FS46>.  
Also in 1967, President Lyndon Johnson appointed Tom C. Clark's son, General Ramsey Clark, as 
U.S. Attorney General. About Tom Clark, supra.
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between state and federal authorities that undermined accountability for 
his murder. This Note chronicles the interplay of direct, structural, and 
cultural violence in the pre-Civil Rights Era South through the life and 
death of James Scales.  

II. A "VICIOUS TRIANGLE": DEFINING DIRECT, STRUCTURAL AND 
CULTURAL VIOLENCE 

Sociologist Johan Galtung defined three "super-types" of violence, 
which form the legs of a "vicious" "violence triangle": (1) "direct 
violence" (or "personal violence"), (2) "structural violence," and (3) 
"cultural violence." 4 

A. Direct Violence 

Direct violence is interpersonal: perpetrated by an individual or a 
group of people against a particular person or another group. 5 Direct 
violence is a discrete event or series of events that can be pinpointed in 
time.6 In the words of Black Power pioneer Stokeley Carmichael, 
direct-or personal-violence, "can be recorded on TV cameras and can 
frequently be observed in the process of commission." 7 Scales's lynching 
is an archetypal example of such direct violence.  

B. Structural Violence 

Structural violence is "violence that occurs in the context of 
establishing, maintaining, extending, or reducing the hierarchical 
ordering of categories of people in a society."8 It is a process9 that 
creates conditions of social injustice expressed as "unequal power and 
consequently as unequal life chances." 0 Exploitation is at the core of 
structural violence, where "some, the topdogs, [sic] get much more ...  

4 Johan Galtung, Cultural Violence, 27 J. PEACE RES. 291, 294 (1990).  
5 Johan Galtung, Violence, Peace and Peace Research, 6 J. PEACE RES. 167, 170 (1969).  
6 Galtung, supra note 4, at 294.  

Galtung, supra note 5, at 187 n.13 (quoting STOKELY CARMICHAEL & CHARLES V. HAMILTON, 
BLACK POWER: THE DIALECTICS OF LIBERATION 151 (1968)). Carmichael writes about individual 
violence versus institutional violence, a frame that Galtung endorses as functionally equivalent to his 
paradigm of direct (or personal) violence versus structural violence. Id. at 188 n.13. Galtung favors 
his chosen terms because structural violence can occur outside of institutions, and direct violence 
may be perpetrated by groups as well as by individuals. Id.  
8 PETER IADICOLA & ANSON SHUPE, VIOLENCE, INEQUALITY, AND HUMAN FREEDOM 35 (2012).  
9 Galtung, supra note 4, at 294.  
19 Galtung, supra note 5, at 171.
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out of the interaction in the structure than others, the underdogs." 11 The 
racial caste system that existed in Bledsoe County at the time of Scales's 
lynching-as well as across the Jim Crow South-formed the structural 
element of the vicious triangle because "the general formula behind 
structural violence is inequality, above all in the distribution of power."12 

African Americans, generally, had little power in the 1940s South; 
Scales-a black, incarcerated youth-was at the bottom of the power 
structure.  

C. Cultural Violence 

Cultural violence refers to "those aspects of culture, the symbolic 
sphere of our existence-exemplified by religion and ideology, language 
and art, empirical science and formal science (logic and mathematics)
that can be used to justify or legitimize direct or structural violence." 13 

Because culture tends to transform slowly, Galtung frames cultural 
violence as an "invariant, a permanence" that remains static for long 
periods of time. 14 In practice, these cultural factors make direct and 
structural violence "look, even feel, right-or at least not wrong."15 The 
ideology of white supremacy in the Jim Crow South created a platform 
on which structural violence and direct violence could flourish and gain 
legitimacy. 16 

D. Direct, Structural, and Cultural Violence and the Loss 
of Identity 

Despite its interpersonal nature, direct violence is often 
depersonalized when perpetrated in the context of structural and cultural 
violence. 17 This depersonalization was not merely a feature of caste 

" Galtung, supra note 4, at 293.  
12 Galtung, supra note 5, at 175.  

13 Galtung, supra note 4, at 291.  
14 Id. at 294 (internal quotation marks omitted) (emphasis added).  
is Id. at 291.  
16 The ideology of white supremacy went beyond the beliefs of specific white supremacist groups 
such as the Ku Klux Klan. It was a deeply held and widespread societal belief about the existence of 
a racial hierarchy with white people at the pinnacle. See, e.g., David Garland, Penal Excess and 
Surplus Meaning: Public Torture Lynchings in Twentieth-Century America, 39 LAw & SOC'Y REV.  
793, 800 (2005) (describing the post-Reconstruction reassertion of white supremacy as "a 
reactionary reassertion of traditional hierarchies"). These beliefs were supported by contemporary 
interpretations of science, history, and even theology. See Galtung, supra note 4, at 296-302 
(describing how these factors can contribute to cultural violence, using other examples).  
17 See Kathleen M. Blee, Racial Violence in the United States, 28 ETHNIC & RACIAL VIOLENCE 599, 
606-07 (2005) (arguing that "[w]hen a white man shows off for his buddies by beating up a black 
man .... [it] is racial violence because it involves racially constituted groups of black victims and 
white peers .... [but] [t]he African American man [as a particular individual] is fungible").
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system, but also a means of the caste system's perpetuation. 18 As will be 
shown in Part IV, the mob did not know and did not care about Scales's 
personal history. Scales became the target of extrajudicial killing as a 
marginalized person who the perpetrators perceived as being closest to 
the scene of the underlying crime. Reflexively, the entire white 
community assumed Scales's guilt. The mob did not seek any proof in 
carrying out its swift, extralegal actions because the caste system's 
cultural and structural violence legitimated.the lynching. Part III attempts 
to counteract the deletion of identify by exploring James Scales's 
personal history and how he came to be a victim of direct, structural, and 
cultural violence.  

III. WHO WAS JAMES SCALES? 

A. James Scales's Childhood 

There are few accounts of Scales's life beyond the newspaper 
articles that came out after his death. Yet, by any measure, Scales 
appears to have had a troubled childhood that included significant run-ins 
with the law. He was born in Nashville, Tennessee, in January 1928, to 
Daisy and Ellis Scales. 19 In 1940, the U.S. Census recorded that Scales, 
age 11, was living with his mother and grandmother in a Nashville 
apartment. 20 It appears that his parents separated at some point prior to 
this time. 21 Between the ages of nine and sixteen, Scales encountered 
difficulties with the law at least eight times before he was sent to the 
state reformatory.22 An article in the Nashville Banner reported that 
Scales was arrested for disorderly conduct on December 31, 1937, at age 
nine. 23 On July 25, 1940, at age twelve, "he was arrested and charged 
with housebreaking and larceny in two cases; highway robbery in three 
cases; and assault with a knife in two cases." 24 On May 31, 1942, he was 
arrested for destroying property, and on September 1, 1942, he was 
arrested for purse snatching.2 5 On October 16, 1944, he was arrested for 

18 See id. (describing the interrelationship between the violence and the perceptions of supremacy 
that the violence creates).  
19 DIV. VITAL STATISTICS, TENN. DEP'T OF PUB. HEALTH, JAMES ELLIS SCALES, CERTIFICATE OF 
DEATH (Nov. 23, 1944) [hereinafter SCALES DEATH CERTIFICATE] (on file with author).  
20 BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, POPULATION SCHEDULE FOR DAVIDSON 
CNTY., TENN. SIXTEENTH CENSUS OF THE U.S.: 1940 (1940) (on file with author) (showing that in 
1944, James lived with Daisy Scales and James's grandmother, Sarah Taylor).  

21 Id. (listing Daisy as divorced).  
22 Killer Attacks Wife, Slays Daughter of School Head, NASHVILLE BANNER, Nov. 23, 1944, at 2.  
23 Id.  

24 Id.  

25 Id.
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housebreaking and larceny.26 His conviction and sentence to the 
reformatory stemmed from his arrest on October 24, 1944, for highway 
robbery and carrying a pistol.2 7 The newspaper reported that Scales held 
up two women outside of the Polk Apartments and stole their purses.2 8 

Scales had "steadfastly proclaimed his innocence" of this robbery, yet en 
route to the reformatory in Pikeville, he purportedly confessed to M. M.  
Pitts, the juvenile court officer who worked on Scales's case, and drew a 
picture of where he had hidden the stolen purses.2 9 

Despite these transgressions, people who knew Scales did not 
consider him to be dangerous, though he was known to be crafty and 
shrewd. After Scales's murder, Pitts told the Nashville Tennessean 
newspaper that he was "surprised" that the young man would commit 
such a deadly act because "we didn't regard him as a dangerous 
person ... but he was considered extremely cunning. He was very 
moody and it was impossible to tell what he was thinking by his speech 
or manner." 3 0 

B. James Scales's Navy Career 

When Scales was arrested for the crimes that led to his sentence at 
the reformatory, he was wearing a Navy uniform and carrying papers that 
attested to fifteen months of military service. 31 Although he was 
technically too young to serve, Scales enlisted in the Navy on March 29, 
1943, at age fifteen. 32 His father, Ellis Scales, falsely corroborated that 
his son was born on January 12, 1926,33 two years earlier than James's 
actual date of birth.34 James Scales served in the Navy for more than a 
year, including ten months overseas. 35 On May 2, 1944, he was 

26 Id.  
27 Id.  

28 Id.  

29 Scales Negro Well Known to Police Here, NASHVILLE TENNESSEAN, Nov. 24, 1944, at 18.  
3o Id. at 1 (internal quotation marks omitted).  
31 Id. at 18.  
32 Enlistment Agreement (Mar. 29, 1943), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES 

VETERAN FILE (photo. reprint 2012) (on file with author) (incorrectly showing his year of birth as 
1926); see also SCALES DEATH CERTIFICATE, supra note 19 (showing birthdate as January 1928, 
making Scales fifteen-years-old); Letter from James Scales, at 1 (Oct. 11, 1944), in NAT'L 
PERSONNEL RECORDS CTR., JAMES SCALES VETERAN FILE (photo. reprint 2012) (on file with 

author) (writing that he "got a discharge for being underage").  
33 NRB FORM 15: JAMES ELLIS SCALES'S AGE CERTIFICATE (Mar. 10, 1943), in NAT'L PERSONNEL 

RECORDS CTR., JAMES SCALES VETERAN FILE (photo. reprint 2012) (on file with author) (evidencing 
Ellis H. Scales's signature); NRB FORM 18: JAMES ELLIS SCALES'S CONSENT, DECLARATION OF 

PARENT OR GUARDIAN IN THE ENLISTMENT OF A MINOR UNDER TWENTY-ONE YEARS OF AGE (Mar.  

5, 1943), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES VETERAN FILE (photo. reprint 2012) 

(on file with author) (evidencing Ellis H. Scales's signature).  

34 See SCALES DEATH CERTIFICATE, supra note 19 (indicating that Scales was born in January 1928).  

35 See Discharge Slip (Apr. 17, 1944), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES 

VETERAN FILE (photo. reprint 2012) (on file with author) (showing date of discharge as May 2, 
1944, over a year from his March 29, 1943, enlistment); Summary of Service, in NAT'L PERSONNEL
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discharged "by reason of inaptitude" due to several incidents of violent 
and undisciplined conduct.36 

Scales had disciplinary problems throughout his time in the service.  
The most serious incident took place on July 5, 1943, when Scales had a 
verbal altercation with Frank Sykes, another black stewardmate, which 
escalated into violence." According to Scales, the argument began when 
Sykes took Scales's writing pad and verbally abused him,3 8 prompting 
Scales to retort with a demeaning comment about Sykes's wife. In 
Sykes's account, which was corroborated by multiple witnesses, Scales 
instigated the altercation with the disparaging remark.40 Sykes threw a 
dirt clod at Scales, who ran out of the barracks. 41 Scales returned 
moments later with his belt knife in one hand and a carbine rifle in the 
other, threatening to "cut his damned throat." 42 Another stewardmate told 
Scales to "pipe down" and inserted himself between the two men.4 3 

Thinking that Scales was not serious in his threat, Sykes got up from his 
bed to go "clean silver" in the Captain's mess.4 4 Seconds later, Scales 
broke away from the other stewardmate's grasp, stabbed Sykes in the 
chest with his knife, and then fled from the scene.4 5 Sykes was admitted 
to the hospital with a stab wound that was two inches long and an 
inch-and-a-half deep, just to the right of his sternum.4 6 It appears that 
Sykes recovered fully because there is no mention of any problems with 
his health in subsequent reviews of the "findings and sentence" for the 
stabbing.47 

On July 7, 1943, the Commanding Officer for Acorn Unit Number 
Nine, H.J. McNulty, deposed Scales, Sykes, and other witnesses.4 8 He 
recommended a sample charge for the upcoming Court Martial, which 

RECORDS CTR., JAMES SCALES VETERAN FILE (photo. reprint 2012) (on file with author) (showing 
dates with ACORN Unit #9 as June 1943 through March 1944).  
36 Statement Regarding Scales' Inaptitude Discharge, in NAT'L PERSONNEL RECORDS CTR., JAMES 
SCALES VETERAN FILE (photo. reprint 2012) (on file with author). It was an "indifferent" discharge, 
which is a form of honorable discharge. Discharge Slip, supra note 35; Veteran's Eligibility, PENN.  
STATE CIV. SERVICE COMMISSION, http://www.portal.state.pa.us/portal/server.pt/community/ 
veterans/14275/ eligibility/590768, <http://perma.cc/SRU4-G3ZQ>.  
" Letter from Commanding Officer to Commanding Officer, Eighth Defense Battalion, Reinforced 
(July 7, 1943), at Encl. B, in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES VETERAN FILE 
[hereinafter July 7 Letter] (photo. reprint 2012) (on file with author).  
38 Id. at Encl. A.  
39 Id. Scales reported that Sykes said, "Hey Scales, I heard you was a big fuck-off. Of course I know 
you're not a dick-suck because if you were you'd suck mine." Scales responded with, "[y]our wife's 
a big suck-off." Id. (internal quotation marks omitted).  
40 Id. at Encl. B.  
41 Note from H. J. McNulty (Aug. 31, 1943), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES 
VETERAN FILE (photo. reprint 2012) (on file with author).  
42 July 7 Letter, supra note 37, at Encl. C.  
43 Id. at Encl. D.  
44 Id. (internal quotation marks omitted). Witnesses reported that "[a]t no time did Sykes attempt to 
injure or get at Scales subsequent to the time he threw the dirt clod." Id.  
4s Id.  
46 Id. at Encl. D.  
47 Id.  

48 Id.
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read, in relevant part, that Scales "did . . . willfully, maliciously and 
without justifiable cause, assault and strike with a dangerous weapon, to 
wit, a sheath knife, one Frank (none) Sykes."4 9 Scales was tried by 
summary court martial on July 26 and the charge was "proved in part ...  
except for the words 'and without justifiable cause."' 50 In other words, 
Scales was found guilty but his actions were deemed to have some level 
of justification. His sentence included a $25 reduction in monthly salary 
for six months, seventy-five hours of extra police duties, and a demotion 
in military rank. 51 He was released from arrest and restored to duty on 
August 16, 1943.52 

The Court Martial and punishment did not put an end to Scales's 
misbehavior. One month later, on September 16, 1943, Scales was cited 
for "violating the sanitary bill" and punished with twenty-five hours of 
extra duty. 53 On September 25, he was sentenced to five days of solitary 
confinement with only bread and water for "violating Acorn Unit 
Number Nine Order #10."54 Then, on October 25, Scales slept in past 
reveille and was punished with twenty-five hours extra duty.5 5 On April 
10, 1944, he was punished for being out of uniform and using profane 
languageto a petty officer. 56 He served five days in solitary confinement 
with only bread and water. 57 

This pattern of undisciplined conduct resulted in Scales's discharge 
from the Navy "by reason of inaptitude" on May 2, 1944.58 Describing 
the reasons for this severe sanction, Commander McNulty wrote: 

[He] consistently gets into trouble with other enlisted 
personnel and evidenced a lack of ability to associate 
harmoniously with other people or to cooperate in the 
maintenance of discipline. There is marked evidence of 
immaturity which prevents Scales from taking military life 
seriously. Every attempt through personal attention and 
frequent interviews has been made to salvage Scales, but he 

49 
Id.  

50 Note from H. J. McNulty, supra note 41.  
51 Id. Although the proceedings were approved on August 11, 1943, and again on August 31, 1943, 

the "findings and sentence" were "disapproved" on each of those dates. Id.  
52 Captain's Mast-Offense: Striking Another Person in the Navy, in NAT'L PERSONNEL RECORDS 

CTR., JAMES SCALES VETERAN FILE (photo. reprint 2012) (on file with author).  

53 Captain's Mast (Sept. 18, 1943), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES VETERAN 
FILE (photo. reprint 2012) (on file with author).  
s4 Captain's Mast (Sept. 25, 1943), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES VETERAN 
FILE (photo. reprint 2012) (on file with author). Scales's Naval Unit was called "Acorn number 
nine." Id. The Navy records provide no indication about the content of rule #10.  
" Captain's Mast (Oct. 25, 1943), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES VETERAN 
FILE (photo. reprint 2012) (on file with author).  
56 Captain's Mast (Apr. 10, 1944), in NAT'L PERSONNEL RECORDS CTR., JAMES SCALES VETERAN 

FILE (photo. reprint 2012) (on file with author).  
5 Id.  
58 See supra note 36 and accompanying text.
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has proven an unapt character.59 

On March 15, 1944, Scales submitted a statement regarding his 
inaptitude discharge. It read: 

I have read the statement regarding my inaptitude discharge.  
When I enlisted in the United States Navy, I was under the 
impression that I would be assigned to duty aboard ship and in 
a capacity other than in officers' mess. Thinking that I could 
do my part in the war effort, I misrepresented my age upon 
enlistment. I was sixteen (16) years old on January 12, 1944.60 

It appears from Scales's statement that he anticipated engaging in 
military duties other than cooking and serving food for Naval officers.  
During the two decades prior to World War II, African Americans in the 
Navy were largely restricted to serving as mess attendants. 61 Although 
this policy shifted during the War due to resource pressures and the great 
valor shown by African-American service members, 62 it comes as no 
surprise that a young, inexperienced sailor such as Scales would be 
assigned as a mess attendant.  

Several months later, on October 11, 1944, Scales wrote to the 
Navy asking to reenlist. "I got a discharge for being underage," he wrote, 
"I would like to get back in the Navy when I am of age."63 This letter 
appears to misrepresent the reason for his discharge. Either Scales did 
not understand, or he chose to ignore, that his inaptitude discharge was 
prompted by his bad behavior, as described in Commander McNulty's 
statement. 64 On October 23-the day before he was arrested for the 
crime that resulted in his incarceration at the reformatory-the Navy 
penned a reply. The letter stated that personnel records showed his birth 
year to be 1926, and it asked him to provide an "authenticated birth 
certificate," if his birth records were incorrect. 65 

It is likely that many of Scales's behavioral mishaps stemmed from 
immaturity. He was a full two years younger than he should have been as 
an enlisted sailor. However, the armed assault on a fellow sailor 
represented a serious episode in a striking pattern of delinquency that 
began when he was a young child.  

59 Statement Regarding Scales' Inaptitude Discharge, supra note 36.  
60 Scales' Statement Regarding Inaptitude Discharge (Mar. 15, 1944), in NAT'L PERSONNEL 
RECORDS CTR., JAMES SCALES VETERAN FILE (photo. reprint 2012) (on file with author).  
61 African-Americans and the U.S. Navy-World War II, NAVAL HIS. & HERITAGE, 
http://www.history.navy.mil/photos/prs-tpic/af-amer/afa-wwii.htm, <http://perma.cc/3TEV-X3G5>.  
62 Id.  

63 Letter from James Scales, supra note 32, at 1.  
64 Interestingly, Scales's skill in writing such a letter (with good penmanship) demonstrates that he 
likely had a decent education. See id. (demonstrating penmanship). He left school no later than age 
fifteen when he joined the Navy, although it is possible that he dropped out before enlisting.  
65 Letter from George P. Daly, U.S. Navy Lieutenant, to James Scales (Oct. 25, 1944), in NAT'L 
PERSONNEL RECORDS CTR., JAMES SCALES VETERAN FILE (photo. reprint 2012) (on file with 
author).
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IV. INSTITUTIONAL VIOLENCE: A REFORMATORY FOR BLACK BOYS 

IN A DANGEROUS WHITE COUNTY 

After his conviction for armed robbery, James Scales was 
incarcerated at the Tennessee State Training and Agricultural School for 
Colored Boys in Pikeville. The reformatory was located in a remote, 
rural location in the mountains of Bledsoe County on the Cumberland 
Plateau. 66 It was an overwhelmingly white and poor area at the time, and 
it remains so to this day. 67 

A. "Bloody Bledsoe" 

Bledsoe County, Tennessee, sports a sinister sobriquet: "Bloody 
Bledsoe." 68 This nickname attached because of violent feuds between 
local white families that began during the Civil War when the county 
was evenly divided between supporters of the Union and the 
Confederacy. 69 Local Bledsoe County historian Thomas V. Swafford 
wrote a series of books chronicling the "violence, moonshine and 
colorful characters" that caused turmoil in the county.7 0 According to 
Swafford: 

As the war dragged on, atrocities beget atrocities and acts of 
revenge beget acts of revenge throughout the local civilian 
population. Guerrillas and bushwhackers took over. The 
animosity between families and the killings that occurred 
during the war carried over for many years after the war 

66 See OFFICE OF THE COMPTROLLER OF THE CURRENCY, COMMUNITY REINVESTMENT ACT 

PERFORMANCE EVALUATION 5 (2011), http://www.oce.gov/static/cra/craeval/oct12/10470.pdf, 
<http://perma.cc/LFN6-RQW5> (describing Pikeville).  
67 MARGARET MCCULLOCH, AM. MISSIONARY ASS'N, TENNESSEE STATE AGRICULTURAL AND 

TRAINING SCHOOL FOR COLORED BOYS 2 (Dec. 12, 1944) (on file with author) (describing 1940s 
Pikeville as "an overwhelmingly white area, of a poverty-stricken and widoly [sic] scattered 
population"); State & County Quick Facts: Bledsoe County, Tennessee, U.S. CENSUS BUREAU (Feb.  
27, 2014, 6:20 PM), http://quickfacts.census.gov/qfd/states/47/ 47007.html, <http://perma.cc/GLK7
WTJL> (reporting that the percentage of white residents in Bledsoe County in 2012 was 94.1%, the 
percentage of persons below poverty level from 2008-2012 was 23.1% in Bledsoe County, and the 
median household income was $13,000 less than Tennessee as a whole).  
68 Bloody Bledsoe: Vengance [sic] by Blood, YOUTUBE (May 11, 2012), https://www.youtube.com/ 

watch?v=qgvV829UOXk, <http://perma.cc/R8S2-FVSQ> (showing a recording of a series titled 
"Bloody Bledsoe" based on the Bloody Bledsoe books written by Thomas V. Swafford).  
69 THOMAS V. SWAFFORD, MOONSHINE MAN: THE LIFE OF CHURCH LESTER 20 (2007) [hereinafter 

MOONSHINE MAN]; Elizabeth Robnett, Bledsoe County, TENN. ENCYCLOPEDIA HIST. & CULTURE, 

http://tennesseeencyclopedia.net/entry.php?rec=99, <http://perma.cc/E5K-R7ZB>; see also THOMAS 
V. SWAFFORD, THE SWAFFORD-TOLLETT FEUD 80-83, 85, 87 (2003) (describing the bloody feud 
between the Swafford and Tollett families, which began in the 1860s and continued through the 
1900s).  
70 Ben Benton, Second 'Bloody Bledsoe' Book Now Available, CHATTANOOGA TIMES FREE PRESS, 

Dec. 29, 2007, http://www.timesfreepress.com/news/2007/dec/29/2nd-Bloody-Bledsoe--book-now
available/, <http://perma.cc/LTL4-4YQT>.
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ended. 71 

The arrival of Prohibition exacerbated these conflicts and sparked 
competition between local brewers and moonshiners. 7 2 "Moonshine was 
the county's lifeblood and the root of its identity," which included 
significant corruption as some sheriffs and deputies participated in the 
illegal trade. 73 A bomb planted in a residential home by a particularly 
notorious character killed three young girls in 1938.74 Although this 
crime was successfully prosecuted in a blockbuster trial,7 5 vigilante 
justice ruled the day during most of this period in Bledsoe's history.7 6 

Swafford notes that, in 1938, Bledsoe had the highest per capita 
murder rate in Tennessee and the lowest rate of convictions. 77 Of the 211 
confirmed killings by Bledsoe men between 1861 and 1950, only 21% of 
the perpetrators served any jail time in Bledsoe County, and none were 
sentenced to death. 78 An attorney who practiced in the county during the 
mid-1900s explained with chilling clarity that Bledsoe juries let so many 
killers walk free because "[w]e take into consideration whether or not the 
person who was killed needed to be killed." 79 Although Swafford 
suggested that the rate of violence declined to an average level after 
about 1950,80 the current District Attorney General for Bledsoe County, 
Michael Taylor, asserts that local blood feuds persisted into the late 
1970s.8 1 Throughout the "Bloody Bledsoe" time period, the crimes were 
traditionally white-on-white violence, as very few African Americans 
lived in the county.  

Given the predilection for vigilantism among Bledsoe's residents 
and the cavalier attitude toward prosecuting murder by white 
perpetrators, it is not surprising that a young black man accused of 
murder would be lynched. Prior to Scales's murder, there were two other 
known lynchings of black men in Bledsoe's history. Fifty years earlier, 
in 1893, John Cooper, a black man, was accused of assaulting and killing 
Rosa Boring, a young white woman. 82 The police apprehended Cooper 

71 MOONSHINE MAN, supra note 69, at 20.  
72 Bloody Bledsoe: Vengance [sic] by Blood, supra note 68.  
73 MOONSHINE MAN, supra note 69, at 20-21.  
74 Id.; Gouge Girls' Murder, ELIZABETHTON STAR, Nov. 26, 2004, http://archives.  
starhq.com/html/localnews/1104/112604MrRobinson.html, <http://perma.cc/VXK5-93KF>.  
7s Gouge Girls' Murder, supra note 74.  
76 Benton, supra note 70.  
77 MOONSHINE MAN, supra note 69, at 18.  
78 Id. at 18-19. Swafford notes that these statistics most likely underrepresent the actual number of 
murders committed by Bledsoe men during this time period because of incomplete or nonexistent 
records for the earlier years. Id. at 19.  
79 Id. at 18 (internal quotation marks omitted).  80 Id. at 22.  
81 Telephone Interview with Michael Taylor, Dist. Att'y Gen., 12th Judicial Dist. of Tenn. (July 26, 
2012).  
82 Her Throat Cut: A Young Girl Found Murdered Near Pikeville, CHATTANOOGA SUNDAY TIMES, 
Oct. 22, 1893; Additional Details of the Confession and Lynching of a Negro Fiend, CHATTANOOGA 
DAILY TIMES, Oct. 24, 1893. Cooper changed his name to John Gamble-a name that is listed in 
other sources documenting the man's death. Additional Details of the Confession and Lynching of a
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and brought him to the Pikeville jail.83 Soon thereafter, a mob of 300 
white men assembled at the jail to demand that the sheriff turn over 
Cooper. 84 The sheriff left to consult a judge about what he should do, and 
during his absence, the mob overpowered the jailer, apprehended 
Cooper, and lynched him.85 Nearly half a century earlier, in 1848, a black 
slave was accused of killing Nancy Thurman, a thirty-three-year-old 
white woman, whose family owned him.8 6 Apparently, Thurman had 
whipped the man and, later in the day, he sought revenge as she was 
gathering walnuts near Pikeville's cemetery. 87 A group of white men 
lynched him near the site of the crime. 88 

It was in this violent, extraordinarily remote, and nearly all-white 
county that the State of Tennessee chose to locate a reformatory for 
African-American boys.  

B. Tennessee State Training and Agricultural School for 
Colored Boys 

Tennessee's first public reformatory for boys opened its doors in 
1911.89 Prior to that time, "youthful criminals" were routinely 
incarcerated in prisons alongside adults.90 In 1908, a ten-year-old boy 
and an eleven-year-old boy were each committed to a state prison for two 
to three years for larceny and related offenses. 9 1 Deeming the adult 
facilities "schools of crime for the young," state legislators passed a law 
financing an institution for boys. 92 The state founded the Training and 
Agricultural School for Colored Boys in Pikeville, Tennessee, in 1918.93 
Beginning in 1932, the reformatories for black boys and for white boys 
were operated under the same management until responsibility for the 
institutions was separated in 1934.94 

The public reformatory system was problematic from its inception.  
Numerous private and public inspectors pronounced the reformatory 

Negro Fiend, supra; see, e.g., GINZBURG, supra note 1, at 268.  
83 Additional Details of the Confession and Lynching of a Negro Fiend, supra note 82.  
8 4 

Id.  

8s Id.  
86 Email from Carolyne Knight, Pikeville Librarian, to author (May 16, 2014) (on file with author).  
87 Id.  

88 Id.  

89 TENN. DEP'T OF CORR., 1700-2013 HISTORICAL TIMELINE 3 (2013), http://www.tn.gov/correction/ 

pdf/ HistoricalTimeline.pdf, <http://perma.cc/8T3L-VRQ2> [hereinafter DEP'T OF CORR.  
TIMELINE].  
90 TENN. STATE BD. OF CHARITIES, BIENNIAL REPORT 1 (1911) [hereinafter 1911 CHARITIES BD.  

REPORT] (on file with author).  
91 DEP'T OF CORR. TIMELINE, supra note 89, at 3.  
92 1911 CHARITIES BD. REPORT, supra note 90, at 1.  

9 DEP'T OF CORR. TIMELINE, supra note 89, at 3.  

9 TENN. DEP'T OF INSTS. & PUB. WELFARE, BIENNIAL REPORT 1 (1934) (on file with author).
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system to be an utter failure since its creation. 9 5 A 1923 biennial report to 
the State Board of Charities stated, "A most unsatisfactory condition 
exists here because of the poorly planned main building and the fearfully 
over-crowded conditions of the dormitories." 96  Regarding the 
institution's "Colored Department," the report stated that the reformatory 
was: 

Located in the most inaccessible spot conceivable for a 
reformatory institution. Not only does this out-of-the-way 
location entaile [sic] an unnecessary expence [sic] in 
transporting supplies to the institution and the finished 
products to the railroad, but it makes it practically impossible 
to secure efficient help, or trained teachers. 97 

A report on the Pikeville institution from December 1944 provided 
a detailed description of the Training and Agricultural School's remote 
setting: 

It is located nearly 100 miles from any large city, 15 miles 
from the town of Pikeville, 7 miles from any highway, in an 
area where no Negroes live. It is almost inaccessible to 
inspection by officials or civic groups . . . . It is an institution 
for Negroes located in an overwhelmingly white area, of a 
poverty-stricken and widoly [sic] scattered population. It is an 
institution filled largely with city boys with nothing in the 
isolated rural environment through which they can be 
re-educated for city life.9 8 

The Pikeville reformatory was a work farm where young boys were 
tasked with hard labor, including farming, mining, and maintaining the 
property.99 There were no bars or fences to keep the boys in, so runaways 
were common.'00 The boys rarely got far, however, since they were easy 
to spot in the all-white, rural community. There was a standing $10 

95 See TENN. DEP'T OF INST. AND PUB. WELFARE, LAW ENFORCEMENT COMM. OF MADISON CNTY., 
REPORT ON TRIP TO HERBERT DOMAIN REFORM SCHOOL FOR COLORED BOYS (Jan. 31, 1933) 
[hereinafter REPORT ON TRIP TO REFORM SCHOOL] (on file with author) ("It is no reformatory at all.  
It is an isolated place of confinement for boys. There is no way of reforming a boy there. There are 
no trades to be learned, no equipment or machinery for trades."); WILLIAM B. JONES, STATE 
TRAINING AND AGRICULTURAL SCHOOL FOR NEGRO BOYS AT PIKEVILLE 3 (1938) (on file with 
author) (recommending that the facility "be abandoned . . . [and] relocated at some point between 
Nashville and Memphis"); MCCULLOCH, supra note 67, at 1-3 ("Over a period of many years 
investigations and reports have shown the need for drastic reforms in the institution . . . without 
avail").  
96 TENN. STATE BD. OF CHARITIES, BIENNIAL REPORT (1923) (on file with author).  
9 Id.  
98 MCCULLOCH, supra note 67, at 2.  
99 JONES, supra note 95, at 4.  
100 Interview with Jeffrey Angel, Resident at Reform School and Descendant of a Superintendent and 
an Unofficial Historian of the Reform School, in Pikeville, Tenn. (July 23, 2012) [hereinafter Jeffrey 
Angel Interview]. Mr. Angel grew up at the Pikeville reformatory because his father worked there 
during the 1960s and 1970s, including as superintendent. Id. His mother, Zanda Angel, became an 
unofficial historian for the Training and Agricultural School and worked there through the 1990s. Id.
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reward for local farmers who brought back a runaway' 01 (equivalent to 
about $135 in 2014 currency).102 Corporal punishment was routine. 103 

The Training and Agricultural School for Colored Boys was 
notorious for deplorable conditions. 104 A nationwide survey of 
"American institutions for delinquent juveniles" named the Pikeville 
institution as "the most desolate and forbidding." 10 5 The report reads: 

Inadequate appropriations, bad housing, poor location, meager 
and run down equipment, the absence of any plan or program, 
a strictly punitive approach, and a technically untrained staff 
and administration combine to make the State Training and 
Agricultural School for Colored Boys one of the most 
negative and ineffectual institutions visited so far in this 
nation-wide survey. Among the schools visited Pikeville 
stands as the most desolate and forbidding. Its lonely, isolated, 
and inaccessible mountain top is poorly suited to human 
habitation, to say nothing of its use as a place for a children's 
school. This geographic factor is one of the many reasons why 
funds should be made available for Pikeville's immediate 
discontinuance. Further money appropriated for the upkeep of 
an institution with such debasing standards will simply 
represent an additional waste of public funds.' 06 

In 1938, the Advisory Commission on Juvenile Correctional 
Institutions-directed by William B. Jones-released a scathing report 
on the Training and Agricultural School for Colored Boys. The Jones 
Report described "almost primitive" buildings and equipment that were 
only worth their salvage value.' 07 It criticized the location as "not at all 
suited to the objectives or needs of a training school for Negro boys."108 

Jones noted a complete absence of rehabilitation, treatment, or training 

101 Report by Z. Alexander Looby, NAACP Legal Defense Fund Attorney, to Thurgood Marshall, 

NAACP Legal Defense Fund Chief Counsel, at 2 (Dec. 7, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 
No. 44-1139 [hereinafter Looby Report] (photo. reprint 2013) (on file with author).  
102 CPI Inflation Calculator, BUREAU LAB., http://www.bls.gov/data/inflationcalculator.htm, 

<http://perma.cc/Z6XJ-9GMQ>.  
103 Jeffrey Angel Interview, supra note 100.  
104 A sister institution, the Training and Agricultural School for white boys (called Jordania), was 

located in Bordeaux, Tennessee, a neighborhood in Nashville. George Zepp, Jordania Kindled Fear 
in Tennessee's Youth For 60 Years, TENNESSEAN, May 4, 2007, http://www.tennessean.com/ 
article/20060308/COLUMNIST0102/105030040/1093, <http://perma.cc/8PD4-N28R>. While there 
were terrible conditions at both reform schools, the reformatory for black boys spent less than 
one-half per inmate between 1941 and 1945 as did its counterpart for white boys. ANNUAL REPORT 
OF THE DEPARTMENT OF INSTITUTIONS STATE OF TENNESSEE FOR THE FISCAL YEAR ENDING JUNE 
30, 1946, 93, 98 (1946); MCCULLOCH, supra note 67, at 2.Although the boys incarcerated at 
Jordania suffered significant abuses, the reformatory underwent significant changes in the late 1940s 
due to action by Governor Browning, which was, in part, spurred by advocacy from a group of well
heeled supporters known as the Optimist Club. Nat Caldwell, Satterfield Brings Change of View to 
Boys in Custody, NASHVILLE TENNESSEEAN, May 29, 1949.  
105 MCCULLOCH, supra note 67, at 1-2.  
106 Id.  

107 JONES, supra note 95, at 1, 3.  
10
8 Id. at 2.
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programs at the reformatory, and blamed the institution's leadership for 
these failings: 

There is no program of vocational training. Farming, mining, 
and maintenance work constitute the so-called vocational 
training program, and attention has been previously called to 
the fact that this is not the type of training which youths from 
the city need to enable them to return to the city and then 
become self-supporting....  

These findings concerning the treatment program, or absence 
of treatment program, reinforce the recommendation that the 
immediate dire need of this institution is proper location and 
buildings and equipment to permit a program and service 
which will enable the institution to carry its purpose and fulfill 
its objectives.  

As this school now operates it is purely a custodial institution.  
In no sense might it be called a rehabilitative institution. Let it 
be clearly understood that what may seem to be unduly harsh 
criticism is not directed toward the present officials of the 
institution, nor the administration. The deplorable conditions 
which have been described are simply the inevitable result of 
no carefully planned long-time policy and program, frequent 
shifts in administrative authority, and administrative officials 
who either were ignorant of the objectives and purpose of a 
training school or did not care.109 

It is no wonder the commission contended that the only way to fix 
the Pikeville institution was to close its doors and relocate the institution 
to "some point between Nashville and Memphis."'10 Despite calls to 
shutter the reformatory, the state had proposed capital improvements to 
the site, including a large dormitory project."' The Jones Report 
condemned this idea in the strongest terms: 

[T]he state of Tennessee should not, in this day and time, erect 
dormitories for its juvenile offenders. This would be a 
decidedly backwards step. . . . It is believed that the proposal 
is most ill-advised and does not evidence a working 
knowledge of the principles and objectives of a training 
school.... [T]he proposal is wholly unsound, and should be 
abandoned at once." 2 

Nonetheless, a $250,000 dormitory construction project was 

109 Id. at 4-5.  

"0 Id. at3.  
" See JONES, supra note 95, at 3 (citing and criticizing the proposal).  
'

12
Id. at 3-4.
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underway when Scales arrived at the reformatory in 1944.13 

C. Attention on the Reformatory After Scales's Lynching 

In the aftermath of Scales's lynching, the Training and Agricultural 
School for Colored Boys attracted a flurry of attention from the local 
community, activists both locally and nationally, and officials at all 
levels of government. Despite the increased scrutiny, the reformatory 
continued in operation for many years to come, largely unchanged but 
for some modest improvements. Ultimately, desegregation may have 
been the primary driver of real reform at the institution.  

1. Public Response 

In the wake of the lynching, some members of Bledsoe's white 
community focused greater attention on the reformatory, expressing 
outrage about the presence of such a degrading institution in their midst.  
One opinion column, appearing in the Bledsonian and Pikeville Banner, 
blamed inaction by state authorities for the problems at the 
reformatory.11 4 The article opined: 

This school, as it is so miscalled, is really a disgrace and a 
dangerous menace to this county and section and far-reaching 
changes and corrections should be made or the people of 
Bledsoe county should demand in no uncertain terms that it be 
removed or abolished.... We would like to emphasize to the 
people of Tennessee that this is a STATE institution and that 
the STATE OF TENNESSEE and not the people of this 
community are responsible for conditions out there.1 ' 

Another opinion column, preserved by the FBI in its file, expressed 
outrage about the mob violence and lack of due process: 

By defying the courts and due process [the mob] compounded 
the crime. Yes, they created an example, but not as they 
thought, if mobsters can think. Scorning law and order, they 
encouraged lawless and irresponsible elements elsewhere.  
They provided water for the wheel of the impractical groups 

113 See MCCULLOCH, supra note 67, at 2 (noting that $250,000 was invested in 1943 to begin a 
construction project); Pikeville School Program Pushed, NASHVILLE TENNESSEAN, Dec. 5, 1944 
(reporting that the building project was nearly complete as of December 1944).  
114 Negro Reform School a Disgrace to the County, BLEDSONIAN & PIKEVILLE BANNER, June 7, 

1945.  
115 Id. (emphasis in original).
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trying to force the odious and misnamed anti-lynching bill on 
the South. They did themselves and their community a 
disservice.... The negro's crime was heinous. The courts are 
sometimes slow. But resorting to mob vengeance is a rebuke 
to God and the justice which man has fashioned from His 
precepts. 116 

Meanwhile, the lynching reinvigorated broader public attention to 
the appalling conditions at the Training and Agricultural School in 
Pikeville. Similar articles attesting to the institution's deplorability ran in 
newspapers across Tennessee, likely reflecting and stoking the 
community's rage. 117 On December 1, 1944, just a week after the 
murders, the Nashville Tennessean printed an interview with Reverend 
D. A. Jackson, a black leader in the Knoxville area. Jackson told the 
paper, "I made an intensive investigation at the institution last August 
[1944] ... and told Superintendent Scott that conditions there were just 
like a powder keg and would blow up one day."' 18 The paper reported: 

Jackson said the institution is poorly operated, is filthy, has no 
recreational program at all and that teen-aged inmates are 
forced to work eight hours daily in coal mines. "The 
institution should be relocated near some large city or in a 
more populated place where preachers and social workers 
could make regular visits," he added. . . . "I didn't even see a 
ball or bat while I was there-the only recreation the boys 
have is to shoot dice, pitch pennies and fight among 
themselves. . . . One of the first things I saw when I drove 
there last summer was a guard clubbing a 12-year-old boy 
over the head with a stick. He kept beating him until the boy 
fell to the ground."' 19 

Jackson echoed the same refrain as observers in 1933120 and 
1938.121 The remote location was unfit for a reformatory, the conditions 
were deplorable, staff was untrained, and instruction was all but 
non-existent. In other words, not much had changed in the intervening 

116 Setbackfor Law and Order, COM. APPEAL, Nov. 25, 1944 (on file with author).  
117 See, e.g., Pikeville School Location, Personnel Changes Urged, NASHVILLE TENNESSEAN, Dec.  
1, 1944, at 8 (describing the Reverend Jackson's reports about the facility's conditions as "a powder 
keg [that] would blow up one day"); Pikeville Probe Spurs Investigation of State Institutions in 
General of State Institutions in General, NASHVILLE TENNESSEAN, Jun. 3, 1945 (photo. reprint 
2013) (on file with author) (reporting on the investigations into the facility's "deplorable living 
conditions"); Horror Prison at Pikeville Without Legal Sanction, Say Ministers and West Tennessee 
Association, Evade Mention of Rumors That Scales Boy Was Not Guilty of Double Murder, 
NASHVILLE GLOBE, Jan. 26, 1945, at 4 [hereinafter Horror Prison] (describing the facility as "harsh, 
un-Christian, and uncivilized").  
118 Pikeville School Location, Personnel Changes Urged, supra note 117 (internal quotation marks 
omitted).  
119 Id.  
120 REPORT ON TRIP TO REFORM SCHOOL, supra note 95, at 1-2.  
121 JONES, supra note 95, at 1.
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years.  
Bishop E. P. Dandridge of Nashville also gave voice to the 

institution's dismal state. Bishop Dandridge wrote a report asserting that 
"extremely bad conditions" existed at the reformatory "in direct violation 
of scores of public health law and regulations in effect in this state." 122 

The Bishop described the reformatory's dining room as: 

[C]old with broken windows and doors, gloomy, dirty and 
bad-smelling. . . . The arrangements for preparing the food 
were unsanitary. The metal plates and pans in which it is 
served were washed in a sink without sterilization or 
segregation of those used by boys who might be infected with 
venereal or other communicable diseases. There were no 
tables. The boys sat on long benches and their plates and 
bowls. were placed on horizontal boards fastened on the back 
of the bench in front. The milk looked dirty.123 

The Bishop's report showed the dormitories to be equally terrible: 

The dormitories-where the boys live-were found cold, 
dirty, and disorderly.... An inadequate number of single iron 
beds were provided for 200 boys. In one room there were 43 
beds for 93 boys. Many had broken springs or no springs and 
in many cases the mattresses rested on the floor. Each bed had 
a blanket and a mattress-unspeakably filthy. The boys said 
they slept naked, two or three to a bed, and this was confirmed 
by guards.124 

A report by Judge Camille Kelley of the Memphis juvenile court 
found that "the buildings in which the Negro boys were housed were 'not 
habitable for human beings.' 12 5 Perhaps most damning of all, this report 
found that "although the institution is called the state agricultural and 
training school for Negro boys . . . there was no school of any sort." 12 6 

Given the remote location and awful conditions, many activists argued 
that reforming the reformatory facility in Bledsoe would be insufficient; 
rather, they advocated abandoning the facility altogether.  

A proposed dormitory project elicited sharp criticism from many 
observers-most notably from Margaret McCulloch, a teacher, writer, 
and civil rights activist who worked in the Race Relations Department at 
Fisk University in Nashville. 12 7 A memorandum by McCulloch, issued 

122 Pikeville Probe Spurs Investigation of State Institutions in General of State Institutions in 
General, supra note 117 (internal quotation marks omitted).  
123 Id. (internal quotation marks omitted).  
124 Id. (internal quotation marks omitted).  

i2s Id.  

126 Id.  
127 DAVIS W. HOUCK & DAVID EDWARD DIXON, WOMEN AND THE CIVIL RIGHTS MOVEMENT, 

1954-1965, 201-202 (2009); United Church of Christ Subject Guide, American 
Missionary Association Missionaries and Teachers, AMISTAD RES. CENTER,
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after Scales's murder, noted that the construction project "served to 
retard progress as the building is on the old dormitory style plan and is in 
this totally wrong location." 128 McCulloch lauded the recent appointment 
of the Training and Agricultural School's warden, H. E. Scott, "a trained 
and experienced teacher," but she observed that "while a step in the right 
direction, [Scott's appointment] was rendered wholly ineffective by the 
handicaps to which location, untrained staff, inadequate budget, and 
antiquated attitudes of staff subjected him." 12 9 The number one 
recommendation offered by McCulloch's report was "removal of the 
institution from its totally unfit present location." 130 Nonetheless, she 
acknowledged the political obstacles facing such a move: 

All [investigators] agree that no funds should be invested in 
buildings on the present site. Despite this, the Commissioner 
still favors the site, $250,000 was invested last year in the 
construction of a building there, and a glowing account of its 
rural charms and their softening influence on the boys appears 
in the 1943 report of the Commissioner of Institutions.131 

Advocates continually pressured state leaders to address the 
conditions at the reformatory. Echoing McCulloch's calls for reform, the 
Ministers' Alliance for Nashville petitioned the state legislature to move 
the institution to a more accessible part of the state, among other 
proposals.132 Sustained advocacy may have contributed to the 
institution's improvements in the long-term, but the reformatory was 
never relocated.1 33 

2. Government Response 

One week after Scales's lynching, on December, 3, 1944, 
Tennessee Governor Prentice Cooper visited the institution to personally 
inspect the premises. 134 Cooper spent most of his time viewing the 
dormitory construction project.13 5 He offered an upbeat analysis of the 

http://www.amistadresearchcenter.org/index.php/the-amistad-event/234-american-missionary
association-missionaries-and-teachers, <http://perma.cc/8AR6-MVZB>.  
128 McCULLOCH, supra note 67, at 3.  
129 Id. at 3.  
3 0 Id. at 2.  

131 Id.  

132 Horror Prison, supra note 117.  
133 The reformatory in Pikeville eventually was re-named the Taft Youth Center in 1971. Zepp, 
supra note 104. In a strange twist of fate, the state finally closed the institution in July 2012 as a 
budget-saving measure, just a week before this author visited the premises. Ben Benton, Taft Youth 
Center's Last Three Students Moved to Other Facilities, CHATTANOOGA TIMES FREE PRESS, July 
12, 2012, http://www.timesfreepress.com/news/2012/jul/12/tafts-last-three-students-moved-to
other/, <http://perma.cc/UZ7V-79SU>.  
34 Pikeville School Program Pushed, supra note 113.  
1s Id.
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reformatory's situation, pledging further improvements: "The state is to 
be congratulated on the progress already made at Pikeville. . . . However, 
other facilities are needed and I plan to ask the next legislature to provide 
them." 136  While the Governor acknowledged that reforms were 
necessary, his plans failed to address any of the concerns raised by 
investigators and advocates. The Governor identified "three outstanding 
needs of the school as a laundry, power plant and separate quarters for 
the guards and other staff members." 13 7 Yet, perhaps unsurprisingly, 
none of these proposals aimed to improve conditions or instruction for 
the young inmates. 138 

On January 16, 1945, less than two months after the lynching, 
Cooper left office. Jim Nance McCord succeeded Cooper as Governor. 13 9 

McCord appears to have given very little attention to the lynching, but he 
did appoint a committee to further investigate the conditions at the 
Pikeville institution. 140 In June 1945, the committee released two 
reports-one by Bishop Dandridge and the other by Judge Kelley-that 
reflected all of the prior findings by earlier investigators.' 1 

Governor McCord and his successor, Gordon Browning, apparently 
devoted significant resources to improving the reformatory. 142 The 
Tennessee Committee on Children released a report sometime during the 
1950s, which claimed that the "Tennessee Training and Vocational [sic] 
School for Colored Boys has a brand new reputation as one of the best in 
the nation." 143 The sincerity of this report is questionable, however. 14 4 

State committee reports released in earlier years expressed similar 
positive sentiments about the institution, despite substandard conditions.  
For example, in the 1946 report of the Tennessee Department of 
Institutions, the Superintendent of the Reformatory for Colored Boys, 
Lake F. Russell, wrote: 

Many changes have taken place in this institution during the 
year 1945-46. The physical plant has been greatly 
improved.... The health of the boys has been excellent. No 

13 6 Id. (internal quotation marks omitted).  

3 Id.  
138 Cooper and his successor as Governor, Jim Nance McCord, ended up appointing a series of 
superintendents to lead the Tennessee Training and Agricultural School. At least five individuals 
either turned down the job or left after serving a very short period of time. Russel Heads Pikeville 
School, NASHVILLE TENNESSEAN, Aug. 31, 1945.  
139 Tennessee Governor Jim Nance McCord, NAT'L GOVERNORS Ass'N, http://www.nga.org/ 

cms/home/governors/past-governors-bios/pagetennessee/col2-content/main-content
list/title_mccord jim.html, <http://perma.cc/P7KU-325H>. Cooper's term had expired and he was 
ineligible to run again under state law. PHILLIP LANGSDON, TENNESSEE: A POLITICAL HISTORY 
336-343 (2000).  
140

Pikeville Probe Spurs Investigation of State Institutions in General, supra note 117.  

141 Id.  
142 See Pikeville Story, NASHVILLE TENNESSEAN (date unclear) (photo. reprint 2013) (on file with 
author) (describing the improvements). The institution was renamed State Vocation Training School 
for Colored Boys in 1955. DEP'T OF CORR. TIMELINE, supra note 89, at 7.  
143 Pikeville Story, supra note 142.  
144 The author was unable to procure a copy of this report.
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serious illness and there have been no epidemics. No deaths 
have occurred during the year. The splendid health record is 
attributed to a healthy climate, proper food, regular habits, 
good domiciliary and medical care. New boys are given 
complete physical and medical examinations upon arrival.  
Typhoid inoculations are given to all inmates and blood tests 
are made and treatments given if necessary.  

Significant departures have been made in the training and 
control of the boys. Under the new program, teaching is 
emphasized and all aspects of the penal institution are 
avoided. Guards, as such, are no longer employed. Under the 
present plan, every employee becomes a teacher. . . . Men are 
now employed for the purpose of supervising and instructing 
the boys at work, rather than to keep them from running 

away. 145 

The report notes that the facility hired a recreational director and 
that a half day of "academic training [was] provided for all inmates" 
during eight months of the year.146 The positive spin of this official 
report presents a starkly different picture of the institution than the 
accounts by Bishop Dandridge, Judge Kelley, and Margaret McCulloch, 
which covered a similar time period.  

It appears that greater improvements to the Pikeville institution may 
have arrived only after the reformatory system was desegregated in 1965 
due to larger societal and legal shifts motivated by the Civil Rights 
Movement.1 47 Nonetheless, corporal punishment remained legal in 
Tennessee's juvenile institutions until 1978.148 A stark reminder of the 
institution's dark history remains to this day: about two dozen 
ankle-high, concrete crosses mark the graves of unnamed boys who died 
while serving time at the reformatory.' 4 9 

It was to this remote, degrading, and segregated institution that 
James Scales arrived, in late October 1944.  

145 ANNUAL REPORT OF THE DEPARTMENT OF INSTITUTIONS STATE OF TENNESSEE FOR THE FISCAL 

YEAR ENDING JUNE 30, 1946, supra note 104, at 95-96.  
146 Id. at 96. It is clear from the report that the reformatory for white boys in Jordania had 
significantly greater resources devoted to education, training, health, and recreation than were 
available for the African-American inmates in Pikeville. See id. at 87-98 (describing each of the 
programs).  
147 DEP'T OF CORR. TIMELINE, supra note 89, at 7.  
148 See id. at 11 (noting the abolition in 1978). Corporal punishment had been outlawed in 1956, but 
it was reinstated in 1957. Id. at 7. It was made illegal in Tennessee adult institutions in 1966. Id.  
149 Visit to Taft Youth Center (July 22, 2012).
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V. LYNCHING: Two WHITE WOMEN MURDERED, A YOUNG BLACK 

MAN ACCUSED 

On November 23, 1944, a group of white men lynched James 
Scales after accusing him of brutally murdering the wife and daughter of 
the reformatory warden, Superintendent Henry Eugene Scott. Many of 

circumstances surrounding this episode are shrouded in mystery.  
Contemporaneous accounts from newspapers, the FBI, the National 
Association for the Advancement of Colored People (NAACP), and 
other sources concur on the general outlines of what happened, but the 
details remain contested. Critical questions loom unanswered, including: 
Was Scales innocent of the double murder? To what extent did 
reformatory staff participate in the lynching? Who fired the fatal shots 
that killed Scales? 

A. A Double Murder 

Soon after sixteen-year-old James Scales arrived at the reformatory, 
he was named a "trusty." 5 As such, he was tasked with cooking and 

building fires for Superintendent Scott's family. 151 The superintendent 
lived in a small house on the grounds of the reformatory15 2 with his wife, 
Notie Bell Lewis Scott, age forty-eight, and their daughter, Gwendolyn 
Scott McKinney, age nineteen.153 Gwendolyn had moved back with her 
parents just three weeks before when her husband of six months, Charles 
M. McKinney, age twenty-three, left for the South Pacific to fight in 

150 See Mob Storms Jail: Lynches Boy, N.Y. AMSTERDAM NEwS, Dec. 2, 1944, at 1 (noting that 

"Scales was assigned several weeks ago" to the Scott home); Killer Attacks Wife, Slays Daughter of 
School Head, supra note 22, at 2 (showing that the conviction and sentence to the Pikeville facility 
was a result of Scales's October 24, 1944, arrest).  

Merriam-Webster defines a "trusty" as "a prisoner who is trusted and given special privileges 
because of good behavior." MERRIAM-WEBSTER, http://www.merriam-webster.com/ 
dictionary/trusty, <http://perma.cc/8TQQ-GVDB>.  
151 Slayer of Two Women: Pikeville School Head's Daughter, Wife Murdered, NASHVILLE 
TENNESSEAN, Nov. 24, 1944, at 16 [hereinafter Slayer of Two Women] (reporting that Scales "fired 
the furnace at the Scott home"); J.B. Collins, Negro Lynched in Slaying of Pikeville Girl: Reform 
School Chief's Daughter Slain, Wife Badly Beaten, CHATTANOOGA NEWS-FREE PRESS, Nov. 23, 
1944 (describing Scales as a cook and waiter for the family).  
152 Negro Murderer Shot by Mob in Double Slaying at Pikeville, CHATTANOOGA NEWS-FREE PRESS, 

Nov. 24, 1944, at 5 [hereinafter Negro Murderer].  
153 DIV. VITAL STATISTICS, TENN. DEP'T OF PUB. HEALTH, NOTIE BELL SCOTT, CERTIFICATE OF 

DEATH (Nov. 23, 1944) [hereinafter NOTIE DEATH CERTIFICATE] (on file with author); DIV. VITAL 
STATISTICS, TENN. DEP'T OF PUB. HEALTH, GWYNDOLYN LEWIS MCKiNNEY, CERTIFICATE OF 

DEATH (Nov. 23, 1944) [hereinafter GWYNDOLYN DEATH CERTIFICATE] (on file with author).  

Mrs. Scott's first name is also reported as "Nottie," although other sources spell her name with one 
"t." See, e.g., NOTIE DEATH CERTIFICATE, supra. Likewise, Mrs. McKinney's first name is also 
reported as "Gwendolyn," but her death certificate lists her name with a "y." GwYNDOLYN DEATH 
CERTIFICATE, supra.
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World War 11.154 
Sometime between 7:30 and 9:00 a.m. on November 23, Assistant 

Superintendent William S. Neil and George Vergil Davis, a guard and 
storekeeper at the facility, discovered the women's bodies in their 
home." It appears that Neil had sent one or two inmates to the Scott 
household to deliver freshly butchered meat.156 The young men reported 
back that no one responded to their knocking, so Neil and Davis went to 
investigate. 157 Finding the house locked and hearing no response from 
the inhabitants, the men broke the windowpane on the back door and let 
themselves in. 158 

Neil and Davis were confronted with a horror scene. The murder 
was exceptionally brutal. The assailant (or assailants) had assaulted the 
women with a double-edged axe, a hammer, the barrel of a shotgun 
removed from its stalk, and one or two butcher knives. 159 Gwendolyn 
was already dead, but her severely injured mother was still breathing. 160 
One account reported that the women's bodies were found draped across 
each other in the hallway,161 while another reported that Gwendolyn was 
in the hallway and Mrs. Scott was partly in the hallway and partly in the 
kitchen. 162 

R. G. Putnam, the ambulance driver who brought Mrs. Scott to the 
hospital, told a Chattanooga newspaper that the crime scene was "the 
most horrible sight I ever saw. . . . A bloody double-bladed axe was 
leaning against the wall and a butcher knife was lying beside the body of 
the younger woman." 16 3 Newspapers and Gwendolyn's death certificate 
reported that her body was mutilated, having been bludgeoned by an axe 
and stabbed near the heart with a butcher knife. 16 4 Mrs. Scott was 
bleeding from multiple open wounds in her head and throat, 165 and she 
died later that evening at 8:15 p.m.166 Her death certificate reported the 
cause of death to be "multiple fractures of head and face" due to "axe 
wounds." 167 An NAACP report, based on interviews with witnesses to 

154 Governor Orders Probe of Lynching and Murder, NASHVILLE BANNER, Nov. 24, 1944, at 4.  
155 Negro Murderer, supra note 152, at 5.  
156 Id. An account in the Nashville Tennessean reported that Asst. Superintendent Neil had sent one 
boy to deliver meat to the Scott household at 7:30 a.m. on November 23. Slayer of Two Women, 
supra note 151, at 1, 16. A third account said that Neil and Davis investigated after Mrs. Scott failed 
to appear for her job as a matron. Youth Is Lynched at a Reformatory: Negro Taken from Tennessee 
Jail and Shot After Warden's Daughter Is Slain, N.Y. TIMES, Nov. 24, 1944, at 34 [hereinafter Youth 
Is Lynched].  
157 Id.  
158 Negro Murderer, supra note 152, at 5.  
159 Slayer of Two Women, supra note 151, at 16.  
160 Looby Report, supra note 101, at 1.  
161 Collins, supra note 151.  
162 Slayer of Two Women, supra note 151, at 1, 16.  
163 Collins, supra note 151.  

164 Id.; GWYNDOLYN DEATH CERTIFICATE, supra note 153.  
165 Collins, supra note 151; see also NOTIE DEATH CERTIFICATE, supra note 153 (listing wounds).  166 Negro Murderer, supra note 152, at 1.  
167 NOTIE DEATH CERTIFICATE, supra note 153.
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the crime scene, offered the following account: 

Mrs. Scott had apparently been bending over a kitchen cabinet 
when she was struck on the back of the head with a hammer.  
.She was apparently unaware of the assassin's approach and 
probably never regained consciousness. He then went into an 
adjoining bedroom and attacked Mrs. Gwendolyn McKinnie 
[sic], Mrs. Scott's daughter. A tremendous struggle followed 
in which the room was disturbed. She was stabbed in the chest 
with a "butcher knife." The knife pierced the heart and was 
either wrenched and bent by the assassin or as she fell. The 
mother was then struck in the head twice with an ax. In both 
instances there was injury to the brain. Her neck was also 
chopped at.... Blood had been spilled all over the room.168 

Soon after Neil and Davis discovered the crime scene, reformatory 
bookkeeper Paul Treanor called the sheriff in Pikeville and members of 
the victims' family. 169 By all accounts, Superintendent Scott was in 
Nashville on the morning of November 23, meeting with the 
Commissioner of Institutions, W. 0. Baird. 170 

B. Motive 

If James Scales killed Gwendolyn McKinney and Notie Bell Scott, 
his motive remains elusive. In the days following the murders, the press 
struggled to determine why Scales would have perpetrated such a vicious 
and inexplicable crime. Several articles insinuated that Gwendolyn had 
been raped or sexually assaulted by reporting that Gwendolyn was 
discovered only partially dressed. 17 1 Two newspapers wrote that Scales 
discarded his bloodied clothing in Gwendolyn's bedroom and changed 
into her husband's clothes, including a bombardier jacket that he 
reportedly wore during the lynching. 172 In contrast, people who worked 
at the institution in later years shared stories that Mrs. Scott may have 
gifted the jacket to Scales before the murders. 173 

However, it was only after news stories reinterpreted the event that 

168 Looby Report, supra note 101, at 2.  
169 Interview with Paul Treanor, in U.S. DEP'T OF JUSTICE, FBI FILE No. 44-1139, REPORT BY 
RAYMOND I. JOHNSON, at 5 (Dec. 18, 1944) [hereinafter Paul Treanor FBI Interview] (photo. reprint 
2013) (on file with author).  
170 E.g., Looby Report, supra note 101, at 1; Slayer of Two Women, supra note 151, at 16.  
171 Negro Murderer, supra note 152 ("her one piece of clothing was around her shoulders"); Collins, 

supra note 151 ("clothing was torn from the body of Mrs. McKinney"); Slayer of Two Women, supra 
note 151, at 1 ("clothed only in the top part of her sleeping garment").  
172 Negro Murderer, supra note 152; Slayer of Two Women, supra note 151, at 16.  
173 Jeffrey Angel Interview, supra note 100. Mr. Angel related that his mother, an amateur historian 

who worked at the reformatory for many years, told him that Mrs. Scott may have given the jacket to 
Scales prior to the incident. Id.
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sexual assault arose as a potential element of the crime. Many of the 
earliest and most direct accounts made no mention of this possibility.  
These reports described a different motive: Scales told school officials 
that he attacked the women because Mrs. Scott refused to give up the 
keys to her car. 174 In fact, the FBI initially reported to the DOJ that 
Scales's "motive for killing Mrs. McKinney was alleged by him as being 
based upon the refusal of use of the car."' 7 5 This motive is particularly 
curious because Scales did not take the car when he fled the reformatory.  

Interestingly, the FBI interviews with Davis and Neil-the two 
people who discovered the bloody scene, and the men who initially 
fingered Scales for the crime-reveal nothing about a possible motive
sexual assault or otherwise. Furthermore, neither Neil nor Davis'reported 
to the FBI that they found Scales' bloodied clothing in the house.176 The 
absence of evidence regarding Scales's participation in, or motive for, 
the double murder augments the mystery surrounding the brutal crime.  

C. Accusing and Capturing Scales 

Neil and Davis immediately suspected that Scales was the killer 
because, as a trusty, the young man was scheduled to build a fire for the 
Scott family earlier that morning.' 77 Significantly, Scales was nowhere to 
be found at the reformatory when the bodies were discovered, 
presumably having escaped through the woods. Around 8:30 a.m., a local 
farmer, Walter Hale, and his uncle came across Scales about half a dozen 
miles away.' 78 Inmates routinely ran away from the institution, and local 
farmers knew about the standing reward for returning inmates to the 
facility.' 7 9 Hale didn't perceive anything suspicious; he asked Scales to 
come with him and his uncle, and together they drove back to the 
reformatory in Hale's pick-up truck.180 

174 Killer Attacks Wife, Slays Daughter of School Head, supra note 22, at 2; Many Peculiar Angles 
Seen in Lynching of James T. Scales at Pikeville Reform School, NASHVILLE GLOBE, Dec. 1, 1944 
[hereinafter Many Peculiar Angles]; Mob Storms Jail: Lynches Boy, supra note 150, at 1; Youth Is 
Lynched, supra note 156, at 34.  
175 Memorandum from J. Edgar Hoover, FBI Dir., to Tom C. Clark, Assistant U.S. Att'y Gen. (Nov.  
27, 1944), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  
176 Id. Because the FBI report assumes that Scales killed the two women and focuses primarily on his 
capture and lynching, omission of the clothing detail may not be conclusive.  
177 Interview with Assistant Superintendent William S. Neil (Dec. 9, 1944), in U.S. DEP'T OF 
JUSTICE, FBI FILE No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 2-3 (Dec. 18, 1944) 
[hereinafter Neil FBI Interview] (photo. reprint 2013) (on file with author); Interview with George 
Vergil Davis (Dec. 9, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE No. 44-1139, REPORT BY 
RAYMOND I. JOHNSON, at 6 (Dec. 18, 1944) [hereinafter Davis FBI Interview] (photo. reprint 2013) 
(on file with author).  
178 FBI Interview with Walter Hale (Dec. 10, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE NO. 44
1139, REPORT BY RAYMOND I. JOHNSON, at 7 (Dec. 18, 1944) [hereinafter Walter Hale FBI 
Interview] (photo. reprint 2013) (on file with author).  
179 Looby Report, supra note 101, at 2; Walter Hale FBI Interview, supra note 178, at 7.  
180 Walter Hale FBI Interview, supra note 178, at 7.
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Upon their arrival, Neil and Davis confronted Scales about the 

attack. 181 Neil told the FBI that when he asked Scales, "boy, why'd you 
do it," Scales responded, "I just don't know." 18 2 Neil also reported that 

Scales admitted to using a hammer to commit the acts.183 Both Davis and 

Neil assumed that Scales's responses constituted a confession of guilt. 184 

Approximately one hour had elapsed since discovery of the crime 
scene.185 

Neil asked Davis, Hale, and Hale's uncle to drive the accused to the 

local jail in Pikeville, which was fifteen miles away. 18 6 The three men 

left Scales in the custody of Ruth Douglas, a white, teenaged jail cook, 

who was at the jail with her infant child. 18 7 Douglas later told the FBI 

that "[t]his was the first time since I've been cooking at the jail that I 

ever put anyone in a cell, the sheriff or deputy sheriff always did that." 18 8 

Sheriff Henry Goforth was away from the jail that morning because he 

was working at another job as a steam shovel operator.189 Deputy Sheriff 

Frank Goforth was also away from the jail delivering hickory logs in 

Chattanooga.1 90 Before Scales arrived, someone had informed the Sheriff 

about this new prisoner, so Henry Goforth came to the jail to see 
Scales. 191 

About an hour after Scales was first locked up, several men came to 

the jail to kidnap the accused; all accounts suggest that the Sheriff had 

left prior to the men's arrival. 192 The men prevailed on Ruth Douglas to 

give them the keys so that they could take Scales back to the 

reformatory. 193 Douglas refused to give up the keys, but she unlocked the 

cell and allowed the men to take Scales away. 194 In her own words: 

181 See Neil FBI Interview, supra note 177, at 3.  
182 Id.  

183 Id. Moreover, this response is curious because a hammer was just one of several implements used 

in the murders. See Police Hold Murder Weapons, CHATTANOOGA NEWS-FREE PRESS, Nov. 24, 
1944 (showing the axe and butcher's knife found at the scene).  
184 Davis FBI Interview, supra note 177, at 6.  
185 Neil FBI Interview, supra note 177, at 2; Davis FBI Interview, supra note 177, at 6.  
186 Neil FBI Interview, supra note 177, at 3; Davis FBI Interview, supra note 177, at 6.  
187 Davis FBI Interview, supra note 177, at 6; Interview with Mary Ruth Douglas (Dec. 9, 1944), in 

U.S. DEP'T OF JUSTICE, FBI FILE No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 9 (Dec. 18, 

1944) [hereinafter Mary Ruth Douglas FBI Interview] (photo. reprint 2013) (on file with author).  
188 Mary Ruth Douglas FBI Interview, supra note 187, at 9; see also Interview with Henry Goforth 

(Dec. 11, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE No. 44-1139, REPORT BY RAYMOND I.  
JOHNSON, at 15-16 (Dec. 18, 1944) [hereinafter Henry Goforth FBI Interview] (photo. reprint 2013) 
(on file with author).  
189 Mary Ruth Douglas FBI Interview, supra note 187, at 9; Henry Goforth FBI Interview, supra 

note 188, at 15-16.  
190 -Interview with W. A. Broyles, Manager of Cumberland Case Company in Chattanooga, in U.S.  

DEP'T OF JUSTICE, FBI FILE No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 17 (Dec. 18, 1944) 

(photo. reprint 2013) (on file with author).  
191 Mary Ruth Douglas FBI Interview, supra note 187, at 9; Henry Goforth FBI Interview, supra 
note 188, at 16.  
192 Mary Ruth Douglas FBI Interview, supra note 187, at 10; Henry Goforth FBI Interview, supra 
note 188, at 16.  
193 Mary Ruth Douglas FBI Interview, supra note 187, at 10.  
194 Id.
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[T]hree men came into the Sheriffs office at the jail & told 
me 'we want to get that colored boy & takehim back to the 
industrial school, give us the keys'. I said 'no, I won't give 
you the keys but I'll unlock the cage for you'. They seemed 
very mad & I was scared they would take the keys away from 
me if I didn't unlock the cage & then the Sheriff would be 
mad at me if I lost the keys. I unlocked the cage & one of the 
men (the one with the brown jacket) went in the cage & 
brought Scales out. The three men told him to cross his hands 
behind him & then the man with the brown jacket tied Scales' 
hands with a rope. They told Scales to get in front of them & 
walk on out to the car. Scales went on out, followed by the 
men & when he got to the car one of the three men kicked 
Scales.... Scales never did say a word while the men were 
getting him from the jail. 195 

Multiple reports suggest that four carloads of men descended on 
Pikeville to bring Scales back to the Training and Agricultural School.196 
The sheriff of neighboring Van Buren County told the FBI that he 
witnessed four cars traveling from Pikeville to the state reformatory in 
the late morning on November 23: 

[F]our miles from the school, about four automobiles, 
including a red pick-up truck, passed him going toward the 
school. He stated that he noticed no colored boy in the car, but 
after he had heard of the lynching, he assumed that these four 
cars contained the men who had gone to get Scales, and 
Scales. 197 

Pikeville's chief of police said, "apparently most of the cars that 
came to the town stayed on the outskirts of Pikeville and only one or two 
cars actually drove through the town to the jail to get Scales." 19 8 A 
middle-aged white woman, Ida Clifton, was at the jail washing clothes 
during these events. 199 Later, she told the FBI that she knew Scales's 
abductors intended to lynch him: 

I went in & asked Ruth Douglas what she thought they were 
going to do with the colored boy & she said that the men had 
told her that they were going to carry the colored boy back to 

195 Mary Ruth Douglas FBI Interview, supra note 187, at 9-10.  
196 Interview with Perry Smith, Sheriff of Van Buren County, in U.S. DEP'T OF JUSTICE, FBI FILE 
No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 18 (Dec. 18, 1944) [hereinafter Perry Smith FBI 
Interview] (photo. reprint 2013) (on file with author).  
197 Id.  

198 FBI Interview with W. M. Tollette, Pikeville Chief of Police, in U.S. DEP'T OF JUSTICE, FBI FILE 
No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 18 (Dec. 18, 1944) [hereinafter W. M. Tollette 
FBI Interview] (photo. reprint 2013) (on file with author).  
199 Interview with Ida Clifton (Dec. 11, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE No. 44-1139, 
REPORT BY RAYMOND I. JOHNSON, at 11 (Dec. 18, 1944) (photo. reprint 2013) (on file with author).
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the State Farm & she thought everything was all right. I 
thought all the time they were going to kill him but I didn't 
tell Ruth that.200 

D. A Lynching on Reformatory Grounds 

The procession of cars carrying Scales arrived at the state 
reformatory in the late morning, probably around 11:30 a.m. 201 A group 
of between twenty and forty people gathered to watch and participate in 
the lynching. 202 Members of the group included reformatory employees, 
workers on the dormitory construction project, and some other local 
white residents. 203 

The FBI report suggests that the construction workers were central 
to carrying out the murder. 204 A group of workers and sub-contractors 
left in multiple cars to kidnap Scales from the jail while others positioned 
a barrel under a tree and hung a noose in the branches. 205 It is unclear 
whether employees at the Training and Agricultural School were among 
the group that took Scales from the jail, but it is certain that some 
reformatory personnel participated in the lynch mob.20 6 

Events appear to have unfolded quickly once Scales and his captors 
arrived back at the reformatory. The mob began to hang Scales from a 
tree, less than one hundred yards.from the scene of the gruesome double 
murder. 20 7 When Assistant Superintendent Neil saw what was happening 
from his house, just fifty yards away, he ran over and ordered the group 
to stop. 208 Neil informed the FBI that he told the mob, "Hold on there 
boys, my wife is sick & I don't want this to happen in front of my house, 
besides I think you boys are making a mistake, I think a Bledsoe County 
Jury will handle this case right." 209 

Several inmates witnessed the Scales lynching from the dormitory, 

200 Id.  

201 Governor Orders Probe of Lynching and Murder, supra note 154, at 4.  
202 See Neil FBI Interview, supra note 177, at 3 (reporting the participation of "25 or more men"); 

see also Davis FBI Interview, supra note 177, at 7 (reporting the participation of "between 25 & 40 
men"); Dec. 14 Memo from Pennington to Rosen, supra note 2, at 1 (reporting the participation of 
"21 subjects").  
203 Interview with Confidential Informants (Dec. 9, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE No.  
44-1139, REPORT BY RAYMOND I. JOHNSON, at 19-20 (Dec. 18, 1944) [hereinafter Confidential 
Informants FBI Interview] (photo. reprint 2013) (on file with author).  
204 See Confidential Informants FBI Interview, supra note 203, at 19-21 (indicating that the 
employees who were building the new building at the reformatory were some of those that went to 
Pikeville to return Scales to the reformatory to be lynched).  
205 Id.  

206 See id. (noting that an informant thought that "none" of the employees went to retrieve Scales in 

Pikeville, but also noting the involvement of particular reformatory employees in the lynch mob, 
including the electrician and at least two reformatory guards).  
207 Governor Orders Probe of Lynching and Murder, supra note 154, at 1.  
208 Neil FBI Interview, supra note 177, at 3.  
209 Id.
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less than one hundred feet from the unfolding action. 210 One young man 
told FBI investigators, "Neil ran out of the house and yelled to the mob 
not to hang the boy there because his wife was sick and he didn't want 
that sort of thing happening there." 211 While the statements from inmates 
corroborated Neil's account that he stopped the hanging, none of them 
suggested that Neil acted decisively to stop the mob from killing Scales 
or that he prevailed on the group to let the judicial process take its 
course.2 12 Rather, once a member of the mob "jerked down the rope," 
Neil turned his back and a member of the mob shot Scales in the head 
several times. 213 

All of the young inmates who witnessed the lynching told FBI 
investigators that Felix Morris, sawmill operator at the Training and 
Agricultural School, fired the fatal shots. 214 Likewise, the NAACP 
investigation named Fee "Pop" Morris of Spencer, Tennessee, as 
Scales's killer.215 Several inmates said that Morris stepped up to Scales 
and shot him once in the side of the head. 216 They described Scales 
falling to the ground and another member of the mob saying "Shoot him 
some more, he ain't had enough." 2 17 Morris then emptied several more 
cartridges into Scales's eyes and face. 218 Later, Deputy Sheriff Frank 
Goforth, who was also the county coroner,219 made a finding that Scales 
"met death as a result of either four or six shots in the head by hands 
unknown." 220 

210 See Confidential Informants FBI Interview, supra note 203, at 19-21, 25 (listing the seven 
witnesses as T-1 through T-7, and noting that each was an inmate at the reformatory).  

211 Interview with Confidential Informant T-1 (Dec. 9, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 
No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 19 (Dec. 18, 1944) [hereinafter Confidential 
Informant T-1 FBI Interview] (photo. reprint 2013) (on file with author).  
212 See Confidential Informants FBI Interview, supra note 203, at 19-21 (reporting, with respect to 
Neil, only that "NEIL ran out of the house and yelled to the mob not to hang the boy there because 
his wife was sick and he didn't want that sort of thing happening there.").  
213 Confidential Informant T-1 FBI Interview, supra note 211, at 19-20; see also Neil FBI Interview, 
supra note 177, at 3 (reporting that Mr. Neil turned around, at which point he heard several shots).  
214 Confidential Informants FBI Interview, supra note 203, at 19-21.  
215 Letter from Z. Alexander Looby, NAACP Legal Defense Fund Attorney, to Thurgood Marshall, 
NAACP Legal Defense Fund Chief Counsel (Dec. 18, 1944), in U.S. DEP'T OF JUSTICE, DOJ FILE 
144-70-6 [hereinafter Dec. 18 Letter from Looby to Marshall] (photo. reprint 2013) (on file with 
author). But see Ronald Fields, Murder on the Mountain: The Lynching of James Thomas Scales, at 
4 (2007) (unpublished manuscript) (on file with author) (suggesting that "a Davis ... from Van 
Buren County ... went and shot him. Killed the shit out of him" (internal quotation marks omitted)).  
216 See Confidential Informants FBI Interview, supra note 203, at 20-21 (testimony of T-1, T-2, and 
T-3).  
217 Interview with Confidential Informant T-3 (Dec. 9, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 
No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 21 (Dec. 18, 1944) (photo. reprint 2013) (on file 
with author); see also Interview with Confidential Informant T-4 (Dec. 9, 1944), in U.S. DEP'T OF 
JUSTICE, FBI FILE No. 44-1139, REPORT BY RAYMOND I. JOHNSON, at 21 (Dec. 18, 1944) (photo.  
reprint 2013) (on file with author) (reporting that Palmer said "Give him some more, Dad, he ain't 
got enough yet.").  
218 Confidential Informant T-1 FBI Interview, supra note 211, at 20.  
219 Henry Goforth FBI Interview, supra note 188, at 16.  
220 Interview with Frank Goforth, in U.S. DEP'T OF JUSTICE, FBI FILE No. 44-1139, REPORT BY 
RAYMOND I. JOHNSON, at 17 (Dec. 18, 1944) (photo. reprint 2013) (on file with author). Scales's 
death certificate lists his cause of death as "four gunshot wounds in the head." SCALES DEATH 
CERTIFICATE, supra note 19. Sheriff Goforth told the FBI that he "found that Scales was shot in the
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After Scales's murder, newspapers widely reported that the mob 
forced other reformatory inmates to view his bullet-riddled body "as an 
example."2 21 The NAACP report explained that after Scales was shot, 
"[t]he body was then placed in a school room and the other inmates 
forced to view the body as a 'lesson."' 222 Bookkeeper Paul Treanor22 3 

and Assistant Superintendent Neil both corroborated these accounts, 
implying that Scales's executioners used his body to intimidate the other 
boys incarcerated at the Training and Agricultural School.224 Neil told 
the FBI: 

While I was in the office calling Nashville to report the 
incident to my superiors I understand that someone marched 
some of the inmates outside of the dormitory so they could 
view James Scales' body but I did not see this happen. 225 

IV. SUPPORTING RACIAL VIOLENCE: PUBLIC UPROAR, 
INVESTIGATIONS, AND COVER-UP BY STATE AND FEDERAL 

AUTHORITIES 

Although James Scales was lynched by a group of reformatory 
guards, local farmers, and construction workers in a rural corner of East 
Tennessee, the systemic failure to bring responsible parties to justice 
implicated people and institutions at all levels of government. Initially, 
the terrible double murder and lynching attracted a flurry of attention 
from the FBI, the DOJ, state authorities, and the media. While state and 
federal action around the Scales lynching began with great energy and 
promise, attention quickly dissipated as investigations stalled. Interest in 
the incident petered out after several weeks and the incidents soon 
disappeared from the local and national consciousness.  

head in four different places, one shot in each eye & one above each eye." Henry Goforth FBI 
Interview, supra note 188, at 16. Looby's report stated that Scales was shot four times: "Two entered 
the right eye of Scales, one the left eye and one about an inch below the left eye." Looby Report, 
supra note 101, at 2.  
221 Governor Orders Probe of Lynching and Murder, supra note 154, at 4 ("After Scales was slain 
instantly by several bullets in his head, members of the group urged other Negro inmates to view his 
body 'as an example"'); see also Slayer of Two Women, supra note 151, at 1 ("After they killed him, 
his body was placed in the school and inmates were made to view it by the mob. 'It will be an 
example to them,' a member of the mob was quoted as saying"); Youth Is Lynched, supra note 156, 
at 34.  
222 Looby Report, supra note 101, at 2. An article in an unknown local paper (possibly the 
Chattanooga News-Free Press), stated that Scales's "body was removed to a classroom in a 
dormitory building, where it was being held under guard of state highway patrolmen." Governor 
Offers a Reward of $500 (newspaper unknown, date unknown) (on file with author).  
223 Paul Treanor FBI Interview, supra note 169, at 5.  
224 Killer Attacks Wife, Slays Daughter of School Head, supra note 22, at 1 ("Treanor said members 

of the mob placed the body in a room at the school and ordered all other inmates there to look at it"); 
Neil FBI Interview, supra note 177, at 2, 3.  
225 Neil FBI Interview, supra note 177, at 3.
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A. Initial Uproar and Swift Action by State Authorities 

As soon as news of the double murder and lynching spread, state 
authorities vowed a rapid and concerted response. Governor Cooper 
immediately ordered Department of Safety Director, Lynn Bomar, 22 6 and 
Department of Safety Attorney, J. J. Dolan, to perform a full 
investigation.m227 They arrived at the Training and Agricultural School in 
Pikeville shortly after the Governor's office received reports of the 
lynching. 228 Newspapers printed photographs of Bomar and Dolan 
holding the weapons used to murder the two women. 22 9 Bomar ordered 
ten members of the state patrol to take charge of the reformatory and 
they remained there for more than a week to secure the institution. 23 0 

Governor Cooper directed Bomar and Dolan to deliver a full report on 
the incident and he also offered a $500 reward for the "arrest and the 
conviction of 'those guilty in this lynching."' 23 

Various civic and religious groups, both in Tennessee and 
nationally, took immediate action. The Governor's pledge of a $500 
reward prompted a Nashville-based organization of black ministers to 
convene a special fundraising meeting on November 27.232 The Nashville 
Interdenominational Ministers' Alliance supplemented Cooper's reward 
by raising more than $800.233 The President of the Ministers' Alliance 
expressly downplayed the racial overtones of the lynching, however, 
perhaps to insulate the black community from reprisals: "'We are making 
no racial issue of the matter but are taking this action in the interest of 
the preservation of law and order."'23 4 New York Congressman Vito 
Marcantonio, president of the International Labor Defense (ILD), 
pledged an additional $500 on behalf of his organization, bringing the 
total reward to more than $1,800235 (equivalent to more than $24,000 in 

226 In 1946, Lynn Bomar became infamous for ransacking a black neighborhood in Columbia, 
Tennessee, after the so-called "Columbia Race Riot." Carroll Van West, Columbia Race Riot, 1946, 
TENN. ENCYCLOPEDIA HIST. & CULTURE (2009), http://tennesseeencyclopedia.net/entry.php?rec 
=296, <http://perma.cc/P5LY-UH5K>. Police officers under Bomar's authority 

fired randomly into buildings, stole cash and goods, searched homes without 
warrants, and took any guns, rifles, and shotguns they could find. When the sweep 
was over, more than one hundred blacks had been arrested, and about three hundred 
weapons from the black community had been confiscated. None of the accused were 
granted bail or allowed legal counsel." 

Id.  
227 Patrolmen Guarding Pikeville School, NASHVILLE TENNESSEAN, Nov. 25, 1944.  
228 Slayer of Two Women, supra note 151, at 16.  
229 Police Hold Murder Weapons, supra note 183; Death Weapons in Pikeville Killing, NASHVILLE 
BANNER, Nov. 24, 1944.  
230 Governor Receives Report on Lynching, NASHVILLE TENNESSEAN, Dec. 3, 1944.  
231 Patrolmen Guarding Pikeville School, supra note 227.  
232 Negroes Raise Reward in Lynching Case, NASHVILLE BANNER, Nov. 28, 1944.  
233 Id.  
234 Negro Pastors to Supplement Reward Fund, NASHVILLE BANNER, Nov. 25, 1944.  
235 Reward in Killing of Negro Slayer Now Totals $1,806, NASHVILLE TENNESSEAN, Nov. 29, 1944,

316



The Lynching of James Scales

2014 dollars). 236 

State and national media provided in-depth coverage of the 
lynching and double murder in the days following November 23.  
Mainstream newspapers in the major Tennessee media markets devoted 
top-line headlines to the incident and ran several-page spreads, including 
pictures of the crime -scene, victims, and other involved persons. 237 

African-American newspapers in Chicago, New York, and Nashville 
covered the lynching and its aftermath, some with first-hand reporting. 238 

The story captured headlines across the United States; the New York 
Times even printed a story about the tragedy. 239 Coverage of the killings 
was conspicuously absent, however, in Pikeville's local paper, the 
Bledsonian and Pikeville Banner. The only article to appear in the 
immediate aftermath of the incident was a half-column story announcing 
the reward for capturing members of the lynch mob. 24 0 

B. Initial Federal Response 

The FBI and the DOJ also responded promptly to the tragic events.  
On the evening of November 23, an FBI agent from the Bureau's 
Knoxville office called Washington headquarters to report on the 
incident. 241 Agent Ruggles submitted a teletype report to Washington on 
November 24 that described the circumstancs around the lynching and 
stated, "State police now making investigation at direction of governor.  
No further inquiry being made, but Bureau will be advised if any 
violence develops." 242 Both white and black members of the community 
feared an attack on the boys at the reformatory. 243 

at 8.  
236 CPI Inflation Calculator, supra note 102.  
237 E.g., Killer Attacks Wife, Slays Daughter of School Head, supra note 22, at 1, 2; Slayer of Two 
Women, supra note 151, at 1; Collins, supra note 151. Strangely, nearly everynews outlet and the 
FBI reported Scales's name as "James T. Scales" or "James Thomas Scales" when his death 
certificate and the Census state his actual name to have been "James Ellis Scales." Compare, e.g., 
Collins, supra note 151 (listing "Thomas" as Scales's middle name), and Slayer of Two Women, 
supra note 151, at 1 (listing "T." as Scales's middle initial), with SCALES DEATH CERTIFICATE, 
supra note 19 (listing "Ellis" as Scales's middle name). There is no indication in any of the author's 
research about where the "T" came from. See, e.g., BUREAU OF THE CENSUS, U.S. DEP'T OF 
COMMERCE, supra note 20 (listing only James Scales in the record).  
238 E.g., Many Peculiar Angles, supra note 174; Robert Lucas, 'Valley Folk' Silent as Hills on Boy's 
Lynchers, CHI. DEFENDER, Dec. 2, 1944, at 1, 4 (noting that the paper sent a reporter to Pikeville); 
17-Year-Old Boy Lynched by Tenn. Mob, CHI. DEFENDER, Dec. 2, 1944; Mob Storms Jail: Lynches 
Boy, supra note 150.  
239 Youth Is Lynched, supra note 156, at 34.  
240 Reward Hiked by Nashville Negros, BLEDSONIAN & PIKEVILLE BANNER, Dec. 1, 1944, at 1.  
241 See FBI Teletype, Ruggles, FBI Agent, to J. Edgar Hoover, FBI Dir. (Nov. 24, 1944), in U.S.  
DEP'T OF JUSTICE, FBI FILE No. 44-1139 [hereinafter Nov. 24 Memo from Ruggles to Hoover] 
(photo. reprint 2013) (on file with author) (stating "Re telephone call to Bureau yesterday and Re 
Teletype concerning James T. Scales").  
242 Id.  

243 Lucas, supra note 238, at 4.
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At the DOJ, Assistant Attorney General Tom C. Clark took 
decisive action on the case. On November 24, Clark wrote to J. Edgar 
Hoover requesting "a full and immediate investigation of this 
lynching." 2 44 Clark cited a presidential directive from July 21, 1942, in 
which President Franklin D. Roosevelt directed the U.S. Attorney 
General to investigate all lynchings. 245 Clark asked the Bureau to: 

[L]ay particular stress upon the whole procedure of arrest, 
committing and guarding of this victim to determine whether 
or not any of the responsible parties were negligent in 
providing adequate protection, whether they had reason to 
anticipate mob violence and whether they actually connived at 
any point in such violence. 246 

Also on November 24, Clark wrote to Chattanooga-based U.S.  
Attorney James B. Frazier, Jr., to advise him of the FBI's investigation 
and to ask for his participation: "I would appreciate it if you would send 
me any information which you yourself may have concerning this 
incident and the Governor's investigation of it."247 On November 28, FBI 
Director Hoover ordered two FBI agents to investigate the Scales 
lynching and he asked for a report within three weeks. 24 8 

C. NAACP and the Looby Report 

The NAACP initiated an investigation into the Scales lynching 
shortly following the incident.249 Z. Alexander Looby, a prominent 
Nashville-based civil rights lawyer and a member of the NAACP's 
National Legal Committee, led the inquiry.250 Looby produced a report 

244 Memorandum from Tom C. Clark, Assistant U.S. Att'y Gen., to J. Edgar Hoover, FBI Dir., at 1 
(Nov. 24, 1944), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 [hereinafter Nov. 24 Memo from 
Clark to Hoover] (photo. reprint 2013) (on file with author).  
245 Letter from Tom C. Clark, Assistant U.S. Att'y Gen., to James B. Frazier, U.S. Att'y (Nov. 24, 
1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 [hereinafter Nov. 24 Letter from Clark to 
Frazier] (photo. reprint 2013) (on file with author); see also KEVIN J. MCMAHON, RECONSIDERING 
ROOSEVELT ON RACE: HOW THE PRESIDENCY PAVED THE ROAD TO BROWN 164 (2004) ("On July 
21, 1942, Attorney General Biddle informed President Roosevelt that in his opinion, investigations 
would show that many lynchings violated existing federal statutes. On the same day, according to 
Carr, Roosevelt responded by calling for an 'automatic' FBI investigation 'in all cases of Negro 
deaths where the suspicion of lynching is present."').  
246 Nov. 24 Memo from Clark to Hoover, supra note 244.  
247 Nov. 24 Letter from Clark to Frazier, supra note 245.  
248 Memorandum from J. Edgar Hoover, FBI Dir., to Richard B. Hood, Knoxville Special Agent in 
Charge (SAC) (Nov. 28, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 44-1139 (photo. reprint 2013) 
(on file with author).  
249 See Looby Report, supra note 101, at 1 (indicating that interviews were taken on November 29 
and 30, only a week after the incident occurred).  
250 Letter from Thurgood Marshall, NAACP Legal Defense Fund Chief Counsel, to Francis J.  
Biddle, U.S. Att'y Gen., at 1-2 (Dec. 14, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 44-1139 
[hereinafter Dec. 14 Letter from Marshall to Biddle] (photo. reprint 2013) (on file with author); see 
also Linda T. Wynn, Z. Alexander Looby, TENN. STATE U. LIBR., http://ww2.tnstate.edu/library/
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based on a "number of informal interviews" with Pikeville residents that 
he personally conducted on November 29 and 30, 1944.251 On December 
7, he submitted a report to Thurgood Marshall, who was the NAACP's 
Special Counsel at the time.252 The report raised significant doubts about 
whether Scales perpetrated the double murder. 253 Looby's cover letter to 
Thurgood Marshall acknowledged a lack of concrete evidence to support 
his theory about the case, but asserted the following based on his 
interviews: 

Someone else other than James Scales committed the crime, 
probably one of the guards. James was forced to leave the 
school under threat, was later captured and lynched under the 
guidance of School authorities to cover up the original 
crime... . It seems to me that this is basically an 
"institutional" crime which is covered up by the lynching and 
until the original crime is solved there is little hope of dealing 
with the lynching.254 

On December 14, Marshall sent a copy of the NAACP report to 
U.S. Attorney General Francis J. Biddle, urging investigators to speak 
with Looby.255 The letter piqued the Attorney General's attention and 
elicited a prompt response. Biddle issued a memorandum to Tom C.  
Clark on December 16, stating, "Please have the matters outlined in the 
attached letter from Thurgood Marshall, with respect to the lynching of 
James Scales, investigated promptly, and advise me of the findings." 25 6 

D. State Leaders Shift Focus 

A little over a week after the lynching, Governor Cooper traveled to 
the Training and Agricultural School in Pikeville. 257 Besides offering a 
positive perspective .on the reformatory's conditions-particularly the 
dormitory project-he also praised Assistant Superintendent Neil's 
"'good judgment"' during the tumultuous episode and named Neil as 

digital/looby.htm, <http://perma.cc/HT9J-69A6> (providing Looby's biography).  
251 See generally Looby Report, supra note 101.  
252 Id. at 1; Dec. 14 Letter from Marshall to Biddle, supra note 250, at 2.  
253 See Dec. 14 Letter from Marshall to Biddle, supra note 250, at 1 ("Someone else other than 

James Scales committed the crime, probably one of the guards."); Looby Report, supra note 101, at 
2-3 (questioning "Why was a boy with a record such as Scales' allowed to be a 'trusty" after only 
about a month's stay at the School?," "How did [Scales] get ten miles away in two hours?," and 
"Why wasn't the Scales boy missed and a search started by the school authorities?").  
254 Dec. 14 Letter from Marshall to Biddle, supra note 250, at 1.  
255 Id.  

256 Memorandum from Francis J. Biddle, U.S. Att'y Gen., to Tom C. Clark, Assistant U.S. Att'y 

Gen. (Dec. 16, 1944), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 [hereinafter Dec. 16 Memo 
from Biddle to Clark] (photo. reprint 2013) (on file with author).  
257 See Cooper to Ask Improvements at Pikeville, NASHVILLE BANNER, Dec. 4, 1944, at 1 (noting 

that Governor Cooper inspected the reformatory on Sunday, December 3, 10 days after the incident).
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acting superintendent. 258  Cooper declared morale among the 
reformatory's inmates to be "'fairly good."' 259 This account suggests that 
the lynching gave Cooper a pretextual opportunity to visit the site and 
provide enthusiastic support for the building construction project, which 
must have been a politically important undertaking given the amount of 
vocal opposition to the project. 260 

Safety Director Bomar and Safety Attorney Dolan submitted a full 
report to Governor Cooper on December 2, 1944.261 Governor Cooper 
called the report a "'fact finding document"' and he declared the 
investigation would continue.262 He held a conference with District 
Attorney Chester C. Chattin, in whose jurisdiction the lynching took 
place, but declined to answer news reporters' questions about the details 
of their discussions.263 Despite repeated promises to do so, Governor 
Cooper never released Bomar's report and there is no record of it in his 
papers collected at the Tennessee State Library and Archives. 26 4 

Cooper's successor, Governor Jim Nance McCord, also declined to 
release the report.265 Nor are there any records in the FBI file; the case 
was closed before the file could be procured. 266 It is reasonable to 
surmise that a written report may have existed at one point, but it was 
almost certainly a cursory, incomplete account of the events. 26 7 

As Tennessee leaders shifted their attention away from the Scales 
matter, others followed suit. Despite the initial hoopla around the 
lynching, coverage in the mainstream press all but disappeared two 

258 Id.  
259 

Id. at 2.  
260 See id. (reporting that the Governor would recommend "improved quarters" for staff at the 
reformatory after his inspection of the reformatory's ongoing construction project); see also supra 
Parts IV.B-C (discussing the construction project).  
261 See Governor Receives Report on Lynching, supra note 230 (noting that the report was submitted 
the day before).  
262 Id.  
263 Id. The Tennessean reported the D.A.'s name as "Ted Chatting," likely because the D.A. went by 
the nickname "Ted." Id.; Telephone Interview with Michael Taylor, Dist. Att'y Gen., 12th Judicial 
Dist. of Tenn. (May 16, 2014) [hereinafter May 2014 Interview with Michael Taylor]. Chester 
Chattin later became a justice on the Supreme Court of Tennessee. A HISTORY OF THE TENNESSEE 
SUPREME COURT 330 (James W. Ely ed., 2002).  
264 Gov. Prentice Cooper Fails to Give out Report on Pikeville: Rumors Persist Scales Boy Not 
Guilty of Murder, NASHVILLE GLOBE, Jan. 19, 1945, at 1 [hereinafter Gov. Prentice Cooper]; TENN.  
DEP'T OF STATE, TENN. STATE LIBRARY AND ARCHIVES, GOVERNOR PRENTICE COOPER PAPERS 

1939-1945.  
265 Likewise, Governor McCord's papers contain no record of the Bomar report. TENN. DEP'T OF 
STATE, TENN. STATE LIBRARY AND ARCHIVES, GOVERNOR JIM NANCE MCCORD PAPERS 1945
1949.  
266 Memorandum from Mr. Rosen, to L. R. Pennington, at 2 (Dec. 14, 1944), in U.S. DEP'T OF 
JUSTICE, FBI FILE No. 44-1139 (photo. reprint 2013) (on file with author) (noting that Mr. Ruggles 
had not of yet provided the report, and was waiting to find out if the FBI was going to undergo a 
complete investigation).  
267 Id. ("[T]he Governor [of Tennessee] sent Lynn Bomar, Director of the Tennessee Highway 
Patrol, to make the investigation and they are sure that Bomar knows the whole story and who did 
the shooting. They are also sure Bomar turned a report in to the Governor that doesn't show who did 
it but he probably told the Governor orally. Bomar said he wanted to see the Agents who worked on 
the case and he will give them a copy of his report, but Mr. Ruggles said that report wont [sic] show 
as much as we know.")
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weeks after the lynching. The only source that provided ongoing 
coverage was the Nashville Globe, the state's leading black newspaper.  
The Globe ran stories for more than two months with headlines 
questioning whether Scales killed the two women and calling for release 
of Bomar's report to Governor Cooper about the incident. 2 8 It was the 
only news source that consistently questioned whether Scales perpetrated 
the double murder.  

E. Federal Response Comes up Short 

The FBI and the DOJ pursued a narrow investigation into the 
Scales lynching. Each agency deferred to state leaders rather than 
assuming a lead role in investigating and prosecuting the case.  
Problematic decisions can be traced to each of the major federal players: 
J. Edgar Hoover at the FBI, the Chattanooga U.S. Attorney James B.  
Frazier, Jr., and Assistant Attorney General Tom C. Clark at the DOJ.  

1. DOJ and the Enforcement of Federal Law 

Clark's initial instructions to the FBI ordered an investigation of the 
circumstances surrounding Scales's capture, imprisonment, and death.  
The letter noted: "The jurisdiction of the Department of Justice in such a 
case probably depends upon the participation or gross negligence of the 
officials responsible for the safe keeping in jail of the victim." 269 The 
statute underpinning Clark's emphasis on Pikeville officials was 18 
U.S.C. 52.270 This statute and its companion, 18 U.S.C. 51,271 were 
enacted during the Reconstruction period following the Civil War. 272 

Section 52 criminalized "willful" deprivations of individuals' federal 
constitutional and statutory rights by people acting "under the color of 
state law." 273 Section 51 allowed for criminal prosecution where two or 

268 E.g., Gov. Prentice Cooper, supra note 264, at 1; Horror Prison, supra note 117, at 1.  
269 Nov. 24 Memo from Clark to Hoover, supra note 244.  

270 This statute was the predecessor to current statute 18 U.S.C. 242 (2012). Notes, 18 U.S. Code 
242, LEGAL INFO. INST., http://www.law.cornell.edu/uscode/text/18/242, <http://perma.cc/U935
H5T4>.  
271 This statute was the predecessor to current statute 18 U.S.C. 241 (2012). Notes, 18 U.S. Code 

241, LEGAL INFO. INST., http://www.law.cornell.edu/uscode/text/18/241, <http://perma.cc/A3AD
BM4G>.  
272 United States v. Price, 383 U.S. 787, 801-02 (1966); Robert L. Spurrier, Jr., McAlester and After: 
Section 242, Title 18 of the United States Code and the Protection of Civil Rights, 11 TULSA L. REv.  
347, 348 (1976).  
273 In 1944, 18 U.S.C. 52 contained the following language: 

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully 
subjects, or causes to be subjected, any inhabitant of any State, Territory, or District 
to the deprivation of any rights, privileges, or immunities secured or protected by the
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more private actors "conspire[d]" to deprive a citizen of certain federal 
constitutional and legal rights. 2 74 

Beginning in the early 1940s, a newly created unit in the DOJ, the 
Civil Rights Section, pursued numerous civil rights complaints under 
these statutes. A 1940 memo from the Section directed U.S. Attorneys 
and the FBI not to conduct any civil rights investigations or prosecutions 
"without prior approval by the new Unit," because the DOJ sought to 
develop a "unified and consistent legal theory" in these cases.2 76 

According to one commentator, this memo "took the first step toward 
affirming a federal right 'not to be lynched."' 277 The memo asserted that 

52 covered "all rights which had been construed to lie within the 
Fourteenth Amendment and thus provided a powerful weapon against 
misconduct of [a] state officer." 278 Section 51 could be invoked "against 
an entire lynch mob where a state official willfully cooperated with the 
mob." 279 

Clark could have relied on 52 to prosecute Scales's killers, but he 
neglected to do so.280 Clark's instructions to the FBI about the Scales 
lynching focused narrowly on the "officials responsible for the safe 
keeping in jail of the victim." 281 This order included a glaring omission: 
the option of bringing charges against reformatory personnel and the 

Constitution and laws of the United States, or to different punishments, pains, or 
penalties, on account of such inhabitant being an alien, or by reason of his color, or 
race, than are prescribed for the punishment of citizens, shall be fined not more than 
$1,000, or imprisoned not more than one year, or both.  

274 18 U.S.C. 51 contained the following language in 1944: 

If two or more persons conspire to injure, oppress, threaten, or intimidate any citizen 
in the free exercise or enjoyment of any right or privilege secured to him by the 
Constitution or laws of the United States, or because of his having so exercised the 
same, or if two or more persons go in disguise on the highway, or on the premises of 
another, with intent to prevent or hinder his free exercise or enjoyment of any right or 
privilege so secured, they shall be fined not more than $5,000 and imprisoned not 
more than ten years, and shall, moreover, be thereafter ineligible to any office, or 
place of honor, profit, or trust created by the Constitution or laws of the United States.  

275 The Civil Rights Section was originally called the Civil Liberties Unit when it was created in 
1939, but its named was changed in 1941. SAMUEL WALKER, PRESIDENTS AND CIVIL LIBERTIES 
FROM WILSON TO OBAMA: A STORY OF POOR CUSTODIANS 93 (2012). In 1957 it was renamed again 
as the "Civil Rights Division," the name that it bears presently. Id.  
276 John T. Elliff, Aspects of Federal Civil Rights Enforcement: The Justice Department and the FBI, 
1939-1964, in LAW IN AMERICAN HISTORY 608-09 (Donald Fleming & Bernard Bailyn eds., 1972) 
(internal quotation marks omitted).  
27 Id. at 608.  
278 Id. at 607-08 (internal quotation marks omitted).  
279 Id. at 608.  
280 Concurrent with the Scales incident, the DOJ was prosecuting several cases of racial violence 
under these statutes. Most significantly, the Supreme Court had yet to deliver its 1945 opinion in 
Screws v. United States, a case where three white police officers in Georgia had beaten to death a 
black man accused of stealing a tire. 325 U.S. 91, 92-93 (1945). This opinion affirmed that 52 
could apply to violations involving police brutality, but it also necessitated a showing of "specific 
intent to deprive a person of a federal right." Id. at 103, 136-37. In practice, the requirement of 
"specific intent" made it more difficult for juries to convict under this statute. Elliff, supra note 276, 
at 619. Regardless, the DOJ's decisions in the Scales case occurred prior to this holding.  
281 Nov. 24 Memo from Clark to Hoover, supra note 244, at 1.
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construction workers-all of whom were either state employees or 
subcontractors-for their participation in the lynching. This oversight 
may be explained, at least initially, by the limited information that the 
FBI submitted to the DOJ. It appears that Clark did not have any 
indication that reformatory personnel may have been involved. In 
contrast, he had information that the reformatory Assistant 
Superintendent acted to prevent the killing, albeit unsuccessfully. 282 

Nevertheless, when he received the updated, correct information, Clark 
failed to expand the scope of the investigation. 283 

2. FBI Investigation Stalls 

The FBI was instrumental in frustrating a complete federal inquiry 
into the Scales incident. In accordance with Assistant A.G. Clark's 

orders, the FBI conducted a narrow investigation, operating under the 
assumption that Scales was guilty of the double murder. 28 4 Agent 
Ruggles in Knoxville understood the DOJ's instructions to encompass 
only the "delinquency of the Sheriff's Office in handing th[e] matter and 
the committing magistrate." 285 On December 9, Ruggles reported that the 
preliminary investigation revealed that "the Sheriff was not there and ...  
the whole thing transpired while he was away and there was no 
committing magistrate." 286 In other words, there were no grounds for a 
federal case based on the instructions given by Assistant A.G. Clark.  
Ruggles asked his superiors whether he should expand the inquiry, but he 
was instructed to "restrict the investigation to what the Department asked 
for unless he was advised to the contrary by the Bureau." 28 7 On 
December 11, J. Edgar Hoover advised the local agents to "conduct 
further investigation in accordance with previous instructions including 
to ascertain the identity of the actual lynchers of victim Scales."28 8 

Ruggles issued an urgent teletype to Hoover on December 12, 
proposing to broaden the scope of the investigation by acquiring physical 
evidence: 

Memphis requested to contact victims [sic] parents and make 

282 
Id. at 2.  

283 See Dec. 16 Memo from Biddle to Clark, supra note 256 (directing Clark to investigate the new 

information received from Thurgood Marshall regarding the incident).  
284 The earliest communication from the Knoxville FBI office pegs Scales as the perpetrator in the 

deaths of Gwendolyn McKinney and her mother, Notie Bell Scott. Nov. 24 Memo from Ruggles to 
Hoover, supra note 241. All subsequent communications assume the same.  
285 Memorandum from Mr. Rosen, to L. R. Pennington (Dec. 9, 1944), in U.S. DEP'T OF JUSTICE, 
FBI FILE No. 44-1139 (photo. reprint 2013) (on file with author).  
2 86 

Id.  
287 Id.  

288 Memorandum from J. Edgar Hoover, FBI Dir., to Richard B. Hood, Knoxville Special Agent in 

Charge (SAC) (Dec. 11, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 44-1139 (photo. reprint 2013) 
(on file with author).
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appropriate arrangements to have bullets removed and 
forwarded to laboratory for appropriate examination and 
comparison with bullets obtained from the guns of any 
suspects who might be developed. . . . Memphis will proceed 
with above requested investigation unless 'advised to contrary 
by bureau by nine AM December thirteen [sic].28 9 

The Bureau must have advised the local operatives to cease their 
inquiries because this evidence was never gathered. On the morning of 
December 14, Agent Ruggles from Knoxville called L. R. Pennington in 
Washington to say that they had made progress in identifying twenty-one 
subjects who participated in the Scales lynching and "that they knew 
who did the actual shooting." 290 Despite numerous interviews with 
people directly involved in the events, the FBI agents had not, up to that 
point, interviewed anyone they considered direct perpetrators, including 
the suspected shooter, Felix Morris. 291 Ruggles queried: 

whether they should dictate a report showing exactly what 
happened so it could be sent to the [DOJ] to look it over or 
whether they should go into the case to the extent of actually 
developing evidence necessary for state prosecution [of the 21 
people.]292 

Although the scope of the FBI investigation was limited, the 
Knoxville-based agents had asked whether they could communicate with 
the state's point-person on the matter, Safety Director Bomar, to learn 
the identities of Scales's killers. 293 Shortly thereafter, Agent Ruggles 
learned that Bomar's report would not "show as much as we know." 29 4 

Bomar's report did not reveal who did the shooting, "but he probably 
told the Governor orally." 295 

Throughout the 1940s, Hoover often balked at pursuing 
comprehensive investigations of racial violence perpetrated by police, 
purportedly because he was concerned about the FBI's relationship with 
state law enforcement. 296 The FBI's reticence to go beyond the strictures 
of Clark's initial order in the Scales investigation is an excellent example 
of this dynamic. Given local agents' preliminary findings and their 

289 FBI Teletype, Ruggles, FBI Agent, to J. Edgar Hoover, FBI Dir., and Memphis SAC (Dec. 12, 
1944), in U.S. DEP'T OF JUSTICE, FBI FILE No. 44-1139 (photo. reprint 2013) (on file with author).  
290 Dec. 14 Memo from Pennington to Rosen, supra note 2, at 1.  
291 Id.  
292 Id.  
293 FBI Teletype, Ruggles, FBI Agent, to J. Edgar Hoover, FBI Dir. (Dec. 7, 1944), in U.S. DEP'T OF 
JUSTICE, FBI FILE No. 44-1139 (photo. reprint 2013) (on file with author).  
294 Dec. 14 Memo from Pennington to Rosen, supra note 2, at 2.  
295 Id.  
296 See Elliff, supra note 276, at 609, 610-11 (describing the FBI's initial reaction to civil rights 
enforcement as being "concern[ed] for its workload"; Hoover's reaction to the first Section 242 case, 
during which he denied FBI participation in an investigation because it would "'rupture the friendly 
relationship"' with the local police department; and the President's Committee's investigation of 
Hoover's past attitudes regarding civil rights enforcement in 1947).
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conversations with state officials, Ruggles urged his superiors to cease 
the inquiry due to safety concerns and to avoid "hard feelings on the part 
of the Governor and Bomar": 

Mr. Ruggles said if we do go into that [county] and interview 
them and nothing is ever done as to Federal prosecution it is 
going to be pretty bad for the Bureau in that county. He said 
the subjects are all Tennessee mountaineers and tough and 
there is likely to be some trouble as soon as pressure is put on 
these individuals on interview. . . . He said from the Bureau's 
standpoint he thought it would definitely be a great advantage 
to us if we could stop where we are because it is going to 
make hard feelings on the part of the Governor and Bomar 
and everybody in that section. Mr. Ruggles said the case 
would apparently be whitewashed and let go.29 7 

The FBI explicitly recognized that discontinuing the federal 
investigation would assist state leaders in "whitewash[ing]" this incident.  
Hoover knew that choosing to suspend the inquiry would effectively 
sweep the lynching under the rug, particularly since Ruggles informed 
him that federal prosecution was unlikely under the "Civil Rights and 
Domestic Violence" statutes, 18 U.S.C. 51 and 52.298 No one would 
be prosecuted or held to account. Later in the day on December 14, 
Hoover sent an urgent communique to Knoxville ordering that they 
"[c]onduct no further investigation and expedite the typing of a report 
setting forth all information obtained to date." 299 Knoxville responded 
the next day that they would cease the investigation although it remained 
unfinished: 

In accordance with the Bureau teletype, any further 
investigation in this case along the lines of developing the 
actual evidence which would be necessary for prosecution, 
such as going ahead with disinterring the victim's body, 
obtaining the cartridge cases from Mr. Lynn Bomar, Director 
of the Tennessee Highway Patrol, obtaining a search warrant 
to search the premises of subject Morris' residence and place 
of occupation, and interviewing the subject, has been 
discontinued. 30 0 

297 Dec. 14 Memo from Pennington to Rosen, supra note 2, at 1, 2.  
298 

Id. at 1.  
299 Memorandum from J. Edgar Hoover, FBI Dir., to Richard B. Hood, Knoxville Special Agent in 

Charge (SAC) (Dec. 14, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 44-1139 [hereinafter Dec. 14 
Memo from Hoover to Knoxville SAC] (photo. reprint 2013) (on file with author).  
300 Memorandum from Richard B. Hood, Knoxville Special Agent in Charge (SAC), to J. Edgar 
Hoover, FBI Dir. (Dec. 15, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 44-1139 (photo. reprint 2013) 
(on file with author).
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3. DOJ Cedes Control to Local Authorities 

Assistant A.G. Clark may not have known about the role. of 
reformatory guards in Scales's lynching until he received the letter from 
Thurgood Marshall on December 14. After Attorney General Biddle 
ordered Clark to perform a prompt investigation regarding "the matters 
outlined in th[e] letter," Clark passed the directive to Hoover on 
December 19.301 Hoover had already closed the investigation on 
December 14, however. 302 On December 22, the FBI forwarded the 
report written by a Knoxville agent, which had been submitted four days 
earlier. 303 The next day, Clark dispatched Chattanooga U.S. Attorney 
Frazier to speak with Governor Cooper about the Scales case.3 04 

Frazier dragged his feet. On January 1, 1945, he sent a letter to the 
DOJ acknowledging receipt of Clark's letter from November 24.305 
Frazier wrote, "I have not been able to obtain any information in regard 
to this case other than that published in the newspapers." 30 6 He said that 
Saftey Director's Bomar's report was never released and that he had 
been unable to procure a copy. 30 7 Somewhat defiantly, Frazier pointed 
out that the FBI was already conducting an investigation into the 
matter. 308 Clark asked Assistant A.G. Victor Rotnem to call Frazier and 
order him to meet with the Tennessee Governor, 309 and he directed the 
FBI to send the U.S. Attorney a copy of its report. 310 

On January 7, Clark sent the FBI a second letter from the NAACP's 
Thurgood Marshall, which included an attached note from Z. Alexander 
Looby that identified Fee "Pop" Morris as Scales's shooter. 311 Looby 
also named several other reformatory guards who participated in the 
lynching, including "Davis, first name unknown."3 12 

301 Memorandum from Tom C. Clark, Assistant U.S. Att'y Gen., to J. Edgar Hoover, FBI Dir. (Dec.  
19, 1944), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  

302 Dec. 14 Memo from Hoover to Knoxville SAC, supra note 299.  
303 Memorandum from J. Edgar Hoover, FBI Dir., to Tom C. Clark, Assistant U.S. Att'y Gen. (Dec.  
22, 1944), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  
304 Expense Authorization Form Re: U.S. Attorney James B. Frazier's Trip to Nashville to Confer 
with Governor Prentice Cooper (Dec. 23, 1944), in U.S. DEP'T OF JUSTICE, FILE No. 144-70-6 
(photo. reprint 2013) (on file with author).  
305 Letter from James B. Frazier, U.S. Attorney, to U.S. Dep't of Justice (Jan. 1, 1945), in U.S. DEP'T 
OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  
306 Id.  

307 Id.  

308 Id.  

309 Memorandum from Victor W. Rotnem, to Tom C. Clark, Assistant U.S. Att'y Gen. (Jan. 3, 1944), 
in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  
310 Memorandum from Tom C. Clark, Assistant U.S. Att'y Gen., to J. Edgar Hoover, FBI Dir. (Jan.  
4, 1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  
311 Memorandum from Tom C. Clark, Assistant U.S. Att'y Gen., to J. Edgar Hoover, FBI Dir. (Jan.  
7, 1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author); 
Letter from Thurgood Marshall, NAACP Legal Defense Fund Chief Counsel, to Francis J. Biddle, 
U.S. Att'y Gen. (Dec. 22, 1944), in U.S. DEP'T OF JUSTICE, FBI FILE 44-1139 (photo. reprint 2013) 
(on file with author); Dec. 18 Letter from Looby to Marshall, supra note 215.  
312 Dec. 18 Letter from Looby to Marshall, supra note 215.
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Frazier finally met with Governor Cooper during the second week 
of January. 3 13 Information gathered in this meeting led Clark to close the 
lynching investigation provisionally, with a caveat that it could be 
reopened if the state did not advance with the prosecution. 3 1 4 

On the same day, Clark wrote to A.G. Biddle to inform him that 
DOJ was closing the case, as "the State has conducted a thorough 
investigation and all indications point to an immediate murder trial." 3 15 

4. Local Opposition to Prosecution 

Opposition to prosecution of James Scales' killers was widespread 
in Bledsoe County and may have presented an insurmountable barrier to 
legal recourse. FBI Agent Ruggles reported to his superiors that he 
harbored significant doubts about whether anyone would testify against 
the perpetrators: 

[T]he [inmates] who gave the information are frightened 
because they realize if the subjects found out what they told 
their lives would be in danger. Mr. Ruggles said as far as 
getting the boys to testify in state or federal court they would 
be extremely reluctant to do so and their life wouldn't be 
worth too much if they did testify. Mr. Ruggles stated all of 
the white people, including the girl at the jail and the sheriff 
would naturally be expected to say they didn't know any of 
the subjects. 3 16 

Ruggles' concerns may have been justified. The FBI had 
interviewed several people serving in official law enforcement capacities 
who refused to assist with the investigation or denied they knew relevant 
information. Pikeville's chief of police, W. M. Tollette, told the FBI that, 
"very few, if any, people in the town of Pikeville knew that the men had 
come in town for Scales......it was his opinion that the people in 
Pikeville had nothing to do with the lynching." 317 Perry Smith, sheriff of 
Van Buren County, which bordered Bledsoe County, explained why 
investigating the incident could be dangerous: 

313 Memorandum from Tom C. Clark, Assistant U.S. Att'y Gen., to J. Edgar Hoover, FBI Dir. (Jan.  

15, 1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  
314 Id. ("United States Attorney at Chattanooga, Tennessee, has conferred with the Governor of the 

state of Tennessee, who indicates that the state investigation has been very thorough in this matter. It 
seems probable that the Attorney General of the State will personally supervise the state prosecution 
for murder. . . . Accordingly, it does not seem essential that an autopsy be conducted nor that a 
search warrant issue. For the present this matter may be considered as being completed subject to 
being reopened only if the state authorities do not proceed as planned.").  
315 Memorandum from Tom C. Clark, Assistant U.S. Att'y Gen., to Francis J. Biddle, U.S. Att'y 

Gen. (Jan. 15, 1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file 
with author).  
316 Dec. 14 Memo from Pennington to Rosen, supra note 2, at 2.  
317 W. M. Toilette FBI Interview, supra note 198, at 18.
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He stated that this lynching was a very close-mouthed affair 
and that nobody seemed to know exactly what had 
happened..... and he had no idea who did the shooting and 
did not even know anybody who had been in the mob; 
however, he stated he was willing to aid the Bureau in every 
way possible in this case, but he would not ask any direct 
questions of anyone concerning the participants in the 
lynching for fear of his own life. He stated that he knows the 
mountaineers in this area, who shoot a person just as quickly 
as they would shoot a squirrel, and a lot of murders had never 
been solved, as it was very unhealthy for a law enforcement 
officer to investigate such things up in the hills.31 8 

The culture of denial that coalesced around the Scales lynching was 
captured beautifully in the headline to a story that ran in The Chicago 
Defender: 'Valley Folk' Silent as Hills on Boy's Lynchers.319 A brave 
African-American reporter, Robert Lucas, wrote the article based on his 
experience traveling to Pikeville for the story.32 0 In the first sentence of 
the article, Lucas presaged that, "[t]he men who lynched 17-year-old 
James Scales here Thursday will never be brought to justice."3 1 Lucas 
reported: 

[T]he "valley folk" of Pikeville don't talk, and the one person 
who could identify the men who spirited Scales "up the 
mountain" and put four slugs through his head is a typical 
"valley" girl. She is Ruth Douglas....."Could you identify 
those men?" I asked her. Deputy Sheriff A. F. Goforth 
answered quickly, "No, she couldn't." , , , "That's raht," 
drawled the teen-aged cook .... She did not look at me.322 

The silence surrounding this case has endured. To this day, local 
residents in the Pikeville area are extremely reluctant to speak about the 
Scales lynching. Seventy years on, even a local librarian in Pikeville had 
difficulty persuading people to divulge details they knew about this 
story.323 

318 Perry Smith FBI Interview, supra note 196, at 19.  
319 Lucas, supra note 238, at 1.  
320 Id. at 1, 4. When Lucas knocked on the front door of the jail where Scales had been held briefly, 
Sheriff Goforth admonished him: "You got to realize it's different down here than where you come 
from.... Down here you come to the back door, even in Tennessee." Id. at 4.  
321 Id. at 1. Lucas reported an incorrect age for Scales, which was common across all early news 
accounts of the incident.  
322 Id.  

323 Interview with Carolyne Knight, Pikeville Librarian, in Pikeville, Tenn. (July 23, 2012) (noting, 
for example, that an anonymous community member she spoke with refused to share the name of the 
third potential shooter (the first two being Felix Morris and Vergil Davis) because that person was 
from the Pikeville community).
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5. "No True Bill" 

Between mid-January and mid-February 1945, the DOJ did not 
receive any additional' information about the state's prosecution of 
Scales' killers. U.S. Attorney Frazier failed to update his superiors in 
Washington about any developments in the case until Clark wrote to ask 
what happened on February 16.324 This time, Frazier responded 
promptly: 

[T]he Circuit Court for the Eighteenth Judicial Circuit of 
Tennessee convened at Pikeville, Bledsoe County, on January 
22, 1945, and that the grand jury which convened the same 
day considered the lynching of James I. Scales [sic]. I am 
advised that eight or ten witnesses were summoned and 
appeared before the grand jury, and that after careful 
consideration, the grand jury returned a no true bill. Mr.  
Chester Chatham is the Attorney General for the Eighteenth 
Judicial District, and I believe the matter was thoroughly 
presented to the grand jury by him.325 

Interestingly, the FBI received slightly different information. The 
Bureau recorded that state prosecutors presented the case and a "no true 
bill" 32 6 was returned on January 29, 1945.327 The FBI agents in 
Knoxville wrote: 

[Assistant Attorney General]. Templeton stated that all of the 
facts in this case were presented to the Grand Jury, including 
the names of all subjects and the part they took in the 
lynching. He stated it was his personal opinion, as well as the 
opinion of everyone else in that vicinity that no Grand Jury in 
the state of Tennessee would indict subjects in this case. He 
said that citizens of Tennessee do not believe in lynchings but 

324 Letter from Tom C. Clark, Assistant U.S. Att'y Gen., to James B. Frazier, U.S. Att'y (Feb. 16, 
1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  

325 Letter from James B. Frazier, U.S. Att'y, to Tom C. Clark, Assistant U.S. Att'y Gen. (Feb. 19, 
1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on file with author).  
Apparently, Frazier had such scant information about the Scales case that he even misspelled the 
name of the prosecutor, whose name was actually Chester Chattin. See [17-18 Minute Books 1937
67] January Term Grand Jury Minutes 286 (Bledsoe Cty. Cir. Ct. 1945) (on file with author) (listing 
Chester C. Chattin as the "Attorney General, Pro. Tem."); supra note 263.  
326 "When the grand jury refuses to indict someone its action is sometimes referred to as a 'no true 
bill.' When the Grand Jury returns a 'no true bill' against a defendant, then that person cannot be 
brought to trial." Victim/Witness Handbook, TENN. DISTRICT ATT'Y GEN. CONF., 
http://www.tndagc.com/vwh.htm, <http://perma.cc/VH3D-XASY>; see also BLACK'S LAW 
DICTIONARY 1145 (9th ed. 2009) (defining "no bill" to mean "[a] grand jury's notation that 
insufficient evidence exists for an indictment on a criminal charge").  
327 Memorandum from Richard B. Hood, Knoxville Special Agent in Charge (SAC), to J. Edgar 
Hoover, FBI Dir. (date unknown), in U.S. DEP'T OF JUSTICE, FBI FILE 44-1139 [hereinafter Undated 
Memo from Hood to Hoover] (photo. reprint 2013) (on file with author).
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in this case they felt such was justified.328 

It does not appear that the FBI forwarded this missive to the DOJ.  
In fact, the Grand Jury for the Eighteenth Judicial Circuit convened 

in Pikeville on January 22, 1945, as Frazier reported. 329 However, the 
minutes do not show that the lynching case went before the Grand 
Jury. 330 According to the current District Attorney for Bledsoe County, 
Michael Taylor, the Grand Jury Docket book-rather than the Grand 
Jury Minutes book-would have listed all of the cases that came before 
the Grand Jury during the January 1945 term. 331 Apparently, the original 
Grand Jury Docket book covering this time period was inadvertently 
destroyed, 332 so we will never know whether the Scales case was actually 
presented to the grand jury. Nevertheless, given the reports by U.S.  
Attorney Frazier and the FBI, it is likely that the case was, in fact, 
presented. At least twelve votes would have been required for the grand 
jury to issue a true bill: either a unanimous finding by the twelve grand 
jurors, or a positive vote by eleven of the panel's twelve members, plus a 
yes vote by the grand jury foreman. 333 In any case, it is exceedingly 

328 Id.  
329 January Term Grand Jury Minutes, supra note 325, at 286-290. The January Grand Jury minutes 
indicate that this was the only meeting during the month. Id. at 286 ("Be it remembered that the 
circuit court for the State of Tennessee, and Bledsoe County was opened and held on the fourth 
Monday of January 1945 A.D.").  
330 Three separate cases involving personnel from the Training and Agricultural School were 
addressed during the January 1945 term, each alleging "cruelty to animals." Id. at 287, 288 (cases 
7096, 7097, and 7081); Neil FBI Interview, supra note 177, at 4 (photo. reprint 2013) (on file with 
author) (identifying HE. Scott as Superintendent, W.R. Abernathy as Farm Superintendent, and 
William Henry Roscoe [sic] as guard). The co-defendants for each of the three cases were H. E.  
Scott, the reformatory superintendent whose wife and daughter were murdered, William Abernathy, 
the farm manager, and William Rasco, a guard. January Term Grand Jury Minutes, supra note 325, 
at 287, 288; Neil FBI Interview, supra note 177, at 4. It appears that trials proceeded for two of the 
cases, numbers 7096 and 7097. January Term Grand Jury Minutes, supra note 325, at 287, 288. The 
notes for case number 7096 read, in relevant part: 

The Grand Jurors . . . upon their oaths present that H. E. Scott, William Abernathy, 
and William Rasco heretofore, to wit, on the __ of June, A.D. 1944, in the county 
aforesaid, did then and there, unlawfully cause and procure inmates of the State 
Training and Agricultural School for colored boys, the names of whom are to the 
Grand Jurors unknown by virtue of their authority as superintendent, Farm manager 
and guard respectively of said school, to needlessly kill a living creature, to-wit: one 
hog the property of J. M. Dodson against the peace and dignity of the State of 
Tennessee.  

Id. at 287. The notes for case number 7097 describe a similar July 1944 crime in more graphic detail: 
"needlessly beat mutilate torture and torment [sic] a living creature, to-wit: a hog the property of 
Ethel Smith, by beating said hog with sticks and clubs." Id. at 288. The third case, number 7081, 
captioned "Cruelty to Animals," offered a one-word description, "Nollie." Id. Presumably, this term 
meant nolle prosequi, a Latin phrase indicating that the case would not be prosecuted. BLACK'S LAW 
DICTIONARY 1147 (9th ed. 2009) (defining the term to mean "[t]o abandon (a suit or prosecution)").  

The Grand Jury Minutes from September 1944 contained a more in-depth listing for case number 
7081, including a case description that was nearly identical to those for case numbers 7096 and 
7097. [17-18 Minute Books 1937-67] September Term Grand Jury Minutes 278 (Bledsoe Cty. Cir.  
Ct. 1944) (on file with author).  
331 May 2014 Interview with Michael Taylor, supra note 263.  
332 Id.  

333 Id.
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unlikely that an all-white grand jury in Bledsoe County would have 
voted to proceed with the prosecution of its own community members 
for such a crime. 33 4 On the other hand, grand jurors appeared very 
willing to issue true bills against personnel at the Training and 
Agricultural School for crimes involving "cruelty against animals." 335 

After receiving notice of the state's failure to prosecute anyone for 
the lynching, Clark wrote to Attorney General Biddle on February 23, 
1945, recommending that "no further action be taken in this case since 
there is probably no Federal jurisdiction." 336 He explained that the 
Department would confer with Thurgood Marshall to discuss the case 
and, if necessary, would seek Biddle's advice. 337 This letter is the last 
entry in the DOJ record. Thus, it is likely that the conversation with 
Marshall did not yield any further action, prompting the Department to 
officially close the case. No one was ever indicted for Scales's murder 
and the incident was effectively "whitewashed and let go," just as FBI 
Agent Ruggles had predicted.338 

VII. CONCLUSION 

The lynching of James Scales-a form of direct violence-can be 
understood only in the context of the structural and cultural factors that 
made it possible. It was an extraordinary event; there had not been a 
lynching in Bledsoe Country since the late 1800s. 33 9 Yet, as with much 
direct racial violence, "[h]ate or feelings of animus [were] not 
necessarily proximate motives" in Scales' murder or its cover-up. 340 

Rather, the violence was embedded within a broader racial caste system 
where the lynching was understood as an acceptable form of criminal 
punishment for transgressing the social order-a social order 

34 Id.; Lucas, supra note 238, at 4 ("The pattern, a familiar one in the South, is almost complete-a 
Negro accused of a crime-a lynching-an investigation-then nothing is done until the next 
time."); Undated Memo from Hood to Hoover, supra note 327 ("He stated it was his personal 
opinion, as well as the opinion of everyone else in that vicinity that no Grand Jury in the state of 
Tennessee would indict subjects in this case.").  
335 January Term Grand Jury Minutes, supra note 325, at 287, 288.  
336 Memorandum from Tom C. Clark, Assistant U.S. Att'y Gen., to Francis J. Biddle, U.S. Att'y 
Gen., at 1-2 (Feb. 23, 1945), in U.S. DEP'T OF JUSTICE, DOJ FILE 144-70-6 (photo. reprint 2013) (on 
file with author).  
337 

Id. at 2.  

338 Dec. 14 Memo from Pennington to Rosen, supra note 2, at 2.  
339 See Lucas, supra note 238, at 4 ("The lynching Thursday [of Scales] was the first in Bledsoe 
county in 55 years"). In 1893, John Gamble was lynched in Pikeville over allegations of rape.  
NAACP, THIRTY YEARS OF LYNCHING IN THE UNITED STATES, 1889-1918, 92 (1919); see also 
GINZBURG, supra note 1, at 268-69 (listing John Gamble and James Scales as the only two 
lynchings in Pikeville or other Bledsoe County towns during the period from 1886 to 1960).  
340 See Blee, supra note 17, at 607 ("Hate or feelings of animus are not necessary proximate motives 
for whites in a racial society to view (and use) racial minority group members as props in a ritualized.  
enactment of white masculine solidarity and identity-building").
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undergirded by a culture of white supremacy.341 The possibility for direct 
violence was always bubbling beneath the surface of the racial caste 
system's structural violence, which functioned like a "blueprint. . . used 
to threaten people into subordination."342 

The interdependence of the three modes of violence situates the 
responsibility for James Scales's death with people at all levels of 
society, from local farmers who condoned the killing to government 
leaders who refused to prosecute the shooter. According to one 
commentator: 

Who is the responsible agent of violence: the lynch mob, the 
legal system and police who fail to prosecute the members of 
the mob, or the people who encourage lynchings by actively 
asserting white racial dominance or the heinousness of certain 
breaches of the moral order? Surely, it is a communal 
complicity made up of an accumulation of verbal and/or 
written actions that accomplishes the deed, even though only a 
small number of actors may be physically implicated.343 

Although the phenomenon of lynching is strikingly diverse in its 
means of murder and the characteristics of both victims and perpetrators, 
it shares the key characteristics of a "mob act[ing] illegally, choosing to 
circumvent the formal system of criminal justice in order to carry out the 
lethal punishment personally." 344 Condoned through government 
inaction and cover-up-structural and cultural factors-this form of 
direct violence sometimes became, as it did here, a "preferred alternative 
to 'official' justice"345 : 

The fact that lynchers' claims to be imposing criminal 
punishments were invariably upheld by the actions or 
inactions of local legal officials means that these events were, 
at least at some levels of collective authority, defined as 
public punishments rather than as acts of private vengeance. 34 6 

As with many lynchings, the mob kidnapped Scales from jail and 
killed him "after the wheels of justice had begun to grind."347 Here, the 
brutal killing of two white women provoked this mode of "popular 
justice" because the white perpetrators felt threatened by an act that 
violated the norms of the racial caste system. 348 Scales may not have 

341 Garland, supra note 16, at 815-16.  
342 Galtung, supra note 5, at 172.  

343 Mary Jackman, Violence in Social Life, 28 ANN. REV. SOC. 387, 396 (2002).  
344 STEWART E. TOLNAY & E. M. BECK, A FESTIVAL OF VIOLENCE: AN ANALYSIS OF SOUTHERN 
LYNCHINGS, 1882-1930, 56 (1995).  
345 Garland, supra note 16, at 798.  
346 Id 

347 TOLNAY & BECK, supra note 344, at 62.  
348 See id. at 65 ("The popular justice model of lynching describes a white population that felt 
threatened by black behavior that violated southern norms").
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killed the women, but that possibility did not matter to the mob when it 
chose to circumvent the regular judicial process by meting out 
punishment on its own terms.  

At the Training and Agricultural School for Colored Boys, guards 
inflicted direct violence routinely-through corporal punishment and 
various deprivations-but the institution also perpetrated structural 
violence by reinforcing and recreating the caste system where the lives of 
African Americans, including children, were worth less than those of 
whites. State leaders did little to ameliorate the shameful conditions 
present at the institution, maintaining the racial inequities for decades 
both before after the lynching.  

Scales's murder was "observed, supported, and perpetuated by 
community leaders and law enforcement," which, like many other 
lynchings, conferred upon it "a gloss of state sanction." 34 9 State 
authorities took deliberate steps to avoid prosecuting the members of the 
lynch mob, protecting the perpetrators. Likewise, the federal 
government's failure to act-particularly when the DOJ had jurisdiction 
to bring a case against the killers under 18 U.S.C. 52-further 
validated the extrajudicial killing. These actions and omissions by local, 
state, and federal authorities reinforced Scales's lynching as a "legitimate 
expression of community justice" 35 0 and allowed the racial caste system 
to persist unabated. Structural violence existed in the authorities' 
interpretation of the facts and laws surrounding Scales' lynching, which 
led to inaction and impunity. Direct violence reinforced and reproduced 
the caste system's structural violence by conveying a specific message to 
the other boys at the reformatory, who were forced to view his body as a 
lesson. The message was about the consequences of violating the 
community's norms, but it was also a stark reminder of the black youths' 
powerlessness in a white supremacist society. 351 At the foundation of this 
system were the white community's collective beliefs-steeped in 
cultural violence-which sustained the ideas that Scales did not deserve 
due process, that his life was worth very little, and that, ultimately, his 
lynching was justified. 352 

Whether or not James Scales murdered the two white women does 
not diminish the criminal.responsibility of those who meted out "popular 
justice" by lynching him. The mob did not wait for a jury trial and a 
conviction. Local white people, including employees at the state 
institution, took matters into their own hands. This crime also deprived 
the Scott family of a proper and reliable legal determination of who 

4 Caitlin Naidoff, Note, Confronting the Fear of "Too Much Justice ": The Need for a Texas Racial 
Justice Act, 19 TEX. J. C.L. & C.R. 169, 187 (2013).  
350 See Garland, supra note 16, at 810 ("[L]ynching made claim to be 'a legitimate expression of 
community justice, a normative order that substituted for state law whenever local circumstances 
required").  
351 TOLNAY & BECK, supra note 344, at 93, 113.  
352 Undated Memo from Hood to Hoover, supra note 327 ("[T]he citizens of Tennessee do not 
believe in lynchings but in this case they felt such was justified.").
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murdered Gwendolyn and Notie, which remains a mystery. 35 3 Nor does 
the possibility of Scales's guilt excuse state and federal authorities from 
failing to properly investigate and prosecute the lynching. The DOJ 
abandoned the case even though federal authorities knew that the state 
had "whitewashed and let go" the prosecution of Scales's killers. State 
leaders continually failed to address the well-documented horrors of the 
state-run reformatory, even though this incident offered an opportunity to 
do so. The nexus between local prejudice and federal indifference in the 
Scales case exemplifies the utter absence of institutional justice in the 
pre-civil rights era South. Seventy years later, James Scales's ghost still 
haunts the silences that people maintain regarding race and violence in 
Bledsoe County, Tennessee.  

3 Henry Eugene Scott's obituary in 1967 makes no mention of the incident that robbed him of his 
wife and daughter. H. Eugene Scott, Educator, Dies at 76 in McMinnville, BLEDSONIAN & 
PIKEVILLE BANNER, Sept. 18, 1967.
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I. INTRODUCTION 

Five members of the Supreme Court held that when the government 
installed a Global Positioning System (GPS) device on Antoine Jones's 
car and used that GPS to monitor the vehicle's movements, it conducted 
a Fourth Amendment search.' Justice Antonin Scalia delivered the 
majority opinion, which declared that by installing the GPS, the 
government trespassed on Jones's property for the purpose of obtaining 
information. 2 Although the Court unanimously agreed on the judgment, 
Justice Samuel Alito argued that the government conducted a Fourth 
Amendment search by long-term GPS monitoring only because it 

The author thanks Professor Elizabeth Magill, Richard E. Lang Professor of Law and Dean of 
Stanford Law School, and Professor David Ball, Assistant Professor at the Santa Clara University 
School of Law, for introducing me to Constitutional and Criminal Law. The author also thanks 
Professor George Fisher, Judge John Crown Professor of Law at Stanford Law School, for his 
helpful comments on a previous version of this Note. Finally, the author is grateful to the board and 
editors of the California Law Review for their help in selecting and providing the research sources 
used in this Note.  
' United States v. Jones, 132 S. Ct. 945, 947, 949 (2012).  
2 Id.
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violated Jones's reasonable expectation of privacy (REOP).3 Justice 
Sonya Sotomayor agreed with Justice Alito's argument regarding Jones's 
REOP, foreseeing the dangers of technology's encroachment upon 
privacy; 4 however, she joined the majority holding on the issue of 
trespass. 5 

This Note considers the trespass and REOP doctrines-part of 
Fourth Amendment jurisprudence-and argues that because the Scalia 
majority focused on physical trespass and did not insist on addressing 
whether the government violated Jones's REOP, the opinion is unduly 
narrow, unclear, and inadequate to protect citizens from unconstitutional 
government intrusions upon their persons and effects, arising from future 
technologies.  

II. REVIEWING U.S. V. JONES 

In 2004, law enforcement began investigating Jones for narcotics 
violations.6 The government installed a GPS on Jones's car without a 
valid warrant and tracked his movements twenty-four hours a day for 
four weeks.' In 2008, based on the GPS evidence, Jones was sentenced 
to life in prison for conspiracy to distribute cocaine.8 In 2010, the D.C.  
Circuit overturned Jones's conviction, holding that the police 
unreasonably searched Jones because the search-conducted without a 
warrant-violated his REOP.9 In 2011, the Supreme Court granted 
certiorari to resolve, in part, whether warrantless use of the GPS on 
public streets violated the Fourth Amendment. 10 

Because the Fourth Amendment proclaims "[t]he right of the 
people to be secure in their . . . effects," 11 and the intrusion of the GPS 
would have been considered a search of an "effect" at the time of the 
amendment's adoption, 12 the majority held that it was a search.'3 In 
support, Justice Scalia cited a line of cases dating back to 1765, in which 
Fourth Amendment protections were based on physical intrusion on 
private property.' 4 

3 Id. at 958, 964 (Auto, J., concurring).  
4 Id. at 955-56 (Sotomayor, J., concurring) (citing Kyllo v. United States, 533 U.S. 27, 40 (2001) 
(holding that the use of a thermal imaging device was a search even in the absence of a trespass)).  
' Id. at 954-55.  
6 Id. at 948 (majority opinion).  
'Id.  
8 Id. at 948-49.  
9 United States v. Maynard, 615 F.3d 544, 563-67 (D.C. Cir. 2010), aff'd in part sub nom. United 
States v. Jones, 132 S. Ct. 945 (2012).  
10 Jones, 132 S. Ct. at 949.  

"1 U.S. CONST. amend IV.  
2 Jones, 132 S. Ct. at 949 (citing United States v. Chadwick, 433 U.S. 1, 12 (1977)).  
'3 Id.  
14 See id. at 949-51 (citing various cases, including Entick v. Carrington, (1765) 95 Eng. Rep. 807 
(K.B.) (discussing the relevance of property rights when analyzing search and seizure); Soldal v.
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The majority conceded that in the 1967 case Katz v. United States,15 

the Supreme Court stated that the "'Fourth Amendment protects people, 
not places."' 16 The majority further noted that the REOP test-providing 
that a violation occurs when a search intrudes upon a person's reasonable 
expectation of privacy-was first articulated by Justice Harlan in his 
concurrence in Katz.17 However, the majority explained that Katz did not 
abandon the trespass theory, and that the Fourth Amendment continues 
to protect the enumerated areas ("persons, houses, papers, and effects") 
from trespass by the government. 18 In his concurrence, Justice Alito 
criticized the majority for relying on two post-Katz cases to demonstrate 
that "a technical trespass is sufficient to establish the existence of a 
search." 19 Responding to the concurrence, Justice Scalia declared that 
courts must guarantee a minimum level of Fourth Amendment protection 
from physical trespass, while considering expectations of privacy only in 
the absence of trespass. 20 

In concurring, Justice Alito stated that he would have decided the 
issue by applying the REOP test and "by asking whether [Jones'] 
reasonable expectations of privacy were violated by the long-term 
monitoring of the movements of the vehicle he drove."2 1 Justice Alito 
argued that a physical trespass was "neither necessary nor sufficient to 
establish a constitutional violation" under the REOP test. 22 Attaching the 
GPS could not be a search because "if the device had not functioned or if 
the officers had not used it, no information would have been obtained." 2 3 

The warrantless use of the GPS was a violation of Katz's REOP test (and 
was therefore considered a search) only because a twenty-eight day 
surveillance without a GPS would be exceptionally demanding and 
society would not expect such a search to be conducted.2 4 However, 
Justice Alito also cited United States v. Knotts25 and stated that 
short-term monitoring on public streets likely accords with society's 
REOP and is not a search.2 6 

While Justice Sotomayor concurred that Katz "augmented, but did 

Cook Cnty., 506 U.S. 56, 65-67 (1992) (holding that physically taking a trailer was a seizure even 
without an invasion of privacy)).  
15 389 U.S. 347 (1967) (holding that electronic eavesdropping in a public telephone booth, where the 
electronic device did not penetrate the wall, is a search).  
16 Jones, 132 S. Ct. at 950 (quoting Katz, 389 U.S. at 351).  
17 Id. (citing Katz, 389 U.S. at 360 (Harlan, J., concurring)).  
18 Id. at 950-51 (citing Alderman v. United States, 394 U.S. 165, 176, 180 (1969)).  
19 Id. at 960-61 (Alito, J., concurring) (referring to the majority's reliance on Soldal, 506 U.S. 56 
and Alderman, 394 U.S. 165).  
20 Id. at 953 (majority opinion).  
21 Id. at 958 (Alito, J., concurring).  
22 Id. at 960 (quoting United States v. Karo, 468 U.S. 705, 713 (1984) (emphasis and internal 
quotation marks omitted)).  

23 Id. at 958.  
24 Id. at 964.  
25 460 U.S. 276 (1983) (holding that tracking a beeper in a car on a day-trip on public roads is not a 
search).  26 Jones, 132 S. Ct. at 964 (Alito, J., concurring).
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not displace"' the trespass test, she disagreed with Justice Alito's 
approach, which she considered to "discount[] altogether the 
constitutional relevance of the Government's physical intrusion on 
Jones' [vehicle]." 27 However, she echoed Justice Alito's concern that the 
trespass doctrine is complicated by the fact that many forms of 
surveillance using modern technology can be carried out without 
physical intrusion.28 Furthermore, she questioned the constitutionality of 
even short-term GPS surveillance that is capable of constructing a record 
of an individual's "familial, political, professional, religious, and sexual 
associations." 29 She explained that such GPS surveillance "evades the 
ordinary checks that constrain abusive law enforcement practices"; the 
surveillance is relatively inexpensive, covert, and can record and store 
data that the government can review far into the future in search of 
information about trips to private destinations, such as "the abortion 
clinic, the AIDs treatment center, the strip club, the criminal defense 
attorney," and so on.3 0 

While the majority did affirm Kyllo v. United States31 (which held 
that sense-enhancing technology used to gather information otherwise 
unobtainable though ordinary senses is a search even in the absence of a 
trespass), 32 Jones is unduly narrow because it based its ruling only on the 
government's minor trespass. 33 And though at least five justices would 
find that a search had occurred in a situation involving the same intrusion 
on the REOP but without involving trespass, 34 future litigation will be 
necessary to determine the permissibility of warrantless tracking of 
factory-installed GPS and smartphones in the absence of trespass. 35 

Moreover, the Jones analysis is insufficient to protect citizens from 
intermittent, short-term government monitoring that could be used to put 
together a profile of a citizen's everyday life.3 6 Consumers who 
voluntarily but unwittingly use social tools, such as "phone-location
tracking services," that allow persons "to find (or to avoid) others who 

27 Id. at 955 (Sotomayor, J., concurring).  
28 Id.  

29 Id.  
30 Id. at 955-56 (quoting People v. Weaver, 12 N.Y.3d 433, 441-42 (2009)).  

31 533 U.S. 27 (2001).  
32 Id. at 40.  
33 See Jones, 132 S. Ct. at 961 (Alito, J., concurring) (stating that the majority "attaches great 
significance" to the trespass at issue-attaching a small object to the bottom of a car without 
interfering with the car's operations-"that most would view as relatively minor").  

34 The five concurring justices were Justices Sotomayor, Alito, Ginsburg, Breyer, and Kagan. Id. at 
954, 957. Justices Ginsburg, Breyer, and Kagan joined Justice Alito's concurring opinion. Id. at 957.  
3 See Jones, 132 S. Ct. at 955 (Sotomayor, J., concurring) (noting that "[w]ith increasing regularity, 
the Government will be capable of duplicating the monitoring undertaken in this case by enlisting 
factory- or owner-installed vehicle tracking devices or GPS-enabled smartphones"); see also Renee 
M. Hutchins, Tied up in Knotts? GPS Technology and the Fourth Amendment, 55 UCLA L. REV.  
409, 432-33 (2007) (discussing the difference between types of monitoring under new technologies).  
36 See Jones, 132 S. Ct. at 964 (Alito, J., concurring) (noting that "short-term monitoring of a 
person's movements on public streets accords with expectations of privacy that our society has 
recognized as reasonable"); see also United States v. Knotts, 460 U.S. 276, 281-82 (1983) (holding 
that tracking a beeper in a car on a day-trip on public roads is not a search).
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enroll in these services"37 and wearable cameras such as Google Glass,3 8 

may be especially at risk.39 

III. FOURTH AMENDMENT JURISPRUDENCE BEFORE JONES 

The Supreme Court has analyzed law enforcement's use of 
sense-enhancing aids under the Fourth Amendment thirty times40 since 
Olmstead v. United States,41 in which wires were inserted along the 
telephone lines from the suspect's house without trespass.4 2 The Court 
held that the wiretap was not a search because evidence was secured only 
by "hearing" and there was no trespass. 43 However, in Katz, the Court 
announced a radical departure from Olmstead by considering immaterial 
intrusion using technology sufficient to constitute a search. 44 In Katz, the 
FBI placed a bug on top of a telephone booth and recorded Katz's 
conversations. 45 The Court held that the fact that the bug did not 
penetrate the booth had "no constitutional significance," and that the 
Fourth Amendment extends not only the seizure of property, but also to 
"oral statements overheard without any technical trespass."4 6 Justice 
Harlan's concurrence created a two-part test that defined the 
requirements for protection: (1) an exhibition of a subjective 
"expectation of privacy," and (2) the expectation being objectively 
"reasonable." 47 Under this test, intercepting Katz's conversations without 
a warrant was "presumptively unreasonable" because Katz expected his 
conversations to be conducted in private and because society would 
consider his expectation of privacy reasonable. 48 

In 1979, the Katz test made a reappearance in Smith v. Maryland,49 

where it was applied to determine whether a telephone company's use of 

37 Jones, 132 S. Ct. at 963 (Alito, J., concurring).  
38 See generally Google Glass, GOOGLE, http://www.google.com/glass/start, <http://perma.cc/ 

D8QK-JRVX>. Google Glass, made by Google, is a wearable, optical head-mounted display that 
includes features such as giving directions, taking photographs, and supplying facts about the 
wearer's surroundings and location. Id.; see also Amir Efrati, Google Glass Privacy Worries 
Lawmakers, WALL ST. J., May 16, 2013, http://online.wsj.com/news/articles/SB100014241278873 
24767004578487661143483672, <http://perma.cc/RU2F-SRHN> (describing the product).  
39 See Hutchins, supra note 35, at 410-11 (stating that technological advancements create electronic 
trails that may reduce privacy).  
40 Id. at 423. For a discussion of sense-enhancing aids such as spike mikes, thermal imagers, and 
drug-sniffing dogs, see id. at 423 n.76.  
41 277 U.S. 438 (1928), overruled by Katz v. United States, 389 U.S. 347 (1967), and Berger v. New 
York, 388 U.S. 41 (1967) 
42 Id. at 456-57.  
43 Id. at 464.  
44 Katz, 389 U.S. at 359.  
4s Id. at 348.  

46 Id. at 353 (internal quotation marks omitted).  
47 Id. at 361 (Harlan, J., concurring).  
48 Id.  

49 442 U.S. 735 (1979).
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a pen register to record numbers dialed by the suspect constituted a 
search.5 ' The Court held that a search did not take place because the 
suspect "voluntarily conveyed . . . information to the telephone 
company" and because similar devices were routinely used for billing.5 2 

Moreover, the majority asserted that the suspect had "assumed the risk" 
of disclosure and therefore had no REOP. 53 Such a troubling notion 
could be problematic as applied to future technologies where 
assumptions of risk may be unwitting and involuntary. 54 

Both the majority and Justice Alito's concurrence in Jones cited the 
application of the Katz test in Knotts, albeit for different reasons.55 In 
Knotts, the police placed a transmitting beeper within a drum of 
chloroform purchased by the suspect and used the beeper signal to follow 
his car during a single trip. 56 The Court ruled that the suspect had no 
REOP traveling in an, automobile on public roadways and had 
"voluntarily conveyed" his location because the public could observe 
him and gather information about his route, destination, and any stops."5 

In Jones, Justice Scalia cited Knotts in support of the assertion that "mere 
visual observation does not constitute a search."58 In contrast, Justice 
Alito's concurrence cited it as proof that Jones should have been decided 
under Katz, since Knotts turned on whether the suspect's REOP had been 
violated, regardless of trespass. 59 Knotts may well be the reason why the 
Jones analysis will prove inadequate in the future because the 
assumption underlying the Knotts decision-that visual information can 
be voluntarily conveyed-may hand the government a free license to use 
social media tools for intrusion on citizens.  

More recently, in Kyllo, the Court re-affirmed Katz and 
strengthened protections for private homes by creating a "firm" line at a 
home's entrance. 60 In Kyllo, the government used a thermal imager 
(which did not penetrate the suspect's house) to measure heat from the 
roof and walls, which generated evidence that the suspect was growing 
marijuana indoors. 61 The majority described the core of the Fourth 
Amendment being "the right of a man to retreat into his own home and 
there be free from unreasonable governmental intrusion." 62 Therefore, 

50 A pen register is a device that collects the telephone numbers of outbound phone calls made on a 
monitored phone line. 18 U.S.C. 3127(3) (2012).  
51 Smith, 442 U.S. at 736.  
52 Id. at 744.  

s' Id. (internal quotation marks omitted).  
54 See United States v. Jones, 132 S. Ct. 945, 957 (2012) (Sotomayor, J., concurring) (discussing 
individuals' expectation of privacy with respect to the information they share through digital media).  
ss Id. at 953 (majority opinion); id. at 958, 964 (Alito, J., concurring) (stating that short-term GPS 
monitoring accords with REOP).  
56 United States v. Knotts, 460 U.S. 276, 277 (1983).  
57 Id. at 281, 284-85.  
58 Jones, 132 S. Ct. at 953.  
59 Id. at 958, 964 (Alito, J., concurring).  
60 Kyllo v. United States, 533 U.S. 27, 40 (2001).  
61 Id. at 29-30.  
62 Id. at 31 (quoting Silverman v. United States, 365 U.S. 505, 511 (1961)) (internal quotation marks
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when a device that is "not in general public use" is employed to "explore 
details of [a] home that would previously have been unknowable without 
physical intrusion, the surveillance is a search." 63 The dissent criticized 
the majority's "unknowable without physical intrusion" requirement, 
arguing that it incorrectly equated "the mental process of analyzing data" 
with "a physical intrusion." 64 However, that argument is unpersuasive; 
information from inferences and mental processes may be readily 
available without physical intrusion, and remain free to be used under 
Kyllo. However, the majority's opinion is prone to uncertainty under 
future technologies such as social media that are in general public use.  

To support the trespass theory in Jones, instead of using the 
prevailing Fourth Amendment jurisprudence, Justice Scalia first relied 
upon Olmstead, which held that no search occurred where wiretaps were 
attached to wires on public streets but did not enter the suspects' houses 
or offices. 65 However, that rule has been criticized, notably by Justice 
Brandeis's dissent in Olmstead, which claimed that the location of the 
"physical connection with the telephone wires" was immaterial, and that 
the Fourth Amendment instead prohibited "unjustifiable intrusion by the 
government upon the privacy of the individual." 66 In diluting the 
protections of Katz by relying on Olmstead, Jones therefore lays bare the 
privacy of citizens under new technologies that do not require trespass.6 7 

Secondly, the Jones majority used Alderman v. United States68 to 
claim that the Fourth Amendment turns on trespass, because Alderman 
held that conversations between two persons obtained by "warrantless 
placement of electronic surveillance devices in their homes" cannot be 
used as evidence even against a third person.69 However, Alderman has 
been routinely cited to support the proposition that property rights only 
reflect society's recognition of REOP, which is what determines the 
parameters of a search. 70 Therefore, Alderman provides little support for 
the majority's theory.  

Finally, Justice Scalia based his trespass argument on Soldal v.  

Cook County,7 1 in which the Court held that a seizure of a mobile home 
implicated the Fourth Amendment even without an invasion of privacy. 72 

omitted).  
63 Id. at 40 (internal quotation marks omitted).  
64 Id. at 49 (Stevens, J., dissenting).  
65 United States v. Jones, 132 S. Ct. 945, 950 (2012) (citing Olmstead v. United States, 277 U.S. 438, 

464 (1928), overruled by Katz v. United States, 389 U.S. 347 (1967), and Berger v. New York, 388 
U.S. 41 (1967)).  
66 Olmstead, 277 U.S. at 478, 479 (Brandeis, J., dissenting).  
67 See Jones, 132 S. Ct. at 959 (Alito, J., concurring) (discussing the lack of protection provided by 

Olmstead's focus on physical trespass rather than on the extent of the intimate details uncovered by 
the intrusion).  
68 394 U.S. 165 (1969).  
69 Jones, 132 S. Ct. at 950 (citing Alderman v. United States, 394 U.S. 165, 176 (1969)).  
70 United States v. Karo, 468 U.S. 705, 732 n.7 (1984) (Stevens, J., concurring in part and dissenting 
in part).  
71 506 U.S. 56 (1992).  2 Jones, 132 S. Ct. at 951 (citing Soldal v. Cook Cnty., 506 U.S. 56, 60-62 (1992)).
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However, as Justice Alito pointed out, Jones did not involve a seizure, 
but a search-a relevant distinction; 73 therefore, Soldal, like Olmstead 
and Alderman, is an inadequate basis for the holding in Jones. Justice 
Alito further explained that because Fourth Amendment jurisprudence at 
the time Jones was decided was firmly centered on the Katz REOP test,74 

Jones is not in harmony "with a substantial body of existing case.law." 75 

IV. JONES MUDDIES FOURTH AMENDMENT PROTECTIONS FOR THE 
FUTURE 

In this Part, this Note examines the Jones ruling, its potential 
impact on future legislation, and most importantly, its soundness in terms 
of public policy from the viewpoint of three emerging technologies that 
are poised to become the basis for future government intrusion into 
citizens' privacy:" (1) non-trespassory location monitoring; (2) 
ubiquitous-presence technologies; and (3) intermittent-monitoring 
technologies.  

A. Non-Trespassory Location Monitoring 

Tracking using factory- and owner-installed automotive GPS and 
smartphones involves no trespass. In fact, "[a] large industry exists 
around automotive 'telematics:"' "'voice and data communication 
between vehicles and information service providers"' (ISPs) that can 
record vehicles' locations. 76 The use of GPS devices has become 
increasingly common: several companies today market GPS tracking 
devices to parents of teenage drivers, the FTC requires all cell phones 
post-2002 to enable GPS tracking, and transponders for automated toll 
systems have associated tracking data.77 With the ease presented by 
database connectivity, the government could potentially ask an ISP to 
track individuals or groups of individuals based on certain 
characteristics. 78 Therefore, the Jones majority's "reliance on the law of 

73 Id. at 960 (Alito, J., concurring).  
74 Id. at 959-60.  
7
5 

Id. at 961.  
76 John S. Ganz, Note, It's Already Public: Why Federal Officers Should Not Need Warrants to Use 
GPS Vehicle Tracking Devices, 95 J. CRIM. L. & CRIMINOLOGY 1326, 1343 (2004).  

77 Id. at 1344, 1345-47 (describing new technologies used for tracking).  
78 For example, consider the implications of the government requesting data associated with all 
registered democrats or consumers by ethnicity (using last names).  

Under the current law, the government can only request particularized information about specific 
individuals, unless it is sweeping up information on foreign communications. See generally Foreign 
Intelligence Surveillance Act of 1978, Pub. L. No. 95-511, 92 Stat. 1783 (codified as amended in 
scattered sections of 18 & 50 U.S.C.). See also Cyber Intelligence Sharing and Protection Act, H.R.  
624, 113th Cong. (1st Sess. 2013) (providing for the "sharing of certain cyber threat intelligence and
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trespass will present particularly vexing problems" in the future by 
leaving the rules unclear for technologies that do not involve "physical 
touching." 79 

Moreover, by relying on and affirming the Knotts holding that there 
is no REOP when location information has been voluntarily conveyed to 
the public, 80 Justice Scalia left the question open of whether GPS data 
conveyed to car manufacturers, ISPs, and tow-trucks is protected. While 
four of the concurring justices in Jones did narrow Knotts' rule that there 
is no REOP on public streets, 81 and would likely rule against the 
government in a case identical to Jones but without trespass, future cases 
will require only one additional vote to hold that warrantless monitoring 
by factory-installed GPS and smartphones is constitutional.  

However, as Justice Alito noted, simply relying on Katz may also 
be insufficient to draw clear constitutional boundaries for the 
government. 82 A person's expectation of privacy, what society considers 
reasonable, and what judges think privacy should be can change with 
technology. 83 Consider a location service system like OnStar, which 
General Motors (GM) has sought to make standard on its cars and 

cyber threat information between the intelligence community and cybersecurity entities," among 
other purposes, CISPA was passed in the House of Representatives but stalled in the Senate Select 
Committee on Intelligence); Gerry Smith, Senate Won't Vote on CISPA, Deals Blow to 
Controversial Cyber Bill, HUFFINGTON POST, Apr. 25, 2013, http://www.huffingtonpost.com/2013/ 
04/25/cispa-cyber-billn_3158221.html, <http://perma.cc/QZ88-HRH6> (stating that the Senate is 
unlikely to vote on CISPA and discussing the bill's controversial nature due to the broad data that it 
seeks to make available to government agencies).  

However, intercepting foreign communications only requires that one party to the communication 
is foreign, and therefore large amounts of data about U.S. persons are subject to collection by the 
government. See Spencer Ackerman & James Ball, NSA Performed Warrantless Searches on 
Americans' Calls and Emails-Clapper, GUARDIAN, Apr. 1, 2014, http://www.theguardian.com/ 
world/2014/apr/01/nsa-surveillance-loophole-americans-data, <http://perma.cc/A3VT-2622>; 
Transcript of Public Hearing Regarding the Surveillance Program Operated Pursuant to Section 702 
of the Foreign Intelligence Surveillance Act (Mar. 19, 2014), available at http://www.pclob.gov/ 
Library/Meetings-Events/2014-March-19-Public-Hearing/19-March-2014_Public_Hearing_ 
Transcript.pdf, <http://perma.cc/74BM-466W> (recording the investigation of the Privacy and Civil 
Liberties Board into the government's use of Section 702).  

Under the authority of PATRIOT Act 215, the NSA has been collecting "nearly all call detail 
records generated by certain telephone companies" of Americans-metadata which includes some 
location information. PRIVACY & CIVIL LIBERTIES OVERSIGHT BD., REPORT ON THE TELEPHONE 
RECORDS PROGRAM CONDUCTED UNDER SECTION 215 OF THE USA PATRIOT ACT AND ON THE 

OPERATIONS OF THE FOREIGN INTELLIGENCE SURVEILLANCE COURT (2014), available at 
http://www.fas.org/irp/offdocs/pclob-215.pdf, <http://perma.cc/W84J-XLYN> (noting that, although 
cell phone companies remove cell site location information from records before transmitting to the 
NSA, the metadata can contain some "indication of a caller's geographic location," including the 
identifier that pinpoints the segment of the communication line connecting two callers). But see 
Mark Hosenball & Alina Selyukh, Obama's NSA Overhaul May Require Phone Carriers to Store 
More Data, REUTERS, Apr. 3, 2014, http://uk.reuters.com/article/2014/04/03/us-usa-security-obama
idUKBREA3228O20140403, <http://perma.cc/EW9M-4DML> (noting President Obama's proposal 
to reform the NSA phone records collection program).  
79 Jones, 132 S. Ct. at 962 (Alito, J., concurring).  
80 Id. at 951-52 (majority opinion) (citing United States v. Knotts, 460 U.S. 276, 281-82 (1983)).  
81 See id. at 964 (Alito, J., concurring) ("[T]he use of longer term GPS monitoring in investigations 

of most offenses impinges on expectations of privacy"). The four Justices joining the opinion were 
Justices Ginsburg, Breyer, and Kagan. Id.at 957.  
82 Id. at 962.  
83 Id.
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trucks; 84 consumers may expect GM to track them, but whether they 
expect GM to share that data with law enforcement is unclear.  

Two potential solutions to the problem lie in the Jones 
concurrences. First, Justice Alito distinguished the permissible 
short-term monitoring in Knotts from that which occurred in Jones.8 5 

Because society would not expect law enforcement to "secretly monitor 
and catalogue every single movement of an individual's car" for twenty
eight days, using a GPS to do so was a search.8 6 Similarly, since it would 
not be practicable for the government to track and reconstruct months of 
individual activity without factory-installed or smartphone GPS systems, 
using the technology to do so would be a clear violation of REOP, thus 
requiring a warrant. Had the Jones majority decided the case on the 
extent and length of monitoring rather than on the issue of trespass, it 
would have promoted clarity for such non-trespassory technologies in the 
future.  

Second, Justice Sotomayor criticized Justice Alito's "'tradeoff of 
privacy for convenience" theory because consumers should not lose 
constitutional rights simply by disclosing information "to some member 
of the public for a limited purpose." 87 She asserted that information that 
should be protected, such as a list of web sites visited, could only receive 
constitutional protection "if. . . Fourth Amendment jurisprudence ceases 
to treat secrecy as a prerequisite for privacy." 88 Such an expansion of 
Fourth Amendment protections, if made by either Congress or the Court, 
would prevent unreasonable searches in the social media sphere as well.  

B. Ubiquitous-Presence Technologies 

Recent technological developments allow the linking, search, and 
storage of data between multiple surveillance cameras.8 9 These 
surveillance cameras include everything from relatively traditional 
cameras, such as cameras on storefronts, to cameras on new 
technologies, like cell phone cameras and cameras on drones.9 0 The 

84 Ganz, supra note 76, at 1345.  
85 Jones, 132 S. Ct. at 964 (Alito, J., concurring).  
86 Id.  

87 Id. at 957 (Sotomayor, J., concurring).  
88 Id.  

89 Marc J. Blitz, Video Surveillance and the Constitution of Public Space: Fitting the Fourth 
Amendment to a World that Tracks Image and Identity, 82 TExAS L. REV. 1349, 1465 (2004).  
90 Presenting serious ramifications for the future of privacy, in 2005 Congress authorized U.S.  
Customs and Border Protection to use unarmed Predator unmanned aerial vehicles, or drones, to 
assist police in searching for undocumented immigrants and smugglers. Brian Bennett, Police 
Employ Predator Drone Spy Planes on Home Front, L.A. TIMES, Dec. 10, 2011, 
http://articles.latimes.com/print/2011/dec/10/nation/la-na-drone-arrest-20111211, <http://perma.cc/ 
76HR-P52G>.  

Virginia, the first state to pass anti-drone legislation, has now announced amendments that will 
allow police to use drones in cases involving imminent danger to citizens. Jason Koebler, Virginia
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linking can create a ubiquitous surveillance camera, able to capture most 
of American life.9 1 These technologies have special privacy concerns in 
conjunction with new and developing biometric technologies. 92 

Together, the technologies will allow governments to "reconstruct 
people's activities and retrace their movements through a given day" and 
"scrutinize or identify people whose identity and detailed behavior is 
otherwise likely to remain unknown." 93 Due to its emphasis on the 
doctrine of trespass, the Jones majority did not even attempt to address 
how such use of ubiquitous-presence technologies in law enforcement 
could implicate Fourth Amendment rights.  

The Supreme Court's first attempt at resolving the use of airborne 
surveillance, in California v. Ciraolo,94 does not provide sufficient 
clarification on the issue. The Court held that a plane flying at 1,000 feet 
above a fenced-in backyard to look for marijuana plants was not a 
search; the suspect had no REOP because the plane was in navigable 
airspace and the plants could be viewed with "the naked eye."95 

However, in his dissent, Justice Powell criticized the Court's assertion 
that backyards are visible to the public because members of the public fly 
in commercial aircraft and can view activities in backyards. 6 Justice 
Powell noted that while a commercial aircraft could fly over the 
suspect's property, the "risk that a passenger on such a plane might 
observe private activities, and might connect those activities with 
particular people" was "too trivial to protect against." 9 7 Accordingly, 
individuals do not "knowingly expose" their backyards by refraining to 
shelter them from aerial surveillance. 98 Further complications arise from 
the fact that drones can fly at lower altitudes and for more extended 
periods of time than most commercial aircraft. 99 As a result, the holdings 
in Ciraolo and Jones leave REOP rules unclear in the context of drones 
peering into backyards.  

In his Jones concurrence, Justice Alito alluded to the best solution 
to the problem of drawing constitutional boundaries for 

Governor on Drone Ban: Police Use OK, U.S. NEWS & WORLD REP., Mar. 26, 2013, 
http://www.usnews.com/news/articles/2013/03/26/virginia-gov-on-drone-ban-police-use-ok, 
<http://perma.cc/XJY8-RCSR>; H.B. 2012, 2013 Leg. (Va. 2013). Tellingly, drone industry officials 
declared that if drones were banned, as in the original bill, the state's industry would suffer. Id.  
91 Blitz, supra note 89, at 1409-10.  
92 Id. at 1383-84.  

93 Id. at 1465; see also Charlie Savage, Facial Scanning Is Making Gains in Surveillance, N.Y.  
TIMES, Aug. 21, 2013, http://www.nytimes.com/2013/08/21/us/facial-scanning-is-making-gains-in
surveillance.html?pagewanted=all&_r=0, <http://perma.cc/8REM-UGJB> (describing the 
government's research into Biometric Optical Surveillance System, "a system that would pair 
computers with video cameras to scan crowds and automatically identify people by their faces").  
94 476 U.S. 207 (1986).  
95 Id. at 209, 215.  
96 Id. at 223-24 (Powell, J., dissenting).  
9' Id.  

98 Id. at 224 (citing id. at 213 (majority opinion)) (internal quotation marks omitted).  
99 See Paul McBride, Beyond Orwell: The Application of Unmanned Aircraft Systems in Domestic 
Surveillance Operations, 74 J. AIR L. & CoM. 627, 635-36 (2009) (discussing the distinct 
capabilities of certain drones and how these can be instrumental in gathering information).
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ubiquitous-presence technologies: action by Congress. 100 For example, 
after Katz, Congress enacted a comprehensive statute to regulate 
wiretapping instead of leaving it to the courts. 10 1 In Jones's wake, the 
Geolocational Privacy and Surveillance Act was introduced in the House 
of Representatives102 and in the Senate10 3 to compel the police to obtain a 
warrant before attaching a GPS device to a car, locating persons through 
their smartphones, or obtaining geolocation data from ISPs. 10 4 In the 
absence of decisive action in Jones, such legislation will be vital to close 
loopholes opened by drone surveillance.  

C. Intermittent-Monitoring technologies 

Justice Sotomayor expressed concern in Jones about short-term 
monitoring that can evade checks on the police, ultimately allowing law 
enforcement to construct profiles of citizens' lives from intermittent 
monitoring, pieced together through it information provided by third 
parties. 10 5 While various types of information are. subject to this use
Justice Sotomayor references phone numbers, URLs, emails, and online 
shopping lists 106-social media may have the most sweeping 
implications.  

Justice Sotomayor stated that the "[g]overnment's unrestrained 
power to assemble data that reveal private aspects of identity is 
susceptible to abuse." 10 7 Furthermore, in Alderman, the Court declared 
that Katz did not narrow any protections extended to the home, noting 
that the home is different for purposes of the Fourth Amendment. 108 

However, is there protection for personal information voluntarily 
disclosed to ISPs and the public via social media from within the home? 

A possible framework for addressing this issue can be constructed 

100 See United States v. Jones, 132 S. Ct. 945, 963-64 (2012) (Alito, J., concurring) (expressing 
approval for Congress' enactment of legislation to govern the use of wiretapping and discussing 
Congress' failure to enact legislation governing the use of GPS technology in law enforcement).  
101 Id. at 963 (citing 18 U.S.C 2510-2522 (2006 & Supp. IV 2006)).  
102 Geolocational Privacy and Surveillance Act, H.R. 2168, 112th Cong. (1st Sess. 2011).  
103 Geolocational Privacy and Surveillance Act, S. 1212, 112th Cong. (1st Sess. 2011).  
104 Kim Zetter, Bills Would Mandate Warrants for GPS Tracking, Celphone Location Data, WIRED 
MAG., Mar. - 22, 2013, http://www.wired.com/threatlevel/2013/03/warrantless-gps-tracking, 
<http://perma.cc/322F-P79Q>.  

It is worth noting the stark contrast between the process associated with these proposed bills and 
that of the hasty pro law enforcement legislation passed in the days after 9/11, as well as after the 
1993 World Trade Center and 1995 Oklahoma City attacks. See Peter P. Swire, Katz is Dead. Long 
Live Katz, 102 MICH. L. REV. 904, 915 (2003) (discussing the post-disaster legislation).  
05 See Jones, 132 S. Ct. at 956-57 (Sotomayor, J., concurring) (stating that "[a]wareness that the 
Government may be watching chills associational and expressive freedoms.").  
106 Id. at 957.  
0 7 Id. at 956.  
108 Alderman v. United States, 394 U.S. 165, 178-80 (1969); see also Kyllo v. United States, 533 
U.S. 27, 40 (2001) (noting that "the Fourth Amendment draws a firm line at the entrance to the 
house") (internal quotation marks omitted).
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based on Justice Marshall's dissent in Smith, in which he proposed that 
the Katz REOP test be replaced with a test that focuses "not on the risks 
an individual can be presumed to accept" when sharing information, "but 
on the risks he should be forced to assume in a free and open society." 10 9 

However, considering Justice Marshall's description of the "basic values 
underlying the Fourth Amendment" and the fact that government 
intrusions "significantly jeopardize [people's] sense of security,""11 

citizens should not be required to assume the risk that information they 
share will be turned over to the police. Unfortunately, Jones did not 
clarify the expectations related to intermittent, reconstructive social 
media monitoring." 1 Fortunately, however, Congress is showing its 
concern over privacy concerns raised by Google Glass cameras that 
would enable the public and police to view a continuous feed of 
everything a consumer is viewing wherever he is.112 A solution to the 
problem may be to protect private speech and thought contained in 
digital media content, while allowing the monitoring of address and 
network information (e.g., contacts that a suspect is communicating 
with). 113 

Finally, proponents of lax warrant requirement for GPS monitoring 
assert that "[t]echnology-based information is less likely to be distorted 
than is evidence based on human perception," because "GPS evidence 
does not take sides," thus providing a neutral and credible method of 
gathering evidence.1 14 Furthermore, they argue that GPS enhances officer 
safety and efficiency because officers need not actually follow suspects 
and risk being "made." 115 While these are strong arguments, the very 
nature of our criminal justice system's reliance on juries-composed of 
ordinary citizens handing down verdicts-suggests that our 
constitutional principles rely on the idea that human perception and 
emotions are vital in deciding the fate of fellow citizens. Because Jones 
failed to examine these issues, the Court and legislature will have to 
address them in the near future.  

V. CONCLUSION 

Jones's reliance on trespass and its failure to insist on examining 
the REOP related to GPS monitoring muddies Fourth Amendment 

109 Smith v. Maryland, 442 U.S. 735, 750 (1979) (Marshall, J., dissenting).  
110 Id. at 751 (internal quotation marks omitted).  

1" See generally Jones, 132 S. Ct. 945.  
112 Efrati, supra note 38.  
113 See Orrin S. Kerr, Applying the Fourth Amendment to the Internet: A General Approach, 62 

STAN. L. REV. 1005, 1017-20 (2009) (arguing that in the online setting, privacy protections should 
be based on a distinction between content and non-content information).  
114 Ganz, supra note 76, at 1355-56 (internal quotation marks omitted).  
115 Id. at 1356. "Made" refers to an officer being "discovered by a suspect." Id.
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protections in the context of advanced technology. Determining 
constitutional boundaries for new technologies, such as social media, that 
enable the government to intrude on vast amounts of sensitive 
information voluntarily disclosed by citizens poses a "particularly 
vexing" challenge.1 1 6  Moreover, the rules for domestic drone 
surveillance, where citizens cannot be held to have voluntarily broadcast 
data, is left unclear. Ultimately, Congress and the Court will need to 
define the parameters of voluntary disclosure, the extent of the REOP, 
where the boundary of a home ends, and the distinction between private 
content and public network administration information in order to 
establish constitutional limits to surveillance that both protect citizens 
and enable police efficiency and safety.  

116 Jones, 132 S. Ct. at 962 (Alito, J., concurring) (stating that new electronic information, made 
available through ever-advancing technology, will pose problems if the courts continue to focus on 
physical trespass when determining whether a search has occurred).
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