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Final Choices:
Legislating End-of-Life Decisions

Modern medical advances can be a double-edge sword: the same techniques that rescue life from death also can

prolong the suffering of those who are dying. The tough questions involved in end-of-life issues have demanded the
attention of state legislators across the country.

In Texas, recent debate has focused on three statutory provisions addressing when and whether dying patients de-
sire that life-sustaining procedures be used, withheld or withdrawn. Advance directives, often called “living wills,” and
designated health care agents have been permitted, in various forms, under Texas law for 20 years. However, patients,
family members, clergy, and health care providers continue to raise significant concerns about how they are used. Of
special concern is the fact that these provisions are located in different parts of the legal code, creating potential for
inconsistency and confusion in applying the law.

The 75th Legislature took a number of steps to clarify the law underlying these issues in Texas. One step was to

approve SB 414 by Moncrief to amend and consolidate laws regarding directives issued by terminally ill patients or

. their families or agents to withhold or withdraw life-sustaining procedures. However, the bill was vetoed by Gov. George

W. Bush on grounds that it would have permitted physicians to deny life-sustaining procedures to patients desiring them

and replaced with a more subjective standard the objective negligence standard for reviewing whether a physician prop-

erly discontinued the use of life-sustaining procedures. Meanwhile, HB 880 by A. Reyna, also enacted by the 75th
Legislature, included amendments similar to some proposed in SB 414. HB 880 took effect January 1, 1998.

Sen. Mike Moncrief, author of SB 414, said the governor’s decision was influenced by extremists who “wanted to
gut existing advance directive procedures; abolish the current collaborative approach between care givers, patients and
family members; undermine the professional and ethical judgment of trained physicians and prohibit the involvement
of family members in the end of life event of their loved ones.” However, the governor and others found many provi-
sions in the bill commendable and desirable, and Sen. Moncrief has said he plans to revisit in the 76th Legislature
some of the issues raised during the last session.
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state laws did not explicitly authorize the withdrawal of
life support, and the state claimed an overriding duty to
protect human life. The Quinlan family argued that their
daughter would not have wanted to be kept alive in her
vegetative condition and that her constitutional right to
privacy included the right to refuse treatment as ex-
pressed through a family member. The Supreme Court
of New Jersey ruled that the right of privacy did in-
clude the right to terminate treatment, and that the
state’s interest in protecting life diminishes as the
individual’s right to privacy grows with the invasiveness
of medical interventions (In re Quinlan, 355 A. 2d 647).
In 1976, six weeks after the state Supreme Court rul-
ing, Quinlan was taken off the artificial respirator.
Although unconscious, she continued to breathe on her
own until her death in 1985.

Another case, involving a young Missouri woman,
was considered by the U.S. Supreme Court. In early
1983, Nancy Cruzan was severely injured in an auto-
mobile accident and lapsed into an unconscious
vegetative state in which her heartbeat and breathing
continued despite brain damage and lack of cognitive
function. Her body was sustained by artificial nutrition,
with the state of Missouri bearing the cost of her care.
After Cruzan had been hospitalized for several years,
her parents requested that the tube feedings be discon-
tinued. In their court pleadings, the parents claimed that
Cruzan had told a roommate she did not wish to be
artificially sustained in the event of a terminal condi-
tion. Missouri’s living will law, however, required more
evidence of such intent. The state Supreme Court upheld
the objection of the state to discontinuing tube feeding
on the grounds that there was no clear and convincing
evidence that Cruzan would have authorized termination
of treatment, and consequently her parents had no right
to assume the decision of withdrawing treatment for
their daughter.

The U.S. Supreme Court affirmed the state court’s
decision, holding that Missouri could use the “clear and
convincing evidence” standard to safeguard highly im-
portant individual interests. It also found that no
constitutional error was committed in the state court’s
ruling that the evidence presented at the trial did not
meet such standard (Cruzan v. Director, Missouri De-
partment of Health (497 U.S. 261 (1990)). The court
agreed that the right of a competent person to refuse
unwanted medical care is a liberty protected by the U.S.
Constitution and supported by common law rights of in-
formed consent, but ruled that such rights did not
prohibit Missouri from choosing which rule of law to

apply. “Although Missouri’s proof requirement may have .

frustrated the effectuation of Cruzan’s not-fully-expressed
desires, the Constitution does not require general rules to
work flawlessly.” The case was remanded to the state
courts, which subsequently allowed the discontinuation of
tube feedings. Cruzan died on December 26, 1990.

Legislative Responses

In the wake of the Quinlan case, Texas and every
other state in the nation enacted laws to assist terminally
ill patients and their family members and physicians.
These laws authorized “advance directives” — either in
the form of “living wills” or through legally designated
individuals called health care “proxies” or “agents” —
by which patients could express their desires concerning
the use of life support in cases of terminal illness, men-
tal incompetency, or inability to communicate. Most state
laws are grounded on both constitutional rights to privacy
and common law rights to consent to treatment. Under
common law rights to consent, treating patients without
or counter to their consent can be considered a tortious
assault, even if the medical procedure is harmless, ben-
eficial or life-sustaining. However, Cruzan upheld state
authority to determine the evidence used to indicate a
dying patient’s consent or desires. In 1990, the federal
government enacted the Patient Self-Determination Act,
which requires hospitals, nursing homes, and other Medi-
care-funded facilities to inform patients upon admission
about their right to issue an advance directive.

But while advance directives and health care proxies
are generally accepted as valid means of communicating
a patient’s wishes, the process of crafting a state law can
generate heated debate over such fundamental issues as
the definition of terminal illness or life-sustaining proce-
dures and the determination of who has authority to
decide whether to withdraw or withhold life-sustaining
treatments. In Texas, these and other issues surfaced dur-
ing the last legislative session as lawmakers took on the
challenge of consolidating related laws.

Texas Law

In 1977, Texas enacted its Natural Death Act (Health
and Safety Code, Chapter 672), authorizing physicians to
honor advance directives, and Durable Power of Attor-
ney for Health Care (Texas Civil Practices and Remedies
Code, Chapter 135). In 1995, the state enacted out-of-
hospital do-not-resuscitate (DNR) provisions (Health and




House Research Organization

Page 3

Safety Code, Chapter 674), authorizing emergency medi-
cal service personnel to comply with specially written
advance directives forbearing life-sustaining procedures
for terminally ill patients. These three statutes are the
mainstay of Texas law governing a dying patient’s de-
cisions affecting medical treatment; while the provisions
have similarities, complicating differences do exist.

The Natural Death Act

The Natural Death Act authorizes a competent adult
to execute an advance directive, or “living will,” to
withhold or withdraw life-sustaining procedures in the
event of a terminal condition and at any time to change
or revoke that directive. Parents, legal guardians, and
spouses may issue advance directives for individuals
younger than 18 years old who have a certified termi-
nal illness. Any competent adult, regardless of health
status, can execute a written advance directive; only
adult “qualified patients” — competent individuals who
have been certified by two doctors as having a terminal
condition — may issue a non-written directive. Non-
written directives are rare and subject to special
requirements. One paralyzed, terminally ill hospital pa-
tient, for instance, issued a directive by blinking in
response to a series of questions posed by his doctor.

A physician is obligated either to follow the direc-
tive or to transfer the patient to a physician who will
agree to carry out the directive. The law protects phy-
sicians and other health care providers from civil and
criminal penalties unless they negligently withhold or
withdraw life-sustaining procedures.

The act requires witnesses to the issuance of all di-
rectives, both written and unwritten, and to some
treatment decisions made solely by the attending physi-
cian for a terminally ill patient who is incompetent or
incapable of communication. It specifically prohibits as
witnesses blood relatives, spouses, anyone designated by
the patient to make a treatment decision on his or her
behalf, attending physicians and their employees, persons
with financial interests in the patient’s estate, and health
care facility employees who provide care to the patient
or who are officers, directors, partners, or business of-
fice employees.

Under new HB 880 amendments, witnesses are not
required when physicians and family members make
treatment decisions for terminally ill patients who have
not executed or issued a directive and are incompetent

or incapable of communication. HB 880 also authorized
physicians to make treatment decisions for incompetent
or incommunicative terminally ill patients who have not
issued a directive absent the participation of a legal
guardian, relative or spouse if such a person is not
available, but the decision must be witnessed by another
physician not involved in treating the patient.

Durable power of attorney
for health care

Provisions in the Texas Civil Practices and Remedies
Code authorize an adult (the principal) to delegate to
another adult (the agent or proxy) authority to make
health care decisions in the event the principal lacks
capacity to make them, as certified in writing by the
principal’s attending physician. Principals may revoke a
durable power of attorney for health care at any time,
without regard to their mental state, competency, or ca-
pacity to make health care decisions.

Designated agents are empowered to make treatment
decisions for principals who are incapable of making
such decisions. The principal does not need to be termi-
nally ill, and treatment decisions are not limited to those
involving life-sustaining procedures. Treatment may be
neither withheld nor provided if the principal objects to
such actions, regardless of whether the durable power of
attorney is in effect.

A principal must execute a durable power of attorney
for health care in the presence of at least two witnesses.
Witnesses may not include the agent, health care pro-
vider or employee of the provider, the principal’s spouse
or heir, a person entitled to any part of the principal’s
estate, or anyone who has a claim against the estate.

Out-of-hospital DNR

Under Chapter 674 of the Health and Safety Code, a
competent person with a terminal condition may execute
a written do-not-resuscitate (DNR) order directing health
care professionals acting in such out-of-hospital settings
as nursing homes to withhold cardiopulmonary resusci-
tation and other life-sustaining procedures designated by
the Texas Board of Health. The order may be executed
either in a standard form issued by the board (25 TAC
sec. 157.25), available only in quantities of 50 copies
through the Texas Medical Association, or in a non-writ-
ten manner. Both types of orders must be witnessed
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Forms of advance directives

A model advance directive appears in the Texas Health and Safety Code, sec. 672.004. The model
directs the withdrawal or withholding of life-sustaining procedures should the signee have an incurable
or irreversible condition certified to be terminal with death imminent. Individuals may alter the model
to match their particular concerns about specific treatment methods used, withheld or withdrawn.

Some organizations and health care institutions recommend designating a health care agent as well as
drafting a living will on the grounds that a living will may not cover every circumstance requiring a medi-
cal choice, regardless of how explicitly a patient’s desires are stated. An agent can make sure that these
desires, as expressed in the living will or through prior conversations, are carried out and that the pa-
tient receives the highest quality of care. In turn, a living will can help provide guidance to the agent
in times of decision making, support any decisions questioned by doctors or family members, and serve
as evidence of a patient’s wishes in the event the designated agent or family members are not available.

One example of an alternative use of the living will is found in the model advance directive form,
called “Will to Live,” recommended by the Natural Right to Life Committee. The form makes a state-
ment about a “general presumption for life” and directs health care providers and health care agents to
use medical and pharmaceutical treatment and CPR to the full extent necessary to cure, improve or re-
duce or prevent deterioration in any physical or mental condition and to provide food and water and
artificial nutrition to the full extent necessary to preserve life and ensure optimal health. It also directs
that pain medication not be used to hasten death and rejects the use of certain types of donated organs
or tissues, such as fetal tissues.

The NRLC model form includes space to designate a health care agent. Instead of a general authori-
zation to withdraw or withhold life support as in the Texas model, it provides a space to specify the types
of treatment that may be withheld or withdrawn when death is imminent or when the patient is in the
final stage of a terminal condition. Advocates say the form provides better assurance that decisions made
by health care providers or agents will reflect the desires of patients, dying or otherwise, to live as long
and as well as possible. Critics say that the form unnecessarily presumes ulterior or negligent motives
on the part of health care providers and agents to hasten death. It also puts an unnecessary and impos-
sible burden on terminally ill and dying patients to specify those treatment modalities that may be
withdrawn or withheld, when such treatments can be wide-ranging and produce varying outcomes.

Copies of the NRLC form are available from the Will to Live Project, 419 7th Street NW, Suite 500,
Washington, D.C. 20004, (202)626-8815, or via the internet at www.nrlc.org.

\S
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by the attending physician and two others who meet the
witness qualifications in the Natural Death Act. If the
instructions for an out-of-hospital order conflict with
those contained in an advance directive or through a des-
ignated agent, the most recent execution controls. The
order may be revoked at any time.

The chapter also authorizes a physician to rely on an
advance directive or a designated agent of the patient to
issue an out-of-hospital DNR order for a patient who
has become incompetent. Physicians must comply with
DNR orders executed by adults who have since become

incompetent unless they believe an order does not reflect
the person’s present desires. Parents, legal guardians, or
managing conservators may execute an out-of-hospital
DNR on behalf of a minor.

Current Issues

In Texas, the three separate sections of the law con-
tain similar provisions related to protecting and
effectuating a dying patient’s desires concerning medical
treatment. Health care providers, however, say the
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differences are significant enough to cause confusion.
Hospitals, especially, encounter problems because of in-
consistencies among the three laws as to who may serve
as a witness to an advance directive. Many advance di-
rectives are not issued until the patient is in the hospital
in the final stages of dying.

Some say such problems point to a need for consoli-
dating the laws in order to both improve provider
compliance and citizen understandings of their legal
rights and options. SB 414 by Moncrief would have
brought within a single chapter of the Health and Safety
Code the Natural Death Act, the Durable Power of At-
torney provisions, and out-of-hospital DNR provisions.
Others, however, caution against a broad sweep of con-
solidation without careful evaluation of each provision,
fearing the loss of favored or specifically crafted defi-
nitions and provisions in each of the three laws. For
example, SB 414 also would have amended several key
facets of the advance directive execution process, such
as provisions governing provider liability, medical deci-
sion making in absence of an advance directive, witness
requirements and qualifications, and the definitions of
certain terms.

Terminal condition

A terminal condition is defined in the Natural Death
Act and the out-of-hospital DNR law as an incurable or
irreversible condition caused by injury, disease or illness
that would produce death without the application of life-
sustaining procedures, according to reasonable medical
judgment, and for which the application of life-sustain-
ing procedures serves only to postpone the moment of
the patient’s death (Health and Safety Code, secs.
672.002(9) and 674.001 (20)).

A competent adult may issue a written living will
under the Natural Death Act at any time. However,
withholding or withdrawing life support per the instruc-
tions of a living will may only occur if the person has
been certified as having a terminal condition and death
is imminent without the application of life-sustaining
procedures. Written out-of-hospital DNR forms may only
be issued by persons diagnosed by a physician as hav-
ing a terminal condition.

Critics say the current definition of terminal condi-
tion is too broad: the provision could be interpreted to
include a diabetic who is otherwise healthy but who
needs insulin on a daily basis to stay alive. From this

perspective, a diabetic who has issued an advance direc-
tive to withhold medical care could be diagnosed as
terminally ill and not receive medical care for a condi-
tion that otherwise would have been treated. The
definition should be changed to apply only to a patient
with an incurable medical condition who will die re-
gardless of the application of life-sustaining procedures.

Other critics also say a patient should not be required
to have a terminal condition to have an out-of-hospital
DNR executed. They charge that such a requirement
may be constitutionally questionable. State and federal
courts both recognize a patient’s right to accept or
refuse medical treatment; if a person does not wish to
be resuscitated or given other life-saving measures, that
request should be honored regardless of the person’s
medical condition. For example, an 84-year-old woman
with a congestive heart condition and osteoporosis and
in chronic pain may prefer to die “naturally” of heart
failure rather than suffer through an extended life with
broken ribs and further pain from resuscitation.

Supporters say that the strict definition of terminal
condition in Texas law is unlikely to be misused or mis-
interpreted, precisely because of the dual criteria: the
patient must have an incurable or irreversible condition
that would produce death without the application of life-
sustaining procedures, and the use of life-sustaining
procedures must serve only to postpone the moment of
imminent death. Thus, a diabetic could not meet the defi-
nition of having a terminal condition if otherwise
healthy, because the insulin dosage serves to maintain
health and well-being, not just postpone death. In addi-
tion, physicians would not confuse or purposefully
misrepresent diabetes and other chronic diseases sus-
tained by otherwise healthy individuals with an
end-of-life incurable or irreversible terminal condition.

Amending the law would not protect patients against
the unlikely occurrence of a malicious doctor twisting
the definition around to argue in favor of removing or
withholding life support on the grounds that everyone
eventually dies regardless of whether life-sustaining pro-
cedures are applied. Most doctors practice with the
intent of maintaining life and curing illness or injury;
those who act with malicious intent or negligence may
be readily penalized through other laws.

Requiring that a patient have a terminal condition in
order to effectuate an out-of-hospital DNR order is a
measure that best protects people who are unconscious,
incompetent, or unable to communicate from medical or
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Special problems: advance directives in nursing homes

The federal Patient Self-Determination Act (PL 101-508) requires certain health care facilities to maintain and
share with patients written policies about the use of advance directives. Facilities may refuse for conscientious rea-
sons to carry out advance directives, if such conscientious objection is allowed by state law. The federal Health
Care Financing Administration, which regulates Medicare and Medicaid, recently interpreted the law to hold that
facilities may not conscientiously object to advance directives otherwise permitted by the state if state law is si-
lent on such refusals.

Nursing homes in Texas that conscientiously refuse to carry out advance directives to withhold or withdraw life
support now worry that they may be in violation of federal regulation. Neither the state Natural Death Act nor
out-of-hospital DNR provisions explicitly allow facilities to refuse to carry out directives, say observers, even though
the Health and Safety Code anticipates such occurrences. For example, physicians may refuse to comply with ad-
vance directives as long as they make reasonable efforts to transfer the patient to another physician (secs. 672.016
(c) and 674.017 (c)). Physicians and other health care professionals are absolved of civil or criminal liability for
failing to carry out a directive (sec. 672.016 (b)), and health care professionals and facilities are absolved of similar
liability for failing to carry out an out-of-hospital DNR order (sec. 674.017 (b)).

Under sec. 674.009 (i), if the policies of a health care facility preclude compliance with the out-of-hospital DNR
order, “that facility shall take all reasonable steps to notify the person or persons having authority to make health
care treatment decisions on behalf of the person, of the facility’s policy and shall take all reasonable steps to ef-
fect the transfer of the person to the person’s home or to a facility where the provisions can be carried out.”

Some hospitals complain that nursing homes unnecessarily transfer dying residents with out-of-hospital DNR
orders to hospitals, causing extreme discomfort and upheaval during an individual’s final moments and needlessly
increasing health care expenses by incurring hospital costs when the resident could have died in the nursing home.
Nursing homes say they are under tremendous scrutiny by regulators and the general public; deaths in their fa-
cilities raise suspicion even under the best of circumstances. Because of liability and regulatory concerns, some
nursing homes feel the safest alternative is to transfer residents to a hospital that offers full nursing, medical and
surgical care and is experienced in handling advance directives.

Nursing home representatives also maintain that the use of advance directives in their facilities is hindered by
the requirements surrounding the out-of-hospital DNR form. Fragile, dying patients are forced to endure medical
interventions and emergency transfers against their desires, they contend.

Although an advance directive under the Natural Death Act may be copied from any model form and slightly
altered to fit individual or institutional needs, an out-of-hospital DNR must be executed using a specific form
stamped with the state seal and sold by the Texas Medical Association in packets of 50 or more. Nursing homes
say this arrangement makes DNR orders less available within their facilities and limits the ability of residents to
direct their medical treatment. The fact that only original forms are considered valid directives in out-of-hospital
settings means that the original, stamped form must accompany the nursing home resident at all times, and is there-
fore frequently left behind or lost when residents are transferred to and from the facility to their home, or between
the facility and a hospital. Copies of a valid form should also be viewed as valid, so that a resident’s stated de-
sires for the withdrawal or withholding of medical treatment are obeyed, say nursing home officials.

Health department officials responsible for promulgating and distributing out-of-hospital DNR forms counter that
the rules allow health care personnel to make appropriate choices in life-threatening situations. A standardized DNR
form is necessary so that EMS and health care personnel do not have to spend valuable time assessing the valid-
ity of the form prior to making treatment decisions.

~/
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other decisions that could go against a person’s poten-
tial desire to live. Even the elderly who are frail and
sick may reconsider an earlier decision about resuscita-
tion in the face of changed medical conditions. Medical
decisions that could hasten death should be restricted to
the narrowest of circumstances: people facing imminent
death. People of any medical status who are able to
communicate may refuse medical treatment at any time.

Certification of terminal illness

Critics say the Natural Death Act imposes an unnec-
essary and costly burden, especially in rural and
medically underserved areas, by mandating that advance
directives be honored only if the patient is “qualified,”
i.e, certified by two physicians as having a terminal con-
dition. They say the law should be changed to require
the certification by only one physician. Diagnosing a ter-
minal condition — an extreme medical condition — is
within the range of skills of any licensed doctor. Such
a change would also conform the Natural Death Act
with requirements in the out-of-hospital DNR laws
(Health and Safety Code, sec. 674.002 (a)).

Patients nearing the end of their lives should not have
to experience the discomfort and delay nor suffer the
invasion of privacy or cost of obtaining a substantiating
diagnosis from another physician. Some counties or com-
munities have no or only one physician within a
reasonable travel distance. This is a special problem for
patients dying in nursing homes, who are dependent
upon physicians coming to them in the facility. Further-
more, because of liability concerns, a physician who has
not had a long-standing personal interaction with the
family or the patient may be hesitant to agree to partici-
pate in a certification.

Some critics also say the definition of terminal con-
dition should be changed to include patients who have
been admitted to a hospice program approved by the
federal government and licensed by the state. They say
federal hospice law already requires certification of ter-
minal conditions, and the change would prevent patients
from having to endure certification twice.

Supporters say current certification procedures in
the Natural Death Act require the agreement of two doc-
tors to ensure that no patient dies unnecessarily due to
ignorance or negligence. A second opinion is essential
for many significant medical procedures and should es-
pecially be required for determinations that could halt
the use of medical interventions with curative or restor-

ative potential. Although certification by a second phy-
sician may be difficult to achieve in some circumstances,
any possible inconvenience is far outweighed by the pro-
tection it provides. Accordingly, the out-of-hospital DNR
laws governing certification of a terminal illness should
be changed to require the involvement of two physicians,
instead of one.

Because federal hospice programs require only one
physician to certify a patient as terminally ill, including
hospice certification within the definition also could
harm patients by creating a risk of misdiagnosis and
unnecessary death.

Others advocate a compromise that would require
the attending physician to certify terminal illness condi-
tioned upon the review of the patient’s medical records
by another physician. This would provide medical over-
sight without burdening the dying patient with travel or
other discomforts.

Life-sustaining procedures

Life-sustaining procedures are defined in the Natural
Death Act as a medical procedure or intervention that
uses mechanical or other artificial means to sustain, re-
store or supplant a vital function, and that only
artificially postpones the moment of death of a patient
in a terminal condition whose death is imminent or is
likely to result within a relatively short time without the
application of the procedure. The term does not include
the administration of medication or the performance of
a medical procedure considered to be necessary to pro-
vide comfort or care or to alleviate pain (Health and
Safety Code, 672.002 (6)).

The definition used in the out-of-hospital DNR pro-
visions is similar, with the notable addition of a
statement saying the term does not include the provision
of water or nutrition (Health and Safety Code, sec.
674.001 (13)).

Death is defined under the Health and Safety Code,
Chapter 671, as occurring when there is irreversible ces-
sation of a person’s spontaneous respiratory and
circulatory functions. When artificial means support res-
piration and circulation, the patient is considered dead
when there is irreversible cessation of all spontaneous
brain function.

— continued on page 10
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Determining

Procedures for determing medical futility have been adopted by most Texas hospitals to address cases in which
attending doctors believe continued aggressive medical or surgical interventions are inappropriate or futile for
improving the health or well-being of a terminally ill individual, yet family members or surrogate decision makers
insist on “everything” being done. The policy in Harris County, described in the August 21, 1996, issue of the
Journal of American Medical Association, was cited by opponents of SB 414 as an example of how doctors
and hospitals support procedures to “force death on patients against their will and the will of their families.”

The Harris County policy was designed by a task force composed of doctors, lawyers, nurses, social workers,
and other health care professionals representing various health care institutions. The task force did not attempt
to define medical futility, which, it said, will vary from patient to patient. Rather, it recommended procedures
to be used when family members or health care agents insist on an intervention considered as over-treatment
by the attending physician. The procedure requires the attending physician to include all responsible parties in
decision making and explain that opting against the intervention in question does not mean abandoning appropriate
medical and humane care to promote the comfort, dignity,
emotional and spiritual support of the patient.

“So live that when thy summons comes to join : ;
The innumatable caravan that moves The recommended policy states that when conflicts can-

To that mysterious realm, where each shall take not be informally resolved through discussions with the
His chamber in the silent halls of death, physician and counseling by social workers or chaplains, the
Thou go not, like the quarry-slave at night, doct(.)r. must obtain a second medi_cal opinion.from anot‘her
Scourged to his dungeon, but, sustained and soothed physician who has personally examined the patient. The situ-
ation then must be reviewed by a hospital ethics committee.
Both the physician and the concerned parties are encouraged
to attend the committee meeting. While the patient’s right to
be transferred to another physician is upheld at all times, the
Thanatopsis, William Cullen Bryant patient may not be transferred within the institution to an-
other doctor in order to receive an intervention that the

committee had deemed medically inappropriate.

By an unfaltering trust, approach thy grave
Like one who wraps the drapery of his couch
About him, and lies down to pleasant dreams.”

Critics say any decision about whether life is worthy of preserving for whatever length of time should be
left to the patient or the patient’s family or agent because of very real differences in how different doctors may
determine medical futility. Some doctors define the concept narrowly; they consider treatments to be futile if they
are physiologically ineffective or unable to postpone death. At the other end of the spectrum, some define as
medically futile treatments that, although beneficial, will not prolong a life for more than what they consider
an insignificant amount of time.

Doctors and hospitals also will often be influenced by other, value-laden concerns that may conflict with those
of their patients, such as whether the quality of a patient’s life after medical intervention would be worth the
effort or whether the expense of keeping a patient alive for an extended period of time is a worthwhile use of
financial and medical resources. Studies have shown that quality of life judgments, which usually reflect the
values of the provider rather than the patient, are often an unconscious consideration in the determination of
medical futility.

Physicians are sworn to preserve or improve life, and their decision-making authority should be limited to
the medically technical areas in which they are trained in the same way that firefighters are relied on for their
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medical futility

expertise in putting out fires and preventing further loss of life and property, not for their opinion about whether
a burning house is worth saving.

Americans who traditionally have been subjected to racial, religious or other forms of discrimination or who
depend on government-assisted health care are most vulnerable to medical futility decisions in which their best
interests may not be fully considered. Procedures for determining medical futility also could be later used to decide
to withhold treatment for non-terminal conditions in patients deemed less worthy because of their poverty, age,
disability or lifestyle.

Supporters of medical futility determination processes emphasize that designating a patient or a treatment
as medically futile does not mean the end to medical care but a switch in focus to treatment with patient comfort
as the primary goal. Medical futility determination procedures have been used by hospitals for years, but only
in the most extreme cases. Hospitals and doctors prefer to counsel and consult with family members and receive
agreement on such important treatment decisions. To allow the general public to unilaterally exercise medical
Jjudgment without regard to medical efficacy or benefit would be taking the concept of patient autonomy to an
extreme and could endanger the dying patient as well as other
patients.

“. .. Old age should burn and rave at close of day . . .
And you, my father, there on the sad height,
Curse, bless, me now with your fierce tears, | pray.
Do not go gentle into that good night.

Rage, rage against the dying of the light”

Insistence by family members on life-saving measures at
any cost can be based on many issues that are not relevant to
appropriate medical practice or even to the preferences of the
dying individual. Family members may feel guilty about past
interactions and therefore resist allowing the patient to die or
may hold unrealistic hopes for miracles or emerging medical
technologies. Faith in modern medicine has been heightened by
hospital TV shows, which often paint unrealistically high suc-
cess rates for many risky medical treatments.

Do Not Go Gentle into That Good Njght Dylan Thomas

Patients and their families or agents are not trained in the alternatives to nor the benefits, risks and limitations
of medical interventions. By focusing only on the preservation of life, they overlook the pain and complications
caused by the intervention itself. One egregious example involves a Houston infant born with multiple congenital
abnormalities who was subject to sequential amputations of limbs because the parents insisted that the doctors
“do everything” to keep the infant’s blood pressure up sufficiently to keep her alive. Even something as common
as CPR can result in cracked ribs, punctured lungs and additional forms of invasive or mechanical treatments,
heightening discomfort and isolation in a dying patient’s final hours.

While no medical futility determination can be totally value-free, it must be based on defensible values, and
patient autonomy cannot always be valued over other legitimate competing values, such as the moral and medical
ethics of the physician or institution and the stewardship of limited resources. Since the Quinlan and Cruzan cases,
the trend has been to recognize patient autonomy over physician-driven over-treatment, but society must also guard
against elevating patient or agent-driven over-treatment above medical knowledge. Family members and agents
have no responsibility and often little concern for the care of other patients, which could be compromised by the
misuse or imprudent use of medical resources. A well-constructed medical futility determination procedure provides
an appropriate balance between patient autonomy and professional and institutional integrity.
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continued from page 7 —

Critics say that providing nutrition and water should
be explicitly excluded from the definition of life-sustain-
ing procedures under the Natural Death Act. With this
change, an advance directive would not include permis-
sion to withhold or withdraw food and water.
Alternatively, the law could require that nutrition and
hydration be specifically declined in order to be withheld
or withdrawn. Critics say that because the current defi-
nition does not specifically refer to nutrition and
hydration, doctors may withhold the supply of food and
water, thereby starving to death terminally ill patients
who have issued advance directives to withhold or with-
draw life-sustaining medical treatment. Doctors should
not second-guess their patients’ intentions; rather, pa-
tients issuing an advance directive should be given the
opportunity to specifically state whether or not nutrition
and hydration also should be withheld or withdrawn.

Supporters say the current definition properly
leaves medical decisions to professional judgment. The
issue, they say, confuses real food given to healthy pa-
tients with artificial nutrition — chemical sustenance and
water delivered to the patient via “tube feedings,” such
as through an intravenous device, to patients who are
unable to chew, swallow or digest food. Artificial nutri-
tion, when given to certain dying individuals, can
actually prolong or make more painful the dying process.

In the final stages of dying the loss of thirst and hun-
ger are natural occurrences. In some cases artificial
nutrition and hydration can contribute to medical com-
plications because the body is not able to filter or
process the extra fluid, causing extreme swelling and in-
creased pressure on other vital organs, which in turn can

cause pain, vomiting, increased wound drainage, and dif-
ficulties in breathing. The determination of whether
nutrition and hydration would benefit the comfort and
well-being of a dying patient depends on that patient’s
physical functioning and medical circumstances and is
best left to the physician.

Most people also associate artificial nutrition with
recognizable forms of food and sustenance, and are
therefore loath to “take food away” from a loved one
who is dying. Artificial nutrition is simply a chemical
substance designed to keep the body functioning, just as
an artificial respirator provides for patient respiration
when lungs do not function properly, and can sustain a
body physically even after the brain is dead.

Treatment decisions

Treatment decisions to withhold or withdraw life sup-
port for a terminally ill patient who has issued a
directive and becomes incompetent or unable to commu-
nicate may be made by the physician and the patient’s
agent, or by the physician alone.

Treatment decisions to withhold or withdraw life sup-
port for terminally ill patients who have not issued a
directive but who are incompetent or unable to commu-
nicate may be made by the:

® attending physician and patient’s legal guardian;

® attending physician and at least two family mem-
bers, if there is no legal guardian for the patient; or

® attending physician alone, witnessed by another
physician who is not involved in the treatment of the

7

Artificial feeding

In a December 1987 opinion (JM-837), the Texas attorney general concluded that physicians have
authority to determine on a case-by-case basis whether artificial feeding constitutes a life-sustaining
procedure that prolongs the moment of death against the wishes of a terminally ill patient who has
executed an advance directive. The opinion noted legislative intent that the statute remain silent about
what constituted a “life-sustaining procedure” because of changing medical technologies and standards
of practice and because of patient characteristics. The opinion said that “while the resolution of the
question is for the medical profession, the Legislature has made it plain that care should be taken”
to observe a patient’s wishes. The opinion was issued in response to questions about whether artificial
feeding fell within the definition of a life-sustaining procedure and a hospital’s obligation to
artificially feed a terminally ill patient who had issued an advance directive.

ﬁ
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‘ S patlent 1f ‘the patlent does not have a legal guard— .

ian and a famlly member is, not avarlable

-of authorized decision’ makers when terminally ill pa-
. ‘tients who have not issued a directive become
mcompetent or unable to communicate. It removed the

.. requirement. that two witnesses be present when family -

" members are: 1nvolved in such treatment decrsrons and

o added the: requirement that decisions be documeénted in
_ the patient’s record. HB 880 also added: another provi-

'sion allowing treatment decisions to be made by the

phy51c1an only when a famlly member is not available.

Critics say that doctors should not be allowed to

umlaterally make medical treatment .decisions hastenmg ’

~ death. The law is srlent about what constitutes a valid

-effort by the physrclan or health care facility to, consult

with family members or proxres and: neglrgent or uncar-
" ing physicians could make such-a. decision too ‘hastily.
Havmg another physician merely as'a witness is not the

-same as seeking another physician’s opinion, and there- -
 fore provides- little protection. The . whole basis for -

enacting the Natural Death Act and related laws was to

: ‘ ~ ‘ensure that patients and their families or designated-
spokespersons maintained control over decisions affect- .

ing their death. The doctor’s role should be hmlted to
. one of carrying out the patlent s w1shes

Elderly, dlsabled 1mpover1shed and mrnorrty 1nd1v1du- \

als are especially' vulnerable to decisions -that may not
reﬂect their values or attitudes about an acceptable qual--
.ity of life and are often sub_]ect to madequate care in .

‘routine medical ‘situations. Thé law should be con-
, stmcted so that if any error in Judgment is. made it is

-one that prolongs life 1nstead of hastenmg death.’ Unlike

_ death treatment dec1srons to sustain life can subse-
. quently be reversed if new 1nformat10n warrants.

A Other cri,tic’s. say thenur"nb,er of'family members*

required to be involved in a treatment decision to'

remove-or w1thhold life support should be reduced from

'two to one $0 that appropriate medrcal steps can be
taken ‘within a timely. fashion in order to maximize .

patient comfort and comphance with end-of-life w1shesJ
-The. requirement that two family members be involved is
‘often difficult -for a hospital or nursing -facility ‘to
achieve; elderly ‘patients frequently have few: living

relatives. The requirement also does not ensure that the
patient’s wishes will be better carried out. For. example .

a dying patient’s spouse will probably know as well 1f'/

not better than anyone else how the patlent would like

: the patrent s d1scomf0rt

/\to be treated at the end of—lrfe and the addltlonal .

1nvolvement of “a majority of the patrent s adult -

‘ S - children” or “nearest living relative,” as currently .
HB 880 enacted prov1310ns changmg the 1nvolvement .

required, can cause delays. and fam1ly turm011 increasing

Sup‘por,t}e'rs say “the law_" ne_eded to be ‘changed to.

respond to the difficulties of tracking' down authorized

decision makers and appropriate witnesses. The - change A

“does not relieve physicians of the duty to consult with "

authorlzed decision makers -but rather - allows

any unnecessary liability. In cases ‘where the physician

.alone decides to” withhold or withdraw life support,

~pat1ents will receive protectron by the requrrement that
. another phys1cran w1tness such a decision.

>

In most other cases, the'current requirement that two

.family members be involved ensures that decisions re-

‘volved ‘was:not the appropriate person to make a

flect the values of the family. and the patient. It also
better protects health care providers and family members
against lawsuits claiming that. the family member in-

decrs;on to withhold or withdraw life support.

. Former requirements that witnesses be present when

physicians and family make treatment decisions created -
unnecessary delays and invaded family privacy. Such de- -
cisions, while often- difficult and heart- -wrenching for -

“'famrly members to make, are based on their knowledge

"

of the patient’s desires and hlstory of discomfort, medi- -

cal conditions, and treatments. Forcing the presence of
two individuals, usually- strangers to the patrent and the

‘famrly, in such a difficult time does not ensure that the
‘patient’s’ desires will be- followed. Witnesses do not of-

- fer ‘advice to -either the doctor or the famlly, but srmply
. witness that a dec1s1on ‘was made

However in cases where a physrcran must make a

. compassionate and appropriate decisions in cases where | .
- an incapacitated individual has no known famlly or
. friends. Patients . will - contmue to be. protected from
‘inappropriate or‘madequate decisions because doctors -
~tend to prefer to consult with family members to. avoid

~decision alone w1thout the presence of family ‘members

to voice an opinion or knowledge of the patient’s de-
* sires, requiring another physician to be a witness creates

‘the opportunity for additional medical oversight and for

‘a discussion of a d1ssent1ng point of view, thus provid-
ing at least a safety net of protectron from neghgence or

malice. Few doctors would agree to witness an act they

could.not support medically or ethically. .
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Others say the law should be amended to

specifically.-authorize the patient’s agent to make.
treatment decisions. This would ensure the participation
of a spokesperson specially designated by the patient and

provide continuity between the Natural Deadth Act-and
the durable power of attorney prov1s10ns o '

Prowder Ilablllty

' Health and Safety Code sec. 672 015 states that
a physician or a health care facility that causes life-
sustaining procedures to be withheld or withdrawn in
accordance with the Natural Death Act is not civilly

or criminally llable for or gullty of unprofessional -

- conduct because of that action, unlesslt,ls neglrgent

Crltlcs say this section_should be changed to re-
move ‘references to a cause of action based on

negligence and instead protect good faith actions by -

“physicians and health care facilities withholding or

withdrawing life- sustarmng procedures in accordance -

with the death act. The change is needed to protect
physicians from lawsults filed by dissenting family
members for carryrng out d1rect1ves of dy1ng patrents

Phys101ans are vulnerable ‘to lawsults rooted in a
desire to establish blame or receive. financial compen—
sation. for an unfortunate circumstance or to alleviate

family remorse for having agreed to certain medical .
Such lawsuits typlcally questlon the
physician’s medical treatment of the patient from the
" outset of illness through the patient’s death or dying

decisions.

state and claim the patient was not fully competent or
- was unduly influenced by the physician when issuing

the directive. Because these lawsults can ‘last for -

years and incur conslderable costs, doctors are often

pressured to accede to family memibers despite the in-

structions of an advance directive, even though the

family members may have never discussed the k
patient’s wishes, are estranged from the patient, or

. have divided opinions, about appropriate ‘actions.

A good faith standard would require plalntlffs to

prove malice,” thus’ limiting lawsuits to situations
where a doctor intentionally performed a wrongful act

‘without just cause or'excuse. Any risk associated
with doctors negligently, but in good faith, carrying =
out a patient’s directive is small and outweighed by

the benefits that protection from liability would bring

in ensuring that the wishes of patients were carried

..out. Doctors could Stlll be sued for neghgent prac—

‘-Pa’tien‘t trans'fe’rs, ,

tices under common law or other statutes

\r,

Suppor’ters of the current provision say that re-
placing an objective standard of negligence with a

dures. Proving “bad faith” is extremely difficult,
that the doctor acted with inten-

their patients are already liable. for punishment under

. more subjective “good faith™ standard would dimin- .
ish the doctor’s responsibility for inappropriately
" withholding or withdrawing life- sustaining proce--

‘because the pla1nt1ff would have to prove the doctor’s -
. state of mind, i.e.,
“tional . malice. Doctors who 1ntent10nally try-to kill

criminal law. Also; doctors could be negligent while L

acting in- good faith and 1nadvertent1y hasten a.

patient’s death. For example by m1sd1agnosmg a:

- medical condition, the doctor could 1nappropr1ately'
_advise the. patient to- execute an advance d1rect1ve

Dec1s10n processes that may result in hastenrng' -

death need strong checks and balances; threat of a

: lawsult is-an effectlve non- regulatory ‘way of creat-

ing incentives for delivery of appropriate medical
care. The more precise public pohcy standard of neg-

' lrgence better protects patients and ‘should not be’
changed because some people file or threaten to file-
‘ frlvolous lawsults lrkely to be d1sm1ssed ‘anyway.

Current statutory provisions impose no liability on

physicians for failing to carry out the directives. of a . -

terminally ill patient. Attending physicians who refuse to

comply with a directive or treatment decision must-make

a reasonable effort to transfer the patrent to. another phy-

sician (Health and Safety Code sec. 672 016). - ¢

Crltlcs say doctors should be compelled to uphold
advance dlrectlves but that patient: transfer prov1s10ns
in current law allow them to ignore an advance di-

rective by delaying or stalling the transfer of a- "

‘patient to another doctor. The critics come from two
distinct camps: those who fear doctors. will more
likely ignore a dying patlent s desires to live as long

as possible- and those who fear doctors are more

’llkely to-keep a patient alive against a patient’s de-

sire to allow the- dying process to contrnue unimpeded

by medical 1ntervent10ns

From the frrst perspectlve most notably expressed

" by the Nat10na1 Rrght to- Life Commlttee (NRLC) an
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advance d1rect1ve encompasses clear drrectron to. pro— g
vide a11 possible medrcal surgical and, pharmaceutl— "
* cal care. This group says that current practices at.

some Houston hospltals authorlze doctors to deny
lifesaving measures to patients who want to continue'
" >'to receive medical treatment by determining that fur-

ther treatment would be medically futile (see pages

. 8-9). Allowmg doctors. to’ make such. determlnatrons )

they say, runs counter to the whole notion- of patient
,autonomy, the underplnnmg of thé Natural Death -
~Act; and ethrcal medical practice. A patlent ‘who
" goes rnto‘cardlac arrest -and is denied cardiopulmo-
nary resuscitation could easily die before.a transfer
to another physician is completed. The law should-
:require doctors to sustain until transfer patients who
say that they want to be kept alive at a11 ‘costs.

Other groups fear -that pat1ents who have d1rected
; ,that life- sustaining procedures be removed- or withheld
“will be subject to further.treatment and discomfort .

“ ‘against their wishes by doctors who disagree with the

directive and_postpone or delay- their transfer to another
_ doctor who will comply They say the law should be
amended to specify what constitutes a reasonable and
-timely effort to ensure that such an éffort 1s)made

v
s

Supporters of the current provisions'call the
fear doctors will force death on patients overblown
Doctors are more likely to drsagree with or. be mor-

' _ally against carrying out directives to wzthhold or

‘withdraw life support than to use all hfewsustarnmg ‘
treatments and procedures. Allowing patients to die
' goes against a doctor’s training and- personal com-
,mltmcnt to. heal.. Hospitals have been. sued for
‘followmg what they construed to be- their légal and
moral " obligation to provrde care. For example in
- January 1998, Columbia/HCA was ordered to pay a 4
Houston couple.$42.9 million because one of its hos-
pitals refused to honor their request to wrthdraw life
' support on therr brain-damaged premature baby

" Advance d1rect1ves specrfylng that. all procedures
‘must ‘be used to sustain. life in, all cases are ex-
-tremely rare. Some experts say they. have never
~handled such a directive; the. basis for developlng,/
advance directives was to- prov1de a means for pa-
tients to direct the withdrawal or w1thh01d1ng of
life- support or medlcal treatment. The claim that cur-
rent transfer provisions allow doctors to subvert )
~.directives to keep dy1ng patients alive is a false ar- -
' gument that-does not reflect actual use of advance‘
" directives or consrderatrons in med1ca1 practlce \

“and ¢
fer w1ll vary from situation to situation and cannot be

1
-

Although some doctors may disagree with a
patient"s'desire*to withhold \or withdraw certain forms "
of ‘medical treatment, the current provisions strike a
good balance between carlng for patients and effectu-
ating their directives. What constitutes “timeliness”
“reasonableness” in the arrangement of a trans-

defined in law without later compromising' the care of
many. patlents or the. ethlcs of many doctors

Pronouncement of death

Chapter 671 of the Health and Safety Code permltsl

" a registered nurse (RN) or physician’s assistant (PAY ‘
" employed by a home health agency or hospice to de-

termine and  pronounce- death in patients under their

~care so long as the patients are not on artificial life-
- support that would make death d1ff1cult to determme
’Thls provision may be superseded, however, by local -

requirements. Some communities have .required hos-

_pice patients” who do. not- wish to be resuscitated to
- pre-register: with local law enforCement officials;-oth- -
-ers require. the local sheriff or justice of the peace to
‘1nvest1gate before death is off1c1a11y pronounced '

Supporters say the law can be of great beneflt to
hospice patients and their families because it allows them
to-experience a quiet death without the intrusion of law

\ enforcement and emergency personnel However, the in-

vasions of pnvacy insisted on by some Jurlsdlctrons may

~‘heighten’ distress over a, naturally occurring death and

raise questions of suspicious activity or guilt in the home. -
The law should be changed so that the state provision su-’
persedes local laws causing unnecessary intrusion.

i Dyrng patients"and their families are ade_quat"cly pro-
tected under the Health and Safety Code because death

: ’certificate's' still must be. signed by the attending physi-

cian ‘and RNs and PAs. can lose their licenses if a

‘suspicious or ‘questionable death is not recogmzed Un- =
like law enforcement personnel, RNs.and PAs .also have»

tramrng‘to make " accurate pronounceéments of death.

' Others say local control is critical in investigations

and pronounCements of death. Although’nurses and ‘PA_sV .
are trained -in medical aspects of death, they may not
~ recognize suspicious activity or foul play that is non-

medical in nature. Local law enforcement c¢an be

,sens1t1vc to a famrly s'loss and at the same time provide

valuable criminal or legal perspectives-on the circum-
stances surrounding the death.
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, ASSISted Smclde

The 1990s have. showcased persistent efforts to make
assisted. suicide a socially and legally acceptable form

" of medical treatment for the terminally ill. Public inter- -
est was heightened with the 1991 publication of Final:

Exit by Derek. Humphrey, outlining strategies to hasten

death, and the highly publicized efforts of Dr. Jack "

Kevorkian to assist terminally and chronically ill indi-

~viduals commit suicide. The state of Michigan, where

* Kevorkian resides, has spent considerable resources at-
“tempting, so far unsuccessfully, to- prosecute him for
these efforts. In' 1994, Oregon became the first and thus
far only state to legalize assisted suicide. Most states,
1nclud1ng Texas crlmrnahze assisted surcrde ‘

TIn Texas brlls 1ntroduced in the 73rd and 74th leg-
islative -sessions_ would -have ‘authorized assisted suicide

- for certain terminally ill individuals. None wére reported.
~ out of committee. SB 1264 by Bartientos and HB 2135
by Combs, both proposed in the 74th sessron would\

“have authorized physicians under -

P

Harris and 'GaTlup poll results released in late 1997

~ showed clear majorities of Americans helieve that termi-
“nally ill people should be allowed to obtain a doctor’s

prescription for a lethal dose.of drugs to- end their lives.’
Many rehglous individuals say that ending an agonlzrng
ex1stence can be condoned and forglven

Most: studies of su1c1de focus: only on mdiyiduals who

. kill themselves out of despair and mental illness and do .

not address the special circumstances of mentally com-

petent, termlnally ill individuals-and. so do not provide
- sound arguments for condemning assisted suicide. Statu- * -
tory provisions would specify certain parameters; e.g.,’
psychological evaluations, to prevent suicide attempts by

sick people also. suffermg from depressron

Opponents say legahzrng assrsted su1crde would

,presume a “right to suicide” founded on the false. pre—
s ksumption that a person wishing to commit suicide is
rational and sane. Studies' show that almost everyone
who commits suicide has mental health problems; suicide

attempts are often desperate steps taken when individa-

certain_conditions to prescribe a
sufficient dosage of medication to

. relieve pain, even if it would has-

‘ten death, if requested by a
'termrnally ill patient. Similar pro- ‘

. posals. were enacted into law by
-Towa and Rhode Island in 1996

~ and South Dakota and Virginia in

" 1997, and have been introduced

" in about 14 other states in 1998.-

“Euthanasia” comes from the Greek words eu- -
" (“good”) and thanatos (“death”). The term
- commonly refers-to direct acts of killing, but is
“also defined as permitting death, such as by
" carrying out the wishes of a dying individual.
- Voluntary euthanasia encompasses suicide, -
‘a35|sted suicide, and directions to withhold life
* support. under certain condltlons mvoluntary -
- euthanasia includes ending a life or permitting
death desplte an mdxvuduals desues to. I|ve

. very treatable problems. Many
- terminally ill individuals who

human life, even one’s own, is

" would signal that less than per-

The debate

" Su'p_bporte'rs of assisted suic’idefsay that dying .

people want to control their own lives and deaths _ They

cite the sufferlng and indignities experrenced by termi-
nally ill patients who wish to avoid a.long, painful,-

-drawn-out process of- dy1ng but who can only refuse
medical 1nterventrons or ask that they be withdrawn.

- While hospice treatment offers valuable services to help
- ease the discomfort of the dying, not all people want to-.
approach death in this. fashion. Even if a comprehensive

and compassionate health-care delivery system - ‘were

structured and available to all people, some of the dy- .
ing would still prefer to forego further medical care or

end pain and indignity by dying on their own terms. If

_ assisted suicide were an option, terminally ill patients
could die with dignity and grace after they had arranged
their affairs ‘and said their good-byes while they \were
still competent and communicative.. Legal ass1sted sui-

_cides also could help prevent “botched” surcrdes |

o ‘well' become in practice a “duty to die”; ‘
~ously and the terminally ill could feel pressured to opt
- for suicide to avoid burdening their families or society.
If assisted suicide were legalized, people dependent upon ;
publicly funded health care — the elderly, poor and dis-
- abled ~ could even be’ influenced or directed toward

_suicide options in state and local government programs,

" with cost contarnment agendas. Terminally ill patients’

Any

need assurance that their lives are still important rather

v ‘than feehng unworthy or pressured to d1e

Physrcran -assisted surclde is counter to the hlstorlcal

role of physrc1ans as healers, and patient trust would be -

eroded by physrclan s dual authorrty to “prescribe” both -
death- 1nducmg and healing measures. Furthermore -even -

- the best laid plans. for - assisted suicides can g0 awry,
“causing further harm or injury to a dylng 1nd1v1dua1 or
-an unnecessarlly pamful death. .

y ” . N . ~

+ als aré without hope ‘and can be
“cries for help” :by people ‘Wlth(

turn to suicide do so not because -
they areill but because they are
" depressed. Taking any innocent -
‘morally wrong; legahzrng su1c1de

fe'ct lives are not ’Worth living, ‘

rrght to. d1e may Very
both the seri- j
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Compassionate alternatives, such as hospices, are
needed to address the pain and psychological and spiri-
tual needs of the dying. Suicide cheats individuals of
opportunities to tie up their unfinished business by re-
solving old disputes, mending relationships, and
considering the ultimate meaning of their lives. The U.S.
health care system needs to be restructured to provide
continuous, comprehensive, reliable and effective care
and eradicate problems experienced by elderly and other
vulnerable populations who suffer waiting lists, inexperi-
enced practitioners, and other difficulties in obtaining
needed and compassionate treatment.

Supreme Court action

In June 1997, the U.S. Supreme Court affirmed the
right of competent patients to refuse unwanted medical
care and to receive pain treatment at the end of life even
if it could hasten death. Allowing a patient to die by
withdrawing life support or refusing medical treatment,
the court noted, is widely recognized as acceptable by
state legislatures and courts and the medical profession.

Most importantly, however, the court distinguished
between assisted suicide and a patient’s right to refuse
unwanted medical treatment, ruling that terminally ill in-
dividuals have no constitutionally protected right to
assisted suicide. Upholding such a “right,” the court
said, would go against U.S. traditions, centuries of le-
gal doctrine, and the policy choices of almost every
state. The states have clear interests in drawing a line
between allowing individuals to refuse treatment and

assisting them in committing suicide. These interests in-
clude prohibiting intentional killing; preserving life;
maintaining the role of physicians as healers; and pro-
tecting vulnerable people from indifference, prejudice and
psychological or financial pressure to end their lives.

The decision, in the joined cases of Washington et al.
v. Glucksberg et al. (117 S.Ct. 2258), and Vacco, Attor-
ney General of New York, et al. v. Quill et al, (117
S.Ct. 2293), overturned lower court rulings. The former
case involved a challenge to Washington state law that
made assisting a suicide attempt a felony. The suit —
brought by three patients, four doctors and a non-profit
group called Compassion in Dying — claimed that the
law violated individuals’ constitutional rights to due pro-
cess. The plaintiffs maintained that this right extended to
personal choice by competent individuals on how and
when to die. The federal district court and the 9th U.S.
Circuit Court of Appeals agreed and said that the 14th
amendment guaranteed individuals a “constitutionally
protected liberty interest in determining the time and
manner of one’s own death.” Washington state law, both
lower courts had ruled, placed an undue burden on the
exercise of liberty in making such a choice.

In Vacco, plaintiffs had challenged two New York
state statutes prohibiting assisted suicide on grounds that
they violated the rights of terminally ill patients to equal
protection under the law. The plaintiffs — Compassion
in Dying along with a terminally ill patient and several
doctors — charged that the state allowed terminally ill
individuals on life support to hasten their deaths by
withdrawing life-sustaining equipment but forbade

ﬁ
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Other resources

Many states have examined health care, legal, personal and other issues surrounding aging, terminal illnesses
and dying, including: assisted suicide; treatment of intractable pain; hospice utilization; palliative care; educa-
tion of health care professionals; spiritual care giving for the dying; advance directives; public opinion and
education about end-of-life care; use of life-prolonging medical procedures; role of family and community in car-
ing for the dying and terminally ill; expression of grief and loss; and economic impacts of terminal illnesses
and dying. Detailed information on end-of-life issues and activities in other states is provided in a report by
the National Conference of State Legislatures, End-of-Life Care, A Guidebook for State Legislators, scheduled
for publication in the summer of 1998. For copies of the 60-page report (item number 6742), contact NCSL at
(303)830-2054 or at www.ncsl.org/programs/pubs/endoflife.html.

The Robert Wood Johnson Foundation is funding “Last Acts,” an initiative designed to improve the care of
dying patients and to advocate changes in the medical profession, insurance industry, and public attitudes to make
pain control and home care for the dying more widely available and thereby assisted suicide unnecessary. The
initiative, which includes participation by more than 70 medical, religious and consumer groups, is headed by
former first lady Rosalynn Carter. Information concerning Last Acts is available from the organization at P.O.
Box 2316, Princeton, NJ, 08543-2316, (609)452-8701, or via the Internet at www.rwjf.org/main.html.
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terminally ill individuals not on life support similar re-
lief through assisted suicide. While the federal district
court ruled against the plaintiffs, the 2nd U.S. Circuit
Court of Appeals decided that unequal treatment of ter-
minally ill patients was not rationally related to any
legitimate state interest. ‘

The Oregon experience

In 1994, Oregon became the first state to legally au-
thorize physician-assisted suicide. The Death with
Dignity Act — narrowly adopted in a voter initiative by
51 to 49 percent — authorizes certain terminally ill in-
dividuals to obtain lethal doses of medication to hasten
death. The patient must first consult with two doctors
and then wait 15 days. Dosages must be self-adminis-
tered, and doctors are not required to honor requests.

Opponents of the law sued to overturn the act in
1994, claiming insufficient protection for mentally in-
competent patients. The plaintiffs included two doctors
and a woman with muscular dystrophy. In 1995, a fed-
eral district court enjoined the state from implementing
the act on the grounds that it violated rights of termi-
nally ill people to equal protection. That ruling was
overturned in 1997 by the 9th U.S. Circuit Court of Ap-
peals, which said the plaintiffs had suffered no injury
from the act’s adoption and therefore had no basis for
a lawsuit. In October 1997, the U.S. Supreme Court
declined to hear an appeal of the ruling.

In the meantime, the Oregon legislature in November
1997 held a second referendum on whether the act

should be repealed. In perhaps the biggest voter turnout
in 34 years, 60 percent of Oregon voters chose to retain
the law, despite heavy campaign spending by opponents.
Some observers said public opinion had grown more
comfortable with the idea of assisted suicide in the three
years since the initiative had first been adopted, and that
quite a few voters cast ballots against repeal in protest
over holding the second vote. Others said the Oregon
voting results do not reflect the national trend of in-
creased opposition to assisted suicide with increased
knowledge of the subject.

In March 1998, the Oregon Task Force to Improve
the Care of the Terminally Ill released guidelines to
health care providers about complying with the Death
with Dignity Act and a companion document identifying
Oregon resources for information pertaining to end-of-life
care. Task force members represent a wide spectrum of
health care professionals and organizations, as well as
clergy, ethicists, attorneys and social workers. At least
two people are known to have used the act to end their
lives; statistics and records of deaths under the act are
maintained as confidential information by the Oregon Di-
vision of Health.

In June 1998, U.S. Attorney General Janet Reno an-
nounced that the Justice Department would not interfere
with implementation of Oregon’s assisted suicide law,
reversing an earlier decision by the Drug Enforcement
Administration to sanction doctors writing prescriptions
used for suicides under the act.

— by Kristie Zamrazil
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