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State, congressional redistricting update

A Texas legislative redistricting settlement plan 
adopted by a federal court panel in September will 
govern the 1996 House and Senate elections. The 
temporary plan was agreed to by the state and the 
plaintiffs in a pending court challenge to Texas 
legislative districts.  

A trial and final ruling in the legislative 
redistricting case, Thomas v. Bush (No. A 95 CV 186 
SS), was postponed by the court, "in light of the 
unsettled state of the law," until the U. S. Supreme 

* Court decides the Texas and North Carolina 
congressional redistricting cases, which are to be 
heard in the court term that begins in October.  

Speculation about the outcome of the Texas 
congressional case was fueled by a 5-4 Supreme 
Court decision in a Georgia case, handed down in 
late June. Like the Texas congressional and 
legislative cases, the Georgia case, Miller v. Johnson, 
hinged on the issue of racial gerrymandering - the 
drawing of irregularly configured districts in an 
effort to influence the racial composition of a voting 
population.  

In the Georgia decision the Supreme Court said 
districts drawn primarily for racial reasons are 
unconstitutional and that the shape of districts is not 
the deciding factor in determining constitutionality.  

Temporary settlement plan 

Notable features of the temporary Texas legislative 
plan, announced by the federal panel in Austin on 

is September 15, 1995, include:

Q Thirty-six House districts in Harris, Dallas and 
Bexar counties and eight Senate districts are 
reconfigured from plans used in the 1994 election.  
The settlement plan generally splits fewer 
neighborhoods and cities, particularly in the Houston 
area, than the 1994 plan. The new plan eliminates 
changes to eight House districts in Jefferson, 
Williamson, McLennan and Collin counties that 
were included in a previous proposed settlement 
plan. The reconfigured districts are listed on 
page 2.  

Q The outcome of the term-length drawing held by 
Texas senators last January remains unchanged: the 
two-year terms drawn by 15 senators will still end 
in January 1997, while the terms of the remaining 
16 senators will end January 1999.  

Q District residency requirements for candidates are 

waived. Candidates who would have been qualified 
to run in a district as it was formed under the 

previous districting plan may run either in the same
numbered district or in the district that currently 
tincludes their residence.  

The court said Texas law does not require a new 
election for all 31 Senate seats under a court
ordered plan. This tracked an opinion letter from 
Attorney General Dan Morales dated July 24, 1995, 
in which he concluded that while under a legislated 
plan all senators must run again and redraw lots to 
determine term lengths, this is not required when 
districts change under a court-ordered plan (Opinion 
Letter 95-046). All Senate seats were up for 
election in both the 1992 and 1994 elections. After 
the 1994 election the drawing was held in which 15 
senators drew two-year terms and 16 drew four-year
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terms. That drawing will continue to govern the 
staggered terms under the court plan.  

The court made its plan effective immediately.  
Preclearance by the U.S. Department of Justice will 
be required, however, under sec. 5 of the Voting 
Rights Act. The justice department had precleared 
the "permanent" settlement plan that had been 
proposed by the parties in the case earlier this year.  

Reasons for temporary plan 

The court said use of a temporary 
redistricting plan is appropriate because the Thomas 
v. Bush plaintiffs had presented sufficient evidence 
of unconstitutionality in certain districts during pre
trial proceedings. The court cited in particular House 
Districts 99, 100, 104 and Senate Districts 2 and 23 
in Dallas County, House Districts 134, 136, 137, 
138, 140, 144 and 148 and Senate Districts 6, 7, 11, 
13, 15 and 17 in Harris County and House District 
125 in Bexar County.  

The court also noted its concerns "about the 
continuing instability of electoral districts." The 
court said it was important to have an "early 
resolution" for district lines for the 1996 election to 
give political parties ample time to hold precinct 
and state conventions leading up to the 1996 
presidential election. Further, the court noted that 
all the parties in the case had agreed to the 
temporary settlement plan.  

The court expressed reluctance to approve a 
permanent settlement plan without a trial on the 
merits of the claims of unconstitutionality.  

History of Thomas v. Bush 

The new temporary settlement plan is the latest in 
a series drafted for Texas legislative districts after 
the 1990 census: the Legislature adopted its original 
plans in 1991; court-drawn districts were used in the 
1992 elections; new Legislature-drawn plans were 
used in 1994, and a proposed permanent settlement 
plan had been agreed to by parties in the case for 
use in 1996 but was only partially adopted by the 
court.

r.

House Districts Altered in Settlement Plan

District Number 

Dallas County 
99 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
114 

Bexar County 
123 
124 
125 

Harris County 
126 
127 
128 
129 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
147 
148 
150

Incumbent 

Marchant (R) 
Hudson (D) 
Reyna (R) 
Goolsby (R) 
Wolens (D) 
Alonzo (D) 
Tillery (D) 
Allen (R) 
Ehrhardt (D) 
Carona (R) 
Giddings (D) 
J. Jones (D) 
Davis (D) 
Hartnett (R) 

Corte (R) 
Hernandez (D) 
Romo (D) 

Hamric (R) 
Crabb (R) 
Bosse (D) 
Jackson (R) 
Nixon (R) 
Janek (R) 
Elkins (R) 
Woolley (R) 
Danburg (D) 
Yarbrough (D) 
S. Turner (D) 
Bailey (D) 
S. Thompson (D) 
Dutton (D) 
Torres (D) 
Talton (R) 
Coleman (D) 
Farrar (D) 
Hilbert (R)

Senate Districts Altered in Plan

District 

Harris County 
6 
7 
11 
13 
15 
17 

Dallas County 
2 
23

Incumbent 

Gallegos (D) 
Henderson (R) 
Patterson (R) 
Ellis (D) 
Whitmire (D) 
Brown (R) 

Cain (D) 
West (D)

V -J

Page 2

0



House Research Organization

The Thomas v. Bush suit alleging racial 

* gerrymandering in Texas House and Senate plans 
was filed in U.S. district court in Houston in 

January 1995 by nine plaintiffs. Six of the nine 

were also plaintiffs in the congressional redistricting 
case, Bush v. Vera (No. 94-905, 94-806 and 94-988).  
The plaintiffs asked the court to declare the House 
and Senate plans unconstitutional and to prevent the 

state from using the districts in the 1996 elections.  

The Thomas plaintiffs initially challenged 54 of 
the 150 House districts and 17 of the 31 Senate 

districts, asserting that the challenged districts were 
racially gerrymandered and that they split 

communities and communities of interest.  

The case was transferred in March to a federal 
panel in Austin composed of 5th U.S. Circuit Court 
Judge Will Garwood and U.S. Dist. Judges Walter 
Smith and Sam Sparks. A settlement was proposed 
in June by the plaintiffs and defendants, including 

the governor, lieutenant governor, speaker of the 
House, attorney general and secretary of state. The 
settlement proposed to the court was negotiated by 
Lt. Gov. Bob Bullock and House Speaker Pete 

Laney and received House and Senate support: Late 
in the 74th Legislature's regular session the House 

adopted HR 1242 by Rep. Delwin Jones, showing its 
desire to settle in Thomas v. Bush and endorsing the 
settlement plan. The Senate met in caucus and 
expressed a desire to settle the suit. Informal 
preclearance by the U.S. Justice Department, under 

sec. 5 of the Voting Rights Act, was received in 

July.  

Despite agreement on the settlement plan, the 
plaintiffs continue to claim that the districts named 

in Thomas were unconstitutional. The state contests 
the claim of unconstitutionality, but concedes that 
some of the districts, especially in Dallas and Harris 
counties, may appear subject to a claim by the 
plaintiffs.  

The proposed permanent settlement plan would 
have reshaped eight more House districts than the 
court's temporary plan: 44 House districts in seven 
counties. The districts were in Harris (19), Dallas 
(14), Bexar (3), Jefferson (2), Williamson (2), 

* McLennan (2) and Collin (2) counties. The Senate 

districts were in Dallas County (two) and Harris 
County (six). The plaintiffs agreed to drop their 

challenge to the other House and Senate districts.

At a court hearing on August 31, 1995, the court 

asked the parties to inform the court by September 6 

whether they would accept a temporary settlement.  
They responded affirmatively.  

Intervenors on the side of the state in Thomas v.  
Bush include: 

Democratic Sens. John Montford, Mario Gallegos, 
Rodney Ellis and John Whitmire; 12 of the 14 

Republican senators (Sens. Teel Bivins and Jane 
Nelson are not included); Maria Garcia, represented 
by MALDEF; and the Rev. William Lawson, Lee 
Alcorn and Mark Walter, represented by the NAACP 
Legal Defense and Educational Fund. Brian Walters, 

a third-year law student who is advocating that all 
senators be required to run for election in 1996, also 
was allowed to intervene.  

All defendant-intervenors except the Republican 
senators notified the court of support for the 

temporary settlement. The 12 Republican senators 
who supported the prior settlement proposal have not 
indicated that they oppose the temporary settlement 
plan.  

Earlier legislative-district challenges 

Redistricting plans for the House (HB 150) and 

Senate (SB 31) were adopted by the Legislature in 

the 1991 regular session, then challenged in June 
1991 by the Texas Republican Party on the grounds 

of minority vote dilution and partisan 

gerrymandering. Members of the Legislature ran in 

court-drawn districts in 1992.  

House. The U.S. Department of Justice objected 
to portions of the HB 150 plan under sec. 5 of the 
federal Voting Rights Act. A three-judge federal 

panel imposed a temporary House redistricting plan 
for the 1992 election, changing certain districts in 

South Texas and El Paso County. In a special 
session in January 1992 the Legislature left the 
court-drawn plan in effect for the 1992 election but 
amended the court plan in South Texas and El Paso 
County to take effect starting with the 1994 election.  
The 1994 House plan (HB 1) was upheld by the U.S.  
Justice Department and the three-judge panel and 

used in the 1994 election.
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Senate. A federal court adopted its own Senate 
plan for the 1992 election. This happened after the 
Texas Supreme Court rejected a state district court 
attempt to substitute a plan for the Legislature's 1991 
plan (SB 31). Lt Gov. Bob Bullock and 19 
Democratic senators had endorsed the state court's 
plan. The Legislature adopted the state court's plan 
(SB 1) during January 1992 special session, but the 
federal panel kept its own plan in effect for the 1992 
election. The U.S. District Court for the District of 
Columbia precleared the SB 1 plan under the Voting 
Rights Act sec 5, and a federal court in Austin that 
was used during the 1994 election. All Senate seats 
were up for election in 1992 and 1994. Senators 
drew lots to stagger their four-year terms, with 15 
drawing two-year terms ending in 1996 and 16 
drawing four-year terms up in 1998.  

Congressional districts 

The Texas congressional redistricting case, to be 
decided by the Supreme Court at its October term, is 
the state's appeal of Vera v. Richards (CA No. H-94
0277), in which a lower court found that three of the 
state's 30 congressional districts were racially 
gerrymandered (861 F.Supp.. 1304, S.D. Tex. 1994).  
In August 1994 a three-judge district court panel in 
Houston ruled that congressional Districts 18, 29 and 
30 were "conceived for the purpose of providing 
'safe' seats in Congress" for two African-American 
and one Hispanic representative and were therefore 
unconstitutional as racial gerrymandering.  

The Vera plaintiffs asserted, and the court agreed, 
that the Texas congressional redistricting plan 
segregated voters by race for voting purposes without 
regard for traditional districting principles, such as 
compactness, contiguity and respect for political 
subdivisions, and that there was no compelling state 
interest or justification to support the irregularly 
shaped districts.  

The court said the state drew Districts 18, 29 and 
30 with the express intent of creating minority 
districts above all else and that they "bear the odious 
imprint of racial apartheid." The state concedes that 
race played a role in drawing the three districts, but 
that protecting incumbents was the primary 
consideration.

The Houston panel's decision in the 1993 Texas 
case was based on the U.S. Supreme Court decisionO 
in Shaw v. Reno, 113 S. Ct. 2816. In Shaw the 
high court held that redistricting plans may be 
challenged under the equal protection clause of the 
U.S. Constitution's 14th Amendment when a 
district's geographic irregularities and "bizarre" 
shape appear racially based and when such 
segregation disregards traditional redistricting 
principles and is not justified by compelling state 
interests.  

The Houston panel conceded that it would be 
impossible for the state to draw districts without 
some consideration of race. But, it said, race was 
the predominant factor in drawing lines for District 
30 in Dallas County and Districts 18 and 29 in 
Harris County. The court concluded that the state 
knew the location of minorities by census block 
and "segregated those populations by race to 
further the prospects of incumbent officeholders or 
to create "majority-minority" congressional 
districts." 

The state of Texas acknowledges race was a 
consideration in drawing congressional districts, but 
contends in a brief to the Supreme Court that race 
was not the primary consideration. The driving 
factors, the state argues, were incumbency 
protection and the doctrine of one-person, one vote.  
The state asks for a reversal of the lower court 
ruling, saying that the Houston panel wrongly 
refused to consider incumbency protection as a 
traditional redistricting principle. Even without 
considering incumbency protection, the state says, 
the districts cannot be seen as racially 
gerrymandered because sufficient evidence shows 
that the districts were narrowly tailored to comply 
with the federal Voting Rights Act, a compelling 
state interest.  

See also....  

Additional background on Texas 
redistricting is available in House Research 
Organization Session Focus No. 74-8, Texas 
Redistricting Cases Reconsidered, March 13, 
1995.
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Supreme Court View of racial gerrymandering

New light on the Supreme Court's view of racial 
gerrymandering was shed by the court's decision in 
Miller v. Johnson, 115 S. Ct. 2475 (1995), handed 
down in late June. The court, by 5-4, held that 
districts drawn primarily for racial reasons are 
unconstitutional and that the shape of the district is 
not the deciding factor. The case centered on a 
challenge to the constitutionality of Georgia's 11th 
Congressional District. A lower court had declared 
the district racially gerrymandered in violation of 
the equal protection clause of the U.S. Constitution.  

In the earlier Shaw v. Reno, from North 
Carolina, the high court said a claim can be 
brought under the equal protection provisions of 
the Constitution if a reapportionment plan is so 
"bizarre" that it can only be explained in terms of 
race. If the allegations of 
racial gerrymandering in a _ _ 

plan are not contradicted, the 

court said the courts must 
examine the plan to determine Plaintiffs r 
if it is "narrowly tailored to race was 1 
further a compelling predomina 
governmental interest."

the legig 
In the Georgia case the decision 

1ith District was drawn by the race-ne 
Georgia Legislature to create a for a ra 
third black-majority district 
after the U.S. Justice dering c 
Department refused to preclear the cou 
two previous plans that 
contained only two minority
majority districts in the state, 
out of a total of 11. The 
lower court concluded that the Georgia plan was 
not "reasonably necessary" to comply with the

Voting Rights Act. Since no compelling state 
interest other than Voting Rights Act compliance 
was evident, the plan failed strict scrutiny under the 
equal protection provisions of 14th Amendment to 
the U.S. Constitution.  

The Supreme Court opinion, written by Justice 
Anthony Kennedy and joined by Chief Justice 
William Rehnquist and Justices Sandra Day 
O'Connor, Antonin Scalia, and Clarence Thomas, 
said the shape of a district "is relevant not because 
bizarreness is a necessary element of the 
constitutional wrong or a threshold requirement of 
proof, but because it may be persuasive 
circumstantial evidence that race for its own sake, 
and not other districting principles, was the 
Legislature's dominant and controlling rationale in 

drawing its districts lines." The 
majority said that a claim of racial 

gerrymandering can be brought 
with evidence other than a 

St prove district's bizarre shape.

needed to show 
gerrymandered.

The court majority said 
redistricting by its nature usually 
requires that legislatures be aware 
of racial demographics. But, the 
court said, "it does not follow that 
race predominates in the 
redistricting process." The court 
acknowledged it can be difficult to 
distinguish between a plan that 
shows awareness of racial 
considerations and one that is 
motivated by these considerations.  
The majority outlined the proof 

that a district is racially

mus

he 
nt factor in

slative 
, overriding 
utral principles, 
cial gerryman
claim to exist, 
I found.
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The court majority said:

The plaintiff's burden is to show, either 
through circumstantial evidence of a district's 
shape and demographics or more direct 
evidence going to legislative purpose, that 
race was the predominant factor motivating 

the legislature's decision to place a significant 
number of voters within or without a 
particular district. To make this showing, a 
plaintiff must prove that the legislature 
subordinated traditional race-neutral 
districting principles, including but not limited 

to compactness, contiguity, respect for 

political subdivisions or communities defined 
by actual shared interest, to racial 
considerations. Where these or other race
neutral considerations are the basis for 
redistricting legislation, and are not 

subordinated to race, a state can "defeat a 
claim that the district has been gerrymandered 
on racial lines."

Justice Kennedy said the Georgia plan was not 
required by the Voting Rights Act and that the U.S.  
Justice Department interpretation of the law was not 
in line with the law. The court said that 
"compliance with the Federal antidiscrimination laws 
cannot justify race-based districting where the 
challenged district was not reasonably necessary 
under a constitutional reading and application of 
those laws." 

In a concurring opinion, Justice O'Connor, author 
of the Shaw v. Reno decision, said the standard for 
racial gerrymandering adopted by the court was a 
demanding one. "To invoke strict scrutiny, a plaintiff 
must show that the State has relied on race in 
substantial disregard of customary and traditional 
districting practices," the judge said. The court 

standard helps achieve Shaw's "basic objective of 
making extreme instances of gerrymandering subject 
to meaningful judicial review."

-By Patricia Tierney Alofsin
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