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This, edition of the Newsletter will focus primarily on three issues. The first 
addresses changes made by the 7 6 th Texas Legislature which affect the dental 
profession, specifically the codification of the current dental practice act as set forth in 
HB 3155 and the amendments set forth in SB 964, SB 1906 and SB 524.  

With regard to the codification of the Dental Practice Act and as background 
information, in 1965 the Texas Legislative Council adopted a long-range plan of 
reorganizing statute into 26 codes arranged by general topics. In 1998, the Texas 
Legislative Council, as required by law (Section 323.007, Government Code) began a 
complete nonsubstantive revision of the Texas statutes relating to occupations. This 
process involved reclassifying and rearranging the statutes in a more logical order, 
including renumbering, formatting, eliminating repealed, invalid and duplicative 
provisions for the purpose of making the statutes understandable, usable and 
accessible without altering the sense, meaning or effect of the law.  

HB 3155 as filed by Representative Wolens proposed an Occupations Code, 
relating to the nonsubstantive revisions to the licensing and regulation of certain 
professions. The proposed Occupations Code would also codify the statutes governing 
the operations of each state agency having administrative and enforcement 
responsibility for the regulated profession. For your information, HB 3155 was signed by 
the governor on May 28,1999, to be effective September 1, 1999.  

The Occupations Code is divided into nine titles with each title divided into 
subtitles, chapters, subchapters and sections. The codified Dental Practice Act is now 
contained in Title 3: Health Professions, Subtitle D. Dentistry, Chapters 251 - 266.  

Additionally, SB 964, SB 1906, and SB 524 made significant amendments to the 
Dental Practice Act. SB 964 amended the DPA to modify licensure procedures for 
dentists and dental hygienists and made technical changes to the law governing those 
occupations. SB 964 also established regulations for the disclosure of a patient's dental 
records and placed the Dental Hygiene Advisory Committee under the Texas Sunset 
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Act. Senate Bill 1906 amended the DPA at article 4549-2, confidentiality of dental 
patient records, with certain exceptions. Senate Bill 524 amended the DPA at articles 
4548h, 4549 and 4550, allowing for public disclosure of certain disciplinary actions of the 
SBDE, including warning letters and the issuance of a warning letter among the 
disciplinary actions available to the board.  

A complete bill analysis of SB 964, SB 1906 and SB 524 can be found on 
pages 3 - 14 of this Newsletter.  

Please note that the text of SB 964 and SB 1906 at article 4549-2, Dental 
Privilege; Records of the Dentist, contain similar language with two notable exceptions.  
SB 1906 at Section 5, Exception to Privilege for Certain Proceedings, added subsection 
(f) to state "This privilege does not apply to a grand jury subpoena" and at Section 9, 
Request for Dental Record: Timing; Exception added language to subsection (b) that 
reads ... "except that requests from the board may not be refused". SB 1906 also added 
a clause to SECTION 2, subsection (c) that reads "To the extent of any conflict, this Act 
controls over SB 964, Acts of the 76th Legislature, Regular Session, 1999." 

SBDE staff is in the process of incorporating the new codified version of the 
Occupations Code, Subtitle D. Dentistry as well as the text of SB 964, SB 1906 and SB 
524 into a 6x8 booklet. This new statute will be mailed to each licensee (dentist, dental 
hygienist and dental laboratory) by September 1,1999. PLEASE NOTE: effective 
September 1, 1999, the DPA is no longer article 4543 et seq., but Title 3, Subtitle 
D, Chapters 251 - 266 of the Occupations Code and all references to the Act in 
forms, letters, and other publications should be changed to the appropriate 
section in the Code.  

Our second area of focus will address issues relative to dentists dispensing 
prescription medication for a fee. The SBDE first addressed this concern in the 1996 
edition of the March Newsletter. Since that time however, numerous questions and 
inquiries have prompted the SBDE to once again print that article, the text of which can 
be found on pages 15 - 16 of this Newsletter.  

The third issue addresses continuing education (CE) requirements. Since 
March, 1996, the SBDE through its Newsletter has provided licensees with information 
on continuing education procedures, including CE rules, the list of providers, and audit 
procedures. However, the agency continues to receive voluminous telephone inquiries 
regarding CE requirements. Pages 17 - 18 of this Newsletter contain information 
outlining (1) audit procedures in general, and (2) the penalties involved for non
compliance. Please read this information carefully.  

And, finally, there have been personnel changes to the organization of staff 
within the State Board of Dental Examiners.  

On June 4, 1999, the Board appointed Jeffry R. Hill as the new Executive 
Director for this agency. Other organizational changes made include Mei Ling 
Clendennen as the Assistant Executive Director, effective June 16, 1999, and Frank 
Walker as General Counsel, effective June 15, 1999.
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ANAYLSIS OF SENATE BILL 964

Senate Bill 964 amended the Dental Practice Act to modify licensure procedures for 
dentists and dental hygienists and made technical changes to the law governing those 
occupations. SB 964 also established regulations for the disclosure of a patient's dental 
records and placed the Dental Hygiene Advisory Committee under the Texas Sunset 
Act.  

SECTION BY SECTION ANALYSIS 

SECTION 1, Amends Article 4543a, Appointment, Qualifications 

Sections 3(a) and (b), to prohibit an officer, employee, or paid consultant of a Texas 
trade association in the field of health care or such a person's spouse from being a 
member or employee of the State Board of Dental Examiners (board) if the person is 
exempt from the state's position classification plan or is compensated at or above the 
amount prescribed by the General Appropriations Act for B9, rather than step 1, salary 
group 17, of the position classification salary schedule.  

SECTION 2. Amends Article 4544, Examination for Licensure to Practice Dentistry 

Section 1. Requires each person applying for a license, rather than an examination, to 
pay to the board an application fee set by the board. Requires the board to have the 
written portion of the board's jurisprudence examination validated by an independent 
testing professional. Redesignates Subsection (b) to (e).  

Section 2. Provides that if the board contracts with an independent or regional testing 
service, this section does not apply. Requires the contract with the independent or 
regional testing service to provide for notification of results as provided by Subsection 
(a) of this section.  

.Deletes text regarding>,provisions authorized to be in the board's rules and regulations 
regarding licensure requirements for foreign and non-accredited dental school 
graduates.  

Section 3. Redesignated from Section 4.  

Section 4. Redesignated from Section 5. Requires the board, by rule, to require a 
licensee to complete at least 12 hours of continuing education for each annual 
registration period, as a prerequisite to renewal for a subsequent annual period, rather 
than 36 hours for each three year period.
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SECTION 3. Amends Article 4545, Qualifications of Applicants

Requires each applicant for a license to practice dentistry to present specific proof of 
graduation.  

SECTION 4. Amends Article 4545a, Licensure by Credentials 

Section 1(a) requires the board, upon payment by the applicant of a fee set by the 
board, to grant a license to practice dentistry to any reputable dentist or a license to 
practice dental hygiene to any reputable dental hygienist 

SECTION 5. Amends Article 4547a, Aid to the Board 

Provides the board to have power and authority to appoint such committees, dentists, 
and hygienists to aid the board to carry out its duties as it deems necessary.  

SECTION 6. Amends Article 4548d, Shall Exhibit Annual Registration Certification 

Requires any person authorized to practice dentistry or dental hygiene, in this state to 
place the person's current registration certificate, rather than license, on exhibition in 
each office where the dentist or dental hygienist provides dental services. Authorizes the 
dentist or dental hygienist to display a duplicate of.the original registration certificate 
obtained from the board for a duplicate certificate fee set by the board if the person 
provides dental services at more than one location. Prohibits a person from doing any 
operation in the mouth of a patient, or treating any lesions of the mouth or teeth, without 
having the registration certificate, rather than license, exhibited.  

SECTION 7. Amends Article 4548e, Use of Trade Name 

To authorize any person, corporation, company, or association to use a corporation, 
company, association, or trade name provided that each patient shall be given the name 
of the treating dentist in writing, prior to or after each office visit.  

SECTION 8. Amends Article 4548g, Unprofessional Conduct 

Provides that soliciting business by means of oral communications constitutes 
unprofessional conduct.  

SECTION 9. Amends Article 4549, Refusal to Examine or Issue License: Judicial 
Suspensions and Revocations 

Section 1. Requires the board to have authority to refuse to issue a license by 
examination to a dental or dental hygiene applicant for certain causes.
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Section 2. Amends the definition of addiction and intoxication to provide that a holder of 
a dental or dental hygiene license who is found to be addicted to or is habitually 
intemperate in the use of alcoholic beverages or drugs or has improperly obtained, 
possessed, used, or distributed habit forming drugs or narcotics, has violated the Dental 
Practice Act.  

Section 3. Entitles the person to a hearing if the board proposes to refuse to issue a 
license by examination to a dental or dental hygiene applicant.  

SECTION 10. Amends Article 4549-1.1, Subpoena Power 

Provides that jurisdictions for a suit to enforce an State Board of Dental Examiners 
subpoena is vested in Travis County District Court only.  

SECTION 11. Amends Article 4549-2, Dental Privilege; Records of the Dentist 

Section 1. DEFINITIONS. Defines "board," "dental record," "dentist," "patient," and 
"privilege." 

Section 2. SCOPE OF PRIVILEGE. Provides that the following information is privileged 
and prohibits it from being disclosed except as provided by this article: a 
communication between a dentist and a patient that relates to a professional service 
provided by the dentist and a dental record. Establishes that this privilege applies 
regardless of when the patient received the professional service from the dentist.  

Section 3. HOLDER OF PRIVILEGE. Provides that the. patient is the holder of the 
privilege. Authorizes a person authorized to act on the patient's behalf, a dentist acting 
on the patient's behalf, or the agent or employee of one of those persons to claim the 
privilege on the patient's behalf. Establishes that a person's authority to claim the 
privilege is presumed in the absence of evidence to the contrary.  

Section 4. CONSENT TO DISCLOSURE OF PRIVILEGED INFORMATION. Authorizes 
a person to disclose privileged information if the patient consents to the disclosure.  
Provides that consent to the disclosure must be in writing and signed by the patient, a 
parent or legal guardian if the patient is a minor, a legal guardian of the patient of the 
patient has been adjudicated incompetent to manage the patient's personal affairs, an 
attorney ad litem, or a personal representative of the patient if the patient is deceased.  
Establishes that the consent must specify the information covered by the release, the 
person to whom the information is to be released, and the purpose for the release.  
Authorizes a person to withdraw consent by notifying in writing the person who 
maintains the information. Provides that withdrawal of consent does not affect 
information disclosed before the written notice of the withdrawal was delivered.  

Section 5. EXCEPTION TO PRIVILEGE FOR CERTAIN PROCEEDINGS.  
(a) Establishes that the privilege does not apply in a court or administrative proceeding 
if the proceeding is brought by the patient against a dentist, if the disclosure is relevant
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to a claim or defense of the dentist, or if the proceeding is brought to collect on a claim 
for dental services rendered to the patient.  

(b) Provides that the privilege does not apply to the disclosure of a dental record to the 
board in a disciplinary investigation or proceeding against a dentist conducted under the 
Dental Practice Act or the disclosure of the record in a criminal investigation or 
proceeding against a dentist in which the board is participating or assisting by providing 
a record obtained from the dentist.  

(c) Prohibits the board from revealing the identity of a patient whose dental record is 
disclosed under Subsection (b).  

(d) Establishes that privileged information is discoverable in a criminal prosecution if the 
patient is a victim, witness, or.defendant and the court rules, after an in camera review, 
that the information is relevant for discovery purposes.  

(e) Provides that privileged information is admissible in a criminal prosecution if the 
patient is a victim, witness, or defendant and the court, after an in camera review, rules 
that the information is relevant.  

Section 6. EXCEPTION TO PRIVILEGE FOR CERTAIN DISCLOSURES BY DENTIST.  
(a) Establishes that the privilege does not apply to the disclosure of information by a 
dentist to a governmental agency if the disclosure is required by another law and the 
agency agrees to maintain the identity of the patient as confidential. Provides that the 
privilege does not apply to disclosure by a dentist to medical. or law -enforcement 

personnel, if the dentist determines that it is likely that imminent physical injury to the 
patient, dentist, or others or immediate mental or emotional injury to the patient will 
occur. Establishes that the privilege does not apply to disclosure by a dentist to a 
person in relation to a management or financial audit, program evaluation,.or research if 
the person agrees to maintain the confidentiality of the patient's identity. Provides that 
the privilege does not apply to disclosure by a dentist to a person involved in the 
payment, or collection of fees for services rendered by a dentist or another dentist or 
other person who participates in the diagnosis, evaluation, or treatment of the patient.  

(b) Prohibits a person who- receives information as a person. in relation to a 
management or financial audit, program evaluation, or research from disclosing the 
patient's identity in writing.  

(c) Authorizes a record reflecting a charge or specific service to be disclosed only when 
necessary in the collection of fees for a service provided by a dentist, professional 
association, or other entity qualified to provide or arrange for a service.  

Section 7. EXCEPTION TO PRIVILEGE FOR CERTAIN LEGISLATIVE INQUIRIES.  
Authorizes a state hospital or state school to disclose.a dental record if the hospital or 
school created, the record, an inquiry authorized by the legislature requests the 
information, and the entity receiving the record agrees not to disclose a patient's 
identity.
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Section 8. LIMIT ON DISCLOSURE. Authorizes a person who receives privileged 
information to disclose the information to another person only to the extent consistent 
with the purpose for which the information was obtained.  

Section 9. REQUEST'FOR DENTAL RECORD: TIMING; EXCEPTION.  
Requires a dentist to disclose a dental record within a specific time frame if disclosure is 
authorized. Authorizes a dentist to refuse to disclose the requested record if the dentist 
determines that providing the information would be harmful to the physical, mental, or 
emotional health of the patient. Requires the dentist, on such a determination, to notify 
the person requesting the record and to explain why the information would be harmful.  
Authorizes the person requesting the record to challenge the dentist's refusal in court.  
Authorizes the court to order the disclosure of the record and to award costs and 
attorney's fees if the court determines that the dentist made the refusal in bad faith.  
Requires a dentist to redact privileged information about another person in disclosing a 
record. Authorizes a.dentist to charge a certain reasonable fee for providing a 
record.  

Section 10. TRANSFER OF DENTAL RECORDS.  
Requires records of the diagnosis made and the treatment performed for' and on a 
dental patient-to be the property of the dentist who performs the dental service and may.  
not be sold, pledged as collateral, or otherwise transferred to any person other than the 
patient unless the transfer of records as may be adopted by the board. Requires 
nothing herein to prevent the voluntary submission of records of insurance companies 
for the purpose of determining when consent for the disclosure has been granted under 
Section 4 of this article.  

SECTION 12. Amends Article 4550, Records of the Board 

Section 1.. Requires the board to keep records in' which shall be registered the name 
and permanent address, rather than residence, and place of business of all persons 
authorized to practice dentistry, dental hygiene, and such other professions or 
businesses under its jurisdiction as provided by law. Requires eachperson registered 
with the board to timely notify the board in writing of any change in address, employers, 
or laboratory owners.  

Section 2. Provides that it is not a violation of this section'for. the 'board to share 
investigation files and records with a local, state, or federal' law enforcement agency.  
Deletes existing text regarding a joint investigation.  

SECTION 13. Amends Section 1, Article 4550a,.Application, Fund, and Secretary 
or Director 

Requires persons holding a dental license or dental hygienist license issued by the 
board to annually apply and to be registered as such practitioners with the board on or 
before the expiration date of the license, rather than March 1st of each 'calendar year.  
Requires a person holding a dental or dental hygienist license to attach to the
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application proof that the applicant.has successfully completed a current course in CPR 
given or approved by the American Heart Association or American Red Cross.  

SECTION 14. Amends Article 4550a, Application, Fund, and Secretary or Director 

Sections 2(c), (d), (e), and (h), to authorizea person to renew the person's license or 
certificate by paying to the board the required renewal fee and a fee that is one-half of 
the application fee, rather than one-half of the examination fee, for the license or 
certificate. Deletes an exception to the prohibition of a person from renewing the 
person's license or certificate if it has been expired for one year or longer. Deletes text 
regarding prorating license fees.  

SECTION 15. Amends Section 4(i), Article 4550a, Application, Fund, and 
Secretary or Director 

Requires the board to develop and implement policies that provide the public with a 
reasonable opportunity to appear before the board and to speak on any issue under the 
jurisdiction of the board, except to the extent that a communication would be ex parte 
under any provision of law.  

SECTION 16. Amends Subsection (a), Article 4550c, Increase in Fees 

Clarifies language that an applicant pays an "application fee" to the SBDE and not an 
"examination fee".  

SECTION 17. Amends Article 4551a, Persons Regarded as Practicing Dentistry 

To authorize rules adopted by the board addressing specific prohibitions to prohibit a 
dentist from engaging in contracts that allow a person who is not a dentist to influence or 
interfere with the exercise of a dentist's independent professional judgment. Prohibits 
rules adopted by the board from precluding a dentist's right to contract with a 
management service organization. Requires rules affecting contracts for provision of 
management services to have the same application both to dentists contracting with 
management service organizations and to dentists otherwise contracting for such 
services.  

SECTION 18. Amends Article 4551 b, Exceptions 

Section (10) provides an exemption from the act to a dental hygiene student in a 
CODA/ADA accredited program operated by an institute of. higher education and under 
the general supervision of a dentist and supervision of a demonstrator or teacher who is 
a faculty member.
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Section (12) provides an exemption from the act to a dental hygienist licensed by 
another state or foreign country who performs clinical procedures for 
professional/educational demonstration only, provided the dental hygienist has first 
obtained a temporary license from the SBDE.  

Section (13) provides an exemption from the act to a dental hygienist who is a faculty 
member of a dental or dental hygiene school while practicing dental hygiene only and in 
strict conformity with laws regulating dental. hygiene.  

Section (14) provides an exemption from the act to a dentist enrolled in remedial training 
programs (CODA/ADA) while enrolled in the program.  

Section (15) provides an exemption from the act to a dental hygienist enrolled in 
remedial training programs (CODA/ADA) while enrolled in the program and in strict 
conformity with laws regulating dental hygiene.  

Section (16) provides an exemption from the act to a dentist who is not licensed in this 
state and who is a candidate enrolled to take the dental clinical examination offered by 
the Western Regional Examining Board 

Section (17) provides an exemption from the act to a dental hygienist who. is not 
licensed in this state and who is a candidate enrolled to take the dental hygiene clinical 
examination offered by the Western Regional Examining Board and in strict conformity 
with the laws regulating dental hygiene.  

Section (18) provides an exemption from the act to a dentist whose license is in retired 
status or who is licensed in another state and is attending a certain continuing education 
program (CODA/ADA).  

Section (19) provides an exemption from the act to dental hygienist whose license is in 
retired status or who is licensed in another state and is attending a certain continuing 
education program (CODA/ADA)and in strict conformity with laws regulating dental 
hygiene.  

SECTION 19. Amends Article 4551e, Dental Hygienists: Regulation and Licensing 

Section 2. to require each applicant for a license to practice dental hygiene in this state 
to be of good moral character and to have completed at least two full academic years of 
instruction or its equivalent at the postsecondary level.  

SECTION 20. Amends Article 4551e, Dental Hygienists: Regulation and Licensing 

Section 3(b). to require all work performed by a dental hygienist in the practice of 
dental hygiene to be performed in the dental office of the supervising dentist or dentists 
who are legally engaged in the practice of dentistry in this state, or in an alternate 
setting including a school; hospital, state institution, public health clinic, or another 
institution.
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SECTION 21. Amends 4551e, Dental Hygienists: Regulation and Licensing 

Section. 4A (d) to authorize a member of the advisory committee to receive 
reimbursement for travel, expenses, including expenses for meals and lodging.  

SECTION 22. Amends Article 4551e, Dental Hygienists:Regulation and Licensing 

Section (5) to require all applicants for licensure, to pay to the board an application fee 
set by the board. Requires the board to have the written portion of the board's 
jurisprudence examination validated by an independent testing professional. Requires 
the contract with the independent or regional testing services to provide for notification 
of results if the board contracts with an independent or regional testing service.  
Redesignates Subsection (b) to (g).  

SECTION 23. Article 4551e, Dental Hygienists: Regulation and Licensing 

Section 5A(b) to require the board, by rule, to require a licensee to complete at least 12, 
hours of continuing education for each annual registration period, as prerequisite to 
renewal for. a subsequent annual period, rather than 36 hours for each three-year 
period.  

SECTION.24.. Article 4551e,Dental Hygienists: Regulation and Licensing 

Section 4A amended by adding Subsection (e)to provide that the Dental Hygiene 
Advisory Committee is subject to the Texas Sunset Act. Sets forth standard Sunset 
language.  

SECTION 25. Article 4551f, Dental Technicians and Laboratories: Regulation of 
Acts and Services 

Section .6(c) Authorizes the owner or manager of a dental laboratory to renew an 
expired registration certificate by paying to the board all unpaid renewal fees and a fee 
equal to the amount of the initial fee registration fee if the certificate has been expired 
for more than 90 days but less than one year, rather than two years.  

Section 6(d) Provides that the owner of a dental laboratory registered with the board on 
September 1, 1987 is not required to submit proof that the laboratory has at least one 
certified dental technician employed by and working on the premises of the laboratory if, 
among other circumstances, the registration of the laboratory has been renewed each 
year, rather than having been continuous since that date, and all registration fees have 
been paid.
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SECTION 26. Article 45511, Civil Immunity Peer Review, Judicial or Grievance 
Committees 

To provide that a part-time employee or person who contracts with the board from being 
liable or subject to certain suits.  

SECTION 27. Article 4544a, Board to Aid in Enforcing Statutes 

Section 2. Repealed 

SECTION 28. Makes application of Section 5(b), Article 4544, V.T.C.S., Section 5A(b), 
Article 4551e, V.T.C.S., and Section (6)(c), Article 4551f, V.T.C.S., as amended by this 
Act, prospective.  

SECTION 29. Effective date: September 1, 1999.
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ANALYSIS OF SENATE BILL 1906

Senate Bill 1906 amended the Dental Practice Act at article 4549-2, confidentiality of dental 
patient records, with certain exceptions.  

SECTION BY SECTION ANALYSIS 

SECTION 1. Amends Article 4549-2, Dental Privilege; Records of the Dentist 

Art. 4549-2. New heading: DENTAL PRIVILEGE; RECORDS OF THE DENTIST 

Section 1. DEFINITIONS.  
Defines "board," "dental record," "dentist," "patient," and "privilege." 

Section 2. SCOPE OF PRIVILEGE.  
Sets forth certain information which is prohibited from being disclosed except as 
provided by this article. Provides that the privilege described by this section applies 
regardless of when a patient received the professional service from the dentist.  

Section 3. HOLDER OF PRIVILEGE.  
Provides that the patient is the holder of privilege. Sets forth certain persons authorized 
to claim a privilege on a patient's behalf. Provides that a person's authority to claim a 
privilege is presumed in the absence of evidence to the contrary.  

Section 4. CONSENT TO DISCLOSURE OF PRIVILEGED INFORMATION.  
Authorizes a person to disclose privileged information, if the patient consents to the 
disclosure as provided in this section. Sets forth certain signatures of a consent for the 
release of privileged information which must be in writing. Sets forth the information 
required to be specified in a consent required under this section. Authorizes a person to 
withdraw consent granted under this section by notifying in writing the person who 
maintains the information. Provides that withdrawal of consent does not affect 
information disclosed before the written notice of the withdrawal was delivered.  

Section 5. EXCEPTION TO PRIVILEGE FOR CERTAIN PROCEEDINGS.  
Sets forth the conditions under which a privilege does not apply in a court or 
administrative proceeding. Sets forth certain dental records to which the privilege does 
not apply. Prohibits the State Board of Dental Examiners (board) from revealing the 
identity of a patient whose dental record is disclosed under Subsection (b) of this 
section. Sets forth the conditions under which privileged information is discoverable.  
Sets forth the conditions under which privileged information is admissible in a criminal 
prosecution.  

Section 6. EXCEPTION FOR CERTAIN DISCLOSURES BY DENTIST.  
Sets forth the conditions under which a privilege does not apply to the disclosure of 
information by a dentist to certain parties under certain conditions. Prohibits a person 
who receives information under Subsection (a) (3) of this section from disclosing a
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patient's identity in writing. Authorizes a record reflecting a charge or specific service 
provided to be disclosed only under certain circumstances.  

Section 7. EXCEPTION TO PRIVILEGE FOR CERTAIN LEGISLATIVE INQUIRIES.  
Sets forth the conditions under which a state hospital or state school may disclose a 
dental record.  

Section 8. LIMIT ON DISCLOSURE.  
Authorizes a person who receives privileged information to.disclose the information to 
another person only to the extent consistent with the purpose for which the information 
was obtained.  

Section 9. REQUEST FOR DENTAL RECORD: TIMING; EXCEPTION.  
Requires a dentist to disclose a dental record within a reasonable period after it is 
requested but not later than a certain date, if disclosure of a dental record is authorized 
under this article. Authorizes a dentist to refuse to disclose the requested record, if the 
dentist determines that providing the information would be harmful to the physical, 
mental, or emotional health of the patient. Prohibits requests from the board from being 
refused. Requires the dentist to notify a person requesting the record and explain why 
the information would be harmful, if the dentist determines that disclosing the- record 
would be harmful. Authorizes a person requesting a record to challenge in court a 
dentist's refusal to disclose the record. Authorizes the court to order the disclosure of 
the record and award costs and attorney's fees incurred by the person to obtain the 
information, if the. court determines that the dentist made the refusal in bad faith.  
Requires a dentist to redact privileged information about another person, in disclosing a 
dental record under this section. Authorizes a dentist to charge a reasonable fee for 
providing a dental record under this section. Provides that for purposes of this 
subsection, a fee established under Section 241.154, Health and Safety Code, is a 
reasonable fee.  

Section 10. TRANSFER OF DENTAL RECORDS.  
Requires records of the diagnosis made and the treatment performed for and on a 
dental patient to be the property of the dentist who performs the dental service and may 
not be sold, pledged as collateral, or otherwise transferred to any person other than the 
patient unless the transfer is made in compliance with this article and rules relating to 
the transfer of records as may be adopted by the board. Requires nothing herein to 
prevent the voluntary submission of records of insurance companies for the purpose of 
determining when consent for the disclosure has been granted under Section 4 of this 
article.  

SECTION 2.Effective date: September 1, 1999.  
To the extent of any conflict, this Act controls over Senate Bill 964, Acts of the 76th 
Legislature, Regular Session, 1999.  

**********
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ANALYSIS OF SENATE BILL 524

Senate Bill 524 amended the Dental Practice Act at articles 4548h, 4549 and 4550, 
allowing for public disclosure of certain disciplinary actions of the Board of Dental 
Examiners, including warning letters.  

SECTION BYSECTION ANALYSIS 

SECTION 1. Amends Article 4548h, Complaints: Refusing, Revoking, Cancelling 
and Suspending Licenses: 

Subsection (a), Section 2, to include a warning letter among the disciplinary actions 
available to the Board of Dental Examiners (board).  

SECTION 2. Amends Article 4549, Refusal to Examine or Issue License, Judicial 
Suspensions and Revocations.  

Section 2,to issue a warning letter to a licensee or certificate holder.  

SECTION 3. Amends, Article 4550, Records of the Board.  

Section 2, to provide that board records regarding disciplinary actions of the board are.  
not confidential, and provides that issuance of a warning letter is a disciplinary action.  

SECTION 4.  

Effective date of this act is upon passage
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Dispensing Prescriptive Medication 

The March 1996, Newsletter in the Frequently Asked Questions section indicated that 
when dentists dispense prescription medication for a fee they violate the Texas Pharmacy Act.  
That earlier question and answer was intended, and this information is intended as a "heads up" 
to licensees. Neither the law nor thepolicies of either the State Board of Dental Examiners or the 
Texas State Board of Pharmacy have recently changed concerning the matters. In the first two 
weeks after the Newsletter was circulated, the office was flooded with over 150 telephone calls 
from dentists and pharmaceutical salespersons inquiring about the issue. There seemed to be 
three major areas of inquiry. They were: (1) Does the statute really say that? (2) What if I do not 
sell the prescription medication? and, (3) What about samples? 

The Texas Pharmacy Act at Art. 4543a-l, Sec 19 (c) as applicable states: 

"(a) A person may not dispense or distribute prescription drugs unless he is a licensed 
pharmacist, or is authorized by the Act to dispense or distribute prescription drugs...." 

"(c) This Act does not apply to a practitioner licensed by the appropriate'state board who supplies 
his patients with drugs in a manner authorized by state or federal law, and who does not operate a 
pharmacy for the.retailing of prescription drugs." 

"(d) This Act does not prevent a practitioner licensed by the appropriate state board from 
administering drugs. to his patients." 

The definition section of the Act provides, among others, the following: 

1. "Dispense means preparing, packaging, compounding, or labeling for delivery a prescription 
drug or device in the course of professional practice to an ultimate user or his agent by or pursuant to the 
lawful order of a practitioner." 

2. "Distribute means the delivery of a prescription drug or device other than' by administering or 
dispensing." 

3. "Practitioner means a... dentist....  

Since the Act does not authorize a dentist to dispense or distribute prescriptions drugs, a 
dentist may only dispense or distribute prescriptions drugs if he or she is acting within the 
exceptions carved out by statute in Section 19 (c). If a dentist operates a ,pharmacy for the 
retailing of prescription drugs, he or she is exceeding the exception. Unfortunately, the term 
"retailing" is not defined in the Act. But, other statutes and Attorney General's opinions offer some 
assistance in an attempt to extract useful meaning from the statutory language. The Medical 
Practice Act, for example, specifically provides at art. 4495b, Sec 5.09 (a) that a physician may 
supply his or her patients with drugs that are necessary to meet the patient's immediate needs.  
The section also provides that the Medical Practice Act does not permit a physician to operate a 
retail pharmacy without compliance with the Texas Pharmacy Act.  

The term "immediateneeds" is defined in the Medical Board's Rules at Rule 169.2 as 
"The amount of a prescription drug needed for the proper treatment of a patient until access to a 
pharmacy is possible." 

Attorney General White in Opinion MW-410, addressed the question of whether a 
practitioner could dispense drugs for a fee without a pharmacy license. The opinion summary 
states in part:
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"A practitioner" may not practice pharmacy unless he is also licensed as a pharmacist under this 
Act.... A practitioner who dispenses drugs to his own patients from his office and charges a 
separate fee therefore, is engaged in the practice of pharmacy, which he may not do unless 
licensed as a pharmacist." 

The opinion also states, "We believe a physician who charges a separate fee for 
dispensing drugs to a patient for self-medication engages in the retailing of drugs. When a 
physician retails drugs, he is engaging in the practice of pharmacy within the statutory definitions.  
A physician may, however, administer drugs directly to his patients,... and we believe he may 
make a separate charge for so doing without engaging in the practice of pharmacy." 

The answer to the first question is, yes, the statute really does say that. Further, the 
Attorney General, in answering a question from the Texas State Board of Pharmacy, has stated 
his agreement that a practitioner may not, without a pharmacy license, supply patients with 
prescription drugs for a fee. The Texas State Board of Pharmacy also takes the position that if it 
receives a complaint about such a violation, it may investigate; it has done so in the past.  

The question, "If a practitioner gives prescription drugs to his or her patients for self
medication, has the Act been violated?" comes up often since the Act focuses on retailing. A 
dentist who takes the position that his or her patients have been provided with prescription drugs 
at no fee; thus, the Texas Pharmacy Act has not been violated, should be armed with compelling 
evidence to support the position The argument that without a sale, the practitioner remains within 
the Sec 19 (c) exemption apparently has not been tested. On the other hand, the provision of the 
Medical Practice Act mentioned above that allows physicians to supply patients with drugs for 
immediate needs has been reviewed by the Attorney General in JM-304. In the opinion, the 
Attorney General said, "A physician who supplies dangerous drugs or controlled substances to a 
patient under authority of Sec 5.09 (a), article 4495b, V.T.C.S., may not be reimbursed for the cost 
of the product supplied." He pointed out that an exception to a general proscription, operation of a 
pharmacy without a license, should be strictly construed. The point to all this is that even though 
a practitioner who is not acting as a "retail pharmacy" is exempt from the Act, should the Texas 
State Board of Pharmacy or a court pursue an allegation of practicing pharmacy without a license, 
a defense based on making gifts of drugs, may offer scant comfort or protection.  

The third question concerning samples apparently is connected to the idea that drugs 
may be provided to patients at no cost making the transaction similar to distribution of samples.  
Federal and state law allows practitioners to provide patients with samples under certain 
conditions. An explication of those conditions requires more space than is available here. A good 
"rule of thumb" is that drugs provided at no cost to patients as samples must have been provided 
to the practitioner at no cost. In fact, the Medical Board has promulgated a rule that provides that 
samples must be pre-packaged by the manufacturer, marked as samples, and provided to the 
physician at no cost. Thus, even though a practitioner may distribute samples provided by 
manufacturers, products purchased by the practitioner are not comparable to samples, and 
distribution to patients at no cost does not cause the transaction to fall within the statutory 
provisions regarding samples.
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CE AUDIT PROCEDURES 

If your license is selected by the State Board of Dental Examiners (SBDE) for continuing education 
compliance, you will be asked to follow the steps below. All courses must be technical or scientific 
relating to clinical care and endorsed by a Board-approved provider listed in SBDE rule 104.2.  

1. List all courses submitted for review on the form provided.  

2. Attach documentation of course completion for each course listed.  

3. Review renewal form to ensure that all questions have been answered 

and that you have signed it.  

4. Include appropriate licensure fees as indicated on the renewal form. Dental 

hygienists also must attach a copy of their current CPR card.  

5. Return all documents and fees to the SBDE prior to your license's expiration 
date.  

Upon our receipt, your license will be renewed and your continuing education documentation 
audited for compliance. You will receive written notification of the audit results. If you do not meet 
minimum requirements for compliance, the following procedures will occur: 

1. You will receive written notice of deficiency and given 90 days to 'cure'[rule 104(d)]. If cured within 
the 90 day allowance, the audit will be completed and an administrative penalty imposed, as outlined 
below. (rule 107.201) 

* For completion of 18-35 hours, a $500 fine for the first offense and 

$1000 for the second offense 

" For completion of 1-17 hours, a $700 fine for the first offense and 

$1400 for the second offense 

" For 0 hours, a $1000 fine for the first offense and $2000 for the 

second offense 

2. If deficiency is not cured within the 90-day period, the Board will seek revocation of the 

license [rule 104.4(d)].  

The continuing education rules are available for review on our website at www.tsbde.state.tx.us or 
by written request from our office. Please reference the rules if you are unclear about appropriate 
courses, providers, number of hours, or documentation. If you have questions after reviewing the 
rules, you may contact the SBDE's Division of Licensing and Examinations at 512-463-6400.
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ADMINISTRATIVE FINE PROCEDURE 

Board becomes aware that Licensee has failed 
to complete required Continuing Education 

Letter setting out failure and 90day cure period 

Dd Licensee YES 
cure? 

NO

Notice of Hearing before SOAH 
for Revocation

Notice of Hearing be 
am

Letter to License acknowwledging am 

Matter referred to Executive Director 

Executive Director makes report to Board 
regarding violation and penalty 

Board approves report

Licensee notified of Board action and 
amount of fine 

NO Did Licensee 

respond to 

Notice? 

YES 

Does Licensee 

HEARING. accept fine or 

request hearing? 

FINE 

ore SOAH - on violation and Board Order imposing fine is 
ount of fine presented to Board
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