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IMPORTANT! 
This is not a CD-ROM. TexasBarBooks has recently made the transition to 

digital downloads. Turn this card over for instructions on how to download the 
digital version of this title.  
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To download this manual's complete digital product, 
go to the following URL: 

http://www.texasbarcle.com/guardianship-2012/ 

See http://texasbarbooks.net/download-tips/ for 
download and installation tips.



STATE BAR OF TEXAS 

Texas Guardianship Manual, Third Edition 
Instructions for Assembly 

Packing List: 

* One three-ring binder.  

* Behind this instruction sheet, one set of tab dividers and a binder spine-pocket insert 
card.  

* Inside the binder, a heavy plastic page lifter and a shrink-wrapped package containing 
text pages for the manual.  

To Assemble the Manual: 

1. Insert spine-pocket card. Insert the spine card into the spine pocket of the binder.  

2. Insert tab dividers. Insert the tab dividers into the binder behind the heavy plastic page 
lifter.  

3. Insert text. Insert each chapter behind its appropriate tab divider. The first pages in the 
manual, behind the plastic page lifter and before the tab divider for Summary of 
Contents, should be the half-title page through the Preface. There are no contents to place 
behind the tab dividers for reserved chapters 2 and 11-13.  

Digital Product: 

This manual's complete digital product, containing the entire text of the manual in PDF and all 

State Bar of Texas-copyrighted forms as editable text files with selected forms in PDF, can be 
securely downloaded from our Web site. For downloading instructions and more information, 

see the Digital Product Documentation.  

Your Texas Guardianship Manual, Third Edition, is now ready for use. Should you discover 
missing pages or components, send a list of these, together with a label containing your complete 

mailing address, to: 

State Bar of Texas 
TexasBarBooks 
Missing Pages 
P.O. Box 12487 
Austin, Texas 78711-2487 fIAu ARY
(800) 204-2222 ext. 1499 MAR 0 7 '2012 
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Preface

The State Bar of Texas is excited to publish the third edition of the Texas Guardianship 

Manual. Since the first edition was published in 1982, Texas guardianship law has changed 

dramatically, making the need for an updated, user-friendly manual vital to Texas attorneys 

practicing in this area of the law. The goal of the manual remains the same-to provide an 

easily readable reference that addresses situations that commonly arise in a Texas 

guardianship practice.  

The format of the manual should enable the attorney to quickly determine whether 

guardianship is necessary, whether there is a less restrictive alternative, the type of 

proceeding to be filed, and how to proceed once a particular type of guardianship or an 

appropriate alternative has been chosen. Since the appointment of an attorney ad litem is 

required in all guardianship proceedings, guidance has been provided on fulfilling that role.  

The fundamentals of guardianship proceedings are covered; however, the attorney must 

always be alert to unusual aspects of a particular case and refer to appropriate sources for 

answers to questions not addressed in this manual.  

Members of the State Bar of Texas, several Texas judges, and the staff of the TexasBarBooks 

Department of the State Bar have contributed their expertise to this manual over the years.  

The generosity of these individuals in giving of their talents and time to this new edition is 

greatly appreciated. They include Lisa Jamieson, Terry Hammond, and Nathan Griffin.  

Of particular note is the Honorable Steve King, presiding judge of Tarrant County Probate 

Court Number One. Judge King contributed significant time and talent to this most recent 

edition. His experience, insights, and coordination of the various associate editors have been 

invaluable. Also, a special thanks to David Ashmore, Elma Garcia, and Courtney Cavaliere, 

who helped tremendously in preparing this edition. Finally, we would be remiss to not also 

acknowledge James E. Brill, who invented the Texas Probate System-widely used by 

practitioners in this state-and who served as a consultant to the original Texas Guardianship 

Manual, and Sharon B. Gardner, who chaired this committee from 1993 until 2010. They 

have set a high standard for this and all future committees.  

As with any manual, practitioners are encouraged to make sure they apprise themselves of 

statutory changes. The committee anticipates providing timely and useful updates to the 

manual; suggestions for inclusions or revisions are encouraged. They should be directed to 

the TexasBarBooks Department of the State Bar of Texas. It is the committee's hope that the 

Texas Guardianship Manual will become a valuable tool for all Texas guardianship 

practitioners. However, it is not intended to imply that certain suggested actions are practice 

standards or compulsory in all proceedings.  

Sarah Patel Pacheco, Chair

STATE BAR OF TEXAS
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Summary of Contents

A detailed chapter table of contents immediately follows the tab divider for each chapter.  

Digital Product Documentation 

License and limited warranty and instructions for use of the digital version of the 
manual 

Introduction 

Description of the manual and how to use it 

1 Ethics and Professional Conduct 

Discussion of the regulation of lawyers and law practice and accountability for 
professional responsibility, with emphasis on guardianship practice 

[chapter 2 reserved] 

3 Alternatives to Guardianship and Preguardianship Planning 

Practice notes discussing the alternatives to guardianship and related forms 

4 Creating Guardianships 

Practice notes and forms to guide the practitioner in the creation of temporary and 
permanent guardianships 

5 Guardianships of Veterans and Dependents 

Practice notes and related forms concerning the special requirements for the 
administration of veterans benefits 

6 Guardians and Attorneys Ad Litem 

Practice notes and forms relating to the appointment and duties of guardians and 
attorneys ad litem 

7 Notice to Creditors, Inventory, and Safekeeping 

Practice notes and related forms for the initial management of guardianship assets 

8 Administration 

Practice notes and supporting forms providing a thorough discussion of the 
administration of a guardianship
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SUMMARY OF CONTENTS

9 Changing Established Guardianships 

Practice notes and forms for the modification of an established guardianship and the 
creation of management trusts 

10 Litigation 

Practice notes discussing the unique considerations in contested guardianship issues 
with related forms 

[chapters 11-13 reserved] 

14 Final Accounts and Closing Guardianships 

Practice notes and forms for the final settlement and closing of a guardianship
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License and Limited Warranty

Grant of license: The material in the digital product and in the documentation is copyrighted by the 

State Bar of Texas ("State Bar"). The State Bar grants you a nonexclusive license to use this material 

as long as you abide by the terms of this agreement.  

Ownership: The State Bar retains title and ownership of the material in the digital files and in the 

documentation and all subsequent copies of the material regardless of the form or media in which or 

on which the original and other copies may exist. This license is not a sale of the material or any copy.  

The terms of this agreement apply to derivative works.  

Permitted users: The material in these files is licensed to you for use by one lawyer and that law

yer's support team only. At any given time, the material in these files may be installed only on the 

computers used by that lawyer and that lawyer's support team. That lawyer may be the individual 

purchaser or the lawyer designated by the firm that purchased this product. You may not permit other 

lawyers to use this material unless you purchase additional licenses. Lawyers, law firms, and law 

firm librarians are specifically prohibited from distributing these materials to more than one 

lawyer. A separate license must be purchased for each lawyer who uses these materials. For 
information about special bulk discount pricing for law firms, please call 1-800-204-2222, ext. 1402, 

or 512-427-1402. Libraries not affiliated with firms may permit reading of this material by patrons of 

the library through installation on one or more computers owned by the library but may not lend or 

sell the files themselves. The library may not allow patrons to print or copy any of this material in any 

way.  

Copies: You may make a copy of the files for backup purposes. Otherwise, you may copy the mate

rial in the files only as necessary to allow use by the users permitted under the license you purchased.  

Copyright notices should be included on copies. You may copy the documentation, including any 

copyright notices, as needed for reference by authorized users, but not otherwise.  

Transfer: You may not transfer any copy of the material in the files or in the documentation to any 

other person or entity unless the transferee first accepts this agreement in writing and you transfer all 

copies, wherever located or installed, of the material and'documentation, including the original pro

vided with this agreement. You may not rent, loan, lease, sublicense, or otherwise make the material 

available for use by any person other than the permitted users except as provided in this paragraph.  

Limited warranty and limited liability: THE STATE BAR MAKES NO WARRANTIES, EXPRESS OR 

IMPLIED, CONCERNING THE MATERIAL IN THESE FILES, THE DOCUMENTATION, OR THIS AGREE

MENT. THE STATE BAR EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES, INCLUDING THE 

IMPLIED WARRANTIES OF MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PURPOSE. THE 

MATERIAL IN THE FILES AND IN THE DOCUMENTATION IS PROVIDED "AS IS." 

THE STATE BAR SHALL NOT BE LIABLE FOR THE LEGAL SUFFICIENCY OR LEGAL ACCURACY OF 

ANY OF THE MATERIAL CONTAINED IN THESE FILES. NEITHER THE STATE BAR NOR ANY OF THE 

CONTRIBUTORS TO THE MATERIAL MAKES EITHER EXPRESS OR IMPLIED WARRANTIES WITH 

REGARD TO THE USE OR FREEDOM FROM ERROR OF THE MATERIAL. EACH USER IS SOLELY 

RESPONSIBLE FOR THE LEGAL EFFECT OF ANY USE OR MODIFICATION OF THE MATERIAL.
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Texas Guardianship Manual Digital Product

IN NO EVENT SHALL THE STATE BAR BE LIABLE FOR LOSS OF PROFITS OR FOR INDIRECT, SPE
CIAL, CONSEQUENTIAL, OR PUNITIVE DAMAGES, EVEN IF THE STATE BAR HAS BEEN ADVISED OF 
THE POSSIBILITY OF THOSE DAMAGES. THE STATE BAR'S AGGREGATE LIABILITY ARISING FROM 
OR RELATING TO THIS AGREEMENT OR THE MATERIAL IN THE FILES OR IN THE DOCUMENTATION 
IS LIMITED TO THE PURCHASE PRICE YOU PAID FOR THE LICENSED COPYRIGHTED PRODUCT. THIS 
AGREEMENT DEFINES YOUR SOLE REMEDY.  

General provisions: This agreement contains the entire agreement between you and the State Bar 
concerning the license to use the material in the files. The waiver of any breach of any provision of 
this agreement does not waive any other breach of that or any other provision. If any provision is for 
any reason found to be unenforceable, all other provisions nonetheless remain enforceable.
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Texas Guardianship Manual Digital Product

Texas Guardianship Manual (3rd Ed.) Digital Product 2012 

The digital product version of the Texas Guardianship Manual, third edition, contains the entire text of 
the printed manual. If you have questions or problems with this product not covered in the 
documentation available via the URLs below, please contact TexasBarBooks at (800) 204-2222, ext.  
1499, or e-mail books@texasbar.com.  

Additional and Entity Licenses 

The current owner of this manual may purchase additional and entity licenses for the digital product.  
Each additional license is for one additional lawyer and that lawyer's support team only. Additional 
and entity licenses are subject to the terms of the original license concerning permitted users of the 
printed manual and digital product. Please visit http://texasbarbooks.net/additional-licenses/ 
for details.  

Frequently Asked Questions 

For answers to digital product licensing, download, installation, and usage questions, visit 
TexasBarBooks Digital Product FAQs at http://texasbarbooks.net/f-a-q/.  

Downloading and Installing 

Use of the digital product is subject to the terms of the license and limited warranty included in 
this documentation and on the digital product download Web pages. By downloading the digital 
product, you waive all refund privileges for this publication.  

To download this manual's complete digital product, follow the instructions below: 

1. Type http://www.texasbarcle.com/guardianship-2012/ into your browser's address bar and 
press your keyboard's "Enter" key.

TexasBarBooks titles now available for Kindle 

TexasBarBooks Two of TexasBarBooks's most popular

SEA R C1 

To search, type and hit er 

C A T EGO C 2 -7,

titles,. _s,. and 0 

; . & ,~are now available as 

Kindle e-books. As our first two 

publications formatted for Kindle, 

these books mark a new venture b 

TexasBarBooks into helping lawyers 

and consumers in Texas and beyond 

build their digital libraries.
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Texas Guardianship Manual Digital Product 

2. If you are not yet a registered user of TexasBarCLE's Web site, use the "click here" link to 
complete the quick, free registration. Otherwise, simply log in.  

texasbarcle.com V I 
File Edit View Favorites Tools Help 

Favorites 'j Page - Safety- Tools - ,4 .  

TexasBarCLE TexasBarBooks 

Onlne Classroom Login 

Webcast/Pbone0 Before we can COMP ete. 0our request Publication etliarsternw i n ur Sem inars 'ou need to login If ,ou are no = 
Pebicatlent * et, o a eitrnw ts .sml n uc 

Online Library If 0u wantto register ,,ith iseb site cDck here 
Casemaker 

DVID CLE Enter your username (email ad id asswor 
then clck the'Go'button to continue.  

Group Discounts 
Suggested CLE Email Address 

Law Practice Mgmt Password 
Ten Minute Mentor AutomaticTll lo me in the nexttime iisitthis site 

Marketplace 

CLE Search If tou hae forgotten our password click here 

IInternet 100%

3. The initial download Web page should look simlar to the one below.

File Edit View Favorites Tools Help 

Favorites

Online Classroom 

Webcasts 

Seminars 

Publications 

Online Library 

Free Legal Research 

DVD CLE 

Group Discounts 

Suggested CLE 

Law Practice Mgmt 

Ten Minute Mentor 

Marketplace 

CLE Search 

Staff Functions 

Your User Profile 

Your Purchases

Digital Product Registration

CorGratarto'ns! Yo, re a.O'v to donrload the d-gta' prod.c: for

Title of TexasBarBooks Digital Product 

( IJ, Texas bar card number is 00000100 

o I do not have a Texas bar card number.  

O -t tro has an entit. license for this product

See http://texasbarbooks.net/download-tips/ for more download and installation tips.  
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TexasBarBooks Navigational Toolbar 

New with this edition: Preparing forms in your office using this manual's editable text files just got a 

lot easier. With the TexasBarBooks Navigational Toolbar, you now can

0 view or hide the instructions embedded in the word-processing forms; 

O find and highlight the next variable, instruction, or optional text; 

O retain the embedded instructions for viewing while you work on your hard drive but prevent them 

from printing on your hard copies; and 

O delete the embedded instructions entirely on forms you plan to e-mail or file electronically.  

View the video tutorial at http://texasbarbooks.net/tutorials/. (You may also open 

"ToolbarTutorial" in the digital product's "Forms" folder.)

STATE BAR OF TEXAS Doc-5



[Reserved]

0

STATE BAR OF TEXASDoc-6



:I 
O 

C 
C 
0 

z



Z 
O 

F 

2)



Introduction

The Texas Guardianship Manual is more than a form book. It is a practice guide for attorneys in Texas 
who handle guardianship matters. The manual is organized by the logical sequence of events that 
would occur while following a matter from beginning to end. Each chapter contains a detailed table of 
contents; each contains practice notes concerning the topic of the chapter. The forms take up the 
greater part of most chapters. The uniform format of practice notes and forms is designed to enhance 
readability and ready reference and to accommodate easier word-processing use of the forms. Note 
that nothing in this manual is intended to suggest that the matters discussed are compulsory or set prac
tice standards. Rather, this manual offers ideas based on a review of the current state of Texas law and 
recent cases and claims involving attorneys practicing in the guardianship area in Texas.

1 Practice Notes 

The practice notes are short synopses of the law, 
designed to serve as a primer to the very basic 
matters involved in a particular chapter. These 
notes are, at most, black-letter law and do not try 
to resolve questions in controversial areas. For 
the attorney experienced with guardianship mat
ters, these notes should serve as a reminder of 
some of the basics; for the attorney not so expe
rienced, they should provide an orientation to 
the major matters with which the attorney needs 
to be concerned when contemplating a particular 
cause of action.  

Although the notes are not intended as a treatise 
on guardianship matters, they contain much 
important information that must be understood 
before the forms may be used responsibly.  

2 Forms 

The forms were prepared by members of a com
mittee of experts in the guardianship field, and 
great care has gone into their preparation. The 
forms represent the best thinking of the practic
ing attorneys on the committee. Perfection is 
hard to achieve, however, and each attorney 
using these materials must depend on his or her 
own expertise and knowledge of the law; there 
is no substitute in a particular case for the legal 
mind. Thus, care should be taken to ensure that

any form used fits the case and treats the prob
lems of that case.  

1. Optional content 

Within major sections of the text of forms, 

optional paragraphs or items are usually identi
fied by boxed instructions. Because the manual 
can cover only relatively common guardianship 
situations, language needed to address an atypi

cal issue in a particular case may not appear in 
the form. The user must take care both to elimi

nate language appearing in the form that is not 

appropriate for the particular case and to add 
any language needed for the particular case that 

does not appear in the form.  

2. Typeface conventions 

Two typefaces are used in the forms. Material in 
Times Roman (like most of this page) is appro

priate for inclusion in a finished form. In con

trast, Arial type is used for boxed instructions.  

When Arial type is used within the form itself 
(rather than in a box), it appears in boldface for 

emphasis.  

3. Bracketed material 

Several types of bracketed material appear in the 
forms.

STATE BAR OF TEXAS Intr'o-1



Introduction

Choice ofterms. In a bracketed statement such 
as "[he/she]," the user must choose between the 
terms or phrases within the brackets. The 
choices are separated by forward slash marks.  

Optional words. In a phrase such as "Ward 

[and his estate]," the user must determine 

whether to include the phrase "and his estate." 

Substitution of terms. In a bracketed statement 
such as "[name of ward]," the user is to substi
tute the name of the ward rather than typing the 

bracketed material verbatim.  

Instructionsfor use. Material such as 
"[include if applicable: ... ]" and "[set out 
venue facts]" provides instructions for com

pleting the finished form and should not be 
typed verbatim in the document. Bracketed 
instructions at the beginning of almost all the 
forms refer the user to section 3 of this introduc
tion for instructions about composing the cap
tion of the form.  

Subtitles. The titles of some forms are fol
lowed by a bracketed subtitle that is not to be 
typed as part of the form title. In the title "Proof 
of Facts [Minor]," for example, the bracketed 
words simply distinguish the form from another 
similarly titled form in the same chapter for ease 
of reference.  

4. Blank lines 

Signature lines appear as blank lines. Spaces for 
dates, times, and amounts that would be filled in 
after the document is prepared also appear as 
blank lines. (If an actual date, time, or amount 
should be inserted in the form when it is pre
pared, "[date]," "[time]," or "$[amount]" 
appears instead.) 

5. Language in boxes 

Language in boxes is not to be included in the 
finished document but constitutes instructions,

usually either telling the user whether to use the 
form language following the box, describing 
what information should be included at that 
point in the finished document or attached to it, 
or providing cautionary reminders about use of 
the form language.  

6. Form numbers 

Forms are numbered in sequence within each 

chapter. All forms begin with the number of the 
chapter, which is followed by a hyphen and the 
number of the form within the chapter. This sys
tem is used to permit future expansion of any 

chapter without requiring the rearrangement of 
the entire book.  

7. Captions 

An example of the caption that should precede 
the form title is not reprinted in most of the 

forms that require it. Typical case styles are dis
cussed in section 3 below.  

8. Digital product 

The downloadable digital product version of the 
Texas Guardianship Manual contains the entire 
text of the manual as two PDF files (practice 
notes and forms) that are searchable and hyper
linked to allow for easy, rapid navigation to top
ics of interest. Also included are electronic 
versions of all State Bar of Texas-copyrighted 

forms from the manual as editable text files as 
well as printable or downloadable PDF files of 
selected forms linked from the main forms PDF 
file for easy retrieval.  

Applicable Texas and federal case and statute 
citations in the practice notes and forms instruc
tions are linked to case reports and main code 
sections cited via Casemaker online.  

For more information about the digital product 
including usage notes, see the material follow
ing the "Digital Product Documentation" tab.

2 STATE BAR OF TEXAS
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Introduction

3 Captions of Forms 

1. Court designations for caption 
of petition 

Although no statute or rule prescribes the form 
for identifying in the caption the state court in 
which the petition is filed, the court and county 
should be named. If one of several courts may 
hear the case, as in counties with several district 
courts and county courts at law, the caption 
should have a blank on which the clerk can write 
the appropriate number when the petition is 
filed. The court designations set out below are 
recommended for captions.  

District Court 

IN THE DISTRICT COURT 
OF COUNTY, TEXAS 

JUDICIAL DISTRICT

Constitutional County Court 

IN THE COUNTY COURT 
OF COUNTY, TEXAS 

Unnumbered County Court at Law 

IN THE COUNTY COURT AT LAW 
OF COUNTY, TEXAS 

Numbered County Court at Law 

IN THE COUNTY COURT AT LAW 
NUMBER OF 

COUNTY, TEXAS 

2. Appearance of caption 

The generally accepted appearance for captions 
in Texas pleadings has the cause number at the 
top center of the first page, the parties on the 
left, the court designation on the right, and a 
dividing line between the two, as set out below.  
Some counties may reverse the appearance of 
the court and cause number.

No. 00-12345

PAUL PAYNE 
Plaintiff

v.

DON DAVIS 
Defendant

IN THE DISTRICT COURT 

OF TRAVIS COUNTY, TEXAS

345th JUDICIAL DISTRICT

4 Page Numbers 

Page numbers are consecutive for both practice 
notes and forms within each chapter. Practice 
notes begin with the number of the chapter, fol
lowed by the number of the page within the 
chapter. Forms begin with the number of the 
form, followed by the number of the page within 
the form. This system is used to permit revisions

within any chapter without renumbering the 
pages in the remaining chapters.  

5 Corrections and Updates 

In drafting the manual, the members of the com
mittee devoted a great deal of effort to making it 
error free, but it undoubtedly contains some 
errors. We would appreciate your pointing out

STATE BAR OF TEXAS
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Introduction

any errors you find in the manual, as well as any 
revisions you believe are advisable. Please mail 
any corrections or suggestions to the following 
address: 

Director, TexasBarBooks 
State Bar of Texas 
P.O. Box 12487 
Austin, Texas 78711-2487 
books@texasbar.com

Periodic updating of the manual is planned to 
reflect changes in the law. It is also expected 
that, over time, additional topics will be covered 
and the scope of coverage of existing topics will 
be expanded. We welcome your suggestions 
about new topics that you would find helpful.  
Please send your suggestions to the address 
shown above.

STATE BAR OF TEXAS
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Chapter 1 

Ethics and Professional Conduct 

I. Introduction 

1.1 Scope of Chapter................................................................. 1-1 

II. The Profession and Its Regulation 

1.2 The State Bar A ct ................................................................ 1-1 

1.3 State Bar Rules ................................................................ 1-1 

1.4 Texas Rules of Disciplinary Procedure ................................................ 1-1 

1.5 Texas Disciplinary Rules of Professional Conduct ....................................... 1-2 

1.6 American Bar Association's Model Rules of Professional Conduct ......................... 1-2 

1.7 The ACTEC Commentaries ......................................................... 1-2 

1.8 Texas Code of Ethics and Professional Responsibility for Paralegals ........................ 1-3 
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Chapter 1

Ethics and Professional Conduct

I. Introduction

1.1 Scope of Chapter

This chapter generally addresses the oversight 
of attorneys and law practice, accountability for 
professional responsibility, and liability for pro
fessional malpractice in Texas, with emphasis 
on guardianship practice. Probate attorneys

practicing in the area of guardianship must 
address possible competing interests between 
the guardian and the ward. By studying the ethi
cal standards to which attorneys must adhere, 
the attorney may understand and help the client 
understand how to address these concerns.

II. The Profession and Its Regulation

1.2 The State Bar Act

The State Bar is an administrative agency of the 
judicial department. Tex. Gov't Code 

81.011(a). The Supreme Court of Texas exer
cises administrative control over the bar, Tex.  
Gov't Code 81.011(c), and has the power to 
make rules for the conduct of the bar and the 
discipline of its members. Tex. Gov't Code 

81.024. Disciplinary jurisdiction is divided 
into grievance districts. Grievance committees 
in each district investigate any alleged ground 
for discipline of an attorney and take action 
appropriate under the disciplinary rules. Tex.  
Gov't Code 81.072.

1.3 State Bar Rules

Rules governing the State Bar were initially 
adopted by the members of the State Bar of 
Texas and thereafter promulgated by the 
Supreme Court of Texas on February 22, 1940, 
and subsequently amended several times. The 
rules are located in volume 3A of the Texas 
Government Code in title 2, subtitle G, appendix 
A, and may also be found in Texas Rules of

Court-State (West 2010). Article X deals with 
discipline and suspension of attorneys; its con
tents, entitled the Texas Disciplinary Rules of 
Professional Conduct, are discussed in section 
1.5 below.

1.4 Texas Rules of Disciplinary 
Procedure

The Texas Rules of Disciplinary Procedure, 
which are located in volume 3A of the Texas 
Government Code in title 2, subtitle G, appendix 
A-I, and at www.legalethicstexas.com/Ethics
Resources/Rules/Texas-Rules-of
Discipinary-Procedure.aspx, provide these 
sanctions for professional misconduct: disbar
ment; resignation in lieu of discipline; indefinite 
disability suspension; suspension for a term cer
tain; probation of suspension, in which proba
tion may be concurrent with the period of 
suspension, on reasonable terms appropriate 
under the circumstances; interim suspension; 
public reprimand; and private reprimand. See 
Tex. Rules Disciplinary P. R. 1.06Y, reprinted in 
Tex. Gov't Code, tit. 2, subtit. G, app. A-I 
(West 2005 & Supp. 2011).
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The term sanction may also include a require
ment of restitution and the payment of reason
able attorney's fees and direct expenses. Tex.  
Rules Disciplinary P. R. 1.06Y.

1.5 Texas Disciplinary Rules of 
Professional Conduct

The Texas Disciplinary Rules of Professional 

Conduct are located in volume 3A of the Texas 

Government Code in title 2, subtitle G, appendix 

A, article X, section 9, following section 84.004 

of the Government Code. The rules are also 

available at www.legalethicstexas.com/Ethics

Resources/Rules/Texas-Disciplinary-Rules
of-Professional-Conduct.aspx. The disciplin

ary rules are all mandatory. The aspirational 

goals are grouped in the preamble rather than 

intermingled with mandatory rules within the

body of the Code. Substantial commentary after 

each rule provides historical background and 

interpretational guidance.  

Judicial decisions in Texas regarding ethical 

violations are referenced in the annotations to 

the Texas Disciplinary Rules of Professional 

Conduct.  

A member of the State Bar of Texas can request 

a formal ethics opinion from the Professional 

Ethics Committee. To request an opinion, the 

member must submit a written request that 

includes (1) a summary of the background facts 

in the hypothetical situation; (2) the question(s) 

presented; (3) a discussion of applicable author

ity, including the specific disciplinary rules 

involved and relevant case law, prior opinions, 

or opinions from other jurisdictions; and (4) a 

statement that any questions presented are not in 

litigation. The request should be submitted to 

the designated person within the office of the 

chief disciplinary counsel. The ethics opinions 

issued by the Professional Ethics Committee 

provide interpretations of the rules and the 

Texas Code of Professional Responsibility (the 

predecessor to the rules). These ethics opinions

are published in the Texas Bar Journal and are 
available online at www.legalethicstexas.com/ 
Ethics-Resources/Opinions.aspx.  

Informal explanations of the rules may be 
obtained by calling the office of the chief disci
plinary counsel of the State Bar. A consultation 
with a staff member of the disciplinary counsel's 
office may be not only informative but also pro
bative of good faith should a question later arise.  
The telephone number of the attorney ethics line 
is 1-800-532-3947.

1.6 American Bar Association's 
Model Rules of Professional 
Conduct

The text of the Model Rules, approved by the 
American Bar Association House of Delegates, 
can be found online at www.americanbar.org/ 
groups/professional-responsibility/ 
publications/modelrulesof professional_ 
conduct/modelrules of professional_ 
conducttableofcontents.html.

1.7 The ACTEC Commentaries

Unfortunately, neither the Model Rules of Pro

fessional Conduct (MRPC) nor the official com

ments to them are designed to specifically 

address the professional responsibilities of law

yers engaged in trusts and estates practices. The 

MRPC and its official comments primarily 

address areas of practice that are more clearly 

adversarial, and the situations encountered when 

dealing with families in an estate planning or 

disability planning setting typically do not fit 

into this category.  

Recognizing the need to fill this gap, the Ameri

can College of Trusts and Estates Counsel 

(ACTEC) has developed commentaries on 

selected rules to provide much-needed guidance.  

Although the commentaries refer specifically to 

the MRPC, their content is also usually applica-
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ble to the Code of Professional Responsibility, 
which remains in effect in some states and, like 
the MRPC, does not provide sufficient guidance 
to trusts and estates lawyers. The commentaries 
generally seek to identify various ways in which 
common problems can be dealt with, without 
expressly mandating or prohibiting particular 
conduct by trusts and estates lawyers.  

The ACTEC Commentaries may be found 
online at www.actec.org/public/ 
CommentariesPublic.asp.

1.8 Texas Code of Ethics and 
Professional Responsibility 
for Paralegals

The Code of Ethics and Professional Responsi
bility adopted by the board of directors of the 
Paralegal Division of the State Bar of Texas can 
be found online at www.txpd.org.

1.9 Texas Lawyer's Creed

Adopted by the Texas Supreme Court and Texas 
Court of Appeals in 1989, the Texas Lawyer's 
Creed is a mandate to the legal profession that 
goes beyond disciplinary rules and standards.  
The Texas Disciplinary Rules of Professional 
Conduct are cast in terms of "shall" and "shall 
not" and are merely a minimum standard of pro
fessional conduct. The Texas Lawyer's Creed 
recognizes that professionalism requires more 
than mere compliance with these imperatives.  
The Creed addresses an attorney's most impor
tant relationships in his practice of law: the 
attorney and our legal system, the attorney and 
client, the attorney and other lawyers, and the 
attorney and judge.  

The Creed requires an attorney to advise clients 
of the contents of the Creed when undertaking 
representation. The full text of the Texas Law
yer's Creed can be found in Texas Rules of 
Court-State (West 2010).

[Section 1.10 is reserved for expansion.] 

III. Professional Responsibility

1.11 Professional Misconduct

1.11:1 Definitions and Sanctions 

Professional misconduct that subjects an attor
ney to disciplinary action includes violation of a 
disciplinary rule and violation of the barratry 
statute. Tex. Penal Code 38.12.  

On proof of conviction of a felony involving 
moral turpitude or of a misdemeanor involving 
theft, embezzlement, or fraudulent misappropri
ation of money or property, suspension pending 
appeal is mandatory. An attorney who receives 
probation will be suspended rather than dis
barred. Tex. Gov't Code 81.078(b). On proof 
of final conviction, the attorney will be dis-

barred. Tex. Gov't Code 81.078(c); see also 
Tex. Rules Disciplinary P. R. 8.05.  

Moral turpitude is inherently immoral conduct 
that is willful, flagrant, or shameless and that 
shows a moral indifference to the opinion of the 
good and respectable members of the commu
nity. Searcy v. State Bar of Texas, 604 S.W.2d 
256, 258 (Tex. Civ. App.-San Antonio 1980, 
writ ref'd n.r.e.).  

The term misconduct is defined in both the 
Texas Rules of Disciplinary Procedure and the 
Texas Disciplinary Rules of Professional Con
duct. Tex. Rules Disciplinary P. R. 1.06V states 
that professional misconduct includes-
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1. acts or omissions by an attorney, indi

vidually or in concert with another 

person or persons, that violate one or 

more of the Texas Disciplinary Rules 

of Professional Conduct; 

2. attorney conduct that occurs in another 

state or in the District of Columbia 

and results in the disciplining of an 

attorney in that other jurisdiction, if 

the conduct is professional misconduct 

under the Texas Disciplinary Rules of 

Professional Conduct; 

3. violation of any disciplinary or dis

ability order or judgment; 

4. engaging in conduct that constitutes 

barratry as defined by Texas law; 

5. failure to comply with section 13.01 of 

the Texas Rules of Disciplinary Proce

dure relating to notification of an 

attorney's cessation of practice; 

6. engaging in the practice of law either 

during a period of suspension or when 

on inactive status; 

7. conviction of a serious crime or being 

placed on probation for a serious 

crime with or without an adjudication 

of guilt ("Serious crime" means barra

try; any felony involving moral turpi

tude; any misdemeanor involving 

theft, embezzlement, or fraudulent or 

reckless misappropriation of money or 

other property; or any attempt, con

spiracy, or solicitation of another to 

commit any of these crimes. Tex.  

Rules Disciplinary P. R. 1.06Z); and 

8. conviction of an intentional crime or 

being placed on probation for an 

intentional crime with or without an 

adjudication of guilt ("Intentional 

crime" means any serious crime that 

requires proof of knowledge or intent 

as an essential element or any crime 

involving misapplication of money or

other property held as a fiduciary. Tex.  

Rules Disciplinary P. R. 1.06T).  

Tex. Rules Disciplinary P. R. 1.06V.  

Tex. Disciplinary Rules Prof'l Conduct R.  

8.04(a), reprinted in Tex. Gov't Code, tit. 2, 

subtit. G, app. A (West 2005 & Supp. 2011) 
(Tex. State Bar R. art. X, 9), states that an 

attorney shall not

1. violate the disciplinary rules, know

ingly assist or induce another to do so, 

or do so through the acts of another, 

whether or not the violation occurred 

in the course of an attorney-client rela

tionship; 

2. commit a serious crime or commit any 

other criminal act that reflects 

adversely on the attorney's honesty, 

trustworthiness, or fitness as an attor

ney in other respects ("Serious crime" 

means barratry; any felony involving 
moral turpitude; any misdemeanor 

involving theft, embezzlement, or 

fraudulent or reckless misappropria

tion of money or other property; or 

any attempt, conspiracy, or solicitation 

of another to commit any of these 

crimes. Tex. Disciplinary Rules Prof'l 

Conduct R. 8.04(b)); 

3. engage in conduct involving dishon

esty, fraud, deceit, or misrepresenta

tion; 

4. engage in conduct constituting 

obstruction of justice; 

5. state or imply an ability to influence 

improperly a government agency or 

official; 

6. knowingly assist a judge or judicial 

officer in conduct that is a violation of 

applicable rules of judicial conduct or 

other law;
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7. violate any disciplinary or disability 
order or judgment; 

8. fail to timely furnish to the chief disci
plinary counsel's office or a district 
grievance committee a response or 
other information as required by the 
Texas Rules of Disciplinary Proce
dure, unless he in good faith timely 
asserts a privilege or other legal 
ground for failure to do so; 

9. engage in conduct that constitutes bar
ratry as defined by Texas law; 

10. fail to comply with Tex. Rules Disci
plinary P. R. 13.01 relating to notifica
tion of an attorney's cessation of 
practice; 

11. engage in the practice of law when the 
attorney is on inactive status or when 
the attorney's right to practice has 
been suspended or terminated, includ
ing but not limited to situations in 
which an attorney's right to practice 
has been administratively suspended 
for failure to timely pay required fees 
or assessments or for failure to comply 
with article XII of the State Bar Rules 
relating to mandatory continuing legal 
education; or 

12. violate any other Texas laws relating 
to the professional conduct of attor
neys and to the practice of law.  

Tex. Disciplinary Rules Prof'l Conduct R.  
8.04(a).  

The presence of an attorney-client relationship 
is not a necessary element in a charge of a viola
tion of rule 8.04, as it is under many other disci
plinary rules. These forms of misconduct are 
prohibited regardless of whether they involve 
the practice of law.

1.11:2 Examples of Misconduct 

An attorney's attempt to get a client to sign a 
false affidavit was professional misconduct 
under former DR 1-102(A)(3)-(5), and this vio
lation, standing alone, warranted suspension for 
two years, even though it (that is, "attempted 
perjury") might not be a violation of the Penal 
Code. Archer v. State, 548 S.W.2d 71, 76 (Tex.  
Civ. App.-El Paso 1977, writ ref'd n.r.e.); see 
also Searcy v. State Bar of Texas, 604 S.W.2d 
256 (Tex. Civ. App.-San Antonio 1980, writ 
ref'd n.r.e.); Muniz v. State, 575 S.W.2d 408 
(Tex. Civ. App.-Corpus Christi 1978, writ 
ref'd n.r.e.).

1.12 Attorney's Fees

1.12:1 Determination of Proper Fee 

Tex. Disciplinary Rules Prof'l Conduct R. 1.04 
cmt. 1 provides that an attorney in good con
science should not charge or collect more than a 
reasonable fee, but it goes on to acknowledge 
that a standard of "reasonableness" is too vague 
to be an appropriate standard in a disciplinary 
action. The comment then notes that Tex. Disci
plinary Rules Prof'l Conduct R. 1.04(a) adopts, 
for disciplinary purposes only, a clearer stan
dard: The attorney is subject to discipline for an 
illegal or unconscionable fee.  

A fee is unconscionable if a competent attorney 
could not form a reasonable belief that the fee is 
reasonable. The factors set out as guidelines for 
ascertaining the reasonableness of a particular 
fee are

1. the time and labor required, the nov
elty and difficulty of the questions 
involved, and the skill requisite to per
form the legal service properly; 

2. the likelihood, if apparent to the client, 
that the acceptance of the particular 
employment will preclude other 
employment by the attorney;
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3. the fee customarily charged in the 

locality for similar legal services; 

4. the amount involved and the results 

obtained; 

5. the time limitations imposed by the 

client or by the circumstances; 

6. the nature and length of the profes

sional relationship with the client; 

7. the experience, reputation, and ability 

of the attorney or attorneys performing 

the services; and 

8. whether the fee is fixed or contingent 

on results obtained or uncertainty of 

collection before the legal services 

have been rendered.  

Tex. Disciplinary Rules Prof'l Conduct R. 1.04.  

These factors are not exclusive.  

Rule 1.04 has been cited by Texas courts in 

determining the reasonableness of a particular 

fee. See Arthur Andersen v. Perry Equipment 

Corp., 945 S.W.2d 812, 818 (Tex. 1997); 
Braswell v. Braswell, 476 S.W.2d 444, 446 (Tex.  
Civ. App.-Waco 1972, writ dism'd). The Texas 

Supreme Court has held that factors listed in 

rule 1.04 also apply to determine the reasonable

ness of a guardian ad litem's fee. Garcia v. Mar

tinez, 988 S.W.2d 219, 222 (Tex. 1999).  

In a federal court action decided under Texas 

law, a client sued his attorney, alleging that the 

$25,000 fee charged for representation in a 

criminal action was excessive. The Fifth Circuit 

reversed and remanded for the jury to decide 

whether the attorney breached his fiduciary duty 

to the client and whether, in consideration of 

former DR 2-106 and other appropriate factors, 

the fee was clearly excessive. Nolan v. Foreman, 

665 F.2d 738, 741 (5th Cir. 1982).  

According to Tex. Disciplinary Rules Prof'l 

Conduct R. 1.04(c), when the attorney has not 

regularly represented the client, the basis or rate 

of the fee shall be communicated to the client,

preferably in writing, before or within a reason

able time after commencing the representation.  

This practice will not only prevent later misun

derstanding but will also promote good 

attorney-client relations. Many persons who 

desire legal services have had little or no experi

ence with attorney's fees, and therefore the 

attorney should explain fully the reasons for the 

particular fee arrangement.~Careless fee setting 

accounts for a large volume of complaints to 

grievance committees.  

Because of the confidential nature of the 

attorney-client relationship, courts carefully 

scrutinize all contracts for attorney compensa

tion. "There is a presumption of unfairness or 

invalidity attaching to the contract, and the bur

den of showing its fairness and reasonableness 

is on the attorney." Archer v. Griffith, 390 

S.W.2d 735, 739 (Tex. 1964).  

1.12:2 Fee Splitting-Forwarding 
Fee for Client Referral 

The rules allow fee splitting, with some limita

tions. Under Tex. Disciplinary Rules'Prof'l 

Conduct R. 1.04(f), the following conditions 

must be met: 

1. The division is in proportion to the 

professional services performed by 

each attorney or made between attor

neys who assume joint responsibility 

for the representation.  

2. The client consents in writing to the 

terms of the arrangement before the 

time of the association or referral pro

posed. The consent must include (a) 

the identity of all lawyers or law firms 

who will participate in the fee

splitting arrangement, (b) whether fees 

will be divided based on the propor

tion of services performed or by attor

neys agreeing to assume joint 

responsibility for the representation, 

and (c) the share of the fee that each
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attorney or firm will receive or, if the 
division is based on the proportion of 
services performed, the basis on which 
the division will be made.  

3. The aggregate fee does not violate rule 
1.04(a).  

Tex. Disciplinary Rules Prof'l Conduct R.  
1.04(f).  

As always, there is an overarching requirement 
that the aggregate fee is not illegal or unconscio
nable. Tex. Disciplinary Rules Prof'l Conduct 
R. 1.04(a).  

Any agreement that allows an attorney or firm to 
associate other counsel in representing a person, 
or to refer the person to other counsel for repre
sentation, that results in such an association with 
or referral to a different firm or an attorney in a 
different firm must be confirmed by an arrange
ment conforming to rule 1.04(f). Consent by a 
client or prospective client without knowledge 
of the information described above about the 
terms of the arrangement does not constitute a 
confirmation. No attorney may collect or seek to 
collect fees or expenses in connection with any 
such agreement that is not confirmed in that way 
except for the reasonable value of legal services 
provided to the person and the reasonable and 
necessary expenses actually incurred on behalf 
of the person. Tex. Disciplinary Rules Prof'l 
Conduct R. 1.04(g).  

1.12:3 Attorney's Liens 

Nature of Lien: Often attorneys mistakenly 
believe that clients' attempts to dismiss them 
can be denied on an attorney's lien theory.  
Under Tex. Disciplinary Rules Prof'l Conduct 
R. 1.15(a)(3), an attorney who is discharged by a 
client must withdraw from employment. If the 
attorney has spent money on the case without 
being reimbursed or has earned a fee at the time 
of dismissal, he may be able to exercise an attor
ney's lien on the client's properties and papers

still in his possession. Griffith v. Geffen & 
Jacobsen, PC., 693 S.W.2d 724, 728 (Tex.  
App.-Dallas 1985, no writ).  

In Texas, a lien for attorney's fees has a 
common-law rather than statutory basis. To per
fect and maintain the lien, the attorney must 
have actual possession of the client's property 
and must make a demand for payment. Smith v.  
State, 490 S.W.2d 902, 910 (Tex. Civ. App.
Corpus Christi 1972, writ ref'd n.r.e.).  

Assertion of Lien May Be Unethical: 
Retaining a client's property and papers may be 
unethical either because the attorney's lien is 
unenforceable or because enforcement could 

damage or prejudice the former client's legal 
rights. Tex. Comm. on Prof'l Ethics, Op. 411 
(1984); Comm. on Interpretation of the Canons 
of Ethics, State Bar of Tex., Op. 395 (1979).  

Under Tex. Disciplinary Rules Prof'l Conduct 
R. 1.15(d), an attorney withdrawing from repre
sentation must take all reasonable steps to avoid 
foreseeable prejudice to the rights of the client.  
Thus, if assertion of an attorney's lien would 
result in foreseeable prejudice to the client, the 
lien should not be exercised.  

When clients request payment or delivery of 
funds or other property to which they are enti
tled, attorneys have a duty to comply promptly.  
See Tex. Disciplinary Rules Prof'l Conduct R.  
1.15(d). One attorney was suspended from prac
tice for three months for refusing to return a cli
ent's files after repeated requests. Hebisen v.  
State, 615 S.W.2d 866 (Tex. Civ. App.
Houston [1st Dist.] 1981, no writ).  

In Smith, the State Bar of Texas sued to disbar 
an attorney, partially on the basis that he had 
willfully refused to relinquish certain documents 
to his former client after being discharged. The 
attorney finally succeeded, at a second trial, in 
having specific issues and instructions concern
ing an attorney's right to assert a possessory lien 
submitted to the jury. However, the second jury
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also found that he was not asserting such a lien 

but was instead willfully and wrongfully refus

ing to relinquish a client's documents. Smith v.  

State, 523 S.W.2d 1 (Tex. Civ. App.-Corpus 
Christi 1975, writ ref'd n.r.e.).  

In Robinson v. Risinger, 548 S.W.2d 762, 766 
(Tex. Civ. App.-Tyler 1977, writ ref'd n.r.e.), 
the court stated: 

An attorney should not withdraw 

without considering carefully and 

endeavoring to minimize the possible 

adverse effect on the rights of his cli

ent and the possibility of prejudice to 

his client as a result of his with

drawal.... [The attorney should 

give] due notice of his withdrawal, 
suggesting employment of other 

counsel, delivering to the client all 

papers and property to which the cli

ent is entitled, cooperating with 

counsel subsequently employed, and 

otherwise endeavoring to minimize 

the possibility of harm.  

The Fifth Circuit has held that under former DR 

9-102(B)(4) a client has a right to the return of 

papers on request if the attorney cannot claim an 

attorney's lien. The court reasoned that, 

although a client's remedy for an attorney's vio

lation of this right would be a damage action 

sounding in tort, the fact that the client cast the 

violation in terms of breach of contract would 

not preclude damages if the client could prove 

the violation. Nolan v. Foreman, 665 F.2d 738, 

742-43 (5th Cir. 1982). But see Martin v. Tre

vino, 578 S.W.2d 763, 770 (Tex. Civ. App.
Corpus Christi 1978, writ ref'd n.r.e.) (violation 

of former Code of Professional Responsibility 

will not give rise to private cause of action).  

However, in a later decision, this same court 

stated that the appellee might seek recovery in a 

private cause of action against the appellant's 

attorney whose violation of the Code of Profes

sional Responsibility rendered a postjudgment 

settlement agreement void and unenforceable.

Quintero v. Jim Walter Homes, Inc., 709 S.W.2d 
225, 233 (Tex. App.-Corpus Christi 1985, writ 
ref'd n.r.e.).  

1.12:4 Withholding Services Until 
Fee Is Paid 

Late payment or nonpayment of a fee does not 

justify withholding services from a client. If the 

client substantially fails to fulfill an obligation 

to the attorney regarding the attorney's services, 

including an obligation to pay the attorney's fee 

as agreed, the only recourse is to withdraw from 

representation. Tex. Disciplinary Rules Prof'l 

Conduct R. 1.15(b)(5): Before withdrawal is 

proper, the attorney must obtain permission 

from any court before.which he has acted as 

attorney of record for that client and must take 

reasonable steps to avoid foreseeable prejudice 

to the client's rights. These steps include giving 

reasonable warning that the attorney will with

draw unless the obligation is fulfilled, allowing 

time to employ other counsel, surrendering to 

the client all papers and property to which the 

client is entitled, and refunding any advance 

payments of fee not yet earned. Tex. Disciplin

ary Rules Prof'l Conduct R. 1.15(b)(5), (d).  

An attorney may condition acceptance of 

employment on advance payment but may not 

condition completion of legal services on pay

ment of unpaid portions of the fee. A client's 

failure to pay for the attorney s services does not 

relieve the attorney of the duty to perform com

pletely and on time unless the attorney with

draws from representation in a manner that does 

not prejudice the client's legal rights. See Tex.  

Disciplinary Rules Prof'l Conduct R. 1.15.

1.13 Conflicts of Interest

1.13:1 Conflicts between Interests of 
Attorney and Client 

Generally: An attorney has a strong fiduciary 

relationship to the client that precludes any con-
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flict of interest. "The relation of attorney and cli
ent is one of uberrimafides.... The integrity of 
such relationship should be carefully observed 
and scrupulously upheld at all times." Smith v.  
Dean, 240 S.W.2d 789, 791 (Tex. Civ. App.
Waco 1951, no writ).  

Refusing to Accept Employment: If the 
interests of the client and the attorney may con
flict, the attorney must refuse that employment.  
Tex. Disciplinary Rules Prof'l Conduct R. 1.06 
states in part: 

(a) A lawyer shall not represent 
opposing parties to the same lit
igation.  

(b) In other situations and except to 
the extent permitted by para
graph (c), a lawyer shall not 
represent a person if the repre
sentation of that person: 

(1) involves a substantially 
related matter in which 
that person's interests are 
materially and directly 
adverse to the interests of 
another client of the law
yer or the lawyer's firm; 
or 

(2) reasonably appears to be 
or become adversely lim
ited by the lawyer's or law 
firm's responsibilities to 

another client or to a third 
person or by the lawyer's 
or law firm's own inter
ests.  

(c) A lawyer may represent a client 
in the circumstances described 
in (b) if: 

(1) the lawyer reasonably 
believes the representation 

of each client will not be.  
materially affected; and

(2) each affected or poten
tially affected client con
sents to such represent

ation after full disclosure 
of the existence, nature, 
implications, and possible 
adverse consequences of 
the common representa
tion and the advantages 
involved, if any.  

Tex. Disciplinary Rules Prof'l Conduct R.  

1.06(a)-(c).  

The attorney's duty to withdraw because of con
flict also prevails when a court has appointed an 
attorney to represent an indigent client. In Haley 
v. Boles, 824 S.W.2d 796 (Tex. App.-Tyler 
1992, no writ), a trial judge had appointed an 
attorney to represent a criminal defendant. The 
attorney filed a motion to withdraw, alleging 
that a conflict of interest would arise from his 
representation because his law-partner's wife 
was the district attorney. The trial court denied 
the motion, and the attorney filed an application 
for writ of mandamus. In conditionally granting 
the writ, the court of appeals noted that the pro
priety of attorney-spouses representing oppos
ing parties in a criminal case was a case of first 
impression but that, if there is impropriety in 
spouses representing adversaries, the disqualifi
cation extends to the partners and associates of 
the spouse. The court also concluded that there 
was at least the appearance of tension and that 
the appearance of independence of trial counsel 
is diminished in these circumstances. Although 
the court expressly limited its ruling to the rep
resentation of indigent defendants in criminal 
cases by court-appointed counsel, the relevance 
of the case to guardianship practice is apparent 
from the frequent appointment of attorneys to 
act as attorneys ad litem.  

Former Clients: An attorney may permissi
bly acquire an interest adverse to that of a 
former client only on a showing that acquiring 
the interest did not require breaching any confi-
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dence, taking any unfair advantage, or using any 

information acquired in the attorney-client rela

tionship. Waters v. Bruner, 355 S.W.2d 230, 233 
(Tex. Civ. App.-San Antonio 1962, writ ref'd 
n.r.e.).  

In Merrell v. Fanning & Harper, 597 S.W.2d 

945 (Tex. Civ. App.-Tyler 1980, no writ), the 

court held that a law firm had no duty to protect 

a former client's property that was the subject of 

a writ of execution issued to the firm under a 

judgment against the former client for unpaid 

attorney's fees. Because the attorney-client rela

tionship had ended well before the litigation 

began, the firm had no duty to protect the prop

erty sold to satisfy the judgment.  

Acquiring Interest in Litigation: Tex. Disci

plinary Rules Prof'l Conduct R. 1.08(h) states 

that an attorney shall not acquire a proprietary 

interest in the cause of action or subject matter 

of litigation the attorney is conducting for a cli

ent, except that the attorney may acquire a lien 

granted by law to secure the attorney's fee or.  

expenses and contract in a civil case with a cli

ent for a contingent fee that is permissible under 

Tex. Disciplinary Rules Prof'l Conduct R. 1.04.  

The rule is preventive, for it may be violated 

even without a showing that a client has suffered 

actual harm. The rule prohibits attorneys from 

acquiring proprietary interests in the subject 

matter of litigation in order to avoid the possibil

ity of adverse influence on the attorney and 

harm to the client. State v. Baker, 539 S.W.2d 

367, 373 (Tex. Civ. App.-Austin 1976, writ 
ref'd n.r.e.), disapproved on other grounds by 

Cosgrove v. Grimes, 774 S.W.2d 662, 665 (Tex.  
1989). In Baker, the attorney was disciplined for 

purchasing property on the client's behalf at a 

sheriff's sale and thereafter using title to the 

property to secure fees for himself without 

notice to and consent of the client.  

Loans to Clients: Tex. Disciplinary Rules 

Prof'l Conduct R. 1.08(d) provides that an attor

ney shall not provide financial assistance to a

client in connection with pending or contem

plated litigation or administrative proceedings, 

except that an attorney may advance or guaran

tee court costs, expenses of litigation or admin

istrative proceedings, and reasonably necessary 

medical and living expenses, the repayment of 

which may be contingent on the outcome of the 

matter, and an attorney representing an indigent 

client may pay court costs and expenses of liti

gation on behalf of the client.  

Business Ventures with Clients: Tex. Disci

plinary Rules Prof'l Conduct R. 1.08(a) pro

vides that an attorney shall not enter into a 

business transaction with a client unless the 

transaction and terms on which the attorney 

acquires the interest are fair and reasonable to 

the client and are fully disclosed in a manner 

that can be reasonably understood by the client, 

the client is given a reasonable opportunity to 

seek the advice of independent counsel in the 

transaction, and the client consents in writing 

thereto.  

Tex. Disciplinary Rules Prof'l Conduct R.  

1.08(j) defines the term business transactions as 

excluding standard commercial transactions 

between the attorney and the client for products 

or services that the client generally markets to 

others..Tex. Disciplinary Rules Prof'l Conduct 

R. 1.08 cmt. 2 reiterates this exclusion, noting 

that the general prohibition does not apply to 

standard commercial transactions between the 

attorney and client for products or services that 

the client generally markets, such as banking or 

brokerage services, medical services, products 

manufactured or distributed by the client, and 

utilities services. In these transactions the attor

ney has no advantage in dealing with the client, 

and the restrictions in Tex. Disciplinary Rules 

Prof'l Conduct R. 1.08(a) are unnecessary and 

impracticable.  

The rule departs from former DR 5-104(A), 

which forbade an attorney to enter into a busi

ness transaction with a client if they had differ-
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ing interests and if the client expected the 
attorney to exercise his professional judgment to 
protect the client, unless the client consented 
after disclosure. The rule does not refer to the 
exercise of the attorney's professional judgment 
or to the client's expectations. Business transac
tions are flatly prohibited unless the attorney 
strictly complies with Tex. Disciplinary Rules 
Prof'l Conduct R. 1.08(a), which appears to 
require written consent of the client regardless 
of his expectations.  

1.13:2 Conflicts of Interest among 
Clients 

Conflicts Created by Multiple Representa
tion: An attorney may not accept or continue 
employment when two or more of the attorney's 
clients might have interests that are conflicting, 
inconsistent, diverse, or otherwise discordant.  
Lott v. Ayres, 611 S.W.2d 473, 476 (Tex. Civ.  
App.-Dallas 1980, writ ref'd n.r.e.).  

Tex. Disciplinary Rules Prof'l Conduct R. 1.06 
provides

(a) A lawyer shall not represent 
opposing parties to the same lit
igation.  

(b) In other situations and except to 
the extent permitted by para
graph (c), a lawyer shall not 
represent a person if the repre
sentation of that person: 

(1) involves a substantially 

related matter in which 
that person's interests are 
materially and directly 
adverse to the interests of 
another client of the law
yer or the lawyer's firm; 
or 

(2) reasonably appears to be 
or become adversely lim
ited by the lawyer's or law

firm's responsibilities to 
another client or to a third 

person or by the lawyer's 
or law firm's own inter
ests.  

(c) A lawyer may represent a client 
in the circumstances described 

in (b) if: 

(1) the lawyer reasonably 
believes the representation 
of each client will not be 
materially affected; and 

(2) each affected or poten
tially affected client con
sents to such represent
ation after full disclosure 
of the existence, nature, 
implications, and possible 
adverse consequences of 
the common representa
tion and the advantages 
involved, if any.  

(d) A lawyer who has represented 
multiple parties in a matter shall 
not thereafter represent any of 
such parties in a dispute among 
the parties arising out of the 
matter, unless prior consent is 
obtained from all such parties to 

the dispute.  

(e) If a lawyer has accepted repre
sentation in violation of this 

Rule, or if multiple representa
tion properly accepted becomes 

improper under this Rule, the 
lawyer shall promptly withdraw 
from one or more representa
tions to the extent necessary for 
any remaining representation 
not to be in violation of these 
Rules.  

(f) If a lawyer would be prohibited 
by this Rule from engaging in
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particular conduct, no other 

lawyer while a member or asso

ciated with that lawyer's firm 
may engage in that conduct.  

Tex. Disciplinary Rules Prof'l Conduct R. 1.06.  

An attorney may properly represent both buyer 

and seller in real estate transactions when all 

parties agree after full disclosure of the facts.  

One court held such representation proper under 

these circumstances: The purchasers were satis

fied with the attorney's handling of the original 

transaction; they were aware of the attorney's 

position as trustee; and they understood that as 

trustee he had power to sell the property in case 

of default. Dillard v. Broyles, 633 S.W.2d 636 
(Tex. App.-Corpus Christi 1982, writ ref'd 
n.r.e.), cert. denied, 463 U.S. 1208 (1983).  

Conflicts Created by Prior Representation: 

Tex. Disciplinary Rules Prof'l Conduct R. 1.09 
provides that, without prior consent, an attorney 

who personally has formerly represented a client 

in a matter shall not thereafter represent another 

person in a matter adverse to the former client in 

which the other person questions the validity of 

the attorney's services or work product for the 

former client, or if the representation in reason

able probability will involve a violation of Tex.  

Disciplinary Rules Prof'l Conduct R. 1.05, or if 

it is the same or a substantially related matter.  

The fact that the lawyer has no recollection of 

the initial consultation or the matter disclosed in 

the meeting is of no consequence. The former 

client is entitled to a conclusive presumption 

that he imparted confidences and secrets. In re 

Z.N.H., 280 S.W.3d 481, 485 (Tex. App.
Eastland 2009, no pet.).  

The issue of what constitutes a "substantial rela

tion" in this regard has arisen in some cases. In 

Lott v. Lott, 605 S.W.2d 665, 668 (Tex. Civ.  
App.-Dallas 1980, writ dism'd), the court held 

that an attorney's representation of a husband 

and wife in a personal injury action involving 

the wife's injuries did not preclude his represen-

tation of the wife in a divorce action filed while 
the first suit was pending.  

Similarly, the court did not find a sufficient rela
tion to create a conflict when an attorney repre
sented a clinic in a contract dispute against a 
doctor to whom he had previously given advice 
on the status of an out-of-state divorce decree.  
Braun v. Valley Ear; Nose & Throat Specialists, 
611 S.W.2d 470, 472 (Tex. Civ. App.-Corpus 
Christi 1980, no writ).

1.14 Confidentiality

1.14:1 Confidences and Secrets of 
Clients 

Tex. Disciplinary Rules Prof'l Conduct R. 1.05 
imposes on attorneys the duty to maintain their 
clients' confidences and secrets. The rule is 
couched in terms of "confidential information," 
which includes both "privileged information" 
and "unprivileged client information." "Privi
leged information" is information of a client 
protected by the attorney-client privilege of Tex.  
R. Evid. 503 or by the principles of attorney
client privilege governed by Fed. R. Evid. 501.  
"Unprivileged client information" means all 
information relating to a client or furnished by 
the client, other than privileged information, 
acquired by the attorney during the course of or 
by reason of the representation of the client.  

An attorney may reveal confidential information 
under these circumstances: 

1. When the attorney has been expressly 
authorized to do so in order to carry 
out the representation.  

2. When the client consents after consul
tation.  

3. To the client, the client's representa
tives, or the members, associates, and 
employees of the attorney's firm,
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except when otherwise instructed by 
the client.  

4. When the attorney has reason to 
believe it is necessary to do so in order 
to comply with a court order, a Texas 
Disciplinary Rule of Professional 
Conduct, or other law.  

5. To the extent reasonably necessary to 
enforce a claim or establish a defense 
on behalf of the attorney in a contro
versy between the attorney and the cli

ent.  

6. To establish a defense to a criminal 
charge, civil claim, or disciplinary 
complaint against the attorney or the 
attorney's associates based on conduct 
involving the client or the representa
tion of the client.  

7. When the attorney has reason to 
believe it is necessary to do so in order 
to prevent the client from committing 

a criminal or fraudulent act.  

8. To the extent revelation reasonably 

appears necessary to rectify the conse
quences of a client's criminal or fraud
ulent act in the commission of which 
the attorney's services had been used.  

Tex. Disciplinary Rules Prof'l Conduct R.  
1.05(c).  

An attorney may reveal unprivileged client 
information when the attorney is impliedly 
authorized to do so in order to carry out the rep
resentation or when the attorney has reason to 
believe it is necessary to do so in order to carry 
out the representation effectively, to defend the 
attorney or the attorney's employees or associ
ates against a claim of wrongful conduct, to 
respond to allegations in any proceeding con
cerning the attorney's representation of the cli
ent, or to prove the services rendered to a client, 
or the reasonable value of the services, or both, 
in an action against another person or organiza
tion responsible for the payment of the fee for

services rendered to the client. Tex. Disciplinary 
Rules Prof'l Conduct R. 1.05(d).  

Further, an attorney shall reveal confidential 
information when it clearly establishes that a cli
ent is likely to commit a criminal or fraudulent 
act that is likely to result in death or substantial 
bodily harm to a person, and the revelation of 
the information reasonably appears necessary to 
prevent the client from committing the act. Tex.  
Disciplinary Rules Prof'l Conduct R. 1.05(e).  
An attorney shall also reveal confidential infor
mation when required to do so by Tex. Disci
plinary Rules Prof'l Conduct R. 3.03(a)(2), 
3.03(b), or 4.01(b). See Tex. Disciplinary Rules 
Prof'l Conduct R. 1.05(f). Rules 3.03(a)(2) and 
4.01(b) require an attorney to disclose informa
tion when necessary to avoid assisting a crimi
nal or fraudulent act. Rule 3.03(b) requires 
"reasonable remedial measures, including dis
closure of the true facts" if an attorney has 
offered material evidence and later learns of its 
falsity.  

The rule 1.05 comments note that when death or 
serious bodily harm is likely to result, revelation 
of confidential information is required. In all 
other situations, the attorney's obligation is to 
dissuade the client from committing the crime or 
fraud or to persuade the client to take corrective 
action. When the threatened crime or fraud is 
likely to have the less serious result of substan
tial injury to the financial interests or property of 
another, the attorney is not required to reveal 
preventive information, but may do so. Com
ment 14 notes: 

Although preventive action is permit
ted by paragraphs (c) and (d), failure 
to take preventive action does not 
violate those paragraphs. But see 
paragraphs (e) and (f). Because these 
rules do not define standards of civil 
liability of lawyers for professional 
conduct, paragraphs (c) and (d) do 
not create a duty on the lawyer to
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make any disclosure and no civil lia

bility is intended to arise from the 

failure to make such disclosure.  

The same statement is not made with regard to 

paragraphs (e) and (f).  

1.14:2 Obtaining Confidences 

Recording One's Own Conversations: 

Either of two individuals having a telephone 

conversation may record it without violating the 

Federal Communications Act, 47 U.S.C. 605.  

See Rathbun v. United States, 355 U.S. 107 
(1957). This general rule has been applied to 

conversations between spouses. See Kotria v.  

Kotria, 718 S.W.2d 853 (Tex. App.--Corpus 
Christi 1986, writ ref'd n.r.e.). However, a Texas 

attorney has been publicly reprimanded for 

involving a nonattorney in the installation of a 

device to record telephone conversations of her 

estranged husband. The attorney also engaged in 

third-party recordings of telephone conversa

tions without the knowledge or consent of the 

parties engaged in the conversations. It is noted, 

however, that the.telephone calls did not involve 

any clients. 52 Tex. B.J. 234 (1989).  

The American Bar Association has previously 

taken the position that no attorney should record 

any conversation, whether by tape or other elec

tronic device, without the consent or prior 

knowledge of all parties. ABA Comm. on Ethics 

& Prof'l Responsibility, Formal Op. 337 (1974).  
The former Code of Professional Responsibility 

took a similar position. Except under extraordi

nary circumstances, former Ethical Consider

ations 1-5 and 9-6 prohibited an attorney from 

tape-recording a conversation with another per

son without first informing that person. Comm.  

on Interpretation of the Canons of Ethics, State 

Bar of Tex., Op. 392 (1978) (overruling Ethics 
Op. 84 (1953)).  

But in 2001, the American Bar Association's 

Standing Committee on Ethics and Professional 

Responsibility (the "ABA Committee") with-

drew its Formal Opinion 337 and issued Formal 

Opinion 01-422 (June 24, 2001). In that opinion, 
the ABA Committee ruled that a lawyer may 

record his telephone conversations without dis

closure to other parties to the calls, provided that 

the recording is not in violation of applicable 

law and is not contrary to a representation by the 

lawyer that the conversation is not being 

recorded. The ABA Committee noted that it was 

divided on whether to permit a lawyer to make 

an undisclosed recording of a telephone conver

sation with a client but indicated that such 

recordings were generally inadvisable. In doing 

so, the ABA Committee recognized that there 

are legitimate reasons a lawyer may electroni

cally record conversations with a client or third 

party, including to aid memory, keep accurate 

records, gather information from potential wit

nesses, and to protect the lawyer from false 

accusations. See ABA Comm. on Ethics & 
Prof'l Responsibility, Formal Op. 01-422 
(2001).  

In 2006, the Texas Committee on Professional 

Ethics issued Opinion 575, indicating it did not 
believe that an "undisclosed recording of a tele

phone conversation by a party to the conversa

tion can be termed to involve 'dishonesty, fraud, 

deceit or misrepresentation' within the meaning 

of Rule 8.04(a)(3)." The committee noted that 

because "an undisclosed recording of a tele

phone conversation by a party to the conversa

tion is not a crime under Texas or Federal law, 

there appears to be no other provision of the 

Texas Disciplinary Rules of Professional Con

duct that could be said to be violated by such an 

undisclosed recording." Therefore, it found that 

a Texas attorney's "undisclosed recording of his 

telephone conversation with another person 

should not be held to violate Rule 8.04(a)(3)." 

But the opinion did mandate several qualifica

tions, including (1) recordings of clients should 

be for the "legitimate interest" of the lawyer or 

client, (2) any recordings should be safeguarded 

to protect confidential information, (3) record

ings should not violate the other laws that may
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apply, such as the laws of another state, and (4) 
any recordings should not be contrary to a repre
sentation made by the attorney. If these condi
tions are met, an undisclosed recording of 
telephone conversations by a Texas attorney is 
no longer per se a violation of the Texas Disci
plinary Rules of Professional Conduct. See Tex.  
Comm. on Prof'l Ethics, Op. 575 (2006).  

Recording Conversations to Which One Is 
Not a Party-Federal Regulations: The 
Omnibus Criminal Control Act, at 18 U.S.C.  

2511(1), precludes the interception of a wire, 
oral, or electronic communication. "Intercept" is 
defined at 18 U.S.C. 2510(4) as "the aural or 
other acquisition of the contents of any wire, 
electronic, or oral communication through the 
use of any electronic, mechanical, or other 
device." A review of case law reveals no prece
dent involving application to video cameras, but 
those cameras would arguably constitute a 
mechanical or electronic device.  

Recording Conversations to Which One Is 
Not a Party-State Statutes: The Texas 
Penal Code provides a second-degree felony 
punishment (confinement in the Texas Depart
ment of Criminal Justice for a term of two to 
twenty years and a fine of not more than 
$10,000) for one who "intentionally intercepts, 
endeavors to intercept, or procures another per
son to intercept or endeavor to intercept a wire, 
oral, or electronic communication." Tex. Penal 
Code 16.02(b)(1), (f). The terms intercept, 
oral communication, and wire communication 
have the meanings given them in article 18.20 of 
the Code of Criminal Procedure. Tex. Penal 
Code 16.02(a). The article 18.20 definitions 
are virtually the same as those in the federal act 
(without the references to interstate commerce 
or communications). Tex. Code Crim. Proc. art.  
18.20, 1(1)-(3).  

The Civil Practice and Remedies Code autho
rizes civil action by a party to a communication 
against a person who intercepts, tries to inter-

cept, or employs or obtains another to intercept 
or try to intercept the communication or who 

uses or divulges information he knows or rea

sonably should know was obtained by intercep
tion of the communication. Tex. Civ. Prac. & 
Rem. Code 123.002(a)(1), (2). "Communica
tion" means speech uttered by a person or infor
mation including speech that is transmitted in 
whole or in part with the aid of a wire or cable.  
Tex. Civ. Prac. & Rem. Code 123.001(1).  
"Interception" means the aural acquisition of the 
contents of a communication through the use of 
an electronic, mechanical, or other device that is 
made without the consent of a party to the com
munication. Tex. Civ. Prac. & Rem. Code 

123.001(2).

1.15 Commingling Funds

1.15:1 Keeping Clients' Funds in 
Separate Account 

An attorney must hold funds and other property 
belonging in whole or in part to clients or third 
persons that are in the attorney's possession in 
connection with a representation separate from 
the attorney's own property. These funds must 
be kept in a separate account, designated as a 
"trust" or "escrow" account, maintained in the 
state in which the attorney's office is situated or 
elsewhere with the consent of the client or third 
person. Other client property must be identified 
as such and appropriately safeguarded. The 
attorney must keep complete records of account 
funds and other property and preserve them for 
five years after termination of the representa
tion. Tex. Disciplinary Rules Prof'l Conduct R.  
1.14(a).  

On receiving funds or other property in which a 
client or third person has an interest, an attorney 
must promptly notify the client or third person.  
Except as stated in Tex. Disciplinary Rules 
Prof'l Conduct R. 1.14 or otherwise permitted 
by law or by agreement with the client, an attor
ney must promptly deliver to the client or third
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person any funds or other property that the client 

or third person is entitled to receive and, on 

request by the client or third person, promptly 

render a full account regarding the property.  

Tex. Disciplinary Rules Prof'l Conduct R.  

1.14(b).  

When in the course of representation an attorney 
is in possession of funds or other property in 

which both the attorney and another person 

claim interests, the attorney must keep the prop

erty separate until there is an account and sever

ance of their interest. All funds in a trust or 

escrow account may be disbursed only to those 

persons entitled to receive them by virtue of the 

representation or by law. If a dispute arises con

cerning their respective interests, the attorney 

must keep the portion in dispute separate until 
the dispute is resolved, and the undisputed por

tion must be distributed appropriately. Tex. Dis

ciplinary Rules Prof'l Conduct R. 1.14(c).  

In Archer v. State, 548 S.W.2d 71 (Tex. Civ.  
App.-El Paso 1977, writ ref'd n.re.), the court 

upheld a two-year suspension of an attorney's 
license as a proper sanction for commingling 

funds. The jury found.that the attorney had 

deposited a client's funds in a general business 
account. The court held that a fraudulent, will

ful, or culpable intent was not necessary to 
invoke the suspension and that the client's con

sent did not absolve the attorney from liability.  

The purpose of former DR 9-102, said the court, 

was to guard against loss of a client's funds that 
may occur even with "good intentions." Archer, 

548 S.W.2d at 74.  

1.15:2 Retainer Fees 

Attorneys must distinguish between true retainer 

fees (payments to compensate.an attorney for 
his commitment to provide certain services and 

to forgo other employment opportunities) and 

advance payment retainer fees (advance pay

ments for services to be performed). True 
retainer fees are earned when received and may

be deposited in the attorney's account. Former 
DR 2-110 required the attorney to promptly 
refund an equitable portion of the true retainer 
fee if he was discharged or withdrew before los
ing other employment opportunities. Tex. Disci
plinary Rules Prof'l Conduct R. 1.15(d) merely 
requires an attorney to refund any advance pay
ment of a fee that has not been earned. Retainer 
fees are not mentioned in Tex. Disciplinary 
Rules Prof'l Conduct R. 1.14, but clearly they 
should be used with caution. Nonrefundable 
retainers, though not inherently unethical, pose 
many potential problems and must be used with 
caution. Tex. Comm. on Prof'l Ethics, Op. 431 
(1986). Guardianship fees, including the pay
ment of retainers, are subject to the approval of 
the probate court.

1.16 Advertising

1.16:1 Background 

In Bates v. State Bar ofArizona, 433 U.S. 350 
(1977), the Supreme Court held that it was 
unconstitutional to prohibit attorneys from 
advertising prices charged for uncontested 
divorces, simple adoptions, uncontested per
sonal bankruptcies, changes of name, and rou
tine services, as long as the advertising is not 
false, deceptive, or misleading.  

However, in Florida Bar v. Wentfor It, Inc., 515 
U.S. 618 (1995), the Supreme Court ruled that 
certain restrictions on targeted direct-mail solici
tation imposed by the Florida Bar did not violate 
the First Amendment free-speech guarantees as 
applied to commercial speech. This case further 
refines the "intermediate scrutiny" framework 
applied to regulation of commercial speech and 
upholds the right of state bar associations to 
restrict certain forms of advertising by attorneys.  

1.16:2 Texas Advertising Guidelines 

The following practice notes briefly summarize 
salient parts of the rules adopted by the Supreme
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Court of Texas relating to advertising, but attor
neys planning any form of advertising or solici
tation, including on Web sites, should examine 
the advertising rules closely and direct any 
inquiries to the State Bar of Texas Advertising 
Review Department. A packet of information 
containing the Lawyer Advertising Rules, an 
application form, and other informative materi
als may be obtained from the department, and 
attorneys may seek guidance about interpreta
tions of the rules from department staff. The 
telephone number for the Advertising Review 
Department is 1-800-566-4616.  

Firm Names and Letterhead: Tex. Disciplin
ary Rules Prof'l Conduct R. 7.01(a) prohibits 
the practice of law under a trade name or a name 
that is misleading as to the identity of the attor
neys practicing under the name or under a firm 
name that includes names other than one or 
more of the attorneys in the firm. This rule 
allows use of words such as professional corpo
ration, limited liability partnership, or similar 
designations and allows use of abbreviations for 
the entity. Tex. Disciplinary Rules Prof'l Con
duct R. 7.01(e) prohibits advertising using a 
trade name unless it is in the form authorized 
above and actually used in the firm's letterhead 
and contracts. However, use of the name of a 
deceased or retired partner or predecessor firm 
is not considered misleading. Tex. Disciplinary 
Rules Prof'l Conduct R. 7.01(a) & cmt. 1. If a 
law firm has a multistate practice, letterhead of 
the firm for a Texas office must indicate which 
attorneys listed are not licensed to practice in 
Texas. Tex. Disciplinary Rules Prof'l Conduct 
R. 7.01(b). If an attorney has taken a position 
with the government, the firm may not include 
his name during any substantial period in which 
the attorney is not regularly and actively practic
ing with the firm. Tex. Disciplinary Rules Prof'l 

Conduct R. 7.0 1(c).  

Communications about Services: The rules 
specifically prohibit making or sponsoring false 
or misleading communications about attorneys'

services or qualifications. See Tex. Disciplinary 
Rules Prof'l Conduct R. 7.02. The following 
seven categories of communications are consid
ered false and misleading: 

I. Communications containing material 
misrepresentations of fact or law or 
omitting a fact necessary to prevent 
the statement as a whole from being 
materially misleading. Tex. Disciplin

ary Rules Prof'l Conduct R.  

7.02(a)(1).  

2. Communications that contain any ref
erence in a public media advertise
ment to past successes or results 
obtained unless (a) the attorney served 
as lead counsel in the matter or was 
primarily responsible for the settle
ment or verdict, (b) the client actually 
received the amount involved, (c) the 
reference is accompanied by adequate 
information about the nature of the 
case or matter and the damages or 
injuries the client sustained, and (d) if 
the gross amount received is stated, 
the attorney's fees and litigation 

expenses withheld are also stated. Tex.  
Disciplinary Rules Prof'l Conduct R.  

7.02(a)(2).  

3. Communications that are likely to cre
ate an unjustified expectation about 
the results the attorney can achieve or 
that state or imply that the attorney 
can achieve results by means that vio
-late the law or the disciplinary rules.  
Tex. Disciplinary Rules Prof'l Con
duct R. 7.02(a)(3).  

4. Communications comparing the attor
ney's services with other attorneys' 
services unless the comparison can be 
substantiated with objective, verifiable 
data. Tex. Disciplinary Rules Prof'l 

Conduct R. 7.02(a)(4).
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5. Communications stating or implying 
that the attorney is able to influence 

any tribunal or official improperly or 

on irrelevant grounds. Tex. Disciplin
ary Rules Prof'l Conduct R.  

7.02(a)(5).  

6. Communications in an advertisement 
in the public media or in a solicitation 

communication that designate one or 
more areas of practice unless the attor

ney is competent to practice in those 

areas. Tex. Disciplinary Rules Prof'l 

Conduct R. 7.02(a)(6). (Although an 
attorney is not required to be board 

certified to advertise a specialty, certi

fication is conclusive of an attorney's 

competence as required by Tex. Disci

plinary Rules Prof'l Conduct R.  
7.02(a)(6). Tex. Disciplinary Rules 
Prof'l Conduct R. 7.02(b).) 

7. Communications that use an actor or 

model to portray a client of the attor
ney. Tex. Disciplinary Rules Prof'l 

Conduct R. 7.02(a)(7).  

Prohibited Solicitations and Payments: An 
attorney may not contact, in person or by regu
lated telephone or other electronic means (not 

including the attorney's Web site) that will result 

in live, interactive communication, someone 

(other than a family member) who was not pre
viously a client regarding a particular event or 

series of events when the attorney's objective is 
pecuniary gain. Tex. Disciplinary Rules Prof'l 

Conduct R. 7.03(a), (f). However, an attorney 
employed by a nonprofit organization may con
tact members of the organization for limited pur

poses. Tex. Disciplinary Rules Prof'l Conduct 
R. 7.03(a). Attorneys may not pay referral fees 
to nonattorneys, although they may pay for 

advertising and for the expenses of an attorney 

referral service. Tex. Disciplinary Rules Prof'l 

Conduct R. 7.03(b). Attorneys may not advance 
or offer to advance anything of value to a pro

spective client or other person, except for 

amounts allowed under Tex. Disciplinary Rules

Prof'l Conduct R. 1.08(d) and legitimate referral 

fees. Tex. Disciplinary Rules Prof'l Conduct R.  
7.03(c). An attorney shall not enter into an 

agreement to collect fees in violation of the 

above rules, nor may he accept referrals from an 
attorney referral service unless the service meets 
the requirements of chapter 952 of the Texas 

Occupations Code. Tex. Disciplinary Rules 

Prof'l Conduct R. 7.03(d), (e).  

Advertisements in Public Media: Tex. Disci
plinary Rules Prof'l Conduct R. 7.04 governs 

communications made through the public 

media. Attorneys may list specialties in legal 

directories and legal newspapers, as long as the 
information is not false or misleading. Tex. Dis

ciplinary Rules Prof'l Conduct R. 7.04(a). An 
attorney who advertises in the public media 
must publish or broadcast the name of at least 

one attorney who is responsible for the content 

of the advertisement. Tex. Disciplinary Rules 
Prof'l Conduct R. 7.04(b)(1). Attorneys may 

also advertise that they are, for example, "Board 

Certified, Family Law-Texas Board of Legal 

Specialization" if in fact they are so recognized 
by the Texas Board of Legal Spedialization. Tex.  

Disciplinary Rules Prof'l Conduct R.  

7.04(b)(2)(i). Attorneys may include statements 
that they are members of an organization the 

name of which implies that its members possess 
special competence only if the organization has 

been accredited by the Texas Board of Legal 

Specialization as a bona fide organization that 
admits to membership or grants certification 

only on the basis of objective, exacting, publicly 

available standards that are reasonably relevant 
to the special training or special competence that 

is implied and that are in excess of the level of 

training and competence generally required for 
admission to the bar. Tex. Disciplinary Rules 

Prof'l Conduct R. 7.04(b)(2)(ii). An infomercial 
or comparable presentation must state that it is 

an advertisement both verbally and in writing at 

both the beginning and the end and in writing 

during any portion that explains how to contact 
an attorney or firm. Tex. Disciplinary Rules
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Prof'l Conduct R. 7.04(b)(3). The statements 
required by Tex. Disciplinary Rules Prof'l Con
duct R. 7.04(b) must be displayed conspicuously 
and in easily understood language. Tex. Disci
plinary Rules Prof'l Conduct R. 7.04(c).  

Attorneys may advertise their services in the 
public media either directly or through a public 
relations firm. Tex. Disciplinary Rules Prof'l 
Conduct R. 7.04(d). A particular attorney must 
be responsible for the content of each advertise
ment, so all advertisements must be reviewed 
and approved in writing by the advertising attor
ney or an attorney in the advertised firm. Tex.  
Disciplinary Rules Prof'l Conduct R. 7.04(e) 
cmt. 10. Copies of advertisements and a record 
of where they were used must be retained for 
four years after their last use. Tex. Disciplinary 
Rules Prof'l Conduct R. 7.04(f).  

In advertisements in the public media, a person 
who portrays an attorney whose services are 
being advertised or narrates the advertisement as 
if he were such an attorney must in fact be an 
attorney whose services are being advertised.  
Tex. Disciplinary Rules Prof'l Conduct R.  

7.04(g).  

If contingent fees are advertised, the advertise
ment must state whether the client will be 
required to pay court costs and whether the cli
ent will be responsible for other expenses. If 
specific percentages are disclosed, the advertise
ment must state whether the percentage is calcu
lated before or after the expenses are deducted 
from the recovery. Tex. Disciplinary Rules 
Prof'l Conduct R. 7.04(h).  

If a fee or range of fees is advertised, the attor
ney is expected to honor those prices for the 

period during which the advertisement is 
expected to be in circulation or to be effective or 
for the time stated in the advertisement. How
ever, quoted prices are not expected to be hon
ored for longer than one year. Tex. Disciplinary 
Rules Prof'l Conduct R. 7.04(i).

Tex. Disciplinary Rules Prof'l Conduct R.  

7.04(m) prohibits use of false or misleading slo
gans or jingles in the public media.  

The geographic location of the attorney's princi

pal office must be disclosed. No other office 
may be advertised unless that other office is 
staffed by an attorney at least three days a week 
or the advertisement states the days and times an 
attorney will be at the office or that meetings 
with attorneys will be by appointment only. Tex.  
Disciplinary Rules Prof'l Conduct R. 7.04(j).  

If the rules require that specific items of infor
mation accompany communications about an 
attorney's services, the required items must be 
presented in the same manner as the communi
cation and with equal prominence. Tex. Disci
plinary Rules Prof'l Conduct R. 7.04(q).  

Advertisements on the Internet must display the 
statements and disclosures required by rule 7.04.  
Tex. Disciplinary Rules Prof'l Conduct R.  
7.04(r).  

Additional rules apply to cooperative advertis
ing by attorneys from different firms, referral 
services, and payments for advertising made by 
another attorney. Tex. Disciplinary Rules Prof'l 

Conduct R. 7.04(k), (1), (n)-(p).  

Prohibited Written, Electronic, or Digital 
Solicitations: Tex. Disciplinary Rules Prof'l 
Conduct R. 7.05 pertains to certain written, 
audio, audio-visual, digital media, recorded tele
phone message, or other electronic communica
tions to prospective clients for the purpose of 
obtaining professional employment. This rule 
prohibits an attorney from sending communica
tions that involve coercion, duress, fraud, over
reaching, intimidation, undue influence, or 
harassment; that contain information forbidden 

by Tex. Disciplinary Rules Prof'l Conduct R.  
7.02; that fail to satisfy the requirements of Tex.  
Disciplinary Rules Prof'l Conduct R. 7.04 that 
would apply if the communication were an 
advertisement in the public media; or that con-
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tain a false, fraudulent, misleading, deceptive, or 

unfair statement or claim. Tex. Disciplinary 

Rules Prof'l Conduct R. 7.05(a). The format of a 

written, electronic, or ditigal solicitation com
munication is governed by Tex. Disciplinary 

Rules Prof'l Conduct R. 7.05(b), and require

ments for audio, audio-visual, digital media, 

recorded telephone message, and other elec

tronic communications are governed by Tex.  
Disciplinary Rules Prof'1 Conduct R. 7.05(c).  

All written, audio, audio-visual, digital media, 

recorded telephone message, or other electronic 

communications must be reviewed by the attor

ney and signed or approved by the attorney or 

by an attorney in the firm. Tex. Disciplinary 
Rules Prof'l Conduct R. 7.05(d). A copy of each 
such communication and the dates and places it 
was sent must be retained for four years. Tex.  

Disciplinary Rules Prof'l Conduct R. 7.05(e).  

Communications to family members or to pre
existing clients, communications made at the 

request of the prospective client, communica

tions made without concern for a specific past 

occurrence or event or series of past occurrences 

or events and not concerned with a specific legal 
problem of which the attorney is aware, and 

communications not motivated by the desire for 
employment or the possibility of pecuniary gain 

are exempt from the provisions of Tex. Disci
plinary Rules Prof'l Conduct R. 7.05. Tex. Dis

ciplinary Rules Prof'l Conduct R. 7.05(f).  

Prohibited Employment: Tex. Disciplinary 

Rules Prof'l Conduct R. 7.06 generally prohibits 

an attorney from accepting or continuing 

employment if the employment was procured by 
conduct prohibited by the advertising rules, cer
tain criminal conduct, or barratry.  

Filing Requirements: Tex. Disciplinary 

Rules Prof'l Conduct R. 7.07 establishes a pro

cedure for preapproval of advertising by the 
Advertising Review Committee. A copy of the 

written, audio, audio-visual, digital, or other 

electronic communications, including a repre-

sentative sample of the envelope or other pack

aging to be used, together with an application 

form and a filing fee, must be submitted no later 
than the sending of the communication. Tex.  
Disciplinary Rules Prof'l Conduct R. 7.07(a). A 
copy of an advertisement in the public media in 
the form in which it will appear (for example, 

video, print copy, audiotape), production script 

and other information, time and locations of dis

semination or proposed dissemination, a com
pleted application form, and a filing fee must be 

submitted. Tex. Disciplinary Rules Prof'l Con

duct R. 7.07(b). Requirements for filing with 
regard to a Web site are prescribed in Tex. Disci

plinary Rules Prof'l Conduct R. 7.07(c).  

An attorney may seek an advance advisory opin

ion about compliance of a proposed solicitation 
not less than thirty days before its dissemination.  
An opinion of noncompliance is not binding in a 

disciplinary proceeding, but a finding of compli
ance is binding as to all materials submitted for 

preapproval if the information received in con

nection with the solicitation is true and not mis

leading. The finding of compliance is admissible 

evidence if offered by a party. Tex. Disciplinary 
Rules Prof'l Conduct R. 7.07(d).  

Certain types of communications are exempt 

from the approval process. These advertise

ments, if they contain no false or misleading 
information, include those providing basic infor

mation such as the name, address, electronic 

address, phone numbers, office and telephone 
service hours, and fax numbers of the attorney 

or attorneys in a firm, with a designation such as 
"lawyer" or "law firm"; fields of specialization 

and concentration or practice limitation; dates of 

admission; foreign language ability; acceptance 

of credit cards; identification with group prepaid 
legal plans; and any fee for initial consultation 

or fee schedule. See Tex. Disciplinary Rules 
Prof'l Conduct R. 7.07(e).  

Jurisdiction: Tex. Disciplinary Rules Prof'l 

Conduct R. 8.05 designates who will be subject
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to discipline by the State Bar of Texas for viola
tion of the Texas advertising guidelines. Under 
rule 8.05, in certain cases, an attorney admitted 
in Texas may be disciplined for advertisements 
made in other jurisdictions.

1.17 Attorney as Witness

An attorney who finds it necessary to testify as a 
witness should first consult rule 3.08, which 
provides: 

(a) A lawyer shall not accept or 
continue employment as an 
advocate before a tribunal in a 
contemplated or pending adju
dicatory proceeding if the law
yer knows or believes that the 
lawyer is or may be a witness 
necessary to establish an essen
tial fact on behalf of the law
yer's client, unless: 

(1) the testimony relates to an 

uncontested issue; 

(2) the testimony will relate 

solely to a matter of for
mality and there is no rea

son to believe that 
substantial evidence will 

be offered in opposition to 
the testimony; 

(3) the testimony relates to 
the nature and value of 
legal services rendered in 
the case; 

(4) the lawyer is a party to the 
action and is appearing 

pro se; or 

(5) the lawyer has promptly 

notified opposing counsel 
that the lawyer expects to 
testify in the matter and 
disqualification of the 
lawyer would work sub-

stantial hardship on the 
client.  

(b) A lawyer shall not continue as 
an advocate in a pending adju
dicatory proceeding if the law

yer believes that the lawyer will 
be compelled to furnish testi
mony that will be substantially 
adverse to the lawyer's client, 
unless the client consents after 
full disclosure.  

(c) Without the client's informed 
consent, a lawyer may not act as 
advocate in an adjudicatory 
proceeding in which another 
lawyer in the lawyer's firm is 
prohibited by paragraphs (a) or 

(b) from serving as advocate. If 
the lawyer to be called as a wit
ness could not also serve as an 
advocate under this Rule, that 
lawyer shall not take an active 
role before the tribunal in the 
presentation of the matter.  

Tex. Disciplinary Rules Prof'l Conduct R. 3.08.  

However, disqualification is a severe remedy. In 
re Sanders, 153 S.W.3d 54, 57 (Tex. 2004).  
"Mere allegations of unethical conduct or evi
dence showing a remote possibility of a viola
tion of the disciplinary rules will not suffice" to 
merit disqualification. Spears v. Fourth Court of 
Appeals, 797 S.W.2d 654, 656 (Tex. 1990). The 
party requesting disqualification must demon
strate that the opposing lawyer's.dual role as 
attorney and witness will cause the party actual 
prejudice. Ayres v. Canales, 790 S.W.2d 554, 
558 (Tex. 1990); see also In re Frost, No. 12-08
00154-CV, 2008 WL 2122597 (Tex. App.
Tyler May 21, 2008) (mem. op.). Finally, a law
yer should not seek to disqualify an opposing 
lawyer by unnecessarily calling that lawyer as a 
witness. Tex. Disciplinary Rules Prof'l Conduct 
R. 3.08 cmt. 10.
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[Sections 1.18 through 1.20 are reserved for expansion.] 

IV. Professional Malpractice

1.21 Nature of Legal Malpracticee 
Action

Legal malpractice is typically based on negli

gence because such claims arise from an attor

ney's alleged failure to exercise ordinary care.  

See Cosgrove v. Grimes, 774 S.W.2d 662, 665 
(Tex. 1989); see also Goffney v. Rabson, 56 

S.W.3d 186, 190 (Tex. App.-Houston [14th 
Dist.] 2001, pet. denied) (regardless of labeling, 
claim based on attorney's failure to exercise 

degree of care, skill, and diligence equal to that 

an attorney would commonly possess and exer

cise is legal malpractice claim based on negli

gence). The weight of authority in Texas holds 

that a legal malpractice action is a common-law 

tort arising from an attorney's negligence that 

breaches a duty to represent a client competently 

and that proximately causes damages to the cli

ent. See Woodburn v. Turley, 625 F.2d 589 (5th 

Cir. 1980); Oldham v. Sparks, 28 Tex. 425 
(1866); Gabel v. Sandoval, 648 S.W.2d 398 
(Tex. App.-San Antonio 1983, writ dism'd).  

There is some Texas authority for breach-of

contract malpractice actions based on an attor

ney's breach of agreement to perform legal ser

vices. See Bolton v. Foreman, 263 S.W.2d 618 
(Tex. Civ. App.-Galveston 1953, writ ref'd 

n.r.e.); Kruegel v. Porter, 136 S.W. 801 (Tex.  

Civ. App. 1911), aff'd, 155 S.W. 174 (Tex.  
1913). With the advent of advertising and spe

cialization by attorneys in Texas, the historical 

basis for the courts' reluctance to hold attorneys 

liable on an implied or express warranty theory 

may slowly erode.  

The issue of whether the claims are claims for 

legal malpractice or something else is a question 

of law for the court to determine. Murphy v.  

Gruber, 241 S.W.3d 689, 692 (Tex. App.-

Dallas 2007, pet. denied). For a discussion of the 
differentiation between legal malpractice and 
breach of fiduciary duty, see Gallagher v. Wil
son, No. 2-09-376-CV, 2010 WL 3377787 (Tex.  
App.-Fort Worth Aug. 26, 2010, no pet.).

1.22 Elements of Legal 
Malpractice

1.22:1 Attorney-Client Relationship 
and Duty 

In order to recover for legal malpractice, a plain
tiff must prove four elements, which are

1. the attorney owed a duty of care to the 
plaintiff (generally, this is shown by 
the presence of an attorney-client rela
tionship between the plaintiff and the 
attorney); 

2. the attorney violated that duty; 

3. the attorney's negligence was the 
proximate cause of injury to the plain
tiff; and 

4. damages.  

See Cosgrove v. Grimes, 774 S.W.2d 662, 665 
(Tex. 1989) (citing McKinley v. Stripling, 763 
S.W.2d 407 (Tex. 1989)); see also Alexander v.  
Turtur & Associates, Inc., 146 S.W.3d 113 (Tex.  
2004); Abetter Trucking Co. v. Arizpe, 113 
S.W.3d 503, 508 (Tex. App.-Houston [1st 
Dist.] 2003, no pet.).  

Tex. Disciplinary Rules Prof'l Conduct R. 1.01 
states that an attorney shall not accept or con
tinue employment in a legal matter that he 
knows or should know is beyond his compe
tence unless another attorney competent to han
dle the matter is associated (with the client's
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prior informed consent) or the advice or assis
tance of the attorney is required in an emergency 
and the attorney limits the advice and assistance 
to that which is reasonably necessary under the 
circumstances. The rule further provides that an 
attorney shall not neglect a legal matter 
entrusted to him or "frequently" fail to carry out 
completely the obligations that the attorney 
owes his clients. "Neglect" is defined as inatten
tiveness involving conscious disregard for the 
responsibilities owed a client.  

In Cook v. Irion, 409 S.W.2d 475, 477 (Tex. Civ.  
App.-San Antonio 1966, no writ), disapproved 
on other grounds by Cosgrove, 774 S.W.2d at 
665, the court set out the general duties of an 
attorney in representing a client: 

Ordinarily when an attorney engages 
in the practice of the law and con
tracts to prosecute an action in behalf 
of his client, he impliedly represents 
that (1) he possesses the requisite 

degree of learning, skill, and ability 
necessary to the practice of his pro

fession and which others similarly 
situated ordinarily possess; (2) he 
will exert his best judgment in the 
prosecution of the litigation entrusted 
to him; and (3) he will exercise rea
sonable and ordinary care and dili
gence in the use of his skill and in the 
application of his knowledge to his 
client's cause.  

1.22:2 Negligent Breach of Duty 

Neglect Is Not Negligence: Neglect of a legal 
matter involves indifference and consistent fail
ure to carry out the obligation that the attorney 
has assumed to the client or conscious disregard 
for responsibilities owed the client. Neglect is 
usually evidenced by more than a single act or 
omission. 61 A.B.A. J. 986 (1975) (A.B.A.  
Informal Op. 1273).

Good-Faith Errors in Judgment: The 
"error-in-judgment" rule was substantially 
rewritten in Cosgrove v. Grimes, 774 S.W.2d 

662 (Tex. 1989). Cosgrove initially retained an 
attorney (Bass) to sue for a personal injury claim 
arising from an automobile accident. Bass left 
town and, according to Cosgrove, told Cosgrove 
he had turned the case over to attorney Grimes.  
However, Grimes testified that he first heard of 
the case when Cosgrove came to his office a 
mere five days before the statute of limitations 
was to have run. Cosgrove gave Grimes the 
information about the accident, including its 
location and the person to sue (one Timothy Pur
nell). Grimes testified that he found.Cosgrove to 
be an intelligent man on whom he could rely for 
the basic facts. Suit was filed on the basis of the 
information. It later was discovered that Purnell 
was the passenger, not the driver, and that the 
petition stated the wrong location of the acci
dent. Both the decision of the court of appeals 
(Cosgrove v. Grimes, 757 S.W.2d 508 (Tex.  
App.-Houston [1st Dist.] 1988)) and that of the 
supreme court detail the application of the error
in-judgment rule.  

The rule, commonly known as the good-faith 

defense, has historically excused an attorney for 
any error in judgment if he acted in good faith 
and in an honest belief that the act or advice was 
well founded and in the best interests of the cli
ent. See Cook v. Irion, 409 S.W.2d 475 (Tex.  
Civ. App.-San Antonio 1966, no writ), disap
proved by Cosgrove, 774 S.W.2d at 665, in 
which the plaintiffs' attorneys in a personal 
injury action sued only one of three potential 
defendants. An instructed verdict was granted 
against the plaintiffs after the two-year statute of 
limitations expired. In an appeal from the legal 
malpractice action, the court concluded that the 
good-faith defense applied and that the appel
lants had failed to establish the attorneys' negli

gence.  

The good-faith exception has been applied to an 
attorney's failure to dispose of a client's non-
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vested military retirement benefits in a divorce 

action and to warn him of a possible later parti

tion action based on the unclear law at the time.  

Medrano v. Miller, 608 S.W.2d 781 (Tex. Civ.  
App.-San Antonio 1980, writ ref'd n.r.e.), dis

approved by Cosgrove, 774 S.W.2d at 665. It has 
been held inapplicable in the following disci
plinary proceedings: violating a disciplinary rule 

prohibiting receiving compensation from any

one other than one's client (State v. Baker, 539 

S.W.2d 367 (Tex. Civ. App.-Austin 1976, writ 
ref'd n.r.e.), disapproved by Cosgrove, 774 

S.W.2d at 665); violating disciplinary rules 
against commingling (Archer v. State, 548 

S.W.2d 71 (Tex. Civ. App.-El Paso 1977, writ 
ref'd n.r.e.)); and making false statements that 

suit had been filed and failing to file suit before 

the running of the statute of limitations (Hicks v.  

State, 422 S.W.2d 539 (Tex. Civ. App.

Houston [14th Dist.] 1967, writ ref'd n.r.e.), dis

approved by Cosgrove, 774 S.W.2d at 665).  

A review of the early cases involving the rule 

indicates quite clearly that it has been held to be 

a subjective test. However, Cosgrove mandates 

that the proper standard is the objective exercise 

of professional judgment: 

There is no subjective good faith 

excuse for attorney negligence. A 
lawyer in Texas is held to the stan

dard of care which would be exer

cised by a reasonably prudent 

attorney. The jury must evaluate his 

conduct based on the information the 

attorney has at the time of the alleged 

act of negligence. In some instances 

an attorney is required to make tacti

cal or strategic decisions. Ostensibly, 

the good faith exception was created 

to protect this unique attorney work 

product. However, allowing the attor

ney to assert his subjective good 

faith, when the acts he pursues are 

unreasonable as measured by the rea

sonably competent practitioner stan-

dard, creates too great a burden for 

wronged clients to overcome. The 

instruction to the jury should clearly 

set out the standard for negligence in 

terms which encompass the attor

ney's reasonableness in choosing one 

course of action over another.  

If an attorney makes a decision which 

a reasonably prudent attorney could 

make in the same or similar circum

stance, it is not an act of negligence 

even if the result is undesirable.  

Attorneys cannot be held strictly lia

ble for all of their clients' unfulfilled 

expectations. An attorney who makes 

a reasonable decision in the handling 

of a case may not be held liable if the 

decision later proves to be imperfect.  
The standard is an objective exercise 

of professional judgment, not the 

subjective belief that his acts are in 

good faith.  

Cosgrove, 774 S.W.2d at 664-65. The court then 

specifically disapproved all cases to the con
trary, including Cook, 409 S.W.2d 475; 
Medrano, 608 S.W.2d 781; Baker, 539 S.W.2d 
367; and Hicks, 422 S.W.2d 539. Cosgrove, 774 
S.W.2d at 665.  

No Ensuring Desired Result: The duty to use 

reasonable care, diligence, and skill does not 

include ensuring or guaranteeing the desired 

result. Cosgrove, 774 S.W.2d at 665; Great 

American Indemnity Co. v. Dabney, 128 S.W.2d 

496, 501 (Tex. Civ. App.-Amarillo 1939, writ 
dism'd judgm't cor.).  

1.22:3 Proximate Cause 

To constitute malpractice, the attorney's negli

gent breach of duty must proximately cause the 

client's damages. See Patterson & Wallace v.  

Frazer, 79 S.W. 1077 (Tex. Civ. App. 1904, no 
writ). The two components of proximate cause 

are cause-in-fact and foreseeability. Berly v.
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D&L Security Services & Investigations, Inc., 

876 S.W.2d 179, 182 (Tex. App.-Dallas 1994, 
writ denied). Cause-in-fact means that the attor
ney's acts or omissions were a substantial factor 
in bringing about the injury that would not oth
erwise have occurred. See Two Thirty Nine Joint 
Venture v. Joe, 60 S.W.3d 896, 909 (Tex. App.
Dallas 2001), rev'd on other grounds, 145 
S.W.3d 150 (Tex. 2004). Foreseeability of harm 
means that the attorney could anticipate that his 
actions could injure another. Two Thirty Nine 
Joint Venture, 60 S.W.3d at 909. Foreseeability 
does not require that the attorney anticipate the 
particular injury that eventually occurs. Brown v.  
Edwards Transfer Co., 764 S.W.2d 220, 223 
(Tex. 1988).  

When the client claims that some failure by the 
attorney caused an adverse result in prior litiga
tion, the client must produce evidence from 
which a jury may reasonably infer that the attor
ney's conduct caused the damages alleged.  
Haynes & Boone v. Bowser Bouldin, Ltd., 896 
S.W.2d 179, 181 (Tex. 1995), abrogated by Ford 
Motor Co. v. Ledesma, 242 S.W.3d 32 (Tex.  
2007). Thus, the client must prove that the initial 
suit would have been successful but for the 
attorney's negligence and must show the amount 
that could have been collected on a successful 
judgment. Jackson v. Urban, Coolidge, Pen
nington & Scott, 516 S.W.2d 948, 949 (Tex. Civ.  
App.-Houston [1st Dist.] 1974, writ ref'd 
n.r.e.). Mere conjecture, guess, or speculation is 
not sufficient to establish that the attorney's 
actions proximately caused the client's injury.  
For example, in the 2007 decision of Baker 
Botts v. Cailloux, 224 S.W.3d 723 (Tex. App.
San Antonio 2007, pet. denied), the appellate 
court reversed a trial court judgment in favor of 
the client-plaintiff, finding that causation was 
not proven at trial.  

In Baker Botts, the client was incapacitated and 
her attorney-in-fact sued the law firm and others 
claiming that, but for its actions, the client 
would not have signed a disclaimer. None of the

trial witnesses had any knowledge of the client's 
"true wishes or intentions." See Baker Botts, 224 
S.W.3d at 734. The court held that, at best, any 
assumption of what the client would have done 
is based on nothing more than conjecture. See 

Baker Botts, 224 S.W.3d at 734. Likewise, in 
Longaker v. Evans, 32 S.W.3d 725 (Tex. App.
San Antonio 2000, pet. withdrawn by agr.), the 
appellate court rejected as mere speculation any 
assumption as to the deceased client's motives 
or intent when she terminated a trust whose pro
ceeds would have benefited her son but instead 
went to the brother "advising" her to terminate 
the trust. In Longaker, the court noted that 
"while there is much speculation that the trust 
termination was not the result of [the dece
dent's] free act, there is no competent evidence 
that [the beneficiary] wrongfully influenced or 
otherwise induced [the decedent] to do anything 
she did not otherwise intend to do." Longaker, 
32 S.W.3d at 734. Instead, "all indications are it 
was what [the decedent] wanted and there is no 
evidence of a contrary intent." Longaker, 32 
S.W.3d at 735. In the absence of competent evi
dence demonstrating the deceased client never 
intended to divest her son of the trust assets, the 
court determined that it was improper to make 
that assumption. Longaker, 32 S.W.3d at 734
35. The court therefore held there was no evi
dence of causation or damages. Longaker, 32 
S.W.3d at 734-35.  

Some courts have held that as a general rule, 
expert testimony is needed to prove causation in 
a legal malpractice case. See Turtur & Associ
ates, Inc. v. Alexander, 86 S.W.3d 646, 652 
(Tex. App.-Houston [1st Dist.] 2001), rev'd on 
other grounds, 146 S.W.3d 113 (Tex. 2004); 
Onwuteaka v. Gill, 908 S.W.2d 276, 281 (Tex.  
App.-Houston [1st Dist.] 1995, no writ). When 
a layperson would ordinarily be competent to 
make a determination on causation, however, 
expert testimony is not required. See Turtur, 86 
S.W.3d at 652 (expert testimony not required if 
causal connection is obvious); Arce v. Burrow, 
958 S.W.2d 239, 252 (Tex. App.-Houston
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[14th Dist.] 1997), rev'don other grounds, 997 
S.W.2d 229 (Tex. 1999) (citing Delp v. Douglas, 
948 S.W.2d 483, 495 (Tex. App.-Fort Worth 
1997), rev'don other grounds, 987 S.W.2d 879 
(Tex. 1999)) (adopting rule previously applied 
in medical malpractice cases that expert testi

mony not required in cases where layperson 

competent to determine causation).  

Note, however, that the determination of proxi

mate cause differs in cases of malpractice 

involving the negligent handling of an appeal.  

Although the issue of proximate cause is usually 

a question of fact, the supreme court has deter

mined that in a case of appellate legal malprac

tice it is a question of law. Milhouse v.  

Wiesenthal, 775 S.W.2d 626, 628 (Tex. 1989).  

1.22:4 Client Must Be Damaged 

Amount of Damages: Another essential ele

ment of a malpractice action is that the client 

must sustain damage as a result of the attorney's 

negligence. Fireman's Fund American Insur

ance Co. v. Patterson & Lamberty, Inc., 528 
S.W.2d 67, 69-70 (Tex. Civ. App.-Tyler 1975, 
writ ref'd n.r.e.).  

On proof that the attorney's negligence proxi

mately caused the client's damage, proper 

recovery is the amount the client would have 

recovered from the original defendant. See 

Schlosser v. Tropoli, 609 S.W.2d 255 (Tex. Civ.  
App.-Houston [14th Dist.] 1980, writ ref'd 
n.r.e.) (upholding $100,000 judgment against 
attorney who allowed case to be dismissed for 

want of prosecution). The plaintiff in a legal 

malpractice case must also demonstrate that the 

alleged damages, including attorney's fees, were 

proximately caused by the breach of a duty by 
the defendant. See Judwin Properties, Inc. v.  

Griggs & Harrison, 911 S.W.2d 498, 507 (Tex.  
App.-Houston [1st Dist.] 1995, writ denied).  

In a malpractice action by a husband for the 

attorney's failure to raise the issue of retirement

benefits and secure the benefits for the husband 
at the time of the divorce, the court found that 
the plaintiff had suffered no damage. The hus

band was in no worse position because of the 

subsequent partition of the benefits than he 

would have been if the benefits had been prop

erly divided in the divorce suit eight years 

before. Medrano v. Miller, 608 S.W.2d 781, 784 
(Tex. Civ. App.-San Antonio 1980, writ ref'd 
n.r.e.), disapproved on other grounds by Cos

grove v. Grimes, 774 S.W.2d 662, 665 (Tex.  
1989).  

If the attorney is found liable, any payment col

lected from the original defendant is credited 

against damages assessed against the attorney.  

See Fireman's Fund, 528 S.W.2d at 70.  

If a judgment is entered against a client because 

of the attorney's negligence, the client may 

recover the amount of the judgment from the 

attorney even if the client has not yet paid the 

judgment. Montfort v. Jeter, 567 S.W.2d 498, 
499-500 (Tex. 1978).  

Recovery in a malpractice action is not limited 

to actual damages but may also include damages 

for mental anguish and exemplary damages. See 

Montfort, 567 S.W.2d at 499-500.  

Requirement of Actual Damages: The client 

must suffer actual damage in order to recover 

from a negligent attorney. In Philips v. Giles, 

620 S.W.2d 750 (Tex. Civ. App.-Dallas 1981, 
no writ), the court upheld an attorney's plea in 

abatement in a malpractice suit on the grounds 

that the client-plaintiff's suit was premature. In 

the client's divorce, the attorney had negotiated 

a settlement in which the husband agreed to pay 

the wife $500,000 in monthly installments over 

five years, and the attorney allegedly told the 

wife she would owe no taxes on the settlement.  

After the wife's accountant told her that the 

monthly payments were taxable, she began pay

ing taxes and sought reimbursement from the 

attorney. The appellate court held the malprac

tice action premature since no actual tax liability
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had been established. See also Cosgrove, 774 
S.W.2d at 665-66 (damages based on amount of 
damages that could have been recovered from 
defendant in underlying suit but for attorney's 
inadequate representation); Ballesteros v. Jones, 
985 S.W.2d 485 (Tex. App.-San Antonio 1998, 
pet. denied) (damages based on difference 
between settlement received and best settlement 
possible, but for attorney's inadequate represen
tation).  

Deciding when an action is premature, however, 
is not always straightforward. In Bailey v.  
Travis, 622 S.W.2d 143 (Tex. Civ. App.
Eastland 1981, writ ref'd n.r.e.), the court 
upheld a summary judgment for the attorney in a 
malpractice action. Travis had represented 
Bailey in a case; but Bailey hired a different 
attorney to appeal that case. While appeal was 
pending, Travis successfully sued Bailey for 
attorney's fees from the first case. Bailey later 
sued Travis for malpractice in the first trial, but 
Travis successfully moved for summary judg
ment on the basis that, under Tex. R. Civ. P. 97, 
the malpractice action should have been filed as 
a compulsory counterclaim when Travis sued 
Bailey for attorney's fees. In upholding the sum
mary judgment, the appeals court held that 
Bailey had been damaged as a result of the 
alleged malpractice at the time he filed his 
answer in Travis's suit for fees. Accordingly, 
said the court, "Bailey's claim ... had ripened 
into an enforceable cause of action, even though 
the full extent of his damages might not have 
been known." Bailey, 622 S.W.2d at 144. See 
section 1.24:1 below for a discussion of when a 
cause of action accrues.  

1.22:5 Additional Meritorious 
Action 

In addition to establishing the defendant
attorney's primary negligence, the plaintiff
client must often prove an additional meritori
ous lawsuit in a legal malpractice action to 
establish that he would have prevailed in the suit

that is the subject of the malpractice action. The 

plaintiff-client must establish that the underlying 
cause of action was meritorious, that it would 
have resulted in a favorable judgment but for the 
attorney's negligence, and that the judgment 
could have been collected. See Lynch v. Munson, 
61 S.W. 140 (Tex. Civ. App. 1901, no writ).  

1.22:6 Breach-of-Contract Action.  

Most Texas courts have not allowed the plaintiff 
to divide or fracture claims arising out of an 
attorney's alleged bad legal advice or improper 
representation into separate claims for negli
gence, breach of contract, or fraud. See Murphy 
v. Gruber, 241 S.W.3d 689, 692-97 (Tex.  
App.-Dallas 2007, pet. denied) (discussion of 
Texas law precluding fracturing legal malprac
tice claims into multiple causes of action); Aiken 
v. Hancock, 115 S.W.3d 26, 28-29 (Tex. App.
San Antonio 2006, pet. denied) (affirming sum
mary judgment on plaintiff's claims of DTPA 
violations and breach of fiduciary duty and con
cluding that claims should not have been 
divided and were "thinly veiled" claims of legal 
malpractice); Goffney v. Rabson, 56 S.W.3d 186, 
190-94 (Tex. App.-Houston [14th Dist.] 2001, 
pet. denied) (discussion and application of Texas 
law precluding "dividing legal malpractice 
claims" into claims of breach of contract, DTPA 
violations, and breach of fiduciary duty).  

Rather, the courts have held that the "real issue 
remains one of whether the professional exer
cised that degree of care, skill, and diligence that 
professionals of ordinary skill and knowledge 
commonly possess and exercise." Averitt v.  
Price WaterhouseCoopers L.L.P, 89 S.W.3d 330, 
333 (Tex. App.-Fort Worth 2002, no pet.); see 
also Kimleco Petroleum, Inc. v. Morrison & 
Shelton, 91 S.W.3d 921, 924 (Tex. App.-Fort 
Worth 2002, pet. denied) ("Generally, courts do 
not allow a case arising out of an attorney's 
alleged bad legal advice or improper representa
tion to be split out into separate claims for negli
gence, breach of contract, or fraud, because the
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real issue remains one of whether the profes
sional exercised that degree of care, skill, and 
diligence that professionals of ordinary skill and 
knowledge commonly possess and exercise....  
Regardless of the theory a plaintiff pleads, as 
long as the crux of the complaint is that the 
plaintiff's attorney did not provide adequate 
legal representation, the claim is one for legal 
malpractice") (internal citation omitted); Ersek 
v. Davis & Davis, P.C., 69 S.W.3d 268, 274-75 
(Tex. App.-Austin 2002, pet. denied) (policy 
reasons behind rule precluding the fracturing of 
legal malpractice claims); Goffney, 56 S.W.3d at 
190-94; Sledge v. Alsup, 759 S.W.2d 1, 2 (Tex.  
App.-El Paso 1988, no writ).  

Therefore, when the complaint is essentially that 
the attorney did not provide adequate legal rep
resentation, the claim is one for legal malprac
tice. See Greathouse v. McConnell, 982 S.W.2d 
165, 172 (Tex. App.-Houston [1st Dist.] 1998, 
pet. denied); see also Averitt, 89 S.W.3d at 334 
(cause of action based on attorney's alleged fail
ure to perform professional service is tort rather 
than breach of contract, regardless of whether 
written contract providing for professional ser
vices existed between attorney and client).

1.23 Who Can Sue for Legal 
Malpractice

1.23:1 No Private Actions under 
Texas Disciplinary Rules of 
Professional Conduct 

The Texas Disciplinary Rules of Professional 

Conduct exist solely as professional sanctions 

and do not create a private cause of action for 

malpractice. Comment 15 in the preamble 

states: 

These rules do not undertake to 

define standards of civil liability of 

lawyers for professional conduct.  

Violation of a rule does not give rise 

to a private cause of action nor does

it create any presumption that a legal 
duty to a client has been breached.  

In Martin v. Trevino, 578 S.W.2d 763 (Tex. Civ.  
App.-Corpus Christi 1978, writ ref'd n.r.e.), 
the physician in a medical malpractice action 

filed a counterclaim against the attorney repre

senting the plaintiff and alleged that the attorney 

knew the plaintiff's claim was frivolous, in vio

lation of former DR 7-102(A). The court dis

missed the counterclaim for failure to state a 

cause of action, for the remedy provided in the 

Texas Code of Professional Responsibility is a 

public, not a private, one; it entitles the physi

cian to file a grievance complaint but not a mal

practice action. But see Quintero v. Jim Walter 

Homes, Inc., 709 S.W.2d 225, 233 (Tex. App.
Corpus Christi 1985, writ ref'd n.r.e.) (appellant 

should seek recovery in private cause of action 

against appellee's attorney whose violation of 

Texas Code of Professional Responsibility ren

dered postjudgment settlement agreement unen

forceable). (Effective January 1, 1990, the Texas 

Code of Professional Responsibility was 

repealed and replaced with the Texas Disciplin

ary Rules of Professional Conduct.) 

1.23:2 Privity Generally Required 

Texas law does not extend an attorney's liability 

for negligence beyond the client to third per

sons. Bryan & Amidei v. Law, 435 S.W.2d 587, 

593 (Tex. Civ. App.-Fort Worth 1968, no writ).  
In the United States, the requirement of privity 

in the legal malpractice context originated in 

National Savings Bank v. Ward, 100 U.S. 195 
(1879), decided by the U.S. Supreme Court in 
1879. In Ward, the defendant-attorney issued a 

certificate to his client stating that the client had 

good title to a tract of real property. The client 

was able to obtain a loan from the plaintiff, Sav

ings Bank, based on the erroneous certificate.  

The client, however, "was insolvent and had no 

title whatever to the premises." Ward, 100 U.S.  

at 196. When the client defaulted on the loan, 

Savings Bank sued the attorney for malpractice.

STATE BAR OF TEXAS

0

@ 1.22

1-28



Ethics and Professional Conduct

The trial court held that privity of contract, 
"arising from an actual employment of the 
defendant by the plaintiffs, is necessary to 
enable the latter to maintain the action." Ward, 
100 U.S. at 196.  

In Belt v. Oppenheimer, Blend, Harrison & Tate, 
Inc., 192 S.W.3d 780 (Tex. 2006), the Texas 
Supreme Court held a personal representative of 
a deceased client has the requisite privity to 
maintain an estate-planning malpractice claim 
against a decedent's estate-planning attorney for 
negligence relating to the estate plan. In decid
ing whether the malpractice claim survives the 
client's death, the Texas Supreme Court rea
soned that an estate planner's negligence results 
in the improper depletion of a client's estate.  
Therefore, this type of claim involves injury to 
the decedent's property. See Tex. Prob. Code 

3(z) (defining the "personal property" of an 
estate to include interests in goods, money, and 
choses in action); see also Cleveland v. United 
States, No. 00-C-424, 2000 WL 1889640, at *3.  
(N.D. Ill. Dec. 28, 2000) (tort claim for financial 
loss resulting from estate-planning malpractice 
deemed action for damage to personal property); 
Williams v. Adams, 193 S.W. 404,405 (Tex. Civ.  
App.-Texarkana 1917, writ ref'd) (tort claim 
alleging fraud, which resulted in financial loss to 
plaintiff, survived death of defendant because it 
involved wrongful acquisition of property).  
When an attorney's malpractice results in finan
cial loss, the aggrieved client is fully compen
sated by recovery of that loss and the client may 
not recover damages for mental anguish or other 
personal injuries. See Douglas v. Delp, 987 
S.W.2d 879, 885 (Tex. 1999). Thus, estate
planning malpractice claims seeking recovery 
for pure economic loss are limited to recovery 
for property damage. See also O'Donnell v.  
Smith, 197 S.W.3d 394 (Tex. 2006).  

But in Chapman Children's Trust v. Porter & 
Hedges, L.L.P, 32 S.W.3d 429, 441-42 (Tex.  
App.-Houston [14th Dist.] 2000, pet. denied), 
an appellate court held that neither a trust nor an

estate is a legal entity and, therefore, neither 
should be considered the client (because trusts 
were not clients, trusts have "no right of recov
ery, under any cause of action," as a matter of 
law, for conduct in connection with its represen
tation of trustee).  

In McCamish, Martin, Brown & Loeffler v. FE.  
Appling Interests, 991 S.W.2d 787 (Tex. 1999), 
the court held that, although persons not in priv
ity with an attorney cannot sue the attorney for 
legal malpractice, a nonclient may sue an attor
ney for negligent misrepresentation without 
regard to the nonclient's lack of privity with the 
attorney.

1.24 Defenses to Legal 
Malpractice

1.24:1 Statute of Limitations 

In Texas, malpractice claims are tort actions 
governed by the two-year statute of limitations, 
Tex. Civ. Prac. & Rem. Code 16.003. If the 
suit is brought on a legitimate breach-of
contract theory based on a contractual relation
ship, it is governed by the four-year statute of 
limitations, Tex. Civ. Prac. & Rem. Code 

16.051. However, malpractice actions have 
been barred by the two-year statute even though 
the pleadings were couched in breach-of
contract language and filed within four years of 
the alleged malpractice. See Woodburn v. Turley, 
625 F.2d 589 (5th Cir. 1980); Gabel v. Sandoval, 
648 S.W.2d 398 (Tex. App.-San Antonio 1983, 
writ dism'd); Citizens State Bank v. Shapiro, 575 
S.W.2d 375 (Tex. Civ. App.-Tyler 1978, writ 
ref'd n.r.e.).  

Beginning of Period: As a general rule, the 
statute of limitations begins to run in legal mal
practice actions when the tort occurs. This rule 
has been interpreted variously as the time the 
negligence occurs, Crawford v. Davis, 148 
S.W.2d 905 (Tex. Civ. App.-Eastland 1941, no 
writ), and as the time the plaintiff's damages are
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sustained as a result of the negligence, Atkins v.  

Crosland, 417 S.W.2d 150 (Tex. 1967). The cur
rent rule is the one stated in Atkins, that the 

period begins when "the force wrongfully put in 

motion produces the injury, the invasion of per

sonal or property rights accruing at that time." 

Atkins, 417 S.W.2d at 153.  

In a malpractice action for failing to secure an 

express lien in a deed and thus subordinating the 

client's lien, the court determined that the limita

tions period began when the faulty deed was 

filed, not when the plaintiff later suffered dam

age as a result of the negligence. Cox v. Rosser, 

579 S.W.2d 73 (Tex. Civ. App.-Eastland 1979, 
writ ref'd n.r.e.).  

When an attorney negligently advised a client to 

execute a release that inadvertently surrendered 

the client's entire cause of action, the limitations 

period began when the client detrimentally 

relied on the attorney's advice and signed the 

release. The times when the advice was given 

and when the damage occurred were not con

trolling. Pack v. Taylor, 584 S.W.2d 484 (Tex.  
Civ. App.-Fort Worth 1979, writ ref'd n.r.e.); 
see also Zidell v. Bird, 692 S.W.2d 550 (Tex.: 
App.-Austin 1985, no writ) (discussing rule 

for determining when negligence cause of action 

accrues).  

"Discovery Rule": Before 1988, courts had 

declined to extend the "discovery rule" to legal 

malpractice actions. In 1988, the supreme court 

imposed the discovery rule in legal malpractice 

actions. See Willis v. Maverick, 760 S.W.2d 642 

(Tex. 1988). Used most frequently in medical 

malpractice actions, the rule begins the limita

tions period when the plaintiff discovers an 

injury if the plaintiff could not know of the 

injury at the time it occurred.  

Statute Tolled While Underlying Lawsuit 

Appealed: When an attorney allegedly com

mits malpractice while providing legal services

in the prosecution or defense of a claim that 

results in litigation, the statute of limitations on 

the malpractice claim against the attorney is 

tolled until all appeals on the underlying claim 

are exhausted or the litigation is otherwise 

finally concluded. Apex Towing Co. v. Tolin, 41 

S.W.3d 118, 119 (Tex. 2001). Limitations are 
tolled for the second cause of action because the 

viability of the second cause of action depends 

on the outcome of the first. Hughes v. Mahaney 

& Higgins, 821 S.W.2d -154 (Tex. 1991).  

Fraudulent Concealment: In Anderson v.  

Sneed, 615 S.W.2d 898 (Tex. Civ. App.-El 
Paso:1981, no writ), the court considered the 

effect of fraudulent concealment by the attorney 

on the running of the period of limitations. In a 

personal injury case, the client's cause of action 

against the attorney arose two years after the 

date of the client's accident, for on that date the 

client's personal injury suit was barred by limi

tations. The client did not file the legal malprac

tice action within two years from the time his 

cause of action actually accrued against the 

attorney, but the appeals court remanded the 

case to the trial court to determine whether the 

attorney had fraudulently concealed his negli

gence from the plaintiff. The running of the stat

ute is tolled when the attorney fraudulently 

conceals the negligence from the client.  

McClung v. Johnson, 620 S.W.2d 644 (Tex. Civ.  
App.-Dallas 1981, writ ref'd n.r.e.); see also 

Crean v. Chozick, 714 S.W.2d 61 (Tex. App.
San Antonio 1986, 'writ ref'd n.r.e.) (client's 

allegations that attorney failed to disclose legal 

effect of signed requests for admissions raised 

material fact issue on concealment, thus tolling 

statute of limitations).

1.24:2 Good-Faith Defense

The good-faith defense is the equivalent of the 
error-in-judgment rule. See section 1.22:2 
above.
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1.25 Potential Areas for Legal 
Malpractice

1.25:1 Attorney's Fees 

"[A]t least 20 percent and perhaps in excess of 
30 percent of all malpractice claims and coun
terclaims arise directly or indirectly from dis
putes over fees." Jeffrey M. Smith, The Pitfalls 
of Suing Clients for Fees, 69 A.B.A. J. 776, 778 
(1983). "Our experience indicates that from ten 
to fifteen percent of all legal malpractice claims 
are direct or indirect results of fee disputes.  
Many times the attorney who sues for fees 
spends more nonbillable hours in defense of a 
negligence counterclaim than the original suit 
for fees was worth." Texas Lawyer's Insurance 
Exchange advertisement, 46 Tex. B.J. 215 
(1983).  

1.25:2 Failure to Convey Settlement 
Offer to Client 

Under Tex. Disciplinary Rules Prof'l Conduct 
R. 1.02(a), an attorney must inform clients of 
offers of settlement made by the opposing party.  
See also Tex. Disciplinary Rules Prof'l Conduct 
R. 1.02 cmts. 2, 3.  

In Smiley v. Manchester Insurance & Indemnity 
Co., 375 N.E.2d 118, 122-23 (Ill. 1978), an 
attorney's failure to convey a settlement agree
ment to his client was found to be negligence as 
a matter of law.  

1.25:3 Failure to Timely Pursue 
Client's Claim 

An attorney who negligently lets the statute of 
limitations run on a client's cause of action 
becomes liable for any amount the client could 
have collected from the original defendant.  
Patterson & Wallace v. Frazer, 79 S.W. 1077 
(Tex. Civ. App. 1904, no writ); Fox v. Jones, 14 
S.W. 1007 (Tex. Ct. App. 1889).

1.26 Procedures to Help Avoid 
Malpractice Actions

The procedures described below can help to 
reduce the chances of facing a malpractice 
claim.  

1.26:1 Calendaring System 

To avoid missing important deadlines, every 
firm should have an effective calendaring sys
tem that includes all cases the firm handles, not 
just those in the litigation section. Deadlines are 
crucial to all types of law practice. For example, 
one attorney postponed drafting a will for so 
long that the testator died, and the expected ben
eficiary sued for malpractice. See Estate ofArlitt 
v. Paterson, 995 S.W.2d 713 (Tex. App.-San 
Antonio 1999, pet. denied). When a tickler sys
tem is set up so that every file comes up for reg
ular review, problems like this can be avoided.  
Files coming up for review may need no action 
other than being "re-tickled," but the review 
provides the attorney a good occasion to write 
the client that things are proceeding as expected 
or to explain why no immediate action is neces
sary. The system also provides incentive to 
make progress on files that are not urgent and 
that would otherwise remain idle for too long.  

1.26:2 Engagement and 
Nonengagement Letters 

As with any representation, a well drafted 

engagement letter and fee agreement can both 
provide protection to the attorney and be benefi
cial to the client. The agreement should set out 
the scope of the engagement as well as the 
method of calculating and collecting fees. If 
entering into a joint representation of, for exam
ple, co-applicants for guardianship, the agree
ment should also discuss potential conflicts of 
interest and the expected course of action in the 
event of an actual future conflict. The agreement 
may also contain dispute resolution provisions.
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A sample engagement letter and fee agreement 
is attached as form 1-1.  

Attorneys should always write nonengagement 
letters when they decline or withdraw from 
employment and should keep a permanent file 
of these letters. This practice can eliminate 
many potential malpractice actions based on 
claims that an attorney failed to pursue a claim 
for a client.

1.26:3 File Retention

As a conservative estimate, files should be kept 
intact for four years after a matter is completed, 
because most malpractice claims are filed within 
two to four years of that time. Some files should 
be kept for even longer, however, such as those 
involving a minor and those in which the client 
was particularly troublesome. Also, files con
cerning clients who refused legal advice should 
be retained and should contain a copy of the let
ter to the client detailing the advice given, rea
sons for the advice, and confirmation that the 
client declined to accept the advice. Records of 
clients' trust accounts must be maintained for at 
least five years after final disposition of the 
underlying matter. Tex. Rules Disciplinary P. R.  
15.10; see also Tex. Disciplinary Rules Prof'l 
Conduct R. 1.14(a).  

1.26:4 Supervision of Support Staff 
and New Associates 

Attorneys need to supervise their support staff 
and new associates closely; if, for example, a 
law clerk arrives at the wrong answer to an 
important question, the attorney is the one who 
will take the wrong action and then face a possi
ble malpractice suit. Clerks should be told to 
document their research so that its accuracy can 
be verified, and new secretaries should be 
responsible for filing petitions only if the attor
ney is certain that they know where and by when 
to file them. In short, all personnel must know 
both substantively and procedurally what their

jobs require. Careful screening and interviewing 
of applicants can help, of course, as can hiring 
only professional secretaries and paralegals.  

1.26:5 Avoiding Overload 

Many malpractice suits result from mistakes 
made during periods of personal stress, and 
some attorneys let themselves become overex
tended or burdened with too many cases and 
other responsibilities so that they lose both per
spective and effectiveness. For their clients' 
sake as well as their own, many attorneys would 
be wise to slow down the pace and offer each 
other support when signs of stress, such as abuse 
of alcohol or other drugs, become evident. The 
Texas Lawyers' Assistance Program, which may 
be contacted at 1-800-343-8527, is an excellent 
resource for obtaining immediate peer support 
for attorneys whose lives or practices are suffer
ing because of physical or mental illness, includ
ing substance abuse or emotional distress.

1.27 Standard of Care for 
Specialists

All Texas attorneys, whether specialized or not, 
appear now to be under the same standard of 
care. However, attorneys who have been board 
certified as specialists in Texas and who hold 
themselves out to the public as specialists may 
eventually be held to a higher standard, perhaps 
the same standard of care as that applied to simi

lar specialists.  

Texas courts have held in medical malpractice 
cases that specialists must exercise the same 
degree of skill as similar specialists, rather than 

the skill of a general practitioner. King v.  
Flamm, 442 S.W.2d 679 (Tex. 1969).  

At least one other jurisdiction has held legal spe
cialists to a higher standard of care than the ordi
nary practitioner. In Wright v. Williams, 47 Cal.  
App. 3d 802, 810, 121 Cal. Rptr. 194, 199 
(1975), the California court of appeals held:
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One who holds himself out as a legal 
specialist performs in similar circum
stances to other specialists but not to 
general practitioners of the law. We 
thus conclude that a lawyer holding 
himself out to the public and the pro
fession as specializing in an area of 
the law must exercise a skill, pru
dence, and diligence exercised by 
other specialists of ordinary skill and 
capacity specializing in the same 
field.  

The case involved a maritime law specialist.

1.28 Standard of Care for 
Guardian Ad Litem

The court of appeals held in Byrd v. Woodruff, 
891 S.W.2d 689 (Tex. App.-Dallas 1994, writ 
dism'd by agr.), that a guardian ad litem 
appointed under Tex. R. Civ. P. 173 (amended in 
2005) has, in some cases, fiduciary duties to the 
minor and can be held liable for a breach of 
those duties. Although recognizing that the rela
tionship of the guardian ad litem to the contro
versy is only that of an appointee of the court 
and not that of a participant, the Dallas court 
held that a person acting as guardian ad litem 
may be held liable for negligence in performing 
his duty. The court noted that a guardian is 
charged with the duty to properly and prudently 
manage and control the ward and the ward's 
estate, citing former section 110(g) of the Texas 
Probate Code, and that a personal representative 
has a fiduciary duty to maintain and preserve the 
estate's assets. Further, the guardian ad litem has 
a duty to evaluate the damages suffered by the 
minor, the adequacy of the settlement, the pro
posed apportionment of settlement proceeds 
among the interested parties, the proposed man
ner of disbursement of the settlement proceeds, 
and the amounts of attorney's fees charged by 
the minor's attorney. Byrd, 891 S.W.2d at 707.  

The Byrd court rejected the theory that the 
guardian ad litem is an officer of the court and

therefore under the protection of judicial immu

nity from civil liability. Rather, the guardian ad 
litem is the personal representative of the 
minor's interests whose actions and decisions 
are not under the direction of the court. The 
court reasons that if the guardian ad litem were 
granted complete judicial immunity, the minor 
would be denied any protection against acts of 
incompetence or bad faith committed by his 
guardian ad litem.  

As a result, a guardian ad litem who has 

replaced a minor's next friend can be liable in a 
civil action for damages resulting from a breach 
of his duties as a personal representative of the 
minor. Byrd, 891 S.W.2d at 710.  

Note that since the facts under Byrd arose, Tex.  
Prob. Code 681 was enacted and section 110 
was repealed. In addition to Tex. R. Civ. P.  
173.1-.7, Probate Code section 645 now autho
rizes the appointment of guardians ad litem.  
This section specifically states that a guardian 
ad litem is an officer of the court. Tex. Prob.  
Code 645(c). See section 1.31 below for a dis
cussion of the claim against the attorney for the 
next friend in the same case.  

Further, the court in Delcourt v. Silverman, 919 
S.W.2d 777 (Tex. App.-Houston [14th Dist.] 
1996, writ denied), held that a guardian ad litem 
appointed under Family Code section 11.10 
(now section 107.002) is absolutely immune 
from liability for actions taken pursuant to and 
within the scope of employment, provided that 
the appointment contemplates the ad litem's act
ing as an extension of the court. However, under 
Family Code section 107.009, a guardian ad 
litem may be liable for civil damages arising 
from an action taken, a recommendation made, 
or an opinion given with conscious indifference, 
with reckless disregard to the safety of another, 
in bad faith, or with malice or that is grossly 
negligent or willfully wrongful. Tex. Fam. Code 

107.009.
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The Texas legislature has enacted protection for 
guardians ad litem serving under Probate Code 
sections 645, 683, or 694A. The statute provides 
that a guardian ad litem who is appointed to rep
resent the interests of an incapacitated person in 
a guardianship proceeding involving the cre
ation, modification, or termination of a guard
ianship is not liable for civil damages arising 
from a recommendation made or an opinion 
given in the capacity of guardian ad litem unless 
such recommendation or opinion is willfully 
wrongful, given with conscience indifference or 
reckless disregard to the safety of another, given 
in bad faith or with malice, or grossly negligent.  
Tex. Prob. Code 645A.

1.29 Standard of Care for 
Attorney Ad Litem

The Texas Disciplinary Rules of Professional 
Conduct address the dilemma an attorney faces 
if a client is suffering from a mental disability. If 
an attorney believes his client lacks legal com
petence and action is required to protect the cli

ent, the attorney is mandated to take reasonable 
action to secure the appointment of a guardian 
or seek other protective orders. Tex. Disciplin
ary Rules Prof'l Conduct R. 1.02(g). An attor

ney is permitted to reveal confidential 
information in order to comply with a court 

order, a disciplinary rule, or other law. Tex. Dis

ciplinary Rules Prof'l Conduct R. 1.05(c)(4).  

The attorney may reveal unprivileged client 

information if it is necessary to represent the cli

ent effectively. Tex. Disciplinary Rules Prof'l 

Conduct R. 1.05(d)(2)(i). These rules do not, 

however, prohibit an attorney ad litem from 

defending the client in a guardianship proceed

ing, since the disability already has been brought 

to the court's attention.  

Furthermore, to the extent that a guardian or 

other becomes aware of any specific acts of 

abuse, neglect, or exploitation, he is required to 

report it to the Texas Health and Human Ser-

vices Commission and Department of Family 

and Protective Services. See Tex. Hum. Res.  

Code 48.05 1. Section 48.05 1(c) provides that 
the duty imposed to report the abuse, neglect, or 

exploitation includes a person "whose knowl

edge concerning possible abuse, neglect, or 

exploitation is obtained during the scope of the 

person's employment or whose professional 

communications are generally confidential, 

including an attorney, clergy member, medical 

practitioner, social worker, and mental health 

professional." See Tex. Hum. Res. Code 

48.051. Therefore, not only is a guardian 

required to report such abuse, neglect, or exploi

tation, but an attorney ad litem, guardian ad 

litem, and employee of the ward's trust are as 

well. The required report may be made orally or 

in writing but must include the following

1. the name, age, and address of the eld

erly or disabled person; 

2. the name and address of any person 

responsible for the elderly or disabled 

person's care; 

3. the nature and extent of the elderly or 

disabled person's condition; 

4. the basis of the reporter's knowledge; 

and 

5. any other relevant information.  

See Tex. Hum. Res. Code 48.05 1(d).  

A guardian or other person is subject to criminal 

charges if he fails to report the abuse, neglect, or 

exploitation as required by Human Resources 

Code section 48.051. See Tex. Hum. Res. Code 

48.052(a). If discovered, he may be charged 
with a Class A misdemeanor. See Tex. Hum.  

Res. Code 48.052(a).  

If the victim was a resident of a nursing home, 

the guardian or other person should also contact 

the Texas Department of Aging and Disability 

Services at 1-800-458-9858.
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Although Tex. Prob. Code 602 recognizes that 
a guardianship should be designed to encourage 
the development or maintenance of maximum 
self-reliance and independence in the incapaci
tated person, an attorney ad litem representing a 
disabled client in a guardianship must still coun
sel the client to the extent possible, advise him 
of his legal rights, and determine if a preference 
exists as to the selection of a guardian. In gen
eral, the attorney ad litem is required to discuss 
with the client to the greatest extent possible the 
law and facts of the case, the ward's legal 
options regarding disposition of the case, and 
the grounds on which the guardianship is 
sought. Tex. Prob. Code 647(a).'

1.30 Ex Parte Contacts

An attorney or a guardian ad litem who is an 
attorney is subject to the Texas Disciplinary 
Rules of Professional Conduct. According to the 
rules, a communication is considered ex parte if 
the contact is made for the purpose of influenc
ing the court concerning the matter other than

1. in the course of official proceedings in 
the case; 

2. in writing if the attorney or guardian 
ad litem promptly delivers a copy of 
the writing to opposing counsel or to 
the adverse party if that party is not 
represented by an attorney; or 

3. orally on adequate notice to opposing 
counsel or to the adverse party if that 
party is not represented by an attorney.  

Tex. Disciplinary Rules Prof'l Conduct R.  
3.05(b).  

Similarly, the Texas Code of Judicial Conduct 
prohibits a judge from ex parte communications 
with attorneys or parties involved in a case. Tex.  
Code Jud. Conduct, Canon 3B(8), reprinted in 
Tex. Gov't Code, tit. 2, subtit. G, app. B (West 
2005 & Supp. 2011).

1.31 Responsibility of Guardian's 
Attorney to Ward

Overview: The age-old question of who is the 
client has become increasingly complicated in 
recent years. Generally, the attorney-client rela
tionship is a contractual relationship whereby 
the attorney agrees to render professional ser
vices for the client. Parker v. Carnahan, 772 
S.W.2d 151, 156 (Tex. App.-Texarkana 1989, 
writ denied). The resulting contract may be 
either expressed or implied from the actions of 
the parties. Once established, the attorney-client 
relationship imposes numerous duties on the 
attorney. These include the duties to use the 
utmost good faith in dealings with the client, to 
maintain the confidences of the client, and to use 
reasonable care in rendering professional ser
vices to the client. Perez v. Kirk & Carrigan, 
822 S.W.2d 261, 265 (Tex. App.-Corpus 
Christi 1991, writ denied); see also Yaklin v.  
Glusing, Sharpe & Krueger, 875 S.W.2d 380, 
383 (Tex. App.-Corpus Christi 1994, no writ).  

Possible Existence of Attorney-Client 
Relationship: An issue has arisen in the last 
few years concerning whether an attorney repre
senting a guardian also represents the ward. At 
least one Texas court has recognized that a 

guardian's retention of an attorney for a ward 
establishes an attorney-client relationship as 
between the attorney and the ward. See Daves v.  
Commissionfor Lawyer Discipline, 952 S.W.2d 
573 (Tex. App.-Amarillo 1997, writ denied).  
In Daves, the parents of a minor retained an 
attorney to file an application to be appointed 
the minor's legal guardians. The parents then 
also sought permission from the guardianship 
court to allow the attorney to represent the 
minor ward in pursuing a cause of action for 
personal injuries. After the settlement of a fee 
and other disputes with the parents' prior attor
ney, the attorney was charged with violating the 
Texas Disciplinary Rules of Professional Con
duct and subsequently suspended from the prac
tice of law. The violations included conflicts of
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interest in the representation of both the parents 

and the minor ward.  

The attorney first alleged that he had no 

attorney-client relationship with the minor ward 

as a matter of law because he was not "court

appointed." Daves, 952 S.W.2d at 576. The 

appellate court, however, held that comment 12 

to rule 1.02 of the Texas Disciplinary Rules of 

Professional Conduct does not provide that an 

attorney must be court-appointed to represent a 

person under a disability. Daves, 952 S.W.2d at 

577 (comments to rule 1.02 apply only to that 

particular rule and not to the other rules, includ

ing those regarding conflicts -of interest). The 

court further held, regardless of rule 1.02, that 

the actions of the attorney and the parents 

clearly demonstrated that the attorney was rep

resenting the minor ward. The court held that 

"[t]he attorney-client relationship may be 

implied if the parties by their conduct manifest 

an intent to create such a relationship." Daves, 

952 S.W.2d at 577. Finally, the court held that 

even if rule 1.02 did apply, the parents, as 

coguardians, had a duty to the minor ward to 

protect the child's legal interests, and they 

retained the attorney to assist them in pursuing 

the minor ward's claims. Therefore, even though 

retained by the parents, the attorney "had a duty 

not only to the Parents as co-guardians, but also 

to the Child whose claims he was asserting, and 

the attorney-client relationship was established 

between the Child and [the attorney] under com

ment 12 to Rule 1.02." Daves, 952 S.W.2d at 

577.  

Furthermore, the Texas Disciplinary Rules of 

Professional Conduct appear to recognize that a 

person under a disability, whether created by a 

guardianship or otherwise, can be the client.  

Comment 13 to rule 1.02 provides that "[i]f a 

legal representative has already been appointed 

for the client, the lawyer should ordinarily look 

to the representative for decisions on behalf of 

the client." Tex. Disciplinary Rules Prof'l Con

duct R. 1.02 cmt. 13 (emphasis added).

The possible existence of an attorney-client rela

tionship between the guardian's attorney and the 

ward could also be argued based on decisions in 

Texas that have found an attorney-client rela

tionship existed between a minor child and the 

attorney retained by the child's next friend. In 

Byrd v. Woodruff, 891 S.W.2d 689 (Tex. App.
Dallas 1994, writ dism'd by agr.), a minor's par

ents, as next friend, retained an attorney to pur

sue a cause of action relating to personal injuries 

incurred by the minor child. The court also 

appointed a guardian ad litem to represent the 

minor's best interests. A settlement was ulti

mately reached, and the minor's settlement pro

ceeds were to be placed in a trust for the benefit 

of the minor. The court approved the proposed 

settlement. On reaching majority, the emanci

pated minor sued the attorney for negligence, 

legal malpractice, and breach of fiduciary duty.  

Byrd, 891 S.W.2d at 697. The trial court granted 

the attorney's motion for summary judgment, 

resulting in the dismissal of the emancipated 

minor's claims. Reversing the trial court, the 

court of appeals held that the attorney acted as 

the minor's attorney, and an attorney-client rela

tionship existed between the attorney and the 

minor. As such, the attorney "had a duty to pro

tect [the minor's] interests." Byrd, 891 S.W.2d at 

701. This duty included seeing that the minor's 

assets were properly managed and protected for 

her benefit. The appellate court further held that 

the attorney could be liable for a third party's 

negligence or wrongful conduct when the con

duct is foreseeable. Byrd, 891 S.W.2d at 701; see 

also Broughton v. Humble Oil & Refining Co., 

105 S.W.2d 480, 485 (Tex. Civ. App.-El Paso 

1937, writ ref'd) (attorney retained by agent 

deemed to be attorney of principal's selection).  

See section 1.28 above for a discussion of the 

claim against the guardian ad litem in Byrd.  

Although a Texas case directly on point has yet 

to be decided as of the publication date of this 

manual, Texas could follow the lead of other 

states that have recognized the existence of an 

attorney-client relationship between the attorney
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and both the guardian and the ward. Schwartz v.  
Cortelloni, 685 N.E.2d 871 (Ill. 1997) (holding 
that attorney represented ward by representing 
guardian in sale of ward's property interest); see 
Fickett v. Superior Court, 558 P.2d 988, 990 
(Ariz. Ct. App. [Div. 2] 1976) (rejecting attor
ney's claim of no privity, court found that attor
ney who undertakes to represent guardian of 
incompetent person assumes relationship not 
only with guardian but also with ward). Like 
Texas, those states follow the general rule that 
an attorney owes a duty only to the person'who 
is his client. However, those states have recog
nized that an exception must exist when an 
attorney is hired by a client specifically for the 
purpose of benefiting a third party. See 
Schwartz, 685 N.E.2d at 875. In determining 
whether a duty is owed to a third party, the key 
factor to be considered is whether the attorney 
acted at the direction or on behalf of the client 
for the benefit of a third party. Schwartz, 685 
N.E.2d at 876; Pelham v. Griesheimer, 440 
N.E.2d 96, 99 (Ill. 1982).  

Possible Duties Regardless of Privity: Texas 
law has long held that if an attorney acting for 
his client participates in fraudulent activities, his 
actions are "foreign to the duties of an attorney." 
Querner v. Rindfuss, 966 S.W.2d 661, 666 (Tex.  
App.-San Antonio 1998, pet. denied) (estate 
attorney may be held liable for fraud). In such an 
event, the attorney may be held personally liable 
if he "knowingly commits a fraudulent act or 
knowingly enters into a conspiracy to defraud a 
third person." Querner, 966 S.W.2d at 666. The 
attorney cannot shield himself from liability on 
the basis that he was an agent of the client 
"because no one is justified on that ground in 
knowingly committing a willful and premedi
tated fraud for another." Querner, 966 S.W.2d at 
666.  

Therefore, depending on the facts of the case, an 
attorney could be held liable for fraud, conver
sion, conspiracy, unjust enrichment, breach of 
fiduciary duty, and constructive fraud. Querner,

966 S.W.2d at 670. Each claim must, however, 
be considered in light of the actions shown to 
have been taken by the attorney to determine 
whether he can be held liable for such'actions. If 
the facts show that the attorney actively engaged 
in fraudulent conduct in furtherance of some 

conspiracy or otherwise, the attorney can be 
held liable. Querner, 966 S.W.2d at.666.  

Similarly, the attorney may also be held liable if 
the facts show that an informal fiduciary or con
fidential relationship exists. Querner, 966 
S.W.2d at 667. The Supreme Court of Texas has 
recognized the difficulty of formulating a defini
tion of the termfiduciary that is sufficient to 
cover all cases. Crim Truck & Tractor Co. v.  
Navistar International Transportation Corp., 
823 S.W.2d 591, 593 n.3 (Tex. 1992). In Texas, 
certain informal relations may give rise to a 
fiduciary duty. These informal fiduciary rela
tionships have been called "confidential rela
tionships" and may arise "where one person 
trusts in and relies upon another, whether 'the 
relation is a moral, social, domestic or merely 
personal one." Confidential relationships exist 
in those cases "in which influence has been 

acquired and abused, in which confidence has 
been reposed and betrayed." The existence of 
confidential relationships is usually a question 
of fact. Crim Truck & Tractor Co., 823 S.W.2d 
at 594.  

The unique relationship between the attorney 
representing the guardian and the ward raises 
issues concerning whether the guardian could be 
held liable to the ward in the absence of an 
attorney-client relationship. Consider the fol
lowing hypothetical situation: A wife has been 
serving as guardian for her husband for years.  
The wife asks the attorney representing her as 
guardian to seek authority for her to withdraw 
all the community property from the estate of 
the husband ward under section 883 of the Pro
bate Code, which allows for management of the 
community estate outside of court supervision 
and control. See Tex. Prob. Code 883. The
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attorney knows that the wife is considering 
divorcing her husband, and the attorney believes 
that the wife will attempt to dispose of all com
munity assets before divorce.  

In this situation, the attorney has sufficient 
knowledge to be aware that the wife is seeking 
to manage and dispose of the ward's assets out
side the guardianship. If the attorney is success
ful in helping the wife gain unsupervised control 

of the community estate,.does the attorney 
expose himself to claims of fraudulent conduct, 
conversion of the ward's assets, and conspiracy, 

as well as allegations that an informal fiduciary 
or confidential relationship existed between the 

attorney and the ward? If so, does the attorney 
breach his fiduciary duty to the ward? 

Consider another increasingly common situation 
in which the guardian is about to convert or has 

converted the ward's assets. Does the attorney 
have a duty to advise the court of the theft? Rule 

1.05(c)(7) and (8) of the Texas Disciplinary 
Rules of Professional Conduct authorizes the 

disclosure, because conversion is a criminal or

fraudulent act. See Tex. Disciplinary Rules 
Prof'l Conduct R. 1.05. The rules do not, how
ever, mandate disclosure. This raises the ques
tion of whether the special relationship between 
the attorney and the guardian imposes such a 
duty in light of the attorney's ability to advise 
the court presiding over the guardianship and 
thus avoid or mitigate any damages.  

Until this issue is decided by' the supreme court, 
practitioners should be aware that certain 
actions could increase the potential exposure to 
such claims. For example, if the attorney signed 
the pleadings as attorney for the guardianship, it 
could be argued that he intended to represent the 

guardianship rather than the individual serving 
as guardian. See Querner, 966 S.W.2d 661. In 
Querner, the appellate court noted the fact that 
the attorney, even though retained by an execu
tor, characterized his representation as "the 
attorney for the estate," which raised a fact ques
tion of whether there was privity or a fiduciary 
relationship between the attorney and the bene

ficiaries.of the estate. Querner, 966 S.W.2d at 

667.

[Sections 1.32 through 1.40 are reserved for expansion.] 

V. Texas Deceptive Trade Practices-Consumer Protection Act 
(DTPA) Liability

1.41 Application of Act to Legal 
Services

In 1993 the legislature added a professional ser

vices exemption to the Deceptive Trade 

Practices-Consumer Protection Act, thus revers

ing a case-law trend toward holding that profes

sional services are subject to liability under the 

DTPA. See DeBakey v. Staggs, 612 S.W.2d 924 

(Tex. 1981) (attorney's unconscionable conduct 

actionable under DTPA); Melody Home Manu

facturing Co. v. Barnes, 741 S.W.2d 349 (Tex.  

1987) (breach of implied warranty to repair in 

good and workmanlike manner actionable under

DTPA); but see Dennis v. Allison, 698 S.W.2d 

94 (Tex. 1985) (implied warranties do not 

include professional conduct). Tex. Bus. & 

Com. Code 17.49(c) provides: 

Nothing in this subchapter shall 

apply to a claim for damages based 

on the rendering of a professional 

service, the essence of which is the 

providing of advice, judgment, opin

ion, or similar professional skill.  

However, the section also provides exceptions 

to the exemption. The following acts would
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bring professional services back into the DTPA: 
an express misrepresentation of a material fact 
that cannot be characterized as advice, judg
ment, or opinion; a failure to disclose informa
tion in violation of Tex. Bus. & Com. Code 

17.46(b)(24); an unconscionable action or 
course of action that cannot be characterized as 
advice, judgment, or opinion; a breach of an 
express warranty that cannot be characterized as 
advice, judgment, or opinion; or a violation of 
section 17.46(b)(26). Tex. Bus. & Com. Code 

17.49(c). These exceptions apply to an action 
against both a professional rendering services 
and any entity that could be held vicariously lia
ble for the professional's conduct. Tex. Bus. & 
Com. Code 17.49(d).

1.42 Statute of Limitations

All DTPA actions must be brought within two 

years of the date on which the act or practice 
occurred or within two years after the consumer 
discovered or reasonably should have discov
ered the act or practice. This period may be 
extended for 180 days if the plaintiff proves that 
failure to timely commence the action was 
caused by the defendant's knowingly engaging 
in conduct calculated to induce the plaintiff to 
refrain from or postpone commencing the 
action. Tex. Bus. & Com. Code 17.565.

[Sections 1.43 through 1.50 are reserved for expansion.] 

VI. Grievances

1.51 Grievance Procedure

A grievance may be filed with the State Bar by 
any person who believes that a rule of profes
sional conduct has been violated by an attorney.  
In most cases, grievances must be filed within 
four years from the time of the alleged act of 
misconduct. See Tex. Rules Disciplinary P. R.  
15.06.  

When a complainant signs the grievance form, 
the attorney-client privilege is waived in order 
for the chief disciplinary counsel to investigate, 
the complaint. See Tex. R. Evid. 503(d)(3); Tex.  
Disciplinary Rules Prof'l Conduct R. 1.05.  

When the chief disciplinary counsel's office 
receives a grievance, an initial review is made to 
determine whether the grievance alleges facts 
which, if true, would constitute a violation of the 
Texas Disciplinary Rules of Professional Con
duct. If the grievance does not allege such facts, 
it is dismissed as an inquiry, and the attorney 
will receive notification from the chief disciplin-

ary counsel's office. There is no action required 
on the attorney's part when this occurs. If the 
grievance alleges facts which constitute profes
sional misconduct, the attorney will be notified 
of the complaint and given thirty days to 
respond to the allegations. The chief disciplinary 
counsel's office will review the response and 
investigate the facts in order to determine 
whether there is just cause to proceed into litiga
tion. If just cause is not found, the case is set 
before a summary disposition panel for dis
missal. If the panel does not agree the case 
should be dismissed, it will move forward. If 
just cause is found, the attorney will then be 
notified of the rule violations and given twenty 
days to notify the chief disciplinary counsel's 
office whether he elects to have the complaint 
heard in a district court of proper venue, with or 
without a jury, or by an evidentiary panel of a 
grievance committee. It is Very important that 
the attorney respond timely. Failure to timely 
file an election is conclusively deemed as an 
affirmative election to proceed to an evidentiary
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panel hearing. An attorney should consider 
retaining counsel to advise him as these new 
processes must be strictly adhered to.  

The respondent or the commission may appeal 
the judgment of the evidentiary panel to the 
Board of Disciplinary Appeals. Tex. Rules Dis
ciplinary P. R. 2.24. An appeal from the decision

of the Board of Disciplinary Appeals on an evi
dentiary proceeding is to the Supreme Court of 
Texas in accordance with Tex. Rules Disciplin
ary P. R. 7.11. Tex. Rules Disciplinary P. R.  
2.28. If the complaint is heard in a district court, 
the judgment may be appealed as in civil cases 
generally. Tex. Rules Disciplinary P. R. 3.16.

0
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Engagement Letter and Fee Agreement

Form 1-1 

This letter is furnished only as a basic example and should not be used as a standard form. The attorney 
must be careful to tailor the details of the letter to the facts of the particular case.  

Engagement Letter and Fee Agreement 

[Date] 

[Name and address of client] 

Re: Engagement of [name of firm] for the rendition of legal services regarding the guardian
ship of [name of proposed ward], an incapacitated person 

[Salutation] 

This letter confirms your agreement to retain this firm to represent you in the refer

enced matter and sets forth our agreement.  

Scope ofRepresentation. This engagement is limited to matters relating to the 

appointment of [name of client] as guardian of the person and estate of [name of proposed 

ward], an incapacitated person. Specifically, our representation of you with respect to this 

matter will include advising and assisting you with the filing of an application seeking [tem

porary guardianship/permanent guardianship/temporary and permanent guardianship/[and] 

creation of a trust under Texas Probate Code Section 867] for [name of proposed ward]. Our 

services may also include advising you regarding the administration of the guardianship, if 

appointed, so that you may properly carry out your duties and responsibilities as guardian.  

Our representation will not, however, extend to tax matters or tax compliance matters.  

Note that in order to enable us to render effective legal services, you must agree to keep 

us apprised of all facts and developments relating to this matter. This is very important, as any 

advice we give must be based on accurate and complete facts and information. Of course, we
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shall also keep you informed as to the progress of the case, and every effort will be made to 

expedite this matter promptly and efficiently according to the highest legal and ethical stan

dards.  

The following text is optional, but advising the client of these 
requirements may help to avoid future fee disputes. This could 
alternatively be included in separate correspondence to the 
proposed client.  

Guardianship Qualifications 

Before we proceed with seeking your appointment as a guardian, you should be aware 

of the eligibility requirements and the potential reasons that a person would be found to be 

"ineligible" to be appointed as a guardian. Specifically, section 681 of the Texas Probate Code 

provides that a person may not be appointed as a guardian if he is

1. under the age of eighteen; 

2. a person whose conduct is notoriously bad (such as having been convicted of a fel

ony); 

3. an incapacitated person; 

4. a person who is a party or whose parent is a party to a lawsuit concerning or affect

ing the welfare of the incapacitated person, unless the court (a) determines that the lawsuit of 

the person who has applied to be appointed guardian is not in conflict with the lawsuit of the 

incapacitated person or (b) appoints a guardian ad litem to represent the interests of the inca

pacitated person throughout the litigation of the lawsuit; 

5. a person indebted to the incapacitated person, unless the person pays the debt 

before appointment; 

6. a person asserting a claim adverse to the incapacitated person or his property;
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7. a person who, because of inexperience, lack of education, or any other good rea

son, is incapable of properly and prudently managing and controlling the incapacitated person 

or his estate; 

8. a person, institution, or corporation found unsuitable by the court; 

9. a person disqualified by the incapacitated person in a declaration signed by the 

incapacitated person, prior to his incapacity; 

10. a nonresident of the state of Texas who has not filed with the court the name of a 

resident agent to accept service of process in all actions or proceedings relating to the guard

ianship; or 

11. a person not certified to serve as a guardian as required by Texas Probate Code 

section 697B.  

You should advise us immediately if any of these disqualifications apply to you. Based 

on our understanding that you are qualified to serve, we will prepare an application for 

appointment of a guardian of the person and estate on your behalf, on receipt of the signed 

agreement and retainer.  

You should also be aware of the possibility that a third party could contest your appli

cation to be appointed as guardian. The general rule is that anyone has standing to initiate or 

complain about actions relating to a guardianship of an incapacitated person. Also, the court 

could appoint a third party as guardian, either at your request or the request of another.  

Continue with the following.  

Legal Fees and Expenses 

In consideration of our representation, you agree to pay attorney's fees, based on the 

standard hourly rates (billed in [specify] of an hour increments) of the attorney working on
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such matter, as such hourly rates may be adjusted from time to time. [That hourly rate is cur

rently $[amount] per hour./More than one attorney will be assisting with respect to this matter, 

and the attorneys all have varying hourly rates. A summary schedule showing the range of 

hourly rates is as follows: [insert rates].] 

In addition, you agree to pay for reasonable expenses incurred by us in the performance 

of our work, such as travel expenses, delivery expenses, long-distance telephone charges, dep

osition costs, filing fees, printing and reproduction costs, and other similar expenditures (col

lectively, the "Related Expenses").  

From time to time, we will bill you for legal services rendered pertaining to the matter 

and Related Expenses incurred by us in handling the matter during the period covered by the 

invoice. You agree to pay all invoices on a current basis within ten days following the mailing 

of each invoice.  

Retainer 

In order to commence work on this matter, we request an initial retainer of $[amount].  

[Explain how retainer will be charged]. Note, the retainer is not an estimate of our fees and 

Related Expenses. It is difficult to predict exactly how much time will be required to complete 

the legal work regarding this matter. We will devote the time that we deem necessary to carry 

out the representation.  

Furthermore, if the case becomes more involved, [we will no longer represent you in 

this matter if [specify circumstances]/our role will be limited if matter becomes litigated/we 

may request the payment of an additional retainer or retainers in the amount of $[amount] or 

more and, if so requested, you must promptly deposit the additional retainer or retainers with 

us before [specify, e.g. we make an appearance in any litigation]]. [Include if applicable: The 

additional retainer is to be held by us (without liability to you for interest) until the conclusion 

of the case (or other termination of our representation under this agreement) and may be
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applied to litigation expenses incurred during the course of the litigation. On conclusion of the 

work or other termination of our representation under this letter, any excess funds in the trust 

account remaining from the retainer (after application to all charges by us provided for in this 

letter) will be refunded to you.] 

Document Retention 

This firm reserves the right and privilege to destroy a client's file [years (not less than 

five)] years from the date the file is closed. You are entitled to receive and make copies of any 

of the documents during that period of time, at your expense. Any documents obtained from 

you during our work on this matter will be returned to you at file closing or before that if 

requested. You may pick up the documents at our office, or we will arrange to have them 

shipped back to you at your expense. They may not be retained and stored beyond what is 

described above. Your signature accepting this agreement acts as an acknowledgment of our 

procedures relating to document retention.  

Other Representation 

You agree that our representation of you will not disqualify us from any representation 

adverse to you in matters that are not substantially related to the work handled for you under 

this agreement.  

Governing Law 

The agreement shall be governed by the laws of the state of Texas and shall not be 

modified except by written agreement signed by all parties.  

Attorney-Client Privileged Communication 

You acknowledge and understand that our communications are protected by the 

attorney-client privilege. This privilege belongs to you. These communications should be kept
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confidential as to third parties that are not part of the attorney-client relationship. Disclosure 

of privileged attorney-client communications to third parties during the pendency of this mat

ter could compromise our representation of you and hurt your case.  

No Guarantee of Success 

You acknowledge that we have not made any representations as to the ultimate success 

of the case or favorable outcome of the claims that may be advanced relating to any legal mat

ter. You further acknowledge that all statements made by us regarding the successful outcome 

of any claim or defense of any claim is an opinion only and not a representation or warranty or 

guarantee.  

Rights and Responsibilities of Attorneys and Clients 

One of the most important considerations in accepting an engagement is whether it will 

put the attorney or firm in conflict with any existing client interest. If such a conflict is discov

ered, we may be disqualified from continuing our representation in this matter. It is very 

important that you reconsider all of the interests that are involved to be certain that you have 

advised us fully as to any possible conflicts of interest. If we determine that a conflict of inter

est does exist, we will notify all affected clients and will proceed in a manner consistent with 

the ethical standards contained in the Texas Disciplinary Rules of Professional Conduct.  

We must advise you that our representation is subject to our right to withdraw from rep

resenting you for any reason at our sole discretion. Additionally, while we are confident that 

none of the following will ever be a problem in our representation of you, the Texas Disciplin

ary Rules of Professional Conduct require us to advise you that we may withdraw at any time 

from representing a client if-
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1. a client insists on presenting a claim or defense that is not warranted under exist

ing law and cannot be supported by good faith argument for an extension, modification, or 

reversal of existing law; 

2. a client seeks to pursue an illegal, fraudulent, or criminal course of conduct; 

3. a client insists that the firm pursue a course of conduct that is illegal, repugnant, 

imprudent, or that is prohibited under the Disciplinary Rules, or with which the firm has a fun

damental disagreement; 

4. a client, by other conduct, renders it unreasonably difficult for the firm to carry out 

its employment; 

5. a client insists the firm engage in conduct that is contrary to the judgment and 

advice of the firm but not prohibited under the Disciplinary Rules; 

6. a client fails substantially to fulfill an obligation to the firm regarding the firm's 

services, including an obligation to pay attorney's fees or expenses as agreed, and the client 

has been given reasonable warning that the firm will withdraw unless the obligation is ful

filled; or 

7. other good cause for withdrawal exists.  

All rights afforded under this agreement are cumulative. Any forbearance shown by 

either party in the exercise of these rights is not a waiver of those rights. Any express or 

implied waiver of rights with regard to any event or default that occurs shall under no circum

stances be deemed a waiver of rights with regard to any subsequent event or default.  

The Texas Supreme Court and courts of appeals have adopted the Texas Lawyer's 

Creed as a mandate to the legal profession in Texas. The creed requires our firm to advise you
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of the contents of the creed when undertaking to represent you. A copy of the Texas Lawyer's 

Creed is attached to this engagement letter for your review.  

Facsimile and Electronic Transmission 

By signing this agreement, you represent that you have been notified that we often use 

facsimile transmissions and electronic mail transmissions as forms of communication. It is 

possible that such transmissions may be intercepted by third parties. If you do not agree to the 

use of such transmissions, please notify us in writing.  

We are delighted you have selected us for this engagement. While we cannot guarantee 

a particular outcome in your case, we do promise to do our very best on your behalf.  

Your signature at the end of this document evidences your agreement to the terms of 

this engagement letter. We sincerely appreciate this opportunity to be of service to you.  

Very truly yours, 

[Name of law firm] 

By 
[Name of attorney] 

I, [name of client], hereby agree to the engagement of [name of firm] with respect to 

guardianship of the person and estate of [name of proposed ward], an incapacitated person, 

and I agree to the conditions and terms of the foregoing document pertaining to the represen

tation by [name of firm], including the payment of fees and expenses charged by [name of 

firm].  

[Name of client] 

Date:
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Notice to Clients 

Texas law requires that all attorneys provide their clients with the following notice 

about the existence of the attorney grievance process: "The State Bar of Texas investigates 

and prosecutes professional misconduct committed by Texas attorneys. Although not every 

complaint against or dispute with a lawyer involves professional misconduct, the State Bar 

Office of General Counsel will provide you with information about how to file a complaint.  

For more information, please call 1-800-932-1900. This is a toll-free telephone call." 

The Texas Lawyer's Creed 

I am a lawyer. I am entrusted by the People of Texas to preserve and improve our legal 

system. I am licensed by the Supreme Court of Texas. I must therefore abide by the Texas 

Disciplinary Rules of Professional Conduct, but I know that professionalism requires more 

than merely avoiding the violation of laws and rules. I am committed to this creed for no other 

reason than it is right.  

Our Legal System 

A lawyer owes to the administration of justice personal dignity, integrity, and indepen

dence. A lawyer should always adhere to the highest principles of professionalism.  

1. I am passionately proud of my profession. Therefore, "My word is my bond." 

2. I am responsible to assure that all persons have access to competent representation 

regardless of wealth or position in life.  

3. I commit myself to an adequate and effective pro bono program.  

4. I am obligated to educate my clients, the public, and other lawyers regarding the 

spirit and letter of this Creed.
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5. I will always be conscious of my duty to the judicial system.  

Lawyer to Client 

A lawyer owes to a client allegiance, learning, skill, and industry. A lawyer shall 

employ all appropriate means to protect and advance the client's legitimate rights, claims, and 

objectives. A lawyer shall not be deterred by any real or imagined fear of judicial disfavor or 

public unpopularity, nor be influenced by mere self-interest.  

1. I will advise my client of the contents of this Creed when undertaking representa

tion.  

2. I will endeavor to achieve my client's lawful objectives in legal transactions and in 

litigation as quickly and economically as possible.  

3. I will be loyal and committed to my client's lawful objectives, but I will not permit 

that loyalty and commitment to interfere with my duty to provide objective and independent 

advice.  

4. I will advise my client that civility and courtesy are expected and are not a sign of 

weakness.  

5. I will advise my client of proper and expected behavior.  

6. I will treat adverse parties and witnesses with fairness and due consideration. A 

client has no right to demand that I abuse anyone or indulge in any offensive conduct.  

7. I will advise my client that we will not pursue conduct which is intended primarily 

to harass or drain the financial resources of the opposing party.  

8. I will advise my client that we will not pursue tactics which are intended primarily 

for delay.
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9. I will advise my client that we will not pursue any course of action which is with

out merit.  

10. I will advise my client that I reserve the right to determine whether to grant 

accommodations to opposing counsel in all matters that do not adversely affect my client's 

lawful objectives. A client has no right to instruct me to refuse reasonable requests made by 

other counsel.  

11. I will advise my client regarding the availability of mediation, arbitration, and 

other alternative methods of resolving and settling disputes.  

Lawyer to Lawyer 

A lawyer owes to opposing counsel, in the conduct of legal transactions and the pursuit 

of litigation, courtesy, candor, cooperation, and scrupulous observance -of all agreements and 

mutual understandings. Ill feelings between clients shall not influence a lawyer's conduct, 

attitude, or demeanor toward opposing counsel. A lawyer shall not engage in unprofessional 

conduct in retaliation against other unprofessional conduct.  

1. I will be courteous, civil, and prompt in oral and written communications.  

2. I will not quarrel over matters of form or style, but I will concentrate on matters of 

substance.  

3. I will identify for other counsel or parties all changes I have made in documents 

submitted for review.  

4. I will attempt to prepare documents which correctly reflect the agreement of the 

parties. I will not include provisions which have not been agreed upon or omit provisions 

which are necessary to reflect the agreement of the parties.
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5. I will notify opposing counsel, and, if appropriate, the Court or other persons, as 

soon as practicable, when hearings, depositions, meetings, conferences or closings are can

celed.  

6. I will agree to reasonable requests for extensions of time and for waiver of proce

dural formalities, provided legitimate objectives of my client will not be adversely affected.  

7. I will not serve motions or pleadings in any manner that unfairly limits another 

party's opportunity to respond.  

8. I will attempt to resolve by agreement my objections to matters contained in 

pleadings and discovery requests and responses.  

9. I can disagree without being disagreeable. I recognize that effective representation 

does not require antagonistic or obnoxious behavior. I will neither encourage nor knowingly 

permit my client or anyone under my control to do anything which would be unethical or 

improper if done by me.  

10. I will not, without good cause, attribute bad motives or unethical conduct to 

opposing counsel nor bring the profession into disrepute by unfounded accusations of impro

priety. I will avoid disparaging personal remarks or acrimony towards opposing counsel, par

ties and witnesses. I will not be influenced by any ill feeling between clients. I will abstain 

from any allusion to personal peculiarities or idiosyncrasies of opposing counsel.  

11. I will not take advantage, by causing any default or dismissal to be rendered, when 

I know the identity of an opposing counsel, without first inquiring about that counsel's inten

tion to proceed.  

12. I will promptly submit orders to the Court. I will deliver copies to opposing coun

sel before or contemporaneously with submission to the Court. I will promptly approve the 

form of orders which accurately reflect the substance of the rulings of the Court.
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13. I will not attempt to gain an unfair advantage by sending the Court or its staff cor

respondence or copies of correspondence.  

14. i will not arbitrarily schedule a deposition, court appearance, or hearing until a 

good faith effort has been made to schedule it by agreement.  

15. I will readily stipulate to undisputed facts in order to avoid needless costs or 

inconvenience for any party.  

16. I will refrain from excessive and abusive discovery.  

17. I will comply with all reasonable discovery requests. I will not resist discovery 

requests which are not objectionable. I will not make objections nor give instructions to a wit

ness for the purpose of delaying or obstructing the discovery process. I will encourage wit

nesses to respond to all deposition questions which are reasonably understandable. I will 

neither encourage nor permit my witness to quibble about words where their meaning is rea

sonably clear.  

18. I will not seek Court intervention to obtain discovery which is clearly improper 

and not discoverable.  

19. I will not seek sanctions or disqualification unless it is necessary for protection of 

my client's lawful objectives or is fully justified by the circumstances.  

Lawyer and Judge 

Lawyers and judges owe each other respect, diligence, candor, punctuality, and protec

tion against unjust and improper criticism and attack. Lawyers and judges are equally respon

sible to protect the dignity and independence of the Court and the profession.  

1. I will always recognize that the position of judge is the symbol of both the judicial 

system and administration ofjustice. I will refrain from conduct that degrades this symbol.
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2. I will conduct myself in Court in a professional manner and demonstrate my 

respect for the Court and the law.  

3. I will treat counsel, opposing parties, the Court, and members of the Court staff 

with courtesy and civility.  

4. I will be punctual.  

5. I will not engage in any conduct which offends the dignity and decorum of pro

ceedings.  

6. I will not knowingly misrepresent, mischaracterize, misquote or miscite facts or 

authorities to gain an advantage.  

7. I will respect the rulings of the Court.  

8. I will give the issues in controversy deliberate, impartial and studied analysis and 

consideration.  

9. I will be considerate of the time constraints and pressures imposed upon the Court, 

Court staff and counsel in efforts to administer justice and resolve disputes.
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Chapter 3

Alternatives to Guardianship and Preguardianship Planning

3.1 Scope of Chapter

This chapter contains a brief discussion of vari
ous alternatives to guardianship administration.  
These summaries are intended only to inform 
the attorney of possible approaches, and sources 
outside this manual should be consulted if it is 
determined that one of these alternatives is 
appropriate.  

The guardianship sections of the Probate Code 
contain a clear policy statement requiring the 
use of less restrictive alternatives to guardian
ship if such are available and appropriate. Tex.  
Prob. Code 602. A guardianship with full 
authority is authorized only as indicated by the 
limitations of the proposed ward. The court is 
mandated to encourage the development or 
maintenance of maximum self-reliance and 
independence of the proposed ward. Tex. Prob.  
Code 602.

3.2 Bank Accounts

A joint account established in the name of the 
client, before incapacity, and the name of one or 
more responsible individuals will permit one 
person to write checks on or withdraw funds 
from another's checking or savings account.  
Tex. Prob. Code 436-450. A "convenience 
account," which permits the cosignatories to 
draw off the account during the depositor's life 
to benefit the depositor or to pay his obligations, 
may also be considered. Tex. Prob. Code 

438A. Under this option, the convenience 
signer has no ownership rights in the account, 
before or after the death of the depositor, nor 
does the convenience signer have any right to 
pledge the assets of the account.

Convenience signers may also be added to other 
multi-party accounts, such as joint tenancy with 
right of survivorship, pay-on-death, or trust 
accounts, without granting ownership rights to 
the convenience signer. Tex. Prob. Code 438B.

3.3 Appointment of 
Representative Payee for 
Receipt of Social Security 
Benefits

Many elderly and disabled persons receive 
Security Retirement Income or Supplemental 
Security Income (SSI) benefits. The Social 
Security Administration provides for the 
appointment of a "representative payee" to 
receive the appropriate benefits on behalf of the 
retired or disabled person if that person is unable 
to process or manage the funds. See 42 U.S.C.  

1383(a)(2); 20 C.F.R. 416.601-.665. No 
legal determination of incapacity is required. 20 
C.F.R. 416.601.  

The power of a court-appointed guardian of the 
estate to receive and manage these benefits is 
subordinate to that of a representative payee.  
The Social Security Administration may deny a 
court-appointed guardian of the estate the right 
to receive the ward's SSI and retirement benefits 
and may appoint another individual as represen
tative payee.  

If guardianship is needed only because the dis
abled person cannot process or manage a retire
ment or SSI check, guardianship may be 
avoided by having a representative payee 
appointed. The local Social Security Adminis
tration office can provide application forms and
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further information about the retirement or SSI 
program.

3.4 Department of Veterans 
Affairs Fiduciary Program

Similar to the appointment of a representative 
payee to receive benefits on behalf of a retired 
or disabled person, the Department of Veterans 
Affairs Fiduciary Program allows the appoint
ment of a person to handle the administration of 
a veteran's pension benefits without the appoint
ment of a guardian. See 38 U.S.C. 5502; see 
also Department of Veterans Affairs, Fiduciary 
Program, www.vba.va.gov/bln/21/Fiduciary/ 
index.htm.  

Caveat: Incapacitated veterans entitled to 
receive more than $100,000 will likely have to 
have a bonded, court-appointed guardian to 
manage the funds.  

See chapter 5 in this manual for further discus
sion of veterans benefits and guardianships of 
veterans.

3.5 Payment of Employees 
Retirement System Funds to 
Parent of Minor

Texas Employees Retirement System (ERS) 

funds owed a minor may be paid directly to and 

managed by the beneficiary's parent. Tex. Att'y 

Gen. Op. No. H-1214 (1978). The attorney gen
eral's opinion relies on two provisions as sup

port for this conclusion. First, a parent has 

authority to manage the estate of a minor child 

without court appointment of a guardian. Tex.  

Fam. Code 151.001(a)(4). A parent may also 
receive, hold, and disburse funds for the minor's 

benefit. Tex. Fam. Code 151.001(a)(8). Thus, 
a parent may receive and manage a minor 

child's ERS benefits without guardianship 

administration. Tex. Att'y Gen. Op. No.  

H-1214. Guardianship of a minor may be 

avoided if the sole property of the minor con-

sists of a right to receive ERS funds, and these 
funds may be paid directly to the parent to be 
managed for the benefit of the minor.

3.6 Managing and Possessory 
Conservatorship for Minor

In suits affecting the parent-child relationship, 
defined by Tex. Fam. Code 101.032(a), state 
district courts are empowered to appoint manag
ing and possessory conservators for minor chil
dren. Tex. Fam. Code 153.005-.006. The 
rights and duties of nonparent possessory con
servators are prescribed by Tex. Fam. Code 

153.376. A nonparent managing conservator 
has the right to physical possession of the minor; 
the duty to care for, control, protect, and provide 
support and education for the minor; and the 
power to consent to medical treatment for, make 
decisions of legal significance concerning, and 
receive, hold, and disburse funds for the support 
of the minor. Tex. Fam. Code 153.371.  

The statutory rights and duties of a managing 
conservator have been held to be equivalent to 
the rights, powers, and duties of guardians of the 
person. See In re Guardianship ofHenson, 551 
S.W.2d 136, 139 (Tex. Civ. App.-Corpus 
Christi 1977, writ ref'd n.r.e.). Although a 
detailed account of use of the preemptive 
appointment of a managing conservatorship in 
lieu of guardianship is beyond the scope of this 
manual, it should be considered if a parent is ter
minally ill and wishes to settle the conservator
ship premortem. Tex. Fam. Code 153.007 
provides for agreed conservatorships. See also 
Tex. Fam. Code 161.005 (termination of 
parental rights).

3.7 Authorization Agreement for 
Nonparent Relative

A parent may authorize a grandparent, adult sib
ling, or adult aunt or uncle to have decision
making authority for a minor child in regards to 
health care, insurance coverage, school enroll-
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ment, school activities, driver's education, 
employment, and application for public benefits.  
See Tex. Fam. Code ch. 34. This essentially 
authorizes the designee to do anything a guard
ian of the person could do.  

See form 3-1 in this chapter.

3.8 Durable Power of Attorney

A durable power of attorney is a written instru
ment by which a principal appoints and confers 
on an attorney-in-fact the authority to perform 
acts on behalf of the principal. See Tex. Prob.  
Code 482. It may authorize the agent to 
receive dividends, interest, and other payments 
for deposit in the principal's account, to with
draw funds from specified accounts, and to use 
the withdrawn funds for the principal's support, 
maintenance, and medical and health needs. See 
form 3-2 in this chapter. The statute provides 
other powers to assist with the management of 
the principal's estate. See Tex. Prob. Code 

481-506.  

An authorized signature account established in 
conjunction with a durable power of attorney 
while the depositor or principal still has full 
capacity may help to avert the need for a guard
ianship of the estate if the principal later 
becomes unable to manage his financial affairs.  
Texas savings and loan associations may con
tinue to recognize the written authorization of an 
attorney-in-fact to withdraw funds from a 
depositor's account even though the depositor 
has become incapacitated, as long as the associ
ation has not received notice of the revocation of 
the authorization. Tex. Fin. Code 65.107(a).  
Written notice of the depositor's legal adjudica
tion of incapacity constitutes notice of revoca
tion. Tex. Fin. Code 65.107(b). This provision, 
however, serves to protect the savings and loan 
association. It does not alter settled law that the 
agency relationship established through a non
durable power of attorney terminates on the 
principal's incapacity. Because savings and loan

associations generally do not recognize the 
authority of the attorney-in-fact after the princi

pal becomes incapacitated, the power of attor

ney executed in conjunction with the 
authorized-signature account should be made 
durable. See Tex. Prob. Code 496.

3.9 Financial Durable Power of 
Attorney

If a power of attorney was executed before Sep
tember 1, 1997, consideration should be given to 
replacing it with the new version discussed in 
the Durable Power of Attorney Act, Tex. Prob.  
Code 481-506. See form 3-2 in this chapter.  

Several significant improvements were made by 
the 1993 and 1997 statutory changes, including 
the following: 

1. The power of attorney does not termi
nate unless the document provides a 
specific termination date. Tex. Prob.  
Code 483.  

2. A principal is bound by the agent's 
acts notwithstanding the incapacity or 
disability. Tex. Prob. Code 484.  

3. When a guardian is appointed, the 
agent can be made to account for all 
actions under the power of attorney no 
matter when the actions were taken.  
Tex. Prob. Code 485.  

4. Any person who, in good faith, relies 
on the power of attorney without 
notice of its revocation; the death, 
divorce, or annulment of the principal; 
or the appointment of a guardian, is 
protected. Tex. Prob. Code 486. The 
agent may execute a self-serving affi
davit to establish the existence of this 
good-faith reliance. This affidavit is 
permitted to state the principal's spe
cific disability or incapacity. Tex.  
Prob. Code 487.
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5. The power of attorney must be 

recorded only if it covers real prop

erty. See Tex. Prob. Code 489.  

6. Appointment of a spouse as agent is 

automatically revoked on divorce or 

annulment. Tex. Prob. Code 485A.  

7. Unless otherwise instructed, the prin

cipal must strike out powers not given 

rather than initial those given. Tex.  

Prob. Code 490.  

8. The agent is permitted to make gifts as 

long as they do not exceed the amount 

of annual exclusions allowed from 

federal gift tax for the calendar year of 

the gift. Tex. Prob. Code 490.  

9. The form now defines when the prin

cipal is disabled or incapacitated and 

how this will be determined. Tex.  

Prob. Code 490.  

10. The agent is permitted to exercise the 

power to manage and supervise inter

ests in real property, including oil, gas, 

and mineral interests. Tex. Prob. Code 

492(4)(E).  

11. A durable power of attorney may be 

effective either immediately or on the 

incapacity of the principal. Tex. Prob.  

Code 490.  

3.10 Medical Power of Attorney 

A medical power of attorney allows an individ

ual to designate an agent to consent to medical 

treatment. See Tex. Health & Safety Code 

166.151. This power of attorney is not 

required to be notarized, but a separate, detailed 

disclosure statement is required. Tex. Health & 

Safety Code 166.162-.164. See forms 3-3 
and 3-4 in this chapter. The medical power is 

revoked by (1) oral or written notification by the 

principal to the agent or health-care provider "or 

by any other act evidencing a specific intent to

revoke the power," without regard to the princi
pal's capacity; (2) the execution of a subsequent 
power of attorney; or (3) divorce if the agent is a 
spouse unless the power provides otherwise.  
Tex. Health & Safety Code 166.155.

3.11 Authorization to Consent to 
Medical Treatment

In 1999, the Texas legislature consolidated the 
statutory provisions for directives to physicians 
and medical powers of attorney into chapter 166 
of the Texas Health & Safety Code. A directive 
to physicians allows one to designate, before the 
need arises, instructions on the use or withhold
ing of life-sustaining procedures. The Code pro
vides a specific form but does not mandate its 
use. Tex. Health & Safety Code 166.033. See 
form 3-5 in this chapter. The form is called 
"Directive to Physicians and Family or Surro
gates." Some attorneys and clients find the 
form's division of medical conditions into 
categories-irreversible and terminal
confusing. An irreversible condition is one with 
at least a six-month life expectancy; a terminal 
condition refers to one with a life expectancy of 
less than six months.  

A person must not be incapacitated at the time 
the directive is executed. Tex. Health & Safety 
Code 166.032. The directive must be signed in 
the presence of two witnesses or notarized. See 
Tex. Health & Safety Code 166.032(b), 
(b-1), 166.036(a).  

Under the statute, only one witness must not be 
related to the declarant by blood or by marriage, 
not be entitled to a part of the declarant's estate, 
not have a claim against the patient, not be the 
attending physician or the employee of the 
attending physician, not be involved in provid
ing direct patient care, and not be an officer, 
director, partner, or business office employee of 
the health-care facility in which the patient is 
located. Tex. Health & Safety Code 166.033.
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If a patient has not executed a directive and is 
incompetent or incapable of communication, the 
attending physician and the patient's legal 
guardian or an agent appointed under a medical 
power of attorney may make a treatment deci
sion for the patient. Tex. Health & Safety Code 

166.039(a). If there is no legal guardian or 
agent, the attending physician and one of the fol
lowing persons in the following priority may 
decide to withhold or withdraw life-sustaining 
procedures: the patient's spouse, reasonably 
available adult children, parents, or the patient's 
nearest living relatives. Tex. Health & Safety 
Code 166.039(b).  

The directive need not be recorded to be effec
tive, is effective on execution, and may be 
revoked at any time without regard to the 
declarant's mental state or competency. Tex.  
Health & Safety Code 166.042.  

Any health-care provider who acts in compli
ance with a directive is not liable if the acts are 
done in good-faith reliance on the directive.  
Also, a provider who is unaware of the directive 
cannot be liable for acting contrary to it. Tex.  
Health & Safety Code 166.045. Instructions in 
a directive supersede any conflicting instruc
tions given by a guardian or agent under a dura
ble power of attorney for health care if the 
directive is executed at a later time. Tex. Health 
& Safety Code 166.008.  

Sections 166.151-.166 also provide for a medi
cal power of attorney, formerly known as a dura
ble power of attorney for health care. Section 
166.163 provides for a mandatory disclosure 
statement; section 166.164 mandates the form of 
the medical power of attorney. If no directive 
has been issued, an agent named in the medical 
power of attorney may act on behalf of his prin
cipal. The witness requirements are similar to 
those of the directive to physicians and family or 
surrogates.  

The cost of providing the necessary medical 
treatment must be paid by the patient as if he

had given the consent. Tex. Health & Safety 
Code 166.161.  

A surrogate decision maker, physician, or medi
cal treatment provider who acts in good faith 
will not be subject to either criminal or civil lia
bility for the acts. Tex. Health & Safety Code 

166.160.

3.12 Consent of Nonparent under 
Family Code

The Texas Family Code provides that when a 
parent is unavailable to consent to dental, medi
cal, psychological, and surgical treatment of a 
child, a person authorized by statute may con
sent to such treatment. Tex. Fam. Code 

32.001(a). A parent may also delegate author
ity to consent to others not authorized by statute.  
See form 3-6 in this chapter.

3.13 Surrogate Decision Making

3.13:1 Incapacitated Individuals 
and Inmates 

Incapacitated individuals in a hospital or nursing 
home, receiving services through a "home and 
community support services agency," or who are 
adult inmates of a county or municipal jail may 
have nonemergency medical decisions made 
without the necessity of a guardianship. See Tex.  
Health & Safety Code 313.001-.007.  

"Incapacity" is defined as "lack[ing] the ability, 
based on reasonable medical judgment, to 
understand and appreciate the nature and conse
quences of a treatment decision, including the 
significant benefits and harms of and reasonable 
alternatives to any proposed treatment deci
sion." Tex. Health & Safety Code 313.002(5).  

Any medical treatment consented to under the 
surrogate decision-making statute must be based 
on knowledge of what the patient would desire,

STATE BAR OF TEXAS

3.13

3-5



Alternatives to Guardianship and Preguardianship Planning

if known. Tex. Health & Safety Code 

313.004(c).  

Decision Maker Priority: Decision-making 

priority is given in the following order: (1) to the 

patient's spouse; (2) to an adult child of the 

patient, with thd waiver and consent of all other 

qualified adult children of the patient to act as 

the sole decision maker; (3) to a majority of the 

patient's reasonably available adult children; (4) 

to the patient's parents; (5) to the individual 

clearly identified to act for the patient by the 

patient before the patient became incapacitated; 

(6) to the patient's nearest living relative; or (7) 

to a member of the clergy. Tex. Health & Safety 

Code 313.004(a).  

Surrogate decision making does not (1) replace 

the authority of a guardian nor of an agent under 

a medical power of attorney, (2) authorize treat

ment decisions for a minor unless the disabilities 

of minority have been judicially removed, or (3) 

authorize patient transfers under Health & 

Safety Code chapter 241. See Tex. Health & 

Safety Code 313.003.  

Limitations on Types of Consent: The surro

gate decision maker cannot consent to (1) volun

tary inpatient mental health services, (2) electro

convulsive treatment, (3) the appointment of 

another surrogate decision maker, (4) emer

gency decisions, or (5) end-of-life decisions 

(extending or withdrawing life support). Tex.  

Health & Safety Code 313.003(a)(1), 
313.004(d). Additionally, if the patient is an 
adult inmate of a county or municipal jail, a sur

rogate decision maker may not consent to (1) 
psychotropic medication, (2) involuntary inpa

tient mental health services, or (3) psychiatric 

services calculated to restore competency to 

stand trial. Tex. Health & Safety Code 

313.004(e).  

Limitations on Period of Consent for 

Inmate: A surrogate decision maker for an 

adult inmate may consent to medical treatment 

on behalf of the inmate patient only for the ear-

lier of 120 days from the day after the date the 

surrogate decision maker agrees to act or the 

date the inmate is released from jail. Following 

the period of consent, only the patient or the 

patient's appointed guardian (of the person) may 

consent to medical treatment. See Tex. Health & 

Safety Code 313.004(f). Presumably, surro
gate decision making would be available if the 

patient then otherwise qualified under the surro

gate decision-maker statute.  

Withdrawal of Life Support: If there is no 

Directive to Physicians and there is no guardian, 

making a treatment decision that may include 

withholding or withdrawing life-sustaining 

treatment is to be made pursuant to Health & 

Safety Code section 166.039. The protocol for 

such a decision is, in descending order of avail

ability

I1. the attending physician and the 

patient's legal guardian or agent under 

a medical power of attorney; 

2. the attending physician and either: 

a. the patient's spouse; 

b. the patient's reasonably available 

adult children; 

c. the patient's parents; or 

d. the patient's nearest living rela

tive; or 

3. the attending physician and another 

physician who is not involved in the 

treatment of the patient or who is a 

representative of an ethics or medical 

committee of the health-care facility in 

which the person is a patient.  

Tex. Health & Safety Code 166.039(a), (b), 
(e).  

Documenting Consent: The attending physi

cian is required to

1. describe the patient's incapacity in the 

patient's medical record;
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2. describe the proposed medical treat
ment; 

3. make a reasonably diligent effort to 
contact or cause to be contacted the 
persons eligible to serve as surrogate 
decision makers; and 

4. document the efforts to contact those 
persons in detail in the patient's medi
cal record.  

Tex. Health & Safety Code 313.005(a), (b).  

If a surrogate decision maker consents to medi
cal treatment on behalf of the patient, the attend
ing physician records the date and time of the 
consent and signs the patient's medical record.  
The surrogate decision maker countersigns the 
medical record or signs an informed consent 
form. Tex. Health & Safety Code 313.005(c).  

The statute provides for the surrogate consent to 
be given other than in person, provided that the 
consent is documented in the patient's medical 
record, signed by the staff member receiving the 
consent, and countersigned by the surrogate 
decision maker as soon as possible. Tex. Health 
& Safety Code 313.005(d).  

Costs of Treatment: The statute does not 
make the surrogate decision maker liable for the 
cost of treatment. The result is the same as if the 
patient had consented to the treatment. Tex.  
Health & Safety Code 313.006.  

Limitation on Liability: The surrogate deci
sion maker, attending physician, hospital, nurs
ing home, home and community support 
services agency, and their agents are not subject 
to criminal or civil liability or professional lia
bility, provided all of the parties are acting in 
good faith and the medical treatment consented 
to does not constitute a failure to exercise due 
care. Tex. Health & Safety Code 313.007.  

Disputes regarding the right to act as a surrogate 
decision maker are to be resolved by courts with

probate jurisdiction. Tex. Health & Safety Code 
313.004(b).  

3.13:2 Persons with Mental 
Retardation 

Surrogate decision making for persons with 
mental retardation is a more specialized form of 
surrogate decision making that allows an indi
vidual surrogate decision maker, a surrogate 
consent committee, and an interdisciplinary 
team to interact to make major medical and den
tal decisions (including the administration of 
psychotropic medications and behavior inter
ventions) and release medical records for per
sons who reside in an intermediate care facility 
for mentally retarded persons. The statute also 
allows other nonmedical decisions to be made 
by the committee or surrogate decision maker.  
See Tex. Health & Safety Code ch. 597; 40 Tex.  
Admin. Code 9.281-.295.  

Note: House Bill 1481, passed in the 2011 
legislature, is the Texas implementation of its 
federal counterpart Rosa's Law (Pub. L. No.  
111-256, 124 Stat. 2643-2645 (2010)), which 
directs the legislature and state agencies to 
replace, as appropriate, the term "mental retar
dation" with the term "intellectual disability." 
See Acts 2011, 82nd Leg., R.S., ch. 272 (H.B.  
1481), eff. Sept. 1, 2011 (adding Tex. Gov't 
Code ch. 392). Although House Bill 1481 took 
effect in September 2011, until the Texas Pro
bate Code and other relevant statutes are 
amended, the "ftrson First" legislation is direc
tory only. As the statutory language has not 
changed to reflect this law, it is necessary to 
track existing statutory language in order to be 
compliant with the current statutes.

3.14 End-Stage Planning and 
Palliative Care-Statement 
of Intent

With or without legal assistance, a person may 
express his wishes and desires as to treatment
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decisions as disability or death approaches. Stat

utes underlying the various advance directive 

documents include reference to the patient's 

wishes or intent, if known, and Texas law 

requires that the patient's wishes, if known, are 

to be followed. See, e.g., Tex. Health & Safety 

Code 166.039, 166.152(e)(1), 313.004(c).  

A careful statement of the person's intent with 

regard to end-of-life treatment choices, surro

gate decision making, and palliative care 

choices, even if not fully compliant as a medical 

power of attorney or directive to physicians, 

may still function as a clear statement of the 

patient's intent. An excellent approach would be 

to execute the statutory medical power of attor

ney and directive to physicians and attach them 

to the statement of intent. By providing a clear 

outline of the patient's wishes, the statement of 

intent may help to address potential uncertain

ties with regard to end-stage planning and pal

liative care that may not be addressed in other 

directives prescribed by statute. The statement 

of intent may provide useful guidance when 

another authorized directive does not cover a 

specific circumstance or is unclear regarding the 

patient's wishes. Practitioners should use cau

tion to ensure that other directives and advance 

planning documents authorized by the client are 

consistent with the client's statement of intent.  

A statement of intent is included as form 3-7 in 

this chapter for illustrative and discussion pur

poses. It is similar to "Five Wishes," a copy

righted end-stage planning document that 

combines a health-care power of attorney, a 

directive to physicians, and end-stage planning 

statements. (See www.agingwithdignity.org/ 

five-wishes.php.) "Five Wishes" meets the legal 

requirements for end-stage planning documents 

in forty-two states. However, because of statu

tory restrictions in Texas, "Five Wishes" cannot 

be used in Texas. The included form should be 

used as an example only and is not derived from 

any statute. Further, there is no case law uphold

ing the use of such a statement, and it is unclear

what the legal effect of such a document is 
under Texas law. The sample form provides a 
broad range of circumstances and iss'ues that can 
be addressed in the statement of intent, but it is 
not exhaustive. The form should be adapted as 
necessary to accurately reflect the person's 
wishes in specific circumstances, including the 
specification of certain time frames and percent
ages relating to medical treatment (for example, 
no CPR is to be performed unless it is done 
within seven minutes of cardiac arrest).  
Although completing a statement of intent does 
not require legal assistance, persons completing 
the form are encouraged to do so in consultation 
with an attorney and the client's doctors. Any 
completed form must be based specifically on 
the person's expressed intent.

3.15 Out-of-Hospital Do-Not
Resuscitate Order

A person who is terminally ill or the legally 

authorized representative for such a person may 

direct that health-care professionals operating in 

an out-of-hospital situation not initiate or con

tinue certain life-sustaining procedures. Tex.  

Health & Safety Code 166.081-.102. Only 

certain designated life-sustaining procedures 

may be the subject of the order. Tex. Health & 

Safety Code 166.081(6)(A). This directive 
must be executed on a form specified by the 

Texas Board of Health, and, among other 

requirements, it must include

1. a title that readily identifies the docu

ment as an out-of-hospital do-not

resuscitate (DNR) order; 

2. a statement that the directive was pre

pared and signed by the person's 

attending physician; and 

3. places for the names and signatures of 

two qualified witnesses or the notary 

public's acknowledgment and for the 

name and signature of the attending 

physician.
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Tex. Health & Safety Code 166.083.  

The directive is effective on execution and need 
not be recorded, and there is no advantage to the 
client in creating a public record. Tex. Health & 
Safety Code 166.082(g). Any health-care pro
vider who acts in compliance with and in good
faith reliance on such an order cannot be sub
jected to criminal or civil liability. In addition, if 
the health-care provider is not aware of the 
order, or if the DNR identification device is not 
present, there is no liability for acting contrary 
to the order. Tex. Health & Safety Code 

166.094-.096.  

3.16 Interventional Alternatives 

3.16:1 Emergency Care 

No consent for treatment is required for a minor 
who is suffering from what reasonably appears 
to be a life-threatening injury or illness and 
whose parent, managing or possessory conser
vator, or guardian is not present. Tex. Health & 
Safety Code 773.008(3). A similar provision 
applies to unconscious adults. Tex. Health & 
Safety Code 773.008(1).  

3.16:2 Emergency Order for 
Protective Services 

A person who lacks the capacity to consent to 
medical services and who is in a situation posing 
an immediate threat to his life or physical safety 
may, upon (1) the filing of a verified petition, (2) 
the appointment of an attorney ad litem, and (3) 
a finding of reasonable cause at a hearing for 
that purpose, be removed by Adult Protective 
Services to treatment and examined within 
seventy-two hours. Tex. Hum. Res. Code 

48.208. The removal may last no longer than 
seventy-two hours unless extended by the court 
for up to thirty days. An application for tempo
rary and permanent guardianship usually fol
lows. This order should not be confused with a 
domestic violence protective order issuable

under chapter 5 of the Texas Code of Criminal 
Procedure.  

3.16:3 Court-Ordered Mental 
Health Services 

In the case of a chronically mentally ill person, a 
temporary involuntary commitment may be 
preferable to a guardianship. A guardianship, 
with its attendant removal of functional rights 
and the requirement that it usually be in place 
for at least a year, may be too restrictive once 
the patient/ward has been stabilized with medi
cation. Commitment provisions for persons who 
are chemically dependent, persons with mental 
retardation, and persons with certain communi
cable diseases are also available in limited cir
cumstances. See Tex. Health & Safety Code chs.  
81, 462, 571, 574.  

3.16:4 Driving Issues-License 
Renewal in Person over Age 
Seventy-Nine and the 
"Re-Test Request" 

Texas drivers aged seventy-nine or older can no 
longer renew a driver's license by mail or elec
tronic means; they must renew the license in 
person at an authorized license renewal station.  
Tex. Transp. Code 521.274(b)(3). In addition, 
drivers aged eighty-five and older will now have 
to renew every two years, rather than every six 
years. Tex. Transp. Code 521.2711.  

A potential ward who refuses to stop driving 
may be reported to the Department of Transpor
tation by a physician, a family member, or a 
peace officer if the person's driving capability is 
impaired. Information in the license renewal 
application or on the driving record may prompt 
a reexamination. The reexamination involves an 
interview and may also involve a vision test, a 
written test, and/or a driving test.  

It is possible for the applicant in a guardianship 
or the ad litem to request the court to make a
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request to the Department of Public Safety for 
the proposed ward to be re-tested under DPS 
regulations to determine the proposed ward's 
suitability to continue to drive. See form 3-8 in 
this chapter.

3.17 School Admission Procedures

A school district may adopt guidelines to allow 

admission of nonresident children to attend 

school in that school district without the need 

for a guardianship. Tex. Educ. Code 

25.001(d).  

Also, a school district may adopt guidelines to 

allow admission of nonresident children to 

school if a grandparent of the child resides in the 

school district and the grandparent provides "a 

substantial amount" of after-school care for the 

child. Tex. Educ. Code 25.001(b)(9).

3.18 Designation of Guardian in 
Event of Later Incapacity or 
Need for Guardian

A designation of guardian before a need arises 

may be executed before incapacity. Tex. Prob.  

Code 679. A statutory form is provided, but 

the statutory form is not mandatory. This form 

should be filed with the application to appoint a 

guardian. In addition, this instrument may be 

used to designate those not desired to be 

appointed guardian. See form 3-9 in this chap

ter; but see section 9.11:2 in this manual and 

Tex. Prob. Code 759(b). The designation may 

be revoked in the same manner as a will under 

section 63 of the Probate Code. The designation 

need not be recorded to be effective, and there is 

no advantage to the client in doing so.

3.19 Declaration of Appointment 
of Guardian for Children in 
Event of Death

The last surviving parent may direct the appoint

ment of a guardian of the children. Tex. Prob.

Code 676(d), 677(b), 677A. A statutory form 
is provided, but any form that clearly indicates 

the declarant's intention may be used; see form 

3-10 in this chapter. The declaration must be 

attested to by two credible witnesses fourteen 

years of age or older and must have attached a 

self-proving affidavit signed by the declarant 

and witnesses. The declaration is effective on 

execution and-may be revoked in the same man

ner as a will under section 63 of the Probate 

Code. The declaration may be filed at any time 

after an application to appoint a guardian has 

been filed and does not need to be recorded to be 

effective. See Tex. Prob. Code 677A(d).

3.20 Declaration for Mental 
Health Treatment

A declaration may be made for mental health 

treatment in the event of future incapacity. A 

statutory form is provided that makes these 

treatment designations effective. Tex. Civ. Prac.  

& Rem. Code 137.011. See form 3-11 in this 

chapter.  

Significant factors that affect this declaration 

include the following: 

1. The declarant must not be incapaci

tated at the time the declaration is 

made.  

2. A preference or instruction may con

sist of either a consent to or refusal of 

any treatment.  

3. The declaration is effective on execu

tion and expires three years after the 

date of execution or on revocation.  

But if the person is incapacitated on 

the expiration date, the declaration 

remains effective until the person is no 

longer incapacitated.  

4. The declaration must be signed in the 

presence of two witnesses. Civil Prac

tice and Remedies Code section 

137.003(b) lists persons who, because
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of their relationship to the declarant, 
may not serve as witnesses.  

5. Any health-care provider who acts in 
compliance with the declaration is not 
subject to criminal or civil liability if 
the acts are done in good-faith reliance 
on the declaration. In addition, if the 
provider was not provided with a copy 
of the declaration and was unable to 
determine whether a declaration 
existed, there is no liability for acting 
contrary to it.  

6. The declaration may be disregarded 
only if the person is under an involun
tary commitment or if an emergency 
exists and the patient's instructions 
have not been effective in avoiding the 
emergency.  

7. The instructions in the declaration 
supersede any conflicting instructions 
given by a guardian or agent under a 
durable power of attorney for health 
care.  

Tex. Civ. Prac. & Rem. Code 137.001-.011.

3.21 Payment of Claims without 
Guardianship'

Any debtor may discharge debts to a minor, an 
incapacitated person, or a former ward by pay
ing the owed funds to a county clerk. Tex. Prob.  
Code 887. This provision eliminates the need 
for a guardianship proceeding. The right to 
receive such payment must be liquidated and 
uncontested in any pending lawsuit, and each 
payment must not exceed $100,000. Tex. Prob.  
Code 887(a).  

Payment to a resident minor or incapacitated 
person, referred to as the "creditor" in the stat
ute, should be made in the county in which the 
creditor resides. Tex. Prob. Code 887(a). Pay
ment to a nonresident should be made in any 
county in which the nonresident creditor owns

real property. If the nonresident creditor is not 
known to own real property in Texas, payment 
may be made in the county in which the debtor 
resides. Tex. Prob. Code 887(e). See form 
3-12 in this chapter.  

The receipt issued by the county clerk binds the 
creditor as of the date and to the extent of the 

payment. The clerk must immediately notify the 
court and the creditor of the payment. As soon 
as the money has been deposited, the clerk will 
invest it in accordance with court order for the 
account of the minor or the incapacitated person.  
Tex. Prob. Code 887(a). Not later than March 
1 of each calendar year, the clerk will report to 
the court on the status of the investment. Tex.  
Prob. Code 887(b).  

The creditor's unestranged spouse, father, or 
mother may apply to the court to withdraw 

money for theuse and benefit of the creditor.  
Tex. Prob. Code 887(c). See forms 3-13 and 
3-14. If there is no spouse and no parent alive 
and residing in Texas, the resident person with 
actual custody of the creditor may apply to with
draw the funds. The person making withdrawal 
must give a bond in double the amount of 
money on deposit, conditioned on use of the 
money as directed by the court for the benefit of 
the creditor. Tex. Prob. Code 887(c). Note that 
there is no provision for withdrawal by the 
guardian of a nonresident.  

The custodian must file a sworn accounting with 
the county clerk when the money has been 

expended in accordance with the orders of the 
court. The court's approval of this accounting 
releases the custodian and the sureties on the 
custodian's bond from liability. Tex. Prob. Code 

887(d).  

If the money is not withdrawn by a custodian, 
the creditor on whose behalf it was deposited 
may withdraw it when the creditor's disability is 
removed. If the person entitled to the money 
dies before it is withdrawn, that person's per
sonal representatives or heirs may withdraw it.
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In either case, the withdrawal may be without 

bond, simply by obtaining a court order direct

ing the clerk to deliver the money to the person 

or persons entitled to it. Tex. Prob. Code 

887(f).  

Payment of claims of less than $10,000 to chari

table institutions for the benefit of incapacitated 

inmates is also allowed. Tex. Prob. Code 

887(g).

3.22 Management of Funds 
Recovered for Minor or 
Incapacitated Person in 
Lawsuit Brought by Next 
Friend or Guardian Ad 
Litem

A next friend may represent and sue on behalf of 

minors and incapacitated persons who have no 

legal guardian. Tex. R. Civ. P. 44. A guardian ad 

litem may also represent the best interests of a 

minor. See Tex. Prop. Code 142.001.  

When a judgment is recovered in a lawsuit 

brought by a next friend, the court may enter an 

order authorizing the next friend or another per

son to take charge of the property recovered and 

administer it for the minor or incapacitated per
son. Tex. Prop. Code 142.002. The person 

authorized to take charge of the property must 

execute a bond conditioned on his using it to 

benefit the owner under direction of the court 

and delivering it and its increase to the person 

entitled to receive it when so ordered by the 

court. Tex. Prop. Code 142.002(b)(3). If the 

bond is executed by a solvent Texas surety com-

pany, it must be in an amount equal to the value 

of the money and property recovered; a bond not 

issued by a surety company must be in an 

amount double the amount of the recovery. Tex.  

Prop. Code 142.002(b)(1).  

A next friend is authorized to invest the recov

ered funds in interest-bearing time deposits in 

financial institutions insured by the Federal

Deposit Insurance Corporation. Tex. Prop. Code 

142.004(a)(1)(B). On court order, the clerk of 
the court may invest the funds appropriately.  

Tex. Prop. Code 142.004(a)(2). If the funds 
are deposited in a manner that prevents with

drawal from the financial institution without a 

court order, no bond will be required of the next 

friend with respect to the funds until they are 

actually withdrawn. Tex. Prop. Code 

142.004(b). Interest on such an account will be 

paid in the same manner as on accounts gov

erned by chapter 117 of the Local Government 

Code. Tex. Prop. Code 142.004(d). On with
drawal of the funds the court may order them 

either transferred to a beneficiary who has 

recovered capacity or managed under different 

authority. Tex. Prop. Code 142.004(c). See 

sections 3.23:3 and 3.23:4 below for a discus

sion of trusts created under chapter 142 of the 

Texas Property Code.  

Practice Pointer: Because neither the Prop

erty Code nor the Rules of Civil Procedure pro

vide for any oversight mechanism for next 

friend management of a minor's property, under 

no circumstances should a nonparent next friend 

be allowed to seek to manage the funds person

ally.  

Practice Pointer: Attorneys proceeding in lit

igation representing a next friend should be 

aware that their contingent fee agreements are 

subject to attack if the next friend is not the 

guardian, whether court-appointed or natural.  

Massey v. Galvan, 822 S.W.2d 309 (Tex. App.

Houston [14th Dist.] 1992, writ denied).  

In Stern v. Wonzer, 846 S.W.2d 939, 947 (Tex.  

App.-Houston [1st Dist.] 1993, no writ), the 

contingent fee agreement was limited to one

third, including expenses, upon the finding that 

next friends were subject to the same re strictions 

as guardians.  

Practice Pointer: A dilemma may arise when 

a personal injury case settles and no consider

ation is given to the allocation of the award
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between the survival and wrongful death causes 
of action. This can lead to complicated tax 
issues, as well as potential problems with credi
tors who have had their claims approved in the' 
probate case and are waiting for the estate to 
receive its share of the survival cause of action.  
See Texas Health Insurance Risk Pool v. Sig
mundik, 315 S.W.3d 12 (Tex. 2010); Elliott v.  
Hollingshead, 327 S.W.3d 824 (Tex. App.
Eastland 2010, no pet.).

3.23 Trusts

3.23:1 Purpose and Function 

Guardianship of an incapacitated person may 
sometimes be avoided through effective use of 
an inter vivos or testamentary trust.  

3.23:2 Inter Vivos Revocable Trust 
for Grantor 

An inter vivos (or living) revocable trust may be 
created to plan for an individual's own needs in 
the event of later incapacity. Placing assets in 
trust provides a flexible method of handling 
financial affairs in case of later disability and 
may avoid the need for a future guardianship.  
For general information on trusts, see Tex. Prop.  
Code ch. 112.  

Often the individual will serve as initial trustee 
of an inter vivos trust that he establishes as 
grantor and will name a successor trustee to take 
charge if the grantor becomes incapacitated.  
Alternatively, the trust agreement may provide 
that the grantor initially act as advisor to the 
trustee, who is bound to follow the grantor's 
instructions in managing the trust property as 
long as the grantor remains capacitated. The 
trust instrument may set the terms for determin
ing incapacity, usually by a letter or certificate 
from the grantor's attending physician. The 
attorney should also explore the possibility of 
structuring the trust so that it becomes irrevoca
ble if the grantor becomes incapacitated.

A revocable trust offers no tax advantages to the 

grantor. Income from the trust is taxed to the 

grantor because it passes to him during his life

time; at his death, the trust property will be 
taxed for federal estate tax purposes as part of 

his gross estate.  

If an inter vivos trust is coupled with a durable 

power of attorney, the trust may be minimally 
funded when created. The durable power of 
attorney should give the agent power to transfer 

specified additional assets to the trust if the 
grantor becomes incapacitated. This arrange
ment avoids unnecessary trust management and 
fees and leaves the grantor's assets free until the 
need for trust administration actually arises. The 
grantor thus retains both legal and equitable title 
to his assets as long as he has capacity to man

age them and yet is assured that his affairs will 

be properly managed without the need for a 
guardian if he later becomes incapacitated.  

The trust agreement governing disbursement of 
income and principal should be drafted to meet 
both present and future needs of the grantor. A 
common trust provision is that, before disability, 
the trustee will pay over to the grantor all the 
income of the trust. Should disability occur, the 
trustee will pay over for the benefit of the 
grantor any income and principal necessary to 
support and maintain the grantor. The trust 
agreement may further provide for termination 
of the trust at the grantor's death and for deliv
ery of the trust assets to the executor or adminis
trator of the grantor's estate.  

3.23:3 Texas Property Code Section 
142 Trusts 

On application, a court with jurisdiction over a 
suit involving a beneficiary may establish a trust 
for the beneficiary for the management of funds 
accruing under the judgment. See form 3-15 in 
this chapter. The court must find that the estab
lishment of a trust would best serve the interests 
of the beneficiary. The decree shall direct the
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clerk to deliver the funds owed to the benefi

ciary under the judgment to a financial institu

tion as trustee. However, if the value of the 

principal is $50,000 or less, a person other than 

a financial institution may be appointed to serve 

as trustee if the court finds that it is in the bene

ficiary's best interests. If the value of the princi

pal is greater than $50,000, a person other than a 

financial institution may only be appointed to 

serve as trustee if no financial institution is will

ing to serve and the court finds that it is in the 

best interests of the beneficiary. Tex. Prop. Code 

142.005. See forms 3-16, 3-17, and 3-18.  

On the petition of a parent, next friend, guard

ian, conservator, guardian or attorney ad litem of 

the beneficiary, the court may appoint a guard

ian ad litem to investigate whether the trustee 

should be removed for failing or refusing to 

make necessary distributions as required under 

the terms of the trust. The petitioner will be 

reimbursed for reasonable attorney's fees from 

the trust, up to $1,000. Tex. Prop. Code 

142.005(k), (0).  

A trust under Texas Probate Code section 867 

may also be created as an alternative to a section 

142 trust or as a less restrictive alternative to 

guardianship. A statutory court may, with the 

agreement of both parties, transfer a section 142 

trust to a guardianship and modify the section 

142 trust to a section 867 trust in order to pro

vide increased oversight of the trust for the pro

tection of the beneficiary. Section 867 trusts are 

discussed in part III. in chapter 9 of this manual.  

3.23:4 Mandatory Provisions for 
Texas Property Code Section 
142 Trusts 

Statutory requirements for a section 142 trust are 

as follows: 

1. The beneficiary must be either (a) a 

minor or incapacitated person who has 

no legal guardian and is represented

by a next friend or an appointed 

guardian ad litem or (b) a person with 

a physical disability. Tex. Prop. Code 

142.001(a), 142.005(o). If there is a 
legal guardian, the appropriate trust is 

one established under Tex. Prob. Code 

867. See chapter 9 in this manual for 

further discussion of section 867 

trusts.  

2. The trustee must be a financial institu

tion, except as provided by Tex. Prop.  

Code 142.005(m), (n). Tex. Prop.  
Code 142.005(a).  

3. A trustee that is a financial institution 

shall serve without bond. Tex. Prop.  

Code 142.005(b)(5).  

4. The beneficiary must be the sole bene

ficiary of the trust. Tex. Prop. Code 

142.005(b)(1).  

5. The trust must provide for distribu

tions of principal, income, or both as 

the trustee determines reasonably nec

essary for the health, education, sup

port, or maintenance of the benefi

ciary. Medicine or treatments ap

proved by a licensed physician may be 

conclusively presumed to be appropri

ate for the health of the beneficiary.  

Any income not distributed shall be 

added to the principal of the trust. Tex.  

Prop. Code 142.005(b)(2), (3). See 
form 3-17 in this chapter.  

Practice Pointer: If distributions are made 

using this standard, the beneficiary will not 

qualify for state Medicaid assistance. A depar

ture from this standard distribution is permitted 

to incorporate "special needs" language neces

sary to maintain government benefits: 

Notwithstanding any other provision 

in this chapter, if the court finds that 

it would be in the best interests of the 

beneficiary for whom a trust is estab

lished under this section, the court
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may omit or modify any terms 
required by Subsection (b) if the 
court determines that the omission or 
modification is necessary or appro
priate to allow the beneficiary to be 
eligible to receive public benefits or 
assistance under a state or federal 
program. This section does not 
require a distribution from a trust if 
the distribution is discretionary under 
terms of the trust.  

Tex. Prop. Code 142.005(g). See section 
3.23:5 below.  

6. The trust must provide that the trustee 
receive reasonable compensation on 
application to and approval of the 
court. Tex. Prop. Code 

142.005(b)(6).  

7. The following statutory language must 
be included on the first page of the 
trust instrument: NOTICE: THE BENEFI

CIARY AND CERTAIN PERSONS INTER

ESTED IN THE WELFARE OF THE 

BENEFICIARY MAY HAVE REMEDIES 

UNDER SECTION 114.008 OR 142.005, 
PROPERTY CODE.  

8. If the beneficiary is a minor, the trust 
terminates on the beneficiary's death, 
when the beneficiary reaches the age 
stated in the trust, or when he reaches 
the age of twenty-five, whichever 
occurs first. If the beneficiary is inca
pacitated, the trust terminates when 
the beneficiary regains capacity or on 
the death of the beneficiary. Tex. Prop.  
Code 142.005(b)(4).  

9. On termination, the remaining trust 
estate is distributed to the beneficiary 
or the representative of the estate of 
the deceased beneficiary. Tex. Prop.  
Code 142.005(e).

Practice Pointer: If the trust is to qualify as a 
special needs trust under 42 U.S.C.  

1396p(d)(4)(A), it must provide for repayment 
to the state for Medicaid benefits paid on behalf 
of the beneficiary before distribution of assets to 
the beneficiary or his representative. Therefore 
the attorney should take care to provide for 

repayment as mandated by 42 U.S.C.  
1396p(d)(4)(A) and as permitted by Tex. Prop.  

Code 142.005(g).  

3.23:5 Special Needs Trusts under 
42 U.S.C. Section 
1396p(d)(4)(A) 

A special needs trust qualifying under 42 U.S.C.  
1396p(d)(4)(A) may be created by applying to 

the court in which the lawsuit is pending for an 
order creating a trust under Texas Property Code 
section 142 or by creating a section 867 trust in 
a guardianship proceeding.  

A severely injured person often will require 
Medicaid assistance to pay for continuing medi
cal care. Proceeds from the settlement of a law
suit may disqualify an individual from Medicaid 
eligibility because individuals whose resources 
exceed certain limits cannot qualify for Medic
aid. Certain assets, however, will not count as 
resources in determining Medicaid eligibility.  
For example, assets placed in a trust for "special 
needs" of an individual, including periodic pay
ments from a structured settlement, should not 
affect Medicaid eligibility.  

Purpose: The purpose of a special needs trust 
is to provide for the beneficiary's supplemental 
needs only; it may not be used for the benefi
ciary's basic support, including basic food, 
clothing, shelter, health, support, maintenance, 
and education.  

Requirements: A special needs trust may be 
established by a parent, a grandparent, a legal 
guardian, or a court for the assets of an individ
ual who is less than age sixty-five when the trust
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is created and who is disabled. The trust must 

provide for repayment of the state on termina

tion of the trust. 42 U.S.C. 1396p(d)(4)(A).  

For an individual to be considered "disabled," 

he must be "unable to engage in any substantial 

gainful activity by reason of any medically 

determinable physical or mental impairment that 

can be expected to result in death or that has 

lasted or can be expected to last for a continuous 

period of not less than twelve months"; or, in the 

case of a child under the age of eighteen, if the 

child suffers from any medically determinable 

physical or mental impairment of comparable 

severity as long as that child does not engage in 

substantial gainful activity. 42 U.S.C.  

1382c(a)(3)(A), (C).  

This definition differs substantially from those 

of "incapacitated person" found in the Texas 

Property Code and the Probate Code. Section 

142.007 of the Property Code provides that 

"'incapacitated person' means a person who is 

impaired because of mental illness, mental defi

ciency, physical illness or disability, advanced 

age, chronic use of drugs, chronic intoxication, 

or any other cause except status as a minor to the 

extent that the person lacks sufficient under

standing or capacity to make or communicate 

responsible decisions concerning his person." 

See Tex. Prop. Code 142.007. The Probate 

Code defines an "incapacitated person" as

(a) a minor; 

(b) an adult individual who, 
because of a physical or mental 

condition, is substantially 

unable to provide food, cloth

ing, or shelter for himself or 

herself, to care for the individ

ual's own physical health, or to 

manage the individual's own 

financial affairs; or 

(c) a person who must have a 

guardian appointed to receive

funds due the person from any 

governmental source.  

Tex. Prob. Code 601(14).  

3.23:6 Section 867 Trusts 

Section 867 trusts are discussed in part III. in 

chapter 9 of this manual.

3.23:7 Pooled Trust Subaccounts

As an alternative to an 867 trust, the court may 

order that a subaccount of a pooled trust be 

established for the benefit of (1) a minor or other 

incapacitated person, (2) an alleged incapaci

tated person, or (3) a disabled person who is not 

an incapacitated person. See Tex. Prob. Code 

910-916. This type of trust meets the 

requirements of 42 U.S.C. section 

1396p(d)(4)(C), which exempts it from the 
applicability of 42 U.S.C. section 1396p(d) in 
determining the eligibility of a person who is 

disabled for medical assistance.  

Funds that are otherwise appropriate for a 

guardianship management trust may then be 

transferred to the subaccount. Such a transfer 

will preserve Medicaid qualification. This pre

sents a realistic alternative to keep funds in pro

fessional management that might have been 

spent down below the economic threshold of 

most bank trust departments.  

In addition, assets in a guardianship manage

ment trust pursuant to Probate Code section 867 

may also be transferred to a subaccount of a 

master pooled trust upon a determination by the 

court that it is in the best interests of the benefi

ciary of the trust. Tex. Prob. Code 868C(a).  

The transfer of the trust assets to the pooled trust 

subaccount is treated as a continuation of the 

management trust and thus preserves the benefi

ciary's Medicaid eligibility. Tex. Prob. Code 
868C(a).
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The management trust may not be terminated 
until all such assets have effectively been trans
ferred to the subaccount of the pooled trust. Tex.  
Prob. Code 868C(b).  

The trustee or manager of the pooled trust may 
be required by the court to file an annual report 
with the court clerk. Tex. Prob. Code 916(b).  
However, the report is not a guardianship-style 
accounting, and approval by the court is not 
mandated. Additionally, the trustee may assess 
its standard fees against the subaccount, rather 
than have its fees measured by the standard of 
guardianships. Tex. Prob. Code 916(a).  

The subaccount terminates on the earliest of the 
date of (1) the beneficiary's eighteenth birthday, 
if the beneficiary is not disabled on that date and 
was a minor at the time the subaccount was 
established; (2) the beneficiary's death; or (3) 
upon an order of the court terminating the sub
account. Tex. Prob. Code 914(1). Upon termi
nation, any assets remaining in the subaccount 
after reimbursement of any state Medicare 
claims are payable to the beneficiary, if living 
and not incapacitated; otherwise the remaining 
assets are payable to the beneficiary's guardian, 
if the beneficiary is living and is incapacitated, 
or to the personal representative of the benefi
ciary's estate, if the beneficiary is deceased. Tex.  
Prob. Code 914(2).  

See form 3-19 in this chapter.  

3.23:8 Testamentary Trust for 
Another 

A testamentary trust may be created in a will for 
the benefit of a mentally or physically disabled 
family member. State statutes allow trustees 
great discretion in making disbursements from 
the trust for the benefit of the disabled person.  
For general information concerning trusts, see 
Tex. Prop. Code ch. 112.

Many attorneys recommend that the trust be 
administered jointly by a corporate trustee, such 
as a bank, and an individual, such as a close 
family member who is sensitive to the needs of 
the disabled person. A carefully drafted will 
with testamentary trust provisions may avoid the 
need to establish a guardianship to administer 
that portion of the decedent's estate of which the 
disabled person is the beneficiary. Because 

many disabled persons receive government ben
efits, it may be necessary to carefully structure 
the testamentary trust to ensure that the disabled 

person will remain eligible for those benefits.  
Such trusts generally are referred to as "special 
needs" or "supplemental needs" trusts. See sec
tion 3.23:5 above.  

3.23:9 Trusts for Mentally Retarded 
Persons 

Certain trusts containing not more than 
$250,000 for the benefit of individuals in certain 
residential-care facilities may be established for 
mentally retarded persons without disqualifying 
them from receiving state benefits and without 
the need for a guardianship. If a disabled person 
who is mentally retarded is in a residential-care 
facility operated by the Texas Department of 
Aging and Disability Services or a state agency, 
governmental unit, or unit of local government 
and is the beneficiary of a trust, up to $250,000 
of the corpus and income is not considered to be 
the property of the resident or his estate and is 
not liable for the resident's support, mainte
nance, or treatment in the residential-care facil
ity, regardless of the resident's age. Tex. Health 
& Safety Code 593.081. The trust must be cre
ated by written instrument, a copy of which 
must be provided to the Texas Department of 
Aging and Disability Services. Tex. Health & 
Safety Code 593.08 1(b). The Department may 
request a current financial statement showing 
the value of the trust estate. Tex. Health & 
Safety Code 593.08 1(c). If the trustee does not 
provide a financial statement, the Department 
may petition a district court to order the trustee
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to provide a current financial statement. Tex.  

Health & Safety Code 593.081(d). Failure of a 
trustee to comply with the court's order is pun

ishable by contempt. Tex. Health & Safety Code 

593.081(e). Guardianships established under 
the Texas Probate Code, trusts established under 

chapter 142 of the Texas Property Code, funds 

in a patient's trust fund account in a residential

care facility, child support, an administration of 

a decedent's estate, and funds held in the regis

try of the court are not considered trusts and are 

not entitled to the exemption. Tex. Health & 

Safety Code 593.081(f).

3.24 Management of Community 
Property by Spouse

When a husband or wife is judicially declared to 

be incapacitated, the other spouse is given full 

power to manage the entire community estate of 

the couple without any court intervention. Tex.  

Prob. Code 883(a)(1). The spouse who is not 
incapacitated is presumed qualified to serve as 

the community administrator. Tex. Prob. Code 

883(b). If the incapacitated spouse owns sepa

rate property, it will be necessary to appoint a 

guardian of the estate to administer the separate 

property. Tex. Prob. Code 883(a)(2). Typi
cally, the capacitated spouse applies to be 

named guardian of the person and recognized as 

community administrator.  

On good cause shown or by motion of the court, 

the community administrator may be required to 

file an inventory and appraisement as well as an 

annual accounting. Tex. Prob. Code 883B.  

A community administrator may be removed 

after citation, notice, and hearing for the 

grounds specified in Probate Code section 883C.  

See Tex. Prob. Code 883B.  

Pursuant to Code section 883A, if the incapaci

tated spouse is restored, the authority of the

community administrator ceases. Provisions for 
restoration are found under section 694A. See 
Tex. Prob. Code 694A, 883B. See chapters 9 
and 14 in this manual for discussions of restora

tion.  

The rights of creditors and the duties and obliga
tions of support are not affected by the adminis
tration of community property under this 

section, nor is the community property parti

tioned. Tex. Prob. Code 883(e), (f).  

If a lawsuit or divorce proceeding is filed 

against the incapacitated spouse, the community 

administrator is required to inform the court in 

writing. Tex. Prob. Code 884A.

3.25 Order of No Administration

In a situation where title to estate assets needs to 

be transferred to an incapacitated surviving 

spouse, incapacitated adult children, or minor 

children and the value of the assets does not 

exceed the amount to which the spouse and chil

dren would otherwise be entitled to as a family 

allowance, an application for order of no admin

istration may be employed if there is otherwise 

no necessity for administration. Tex. Prob. Code 

139. The procedure incorporates elements of a 

small estate affidavit and an application for a 

family allowance. The court may dispense with 

notice or may prescribe the quality and quantity 

of notice required. Tex. Prob. Code 140.  

The court's order reads like the facilitation of 

payment language in a muniment of title pro

ceeding and acts as authority to effect the trans

fer of the property involved. Tex. Prob. Code 

141. Such an order may be revoked within one 

year if other information comes to light showing 

a necessity for administration. Tex. Prob. Code 

142. See forms 3-21 and 3-22 in this chapter.
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3.26 Transfer under Texas 
Uniform Transfers to Minors
Act 

A guardianship may be avoided through the use 
of the Texas Uniform Transfers to Minors Act, 
commonly referred to as TUTMA. Tex. Prop.  
Code ch. 141. A minor may receive property 
through inter vivos or testamentary gifts, or 
exercises of powers of appointment may be 
made to a minor. Tex. Prop. Code 141.005
.008. The donor may designate a custodian to 
receive property on behalf of a minor. Tex. Prop.  
Code 141.006. The Code specifies the 
required manner of making each type of gift.  
Tex. Prop. Code 141.010(a). See form 3-23 in 
this chapter.  

For example, a gift of a registered security may 
be made simply by registering it in the name of 
an adult or trust company as custodian for the 
minor under the Act or by delivering it. Tex.  
Prop. Code 141.010(a)(1)(A). Similarly, gifts 
of money may be made by delivering the money 
to a broker or bank for credit to an account in the 
name of an adult or trust company custodian for 
the minor under the Act. Tex. Prop. Code' 

141.010(a)(2). Gifts of life or endowment 
insurance policies or annuity contracts may be 
made either by registering the policy in the 
name of an adult or trust company as custodian 
forthe minor under the Act or by assigning and 
delivering the policy or contract to the custo
dian. Tex. Prop. Code 141.010(a)(3). Irrevoca
ble powers of appointment and irrevocable 
present rights to future payments may be trans
ferred by written notice that the right is trans
ferred. Tex. Prop. Code 141.010(a)(4). Real 
and tangible personal property may be trans
ferred by executing and delivering the appropri
ate transfer instrument to the custodian. Tex.  
Prop. Code 141.010(a)(5), (6). If the gift is tes
tamentary, the transfer may be accomplished by 
a provision in the donor's will giving the prop
erty to an adult as custodian for the minor. Tex.  
Prop. Code 141.004(). If the designated cus-

todian dies or is unable or unwilling to serve, the 
donor's personal representative may designate 
an eligible successor custodian. Tex. Prop. Code 

141.006(c). The legal representative of a dece
dent may transfer property without a court order 
if the property is covered by the Act and the 
transfer is authorized in the governing will. Tex.  

Prop. Code 141.006(a).  

Gifts made under the Act are irrevocable, and 
legal title to the custodial property vests indefea
sibly in the minor subject to the provisions of 
the Act. Tex. Prop. Code 141.012(b).  

During the minority of the donee, the custodian 
must prudently manage and invest the custodial 
property. Tex. Prop. Code 141.013. The custo
dian must pay or expend for the benefit of the 
minor as much of the property as he deems 
advisable to support, maintain, educate, and 
benefit the minor, in a manner the custodian 

deems suitable. Tex. Prop. Code 141.015.  

When the minor attains the age of twenty-one, 
marries, or has his disabilities removed, the cus
todian mus('deliver the remaining property to 
the minor. Tex. Prop. Code 141.02 1. If the 
minor dies before the custodianship is termi
nated, the custodian must deliver the remaining 
property to the minor's estate. Tex. Prop. Code 

141.021(3).  

The custodian must keep records of all transac
tions with respect to the custodial property and 
make them available for inspection by a parent 
or legal representative of the minor or by the 
minor if he is fourteen years old or older. Tex.  
Prop. Code 141.013(e). The custodian, if not 
the transferor, has a noncumulative election 
each calendar year to charge reasonable com
pensation. Tex. Prop. Code 141.016. A third 
party acting in good faith has no liability for act
ing on instructions of a person acting as custo
dian. Tex. Prop. Code 141.017. Additional 
transfers to custodianships in existence before 
September 1, 1995, shall be distributed to the 
beneficigry on his eighteenth birthday or earlier
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as prescribed in Tex. Prop. Code 141.021, 
141.025.

3.27 Sales of Property

3.27:1 Sale of Property without 
Guardianship-Minor 

An application for the sale of real or personal 

property under Tex. Prob. Code 889 permits a 

sale to take place without the appointment of a 

guardian of the person or estate. The value of the 

property to be sold may not exceed $100,000.  

The application may be made by either a parent 

or the managing conservator of a minor who has 

no court-appointed guardian. The proceeds must 

be placed in the court registry and can only be 

withdrawn under the provisions of Tex. Prob.  

Code 887. See forms 3-24 and 3-25 in this 
chapter.  

The sale is usually in the form of a private sale, 

and section 889 provides that the sale must be 

for cash. As a general rule, these sales are 

already subject to an earnest-money contract, 

which should be made subject to the court's 

approval. The most important aspect of the sale 

is whether the ward will receive adequate con

sideration; most courts will not otherwise 

approve these sales. If real property is involved, 

most sales will be conducted through a title 

company, and a proposed closing statement 

should accompany the application. The clerk 

cannot adjust the order of sale to accept a 

deposit of less money than is shown on the order 

after it has been signed.  

3.27:2 Sale of Property without 
Guardianship of Estate 

Under Tex. Prob. Code 890, the request for 

sale can be made only by a guardian of the per

son. This provision is similar -to that of section 

889. This procedure may be used only if there is 

no need for a guardianship of the estate and the 

total value of the property of the incapacitated

person does not exceed $100,000. See forms 

3-26 and 3-27 in this chapter. The proceeds must 

be placed in the registry of the court and may be 

withdrawn only under the provisions of section 

887 of the Probate Code. This statute provides 

that the custodian of the person for whose bene

fit the money is to be used (referred to as the 

"creditor" in this section of the statute) may be 

the father, mother, or unestranged spouse or, if 

they are unavailable, the person who has actual 

custody. The custodian may expend the funds 

placed in the registry of the court for the benefit 

of the creditor. Additionally if an inmate in an 

eleemosynary institution lacks a legal guardian 

of his estate, the institution may make use of the 

funds for the inmate. If the custodian does not 

withdraw the money, the creditor, after termina

tion of the creditor's disability, may withdraw 

the money, or the creditor's heirs or personal 

representative may withdraw the money as pro

vided by section 887(f). Tex. Prob. Code 887.  

As with sales under section 889, the sale of real 

and personal property under section 890 is usu

ally in the form of a private sale. The sale must 

be for cash because the proceeds are to be 

placed in the court registry. As a general rule, 

these sales are already subject to an earnest

money contract, which should be made subject 

to the court's approval. The most important 

aspect of the sale is the amount of the net pro

ceeds. Most courts will not approve these sales 

unless the ward is to receive adequate consider

ation. If real property is involved, most sales 

will be conducted through a title company, and a 

proposed closing statement should accompany 

the application. The clerk cannot adjust the 

order of sale to accept a deposit of less money 

than is shown on the order after it has been 

signed.

3.28 Receivership

When an incapacitated person owns an interest 
in an on-going business or commercial property 
that is in danger of injury, the court may appoint

STATE BAR OF TEXAS

3.26

3-20



Alternatives to Guardianship and Preguardianship Planning

a receiver to take charge of the estate. The 

receiver is subject to the same compensation and 
bonding provisions under the Probate Code as a 
personal representative. The receiver adminis
ters the property until the need for the receiver
ship is over. Tex. Prob. Code 885.  

In 1999, the provisions for guardianship for 
missing persons were repealed. Receivers are 
now to be appointed for missing persons. See 
Tex. Civ. Prac. & Rem. Code 64.001(d), 
64.101-.108.  

See forms 3-28 and 3-29 in this chapter.

3.29 Removal of Disabilities of 
Minor

A minor who is (1) either seventeen years old or 
at least sixteen years old and living apart from 
parents, a conservator, or guardian and (2) self 
supporting (or married) may ask the court to 
legally remove the disabilities of minority for 
either limited or general purposes. See Tex.  
Fam. Code ch. 31.  

Although an amicus attorney or attorney ad 
litem must be appointed, the minor may proceed 
in his own name, and no next friend is required.  
Tex. Fam Code 31.001(b), 3 1.004. If there is 
a conservator or guardian, they are to verify the 
pleadings, but if they are unavailable, the 
amicus attorney or guardian ad litem shall verify 
the pleadings. Tex. Fam. Code 31.002(b).  

The petition is decided on a "best interest" stan
dard, and the order must specify whether the 
removal of disabilities is limited or general in 
scope and the purposes for which disabilities are 
removed. Tex. Fam. Code 31.005.  

Except for specific constitutional and statutory 
age requirements, if the disabilities of the minor 
are removed for general purposes, the minor 
then has the capacity of an adult, including the 
capacity to contract. Such orders from other 
states may be effective when filed in the deed

records of any county in this state. Tex. Fam.  
Code 31.006.  

If the minor is a ward under a pending guardian
ship in a statutory probate court, the judge 
would have the jurisdiction to remove the dis
abilities, following In re Graham, 971 S.W.2d 
56 (Tex. 1998). Otherwise, the district court 
would have exclusive jurisdiction.  

See forms 3-30 and 3-31 in this chapter.

3.30 Social Service Agencies

Many social service agencies provide a variety 
of services specifically tailored to the needs of 
children, the disabled, and the elderly. Many 
will have a particular emphasis toward a target 
group, such as veterans or the intellectually dis
abled.  

Beyond the Emergency Order for Protective 
Services (supra), the ability of either Adult Pro
tective Services or Child Protective Services to 
investigate a potential exploitation or neglect 
situation is vital to ensuring that the needs of 
these target groups are met.

3.31 Mediation and Family 
Settlement Agreements

Although the resolution of a guardianship con
test might remove the procedural obstruction in 
granting a guardianship, already existing family 
conflicts may still remain. Mediation can pro
vide an opportunity to address unresolved issues 
following the guardianship proceedings and to 
potentially avoid future conflicts in probate.  

If potential conflicts are not resolved in media
tion, the underlying, unaddressed issues may 
resurface after the ward's death in a will contest 
or other dispute.  

If those with the most at stake can reach an 
accord (with or without the joinder of the ad
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litem(s)), and with the approval of the court, as 
circumstances dictate, everyone is generally bet
ter off. "A family settlement agreement. . . is a

favorite of the law." Shepherd v. Ledford, 962 
S.W.2d 28, 32 (Tex. 1998).
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Form 3-1 

Authorization Agreement for Nonparent Relative or Voluntary Caregiver

AUTHORIZATION AGREEMENT 
FOR NONPARENT RELATIVE OR 

VOLUNTARY CAREGIVER

August 2011 
Page 1 of 4

This authorization agreement is made in conformance with Chapter 34 of the Texas 
Family Code concerning the following Child: 
Child's Full Name: 

Date of Birth: 

Parent completing this form: 
Full Name: 

Physical Address: 

Telephone Number: 

Other contact information: 

Child's other parent: 
Full Name: 

Physical Address: 

Telephone Number: 

Other contact information: 

Parent voluntarily authorizes the following relative or Parental Child Safety Placement 
voluntary caregiver to make certain decisions regarding the child, as listed on the next 
page of this authorization agreement.  
Name: 

Relationship to Child (check one): 
Child's Grandparent F Child's Adult Sibling F Child's Aunt or Uncle F 
Parental Child Safety Placement Voluntary Caregiver in accordance with Child Protective Services El 
Physical Address: 

Telephone Number: 

Other contact information: 

PARENT AND RELATIVE OR VOLUNTARY CAREGIVER UNDERSTAND THAT THEY ARE 
REQUIRED BY LAW TO IMMEDIATELY PROVIDE EACH OTHER WITH INFORMATION 

REGARDING ANY CHANGE IN THE OTHER PARTY'S ADDRESS OR CONTACT 
INFORMATION.
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Authorization Agreement for Nonparent Relative or Voluntary Caregiver

AUTHORIZATION AGREEMENT 
FOR NONPARENT RELATIVE OR 

VOLUNTARY CAREGIVER

August 2011 
Page 2 of 4

Parent authorizes the above named relative or voluntary caregiver to perform the following acts in 
regard to the child and the relative or voluntary caregiver assumes the responsibility of 
performing these functions: 

(1) To authorize medical, dental, psychological, surgical treatment, and immunization of the child, 
including executing any consents or authorizations for the release of information as required by law 
relating to the treatment or immunization; 

(2) To obtain and maintain health insurance coverage for the child and automobile insurance coverage 
for the child, if appropriate; 

(3) To enroll the child in a day-care program or public or private preschool, primary or secondary school; 

(4) To authorize the child to participate in age-appropriate extracurricular, civic, social, or recreational 
activities, including athletic activities; 

(5) To authorize the child to obtain a learner's permit, driver's license, or state-issued identification card; 

(6) To authorize employment of the child; and 

(7) To apply for and receive public benefits on behalf of the child.  

(8) This authorization agreement does not confer on the relative or voluntary caregiver of the child the 
right to authorize the performance of an abortion on the child or the administration of emergency 
contraception to the child 

To the best of the parent's and the relative's or voluntary caregiver's knowledge (check if applicable): 

F- This child is not the subject of a current (pre-existing) valid authorization agreement, and no 
parent, guardian, custodian, licensed child-placing agency or other agency makes any claim to 
actual physical possession or care, custody or control of the child that is inconsistent with this 
authorization agreement.  

To the best of the parent's and the relative's or voluntary caregiver's knowledge (choose one from below): 

D THERE IS NO COURT INVOLVEMENT WITH THIS CHILD 
All of the following statements must apply: 

* There is no court order or pending suit affecting the parent-child relationship concerning the child.  
* There is no pending litigation in any court concerning custody, possession, or placement of the 

child or access to or visitation with the child.  
* The court does not have continuing jurisdiction concerning the child.  

F1 THIS CHILD HAS BEEN THE SUBJECT OF A COURT ACTION 
The court with continuing jurisdiction concerning the child has given written approval for the execution of 
the authorization agreement accompanied by the following information: 

" The county in which the court is located; 
" The number of the court; and 
" The cause number in which the order was issued or the litigation is pending.  

Please staple a copy of the court's order to this agreement.
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Authorization Agreement for Nonparent Relative or Voluntary Caregiver

AUTHORIZATION AGREEMENT August 2011 

FOR NONPARENT RELATIVE OR Page 3 of 4 

VOLUNTARY CAREGIVER 

WARNINGS AND DISCLOSURES 

This authorization agreement is an important legal document. The parent and the relative or voluntary 
caregiver must read all of the warnings and disclosures before signing this authorization agreement.  

The parent and relative are not required to consult an attorney but are advised to do so.  

A parent's rights as a parent may be adversely affected by placing or leaving the parent's child with 
another person.  

This authorization agreement does not confer on the relative or voluntary caregiver the rights of a 
managing or possessory conservator or legal guardian.  

A parent who is a party to this authorization agreement may terminate the authorization agreement and 
resume custody, possession, care, and control of the child on demand and at any time the parent may 
request the return of the child.  

Failure by the relative or voluntary caregiver to return the child to the parent immediately on request may 
have criminal and civil consequences.  

Under other applicable law, the relative or voluntary caregiver may be liable for certain expenses relating 
to the child in the relative's or voluntary caregiver's care, but the parent still retains the parental obligation 
to support the child.  

In certain circumstances, this authorization agreement may not be entered into without written permission 
of the court. Examples of when court permission must be granted include when a court has entered a 
previous order granting custody or establishing a child support obligation.  

This authorization agreement may be terminated by certain court orders affecting the child.  

This authorization agreement does not supersede, invalidate, or terminate any prior authorization 
agreement recqardincq the child.  

This authorization agreement is void if a prior authorization agreement regarding the child is in effect and 
has not expired or been terminated.  

MAILING REQUIREMENTS: 
When both parents do not sign the parent authorization agreement, a copy of the agreement MUST be 
mailed to the non-signing parent, unless that parent is deceased or has had his or her parental rights 
terminated. This authorization agreement is void unless: 

1. The parties mail a copy of this agreement to a non-signing parent not later than the 10th day 
after the date the authorization agreement is signed, by certified or international registered 
mail, as applicable, return receipt requested.  

2. If the parties do not receive a response from the non-signing parent before the 20th day after the 
date the copy of the agreement is mailed, the parties must mail a second copy of the agreement 
by first class mail or international first class mail, as applicable, to the parent not later than 
the 45th day after the date the authorization agreement is signed.  

EXCEPTION TO MAILING REQUIREMENTS: 
If a parent who did not sign the authorization agreement does not have court-ordered possession of 
or access to the child who is the subject of the agreement, the parent who is a party to the 
agreement does not have to mail a copy of the agreement to the non-signing parent if either of the 
following circumstances applies: 

1. A protective order has been issued against the non-signing parent as provided under Chapter 
85 of the Texas Family Code or under a similar law of another state for committing an act of 
family violence (as defined by Section 71.004 of the Texas Family Code) against the parent
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Authorization Agreement for Nonparent Relative or Voluntary Caregiver

AUTHORIZATION AGREEMENT 
FOR NONPARENT RELATIVE OR 

VOLUNTARY CAREGIVER

August 2011 
Page 4 of 4

who signed the agreement or any child of the parent who signed the agreement; or 
2. The non-signing parent has been convicted of any of the following criminal offenses against 

the parent who signed the agreement or any child of the parent who signed the agreement: 
o any offense under Title 5 of the Texas Penal Code (including murder, homicide, 

kidnapping, assault and sexual assault); or 
o any other criminal offense in Texas or any other state if the offense involves a violent act 

or prohibited sexual conduct.  

This authorization agreement (select one of the following two): 

D1Expires on this date: - OR 
D1Is valid until revoked in writing by either party 

In addition, check here if you want the agreement to continue in effect after your death or during any 
period of incapacity. D 

Execution of a subsequent authorization areement does not by itself supersede, invalidate, or terminate 
a prior authorization agreement.  

By signing below, parent and the relative or voluntary caregiver acknowledge that they have each read 
this authorization agreement carefully, are entering into the authorization agreement voluntarily, and have 
read and understand all of the Warnings and Disclosures included in this authorization agreement.  

PARENT 
Printed name: 

SUBSCRIBED AND ACKNOWLEDGED BEFORE ME on this day of , 20_.  

Notary Public in and for the State of TEXAS 

PARENT** 
Printed name: 

SUBSCRIBED AND ACKNOWLEDGED BEFORE ME on this day of , 20_.  

Notary Public in and for the State of TEXAS 

RELATIVE OR VOLUNTARY CAREGIVER 
Printed name: 

SUBSCRIBED AND ACKNOWLEDGED BEFORE ME on this day of , 20_.  

Notary Public in and for the State of TEXAS
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Statutory Durable Power of Attorney

Form 3-2 

This form is based on the form found in Tex. Prob. Code 490.  

Statutory Durable Power of Attorney 

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEPING. THEY ARE 

EXPLAINED IN TIHE DURABLE POWER OF ATTORNEY ACT, CHAPTER XII OF THE TEXAS PRO

BATE CODE. IF YOU HAVE ANY QUESTIONS ABOUT THESE POWERS, OBTAIN COMPETENT LEGAL 

ADVICE. THIS DOCUMENT DOES NOT AUTHORIZE ANYONE TO MAKE MEDICAL AND OTHER 

HEALTH-CARE DECISIONS FOR YOU. YOU MAY REVOKE THIS POWER OF ATTORNEY IF YOU 

LATER WISH TO DO SO.  

I, [name and address], appoint [name and address of person appointed] as my agent 

(attorney-in-fact) to act for me in any lawful way with respect to all of the following powers 

except for a power that I have crossed out below.  

To WITHHOLD A POWER, YOU MUST CROSS OUT EACH POWER WITHHELD.  

Real property transactions; 

Tangible personal property transactions; 

Stock and bond transactions; 

Commodity and option transactions; 

Banking and other financial institution transactions; 

Business operating transactions; 

Insurance and annuity transactions;
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Estate, trust, and other beneficiary transactions; 

Claims and litigation; 

Personal and family maintenance; 

Benefits from Social Security, Medicare, Medicaid, or other governmental pro

grams or civil or military service; 

Retirement plan transactions; 

Tax matters.  

IF NO POWER LISTED ABOVE IS CROSSED OUT, THIS DOCUMENT SHALL BE CONSTRUED 

AND INTERPRETED AS A GENERAL POWER OF ATTORNEY AND MY AGENT (ATTORNEY-IN-FACT) 

SHALL HAVE THE POWER AND AUTHORITY TO PERFORM OR UNDERTAKE ANY ACTION I COULD 

PERFORM OR UNDERTAKE IF I WERE PERSONALLY PRESENT.  

SPECIAL INSTRUCTIONS: 

Special instructions applicable to gifts:

Initial in front of the following sentence to have it apply.

I grant my agent (attorney-in-fact) the power to apply my property to make 

gifts, except that the amount of a gift to an individual may not exceed the amount of annual 

exclusions allowed from the federal gift tax for the calendar year of the gift.  

YOU MAY GIVE SPECIAL INSTRUCTIONS BELOW LIMITING OR EXTENDING THE POWERS 

GRANTED TO YOUR AGENT.  

[Specify any special instructions.]

STATE BAR OF TEXAS3-2-2

Form 3-2



Statutory Durable Power of Attorney

UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF ATTORNEY IS EFFECTIVE 

IMMEDIATELY AND WILL CONTINUE UNTIL IT IS REVOKED.  

CHOOSE ONE OF THE FOLLOWING ALTERNATIVES BY CROSSING OUT THE ALTERNATIVE 

NOT CHOSEN: 

(A) This power of attorney is not affected by my subsequent disability or inca

pacity.  

(B) This power of attorney becomes effective on my disability or incapacity.  

YOU SHOULD CHOOSE ALTERNATIVE (A) IF THIS POWER OF ATTORNEY IS TO BECOME 

EFFECTIVE ON THE DATE IT IS EXECUTED. IF NEITHER (A) NOR (B) IS CROSSED OUT, IT WILL BE 

ASSUMEb THAT YOU CHOSE ALTERNATIVE (A).  

If alternative (B) is chosen and a definition of my disability or incapacity is not con

tained in this power of attorney, I shall be considered disabled or incapacitated for purposes of 

this power of attorney if a physician certifies in writing at a date later than the date this power 

of attorney is executed that, based on the physician's medical examination of me, I am men

tally incapable of managing my financial affairs. I authorize the physician who examines me 

for this purpose to disclose my physical or mental condition to another person for purposes of 

this power of attorney. A third party who accepts this power of attorney is fully protected from 

any action taken under this power of attorney that is based on the determination made by a 

physician of my disability or incapacity.  

I agree that any third party who receives a copy of this document may act under it.  

Revocation of the durable power of attorney is not effective as to a third party until the third 

party receives actual notice of the revocation. I agree to indemnify the third party for any 

claims that arise against the third party because of reliance on this power of attorney.
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If any agent named by me dies, becomes legally disabled, resigns, or refuses to act, I 

name the following (each to act alone and successively, in the order named) as successor(s) to 

that agent: [list name[s] and address[es]].  

Date:

(Signature)

SIGNED under oath before me on 

Notary Public, State of Texas 

THE ATTORNEY-IN-FACT OR AGENT, BY ACCEPTING OR ACTING UNDER THE APPOINT

MENT, ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN AGENT.
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Form 3-3 

A medical power of attorney is not effective unless the principal first receives a disclosure-in substan
tially the same form as the statutory disclosure entitled "Information Concerning Medical Power of 
Attorney." Tex. Health & Safety Code 166.162. The principal must sign a statement acknowledging 
receipt of the disclosure and stating that he has read and understood its contents. Tex. Health & Safety 
Code 166.162. This form is based on the form found in Tex. Health & Safety Code 166.163. An 
acknowledgment of receipt of the disclosure statement is incorporated into the medical power of attor
ney designation of health-care agent, form 3-4 in this chapter.  

Information Concerning Medical Power of Attorney 

THIS IS AN IMPORTANT LEGAL DOCUMENT.  

BEFORE SIGNING THIS DOCUMENT, YOU SHOULD KNOW THESE IMPORTANT FACTS: 

Except to the extent you state otherwise, this document gives the person you name as 

your agent the authority to make any and all health care decisions for you in accordance with 

your wishes, including your religious and moral beliefs, when you are no longer capable of 

making them yourself. Because "health care" means any treatment, service, or procedure to 

maintain, diagnose, or treat your physical or mental condition, your agent has the power to 

make a broad range of health care decisions for you. Your agent may consent, refuse to con

sent, or withdraw consent to medical treatment and may make decisions about withdrawing or 

withholding life-sustaining treatment. Your agent may not consent to voluntary inpatient men

tal health services, convulsive treatment, psychosurgery, or abortion. A physician must com

ply with your agent's instructions or allow you to be transferred to another physician.  

Your agent's authority begins when your doctor certifies that you lack the competence 

to make health care decisions.  

Your agent is obligated to follow your instructions when making decisions on your 

behalf. Unless you state otherwise, your agent has the same authority to make decisions about 

your health care as you would have had.
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It is important that you discuss this document with your physician or other health care 

provider before you sign it to make sure that you understand the nature and range of decisions 

that may be made on your behalf. If you do not have a physician, you should talk with some

one else who is knowledgeable about these issues and can answer your questions. You do not 

need a lawyer's assistance to complete this document, but if there is anything in this document 

that you do not understand, you should ask a lawyer to explain it to you.  

The person you appoint as agent should be someone you know and trust. The person 

must be eighteen years of age or older or a person under eighteen years of age who has had the 

disabilities of minority removed. If you appoint your health or residential care provider (e.g., 

your physician or an employee of a home health agency, hospital, nursing home, or residential 

care home, other than a relative), that person has to choose between acting as your agent or as 

your health or residential care provider; the law does not permit a person to do both at the 

same time.  

You should inform the person you appoint that you want the person to be your health 

care agent. You should discuss this document with your agent and your physician and give 

each a signed copy. You should indicate on the document itself the people and institutions 

who have signed copies. Your agent is not liable for health care decisions made in good faith 

on your behalf.  

Even after you have signed this document, you have the right to make health care deci

sions for yourself as long as you are able to do so, and treatment cannot be given to you or 

stopped over your objection. You have the right to revoke the authority granted to your agent 

by informing your agent or your health or residential care provider orally or in writing or by 

your execution of a subsequent medical power of attorney. Unless you state otherwise, your 

appointment of a spouse dissolves on divorce.
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This document may not be changed or modified. If you want to make changes in the 

document, you must make an entirely new one.  

You may wish to designate an alternate agent in the event that your agent is unwilling, 

unable, or ineligible to act as your agent. Any alternate agent you designate has the same 

authority to make health care decisions for you.  

THIS POWER OF ATTORNEY IS NOT VALID UNLESS IT IS SIGNED IN THE PRESENCE 

OF TWO COMPETENT ADULT WITNESSES. THE FOLLOWING PERSONS MAY NOT ACT AS 

ONE OF THE WITNESSES: 

(1) the person you have designated as your agent; 

(2) a person related to you by blood or marriage; 

(3) a person entitled to any part of your estate after your death under a will or codicil 

executed by you or by operation of law; 

(4) your attending physician; 

(5) an employee of your attending physician; 

(6) an employee of a health care facility in which you are a patient if the employee is 

providing direct patient care to you or is an officer, director, partner, or business 

office employee of the health care facility or of any parent organization of the 

health care facility; or 

(7) a person who, at the time this power of attorney is executed, has a claim against 

any part of your estate after your death.
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Form 3-4 

This form is based on the form found i Tex. Health & Safety Code 166.164.  

Medical Power of Attorney Designation of Health Care Agent 

I, [name of principal], appoint [name, address, and telephone number of agent] as my 

agent to make any and all health care decisions for me, except to the extent I state otherwise in 

this document. This medical power of attorney takes effect if I become unable to make my 

own health care decisions and this fact is certified in writing by my physician.  

Limitations on the decision-makiig authority of my agent are as follows: [specify].  

Designation ofAlternate Agent 

(You are not required to designate an alternate agent, but you may do so. An alternate 

agent may make the same health care decisions as the designated agent if the designated agent 

is unable or unwilling to act as your agent. If the agent designated is your spouse, the designa

tion is automatically revoked by law if your marriage is dissolved.) 

If the person designated as my agent is unable or unwilling to make health care deci

sions for me, I designate the following persons to serve as my agents to make health care deci

sions for me as authorized by this document, who serve in the following order: 

A. First alternate agent: [name, address, and telephone number] 

B. Second alternate agent: [name, address, and telephone number] 

The original of this document is kept at [specify location].  

The following individual(s) or institution(s) have signed copies: [list name[s] and 

address[es] of each individual or institution].
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Duration 

I understand that this power of attorney exists indefinitely from the date I execute this 

document unless I establish a shorter time or revoke the power of attorney. If I am unable to 

make health care decisions for myself when this power of attorney expires, the authority I 

have granted my agent continues to exist until the time I become able to make health care 

decisions for myself.  

[Include the following if applicable: This power of attorney ends on the following date: 

[date].] 

Prior Designations Revoked 

I revoke any prior medical power of attorney.  

Acknowledgment of Disclosure Statement 

I have been provided with a disclosure statement explaining the effect of this document.  

I have read and understand the information contained in the disclosure statement.  

I sign my name to this durable power of attorney for health care on [date] at [address].  

(Signature) 

(Print Name) 

Statement of First Witness 

I am not the person appointed as agent by this document. I am not related to the princi

pal by blood or marriage. I would not be entitled to any portion of the principal's estate on the 

principal's death. I am not the attending physician of the principal or an employee of the
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attending physician. I have no claim against any portion of the principal's estate on the princi

pal's death. Furthermore, if I am an employee of a health care facility in which the principal is 

a patient, I am not involved in providing direct patient care to the principal and am not an 

officer, director, partner, or business office employee of the health care facility or of any par

ent organization of the health care facility.  

Signature:

Print Name: Date:

Address:

Signature of Second Witness 

Signature: 

Print Name: 

Address: 
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Directive to Physicians and Family or Surrogates

Form 3-5 

This form is based on the form found in Tex. Health & Safety Code 166.033.  

Directive to Physicians and Family or Surrogates 

This is an important legal document known as an Advance Directive. It is designed to 

help you communicate your wishes about medical treatment at some time in the future when 

you are unable to make your wishes known because of illness or injury. These wishes are usu

ally based on personal values. In particular, you may want to consider what burdens or hard

ships of treatment you would be willing to accept for a particular amount of benefit obtained if 

you were seriously ill.  

You are encouraged to discuss your values and wishes with your family or chosen 

spokesperson, as well as your physician. Your physician, other health care provider, or medi

cal institution may provide you with various resources to assist you in completing your 

advance directive. Brief definitions are listed below and may aid you in your discussions and 

advance planning. Initial the treatment choices that best reflect your personal preferences.  

Provide a copy of your directive to your physician, usual hospital, and family or spokesper

son. Consider a periodic review of this document. By periodic review, you can best assure that 

the directive reflects your preferences.  

In addition to this advance directive, Texas law provides for two other types of direc

tives that can be important during a serious illness. These are the Medical Power of Attorney 

and the Out-of-Hospital Do-Not-Resuscitate Order. You may wish to discuss these with your 

physician, family, hospital representative, or other advisers. You may also wish to complete a 

directive related to the donation of organs and tissues.
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DIRECTIVE 

I, [name of principal], recognize that the best health care is based on a partnership of 

trust and communication with my physician. My physician and I will make health care deci

sions together as long as I am of sound mind and able to make my wishes known. If there 

comes a time when I am unable to make medical decisions about myself because of illness or 

injury, I direct that the following treatment preferences be honored: 

If, in the judgment of my physician, I am suffering with a terminal condition from 

which I am expected to die within six months, even with available life-sustaining treatment 

provided in accordance with prevailing standards of medical care: 

Select one of the following.  

___ I request that all treatments other than those needed to keep me comfortable be discon

tinued or withheld and my physician allow me to die as gently as possible.  

__ I request that I be kept alive in this terminal condition using available life-sustaining 

treatment. (THIS SELECTION DOES NOT APPLY TO HOSPICE CARE.) 

Continue with the following.  

If, in the judgment of my physician, I am suffering with an irreversible condition so that 

I cannot care for myself or make decisions for myself and am expected to die without life

sustaining treatment provided in accordance with prevailing standards of care: 

Select one of the following.  

___ I request that all treatments other than those needed to keep me comfortable be discon

tinued or withheld and my physician allow me to die as gently as possible.
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____ I request that I be kept alive in this irreversible condition using available life

sustaining treatment. (THIS SELECTION DOES NOT APPLY TO HOSPICE CARE.) 

Continue with the following.  

Additional Requests: (After discussion with your physician, you may wish to consider listing 

particular treatments in this space that you do or do not want in specific circumstances, such 

as artificial nutrition and fluids, intravenous antibiotics, etc. Be sure to state whether you do or 

do not want the particular treatment.) [Specify.] 

After signing this directive, if my representative or I elect hospice care, I understand 

and agree that only those treatments needed to keep me comfortable would be provided, and I 

would not be given available life-sustaining treatments.  

If I do not have a Medical Power of Attorney and I am unable to make my wishes 

known, I designate the following [person/persons] to make treatment decisions with my phy

sician compatible with my personal values: 

1. [Name] 

2. [Name] 

(If a Medical Power of Attorney has been executed, then an agent already has been 

named and you should not list additional names in this document.) 

If the above persons are not available, or if I have not designated a spokesperson, I 

understand that a spokesperson will be chosen for me following standards specified in the 

laws of Texas. If, in the judgment of my physician, my death is imminent within minutes to 

hours, even with the use of all available medical treatment provided within the prevailing 

standard of care, I acknowledge that all treatments may be withheld or removed except those 

needed to maintain my comfort. I understand that under Texas law this directive has no effect 
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if I have been diagnosed as pregnant. This directive will remain in effect until I revoke it. No 

other person may do so.  

SIGNED [date], [city, county, state of residence] 

Two competent adult witnesses must sign below, acknowledging the signature of the 

declarant. The witness designated as Witness 1 may not be a person designated to make a 

treatment decision for the patient and may not be related to the patient by blood or marriage.  

This witness may not be entitled to any part of the estate and may not have a claim against the 

estate of the patient. This witness may not be the attending physician or an employee of the 

attending physician. If this witness is an employee of a health care facility in which the patient 

is being cared for, this witness may not be involved in providing direct patient care to the 

patient. This witness may not be an officer, director, partner, or business office employee of a 

health care facility in which the patient is being cared for or of any parent organization of the 

health care facility.  

WitnessI _Witness 2 

Definitions: 

"Artificial nutrition and hydration" means the provision of nutrients or fluids by a tube 

inserted in a vein, under the skin in the subcutaneous tissues, or in the stomach (gastrointesti

nal tract).  

"Irreversible condition" means a condition, injury, or illness: 

(1) that may be treated, but is never cured or eliminated; 

(2) that leaves a person unable to care for or make decisions for the person's 

own self; and
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(3) that, without life-sustaining treatment provided in accordance with the pre

vailing standard of medical care, is fatal.  

Explanation: Many serious illnesses such as cancer, failure of major organs (kidney, 

heart, liver, or lung), and serious brain disease such as Alzheimer's dementia may be consid

ered irreversible early on. There is no cure, but the patient may be kept alive for prolonged 

periods of time if the patient receives life-sustaining treatments. Late in the course of the same 

illness, the disease may be considered terminal when, even with treatment, the patient is 

expected to die. You may wish to consider which burdens of treatment you would be willing 

to accept in an effort to achieve a particular outcome. This is a very personal decision that you 

may wish to discuss with your physician, family, or other important persons in your life.  

"Life-sustaining treatment" means treatment that, based on reasonable medical judg

ment, sustains the life of a patient and without which the patient will die. The term includes 

both life-sustaining medications and artificial life support such as mechanical breathing 

machines, kidney dialysis treatment, and artificial hydration and nutrition. The term does not 

include the administration of pain management medication, the performance of a medical pro

cedure necessary to provide comfort care, or any other medical care provided to alleviate a 

patient's pain.  

"Terminal condition" means an incurable condition caused by injury, disease, or illness 

that according to reasonable medical judgment will produce death within six months, even 

with available life-sustaining treatment provided in accordance with the prevailing standard of 

medical care.  

Explanation: Many serious illnesses may be considered irreversible early in the course 

of the illness, but they may not be considered terminal until the disease is fairly advanced. In 

thinking about terminal illness and its treatment, you again may wish to consider the relative
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benefits and burdens of treatment and discuss your wishes with your physician, family, or 

other important persons in your life.
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Authorization to Consent to Treatment of Minor 

I, [name], am the [parent/guardian/managing conservator] of [name of minor], a minor 

child, and have the power to consent to medical treatment for [him/her]. [Include if applicable: 

[Name[s]] [is/are] [name of minor]'s [other parent/parents].] I authorize and appoint [name] as 

my agent to consent to medical treatment of the minor when I cannot be contacted to-so con

sent, such medical treatment to include, without limitation, X-ray examination; anesthetic 

treatment; medical, dental, or surgical examination or treatment; and general hospital care. No 

prior determination of life-threatening emergency or danger of serious or permanent injury 

resulting from delay of treatment need be made under this authorization.  

I will indemnify and hold harmless from any expense or claim of any nature any entity 

that provides or causes to be provided examination, treatment, or hospital care under this 

authorization (except to the extent such entity is negligent therein) and conditionally agree to 

make or cause to be made, by assignment of third-party benefits or otherwise, full and com

plete payment for such examination, treatment, or hospital care.  

SIGNED on [date].  

[Name of parentguardian/managing 

conservator] 

Child's name: 

Birth date: 

Last tetanus immunization: ..__ _ _ _ _ 

Allergies:
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Hospitalization insurance co.: 

Pediatrician: 

Type of credit card: 

Credit card number: 

Name on credit card: 

Expiration date:
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Form 3-7 

Caveat: This form is an example only and is not prescribed by statute. There is no case law upholding 
the use of such a statement, and it is unclear what the legal effect of such a statement is under Texas 
law.  

A person who completes a statement of intent should discuss his intent with his attorney (when appli
cable), his family members, the persons designated to act for him in any advance directive or planning 
document, and others who care about him. Such persons should be given copies of the completed state
ment of intent.  

An original, signed statement of intent should be kept at home and should be readily available so that it 
is accessible when needed. A copy should also be kept in a secure location with other directives and 
end-stage planning documents.  

The statement of intent should be provided to and discussed with the patient's doctors. The patient 
should make sure the doctor understands his intent, agrees to follow his intent, and will include the 
statement in his medical record. The doctor should be asked to tell other doctors who may treat the 
patient to honor his intent.  

A person who completes a statement of intent should take a copy of the statement with him and request 
that it be put in his medical record, if admitted to a hospital or a nursing home.  

Statement of Intent for End-of-Life Planning 

I, [name], make this statement of intent with regard to the following situations. This 

statement is in addition to and shall apply to any advanced directives I may have executed or 

shall hereafter execute. Initials in front of each paragraph of this addendum indicate my 

desire. If any item is not initialed, that item is not applicable.  

___ No cardiopulmonary resuscitation (CPR) is to be performed in the hospital or emer

gency room unless done within [specify time frame] of cardiac arrest.  

No gastrostomy (creation of a feeding tube to the stomach from the abdomen) is to be 

done unless I am mentally able to give my consent. If I have given my consent, subse

quently become mentally unable to make decisions, and am unable to take nourish

ment by mouth after [specify time frame] of artificial fluid and nutrition support (via 

IVs, subclavian vein hyperalimentation, nasal gastric tube feeding, or gastrostomy 

feeding tubes), I direct all of these artificial means of nutrition be stopped.
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No respirator is to be used longer than [specify time frame] (if the initial indication for 

its use was the inability to breathe caused by either a head injury or a stroke). A respi

rator may be used up to [specify time frame] if the indication of its use is pneumonia, 

chest injury, or similar illnesses.  

In the event that a diagnosis of Alzheimer's disease (or other similar dementia) has 

been made, and if I have lost my ability to live at home because of the brain disease, I 

direct that no life-saving procedures be performed. I direct that there be no treatment 

of me for such illnesses as pneumonia, heart disease, sepsis (overwhelming infection), 

cancer, stroke, or similar situations. Injuries may be treated in the usual manner.  

Radiation, chemotherapy, and repeated surgery for metastatic cancer is prohibited 

unless there is at least a [percent] percent chance of improving both my lifespan and 

quality of life for at least [number] months.  

Renal dialysis for longer than [specify time frame] is prohibited, unless I possess the 

capacity to give consent to a longer period of treatment.  

If an injury results in quadriplegia (paralysis of all four extremities) plus the loss of 

ability to communicate for over [specify time frame], I direct that no supportive ther

apy be continued.  

_ In the event I suffer a stroke (cerebral vascular accident), I direct that unless there is a 

strong probability (at least [percent] percent) of recovery of both my mental functions 

and the ability to communicate, plus the ability to care for myself (with minimal help), 

that all supportive measures and treatments not be extended longer than [specify time 

frame] from the onset of the stroke.
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____ I request that adequate dosages of pain medication be used in any of the above situa

tions, as well as in other unforeseen terminal illnesses or injuries, to give total relief of 

pain and discomfort, including the pain of mental anguish, even if this means using 

doses that exceed the usual amount and even if these higher dosages have a probability 

of toxicity such as adverse effects on the respiratory or cardiac rate. I recognize that 

euthanasia and assisted suicide are not legal in Texas but that relief of pain and dignity 

in death are recognized as legal.  

_ In the event that I have elected to stop treatment or life support while possessing the 

mental capacity to do so, and my illness then progresses to the point that I can no 

longer make my own decisions, I direct that my decisions to stop treatment or life sup

port be honored.  

__ In the event I am hospitalized in an institution or under the care of a physician that will 

not honor my wishes as stated above, I direct that I be transferred to an institution, a 

hospice, or my home and to the care of a physician who will honor my directive.  

_ A specific condition or situation I would like to address and my intent regarding that 

condition or situation is described as follows: [specify].  

As My Death Approaches 

General 

Select as applicable.  

1. I want to die naturally at home, if possible.  

2. I wish to know about options for hospice care to provide medical, emotional, and 

spiritual care for me and my loved ones.  

3. I would like to have with me the following special possessions: [specify].
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Comfort and Personal Care 

Select as applicable.  

1. If I show signs of physical or mental distress, I want my caregivers to do whatever 

they can to help me.  

2. I wish to have a cool moist cloth put on my head if I have a fever.  

3. I want my lips and mouth kept moist to stop dryness.  

4. I wish to have personal care like bathing, shaving, nail clipping, hair brushing, and 

teeth brushing, as long as they do not cause me pain or discomfort.  

5. If I am not able to control my bowel or bladder functions, I wish for my clothes 

and bed linens to be kept clean and for them to be changed as soon as they can be if they have 

been soiled.  

Surroundings 

Select as applicable.  

1. I would like to have the following family and friends present when possible: 

[specify].  

2. I wish to have my hand held and to be talked to when possible, even if I don't 

seem to respond to the voice or touch of others.  

3. I wish to have others by my side praying for me when possible.  

4. I wish to have religious readings and well-loved poems read aloud when I am near 

death.  

5. I wish to have ihy favorite music played when possible until my time of death.
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6. I wish to have pictures of my loved ones in my room, near my bed.  

Advance Directives and Estate Planning Documents 

I have completed the following document[s]: 

Select as applicable.  

1. Pre-Need Designation of Guardian. [Name] has [authority under/a copy of/ 

authority under and a copy of] the document. [His/Her] contact information is: [specify].  

2. Durable Power of Attorney for Healthcare. [Name] has [authority under/a copy 

of/authority under and a copy of] the document. [His/Her] contact information is: [specify].  

3. Out-of-Hospital Do-Not-Resuscitate Order. [Name] has [authority under/a copy 

of/authority under and a copy of] the document. [His/Her] contact information is: [specify].  

4. Directive to Physicians or Surrogates. [Name] has [authority under/a copy of/ 

authority under and a copy of] the document. [His/Her] contact information is: [specify].  

5. Durable Power of Attorney. [Name] has [authority under/a copy of/authority 

under and a copy of] the document. [His/Her] contact information is: [specify].  

6. Last Will and Testament. [Name] has [authority under/a copy of/authority under 

and a copy of] the document. [His/Her] contact information is: [specify].  

7. Inter Vivos (Living) Trust. [Name] has [authority under/a copy of/authority 

under and a copy of] the document. [His/Her] contact information is: [specify].  

8. [Title of other advance directive or estate planning document]. [Name] has 

[authority under/a copy of/authority under and a copy of] the document. [His/Her] contact 

information is: [specify].
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Following My Death 

Select as applicable.  

1. My instructions for a funeral or memorial service are as follows: [specify inten

tions for funeral or memorial service].  

2. I would like the disposition of my remains to be [by burial/by cremation/by dona

tion to [specify to whom donation will be made]].  

3. I am a veteran or may have the right to burial in a veterans or other government 

cemetery as follows: [specify burial rights].  

4. I have previously made arrangements, and the contact person is: [specify].  

5. I have not previously made arrangements, and I would like my service to include: 

[specify].  

6. I would like the following people notified: [specify].  

7. I would like any charitable donations to be made to: [specify].  

8. I would like my announcement of death (obituary) to include: [specify].  

Additional Information 

Additional restrictions, instructions, and directives may be added at any time. Any item 

listed above may be revoked or modified by me at any time.  

The following people have copies of this statement of intent: [specify names and con

tact information for individuals with copies of this statement].
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Declarant Date

Witness Witness

Witness Address Date Witness Address
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Examination/Investigation Request

DL-76 (3/03)

Texas Department of Public Safety 
Driver Improvement Bureau 

P.O. Box 4087, Austin, TX., 78773-0320 

Examination/Investigation Request

Please complete this form if you have personal knowledge about a driver you believe is no longer capable of safely oper
ating a motor vehicle.  

After reviewing this report, the Department may require the driver to take certain tests such as a vision, knowl
edge or driving test or provide other medical information.  
The Department may release information contained in this report pursuant to a request under the Public 
Information Act or in response to a court order.  

PERSONAL NAME (LAST, FIRST, MIDDLE) DATE OF BIRTH DRIVER LICENSE NUMBER 
INFORMATION ON 
PERSON BEING ADDRESS CITY STATE ZIP CODE 

REPORTED 
PLEASE COMPLETE ALL LICENSE PLATE NUMBER PHONE NUMBER 

AVAILABLE INFORMATION.  

Describe in detail incidents related to or conditions about this driver which indicate the inability to safely operate a motor 
vehicle. Give specific dates, locations, accident reports, possible medical conditions and all other information which sup
ports the need for testing or evaluation. You should report only information of which you have personal knowledge or phys
ical evidence.

IT IS A VIOLATION OF THE TEXAS PENAL CODE TO INTENTIONALLY FILE A FALSE REPORT. ANY PERSON WHO 
INTENTIONALLY FILES A FALSE REPORT MAY BE SUBJECT TO CRIMINAL PROSECUTION.  

PERSON PRINT FULL NAME (LAST, FIRST, MIDDLE) RELATIONSHIP TO DRIVER TELEPHONE NUMBER 

COMPLETING 
REQUEST ADDRESS CITY STATE ZIP CODE 

SIGNATURE DATE
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Designation of Guardian in Event of Later Incapacity or Need of Guardian

Form 3-9 

This form is based on the form found in Tex. Prob. Code 679. This form may be modified to omit 
references to alternate designations, to appoint only a guardian of the person or estate, or to omit the 
disqualifying language, as appropriate.  

Designation of Guardian in Event of Later Incapacity or 
Need of Guardian 

I, [name of declarant], make this Designation of Guardian, to operate if the need for a 

guardian for me later arises.  

1. I designate [name] to serve as guardian of my person, [name] as first alternate 

guardian of my person, [name] as second alternate guardian of my person, and [name] as third 

alternate guardian of my person.  

2. I designate [name] to serve as guardian of my estate, [name] as first alternate 

guardian of my estate, [name] as second alternate guardian of my estate, and [name] as third 

alternate guardian of my estate.  

3. If any guardian or alternate guardian dies, does not qualify, or resigns, the next 

named alternate guardian becomes my guardian.  

4. I expressly disqualify the following [person/persons] from serving as guardian of 

my person: [name[s]].  

5. I expressly disqualify the following [person/persons] from serving as guardian of 

my estate: [name[s]].  

SIGNED on 

[Name of declarant]

STATE BAR OF TEXAS
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Designation of Guardian in Event of Later Incapacity or Need of Guardian

Witness

Witness 

Self-Proving Affidavit 

Before me, the undersigned authority, on this date personally appeared the declarant, 

and [name] and [name] as witnesses and, all being duly sworn, the declarant said that the 

above instrument was [his/her] Designation of Guardian and that the declarant had made and 

executed it for the purposes expressed in the designation. The witnesses declared to me that 

they are each 14 years of age or older, that they saw the declarant sign the designation, that 

they signed the designation as witnesses, and that the declarant appeared to them to be of 

sound mind.

Declarant

Affiant

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS
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Declaration of Appointment of Guardian for My Children in Event of Death or Incapacity

Form 3-10 

This form is based on the form found in Tex. Prob. Code 677A. This form may be modified to omit 
references to alternate designations and to also appoint a guardian of the estate of the children, as 
appropriate.  

Declaration of Appointment of Guardian for My Children 
in Event of Death or Incapacity 

I, [name], make this declaration to appoint as guardian for my child[ren], listed as fol

lows, in the event of my death or incapacity: [name[s] of child[ren]].  

I designate [name] to serve as guardian of the person of my child[ren], [name] as first 

alternate guardian of the person of my child[ren], [name] as second alternate guardian of the 

person of my child[ren], and [name] as third alternate guardian of the person of my child[ren].  

I direct that the guardian of the person of my child[ren] serve [with/without] bond.  

Include the following if applicable.  

I designate [name] to serve as guardian of the estate of my child[ren], [name] as first 

alternate guardian of the estate of my child[ren], [name] as second alternate guardian of the 

estate of my child[ren], and [name] as third alternate guardian of the estate of my child[ren].  

Continue with the following.  

If any guardian or alternate guardian dies, does not qualify, or resigns, the next named 

alternate guardian becomes guardian of my child[ren].  

SIGNED on 

[Name of declarant]
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Form 3-10 Declaration of Appointment of Guardian for My Children in Event of Death or Incapacity

Witness

Witness 

Self-Proving Affidavit 

Before me, the undersigned authority, on this date personally appeared the declarant 

and [name] and [name] as witnesses and, all being duly sworn, the declarant said that the 

above instrument was [his/her] Declaration of Appointment of Guardian for the Declarant's 

Children in the Event of Declarant's Death or Incapacity and that the declarant had made and 

executed it for the purposes expressed in the declaration. The witnesses declared to me that 

they are each 14 years of age or older, that they saw the declarant sign the declaration, that 

they signed the declaration as witnesses, and that the declarant appeared to them to be of 

sound mind.

Declarant

Affiant

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS3-10-2



Declaration for Mental Health Treatment

Form 3-11 

This form is based on the form found in Tex. Civ. Prac. & Rem. Code 137.011.  

Declaration for Mental Health Treatment 

I, [name], being an adult of sound mind, willfully and voluntarily make this declaration 

for mental health treatment to be followed if it is determined by a court that my ability to 

understand the nature and consequences of aproposed treatment, including the benefits, risks, 

and alternatives to the proposed treatment, is impaired to such an extent that I lack the capac

ity to make mental health treatment decisions. "Mental health treatment" means electrocon

vulsive or other convulsive treatment, treatment of mental illness with psychoactive 

medication, and preferences regarding emergency mental health treatment.  

Include the following paragraph if applicable.  

I understand that I may become incapable of giving or withholding informed consent 

for mental health treatment due to the symptoms of a diagnosed mental disorder. These symp

toms may include: [specify].  

continue with the following.  

Psychoactive Medications 

If I become incapable of giving or withholding informed consent for mental health 

treatment, my wishes regarding psychoactive medications are as follows: 

Select one or more of the following as applicable.  

I consent to the administration of the following medications: [specify].  

And/Or 

I do not consent to the administration of the following medications: [specify].

STATE BAR OF TEXAS
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Declaration for Mental Health Treatment

And/Or 

I consent to the administration of a federal Food and Drug Administration approved 

medication that was only approved and in existence after my declaration and that is consid

ered in the same class of psychoactive medications as stated below: [specify].  

Continue with the following.  

Conditions or limitations: [specify].  

Convulsive Treatment 

If I become incapable of giving or withholding informed consent for mental health 

treatment, my wishes regarding convulsive treatment are as follows: 

Select one of the following.  

I consent to the administration of convulsive treatment.  

I do not consent to the administration of convulsive treatment.  

Continue with the following.  

Conditions or limitations: [specify].  

Preferences for Emergency Treatment 

In an emergency, I prefer the following treatment FIRST (circle one): 

Restraint/Seclusion/Medication 

In an emergency, I prefer the following treatment SECOND (circle one): 

Restraint/Seclusion/Medication

STATE BAR OF TEXAS
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Declaration for Mental Health Treatment

In an emergency, I prefer the following treatment THIRD (circle one): 

Restraint/Seclusion/Medication 

I prefer a [male/female] to administer restraint, seclusion, and/or medications.  

Options for treatment before use of restraint, seclusion, and/or medications: [specify].  

Conditions or limitations: [specify].  

Additional Preferences or Instructions 

[Specify any additional preferences or instructions.] 

Conditions or limitations: [specify].  

Signature of principal: 

Date: 

Statement of Witnesses 

I declare under penalty of perjury that the principal's name has been represented to me 

by the principal, that the principal signed or acknowledged this declaration in my presence, 

that I believe the principal to be of sound mind, that the principal has affirmed that the princi

pal is aware of the nature of the document and is signing it voluntarily and free from duress, 

that the principal requested that I serve as witness to the principal's execution of this docu

ment, and that I am not a provider of health or residential care to the principal, an employee of 

a provider of health or residential care to the principal, an operator of a community health care 

facility providing care to the principal, or an employee of an operator of a community health 

care facility providing care to the principal.

STATE BAR OF TEXAS 3-11-3
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Declaration for Mental Health Treatment

I declare that I am not related to the principal by blood, marriage, or adoption and that 

to the best of my knowledge I am not entitled to and do not have a claim against any part of 

the estate of the principal on the death of the principal under a will or by operation of law.  

Witness Signature:

Print Name: Date:

Address: 

Witness Signature:

Print Name: Date:

Address:

NOTICE TO PERSON MAKING A DECLARATION 

FOR MENTAL HEALTH TREATMENT 

This is an important legal document. It creates a declaration for mental health treat

ment. Before signing this document, you should know these important facts: 

This document allows you to make decisions in advance about mental health treatment 

and specifically three types of mental health treatment: psychoactive medication, convulsive 

therapy, and emergency mental health treatment. The instructions that you include in this dec

laration will be followed only if a court believes that you are incapacitated to make treatment 

decisions. Otherwise, you will be considered able to give or withhold consent for the treat

ments.  

3-11-4 0 STATE BAR OF TEXAS
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Declaration for Mental Health Treatment

This document will continue in effect for a period of three years unless you become 

incapacitated to participate in mental health treatment decisions. If this occurs, the directive 

will continue in effect until you are no longer incapacitated.  

You have the right to revoke this document in whole or in part at any time you have not 

been determined to be incapacitated. YOU MAY NOT REVOKE THIS DECLARATION WHEN YOU 

ARE CONSIDERED BY A COURT TO BE INCAPACITATED. A revocation is effective when it is 

communicated to your attending physician or other health care provider.  

If there is anything in this document that you do not understand, you should ask a law

yer to explain it to you. This declaration is not valid unless it is signed by two qualified wit

nesses who are personally known to you and who are present when you sign or acknowledge 

your signature.
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Debtor's Statement-Small Estates

Form 3-12 

[Caption. See 3 of the Introduction in this manual.] 

Debtor's Statement-Small Estates 

[Name of debtor], Debtor, whose address is [address, city, state], tenders to the county 

clerk of'[county] County, Texas, in accordance with the terms and provisions of section 887 

of the Texas Probate Code, the amount of $[amount], being not more than $100,000 as speci

fied by statute, for the use and benefit of [name of creditor], Creditor, whose Social Security 

number is [number] and whose address is [address, city, state].  

Debtor states that Creditor is a resident of the state of Texas and [is a minor, whose date 

of birth is [date]/has the following disability: [specify]].  

Debtor states that the amount of money tendered above is the amount due Creditor on a 

liquidated and uncontested claim against Debtor arising out of the following transaction: 

[specify].  

Debtor requests that the county clerk issue a receipt for the amount of money in accor

dance with the terms of section 887 of the Texas Probate Code and further that Creditor be 

advised as required by law.  

SIGNED on [date].

[Name of debtor]
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Application to Withdraw Funds under Texas Probate Code Section 887

Form 3-13 

[Caption. See 3 of the Introduction in this manual.] 

Application to Withdraw Funds under 
Texas Probate Code Section 887 

This Application to Withdraw Funds under Texas Probate Code Section 887 is brought 

by [name of applicant], Applicant, who shows in support: 

1. [Name of creditor], Creditor, is [a minor/an incapacitated person].  

2. The domicile of Creditor is [address].  

3. [Name of debtor] on [date] deposited with the clerk of the Court of [county] 

County, Texas, the amount of $[amount] in accordance with the terms and provisions of sec

tion 887(a) of the Texas Probate Code for the use and benefit of Creditor.  

4. Applicant's relationship to Creditor is the [father/mother/unestranged spouse/ 

custodian] of Creditor. [Include if applicable: Creditor has no spouse, and [his/her] parents [are 

deceased/do not reside in the state of Texas].] 

5. The bond of Applicant accompanies this application and is at least double the 

amount now on deposit as stated above. But in no event is the bond less than two hundred dol

lars.  

6. It would be in the best interest and welfare of Creditor if the above-mentioned 

amount were withdrawn from the trust account of the county clerk and delivered to Applicant 

for the use and benefit of Creditor.
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Application to Withdraw Funds under Texas Probate Code Section 887

Applicant prays that this application and the accompanying bond be approved and that 

the county clerk be ordered to deliver the above-described funds to Applicant for the use and 

benefit of Creditor. Applicant prays for all further relief to which Applicant may be entitled.  

Respectfully submitted,

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]

Applicant 
[Address] 

[Telephone]

SIGNED under oath before me on

Notary Public, State of Texas
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Order to Release Funds

Form 3-14 

[Caption. See 3 of the Introduction in this manual.] 

Order to Release Funds 

On [date] the Court considered the Application to Withdraw Funds of [name of appli

cant], Applicant.  

The Court finds that Applicant has recently incurred extraordinary expenses as a result 

of [state facts, including name of minor child or incapacitated person] and that Applicant, pur

suant to section 887 of the Texas Probate Code, has obtained a bond for double the amount 

requested herein made payable to the judge or the judge's successors in office and to be condi

tioned that the custodian will use the money for the creditor's benefit under the directions of 

the Court. The Court further finds that reasonable and necessary attorney's fees in the amount 

of $[amount] were required for representation in this matter.  

IT IS ORDERED that, as authorized by section 887 of the Texas Probate Code, the 

county clerk of [county] County, Texas, be ordered to immediately release the amount of 

$[amount] to [name of applicant], to be used for [specify] for [name of minor child or incapac

itated person].  

All other relief not expressly granted herein is denied.  

SIGNED on_ ___ 

JUDGE PRESIDING
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Motion to Create Texas Property Code Section 142 Trust

Form 3-15 

[Caption. See 3 of the Introduction in this manual.] 

Motion to Create Texas Property Code Section 142 Trust 

This Motion to Create a Texas Property Code Section 142 Trust for the benefit of 

[name of minor or incapacitated person] is brought by [name of movant], Movant, as [next 

friend/guardian ad litem] of [name of minor or incapacitated person], who shows in support: 

Select one of the following.  

Select the following if judgment is not yet entered.  

1. This Court is about to enter its final judgment in the above-entitled and -numbered 

cause, and [name of minor or incapacitated person] will be awarded $[amount]. At that time, 

such funds will be subject to being paid into the registry of this Court because [name of minor 

or incapacitated person] is [a minor/an incapacitated person].  

Or 

Select the following if judgment is already entered.  

1. On [date] this Court entered its final judgment in the above-entitled and 

-numbered cause, and [name of minor or incapacitated person] was awarded $[amount], free 

and clear of all costs, expenses, and fees. The funds were then paid into the registry of this 

Court.  

Select one of the following.  

Select the following if the beneficiary is a minor.  

2. [Name of minor] was born on [date] and is a minor, age [age] as of the filing of this 

motion. [Name of minor] currently resides at [address]. Movant is the [next friend/guardian ad 

litem] for [name of minor]. There is no court-ordered guardianship pending with respect to

STATE BAR OF TEXAS 
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Motion to Create Texas Property Code Section 142 Trust

[name of minor] at this time. Movant is of the opinion that it would be in the best interests of 

[name of minor] to have the amount awarded to [him/her] held in trust for [his/her] benefit in 

accordance with section 142.005 of the Texas Property Code, until [he/she] attains age [age].  

It is the opinion of Movant that [name of minor] will not have sufficient maturity to properly 

manage and invest that sum of money on attaining [his/her] majority at age eighteen. More

over, it is the opinion of Movant that such a large amount of money should be invested and 

managed by a corporate trustee, which is in the business of managing large amounts of 

money, rather than allowing the money to remain in the Court's registry.  

Or 

Select the following if the beneficiary is an incapacitated person.  

2. [Name of incapacitated person] was born on [date] and is an incapacitated person 

as defined by section 142.007 of the Texas Property Code, inasmuch as [he/she] lacks suffi

cient understanding or capacity to make or communicate responsible decisions concerning 

[his/her] financial affairs. [Name of incapacitated person] currently resides at [address].  

Movant is the [next friend/guardian ad litem] for [name of incapacitated person]. Movant is of 

the opinion that [name of incapacitated person] will not have sufficient capacity to properly 

manage and invest such an amount of money until [he/she] regains capacity. Moreover, it is 

the opinion of Movant that such a large amount of money should be invested and managed by 

a corporate trustee, which is in the business of managing large amounts of money, rather than 

allowing the money to remain in the Court's registry.  

Continue with the following.  

3. Movant has asked [name of proposed trustee] to act as trustee of the trust if this 

Court agrees that such a trust should be created. Movant understands that [name of proposed 

trustee] is willing to act as trustee.
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4. Movant and [name of proposed trustee] have agreed on the terms of such a trust, 

and a proposed trust agreement reflecting those terms accompanies this motion.  

[Name of movant] prays that this Court create a Texas Property Code section 142.005 

trust for the benefit of [name of minor or incapacitated person] in accordance with the terms 

and provisions of the trust agreement filed with this motion. Movant prays for all further relief 

to which Movant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Movant 

State Bar No.; 
[Address] 

[Telephone] 

[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].  

[Name] 

Attach proposed trust agreement along with proposed 
trustee's fee schedule.
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Order Creating Texas Property Code Section 142 Trust

Form 3-16 

[Caption. See 3 of the Introduction in this manual.] 

Order Creating Texas Property Code Section 142 Trust 

On [date] the Court considered the Motion to Create a Texas Property Code Section 

142 Trust of [name of movant], as [next friend/guardian ad litem] of [name of minor or inca

pacitated person], [a minor/an incapacitated person], requesting the Court to establish a trust 

for [name of minor or incapacitated person] under section 142.005 of the Texas Property 

Code. The Court, having considered the evidence presented, the argument of counsel, and the 

terms of the trust instrument filed with the motion and signed by the proposed trustee[s], 

which is incorporated herein for all purposes by this reference, finds that [name of minor or 

incapacitated person] is [a minor/an incapacitated person as defined by section 142.007 of the 

Texas Property Code], and that the trust is in the best interests of the [minor/incapacitated per

son] and should be created under the authority of section 142.005 of the Texas Property Code.  

IT IS THEREFORE ORDERED that the funds awarded to [name of minor or 

incapacitated person] under the final judgment in the above-entitled and -numbered cause 

shall be held in trust for the benefit of the [minor/incapacitated person] in accordance with 

section 142.005 of the Texas Property Code and according to the terms of the attached trust 

agreement.  

IT IS FURTHER ORDERED that [name[s] of trustee[s]] [is/are] hereby appointed 

trustee[s] of the trust. IT IS FURTHER ORDERED that approval is hereby granted the 

trustee[s] to charge reasonable fees for [his/her/its/their] trust services at the rates and in the 

manner provided for in the trust agreement.
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SIGNED on

JUDGE PRESIDING
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Terms of Trust and Agreement of Trustee

Form 3-17 

Terms of Trust and Agreement of Trustee 

This instrument establishes the terms of a trust created for the benefit of [name of minor 

or incapacitated person], [a minor/an incapacitated person], under the order of the [designa

tion] Court of [county] County, Texas, under the authority of section 142.005 of the Texas 

Property Code, as amended.  

1. Trustee. The trustee of the trust is [name of trustee], Trustee. On receipt of the 

funds constituting the corpus of this trust, Trustee's duties will commence in accordance with 

the terms of this trust agreement. No bond or other security is required of Trustee or of any 

successor trustee.  

2. Beneficiary. The sole and only beneficiary of the trust is [name of minor or inca

pacitated person], Beneficiary.  

3. Trust Estate. The trust will be funded with the amount of $[amount] (plus any 

accrued interest), which was awarded to Beneficiary as a result of a settlement or final judg

ment in Cause No. [number], styled "[style of case]," in the [designation] Court of [county] 

County, Texas. This amount of money will constitute the initial principal of the trust that, 

together with all other properties hereafter acquired by the trust and all income therefrom, will 

constitute the trust estate of the trust.  

4. Distributions from Trust. Trustee will pay to or apply for the benefit of Benefi

ciary such amounts out of the net income and principal (if income is insufficient) of the trust 

as are reasonably necessary in the sole discretion of Trustee to provide for the health, educa

tion, support, or maintenance of Beneficiary. Any such income not so distributed will be 

added to the principal of the trust.
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In making any discretionary payments to Beneficiary, Trustee will consider (a) the 

standard of living to which Beneficiary has been accustomed before the creation of the trust; 

(b) any increase in Beneficiary's standard of living that should occur as a result of the size, 

anticipated income, and financial return of the trust and the feasibility of sustaining such an 

increased standard of living; (c) any known resources of Beneficiary; (d) the ability of any 

person who is legally obligated to support Beneficiary to do so; and (e) the ability of Benefi

ciary to earn funds for Beneficiary's own support and maintenance except while obtaining an 

education.  

Trustee may make any distribution required or permitted hereunder, without the inter

vention of any guardian or other legal representative, in any of the following ways in 

Trustee's sole reasonable discretion: (a) to Beneficiary directly, (b) to the legal or natural 

guardian of Beneficiary, (c) to any person having custody of Beneficiary, or (d) by using the 

distribution directly for Beneficiary's benefit.  

5. Revocability. This trust may not be revoked, altered, or amended by Beneficiary 

or any guardian or other legal representative of Beneficiary, but it will remain subject to 

amendment, modification, or revocation by the [designation] Court at any time before the ter

mination of the trust.  

6. Spendthrift Provision. Before the actual receipt of any distribution of any por

tion of the trust estate by Beneficiary, no property (whether income or principal) of the trust 

will be subject to anticipation or assignment by Beneficiary or to attachment by or interfer

ence or control of any creditor or assignee of Beneficiary or be taken or reached by any legal 

or equitable process in satisfaction of any debt or liability of Beneficiary. Any attempted 

transfer or encumbrance of any interest in the trust estate of the trust by Beneficiary before its 

actual distribution will be void. To the extent allowed by law, no distribution from the trust 

will be made to satisfy any obligation of Beneficiary if such obligation would otherwise be 

met from any federal or state assistance program if the trust had not been created.
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Terms of Trust and Agreement of Trustee

7. Trustee's Investment Authority. Trustee will invest the trust estate in accordance 

with the standards now or hereafter set forth in title 9 of the Texas Property Code (Texas Trust 

Code) (or any subsequent applicable law), and Trustee may also invest all or any part of the 

trust estate in one or more common trust funds now or hereafter established by Trustee pursu

ant to sections 113.171 and 113.172 of the Texas Property Code.  

8. Trustee's Compensation and Expenses. Trustee will be entitled to receive for 

Trustee's services a fair and reasonable compensation determined in accordance with the 

then-customary and prevailing charges for similar services charged by corporate fiduciaries in 

[city, county] County, Texas, but Trustee's compensation will not exceed the compensation 

provided by Trustee's then-published fee schedule for such services. Trustee will also be 

reimbursed for all reasonable expenses incurred by Trustee in connection with the trust. The 

fees and expenses allowed hereunder have been approved by the [designation] Court at the 

inception of the trust, but the [designation] Court may review such fees and expenses at any 

time on the [designation] Court's own motion or at the instance of Trustee or any other party 

interested in the welfare of Beneficiary, and on a hearing of the matter, the [designation] 

Court will take any action with respect to such fees and expenses as the [designation] Court 

may deem appropriate. Trustee expressly agrees to reimburse to the trust any fees previously 

paid to Trustee by the trust if the [designation] Court orders Trustee to do so.  

9. Administrative Provisions. In the administration of the trust, Trustee will be 

authorized and empowered

(a) to exercise all powers granted by Texas Property Code section 142.005 as 

now or hereafter amended and to trustees of express trusts by the Texas Prop

erty Code or any corresponding statute, except in any instance in which the 

Texas Property Code or such other statutory provision may conflict with the 

express provisions of this trust agreement, in which case the provisions of 

this trust agreement will control.
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(b) to adjust, arbitrate, compromise, abandon, sue on or defend, and otherwise 

deal with and settle all claims in favor of or against the trust. To engage and 

retain attorneys or accountants at any time that it may be reasonably neces

sary to provide for the prudent management and preservation of the trust.  

(c) to continue to act as Trustee of the trust regardless of any change of name of 

Trustee and regardless of any reorganization, merger, or consolidation of 

Trustee.  

10. Miscellaneous. The trust will be held and administered under the following 

terms and conditions: 

(a) Trustee will keep books of account respecting the trust and all transactions 

involving the trust and will furnish to Beneficiary, or to the person having the 

care and custody of Beneficiary if Beneficiary is then under a legal disability, 

statements at least quarterly showing receipts and disbursements of income 

and corpus of the trust and a list of assets held in the trust. Trustee will also 

furnish such statements to the [designation] Court on request.  

(b) No person or entity dealing with Trustee will be obligated to see to the appli

cation of any money or property paid or delivered to Trustee, and no person 

or entity will be obligated to inquire into the expediency or propriety of any 

transaction on the authority of Trustee to enter into and consummate any 

transactions on terms Trustee deems reasonably appropriate.  

(c) Trustee may not resign as trustee of the trust without receiving prior authority 

from the [designation] Court.
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(d) The headings appearing in this instrument are for convenience only and do 

not purport to define or limit the scope or intent of the provisions to which 

they refer.  

11. Inception of Trust. This trust will become effective on (a) the effective date of 

the court order that authorizes its creation, (b) the transfer of the above-stated amount of 

money to Trustee, and (c) Trustee's acceptance of the trust, which will be evidenced by the 

signature below of the appropriate officer of Trustee. This trust is created by operation of law 

as it is implemented herein by the [designation] Court, and to the extent permitted by law nei

ther Beneficiary nor the [designation] Court is the grantor of this trust.  

SIGNED in multiple originals, any one of which will be deemed an original for all purposes 

on [date].  

Trustee 
[Name and title of representative] 
[Name of entity] 

SIGNED under oath before me on 

Notary Public, State of Texas
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Order for Distribution of [Minor's/Incapacitated Person's] Funds

Form 3-18 

[Caption. See 3 of the Introduction in this manual.] 

Order for Distribution of [Minor's/Incapacitated Person's] Funds 

On [date] the Court considered the motion of [name of movant], as [next friend/ 

guardian ad litem] of [name of minor or incapacitated person], [a minor/an incapacitated 

person], requesting that the Court establish a trust for the [minor/incapacitated person] under 

Texas Property Code section 142.005. [Include if applicable: Also appearing was [name of 

guardian], guardian ad litem for the [minor/incapacitated person].] The Court, having consid

ered the evidence presented, the argument of counsel, and the terms of the trust instrument 

filed with the motion and signed by the proposed trustee, which is incorporated herein for all 

purposes by this reference, hereby finds that [name of minor or incapacitated person] is [a 

minor/an incapacitated person as defined by section 142.007 of the Texas Property Code], and 

this trust is in the best interests of the [minor/incapacitated person] and should be created 

under the authority of section 142.005 of the Texas Property Code.  

IT IS THEREFORE ORDERED that the funds awarded to the [minor/incapacitated 

person] under the final judgment in the above-entitled and -numbered cause shall be held in 

trust for the benefit of the [minor/incapacitated person] under section 142.005 of the Texas 

Property Code and under the terms of the trust agreement attached hereto as Exhibit [exhibit 

number/letter].  

IT IS FURTHER ORDERED that [name of trustee] is hereby appointed sole trustee of 

the trust[,/.]

STATE BAR OF TEXAS

Include the following if funds are already in the registry of the 
court.
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Order for Distribution of [Minor's/Incapacitated Person's] Funds

and the [district/county] clerk is hereby ORDERED to pay to the trustee for the benefit of the 

[minor/incapacitated person] all amounts awarded herein to the [minor/incapacitated person] 

(including any interest earned thereon).  

Continue with the following.  

IT IS FURTHER ORDERED that approval is hereby granted to the trustee to charge a 

reasonable fee for its trust services at the rates and in the manner provided for in the trust 

agreement.  

SIGNED on 

JUDGE PRESIDING 

Attach exhibit(s).

STATE BAR OF TEXAS

Form 3-18

3-18-2



Application for Establishment of Subaccount with [name of trust] Pooled Trust

Form 3-19 

[Caption. See 3 of the Introduction in this manual.] 

Application for Establishment of Subaccount 
with [name of trust] Pooled Trust 

[Name of applicant], Applicant, [guardian of the [person/estate/person and estate] of 

[name of ward], Ward/[specify other relationship to ward] of [name of ward], Ward], respect

fully "i akes this Application for Establishment of Subaccount with [name of trust] Pooled 

Trust and shows the Court as follows: 

1. Applicant is the [guardian of the [person/estate/person and estate]/[specify rela

tionship to ward]] in the above-entitled and -numbered cause pursuant to an order of this 

Court dated [date]. Ward is [a minor/an adult/a disabled person], aged [number] years, as of 

the filing of this application [include if applicable: and has been adjudicated by this Court as 

an incapacitated person].  

2. Applicant believes that it would be in the best interest of Ward to have Ward's 

estate, in its entirety, paid and transferred into a subaccount of a pooled trust because of the 

savings in administrative costs, court costs, and legal fees that would otherwise result under 

current law.  

3. Applicant also believes that the guardianship of Ward's estate should then be 

closed.  

4. Applicant has asked [name of trustee], Trustee, to act as trustee of the trust subac

count in the event this Court agrees that such a trust should be created. [Name of trustee] is the 

trustee of a trust that meets the requirements of 42 U.S.C. 1396p(d)(4)(C) as specified in 

section 910(3) of the Texas Probate Code. [Name of trustee] is qualified and willing to act as 

the trustee.

STATE BAR OF TEXAS
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Application for Establishment of Subaccount with [name of trust] Pooled Trust

5. Applicant and Trustee have agreed on the terms of a trust that complies with the 

statutory requirements of section 914 of the Texas Probate Code. The agreed terms are set 

forth in the Terms of Trust and Agreement of Trustee attached as Exhibit [exhibit number/ 

letter] to this application.  

Applicant prays that, on proper notice to all persons entitled to receive notice of this 

application, the Court grant this application and

a. order the establishment of a subaccount of a pooled trust for the benefit of 

Ward in accordance with section 913 of the Texas Probate Code; 

b. approve the Terms of Trust and Agreement of Trustee attached as Exhibit 

[exhibit number/letter] to this application; 

c. appoint [name of trustee] as Trustee of such subaccount; 

d. direct [name of guardian] to deliver Ward's estate to Trustee, in trust, on 

approval of [name of guardian]'s account for final settlement; 

e. expressly hold this guardianship open for the purpose of accepting, review

ing, and approving Trustee's annual accountings and fee applications as 

required by the Texas Probate Code; and 

f. grant any further relief to which Applicant may be justly entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] .  
[Telephone] 

[Telecopier]

STATE BAR OF TEXAS
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Application for Establishment of Subaccount with [name of trust] Pooled Trust Form 3-19 

Attach exhibit(s).
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Order Establishing Subaccount of Pooled Trust

Form 3-20 

[Caption. See 3 of the Introduction in this manual.] 

Order Establishing Subaccount of Pooled Trust 

On [date], the Court considered the Application for Establishment of Subaccount with 

Pooled Trust of [name of applicant], [guardian of the [person/estate/person and estate] of 

[name of ward], Ward/[specify other relationship to ward] of [name of ward], Ward]. The 

Court has read the application and heard all evidence in support of the application. As there 

are no objections to the application, the Court finds that: 

1. This Court has jurisdiction and venue of this cause.  

2. Notice of the application has been given to those persons as required by the Texas 

Probate Code.  

3. Citation has been personally served on Ward in accordance with the law.  

4. It is in the best interests of Ward, pursuant to section 913 of the Texas Probate 

Code, to establish a subaccount of a pooled trust with [name of trust] for the benefit of Ward.  

5. The [name of trust] meets the requirements of 42 U.S.C. 1396p(d)(4)(C) as spec

ified in section 910(3) of the Texas Probate Code.  

6. It is in the best interest of Ward for the following assets to be transferred to a sub

account with [name of trustee] to be held in the name of Ward and for the benefit of Ward: 

[specify assets to be transferred].  

IT IS THEREFORE ORDERED that:

STATE BAR OF TEXAS 3-20-1
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Order Establishing Subaccount of Pooled Trust

1. [Name of guardian] shall establish a subaccount with [name of trustee] in the name 

of [name of ward], of which [name of ward] is the beneficiary, as a less restrictive alternative 

to the appointment of a guardian of the estate for [name of ward].  

2. The following assets shall be transferred to a subaccount with [name of trust] to be 

held in the name of [name of ward] and for the benefit of [name of ward]: [specify assets as 

indicated above].  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS

Form 3-20

3-20-2



Application for Order of No Administration

Form 3-21 

[Caption. See 3 of the Introduction in this manual.] 

Application for Order of No Administration 

[Name of surviving spouse], Applicant, as surviving spouse of [name of decedent], 

Decedent, [include if applicable: and on behalf of [name[s] of minor child[ren] and/or adult 

incapacited child[ren]], the [minor child[ren] of Decedent/adult incapacitated child[ren] of 

Decedent/minor child[ren] and adult incapacitated child[ren] of Decedent]], furnishes the fol

lowing information to the Court in support of [his/her] Application for Order of No Adminis

tration: 

1. Applicant is an individual interested in the estate of Decedent, domiciled in and 

residing at [address of surviving spouse], and is the surviving spouse of Decedent.  

Include one or both of the following if applicable.  

[Name[s] of minor child[ren]] [is an individual/are individuals] interested in the estate, 

domiciled in and residing at [address of minor child[ren]], and [is/are] the minor child[ren] of 

Decedent.  

[Narhe[s] of adult incapacitated child[ren]] [is an individual/are individuals] interested 

in the estate, domiciled in and residing at [address of adult incapacitated child[ren]], and [is/ 

are] the adult incapacitated child[ren] of Decedent.  

Continue with the following.  

2. Decedent died on [date], at [address where decedent died, including county], at 

the age of [number] years. Fours years have not elapsed since the death of Decedent.  

3. This Court has jurisdiction and venue because Decedent had a fixed place of resi

dence and domicile in this county on the date of death.

C STATE BAR OF TEXAS 3-21-1
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Application for Order of No Administration

4. Decedent owned the following real and personal property: [specify, including 

value for each].  

The liens and encumbrances on the above-described property are as follows: [specify].  

Select one of the following.  

5. Decedent died intestate. The names of the heirs of Decedent, and their relation

ships to Decedent, are: [specify].  

Or 

5. Decedent left a last will and testament dated [date], which was never revoked and 

is filed with this application as Exhibit [exhibit numberlletter]. The names of the beneficiaries 

in the will are: [specify].  

Continue with the following.  

6. The creditors of Decedent, and the am ounts owed to each, are as follows: 

[specify].  

Applicant respectfully requests that this Court make a family allowance and that, if the 

entire assets of the estate, not including homestead and exempt property, are thereby 

exhausted, assets be set aside for Applicant [select if applicable: and Decedent's minor 

child[ren]/and Decedent's adult incapacitated child[ren]/and Decedent's minor child[ren] and 

adult incapacitated child[ren]]. Applicant further requests that the Court issue an Order of No 

Administration.  

Applicant further prays that this Court consider this application without notice or, in the 

alternative, after such notice as this Court may require, and that the Court grant the relief 

requested and all further relief to which Applicant may be entitled.

STATE BAR OF TEXAS
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Application for Order of No Administration

Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).
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Order of No Administration

Form 3-22 

[Caption. See 3 of the Introduction in this manual.] 

Order of No Administration 

On [date], the Court heard the Application for Order of No Administration filed herein 

by [name of applicant], Applicant, in the estate of [name of decedent], Decedent.  

The Court considered the application [without notice as authorized by Texas Probate 

Code section 140/and finds that notice has been given as required by this Court].  

The Court finds that

1. the facts contained in the application are true; 

2. the expenses of [list expenses related to death, e.g., last illness, funeral charges] 

and of this proceeding have been paid or secured; 

3. the value of the estate's assets is greater than the amount required for a family 

allowance; and 

4. the estate's assets will be exhausted after a family allowance is made herein.  

IT IS THEREFORE ORDERED that the following estate assets are set aside for [spec

ify family members] as a family allowance pursuant to Texas Probate Code section 287: [spec

ify estate assets].  

IT IS FURTHER ORDERED that there shall be no administration of this estate.  

IT IS FURTHER ORDERED that all persons owing any money, having custody of any 

property, or acting as registrar or transfer agent of any evidence of interest, indebtedness, 

property, or right belonging to the estate, and all persons purchasing from or otherwise deal-
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ing with the estate, shall immediately pay or transfer those assets to the surviving spouse 

[select if applicable: and minor child[ren]/and adult incapacitated child[ren]/and minor 

child[ren] and adult incapacitated child[ren]] named herein.  

SIGNED on 

JUDGE PRESIDING

3-22-2
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Transfer under Texas Uniform Transfers to Minors Act

Form 3-23 

This form is based on the form found at Tex. Prop. Code 141.010(b).

Transfer under Texas Uniform Transfers to Minors Act 

I, [name of transferor or name and representative capacity if a fiduciary], hereby transfer 

to [name of custodian], as custodian for [name of minor] under the Texas Uniform Transfers 

to Minors Act, the following: [describe the custodial property sufficiently to identify it].  

SIGNED on [date].  

[Name of transferor] 

[Name of custodian] acknowledges receipt of the property described above as custodian 

for the minor named above under the Texas Uniform Transfers to Minors Act.

[Name of custodian]

STATE BAR OF TEXAS
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Application for Sale of Property under Texas Probate Code Section 889

Form 3-24 

This form is used for the sale of a minor's real or personal property if no guardian has been appointed 
for the minor's person or estate. The sale is usually in the form of a private sale. If real property is 
involved, most sales will be conducted through a title company, and a proposed closing statement 
should accompany the application.  

[Caption. See 3 of the Introduction in this manual.] 

Application for Sale of Property under 
Texas Probate Code Section 889 

This Application for Sale of Property under Texas Probate Code Section 889 is brought 

by [name of applicant], Applicant, a [parent/managing conservator] of [name of minor], 

Minor, a minor, who shows in support: 

1. Applicant is the [mother/father/managing conservator] of Minor.  

2. The existence of certain property of Minor, which is described in Exhibit [exhibit 

number/letter] attached hereto and incorporated herein for all purposes, has come to the atten

tion of Applicant.  

Include the following if applicable.  

3. Minor acquired the ownership interest in this property from [describe source from 

which title was obtained].  

Continue with the following.  

4. Applicant seeks this Court's permission to sell the ownership interest of Minor in 

this property and to place the proceeds of the sale in the registry of this Court.  

5. This Court has venue over this application in that [state venue facts].  

6. Applicant furnishes this Court with certain additional information as follows-

STATE BAR OF TEXAS 3-24-1
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Application for Sale of Property under Texas Probate Code Section 889

a. the ownership interest held in the property is [specify]; 

b. the proposed purchaser's name is [name]; 

c. the appraised value of the property is $[amount]; 

d. the sales price offered for this property is $[amount]; 

e. the net proceeds to be deposited into the registry of this Court after the pay

ment of all costs of sale are $[amount]; and 

f. this sale is to be conducted at [describe the location or manner of transfer].  

7. The sale of this property will be for cash.  

8. All funds received from the sale will be for the use and benefit of Minor.  

9. It is necessary and advisable to sell the interest in this property, as permitted by 

section 889 of the Texas Probate Code, because there is no need for the creation of a guardian

ship of the estate at this time.  

Applicant requests that citation be issued as required by law and that, after a hearing on 

this application, the Court enter its order authorizing Applicant to sell the property as may be 

authorized by law.  

Respectfully submitted, 

Applicant 

BEFORE ME, the undersigned authority, on this day personally appeared [name], who 

after being duly sworn stated that the statements contained in this application are true and cor

rect based on the information and belief of Applicant.
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Application for Sale of Property under Texas Probate Code Section 889

SIGNED under oath before me on

Notary Public, State of Texas

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

Attach exhibit(s). For a sale involving real property, attach a 
proposed closing statement.
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Order for Sale of Property under Texas Probate Code Section 889

Form 3-25 

[Caption. See 3 of the Introduction in this manual.] 

Order for Sale of Property under Texas Probate Code Section 889 

On [date] the Court considered the Application for Sale of Property under Texas Pro

bate Code Section 889 of [name of applicant], and after considering the evidence presented in 

support of the application, the Court finds the following: 

1. The application was verified by affidavit and showed that the minor has certain 

[real/personal/real and personal] property proposed to be sold pursuant to the requirements of 

section 889 of the Texas Probate Code.  

2. A description of the property sought to be sold is contained in Exhibit [exhibit 

number/letter] attached to and made a part of this order.  

3. The sale sought in the foregoing application appears reasonable, necessary, and 

advisable.  

4. The application should be granted, the property sold, and the funds deposited into 

the registry of this Court.  

IT IS THEREFORE ORDERED that the property described in this order will be sold 

for cash in the net amount of $[amount], and the net proceeds will be forwarded to the county 

clerk of this county for deposit into the registry of this Court.  

SIGNED on 

JUDGE PRESIDING 

Attach exhibit(s).
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Application for Sale of Property under Texas Probate Code Section 890

Form 3-26 

This form may be used if a guardian has been appointed for the person but there is no need for appoint
ment of a guardian of the estate. The sale is usually in the form of a private sale. If real property is 
involved, most sales will be conducted through a title company, and a proposed closing statement 
should accompany the application.  

[Caption. See 3 of the Introduction in this manual.] 

Application for Sale of Property under 
Texas Probate Code Section 890 

This Application for Sale of Property under Texas Probate Code Section 890 in the 

absence of a guardian of the estate is brought by [name of guardian], Guardian, guardian of 

the person of [name of ward], Ward, an incapacitated person, who shows in support: 

1. Guardian was duly appointed and qualified as guardian of the person of Ward on 

[date].  

2. Certain [real/personal/real and personal] property of Ward, more specifically 

described in Exhibit [exhibit number/letter] attached hereto and incorporated herein for all 

purposes, has come to the attention of Guardian.  

3. As guardian of the person, Guardian seeks this Court's permission to sell Ward's 

interest in the property and place the proceeds of the sale in the registry of this Court.  

4. This Court has venue over this application as this Court appointed [name of guard

ian] as guardian of Ward's person.  

5. Guardian furnishes this Court with additional information as follows

a. the ownership interest held in the herein-described property is [specify]; 

b. the proposed purchaser's name is [name];
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c. the appraised value of the property is $[amount]; 

d. the sales price offered for this property is $[amount]; 

e. the net proceeds to be deposited in the registry of this Court after payment of 

all costs of sale are $[amount]; and 

f. this sale is to be conducted at [describe location or manner of transfer].  

6. The sale of this property will be for cash.  

7. All funds received from the sale will be for the use and benefit of Ward.  

8. It is necessary and advisable to sell Ward's interest in this property, as permitted 

by section 890 of the Texas Probate Code, because there is no need for the creation of a guard

ianship of the estate at this time.  

[Name of guardian] requests that citation be issued as required by law and that, after a 

hearing on this application, the Court enter its order authorizing [name of guardian] as guard

ian of the person to sell the described property at a private sale on the terms set forth above or 

as may be authorized by law.  

Respectfully submitted, 

Applicant 

BEFORE ME, the undersigned authority, on this day personally appeared [name], who, 

after being duly sworn stated that the statements contained in this application are true and cor

rect based on the information and belief of Applicant.  

SIGNED under oath before me on
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Notary Public, State of Texas 

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

Attach exhibit(s). For a sale involving real property, attach a 
proposed closing statement.
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Order for Sale of Property under Texas Probate Code Section 890

Form 3-27 

[Caption. See 3 of the Introduction in this manual.] 

Order for Sale of Property under 
Texas Probate Code Section 890 

On [date] the Court considered the Application for Sale of Property under Texas Pro

bate Code Section 890 filed by [name of guardian], Guardian, the guardian of the person of 

[name of ward], Ward, an incapacitated person. After considering the evidence presented in 

support of the application, the Court finds the following: 

1. The application was verified by affidavit, showing that Ward has certain [real/ 

personal/real and personal] property that Guardian proposes to sell under section 890 of the 

Texas Probate Code.  

2. A description of the property sought to be sold is contained in Exhibit [exhibit 

number/letter] attached to and made a part of this order.  

3. The sale sought in the foregoing application appears reasonable, necessary, and 

advisable.  

4. The application should be granted, the property sold, and the funds from the sale 

deposited into the registry of this Court.  

IT IS THEREFORE ORDERED that the property described in this order be sold by 

[name of guardian] for cash in the net amount of $[amount] and the net proceeds be forwarded 

to the county clerk of this county for deposit in the registry of this Court.
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SIGNED on

JUDGE PRESIDING 

Attach exhibit(s).
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Application for Appointment of Receiver

Form 3-28 

[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Receiver 

[Name of applicant], Applicant, seeks the appointment of a receiver pursuant to Texas 

Probate Code section 885 to take charge of the estate for the protection, conservation, and 

preservation of the estate on the following grounds: 

1. [Name of [ward/proposed ward]], [Ward/Proposed Ward], is [an incapacitated 

person/a minor] who resides at [address of [ward/proposed ward]] in this county.  

2. [Ward/Proposed Ward] [is subject to a guardianship of the person/is subject to a 

guardianship in the state of [name of state] and there is no guardian of the estate who is quali

fied in this state/is not subject to a guardianship in this state for the reason that [state reason]].  

3. The estate of [Ward/Proposed Ward] is in danger of injury, loss, or waste because 

[describe circumstances].  

4. The endangered estate of [Ward/Proposed Ward] is located at [specify address] 

and described as follows: [describe specific property in detail and indicate its nature and 

value].  

5. This Court has jurisdiction and venue over this proceeding.  

6. The appointment of a receiver is a less restrictive alternative to the appointment of 

a guardian of the estate at this time.  

Applicant respectfully requests-

STATE BAR OF TEXAS
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1. [that the Court fix the time and date for hearing this application/that the Court act 

without notice]; 

2. on hearing this application, that the Court appoint [name of receiver], or such other 

person as the Court deems qualified, as receiver of [specify property] and that an appropriate 

surety bond be set; 

3. that the receiver be given the following duties and powers: [specify powers, e.g., 

the power to take possession of and safeguard the property, the power to manage the business 

of the [incapacitated person/minor], the power to enter into contracts to continue the business 

of the [incapacitated person/minor], the power to pay the ongoing expenses of the business 

and make payroll, etc.]; and 

4. all other and furtheryrelief to which Applicant may be justly entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], the applicant in the foregoing Application for Appointment of Receiver, known to 

me to be the person whose name is subscribed to the above and foregoing application, and 

who, on [his/her] oath, stated that the application contains a correct and complete statement of 

the matters to which it relates and all the contents are true to the best of Applicant's knowl

edge.
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[Name of applicant]

SIGNED under oath before me on 

Notary Public, State of Texas 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]

STATE BAR OF TEXAS 3-28-3

Form 3-28



[Reserved]

STATE BAR OF TEXAS3-28-4



Order Appointing Receiver

Form 3-29 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Receiver 

On [date], the Court considered the Application for Appointment of Receiver, and the 

Court finds that: 

1. [Name of [ward/proposed ward]], [Ward/Proposed Ward], is [an incapacitated 

person/a minor] who resides at or is located at [address of [ward/proposed ward]].  

2. [Ward/Proposed Ward] is [subject to a guardianship of the person/subject to a 

guardianship in the state of [name of state] and there is no guardian of the estate who is quali

fied in this state/not subject to a guardianship in this state for the reason that [state reason]].  

3. The estate of [Ward/Proposed Ward] is in danger of injury, loss, or waste because: 

[describe circumstances].  

4. The endangered estate of [Ward/Proposed Ward] is located in [specify address] 

and described as follows: [identify and describe specific property in detail and indicate its 

nature and value].  

5. This Court has jurisdiction and venue over this proceeding.  

6. The appointment of a receiver is a less restrictive alternative to the appointment of 

a guardian of the estate at this time.  

7. A receiver of the property of [Ward/Proposed Ward] should be appointed for the 

protection, conservation, and preservation of the estate.
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8. [Name of appointed receiver] is deemed qualified by the Court to be appointed as 

receiver.  

IT IS THEREFORE ORDERED that the application be granted and that: 

1. [Name of appointed receiver] is appointed as receiver of the property of [name of 

[ward/proposed ward]] and granted authority over the property of [name of [ward/proposed 

ward]] for the protection, conservation, and preservation of the estate.  

2. The receiver shall be given the following duties and powers: [specify powers, e.g., 

the power to take possession of and safeguard the property, the power to manage the business 

of the [ward/proposed ward], the power to enter into contracts to continue the business of the 

[ward/proposed ward], the power to pay the ongoing expenses of the business and make pay

roll, etc.].  

3. The receiver shall give bond in the amount of $[amount], conditioned as required 

by law.  

4. On the filing and approval of the receiver's bond as required, the clerk of the Court 

shall issue a certified copy of this order showing the authority of the receiver herein.  

5. When the estate is no longer liable to injury, loss, or waste, the receiver shall 

report to the Court, file with the clerk a full and final sworn account, and apply to deliver the 

estate to those persons entitled to receive the same and to seek discharge.  

SIGNED on 

JUDGE PRESIDING
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Original Petition for Removal of Disabilities of Minority

Form 3-30 

[Caption. See 3 of the Introduction in this manual.] 

Original Petition for Removal of Disabilities of Minority 

[Name of minor], Petitioner, a minor, petitions the Court to remove the disabilities of 

minority and would show the Court: 

1. Petitioner intends that discovery be conducted under level 2 of rule 190 of the 

Texas Rules of Civil Procedure.  

2. Petitioner is a resident of Texas who resides at [address, including county], and is 

either seventeen years of age or sixteen years of age and living separate.and apart from [his/ 

her] parents, managing conservator, or guardian.  

3. [Petitioner's parents are deceased./Petitioner's only living parent is [name of 

father], father, who resides at [address]./Petitioner's only living parent is [name of mother], 

mother, who resides at [address]./Petitioner's parents are [name of father], father, who resides 

at [address] and [name of mother], mother, who resides at [address].] 

If there is a managing conservator of the minor, include 
the following.  

Petitioner's managing conservator is [name of managing conservator], [Petitioner's 

[mother/father], who resides at the address shown above/who resides at [address of nonparent 

managing conservator]].  

If there is a guardian of the person and/or estate of the 
minor, include the following.  

The guardian of the [person/estate/person and estate] of Petitioner is [name], who 

resides at [address, city, county, state].

STATE BAR OF TEXAS 3-30-1
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4. Petitioner is self-supporting and manages [his/her] own affairs. The removal of the 

disabilities of Petitioner's minority is in [his/her] best interests because [specify].  

5. Petitioner requests that the Court order the disabilities of minority removed [for all 

general purposes/for the limited purpose of [specify]].  

Petitioner requests that the Court appoint an amicus attorney or an attorney ad litem as 

required by law and, after hearing this petition, order the removal of disabilities of minority as 

requested.  

Respectfully submitted, 

[Name] 

Attorney for Petitioner 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

[Name of affiant], being duly sworn, on [his/her] oath, swears that: "I am the [mother/ 

father/managing conservator/guardian of the person/guardian ad litem] in the above-entitled 

and -numbered cause. I have read and examined the foregoing Original Petition for Removal 

of Disabilities of Minority, and every statement contained in the petition is within my personal 

knowledge and is true and correct." 

[Name of affiant] 

SIGNED under oath before me on 

Notary Public, State of Texas

STATE BAR OF TEXAS3-30-2
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Order Removing Disabilities of Minority

Form 3-31 

[Caption. See 3 of the Introduction in this manual.] 

Order Removing Disabilities of Minority 

On [date], the Court heard the application of [name of minor], Petitioner, a minor, for 

an order removing the disabilities of minority. Petitioner appeared in person [and by attorney] 

and [name of guardian ad litem], duly appointed as guardian ad litem for Petitioner, personally 

appeared. After considering the verified pleading and hearing the evidence, the Court finds 

removal of the disabilities of minority to be in the best interest of Petitioner.  

IT IS THEREFORE ORDERED that the disabilities of minority be removed as to 

[name of minor] for [all general purposes/the limited purpose of [specify purpose]].  

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS 3-31-1
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Chapter 4

Creating Guardianships

I. Temporary Guardianships

4.1 Purpose of Temporary 
Guardianship

If the probate court is presented with substantial 
evidence that a person is a minor or may be an 
otherwise incapacitated person, and the court 
has probable cause to believe that the immediate 
appointment of a guardian is required, it may 
appoint a temporary guardian with limited 
power as the circumstances require. Tex. Prob.  
Code 875(a).

4.2 Procedure and Standing to 
Bring Application

All permanent guardianship provisions regard
ing a party's standing also apply to temporary 
guardianships. Tex. Prob. Code 877. Thus, 
anyone who has the right to commence a perma
nent guardianship proceeding and be appointed 
permanent guardian may also commence a tem
porary guardianship proceeding and be 
appointed temporary guardian. See section 4.35 
below. Similarly, anyone disqualified to be 
appointed permanent guardian is also disquali
fied to be appointed temporary guardian. See 
section 4.31. But certain procedural require
ments applicable to a permanent proceeding do 
not apply in a temporary guardianship. See Tex.  
Prob. Code 875; In re Guardianship ofBays, 
No. 02-09-00039-CV, 2011 WL 2518819 (Tex.  
App.-Fort Worth June 23, 2011, no pet.).

4.3 Obtaining Proof of Medical 
Emergency or Incapacity

If the imminent danger requiring the appoint
ment of a temporary guardian arises from medi
cal reasons, a letter or certificate from a doctor 
stating the opinion of the doctor and describing 
the danger should be obtained and attached to 
the application for temporary guardianship. Tex.  
Prob. Code 687. The letter or certificate 
should contain the same information necessary 
to support the need for a permanent guardian

ship. See section 4.44 below and form 4-1 in this 

chapter.

4.4 Preparing and Filing 
Application and Order

A sworn written application for the appointment 
of a temporary guardian must be filed before the 
appointment is made. Tex. Prob. Code 875(c).  
The order must be prepared and filed at the same 
time as the application. An attorney ad litem will 
be appointed to represent the ward if indepen
dent counsel has not been retained. Tex. Prob.  
Code 875(d).  

4.4:1 Contents of Application 

The Probate Code requires the sworn applica
tion to state

1. the name and address of the proposed 
ward;
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2. the alleged imminent danger to the 
proposed ward or the proposed ward's 
property; 

3. the type of appointment and the partic
ular protection and assistance being 
requested; 

4. facts supporting the allegations and 
requests; 

5. the name, address, and qualification of 
the proposed temporary guardian; 

6. the name, address, and interest of the 
applicant; and 

7. if applicable, that the proposed tempo
rary guardian is a private professional 
guardian who is certified under sub
chapter C, chapter 111, of the Govern
ment Code and has complied with the 
requirements of Probate Code section 
697.  

Tex. Prob. Code 875(c). See form 4-2 in this 
chapter.

4.4:2 Contents of Order

The order should find substantial evidence of 
the imminent danger that requires the appoint
ment of a temporary guardian and should 
include

1. the name of the ward and that the ward 
is a minor or other incapacitated per
son; 

2. the name of the person appointed tem
porary guardian and whether the 
guardianship is of the ward's person, 
estate, or both; 

3. the term of the guardianship (maxi
mum of sixty days unless contested); 

4. the powers and duties of the tempo
rary guardian;

5. the name of the attorney ad litem 

appointed to represent the interests of 

the ward; 

6. the date, time, and place of the confir

mation hearing; 

7. the amount of bond required; and 

8. a direction to the clerk to issue a cer

tificate of appointment to the person 

appointed after the temporary guard

ian qualifies according to law.  

Tex. Prob. Code 875(g), (h), (k). See form 4-3 
in this chapter.  

4.4:3 Presenting Application and 
Order to Court 

The sworn application and order should be pre

sented to the court promptly. See Tex. Prob.  

Code 875(c). There are no longer ex parte 

guardianships in Texas.

4.5 Notice

The clerk must issue notice to be served on the 
respondent and the respondent's appointed attor
ney and on the proposed temporary guardian 
named in the application if that person is not the 
applicant. This is accomplished by personal ser
vice on the proposed ward and by providing a 
copy of the notice to the attorney ad litem or 
independent counsel. The notice must describe 
the rights of the parties and the date, time, place, 
purpose, and possible consequences of a hearing 
on the application. A copy of the application 
(form 4-2 in this chapter) must be attached. Tex.  
Prob. Code 875(e). Note that one recent case 
has indicated that substitute service may be 
available by the applicant "but only upon the 
failure of those methods which provide proof of 
actual notice-personal service or service by 
registered or certified mail, return receipt 
requested." In re Guardianship of Bays, No. 02
09-00039-CV, 2011 WL 2518819, at *2 (Tex.  
App.-Fort Worth June 23, 2011, no pet.) (cit-
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ing Tex. R. Civ. P. 106(a), (b); State Farm Fire 
& Casualty Co. v. Costley, 868 S.W.2d 298, 
298-99 (Tex. 1993)).

4.6 Confirmation Hearing

The use of a confirmation hearing has been dras
tically reduced now that an attorney ad litem 
must be appointed in advance of granting a tem
porary guardianship. The initial hearing appoint
ing a temporary guardian must be held within 
ten days of the filing of the application, unless 
the respondent or the respondent's attorney con
sents to an extension for up to thirty days after 
the filing of the application. The proposed ward 
is entitled to prior notice of the hearing, to be 
present, and to be represented by an attorney.  
Tex. Prob. Code 875(f). Generally, the pro
posed ward is represented by the attorney ad 
litem; however, he may also retain other counsel 
to represent him.  

The attorney ad litem should arrange for the pro
posed ward to attend the hearing or be prepared 
to explain his nonappearance to the court. At the 
hearing, the burden of proof is on the person 
alleging the incapacity. Tex. Prob. Code 

684(c). The proposed ward and his attorney 
have the right to present evidence, to confront 
and cross-examine witnesses, and to request a 
closed hearing. Tex. Prob. Code 875(f)(1).  

At the conclusion of the hearing, the court may 
enter an order confirming the appointment of the 
temporary guardian if it finds substantial evi
dence that the proposed ward is a minor or an 
incapacitated person and there is either immi
nent danger to the ward's physical health or 
safety or that the ward's estate will be seriously 
damaged or dissipated unless immediate action 
is taken. Tex. Prob. Code 875(g). Substantial 
evidence is that which reasonable minds could 
have viewed as supporting the finding.  
Southwest-Tex Leasing Co. v. Bomer, 943 
S.W.2d 954 (Tex. App.-Austin 1997, no writ).  
Only those powers necessary to protect the ward

against the imminent danger shown may be 
granted. The reasons for the temporary guard
ianship and the powers and duties of the tempo
rary guardian must be described in the order of 

appointment. Tex. Prob. Code 875(g).  

The confirmation hearing may be extended for a 

period not to exceed thirty days on agreement of 

the proposed ward or his attorney. Tex. Prob.  
Code 875(f)(2). See forms 4-6 and 4-7 in this 
chapter.

4.7 Qualification

A temporary guardian must qualify in the same 
form and manner required of a permanent 

guardian under the Probate Code. Tex. Prob.  
Code 875(l). See section 4.35 below.

4.8 Effect of Application for 
Temporary Guardianship

A person for whom a temporary guardian has 
been appointed retains all rights and powers not 
specifically granted to the temporary guardian 
by court order. Tex. Prob. Code 875(b). On 
one day's notice to the party who filed the appli
cation, the respondent or the respondent's attor
ney may move to dismiss the application for 
temporary guardianship. The court must hear 
and determine the motion expeditiously. Tex.  
Prob. Code 875(f)(5). The appointment of a 
temporary guardian is not an adjudication of 
incapacity. Tex. Prob. Code 874.

4.9 Duration of Guardianship

A temporary guardianship may not remain in 
effect for more than sixty days, unless a tempo
rary guardian is appointed pending a contest on 
the application. Tex. Prob. Code 875(h), (k).  
See forms 4-4 and 4-5 in this chapter. The tem
porary guardianship expires at the conclusion of 
the hearing contesting the application or on the 
date a permanent guardian qualifies. Tex. Prob.  
Code 875(l).
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Contest

If an application for a temporary guardianship, 
for the conversion of a temporary guardianship 
to a permanent guardianship, or for a permanent 
guardianship is contested, the court, on its own 
motion or on that of any interested party, may 
appoint a temporary guardian without issuing 
additional citation if it finds the appointment 
necessary to protect the proposed ward or the 
proposed ward's estate. Tex. Prob. Code 

875(k). See form 4-4 in this chapter.

4.11 Account

At the expiration of the temporary guardianship, 
the temporary guardian must file a sworn 
account with the court. The account must list all 
the property that has come into the temporary 
guardian's possession or control and any sales of 
the property and must include a full exhibit and 
account of his acts as temporary guardian. Tex.  
Prob. Code 878. Generally, the account should 
be in the same form and contain the same infor
mation as the final account of a permanent 
guardian. See Tex. Prob. Code 749. See forms 
4-8 through 4-10 in this chapter.  

After reviewing the account and exhibits, the 
court will order the temporary guardian to

deliver the remaining property in the guardian

ship to the person or entity legally entitled to 

take possession of the estate assets. Tex. Prob.  

Code 879. See form 4-11.

4.12 Closure

On entry of the order approving the account and 
directing delivery of the assets of the temporary 
guardianship, the guardian should arrange for 
delivery of the assets to the person legally enti
tled to possess them. If possible, the guardian 
should request a signed receipt. See form 4-16 in 
this chapter. However, some courts will order 
delivery of the assets to the permanent guardian 
before the filing and approval of the final 
account.  

After delivery, an application to discharge the 
temporary guardian and release the bond should 
be filed with the court. See form 4-12. The 
signed receipt or other evidence of delivery 
should be attached as an exhibit. The court will 
review the application and, if it determines that 
the temporary guardian has complied with the 
court's prior order, enter an order discharging 
the temporary guardian and releasing the bond.  
See form 4-13 and section 14.2:4 in this manual.

[Sections 4.13 through 4.20 are reserved for expansion.] 

II. Permanent Guardianships

4.21 Purpose of Permanent 
Guardianship

The court may appoint a guardian for an inca

pacitated person if it has clear and 'convincing 

proof that the person is incapacitated, that it is in 

the best interests of the proposed ward to have a 

guardian appointed, and that the rights or prop

erty of the proposed ward will be protected by 

the appointment. Tex. Prob. Code 684(a). A

definition of the term incapacitated person is 

found at Tex. Prob. Code 601(14). A ward is a 
person for whom a guardian has been appointed.  

Tex. Prob. Code 601(3 1).  

The guardian's ability to act in most circum

stances will be dependent on orders of the court.  

Tex. Prob. Code 774. The court will appoint a 

guardian with either full or limited authority 

over an incapacitated person as indicated by that
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person's actual mental or physical limitations 
and only as necessary to protect and promote the 
well-being of the person. Tex. Prob. Code 602.  
The guardianship may be of the person, the 
estate, or both. Tex. Prob. Code 693(a).

4.22 Guardian of Person

A guardian of the person of a totally incapaci
tated person has the right to have physical pos
session of the ward and to establish the ward's 
legal domicile; the duty to provide care, supervi
sion, and protection for the ward; the duty to 
provide the ward with clothing, food, medical 
care, and shelter; the power to consent to medi
cal, psychiatric, and surgical treatment other 
than inpatient psychiatric commitment of the 
ward; the power to establish a trust for the ward 
to be eligible for medical assistance; and the 
power to transport the ward to an inpatient 
mental-health facility for a preliminary exami
nation. Tex. Prob. Code 767. However, some 
of these powers may require specific court 
authority. The powers of a guardian of a par
tially incapacitated person are those set forth in 
the order of appointment or any subsequent 
orders. A report on the condition of the ward 
must be filed at the end of each year of the 
guardianship. Tex. Prob. Code 743. See sec
tions 8.56 through 8.58 and form 8-35 in this 
manual.

4.23 Guardian of Estate

A guardian of an estate of a totally incapacitated 
person is entitled to possess and manage all 
properties belonging to the ward; to collect all 
debts, claims, and obligations due the ward; and 
to bring and defend all suits by or against the 
ward, subject to any limitations imposed by the 
court under Probate Code section 693(b). Tex.  
Prob. Code 768. In addition, the guardian must 
prudently manage the ward's property, which 
frequently includes its sale, investment, rental, 
or other disposition. Tex. Prob. Code 768, 
774. The powers of a guardian of a partially

incapacitated person are those set forth in the 
order of appointment or any subsequent orders.  
Within thirty days of qualifying, unless an 
exception is granted by the court, the guardian 
must file an initial inventory and appraisement 
of the ward's property subject to the guardian's 
management. Tex. Prob. Code 729(a). Within 
sixty days of the end of each year of the guard
ianship, an account must be filed. Tex. Prob.  
Code 741. See section 7.2 in this manual; see 
also sections 8.51 through 8.55 and forms 8-31 
through 8-34. Except as to those powers set 
forth in Probate Code section 774(b), a guardian 
is required to obtain specific court authority to 
take any significant action, including, but not 
limited to, expending funds, selling or buying 
property, investing assets, and pursuing and set
tling claims.

4.24 Persons for Whom Guardian 
May Be Appointed

The Probate Code allows for the appointment of 
a guardian of an incapacitated person, includ
ing

1. a minor; 

2. an adult who, because of a physical or 
mental condition, is substantially 
unable to provide food, clothing, or 
shelter for himself, to care for his 
physical health, or to manage his 
financial affairs; or 

3. a person who must have a guardian to 
receive money from a governmental 
source.  

Tex. Prob. Code 601(14), 602.  

"Minor" is included in the definition of "inca
pacitated person." It is more specifically defined 
as a person under eighteen years of age who has 
never been married or has not had disabilities of 
minority removed for general purposes. Tex.  
Prob. Code 601(16).
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Persons for Whom Guardian 
Is Appointed to Receive 
Government Funds

In recent years the appointment of guardians to 
receive government funds has declined because 
both the Social Security Administration and the 
Veterans Administration have established sim
pler, less costly procedures to appoint persons to 
receive funds for minor or incapacitated benefi
ciaries. Attorneys are encouraged to consult 
legal counsel at the local offices of these agen
cies about the merits of-having a "representative 
payee" or "legal custodian" appointed instead of 
a guardian. See section 3.3 in this manual; see 
also section 5.3.  

However, because some government agencies 
still require the appointment of a guardian to 
receive funds to which a minor or an incapaci
tated person is entitled, the Probate Code pro
vides a special category of guardianship for 
these situations. See Tex. Prob. Code 782. A 
government certificate to the effect that the 
appointment of a guardian is a condition prece
dent to the payment of funds is prima facie evi
dence of the necessity for the appointment of a 
guardian. Tex. Prob. Code 684(e).  

Such guardians have narrow powers and are not 
considered general guardians of the estate. They 
may administer only the funds received from the 
agency, any interest or profits thereon, and any 
property acquired with the.proceeds. Tex. Prob.  
Code 782(a). Because their appointment is 
authorized by the same provision that authorizes 
guardianship of incapacitated persons-section 
601(14) of the Probate Code-these guardian
ships are treated together in this manual.

4.26 Guardians of Minors

Both Parents Living and Living Together: 
No appointment is necessary for a parent to act 

as guardian of the person. Both parents are natu
ral guardians of the person of the minor, and

either is entitled to be-appointed guardian of the 

estate. If the parents cannot agree who should be 

appointed, the court appoints the one it deems 

better qualified to serve. Tex. Prob. Code 

676(b).  

Both Parents Living but Not Living 

Together: The rights of parents who do not 

live together are equal. The guardianship will be 

assigned to the one whose appointment would 

be in the best interests of the minor. Tex. Prob.  

Code 676(b).  

One Parent Dead: If one parent is dead, the 

surviving parent is the natural guardian of the 

person of the minor and is entitled to be 

appointed guardian of the estate. Tex. Prob.  

Code 676(b).  

Both Parents Dead: The order of preference 

for the guardian of both the person and estate of 

an orphan is

1. the person named in the will or written 

designation of the last surviving par

ent (Tex. Prob. Code 676(d)); 

2. the nearest ascendant in the direct line 

of the minor; if there is more than one 

ascendant in the same degree in the 

direct line, the one whose appointment 

would serve the best interests of the 

minor, according to the circumstances 

(Tex. Prob. Code 676(c)(1), (2)); 

3. the nearest of kin, if there is no quali

fied ascendant in the direct line will

ing to serve; if there are two or more 

kin in the same degree, the one whose 

appointment would serve the best 

interests of the minor, according to the 

circumstances (Tex. Prob. Code 

676(c)(3)); and 

4. if there is no qualified relative or if no 

one entitled to be appointed applies 

therefor, any qualified person
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appointed by the court (Tex. Prob.  
Code 676(c)(4)).  

Guardians of Persons Other 
Than Minors

When appointing a guardian for a person other 
than a minor, the court must give preference to 
the ward's spouse if he or she is eligible. Tex.  
Prob. Code 677(a)(1). The eligible person 
nearest of kin to the ward is entitled to the 
guardianship if the ward's spouse is not eligible.  
Tex. Prob. Code 677(a)(2). If two or more per
sons are equally entitled to serve, the court must 
appoint the one whose appointment would serve 
the best interests of the ward. Tex. Prob. Code 

677(a)(3)(B). The surviving parent of an indi
vidual who is incapacitated may appoint an eli
gible person by will or written declaration. Tex.  
Prob. Code 677(b), 677A. If there is no qual
ified spouse or relative willing to serve, any 
qualified person may be appointed by the court.  
Tex. Prob. Code 677(a)(3)(C).

4.28 More Than One Guardian

Generally, only one person may be appointed 
guardian of the person or estate. However, noth
ing prohibits the joint appointment, if it is in the 
best interests of the ward, of

1. a husband and wife; 

2. joint managing conservators; 

3. coguardians duly appointed in another 
jurisdiction; or 

4. both parents of an adult who is inca
pacitated if the incapacitated person 
has not been the subject of a suit 
affecting the parent-child relationship 
or has been the subject of such a suit 
and both the incapacitated adult's par
ents were named as joint managing 
conservators in that suit but are no 
longer serving in that capacity.

Tex. Prob. Code 690.

4.29 Corporate Fiduciaries

A corporate fiduciary may serve as guardian of 
the estate if no other person with a prior right is 

qualified or willing to serve. See Tex. Prob.  
Code 601(2 1). The term corporate fiduciary is 
defined in Tex. Prob. Code 601(6).

4.30 Waiver of Prior Right

The attorney may want to obtain waivers from 
individuals who may also be entitled to the 

appointment. If the proposed guardian does not 
have a statutory preference to the appointment, a 
waiver may be secured from each person with a 
prior right. See form 4-21 in this chapter. If a 
qualified person who has not waived a prior 
right later applies for letters of guardianship, the 
court must grant the application and revoke the 
letters previously granted. Tex. Prob. Code 

759(b).

4.31 Persons Disqualified to Serve 
as Guardian

The persons who may not be appointed as 
guardians include

1. minors; 

2. those whose conduct is notoriously 
bad; 

3. incapacitated persons; 

4. parties (or children of parties) to a 
lawsuit affecting the welfare of the 
proposed ward (unless the court deter
mines that there is no conflict or 
appoints a guardian ad litem); 

5. those indebted to the proposed ward or 
asserting any claim to property 
adverse to the interests of the pro
posed ward;
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6. those who by reason of inexperience, 
lack of education, or any other good 
reason are shown to be incapable of 
properly and prudently managing and 
controlling the proposed ward or his 
estate; 

7. persons, institutions, or corporations 
found unsuitable; 

8. persons disqualified by a declaration 
made under Probate Code section 679 
(see section 3.14 and form 3-7 in this 
manual); 

9. nonresidents who fail to designate a 
resident agent for service; and 

10. persons not certified to serve as guard
ian as required by Probate Code sec
tion 697B.  

Tex. Prob. Code 681.

4.32 Standing to Bring 
Guardianship Action

A person who has an interest adverse to a pro

posed ward may not apply to create a guardian

ship, contest the creation of a guardianship, 

contest the appointment of a guardian, or contest 

an application for complete restoration or modi

fication. Tex. Prob. Code 642(b). The standing 

of a person with an adverse interest is deter

mined by a motion in limine. Tex. Prob. Code 

642(c). See section 10.5 and form 10-4 in this 

manual. Some courts have held that a person 

may lack standing to participate in certain 

claims but not others. See In re Dennis, No. 12

11-00595-CV, 2011 WL 2791126 (Tex. App.
Houston [14th Dist.] July 14, 2011, orig. pro

ceeding) (party lacked standing to participate in 

guardianship proceeding but able to participate 

in any restoration hearing).

4.33 Testamentary Appointment 
of Guardian

The last surviving parent of a minor may desig
nate by will or written declaration any qualified 
person to be guardian of the person of the minor 
after the parent's death. A person so named, if 
not otherwise disqualified, is entitled to the 
appointment in preference to any other person 
and is also entitled to be appointed guardian of 
the minor's estate. Tex. Prob. Code 676(d).  
See section 3.15 and form 3-8 in this manual.

4.34 Selection of Guardian by 
Minor

If an application is filed for the guardianship of 

a minor who is twelve years of age or older, the 

minor may file an application designating a 

choice of guardian of both the person and estate.  

The minor's right of selection is not absolute but 

is subject to the court's approval. Tex. Prob.  

Code 680(a).  

If a guardian has already been appointed, the 

minor may select another. However, if the previ

ously appointed guardian was appointed by will 

or written declaration of a parent, the minor's 
right to choose may be exercised only if the pre

viously appointed guardian dies, resigns, or is 

removed. Tex. Prob. Code 680(b). Personal 

service of citation on the guardian is required if 

the applicant seeks revocation of letters of 

guardianship issued to a living guardian. Tex.  

Prob. Code 759(f). The minor or his attorney 
must file a written application to make the selec

tion. See form 4-23 in this chapter. If the court is 

satisfied that the selected person is suitable and 

qualified to serve as guardian, it will enter an 

order appointing the new guardian and revoking 

the letters of guardianship issued to the former 

guardian. Tex. Prob. Code 680(b).
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4.35 Application for Appointment 
of Guardian

To begin guardianship proceedings, a written 
application for appointment of a guardian must 
be filed with the proper court exercising probate 
jurisdiction. Any person who does not have an 
interest adverse to the ward may file the applica
tion. Tex. Prob. Code 642. However, the per
son seeking the appointment is usually the 
applicant, and most of the forms and letters in 
this manual assume that the applicant is also the 
proposed guardian. The information that must 
be included and sworn to in the application 
includes

1. the proposed ward's name, gender, 
date of birth, and address; 

2. the name, relationship, and address of 
the person seeking to be appointed 
guardian; 

3. facts showing the court has venue; 

4. the type of guardianship sought-of 
the proposed ward's person, estate, or 
both; 

5. the nature and degree of the alleged 
incapacity; 

6. the specific areas of protection and 
assistance requested and the limitation 
or termination of rights requested; 

7. facts showing why a guardian should 
be appointed and the interest of the 
applicant in the appointment; 

8. whether a guardianship of any kind 
exists for the proposed ward in Texas 
or any other state and, if so, a descrip
tion of the guardianship; 

9. the name and address of any individ
ual or institution having the care and 
custody of the proposed ward; 

10. a description and estimated value of 
the proposed ward's property, includ-

ing any compensation, pension, insur

ance, or allowance; 

11. the name and address of the agent 
under any power of attorney signed by 
the proposed ward and a description of 
the type of power of attorney; 

12. if the proposed ward is a minor, the 
names and addresses of the proposed 
ward's parents, siblings, and (if the 

parents and siblings are deceased) next 
of kin who are adults; the ages of any 
siblings; and whether either or both of 

the parents or any of the siblings are 
deceased; 

13. if the proposed ward is a minor, 
whether the minor was the subject of a 

legal or conservatorship proceeding 
within the last two years and, if so, the 
court involved, the nature of the pro
ceeding, and the final disposition, if 
any, of the proceeding; 

14. if the proposed ward is an adult, the 
names and addresses of the proposed 
ward's spouse, parents, siblings, and 
children or, if none, the next of kin 
who are adults; the ages of any sib
lings or children; and whether either 

parent, the spouse, or any child or sib

ling is deceased; and 

15. if applicable, that the person the appli
cant desires to be appointed guardian 
is a private professional guardian who 
is certified under subchapter C, chap
ter 111, of the Government Code and 
has complied with Probate Code sec
tion 697.  

Tex. Prob. Code 682.  

If appointment of a guardian for a minor is 
sought, form 4-19 in this chapter should be used.  
If the ward is an otherwise incapacitated person, 
see form 4-17 for partial incapacity and form 
4-18 for total incapacity.
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Jurisdiction

Original guardianship proceedings may always 

be filed in the constitutional county court. Tex.  

Prob. Code 605. In counties having a statutory 

probate court, county court at law, or other statu

tory court exercising probate jurisdiction, origi

nal proceedings may also be filed in those 

courts. Tex. Prob. Code 606.  

In counties having no statutory probate court, 

county court at law, or other statutory court 

exercising probate jurisdiction, only contested 

guardianship proceedings originally filed in the 

constitutional county court may, on the judge's 

motion, and must, on any party's motion, be 

transferred to the district court or assigned to a 

statutory probate judge. However, when all con

tested matters have been resolved, the guardian

ship proceeding must be transferred back to the 

constitutional county court for further proceed

ings not inconsistent with the district court's 

orders. Tex. Prob. Code 606(b) to (b-3). If the 

county has a county court at law or statutory 

county court exercising probate jurisdiction, the 

full guardianship proceeding can be transferred 

to the statutory court. Tex. Prob. Code 606(c).  

The county court shall continue to exercise 

jurisdiction over the management of the guard

ianship. A request for the appointment of a stat

utory probate judge before the transfer to a 

district court will mandate the assignment of a 

statutory probate judge. Tex. Prob. Code 

606(b).  

Appeals from final orders of all courts exercis

ing probate jurisdiction are to the courts of 

appeals. Tex. Prob. Code 606(g).  

A judge of a statutory probate court, on the 

motion of a party or person interested in the 

guardianship, may transfer most pending mat

ters incident or pertaining to the guardianship, 

including a cause of action relating to a guard

ianship in which a guardian, ward, or proposed 

ward is a party, from the district court to the stat

utory probate court. Tex. Prob. Code 608. The

following counties have statutory probate 
courts: Bexar, Collin, Dallas, Denton, El Paso, 
Galveston, Harris, Hidalgo, Tarrant, and Travis.  
Tex. Gov't Code ch. 25.

4.37 Venue

Guardian of Adult Incapacitated Person: 

The proceeding to appoint a guardian of the per

son or estate of an incapacitated person is insti

tuted in either the county in which the proposed 

ward resides or is located on the day the applica

tion is filed or the county in which his principal 

estate is situated. Tex. Prob. Code 610(a).  

Guardian of Minor: The proceeding to 

appoint a guardian of the person or estate of a 

minor is instituted in the county in which the 

minor's parents reside. If the parents live in dif

ferent counties, venue is in the county in which 

the parent having sole managing conservator

ship resides or, if the parents have joint custody, 

in which the parent with greater access and pos

session resides. If only one parent is living and 

that parent has custody, venue is in the county of 

that parent's residence. If both parents are dead 

and the minor was in the custody of a now

deceased parent, venue is in the county in which 

the last surviving parent having custody resided.  

If both parents died in a common disaster, venue 

is in the county in which they resided at the time 

of death. Tex. Prob. Code 610(b).  

Guardian Appointed by Will: The proceed

ing to appoint a guardian named in the will of 

the last surviving parent of a minor is instituted 

in the county in which the will is probated or in 

the county in which the appointee resides if he 

resides in Texas. Tex. Prob. Code 610(c).

4.38 Removal of Guardianship to 
Another County

A guardian or any other interested person may 

remove guardianship proceedings to another 
county. The application must state the reason for
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the request. Tex. Prob. Code 612. The sureties 
on the bond of the guardian must be personally 
served to appear and show cause why the appli
cation should not be granted. If the application is 
filed by a person other than the guardian, the 
guardian must also be personally served. Tex.  
Prob. Code 613.  

If after hearing the application the court deter
mines that removal would be in the ward's best 
interests, it will enter an order authorizing 
removal after payment of court costs. Tex. Prob.  
Code 614. The clerk must record all guardian
ship papers not yet recorded. On payment of the 
clerk's fee, the clerk must transmit the case file 
of the guardianship proceedings and a certified 
copy of the index of the guardianship records to 
the clerk of the county to which the guardian
ship has been removed. Tex. Prob. Code 615.  
The receiving clerk then files the case file and 
certified copy of the index and delivers a certifi
cate of receipt under official seal to the transfer
ring clerk. The transfer takes effect when the 
transferring clerk files this certificate. Tex. Prob.  
Code 616.

4.39 Transfer of Contested 
Guardianship of Minor

If an interested person contests appointment or 
seeks removal of the guardian of the person of a 
minor, the judge may order the transfer of the 
guardianship to a court with continuing jurisdic
tion over the parent-child relationship. Tex.  
Prob. Code 609. See section 10.2:5 in this 
manual.

4.40 Notice and Citation

When an application for appointment of a 
guardian is filed, a number of persons interested 
in the welfare of the proposed ward are entitled 
to notice. The court may not act on an applica
tion to create a guardianship until the Monday 
following ten days after the date that service of

notice and citation has been made. Tex. Prob.  
Code 633(f).  

4.40:1 Notice by Posting 

Citation of all guardianship applications must be 

by posting. Tex. Prob. Code 633(b). In most 
counties, the clerk of the court will prepare the 
notice and deliver it to the sheriff or constable to 
be posted at the courthouse door. Because local 
practice varies, the attorney should check with 
the clerk's office about preparing the notice.  

4.40:2 Personal Service 

In addition to citation by posting, personal ser
vice of citation is also required on (1) a pro
posed ward who is twelve years of age or older, 
(2) the parents of a proposed ward if their loca
tion is known or can be reasonably ascertained, 
(3) any court-appointed conservator or person 
having control of the care and welfare of the 
proposed ward, (4) a proposed ward's spouse, 
and (5) the person named in the application to be 
appointed guardian, if that person is not the 
applicant. Tex. Prob. Code 633(c). Any com
petent person may waive the issuance and per
sonal service of citation, in person or by 
attorney, by filing a written waiver with the 
clerk. Tex. Prob. Code 635. See form 4-22 in 
this chapter. But the attorney ad litem for the 
proposed ward cannot waive service. Tex. Prob.  
Code 634.  

4.40:3 Notice by Certified Mail 

Persons who must receive notice by certified or 
registered mail, return receipt requested, or by 
any other form of mail that provides proof of 
delivery include

1. all the proposed ward's adult children; 

2. all the proposed ward's adult siblings;
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3. the administrator of a nursing home or 
similar facility in which the proposed 
ward resides; 

4. the operator of a residential facility in 
which the proposed ward resides; 

5. a person known by the applicant to 
hold a power of attorney signed by the 
proposed ward; 

6. a person designated to serve as the 
proposed ward's guardian in a written 
declaration under Probate Code sec
tion 679 if the applicant knows of the 
existence of the declaration; 

7. a person designated to serve as a 
minor's guardian in the probated will 

of the minor's last surviving parent; 

8. a person designated to serve as a 
minor's guardian in a written declara
tion of the proposed ward's last sur
viving parent before his death if the 
applicant knows of the declaration; 
and 

9. each person named as next of kin in 

the application for guardianship.  

Tex. Prob. Code 633(d).  

Proof of service by certified mail must be filed 

by the applicant or applicant's attorney with the 

court under oath that notice was mailed, giving 

the name of each person to whom the notice was 

mailed if not shown on the proof of delivery.  

Tex. Prob. Code 633(d-1). Probate Code sec

tion 633(f) provides that a court cannot act on an 

application until the affidavit is filed.

4.41 Appointment of Ad Litem

The court must appoint an attorney ad litem in 

the guardianship proceeding to represent the 

proposed ward. Tex. Prob. Code 646. The 

court may also appoint a guardian ad litem to 

represent the proposed ward's best interests.  

Tex. Prob. Code 645.

4.42 Hearing to Appoint 
Guardian

Appearance of Proposed Ward: The pro

posed ward must be present at a hearing to 

appoint a guardian unless the court determines 

on the record or in its order that an appearance is 

not necessary. Tex. Prob. Code 685(a).  

Jury Trial: The proposed ward or any party in 

a contested permanent guardianship proceeding 

is entitled to a jury trial. Tex. Prob. Code 643, 

685(b). A jury trial is not authorized in a tempo

rary guardianship. In re Kuhler, 60 S.W.3d 381 

(Tex. App.-Amarillo 2001, no pet.). See sec

tions 10.4:3 through 10.4:6 in this manual.  

Court's Duty to Inquire: At the hearing, the 

court will inquire into the proposed ward's abil

ity to care for himself and manage his affairs, 

ascertain the age of a minor proposed ward, and 

review government reports on a ward for whom 

a guardian must be appointed to receive govern

ment funds. The court will also inquire into the 

qualifications of the party seeking to be 

appointed guardian. Tex. Prob. Code 685(c).

4.43 Standards of Proof of Facts

Clear and Convincing Evidence: Before a 

guardian may be appointed, the court must find, 

by clear and convincing evidence, that

1. the proposed ward is an incapacitated 
person; 

2. it is in the best interests of the pro

posed ward to have the court appoint a 

guardian; and 

3. the rights or property of the proposed 
ward will be protected by the appoint
ment of a guardian.  

Tex. Prob. Code 684(a).  

Note that the applicant must prove incapacity 

based on recurring acts or occurrences within
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the preceding six months. Isolated instances of 
negligence or bad judgment cannot be used to 
prove incapacity. Nor can a guardian of a 
minor's estate be appointed based on the pay
ment of claims under Probate Code section 887.  
Tex. Prob. Code 684(c), (d). If the proposed 
ward is not a minor, age cannot be the sole basis 
for granting a guardianship. Tex. Prob. Code 

602.  

Preponderance of Evidence: The court must 
also find, based on a preponderance of the evi
dence, that

1. the court has venue of the case; 

2. the proposed guardian is eligible and 
entitled to be appointed or is a proper 
person to be appointed; 

3. for a minor, the guardianship is not 
created for the primary purpose of 
enabling enrollment in a school or 
school district; and 

4. the proposed ward is either totally 
without capacity or lacks only some 
capacity.  

Tex. Prob. Code 684(b). Note that if the pro
posed ward is a minor, the court must ascertain 
the minor's age as proof of minority. Tex. Prob.  
Code 684(a).  

In an uncomplicated or uncontested guardian
ship, it is frequently possible to obtain the 
required testimony from the proposed guardian 
or other qualified witness.  

Proof for Receipt of Government Funds: 
To prove necessity of a guardianship to receive 
government funds, the applicant must present a 
governmental certificate. Tex. Prob. Code 

684(e).

4.44 Physician's Letter or 
Certificate

A court may never grant an application to create 

a guardianship for an incapacitated person 

(other than a minor), a person whose alleged 
incapacity is mental retardation, or a person who 
receives government funds unless a physician's 
letter or certificate is presented to the court. Tex.  
Prob. Code 687(a).  

The physician's letter or certificate must be 
dated no more than 120 days before the filing 
date of the application, and it must

1. describe the nature, degree, and sever

ity of incapacity, including any func
tion deficits regarding the proposed 
ward's ability to: 

a. handle business and managerial 
matters; 

b. manage financial matters; 

c. operate a motor vehicle; 

d. make personal decisions regard
ing residence, voting, and mar

riage; and 

e. consent to medical, dental, psy
chological, or psychiatric treat

ment; 

2. provide an evaluation of the proposed 
ward's-physical condition and mental 
function and summarize the proposed 
ward's medical history if reasonably 
available; 

3. state the manner in which the pro
posed ward's incapacity affects his 
ability to make or communicate 

responsible decisions concerning him
self, including his ability to: 

a. understand or communicate; 

b. recognize familiar objects and 
individuals;
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c. perform simple calculations; 

d. reason logically; and 

e. administer daily life activities; 

4. state the effect, if any, that current 

medications may have on the pro

posed ward's demeanor and ability to 

participate fully in a court proceeding; 

5. describe the precise physical or mental 

condition underlying a diagnosis of a 

mental disability and state whether the 

proposed ward would benefit from 

support and services that would allow 

the individual to live in the least 

restrictive setting; 

6. state, in regards to the proposed 

ward's ability to operate a motor vehi

cle or make personal decisions regard

ing voting, whether in the physician's 

opinion the proposed ward: 

a. has the mental capacity to vote in 

a public election; and 

b. has the ability to safely operate a 

motor vehicle; and 

7. include any other information required 

by the court.  

Tex. Prob. Code 687(a). See form 4-1 in this 

chapter. If the basis of the proposed ward's 

alleged incapacity is mental retardation, the pro

posed ward must either be examined by a physi

cian or psychologist licensed in Texas or 

certified by the Texas Department of Aging and 

Disability Services or have written documenta

tion of prior examination by such a physician or 

psychologist within tWenty-four months of the 

hearing date filed with the court. Tex. Prob.  

Code 687(c). If mental retardation is not at 

issue, the court may appoint a physician to 

examine the proposed ward. The court must 

make its determination with respect to the 

necessity for such'an examination at a hearing 

held for that purpose. The applicant must give 

the proposed ward and the proposed ward's

attorney ad litem written notice concerning the 
hearing not later than four days before the date 
of the hearing. The physician who examines the 
proposed ward under this section must make 
available to the attorney ad litem, for inspection, 
a written letter or certificate from the physician.  
Tex. Prob. Code 687(b).

4.45 Preference of Proposed Ward

Before appointing a guardian, the court shall 
give due consideration to the proposed ward's 
preference of a guardian. Tex. Prob. Code 689.  
When an application is filed for the guardian
ship of a minor at least twelve years of age, the 

minor may choose the guardian if the court 

approves the choice and finds it in the best inter

ests of the minor. Tex. Prob. Cqde 680.  

While a proposed ward may express a prefer

ence, the court will weigh whether the proposed 
ward retains the ability and judgment to make 

such a preference during the pendency of a 

guardianship proceeding.

4.46 Order Appointing Guardian

Total Incapacity: After the hearing on the 

application for letters of guardianship, if the 

court finds the ward totally incapacitated, it will 

enter an order appointing a guardian. The order 

must specify that the guardian has full authority 

over the incapacitated person; if necessary, the 

amount of funds from the corpus of the person's 

estate the court will allow the guardian to 

expend for the education and maintenance of the 

ward under Probate Code section 776; whether 

the person is totally incapacitated because of a 

mental condition; and that the person does not 

have the capacity to operate a motor vehicle or 

vote in public elections. Tex. Prob. Code 

693(a). The order must also contain specific 

findings of fact as listed below.  

Partial Incapacity: If the court finds that the 

ward lacks only some capacity to care for him-
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self or to manage property, it will enter an order 
appointing a guardian with limited powers. The 
order must contain the findings of fact listed 
below. It must also identify the specific powers, 
limitations, or duties with respect to the care and 
management of the ward's person and property.  
If necessary, it may specify the amount of funds 
from the corpus of the person's estate the guard
ian may spend to educate and maintain the ward 
under Probate Code section 776. It must also 
state whether the person is incapacitated 
because of a mental condition and, if so, 
whether the person retains the right to vote in 
public elections or maintains eligibility to hold 
or obtain a driver's license. Tex. Prob. Code 

693(b).  

Contents of Order: The order must contain 
findings of fact and specify

1. the name of the guardian; 

2. the name of the ward; 

3. whether the guardianship is of the per
son, the estate, or both; 

4. the amount of the guardian's bond; 

5. the names of no more than three 
appraisers if the guardianship is of the 
estate and the court deems an 
appraisal necessary (in most-but not 
all-counties, appraisers are no longer 
necessary); and 

6. that the clerk will issue letters of 
guardianship when the guardian has 
qualified.  

Tex. Prob. Code 693(c).  

See form 4-20 in this chapter for an order grant
ing guardianship of an incapacitated person.

4.47 Proof of Facts

Some courts will require the witnesses' testi
mony to be reduced to writing, signed under 
oath, and filed and recorded in the minutes of

the court. See forms 4-27 and 4-28 in this chap
ter. The court may properly take judicial notice 
of evidence from previous hearings concerning 
the same matter. Trimble v. Texas Department of 
Protective & Regulatory Service, 981 S.W.2d 

211 (Tex. App.-Houston [14th Dist.] 1998, no 
writ).

4.48 Special Protections for Ward

4.48:1 Elder Bill of Rights 

Chapter 102 of the Texas Human Resources 
Code provides a "bill of rights" for elderly citi
zens. An elderly individual (age sixty or older) 
has all the rights, benefits, responsibilities, and 
privileges granted by the constitutions and laws 
of Texas and the United States, except where 
lawfully restricted, and the right to be free of 
interference, coercion, discrimination, and 
reprisal in exercising these civil rights. Tex.  
Hum. Res. Code 102.001(5), 102.003(a). An 
elderly person's expressly confirmed rights 
include the right to make his or her own choices 
regarding his or her personal affairs, care, bene
fits, and services; the right to be free from abuse, 
neglect, and exploitation; and the right to desig
nate a guardian or representative to ensure the 
appropriate care is provided if a guardian is 
required. Tex. Hum. Res. Code 102.003(b).  

Although some of an elderly person's rights can 
be modified or limited through the appointment 
of a guardian, others apparently may not. For 
example, an elderly individual has the right to be 
free from physical and mental abuse, including 
corporal punishment or physical or chemical 
restraints that are administered for the purpose 
of discipline or convenience and not required to 
treat the individual's medical symptoms; strin
gent requirements are imposed for the use of 
such restraints. See Tex. Hum. Res. Code .  

102.003(c). Additionally, a mentally retarded 
elderly individual with a guardian of the person 
may participate in a behavior modification pro
gram that includes the use of restraints or
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adverse stimuli only with the informed consent 

of the guardian. Tex. Hum. Res. Code 

102.003(d).  

If the ward must reside in a nursing home, the 

guardian should confirm that the facility 

respects the tenets of the Elder Bill of Rights to 

the extent allowable considering the ward's con

ditions and retained rights. Consult the Web site 

for the attorney general of Texas at www.oag 

.state.tx.us/elder/select.shtml for information.  

A services provider may not transfer or dis

charge an elderly person unless (1) the transfer 

is for the person's welfare, and the person's 

needs cannot be met by the services provider; 

(2) the person's health is improved enough that 

services are no longer needed; (3) the health and 

safety of the person or someone else would be 

endangered if the transfer or discharge were not 

made; (4) the services provider stops operating 

or participating in the program that reimburses 

the services provider for the person's treatment 

or care; or (5) the person fails, after reasonable 

and appropriate notices, to pay for services. Tex.  

Hum. Res. Code 102.003(r).  

Except in an emergency, an elderly person may 

not be transferred or discharged from a residen

tial facility until the thirtieth day after the date 

the services provider gives written notice to the 

guardian (or required person). The written 

notice must state the intention of the services 

provider to transfer or to discharge the elderly 

person, the reason for the transfer or discharge 

and its effective date, the location to which the 

person will be transferred, and the person's right 

to appeal the action and the person to whQm the 

appeal should be directed. Tex. Hum. Res. Code 

102.003(s).  

Other important rights granted to the elderly are 

specified in the remaining portions of section 

102.003 of the Human Resources Code.

4.48:2 Duty to Report Abuse, 
Neglect, or Exploitation of 
Elderly or Disabled Person 

A person who becomes aware of any specific 

acts of abuse, neglect, or exploitation of an eld

erly (age sixty-five or older) or disabled person 

must report certain information to the Texas 

Department of Family and Protective Services 

or other appropriate agency. See Tex. Hum. Res.  

Code 48.002(a)(1), 48.051(a), (b).  

The duty to report applies without exception to a 

person whose knowledge concerning possible 

abuse, neglect, or exploitation is obtained during 

the scope of the person's employment or whose 

professional communications are generally con

fidential, including an attorney, clergy member, 

medical practitioner, social worker, and mental 

health professional. Tex. Hum. Res. Code 

48.051(c). The duty to report clearly extends 

to a guardian.  

The required report may be made orally or in 

writing and must include the name, age, and 

address of the elderly or disabled person; the 

name and address of any person responsible for 

the elderly or disabled person's care; the nature 

and extent of the elderly or disabled person 's 

condition; the basis of the reporter's knowledge; 

and any other relevant information. Tex. Hum.  

Res. Code 48.051(d).  

Failure to report the abuse, neglect, or exploita

tion is generally a Class A misdemeanor, and 

knowingly or intentionally reporting informa

tion known to be false or unfounded is a Class B 

misdemeanor. Tex. Hum. Res. Code 48.052, 

48.053.  

Complaints about a nursing home or similar 

facility may be made to the Texas Department of 

Aging and Disability Services at 1-800-458
9858.
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4.48:3 Duty to Report Abuse or 
Neglect of Child 

A person who has cause to believe that a child's 
physical or mental health or welfare has been 
adversely affected by abuse or neglect by any 
person must immediately report certain informa
tion to the Texas Department of Family and Pro
tective Services or other appropriate agency. See 
Tex. Fam. Code 261.101(a), 261.103.  

The duty to report applies without exception to 
an individual whose personal communications 
may otherwise be privileged and clearly extends 
to a guardian. See Tex. Fam. Code 261.101(c).  
Special provisions relate to professionals. See 
Tex. Fam. Code 261.101(b).  

The report must include, if known, the name and 
address of the child; the name and address of the 
person responsible for the child's care, custody, 
or welfare; and any other pertinent information 
about the abuse or neglect. Tex. Fam. Code 

261.104. Penalties are prescribed for failure to 
report and for reporting falsely. See Tex. Fam.  
Code 261.107, 261.109.  

Reports may be made at any time to the Depart
ment of Family and Protective Services on a 24
hour toll-free number, 1-800-252-5400, or at the 
Department's secure Web site, www 
.txabusehotline.org.  

4.48:4 Injury to Elderly or Disabled 
Person or Child 

It is a criminal offense for a person to "inten
tionally, knowingly, recklessly, or with criminal 
negligence, by act or intentionally, knowingly, 
or recklessly by omission" cause to a child, eld
erly person, or disabled person (1) serious 
bodily injury, (2) serious mental deficiency,

impairment, or injury, or (3) bodily injury. Tex.  
Penal Code 22.04(a).  

For purposes of this provision, a child is a per
son fourteen years of age or younger, an elderly 
person is a person sixty-five years of age or 
older, and a disabled person is a person older 
than fourteen years of age who by reason of age 
or physical or mental disease, defect, or injury is 
substantially unable to protect himself from 
harm or to provide food, shelter, or medical care 
for himself. Tex. Penal Code 22.04(c).  

An omission that causes one of the described 
conditions constitutes an offense if the person 
has a legal or statutory duty to act or has 
assumed care, custody, or control of the child, 
elderly person, or disabled person. Tex. Penal 
Code 22.04(b). For the purposes of such an 
omission, the person has assumed care, custody, 
or control if he has by act, words, or course of 
conduct acted so as to cause a reasonable person 
to conclude that he has accepted responsibility 
forprotection, food, shelter, and medical care 
for the child, elderly person, or disabled person.  
Tex. Penal Code 22.04(d). A guardian of the 
person of either a minor or adult incapacitated 
person would be subject to section 22.04 by hav
ing assumed the care, custody, or control of the 
ward through his appointment and qualification 

as guardian.  

Depending on the type of injury and the mens 
rea, penalties may range from those for a first
degree felony to those for a state jail felony. See 
Tex. Penal Code 22.04 (e), (f), (g). Defenses 
and affirmative defenses are prescribed. See 
Tex. Penal Code 22.04(i)-([).  

Similar provisions apply to persons connected 
with nursing homes and similar institutions who 
injure or exploit a child, elderly person, or dis
abled person by omission. See Tex. Penal Code 

22.04(a-1), (b), (d).

[Sections 4.49 and 4.50 are reserved for expansion.]
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III. Bond and Letters of Guardianship

4.51 Guardian's Bond and 
Safekeeping of Assets

Guardian of Estate: A guardian of the estate 

must be bonded unless the guardian is a corpo

rate fiduciary or county guardianship program.  

Tex. Prob. Code 702; see also Tex. Prob. Code 

708A. The amount is fixed by the judge based 
on evidence presented at the hearing on the 

guardianship application. It should be equal to 

the estimated value of the ward's personal prop

erty, together with an additional amount suffi

cient to cover all revenue expected to be derived 

during the next twelve months. Social Security 

payments and rental income may be excluded 

from this calculation. Tex. Prob. Code 703(c), 

(d). The court may order that a new bond be exe

cuted and the amount increased or decreased.  

Tex. Prob. Code 711-718.  

The bond amount may be reduced when assets 

belonging to the estate are deposited by the 

guardian for safekeeping. Tex. Prob. Code 

703(f). The guardian may also deposit his own 

cash or securities in lieu of a bond or to reduce 

the amount of the bond. Tex. Prob. Code 

703(g). See section 7.3 and forms 7-10 

through 7-12 in this manual.  

The bond must be filed within twenty days after 

entry of the order granting letters of guardian

ship or before revocation of the letters for failure 

to qualify. Tex. Prob. Code 701. An exception 

exists if the ward is a minor who, because of 

incapacity, will require a guardianship after the 

ward is no longer a minor. See Tex. Prob. Code 

682A. The bond must be signed by the guard
ian and the guardian's surety or sureties and, 

after court approval, filed with the clerk of the 

court. Tex. Prob. Code 705. See form 4-26 in 

this chapter.  

If personal sureties are used, there must be at 

least two, and each must own sufficient property

within the state to qualify. Only one is required 

if it is an authorized corporate surety. Tex. Prob.  

Code 703(p). However, if the bond exceeds 

$50,000, the court may require that it be signed 

by two or more authorized corporate sureties or 

by one corporate surety and two personal sure

ties. Tex. Prob. Code 703(o). See form 4-25.  

The attorney should determine local custom 

concerning personal sureties; in some counties 

they are encouraged, whereas in others they are 

not permitted. Even if personal sureties are per

mitted, the court cannot consider a bond with 

individual or personal sureties until each pro

spective surety executes an affidavit that his 

assets reachable by creditors have a value in 

excess of his liabilities. The total net worth of 

the sureties must equal at least double the 

amount of the bond. The affidavits of the sure

ties must be presented to the court for consider

ation and, if approved, are attached to and made 

a part of the bond. Tex. Prob. Code 709(a).  

Guardian of Person: A guardian of the per

son must be bonded unless the guardian is a cor

porate fiduciary or county guardianship program 

or is appointed by a will or written declaration 

made by a parent that waives a bond. Tex. Prob.  

Code 702(a), (c). If there is no guardian of the 

estate, the only kinds of bonds a court may 

accept are

1. a corporate surety bond; 

2. a personal surety bond; 

3. a cash bond; or 

4. a personal bond.  

Tex. Prob. Code 702A(b). In determining the 
type and amount of the bond, the court will con

sider

1. the familial relationship of the guard

ian to the ward;
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2. the guardian's ties to the community; 

3. the guardian's financial condition; 

4. the guardian's past history of compli
ance with the court; and 

5. the reason the guardian may have pre
viously been denied a corporate surety 
bond.  

Tex. Prob. Code 702A(c).

4.52 Letters of Guardianship

Letters of guardianship are issued by the clerk of 
the court to the person appointed guardian on 
the guardian's qualification. Tex. Prob. Code 

659(a). The appointed guardian is deemed to

have qualified on taking and filing the oath (see 
form 4-24 in this chapter), giving the required 

bond, and having the bond approved by the 
court. If no bond is required, the guardian quali
fies on taking the oath. Tex. Prob. Code 699.  

The certificate from the clerk of the court, under 

seal, stating the fact of the appointment, naming 
the guardian, and giving the date on which the 
guardian qualified and the expiration date is 
called the letters of guardianship. It is sufficient 
evidence of the appointment and qualification of 
the guardian for all purposes. Tex. Prob. Code 

659(a), 660(a). Any number of duplicate let
ters of guardianship may be issued by the clerk 
if requested by the guardian. Tex. Prob. Code 

661.
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Form 4-1 

Physician's Certificate of Medical Examination 

This form is 2012 Judge Steve M. King and is used by permission.
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Physician's Certificate of Medical Examination

PHYSICIAN'S CERTIFICATE OF MEDICAL EXAMINATION 

In the Matter of the Guardianship of For Court Use Only 

Court Assigned: 
an Alleged Incapacitated Person 

The purpose of this certificate is to enable the Court to determine whether the individual identified above 
is incapacitated according to the legal definition, and whether a guardian should be appointed to care for 
him or her.  

DEFINITION OF INCAPACITY 
For purposes of this certificate, an "Incapacitated Person" is "an adult individual who, because of a 
physical or mental condition, is substantially unable to provide food, clothing or shelter for himself or 
herself, to care for the individual's own physical health, or to manage the individual's own financial 
affairs." Texas Probate Code 5 601(14).  

GENERAL INFORMATION 
Proposed Ward's Name 

Date of Birth Age _ _ GenderEM DF 
Current Location of Ward: 

Physician's Name Phone: ( _) 

Office Address 

D YES F NO -- I am a physician currently licensed to practice in the State of Texas.  
I have been the doctor for the Proposed Ward since 

I last examined the Proposed Ward on ,20__ at: 

E]a Medical facility R the Proposed Ward's residence 
D Other: 

D YES R NO -- The Proposed Ward is under my continuing treatment.  

D YES R NO -- Prior to the examination, I informed the Proposed Ward that communications with me 
would not be privileged.  

D YES R NO -- A mini-mental status exam was given. If "YES," please attach a copy.  

Based upon my last examination of the Proposed Ward, I provide the following information: 

1. EVALUATION OF THE PROPOSED WARD'S PHYSICAL CONDITION 
Physical Diagnosis: 
Conditions underlying diagnosis: 

a. Prognosis: 
b. Severity: R Mild R Moderate R Severe 
c. Treatment: 

2. EVALUATION OF THE PROPOSED WARD'S MENTAL FUNCTION 
Mental Diagnosis: 
Conditions'underlying diagnosis: 

a. Prognosis: 
b. Severity: F1Mild F1Moderate RjSevere 
c. Treatment: 

D YES F1NO --- A summary of Proposed Ward's medical history is attached (if reasonably available).  
D1YES F NO --- Would the Proposed Ward benefit from supports and services that would allow the 

individual to live in the least restrictive setting? 
D1YES F NO --- Does this mental diagnosis include dementia? 
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PHYSICIAN'S CERTIFICATE OF MEDICAL EXAMINATION 

2. EVALUATION OF THE PROPOSED WARD'S MENTAL FUNCTION, continued 
D YES F1NO --- Would the Proposed Ward benefit from placement in a secured facility for the elderly 

or a secured nursing facility that specializes in the care and treatment of people with 
dementia? 

R YES R NO --- Would the Proposed Ward benefit from medications appropriate to the care and 
treatment of dementia? 

D YES NO --- Does the Proposed Ward have sufficient capacity to give informed consent to the 
administration of dementia medications? 

3. DECISION MAKING 
Alertness, Attention, and Deficits 
Alertness: ,R Alert Lethargic RStupor 
Proposed Ward is oriented to the following (check all that apply): 

D Person RTime Place RSituation 

In my opinion, the ability of the Proposed Ward to make or communicate responsible decisions 
concerning himself or herself is affected by the Proposed Ward's deficits and abilities as indicated: 

Deficit(s) (check all that apply): [] Short-term memory []Long-term memory R Immediate recall 

F1 YES R NO --- Able to understand or communicate (verbally or otherwise) 
RIYES R NO --- Able to recognize familiar objects and persons 
IIYES R NO --- Able to perform simple calculations 

F1 YES R NO --- Able to reason logically 
R YES F]NO --- Able to grasp abstract aspects of his or her situation or to interpret idiomatic 

expressions or proverbs 
LIIYES R NO --- Able to break complex tasks down into simple steps and carry them out 
IZYES R NO --- The Proposed Ward's periods of impairment from the deficits indicated above (if any) 

vary substantially in frequency, severity, or duration 

In my opinion, the Proposed Ward is able to make or communicate responsible decisions concerning 
himself or herself regarding the following: 

A. Business and Managerial Matters; Financial Matters 
RIYES RINO --- Contract and incur obligations; handle a bank account; apply for, consent to and 

receive governmental benefits and services; accept employment; hire employees; sue 
and defend on lawsuits; make gifts of real or personal property? 

RIYES EI] NO --- If "YES," should amount deposited in any such bank account be limited? 
RIYES E] NO --- Execute a Durable Power of Attorney? 
RIYES R NO --- Execute a Health Care Power of Attorney? 

B. Personal Living Decisions 
RIYES NO --- Determine own residence? 
RIYES NO --- Safely operate a motor vehicle? 
RIYES NO --- Vote in a public election? 
RIYES NO --- Make decisions regarding marriage? 

C. Medical Decision-Making 
RIYES LIINO --- Consent to medical, dental, psychological, and psychiatric treatment? 
LIYES RINO --- Administer own medications on a daily basis? 

D. Daily Life Activities 
Administer to daily life activities (e.g., bathing, grooming, dressing, walking toileting): 

LIYES, independently YES, with assistance L NO, requires total care 
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PHYSICIAN'S CERTIFICATE OF MEDICAL EXAMINATION

4. DEVELOPMENTAL DISABILITY 
D1YES F1NO --- Does the Proposed Ward have developmental disability? 
If "YES," is the disability a result of the following? (Check all that apply) 
D!YES F NO --- Intellectual Disability (MR)? 
D1YES F NO --- Autism? 
D1YES F NO --- Static Encephalopathy? 
F1 YES F]NO --- Cerebral Palsy? 
D1YES F1NO --- Down's Syndrome? 
D1YES F-1NO --- Other? Please Explain 

"DETERMINATION OF MENTAL RETARDATION" 
The court may not grant an application to create a guardianship if the basis for the Proposed Ward's 
incapacity is intellectual disability unless a "Determination of Mental Retardation" is made. A 
"Determination of Mental Retardation" (Texas Health and Safety Code S 593.005) requires that the 
determination be based on an interview with the Proposed Ward and on a professional assessment.  

The assessment, at a minimum, must include: 
1) a measure of the Proposed Ward's intellectual functioning; 
2) a determination of the Proposed Ward's adaptive behavior level; and 
3) evidence of origination during the Proposed Ward's developmental period.  

As a physician, you may use.a previous assessment, social history, or relevant record from a school district, 
another physician, a psychologist, a public agency, or a private agency if you determine that the previous 
assessment, social history, or record is valid.  

1. What is your assessment of the Proposed Ward's level of intellectual functioning and adaptive behavior? 
F- Mild (IQ of 50-55 to approx. 70) E Moderate (IQ of 35-40 to 50-55) 
LI Severe (IQ of 20-25 to 35-40) E Profound (IQ below 20-25) 

2. E Yes F No -- Is there evidence that the intellectual disability originated during the Proposed Ward's 
developmental period? 

5. EVALUATION OF CAPACITY 
LI YES F1NO --- Based on the information above, it is my opinion that the Proposed Ward is 

incapacitated according to the definition given at the top of page 1.  
If "YES," please indicate the level of incapacity 

LI PARTIAL LI TOTAL 

If you answered "YES" to any of the questions regarding decision-making in Section 3 (previous page) 
and believe the Proposed Ward is totally incapacitated, please explain: 

If you answered "NO" to all of the questions regarding decision-making in Section 3 (previous page) and 
believe the Proposed Ward is partially incapacitated, please explain:
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PHYSICIAN'S CERTIFICATE OF MEDICAL EXAMINATION 

6. ABILITY TO ATTEND COURT HEARING 
If a hearing on an application for the appointment of a guardian is scheduled in court: 
D]YES F1NO --- The Proposed Ward would be able to attend, understand, and participate in the 

hearing.  
YES NO --- Because of his or her incapacities, it would not be advisable for the Proposed Ward to 

appear at a Court hearing because the Proposed Ward would not be able to 
understand or participate in the hearing.  

YES NO --- Does any current medication taken by the Proposed Ward affect the demeanor of the 
Proposed Ward or his or her ability to participate fully in a court proceeding 

7. ADDITIONAL INFORMATION OF BENEFIT TO THE COURT 
If you have additional information concerning the Proposed Ward that you believe the Court should be 
aware of or other concerns about the Proposed Ward that are not included above, please explain: 

Physician's Signature Date 

Physician's Name Printed 
Revision effective September 1, 2011 
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Application for Appointment of Temporary Guardian

Form 4-2 

[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Temporary Guardian of 
[Person/Estate/Person and Estate] 

[Name of applicant], Applicant, files this Application for Appointment of Temporary 

Guardian of [Person/Estate/Person and Estate] of [name of proposed ward], Proposed Ward, 

an incapacitated person in need of a temporary guardian, and in support shows the following: 

1. Proposed Ward is a [male/female], [age] years old, born [date of birth]. Proposed 

Ward currently resides at [address, city, county] County, Texas, [and/but] may be served with 

citation at [that address/[address, city, county] County, Texas].  

Select one of the following.  

2. Applicant is the [relationship] of Proposed Ward and resides at [address, city, 

county] County, Texas. Applicant desires to be appointed temporary guardian of the [person/ 

estate/person and estate] of Proposed Ward. Applicant is not ineligible by law to act as tempo

rary guardian.  

2. Applicant is not related to Proposed Ward and resides at [address, city, county] 

County, Texas. Applicant is a private professional guardian who is certified under subchapter 

C of chapter 111 of the Texas Government Code and has complied with the requirements of 

section 697 of the Texas Probate Code. Applicant desires to be appointed temporary guardian 

of the [person/estate/person and estate] of Proposed Ward. Applicant's taxpayer identification 

number is [number].  

Continue with the following.
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Only those powers specifically granted may be exercised. It 
is important to be explicit, precise, and inclusive based on 
the circumstances of the case.  

3. Applicant requests the Court to grant the following powers and authority: 

[specify].  

It is important to be specific, precise, and to support with 
facts that will justify the powers requested. The court must, 
under Tex. Prob. Code 875, find probable cause to sup
port its order.  

4. The facts and reasons that support the requested powers are as follows: [specify].  

The facts and circumstances must give rise to adequate 
reason for the action. Suspicion will not support a finding of 
probable cause; the danger to the person or property must 
be imminent, and there must be substantial evidence of 
incapacity.  

5. The danger to the person and property of Proposed Ward that requires immediate 

action is as follows: [specify].

Select as applicable.

The description of the estate must be adequate for the court 
to determine what assets will be under applicant's control 
and what the value will be for bonding purposes. Tex. Prob.  
Code 682(8). Most courts will require this information in a 
sworn affidavit. The affidavit can be avoided if the informa
tion is placed in the sworn pleading.  

6. Proposed Ward's estate is of the approximate value of $[amount] and consists of 

the following: [specify].

It is important for the court to be advised as soon as possi
ble of any special needs of the proposed ward in order to 
provide the person with the proper assistance.  

7. Proposed Ward has no funds to pay for these proceedings.
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8. Applicant has brought this proceeding in good faith and for just cause for the pur

pose of having a guardian appointed and requests [his/her] attorney's fees and expenses from 

Proposed Ward's estate under section 665B(b) of the Texas Probate Code.  

Continue with the following.  

Applicant, [name of applicant], prays that notice of this application be given as required 

by law; that Applicant be appointed temporary guardian of the [person/estate/person and 

estate] of [name of proposed ward], an incapacitated person; and that the Court appoint [an 

attorney ad litem/a guardian ad litem/an attorney and guardian ad litem] to represent Proposed 

Ward and set a hearing date on the application.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

[Name of applicant], Applicant in the foregoing Application for Appointment of Tem

porary Guardian of the [Person/Estate/Person and Estate], appeared in person before me today 

and stated under oath: "I have reviewed the foregoing application. It contains a correct and 

complete statement of the facts and matters to which it relates, and all the contents thereof are 

true, complete, and correct to the best of my knowledge." 

[Name of applicant] 

SIGNED under oath before me on 

Notary Public, State of Texas
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Order Appointing Temporary Guardian

Form 4-3 

The term of the applicant's appointment may not exceed sixty days. It is important to set out the spe
cific powers and authority conferred in the order. Also, the Probate Code permits only absolutely nec
essary powers or authority to be granted. An application for temporary guardianship takes precedence 
over all matters except older matters of the same type.  

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Temporary Guardian of 
[Person/Estate/Person and Estate] 

On [date] the Court considered the Application for Appointment of Temporary Guard

ian of [Person/Estate/Person and Estate] of [name of proposed ward], Proposed Ward, a pro

posed incapacitated person, by [name of applicant], Applicant. The Court, after considering 

the application and evidence submitted by Applicant and the attorney ad litem appointed for 

Proposed Ward and/or independent counsel retained by Proposed Ward and citation having 

been returned, finds substantial evidence exists that Proposed Ward is [a minor/an incapaci

tated person]; that there is probable cause to believe that an imminent necessity exists to 

appoint a temporary guardian under section 874 et seq. of the Texas Probate Code; that Pro

posed Ward has no legal guardian of [his/her] [person/estate/person and estate]; that this 

Court has venue pursuant to section 610 of the Texas Probate Code because Proposed Ward 

[specify venue facts]; that Applicant is not ineligible to act as temporary guardian of the 

[person/estate/person and estate] of Proposed Ward and is entitled to be so appointed; that this 

Court has jurisdiction of this cause; [and] that rights of property will be protected by such 

appointment [; and that Proposed Ward is without funds].  

IT IS THEREFORE ORDERED that [name of applicant] is appointed temporary guard

ian of the [person/estate/person and estate] of [name of proposed ward], a proposed incapaci

tated person, until [date] and that this order appointing [name of applicant] as temporary 

guardian be effective and the clerk attach a certificate to the order showing compliance on the
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taking of [name of applicant]'s oath and the giving of a [cash/surety] bond in the amount of 

$[amount], which is the proper amount hereby ordered fixed in accordance with law.  

Select as applicable.  

IT IS FURTHER ORDERED that [name] of [address, city, state], an attorney licensed 

to practice before this Court, is appointed as guardian ad litem to represent the best interests of 

[name of proposed ward].  

And/Or 

IT IS FURTHER ORDERED that [name] of [address, city, state] is appointed as [name 

of proposed ward]'s interpreter to assist [name of proposed ward] in these proceedings.  

Continue with the following.  

Select one of the following.  

IT IS FURTHER ORDERED that the costs of this proceeding, including but not limited 

to filing fees and court costs, any fees for the attorney ad litem, guardian ad litem, court visi

tor, investigator, or interpreter, and for medical or psychological services or testing ordered by 

this Court pursuant to sections 645, 646, 665A, 683(c), and 687 of the Texas Probate Code, be 

paid by [county] County, Texas.  

Or 

IT IS FURTHER ORDERED that all fees and expenses be taxed as costs to be paid out 

of [name of proposed ward]'s estate on further order of this Court.  

Continue with the following.  

IT IS FURTHER ORDERED that the temporary guardian shall have the following 

powers: [specify].  

IT IS FURTHER ORDERED that the temporary guardianship will terminate on [date].
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SIGNED on

JUDGE PRESIDING
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Motion to Appoint Temporary Guardian Pending Contest

Form 4-4 

[Caption. See 3 of the Introduction in this manual.] 

Motion to Appoint Temporary Guardian Pending Contest 

[Name of temporary guardian], Movant, temporary guardian of the [person/estate/per

son and estate] of [name of ward], Ward, [a minor/an adult proposed incapacitated person], 

makes this Motion to Appoint Temporary Guardian Pending Contest and shows in support the 

following: 

1. On [date] this Court appointed Movant temporary guardian of the [person/estate/ 

person and estate] of Ward. The temporary guardianship remained in effect until [date].  

2. On [date], [name of applicant] filed an application for appointment of permanent 

guardian of the [person/estate/person and estate] of Ward, alleging that it is in the best inter

ests of Ward that the temporary guardianship be made permanent. On [date], [name] filed a 

contest to [name of applicant]'s application for appointment of permanent guardianship and, 

in addition, filed an application for appointment of permanent guardian. The contest remains 

unresolved.  

3. Under section 875(k) of the Texas Probate Code, when an application to convert a 

temporary guardianship to a permanent guardianship is challenged or contested, the Court 

may appoint a temporary guardian whose term expires at the hearing contesting the applica

tion or on the date a permanent guardian qualifies.  

For these reasons, Movant, temporary guardian of the [person/estate/person and estate] 

of Ward, [a minor/an adult proposed incapacitated person], requests that a temporary guardian 

be appointed under section 875(k) of the Texas Probate Code and that Movant be granted all 

further relief to which [he/she] may be entitled.
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Respectfully submitted, 

[Name] 
Attorney for Movant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney]
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[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Temporary Guardian Pending Contest 

On [date] the Court considered the Motion to Appoint Temporary Guardian Pending 

Contest of [name of movant], temporary guardian of the [person/estate/person and estate] of 

[name of ward], [a minor/an adult proposed incapacitated person]. The Court finds that there 

exists a necessity to appoint a temporary guardian pending contest of the permanent guardian

ship and that [name of movant] should be appointed temporary guardian pending contest of 

the [person/estate/person and estate] of [name of ward] and is qualified to serve.  

IT IS ORDERED that [name of movant] is appointed temporary guardian pending con

test of the [person/estate/person and estate] of [name of ward] under section 875(k) of the 

Texas Probate Code.  

IT IS FURTHER ORDERED that the temporary guardian have the following powers 

and authority: [specify].  

IT IS FURTHER ORDERED that [name of movant] file a bond in the amount of 

$[amount] and take an oath of office.  

IT IS FURTHER ORDERED that the clerk attach a certificate to this order showing 

compliance after [name of movant] takes [his/her] oath and gives bond in the amount of 

$[amount] as temporary guardian pending contest of the [person/estate/person and estate] of 

[name of ward].  

IT IS FURTHER ORDERED that the appointment remain in effect until the contest 

concerning the permanent guardianship is resolved.
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Select as applicable.  

IT IS FURTHER ORDERED that the former appointment of [name of guardian] as 

temporary guardian of the [person/estate/person and estate] of [name of ward], a [minor/ 

proposed incapacitated person], [will/will not] terminate on the qualification of the temporary 

guardian pending contest appointed by this order [include if applicable: and the surety of [his/ 

her] bond as former temporary guardian of the [person/estate/person and estate] of [name of 

ward] in the amount of $[amount] will be discharged on approval of the final account required 

by law].  

And/Or 

IT IS FURTHER ORDERED that [name of guardian], as former temporary guardian of 

the [person/estate/person and estate] of [name of ward], a [minor/proposed incapacitated per

son], account for [his/her] actions, including any funds previously received by [him/her] in 

[his/her] account as temporary guardian pending contest of the [person/estate/person and 

estate] of [name of ward], a [minor/proposed incapacitated person].  

And/Or 

IT IS FURTHER ORDERED that [name of movant] is found to be in good faith, and 

there is just cause for the purpose of having a temporary guardian appointed for [name of 

ward].  

Continue with the following.  

SIGNED on 

JUDGE PRESIDING
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Motion to Extend Hearing on Temporary Guardianship

Form 4-6 

[Caption. See 3 of the Introduction in this manual.] 

Motion to Extend Hearing on Temporary Guardianship 

[Name of movant], attorney ad litem for [name of ward], Ward, files this Motion to 

Extend Hearing on Temporary Guardianship under section 875(f)(1) of the Texas Probate 

Code and shows the Court the following: 

1. This Court has currently set the hearing on the temporary guardianship for [date] 

at [time].  

2. An extension of time of no greater than thirty days after the filing of the applica

tion is needed for appointment of the temporary guardian because [state the reason[s] the 

extension is necessary].  

3. The attorney ad litem requests this Court to extend the hearing on the temporary 

guardianship until [date] at [time].  

4. The attorney ad litem represents to the Court that it is in the best interests of Ward 

that the Court extend the hearing.  

5. This motion is sought not for delay only but so that justice may be done.  

The attorney ad litem requests that the Court grant this motion and extend the date for 

the confirmation hearing on the temporary guardianship and for all further relief to which [he/ 

she] may be entitled.
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Respectfully submitted,

[Name] 
Attorney Ad Litem 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]
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[Caption. See 3 of the Introduction in this manual.] 

Order Extending Hearing on Temporary Guardianship 

On [date] the Court considered the Motion to Extend Hearing on Temporary Guardian

ship filed by [name of movant], attorney ad litem for [name of ward]. The Court finds that 

extending the hearing date is in the best interests of [name of ward].  

State if applicable the court's reason(s) that it is in the ward's 
best interests to extend the hearing date.  

IT IS THEREFORE ORDERED that the hearing on the application for temporary 

guardianship is extended until [date].  

SIGNED on

JUDGE PRESIDING
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[Reserved]
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Final Account of Temporary Guardian

Form 4-8 

[Caption. See 3 of the Introduction in this manual.] 

Final Account of Temporary Guardian 

[Name of temporary guardian], Temporary Guardian, temporary guardian of the estate 

of [name of ward], [a minor/an incapacitated person], files this sworn account in accordance 

with section 878 of the Texas Probate Code and represents to the Court as follows: 

1. [Name of temporary guardian] was appointed the temporary guardian of this estate 

by order of this Court dated [date] and qualified as such on [date], as required by law. This 

temporary guardianship should be closed because [name] was appointed guardian of the estate 

of [name of ward], [a minor/an incapacitated person], by order of this Court dated [date], and 

[he/she] qualified as required by law on [date].  

2. This account covers the period from [date] through [date].  

3. The following is a list of all property of this estate that has come into the posses

sion of Temporary Guardian: 

Real Property 

Description Community or Value 
Separate 

Total

STATE BAR OF TEXAS
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Stocks, Bonds & Securities

Description Community or Value 
Separate 

Total 

Cash 

Description Community or Value 
Separate 

Total 

Jointly Owned Property 

Description Community or Value 
Separate 

Total

STATE BAR OF TEXAS
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Miscellaneous Property

Description Community or Value 
Separate 

Total 

TOTAL ESTATE VALUE $[amount] 

4. The following is a return of all sales made by Temporary Guardian: 

Description Community or Value 
Separate 

Total 

5. A full exhibit and account of all other financial transactions of Temporary Guard

ian is as follows: 

Receipts 

Description Received Community or Value 
Date Separate 

Total

0 STATE BAR OF TEXAS
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Disbursements

Description Court Payment Community or Amount 
Approved Date Separate 

Total 

6. The following property belonging to this estate remains in possession of Tempo

rary Guardian: 

Real Property 

Description Community or Value 
Separate 

Total 

Stocks, Bonds & Securities 

Description Community or Value 
Separate 

Total

STATE BAR OF TEXAS
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Cash

Description Community or Value 
Separate 

Total 

Jointly Owned Property 

Description Community or Value 
Separate 

Total 

Miscellaneous Property 

Description Community or Value 
Separate 

Total

TOTAL ESTATE VALUE $[amount]

7. The property remaining in possession of Temporary Guardian, as described above, 

should be delivered to 

Select one of the following.  

[name] as permanent guardian of the estate of [name of ward], [a minor/an incapacitated per

son].  
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Or 

[name[s]], the person[s] entitled to receive the ward's estate.  

Continue with the following.  

8. The foregoing is a true and complete list, return, exhibit, and account of this estate 

as required by section 878 of the Texas Probate Code, and Temporary Guardian is ready to 

deliver the property remaining on hand to the persons entitled to possession.  

9. Temporary Guardian requests the Court to enter an order discharging [him/her] 

from this trust, discharging the surety on [his/her] bond from further liability, and declaring 

the temporary guardianship of this estate closed conditioned on the filing of a receipt from 

[the permanent guardian/the person[s] entitled to receive the ward's estate].  

If funds or assets are held in safekeeping, the following para
graph should be used to distribute the assets.  

10. Temporary Guardian requests the Court to enter an order that [name of holder], 

which presently has [funds/assets] of this estate under safekeeping in account number [num

ber], on receipt of a certified copy of this order deliver these [funds/assets] directly to [name].  

Continue with the following.  

11. Temporary Guardian requests the Court to enter an order approving this final 

account and directing delivery of the estate property remaining on hand to [[name], the perma

nent guardian of the estate,/the person[s]] who [is/are] entitled to receive such property on 

hand, discharging the surety on Temporary Guardian's bond from further liability, and declar

ing the temporary guardianship of this estate closed conditioned on the filing of a receipt for 

the assets from the person or persons entitled to possession.
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Respectfully submitted,

[Name] 
Temporary Guardian

[Name] 
Attorney for Temporary Guardian 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]
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[Reserved]
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Temporary Guardian's Affidavit

Form 4-9 

Temporary Guardian's Affidavit 

[Name of temporary guardian], temporary guardian of the estate of [name of ward], [a 

minor/an incapacitated person], appeared in person before me today and stated under oath: 

"My name is [name of temporary guardian]. I am competent to make this affidavit. The 

facts stated within this affidavit are within my personal knowledge and are true and correct.  

"I am the temporary guardian of the estate of [name of ward], [a minor/an incapacitated 

person]. This final account contains a true, correct, and complete statement of the matters to 

which this final account is related. The bond premiums for this temporary guardianship have 

been paid. All tax returns for the ward during this temporary guardianship have been filed.  

"The temporary guardian has paid all taxes owed by the ward during this temporary 

guardianship as follows:" 

Name of Taxing Authority Date Paid Amount Paid

If the temporary guardian is unable to pay all or part of the 
taxes owed, substitute a detailed statement indicating why the 
taxes have not been or cannot be paid.

[Name] 
Temporary Guardian

SIGNED under oath before me on 

C STATE BAR OF TEXAS
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Notary Public, State of Texas

STATE BAR OF TEXAS4-9-2

Form 4-9



Bank Certificate and Verification of Funds on Deposit

Form 4-10 

Bank Certificate and Verification of Funds on Deposit 
[Temporary Guardianship] 

The undersigned officer of the financial institution named below hereby certifies that, 

at the close of business on [date], unencumbered cash and assets of this estate in the amounts 

shown below were on deposit in this institution to the credit of [name of temporary guardian] 

as temporary guardian of the [estate/person and estate] of [name of ward].  

Account Description Account Number Amount 

1. Checking 

2. Savings 

3. CDs 

4. Treasury Bonds 

5. [Specify other] 

Total

[Name of officer] 
[Name and address of financial institution]
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Order Approving Final Account of Temporary Guardian

Form 4-11 

In most cases the recipient of the estate will be the successor guardian, but if the ward has died or been 
discharged or there is no successor guardian, the proper person's name should be used.  

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Final Account of Temporary Guardian 

On [date] the Court considered the Final Account of Temporary Guardian. After exam

ining the final account and considering the evidence in its support, the Court finds that the 

final account has been filed and exhibited for the time required by law, that the final account 

appears to comply with the provisions of the Texas Probate Code, that no objections have 

been filed, that the final account should be approved as filed, that the property remaining on 

hand should be delivered to the person entitled to have possession of such property, and that 

this temporary guardianship should be closed.  

IT IS ORDERED that the Final Account of Temporary Guardian is hereby approved; 

that [name of temporary guardian] deliver all property belonging to the estate of [name of 

ward], [a minor/an adult incapacitated person], and still remaining on hand to the following 

named person, whom the Court has found to be legally entitled to possession of such property: 

[name and address].  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS
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Application to Close Estate and Discharge Temporary Guardian

Form 4-12 

[Caption. See 3 of the Introduction in this manual.] 

Application to Close Estate and Discharge Temporary Guardian of 
[Person/Estate/Person and Estate] 

This Application to Close Estate and Discharge Temporary Guardian of [Person/Estate/ 

Person and Estate] is filed by [name of applicant], who shows the Court the following: 

1. This Court has previously entered its order approving the account for final settle

ment of this estate and has ordered [name of temporary guardian], Temporary Guardian, to 

deliver the property remaining on hand after payment of debts and expenses to those persons 

entitled to receive the property as identified in the final account.  

2. Temporary Guardian has fully complied with the order, and there is no property of 

this estate remaining in possession of Temporary Guardian. The signed receipt[s] of the per

son[s] who [has/have] received the property [is/are] attached to this application.  

Temporary Guardian requests the Court to enter an order discharging Temporary 

Guardian from [his/her] trust, discharging Temporary Guardian's surety on [his/her] bond 

from further liability, and declaring this guardianship of the [person/estate/person and estate] 

to be closed.  

Respectfully submitted, 

[Name] 

Temporary Guardian
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[Name] 
Attorney for Temporary Guardian 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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[Caption. See 3 of the Introduction in this manual.] 

Order Closing Estate and Discharging Temporary Guardian 

On [date] the Court considered the Application to Close Estate and Discharge Tempo

rary Guardian of [Person/Estate/Person and Estate]. After reviewing the application and sup

porting receipts, the Court finds that the account for final settlement has previously been 

approved; that the temporary guardian of the [person/estate/person and estate] has distributed 

all the property of the estate remaining after the payment of all debts and expenses; that this 

estate has now been fully administered, and there is no property remaining on hand for distri

bution; and that this guardianship should be closed.  

IT IS ORDERED that [name of temporary guardian], temporary guardian of the 

[person/estate/person and estate], is hereby discharged from [his/her] trust; that [name of 

surety], the surety on the bond of the temporary guardian, is hereby discharged from further 

liability under the bond; and that this guardianship of the [person/estate/person and estate] is 

hereby closed.  

SIGNED on 

JUDGE PRESIDING
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[Reserved]
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Motion to Release Temporary Guardian's Cash Bond

Form 4-14 

[Caption. See 3 of the Introduction in this manual.] 

Motion to Release Temporary Guardian's Cash Bond 

This Motion to Release Temporary Guardian's Cash Bond is filed under section 703(m) 

of the Texas Probate Code by [name of movant], Movant, temporary guardian of the [person/ 

estate/person and estate] of [name of ward or proposed ward], who shows the Court the fol

lowing: 

Movant has fully complied with the orders of this Court and has filed [his/her] final 

report of the temporary guardian of the [person/estate/person and estate].  

Movant filed [his/her] cash bond in the amount of $[amount] on [date], in accordance 

with this Court's order of [date], and attaches hereto a copy of the receipt and a notice to judge 

of deposit into registry of court of cash in lieu of corporate bond as Exhibit [exhibit number/ 

letter].  

Movant requests this Court to release the cash bond held in the registry of the Court, 

along with all interest, to [name of movant] in care of the law firm of [name of firm] at 

[address, city, state] or its agents.  

Movant, the guardian of the [person/estate/person and estate] of [name of ward or pro

posed ward], prays that this Court order the clerk of [county] County to release the cash bond 

in the amount of $[amount], along with all interest, to [name of movant] in care of the law firm 

of [name of firm] at [address, city, state] or its agents.
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Motion to Release Temporary Guardian's Cash Bond

[Name] 

Attorney for Movant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).

4-14-2
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[Caption. See 3 of the Introduction in this manual.] 

Order Releasing Temporary Guardian's Cash Bond 

On [date] the Court considered the Motion to Release Temporary Guardian's Cash 

Bond filed by [name of movant], Movant, guardian of the [person/estate/person and estate] of 

[name of ward or proposed ward], an incapacitated person. The Court finds that

1. Movant did enter on and has since faithfully performed [his/her] duties as the tem

porary guardian; 

2. the guardianship has been administered in accordance with the laws of the state of 

Texas and the Texas Probate Code; 

3. all orders of this Court relating to Movant's trust as the temporary guardian have 

been in all respects fully complied with by Movant; and 

4. the guardianship has been closed.  

IT IS ORDERED that the clerk of [county] County release from the registry of the 

Court the cash bond in the amount of $[amount], along with all interest, to [name of movant] 

in care of the law firm of [name of firm] at [address, city, state] or its agents.  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS
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[Reserved]
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Form 4-16

Form 4-16 

Receipt 

The undersigned hereby acknowledges receipt of the property described below from 

[name of temporary guardian], temporary guardian of the estate of [name of ward], [a minor/ 

an adult incapacitated person], in full and complete satisfaction of that portion of this estate to 

which the undersigned is entitled: 

Account Description Amount 

1. Real Property 

2. Stocks, Bonds & Securities 

3. Cash 

4. Jointly Owned Property 

5. Miscellaneous Property 

Total

SIGNED on [date].

[Name of recipient] 

[Address, city, state] 
[Telephone]
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[Reserved]
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[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Guardian of 
[Person/Estate/Person and Estate] 

[Adult, Partial Incapacity] 

[Name of applicant], Applicant, files this Application for Appointment of Guardian of 

[Person/Estate/Person and Estate] pursuant to section 682 of the Texas Probate Code on 

behalf of [name of proposed ward], Proposed Ward, and shows the Court the following: 

1. Proposed Ward is an adult [male/female] whose birthday is [date of birth]. Pro

posed Ward resides at [address, city, county] County, Texas, [and/but] may be served with 

citation at [that address/[address, city, county] County, Texas].  

Select one of the following.  

2. Applicant is the [relationship] of Proposed Ward and resides at [address, city, 

county] County, Texas. Applicant desires to be appointed guardian of the [person/estate/ 

person and estate] of Proposed Ward. Applicant is eligible to receive letters of guardianship 

and is entitled to be appointed.  

2. Applicant is not related to Proposed Ward and resides at [address, city, county] 

County, Texas. Applicant is a private professional guardian who is certified under subchapter 

C of chapter 111 of the Texas Government Code and has complied with the requirements of 

section 697 of the Texas Probate Code. Applicant desires to be appointed guardian of the 

[person/estate/person and estate] of Proposed Ward. Applicant's taxpayer identification num

ber is [number].  

Continue with the following.
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Application for Appointment of Guardian [Adult, Partial Incapacity]

3. Guardianship of the [person/estate/person and estate] of Proposed Ward is sought.  

4. This Court has jurisdiction and venue over these proceedings because [select one 

or both of the following: Proposed Ward resides in [county] County, Texas/[and] Proposed 

Ward's principal assets are located in [county] County, Texas].  

5. Persons to be served by personal citation pursuant to section 633 of the Texas Pro

bate Code are [specify names and addresses].  

6. Persons to receive notice by certified mail, return receipt requested, pursuant to 

section 633 of the Texas Probate Code are [specify appropriate names and addresses of par

ties named in Code section 633(d)].  

7. Proposed Ward is currently [incapacitated to care for [himself/herself]/unable to 

manage [his/her] property and financial affairs] and without a legal guardian of [his/her] 

[person/estate/person and estate]. It is necessary and will be advantageous for Proposed Ward 

to have a guardian of [his/her] [person/estate/person and estate] appointed [to manage, con

trol, protect, and prevent waste of the assets of [his/her] estate/[and] to provide for the care 

and attention of Proposed Ward].  

8. Approximate values and descriptions of Proposed Ward's property are listed in 

Exhibit [exhibit number/letter], attached to and incorporated in this application.  

9. The requested term of this guardianship is for such time as Proposed Ward's med

ical condition necessitates the guardianship.  

10. The specific facts that require a guardian to be appointed and Applicant's interest 

in the appointment are [insert facts supporting necessity for guardianship].
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11. The nature and degree of Proposed Ward's incapacity are set forth in a [letter/ 

certificate] from [his/her] treating physician, [name of physician], M.D., attached hereto and 

incorporated in this application as Exhibit [exhibit number/letter].  

12. The specific areas of protection and assistance being requested are [specify].  

Note: Only those powers specifically granted may be exer
cised. It is important to be detailed, explicit, and precise based 
on the circumstances of the case.  

13. The limitations that Applicant 'requests the Court to impose on Proposed Ward's 

rights are [specify].  

14. No guardianship for Proposed Ward exists in this or any other state.  

15. The [person/institution] having care and custody of Proposed Ward and [who/ 

which] is required by law to receive notice by certified mail, return receipt requested, is [spec

ify name and address].  

Select one of the following.  

16. Applicant is not aware of any person or institution that holds a power of attorney 

signed by Proposed Ward.  

16. [Name] holds a [general/durable/limited] power of attorney signed by Proposed 

Ward.  

If applicable, include a paragraph seeking to pay expenses, 
depending on local practice, for items such as a nursing home 
and request in proper form permission to pay them before 
inventory out of the principal and income of the estate. See 
Tex. Prob. Code 693(b)(3), 776.  

Continue with the following.
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17. The names and addresses, to the best of Applicant's knowledge, of Proposed 

Ward's spouse, parents, siblings, and children or, if none living, of Proposed Ward's next of 

kin who are adults are [specify names and addresses]. [Include if applicable: The ages of the 

siblings and children are [specify names and ages]. [List any parent, child, or sibling who is 

deceased.]] 

18. Applicant brings this application in good faith and for just cause and requests pay

ment of attorney's fees and expenses from Proposed Ward's estate as allowed by section 

665B(b) of the Texas Probate Code.  

Applicant prays that notice of this application be given as required by law; that Pro

posed Ward be personally served with citation to appear and answer this application; that [an 

attorney/a guardian/an attorney and guardian] ad litem be appointed to represent Proposed 

Ward; that on hearing Applicant be appointed guardian of the [person/estate/person and 

estate] of Proposed Ward; that letters of guardianship be issued to [name of applicant] on [his/ 

her] taking the oath and giving bond as required by law; [include if applicable: that Applicant 

be allowed to pay the expenses listed above;] and for all further relief to which Applicant may 

be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], who swore on oath that the following facts are true:
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"I have reviewed the foregoing application, it contains a correct and complete statement 

of the facts and matters to which it relates, and all the contents are true, complete, and correct 

to the best of my knowledge."

[Name of applicant]

SIGNED under oath before me on

Notary Public, State of Texas 

Attach exhibit(s).
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Application for Appointment of Guardian [Adult, Total Incapacity]

Form 4-18 

[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Guardian of Person and Estate 
[Adult, Total Incapacity] 

[Name of applicant], Applicant, files this Application for Appointment of Guardian of 

Person and Estate pursuant to section 682 of the Texas Probate Code on behalf of [name of 

proposed ward], Proposed Ward, and shows the Court the following: 

1. Proposed Ward is an adult [male/female] whose birthday is [date of birth]. Pro

posed Ward resides at [address, city, county] County, Texas, [and/but] may be served with 

citation at [that address/[address, city, county] County, Texas].  

Select one of the following.  

2. Applicant is the [relationship] of Proposed Ward and resides at [address, city, 

county] County, Texas. Applicant desires to be appointed guardian of the person and estate of 

Proposed Ward. Applicant is eligible to receive letters of guardianship and is entitled to be 

appointed.  

Or 

2. Applicant is not related to Proposed Ward and resides at [address, city, county] 

County, Texas. Applicant is a private professional guardian who is certified under subchapter 

C of chapter 111 of the Texas Government Code and has complied with the requirements of 

section 697 of the Texas Probate Code. Applicant desires to be appointed guardian of the per

son and estate of Proposed Ward. Applicant's taxpayer identification number is [number].  

Continue with the following.  

3. Guardianship of the person and estate of Proposed Ward is sought.

STATE BAR OF TEXAS 4-18-1
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4. This Court has jurisdiction and venue over these proceedings because [select one 

or both of the following: Proposed Ward resides in [county] County, Texas/[and] Proposed 

Ward's principal assets are in [county] County, Texas].  

5. Persons to be served by personal citation pursuant to section 633 of the Texas Pro

bate Code are [specify names and addresses].  

6. Persons to receive notice by certified mail, return receipt requested, pursuant to 

section 633 of the Texas Probate Code are [specify names and addresses].  

7. Proposed Ward is currently incapacitated to care for [himself/herself], unable to 

manage [his/her] property and financial affairs, and without a legal guardian of [his/her] per

son and estate. It is necessary and will be advantageous for Proposed Ward to have a guardian 

of [his/her] person and estate appointed to manage, control, protect, and prevent waste of the 

assets of [his/her] estate and to provide for the care and attention of Proposed Ward.  

8. Approximate values and descriptions of Proposed Ward's property are listed on 

Exhibit [exhibit number/letter], attached to and incorporated in this application.  

9. The requested term of this guardianship is for such time as Proposed Ward's med

ical condition necessitates the guardianship.  

10. The specific facts that require a guardian to be appointed and Applicant's interest 

in the appointment are [insert facts supporting necessity for guardianship].  

11. Proposed Ward is totally incapacitated as set forth in the examination and report 

under section 687 of the Texas Probate Code from Proposed Ward's treating physician, [name 

of physician], M.D., attached hereto and incorporated in this application as Exhibit [exhibit 

number/letter].  

12. The Court should find Proposed Ward totally incapacitated for all purposes.
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13. No guardianship for Proposed Ward exists in this or any other state.  

14. The name and address of the [person/institution] having care and custody of Pro

posed Ward and [who/which] is required by law to receive notice by certified mail, return 

receipt requested, is [specify name and address].  

Select one of the following.  

15. Applicant is not aware of any person or institution that holds a power of attorney 

signed by Proposed Ward.  

15. [Name] holds a [general/durable/limited] power of attorney signed by Proposed 

Ward.  

If applicable, include a paragraph seeking to pay expenses, 
depending on local practice, for items such as a nursing home 
and request in proper form permission to pay them before 
inventory out of the principal and income of the estate. See 
Tex. Prob. Code 693(b)(3), 776.  

16. The names and addresses, to the best of Applicant's knowledge, of Proposed 

Ward's spouse, parents, siblings, and children or, if none living, of Proposed Ward's next of 

kin who are adults are [specify names and addresses]. [Include if applicable: The ages of the 

siblings and children are [specify names and ages]. [List any parent, child, or sibling who is 

deceased.]] 

Continue with the following.  

17. Applicant brings this application in good faith and for just cause and requests pay

ment of attorney's fees and expenses from Proposed Ward's estate as allowed by section 

665B(b) of the Texas Probate Code.  

Applicant prays that notice of this application be given as required by law; that Pro

posed Ward be personally served with citation to appear and answer this application; that [an

STATE BAR OF TEXAS 
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attorney/a guardian/an attorney and guardian] ad litem be appointed to represent Proposed 

Ward; that on hearing Applicant be appointed guardian of the person and estate of Proposed 

Ward; that letters of guardianship be issued to [name of applicant] on [his/her] taking the oath 

and giving bond as required by law; [include if applicable: that Applicant be allowed to pay 

the expenses listed above;] and for all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], who swore on oath that the following facts are true: 

"I have reviewed the foregoing application, it contains a correct and complete statement 

of the facts and matters to which it relates, and all the contents are true, complete, and correct 

to the best of my knowledge." 

[Name of applicant] 

SIGNED under oath before me on 

Notary Public, State of Texas 

Attach exhibit(s).
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Application for Appointment of Guardian of Person and Estate of Minor

Form 4-19 

[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Guardian of 
Person and Estate of Minor 

[Name of applicant], Applicant, files this Application for Appointment of Guardian of 

Person and Estate of Minor pursuant to section 682 of the Texas Probate Code on behalf of 

[name of proposed ward], Proposed Ward, and shows the Court the following: 

1. Proposed Ward is a minor [male/female], whose birthday is [date of birth]. Pro

posed Ward resides at [address, city, county] County, Texas, [and/but] may be served with 

citation at [that address/[address, city, county] County, Texas].  

2. Applicant is the [relationship] of Proposed Ward and resides at [address, city, 

county] County, Texas. Applicant desires to be appointed guardian of the person and estate of 

Proposed Ward. Applicant is eligible to receive letters of guardianship and is entitled to be 

appointed.  

3. Guardianship of the person and estate of Proposed Ward is sought.  

4. This Court has jurisdiction and venue over these proceedings because [one of] 

Proposed Ward's parent[s] reside[s] in [county] County, Texas.  

5. Persons to be served by personal citation pursuant to section 633 of the Texas Pro

bate Code are [specify names and addresses].  

6. Persons to receive notice by certified mail, return receipt requested, pursuant to 

section 633 of the Texas Probate Code are [specify names and addresses].  

7. Proposed Ward is a minor person who is incapable of caring for [himself/herself], 

unable to manage [his/her] property and financial affairs, and without a legal guardian of [his/ 

her] person and estate. It is necessary and will be advantageous for Proposed Ward to have a
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guardian of [his/her] person and estate appointed to manage, control, protect, and prevent 

waste of the assets of [his/her] estate and to provide for the care and attention of Proposed 

Ward.  

8. Approximate values and descriptions of Proposed Ward's property are listed in 

Exhibit [exhibit number/letter], attached to and incorporated in this application.  

9. The requested term of this guardianship is until Proposed Ward reaches majority.  

10. The specific facts that require a guardian to be appointed and Applicant's interest 

in the appointment are [insert facts supporting necessity for guardianship].  

11. The names and addresses, to the best of Applicant's knowledge, of Proposed 

Ward's parents, siblings, and of Proposed Ward's next of kin who are adults are [specify 

names, relationships, and addresses]. [Include if applicable: The ages of the siblings are 

[specify names and ages]. [List any parent or sibling who is deceased.]] 

Select one of the following.  

12. Proposed Ward has not been the subject of a legal or conservatorship proceeding 

within the preceding two years.  

Or 

12. Proposed Ward has been the subject of a legal or conservatorship proceeding 

within the preceding two years and [state disposition, including court involved, nature of pro

ceeding, and final disposition].  

Continue with the following.  

13. No guardianship for Proposed Ward exists in this or any other state.  

14. Applicant has brought this application in good faith and for just cause in the filing 

and prosecution of this application and requests [his/her] fees from Proposed Ward's estate 

under section 665B(b) of the Texas Probate Code.
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Applicant prays that notice of this application be given as required by law; that Pro

posed Ward be personally served with citation to appear and answer this application; that [an 

attorney/a guardian/an attorney and guardian] ad litem be appointed to represent Proposed 

Ward; that on hearing Applicant be appointed guardian of the person and estate of Proposed 

Ward; that letters of guardianship be issued to [name of applicant] on [his/her] taking the oath 

and giving bond as required by law; [include if applicable: that Applicant be allowed to pay 

the expenses listed above;] and for all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], who swore on oath that the following facts are true: 

"I have reviewed the foregoing application, it contains a correct and complete statement 

of the facts and matters to which it relates, and all the contents are true, complete, and correct 

to the best of my knowledge." 

[Name of applicant] 

SIGNED under oath before me on 

Notary Public, State of Texas

STATE BAR OF TEXAS 4-19-3

Form 4-19



[Reserved]

STATE BAR OF TEXAS4-19-4



Order Appointing Guardian of [Person/Estate/Person and Estate]

Form 4-20 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Guardian of [Person/Estate/Person and Estate] 

On [date] the Court heard the application of [name of applicant], Applicant, for letters 

of guardianship of the [person/estate/person and estate] of [name of ward], Ward, [a minor/an 

incapacitated person], under the authority of sections 682 and 693 of the Texas Probate Code.  

After hearing all evidence and testimony of witnesses in support of the application, no contest 

or opposition having been asserted, the Court finds by clear and convincing evidence the fol

lowing: 

Ward is an incapacitated person. It is in the best interests of Ward to have a guardian 

appointed by this Court. The rights of Ward or Ward's property will be protected by the 

appointment of a guardian.  

The Court further finds by a preponderance of evidence the following: 

Due notice of the application has been given as required by law, and citation has been 

personally served on Ward in accordance with law.  

Ward [appeared/did not appear] in person [include if applicable: , and the Court finds 

that it was not necessary for Ward to appear in person]. [Ward [also] appeared by and through 

[his/her] [attorney/guardian] ad litem.] 

Ward is [an adult/a minor] [male/female] [age] years old. [Include if applicable: Ward is 

mentally incapable to care for [himself/herself] and to manage [his/her] property and financial 

affairs.] Ward has no legal guardian of [his/her] person and estate. This Court has venue 

because [Ward resides in [county] County, Texas, and this county is where the principal part 

of [his/her] property is located/Ward's parent[s] reside[s] in [county] County, Texas]. Appli-
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cant is [eligible/a proper person] to be appointed as guardian and is entitled to be appointed.  

This Court has jurisdiction of this cause; evidence has been presented regarding the incapacity 

of Ward and the rights of property will be protected by the appointment.  

Include the following if applicable.  

The guardianship is not created for the primary purpose of enabling Ward to establish 

residency for enrollment in a school or school district in which Ward is not otherwise eligible 

for enrollment.  

Continue with the following.  

IT IS ORDERED that 

Select one of the following.  

the Court finds that [name of ward] is incapacitated and lacks some capacity as provided by 

the Texas Probate Code to provide for [himself/herself] and 'to manage [his/her] estate as 

specified in the order and that [name of ward]'s rights are only limited as follows: [specify].  

[name of guardian], the guardian, is granted only those powers and authority over [name of 

ward]'s [person/estate/person and estate] as follows: [specify].  

the Court finds that [name of ward] is totally incapacitated and totally incapable of maintain

ing [his/her] person or finances. Evidence of this total incapacity was provided by medical and 

other evidence, and [name of guardian] is granted the full powers under the Probate Code.  

Continue with the following.

4-20-2 STATE BAR OF TEXAS

Form 4-20



Order Appointing Guardian of [Person/Estate/Person and Estate]

IT IS FURTHER ORDERED that [name of applicant] is appointed guardian of the per

son and estate of [name], an incapacitated person, and that the clerk of this Court issue letters 

of guardianship when [he/she] has qualified according to law.  

IT IS FURTHER ORDERED that the guardian's bond is hereby fixed in the amount of 

$[amount]. / 

IT IS FURTHER ORDERED that the duly appointed [attorney/guardian/attorney and 

guardian] ad litem, [name[s]], [is/are] hereby awarded a fee of $[amount] for [his/her/their] 

services in this guardianship matter to be paid out of the estate and [is/are] discharged as 

[attorney/guardian/attorney and guardian] ad litem in this matter.  

Select from the following if applicable.  

IT IS FURTHER ORDERED that [name of appraiser] appraise the assets of the estate 

of [name], an incapacitated person.  

And/Or 

IT IS FURTHER ORDERED that once the guardian has qualified, [he/she] may expend 

funds for the use and benefit of [name of ward] pursuant to sections 693 and 776 of the Texas 

Probate Code as follows: [specify].  

And/Or 

IT IS FURTHER ORDERED that the Court finds that [name of applicant] has brought 

this application in good faith and with just cause for the purpose of having a guardian 

appointed.  

Continue with the following.
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SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS4-20-4
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Waiver of Right to Be Appointed Guardian of Person and Estate

Form 4-21 

Waiver of Right to Be Appointed Guardian of Person and Estate 

I, [name], [relationship] of [name of proposed ward], hereby waive the right to be 

appointed guardian of the person and estate of Proposed Ward in favor of [name of applicant], 

who is a qualified and proper person and should be appointed guardian.

[Name] 

[Address, city, state]

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS
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[Reserved]
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Waiver of Citation

Form 4-22 

[Caption. See 3 of the Introduction in this manual.] 

Waiver of Citation 

I, the undersigned, [name], [relationship] of [name of ward], an incapacitated person, 

hereby acknowledge and affirm that I have received a copy of the Application for Appoint

ment of Guardian of [Person/Estate/Person and Estate] filed by [name of applicant]. I hereby 

waive personal service of the application and all notice to which I may be entitled by law to be 

given in this cause. I waive issuance, service, and return of citation in connection with all mat

ters arising in connection with this cause and enter my appearance in this cause for all pur

poses. I agree that the application and this cause may be heard without further notice to me. I 

further represent that I am under no legal disability of any kind.  

[Name] 

[Address, city, state] 

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], who swore on oath that the following facts are true: 

"I have reviewed the foregoing application, it contains a correct and complete statement 

of the facts and matters to which it relates, and all the contents are true, complete, and correct 

to the best of my knowledge." 

[Name of applicant] 

SIGNED under oath before me on 

Notary Public, State of Texas
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Selection of Guardian by Minor

Form 4-23 

[Caption. See 3 of the Introduction in this manual.] 

Selection of Guardian by Minor 

On [date], [name of applicant] filed an Application for Appointment of Guardian of 

[Person/Estate/Person and Estate] of [name of proposed ward], a minor. No appointment has 

yet been made. [Name of proposed ward] wishes to make a choice of guardian and shows that 

[he/she] is at least twelve years old and chooses [name of proposed guardian] as guardian of 

[his/her] [person/estate/person and estate] subject to the approval of this Court.  

[Name of proposed ward] 
[Address, city, state] 

SIGNED under oath before me on 

Notary Public, State of Texas
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Form 4-24

Form 4-24 

Oath 

I, [name of applicant], do solemnly swear that I will faithfully discharge the duties of 

guardian of the [person/estate/person and estate] of [name of proposed ward] according to 

law.

[Name of applicant] 
[Address, city, state]

SIGNED under oath before me on

Notary Public, State of Texas
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Guardian's Bond and Affidavit of Sureties

Form 4-25 

Guardian's Bond and Affidavit of Sureties 

I, [name of guardian], as principal, and [name of surety] and [name of surety], as sure

ties, are held and firmly bound to the [probate] judge of [Probate Court/County Court/County 

Court at Law] number [number] of [county] County, Texas, and successors in office in the 

sum of $[amount], conditioned that the above-bound [name of guardian], who has been 

appointed guardian of [name of ward], shall perform all the duties required of [him/her] under 

the appointment.  

SIGNED on [date].  

[Name], Principal 

[Name], Surety 

[Name], Surety 

We, each of us, individually and severally, [name] and [name], do swear that we each 

own real or personal property within this state over and above that exempt from forced sale by 

law and the constitution of Texas, after payment of all our debts of every description, whether 

individual or security debts, and after satisfying all our encumbrances that are known to us, 

and that we reside in the county of [county] Texas, and have property in [county] County, 

Texas, liable to execution worth at least double the penalty of the above bond.  

[Name of surety] 

[Address, city, state]
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[Name of surety] 

[Address, city, state]

SIGNED under oath before me on

Notary Public, State of Texas
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Order Approving Bond

Form 4-26 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Bond 

On [date] the Court considered the bond of [name of applicant] for the appointment as 

guardian of the [person/estate/person and estate] of [name of ward]. The Court finds the bond 

to be in compliance with section 703 of the Texas Probate Code.  

IT IS THEREFORE ORDERED that the bond presented by [name of applicant] in the 

amount of $[amount] is hereby approved.  

SIGNED on

JUDGE PRESIDING
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Proof of Facts [Minor]

Form 4-27 

The Probate Code does not require proof of facts, although some courts require the filing of written 
proof at the hearing appointing the guardian.  

Proof of Facts 
[Minor] 

On this day the undersigned affiant appeared personally in open court and, after being 

duly sworn, stated under oath: 

"My name is [name of affiant], and my address is [address, city, state].  

"[Name] is an incapacitated person in that [he/she] is a minor. [He/She] is a [male/ 

female], [age] years old, a resident of this county, and without capacity by virtue of minority.  

"Proposed Ward was not present because it would not be in the best interests of Pro

posed Ward to attend the hearing, and Proposed Ward would not be able to materially partici

pate in the hearing at this time.  

"The proposed guardian, [name of proposed guardian], is a suitable person to be 

appointed as guardian and is not disqualified by law from accepting letters of guardianship or 

from serving as such and is entitled to such letters.  

"No guardianships of any kind exist for Proposed Ward in this or any other state.  

"This guardianship is not sought for the purpose of establishing residency for school 

purposes only." 

[Name of affiant] 

[Address, city, state]
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SIGNED under oath before me on

0
Notary Public, State of Texas

0

C,
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Proof of Facts [Adult]

Form 4-28 

The Probate Code does not require proof of facts, although some courts require the filing of written 

proof at the hearing appointing the guardian.  

Proof of Facts 
[Adult] 

On this day the undersigned affiant appeared personally in open court and, after being 

duly sworn, stated under oath: 

"My name is [name of affiant], and my address is [address, city, state].  

"[Name] is an incapacitated person as defined in section 601 of the Texas Probate Code.  

[He/She] is an adult [male/female], [age] years old, a resident of this county, and totally with

out capacity.  

"Proposed Ward was not present because it would not be in the best interests of Pro

posed Ward to attend the hearing, and Proposed Ward would not be able to materially partici

pate in the hearing at this time.  

"The proposed guardian, [name of proposed guardian], is a suitable person to be 

appointed as guardian and is not disqualified by law from accepting letters of guardianship or 

from serving as such and is entitled to such letters.  

"No guardianships of any kind exist for Proposed Ward in this or any other state.  

Include the following if applicable.  

"This guardianship is not sought for the purpose of establishing residency for school 

purposes only." 

Continue with the following.
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[Name of affiant] 
[Address, city, state]

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS4-28-2
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Chapter 5

Guardianships of Veterans and Dependents

5.1 Introduction

When administering a guardianship estate for an 
incapacitated veteran or dependent of a veteran 
who receives funds from the Department of 
Veterans Affairs (VA), the guardian should be 
aware of the authority and right of the VA to 
participate in various guardianship matters.

custodian lacks legal standing to deal with real 

property and assets other than VA funds, (2) a 
custodian is not a legal entity who can file suit 
on behalf of the veteran, and (3) few safeguards 
exist to protect the veteran's funds against mis

appropriation by the custodian.

5.4

5.2 Authority

Duty of Department of 
Veterans Affairs

The authority of the Department of Veterans 
Affairs is generally stated in 38 C.F.R. 13.1
.111, which includes citations to the applicable 
United States Code sections.

5.3 Recipient of Funds

The Department of Veterans Affairs (VA), 
through the Veterans Service Center Manager, 
has authority to select and appoint or recom
mend appointment of the person or legal entity 
to receive VA benefits in a fiduciary capacity. 38 
C.F.R. 13.55-.63. The VA has authority to 
make an independent determination whether to 
pay benefits to a court-appointed guardian or an 
alternative payee of its own selection, including 
the veteran in certain cases. 38 U.S.C. 5502; 
38 C.F.R. 13.55-.63. The VA may wish to 
use a third-party alternative payee (called a legal 
custodian) as an alternative to a court
administered guardianship. 38 C.F.R. 13.58. In 
these circumstances, the custodian is still 
required to account to the VA on an annual basis 
but no bond is required and no applications for 

expenditure of funds are required. See 38 U.S.C.  
5502; 38 C.F.R. 13.102. The main disadvan

tages of a legal custodianship are that (1) the

The Department of Veterans Affairs is charged 
with the duty to oversee the use of funds paid for 
a veteran's benefit or to a veteran's dependent to 
ensure the funds are properly used. 38 U.S.C.  

5502; 38 C.F.R. 13.100. This duty and 
authority extend to requiring an account and to 
reviewing investments made by a court

appointed guardian. 38 C.F.R. 13.104, 
13.106.

5.5 Creditors

Benefits from the Department of Veterans 
Affairs (VA) are exempt from claims of credi
tors and state and local taxing authorities either 
before or after receipt. 38 U.S.C. 5301(a); 38 
C.F.R. 13.111. However, any portion of VA 
benefits paid in lieu of military retirement pay is 
subject to garnishment for child support. 42 
U.S.C. 659.

5.6 Guardian's Commission

The basis for computing the commission to be 
paid to a guardian does not include veterans 
benefits received. Tex. Prob. Code 665(h).
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5.7 Required Notification to 
Department of Veterans 
Affairs

The Department of Veterans Affairs (VA) must 
be notified of the action taken

1. when an annual or other accounting of 
funds and assets is filed; 

2. on application for expenditure of 
funds; 

3. on application to invest funds; and 

4. when a claim is filed against the 
estate.  

Tex. Prob. Code 636. The preferred method of 
providing the required notice is to forward a 
copy of the document to the Veterans Service 
Center at the VA regional office that serves the 
county in which the guardianship is pending and 
to request a waiver from the regional counsel of 
the Department. A form waiver may be supplied 
with the request, although some regional offices 
generate their own waivers. Courts exercising 
jurisdiction over guardianships may refuse to 
take any action on the account or application' 
until the VA waiver is filed with the court.

5.8 Appointment of Guardian

In certain cases the Department of Veterans 

Affairs (VA) determines that the appointment of 

a guardian of the estate is needed as a condition 

precedent for payment of VA benefits. In such 

cases a certificate executed by the regional 

counsel of the Department stating that a guard

ianship is necessary is prima facie evidence of 

that fact in lieu of the medical report or evalua

tion generally required. Tex. Prob. Code 

684(e). See forms 5-1 and 5-2 in this chapter.  
Despite the provision of section 684(e) of the 

Probate Code, some courts still require the same 

medical capacity assessment letter or certificate 

required for other incapacitated adults. The VA 

medical center in which the veteran receives

Guardianships of Veterans and Dependents 

treatment will usually provide this letter or cer
tificate.  

A guardian of a person for whom it is necessary 
to have a guardian appointed to receive VA 
funds has power to administer only the funds 
received from the governmental source, includ
ing earnings and interest from those funds and 
property acquired with those funds. The guard
ian may, without prior court approval, expend 
up to $12,000 during any one-year period for the 
support, maintenance, and education of the vet
eran and the veteran's dependents. See Tex.  
Prob. Code 782(a).

5.9 Death of Beneficiary

On the death of a beneficiary for whom benefits 
from the Department of Veterans Affairs (VA) 
were payable to a court-appointed guardian, the 
VA may request an account and return of any 
remaining assets that would under state law 
escheat to the state, less certain expenses. 38 
U.S.C. 5502(e); 38 C.F.R. 13.110. Except 
for circumstances in which an escheat is 
involved, the rules for closing these guardian
ships are similar to those for other guardian
ships: a final account must be filed (with notice 
to the VA pursuant to Tex. Prob. Code 636), 
and the estate is distributed to an estate repre
sentative appointed by the court, or alterna
tively, distribution is made directly to the heirs 
pursuant to determination of heirship proceed
ings. See Tex. Prob. Code 48(c).

5.10 Benefits

Numerous benefits and programs are available 
to veterans and their dependents, including dis
ability compensation and benefits, allowance for 
dependents, pensions, education and training, 
vocational rehabilitation, home loan guarantees, 
insurance programs, burial benefits, survivor 
benefits, and health-care benefits.
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5.11 Assistance

Additional information may be obtained by con
tacting the nearest area Department of Veterans 
Affairs (VA) office or representative. The toll
free telephone number of the VA is 1-800-827
1000. The VA's Web site is at www.va.gov. The 
VA currently has two regional offices in Texas.

The Houston regional office serves much of East 
Texas, the Gulf Coast area, and the southern Rio 
Grande Valley, including Harris, Bexar, Jeffer
son, and Victoria counties. The Waco regional 
office serves North and West Texas, including 
Dallas, Tarrant, Potter, and El Paso counties, and 
much of the Hill Country, including Travis 
County.
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Application for Appointment of Guardian of Estate

Form 5-1 

[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Guardian of Estate 

[Name of applicant], Applicant, makes this Application for Appointment of Guardian of 

Estate of [name of proposed ward], Proposed Ward, an incapacitated person for whom the 

appointment of a guardian is necessary to receive funds due [him/her] from the federal gov

ernment, and in support shows the following: 

1. . Proposed Ward is an adult [male/female], born [date of birth], who currently 

resides at [address, city, county] County, Texas. Proposed Ward may be served with notice of 

this proceeding at that address. Service by posting is also requested at this time.  

2. Applicant seeks to be appointed guardian of Proposed Ward's estate to receive 

government funds, is an [individual/attorney] who [resides at/has an office at] [address, city, 

state]. Applicant is not disqualified to serve as guardian and is entitled to be appointed guard

ian. The appointment will be in the best interests of Proposed Ward and Proposed Ward's 

estate.  

3. The Department of Veterans Affairs is an interested party in this action and is enti

tled to notice uider section 636 of the Texas Probate Code.  

4. Proposed Ward is not more than sixty years of age.  

The following is an example.  

5. Proposed Ward has the following known relatives who are entitled to be appointed 

guardian: [name of mother], Proposed Ward's mother, resides at [address, city, state] and may 

be personally served at that address. Proposed Ward's mother is currently legal custodian of 

the government funds payable to Proposed Ward. She has repeatedly refused to comply with
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accounting requirements for the funds provided. She is therefore incapable of properly and 

prudently managing the estate of Proposed Ward. [Name of father], Proposed Ward's father, is 

deceased. Proposed Ward has a brother and two sisters. Proposed Ward's brother, [name of 

brother], whose whereabouts are unknown or are not reasonably ascertainable, has a last 

known address of [address, city, state]. Proposed Ward's sister, [name of sister], whose 

whereabouts are unknown or are not reasonably ascertainable, has a last known address of 

[address, city, state]. Proposed Ward's brother and a sister will be served by certified mail, 

return receipt requested, at their last known addresses. Proposed Ward has another sister, 

[name of sister], who has signed a Waiver of Preferential Right, which is attached as Exhibit 

A and incorporated for all purposes. Citation by posting and publication under section 632 of 

the Texas Probate Code is requested for unknown relatives entitled to be appointed guardian.  

Continue with the following.  

6. No other person known to Applicant has a preferential right to serve as guardian 

under section 677 of the Texas Probate Code.  

7. Proposed Ward is an incapacitated person for whom the appointment of a guardian 

is necessary to receive funds due [him/her] from the federal government under sections 

601(14) and 782 of the Texas Probate Code. Attached as Exhibit B and incorporated for all 

purposes is the affidavit of the regional counsel for the Department of Veterans Affairs attest

ing to the fact that appointment of a guardian is a condition precedent to payment of funds 

from the federal government. Proposed Ward is eligible and entitled to receive $[amount] per 

month payable by the Department of Veterans Affairs. [Include if applicable: Proposed Ward 

also receives Social Security benefits in the amount of $[amount] per month.] It is unknown if 

Proposed Ward has any accrued estate, as the custodian in fact has not prepared the annual 

accounts required by the Department of Veterans Affairs. Proposed Ward has no other 

income. A guardianship of the estate is necessary to insure that the personal and property 

rights of Proposed Ward are protected.
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8. No guardianship of any kind for Proposed Ward exists in this or any other state.  

No known person holds a power of attorney signed by Proposed Ward.  

9. This Court has venue of this proceeding as Proposed Ward resides in this county.  

10. No person or institution now has the care and custody of Proposed Ward.  

11. Applicant requests the Court to authorize payment of attorney's fees from Pro

posed Ward's estate under section 665B of the Texas Probate Code. Applicant has brought 

this proceeding in good faith and with just cause in the filing and prosecution of this applica

tion.  

12. Proposed Ward's estate is composed of, or has been purchased by, federal mone

tary benefits; therefore, there is no necessity for the appointment of appraisers.  

Applicant prays that notice be posted and published as required by law; that citation be 

issued and served on Proposed Ward; that an attorney ad litem be appointed for Proposed 

Ward under section 646 of the Texas Probate Code and the fees for his services be allowed as 

part of the costs of this suit; that on final hearing Proposed Ward be adjudged an incapacitated 

person for whom the appointment of a guardian of the estate is necessary to receive funds 

from the federal government; that Applicant be appointed guardian of the estate of [name of 

proposed ward]; that Applicant be entitled to payment of attorney's fees from Proposed 

Ward's estate; and for all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], who swore on oath that the following facts are true: 

"I have reviewed the foregoing application, it contains a correct and complete statement 

of the facts and matters to which it relates, and all the contents thereof are true, complete, and 

correct to the best of my knowledge."

[Name of applicant]

SIGNED under oath before me on

Notary Public, State of Texas 

Attach exhibit(s).
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Exhibit A 

Waiver of Preferential Right 

[Name], [relationship] of [name of proposed ward], shows the Court that as next of kin 

[he/she] waives [his/her] preferential right to be appointed guardian herein and requests the 

appointment of [name of applicant] as guardian of the estate of [name of proposed ward].  

[Name] 

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], who swore on oath that the following facts are true: 

"I have reviewed the foregoing application, it contains a correct and complete statement 

of the facts and matters to which it relates, and all the contents thereof are true, complete, and 

correct to the best of my knowledge." 

SIGNED under oath before me on

Notary Public, State of Texas
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Exhibit B 

Regional Counsel's Certificate of Necessity 

I hereby certify that [name of proposed ward] is a resident of [county] County, Texas; 

that [he/she] is entitled to receive funds payable by the Department of Veterans Affairs; that 

[he/she] is an incapacitated person for whom the appointment of a guardian is necessary to 

receive funds due [him/her] from the federal government as provided by sections 601(14) and 

782 of the Texas Probate Code; and that the appointment of a guardian of the estate of [name 

of proposed ward] is a condition precedent to the payment of money due [him/her] from the 

federal government.  

SIGNED on [date].

[Name] 

Regional Counsel 

Department of Veterans Affairs

SIGNED under oath before me on

Notary Public, State of Texas 
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Form 5-2 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Guardian 

On [date] the Court considered the Application for Appointment of Guardian of Estate 

of [name of applicant], Proposed Guardian, proposed guardian of the estate of [name of pro

posed ward], Proposed Ward. It appears to the Court that notice and citation of the filing of 

the application have been given as required by law; that [name of proposed ward] is not able 

to attend this hearing due to [his/her] physical health, and [his/her] personal appearance is not 

necessary; and that [name of proposed ward] is represented at the hearing on this day by 

[name], attorney ad litem. The Court, having heard the evidence and the argument of counsel, 

finds by clear and convincing evidence that

1. Proposed Ward is an incapacitated person for whom the appointment of a guardian 

is necessary to receive funds due [him/her] from the federal government; 

2. the appointment of a guardian would be in the best interests of Proposed Ward and 

[his/her] estate; 

3. Proposed Guardian is an eligible person and not disqualified to act as guardian of 

Proposed Ward and is a proper person to act and serve as guardian; and 

4. the rights of Proposed Ward will be protected by the appointment of a guardian.  

The Court further finds by a preponderance of the evidence that

1. this Court has venue of this proceeding; 

2. Proposed Guardian is an eligible person and not disqualified to act as guardian of 

Proposed Ward and is a proper person to act and serve as guardian;
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3. Proposed Ward lacks the capacity to manage the funds payable to [him/her] by the 

federal government; and 

4. no interested person has applied for the appointment of appraisers, and none is 

deemed necessary by the Court.  

IT IS THEREFORE ORDERED that [name of proposed ward] is adjudged an incapac

itated person for whom the appointment of a guardian is necessary to receive funds due [him/ 

her] from the federal government.  

IT IS FURTHER ORDERED that [name of applicant] is appointed guardian of the 

estate of [name of proposed ward], an incapacitated person for whom the appointment of a 

guardian is necessary to receive funds due [him/her] from the federal government, and bond is 

hereby fixed in the sum of $[amount].  

IT IS FURTHER ORDERED that appraisers are waived.  

IT IS FURTHER ORDERED that when [name of applicant] has made the bond and 

taken the oath as required-by law, the clerk of this Court shall issue letters of guardianship to 

[name of applicant], which shall be effective up to one year and four months after issuance.  

SIGNED on

JUDGE PRESIDING
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APPROVED AS TO FORM:

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

[Name] 
Attorney Ad Litem 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]
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Chapter 6

Guardians and Attorneys Ad Litem

6.1 Introduction

Chapter XIII of the Texas Probate Code pro
vides for the appointment of attorneys and 
guardians ad litem. The court must appoint an ad 
litem to represent a proposed ward in certain sit
uations and has the discretion and authority to 
appoint one in others. See Tex. Prob. Code 

645, 646; see also Tex. R. Civ. P. 173.

6.2 Limitations on Guardians 
and Attorneys Ad Litem

It is important to understand the distinctions 
between guardians and attorneys ad litem and to 
recognize their differing roles, responsibilities, 
and duties. It is equally important to recognize 
the limitations imposed on them.

6.2:1 Limitations Imposed by Law

The ad litem cannot take any action to waive or' 
prejudice any substantial right of the ward or 
proposed ward. See Reasoner v. State, 463 
S.W.2d 55, 59 (Tex. Civ. App.-Houston [14th 
Dist.] 1971, writ ref'd n.i.e.) (minor not bound 
by ad litem's admission); see also Berry v. Low
ery, 266 S.W.2d 917, 922 (Tex. Civ. App.
Dallas), aff'd in part and rev'd in part on other 
grounds, 269 S.W.2d 795 (Tex. 1954) (ad litem 
cannot waive right of minor). Thus, an attorney 
ad litem may not waive service of process or 
other significant rights of a proposed ward. See 
Wright v. Jones, 52 S.W.2d 247, 250-51 (Tex.  
Comm'n App. 1932, holding approved).  

Furthermore, an attorney or guardian ad litem's 
authority to act is limited to the proceeding in 
which he is appointed. Barrow v. Durham, 574

S.W.2d 857, 860 (Tex. Civ. App.-Corpus 
Christi 1978), aff'd, 600 S.W.2d 756 (Tex.  
1980). Therefore, an ad litem cannot institute, 
intervene in, or represent a ward in any matter 
inconsistent with the order of appointment. An 
ad litem's actions should not exceed the purpose 
and powers granted in the order of appointment.  
See Pleasant Hills Children's Home of the 
Assemblies of God, Inc. v. Nida, 596 S.W.2d 
947, 951 (Tex. Civ. App.-Fort Worth 1980, no 
writ).  

6.2:2 Limitations Imposed by 
Court Order 

The courts may impose limits on the role of an 
attorney or guardian ad litem in a guardianship 
proceeding, such as appointing a guardian ad 
litem for the limited purpose of reviewing a par
ticular application, motion, or issue before the 
court. A court, however, should not attempt to 
limit the statutory duties prescribed by section 
647 of the Probate Code on an attorney ad litem 
appointed to represent a proposed ward. See sec
tions 6.4:3 and 6.4:4 below.

6.3 Ethical Considerations

An attorney ad litem is subject to the same rules 
of ethics as any other attorney. Therefore, the ad 
litem cannot engage in ex parte communications 
with the judge presiding over the guardianship 
proceeding. The Texas Code of Judicial Conduct 
provides that a judge "shall not initiate, permit, 
or consider exparte communications or other 
communications made to the judge outside the 
presence of the parties between the judge 
and ... a guardian or attorney ad litem." Tex.
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Code Jud. Conduct, Canon 3B(8), reprinted in 
Tex. Gov't Code, tit. 2, subtit. G, app. B.  

Because the question of capacity is the central 
issue in the guardianship proceeding, rule 
1.02(g) of the Texas Disciplinary Rules of Pro
fessional Conduct should not be perceived as an 
impediment or limitation on the attorney ad 
litem's duty to zealously advocate for his client.  
Rule 1.02(g) states: 

A lawyer shall take reasonable action 
to secure the appointment of a guard
ian or other legal representative for, 
or seek other protective orders with 
respect to, a client whenever the law
yer reasonably believes that the client 
lacks legal competence and that such 
action should be taken to protect the 
client.  

Tex. Disciplinary Rules Prof'l Conduct R.  
1.02(g), reprinted in Tex. Gov't Code, tit. 2, 
subtit. G, app. A (West 2005 & Supp. 2011) 
(Tex. State Bar R. art. X, 9).  

In addition, an attorney ad litem is subject to all 
the other rules of ethics, including, but not lim
ited to, the duty to maintain the proposed ward's 
confidence. In fact, when an attorney ad litem 
retains a psychiatrist to provide an expert opin
ion as to capacity, the assessment and testimony 
are privileged. In re Houseman, 66 S.W.3d 368 
(Tex. App.-Beaumont 2002, no pet.).

6.4 Attorney Ad Litem

6.4:1 Purpose and Function 

An attorney ad litem is an attorney appointed by 
the court to represent and advocate on behalf of 
a proposed ward, an incapacitated person, or an 

unborn person in a guardianship proceeding.  

Tex. Prob. Code .601(1). The court must 

appoint an attorney ad litem to represent the 
interests of the proposed ward in every guard
ianship proceeding seeking the appointment of a

guardian. See Tex. Prob. Code 646(a). An 
attorney ad litem may also be appointed to rep

resent a ward subsequent to the ward's adjudica

tion of incapacity. As mentioned in section 6.2:2 
above, the duties and responsibilities of an attor

ney ad litem depend on the basis of the appoint

ment.  

6.4:2 Appointment 

The court is required to appoint an attorney ad 

litem in a guardianship proceeding seeking to 

adjudicate a person to be either partially or 

totally incapacitated or in a matter relating to the 

sale of a ward's guardianship assets to the 

guardian individually. Tex. Prob. Code 
646(a), 694C(a), 831(c). Failure to appoint 

an attorney ad litem when required by law may 

result in a voidable judgment. See Cook v. Win

ters, 645 F. Supp. 158 (S.D. Tex. 1986). The 
court has the discretion to appoint an attorney ad 
litem in other situations.  

Procedure for Appointment: The applicant 

should file a motion and order to appoint an 

attorney ad litem when the initial application for 

guardianship is filed. Some courts prefer to 

appoint the attorney ad litem on their own 

motion. Only attorneys who have completed the 

State Bar of Texas certification training are eli

gible for appointment. Tex. Prob. Code 

646(b), 647A. Although the appointment 
may be made orally, it is preferable for the court 

to enter a written order that clearly sets out the 

parameters of the appointment. See Cole v.  

Waite, 246 S.W.2d 849 (Tex. 1952) (oral 
appointment in open court valid). See forms 6-1 
through 6-4 in this chapter.  

Certification Requirements: An attorney ad 

litem must complete a course of study on guard

ianship law and procedure sponsored by the 

State Bar of Texas to become certified. See Tex.  

Prob. Code 647A(a). Currently, certification 

requires three hours of credit. Tex. Prob. Code 

647A(b). This requirement may be fulfilled by
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either attending a seminar or viewing a video of 
the seminar. Many local bar associations offer 
courses or videos that satisfy the certification 
requirements. The attorney should forward a 
copy of the letter of certification to any local 
court having jurisdiction over guardianship mat
ters. Generally, certification expires after two 
years, at which time the attorney must obtain a 
new certificate to be eligible for appointment in 
a guardianship proceeding. Tex. Prob. Code 

647A(c), (d). However, a new certificate 
obtained by an attorney who has already been 
certified expires after four years if the attorney 
has been certified each of the four years imme
diately preceding the date the new certificate 
was issued. Tex. Prob. Code 647A(e).  

Term of Appointment: The term of appoint
ment of an attorney ad litem expires, without a 
court order, on the date the court either appoints 
a guardian or denies application for appointment 
of a guardian, unless the court determines that 
continued appointment of the attorney ad litem 
would be in the ward's best interest. Tex. Prob.  

Code 646(e).  

It is an abuse of discretion for a trial court to 
appoint an attorney ad litem in any phase of a 
guardianship proceeding who has not been certi
fied pursuant to section 647A of the Probate 
Code. In re Guardianship of Marburger, 329 
S.W.3d 923, 930 (Tex. App.-Corpus Christi 
2010, no pet.).  

6.4:3 Statutory Duties in 
Proceeding to Appoint 
Guardian 

The statutory duties of an attorney ad litem 
appointed to represent a proposed ward in a 
guardianship proceeding are set out in Texas 
Probate Code section 647.  

Be an Advocate: The attorney ad litem is the 
proposed ward's attorney, whose job is to advo
cate for the proposed ward. Thus, the attorney

ad litem for the proposed ward must decide 
whether to actively contest the application or to 

simply ensure that the applicant and his counsel 
make a prima facie case. The question is easy 
when the proposed ward is in a persistent vege
tative state after a traumatic brain injury or is 
suffering from advanced Alzheimer's-related 
senile dementia. When the proposed ward is 
only occasionally confused or is refusing medi
cal treatment that is discretionary, the role of the 
attorney ad litem is much more acute. If the pro
posed ward is opposed to the guardianship, the 
attorney ad litem must oppose it. That is his job.  
An attorney ad litem is not appointed as 
"window-dressing" to an immutable procedure.  
Further, section 1.02(g) of the Texas Disciplin
ary Rules of Professional Conduct should not be 
viewed as a restraint on the attorney ad litem.  
Because the question of capacity has already 
been brought to the attention of the court, sec
tion 1.02(g) is not an impediment or limitation 
on the attorney ad litem's duty to zealously 
advocate for his client. Finally, it is generally 
not appropriate to file a report of attorney ad 
litem with the court. The attorney ad litem is an 
advocate. If the attorney ad litem files a report, 
this may cause him to become a fact witness.  

Meet Proposed Ward: An attorney ad litem 
must interview the proposed ward within a rea
sonable time before the hearing. The attorney ad 
litem should discuss with the proposed ward the 
law and facts of the case, the proposed ward's 
legal options regarding disposition of the case, 
and the grounds on which the guardianship is 
sought. Tex. Prob. Code 647(a). The attorney 
ad litem should inform the proposed ward that 
he is entitled, on request, to a jury trial. See Tex.  
Prob. Code 685(b).  

Request and Review Medical History and 
Records: Before any hearings, the attorney ad 
litem must review the proposed ward's medical 
records detailing his history and current progno
sis. Tex. Prob. Code 647(b). Generally, the 
applicant's attorney will provide the attorney ad
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litem with copies of all the current pleadings and 

filings, as well as access to the proposed ward's 

relevant medical, psychological, and intellectual 

testing records. If the applicant's attorney does 

not provide the attorney ad litem with these, 

records, the attorney ad litem should promptly 

request them. If the records are not provided 

within a reasonable time, it is prudent for the 

attorney ad litem to apply to the court for an 
order directing the release of the records. See 

Tex. Prob. Code 646(a). Because of privacy 

guidelines, the order appointing the attorney ad 
litem should include language that authorizes 

the disclosure of protected health information 

("HIPAA" language). Alternatively, an authori
zation for release of protected health informa

tion or a motion to compel these records should 

be filed. See 45 C.F.R. 160.103, 164.508, 
164.512 regarding requirements under the 

Health Insurance Portability and Accountability 
Act (HIPAA). See also forms 6-20 through 6-23 
in this chapter. The attorney ad litem should ver

ify that, if needed, the physician's letter or cer

tificate supporting the guardianship is dated not 

earlier than the 120th day before the date of fil
ing of the application and is based on an exami

nation the physician performed not earlier than 

that same day. See Tex. Prob. Code 687(a). If 
the proposed ward is alleged to be mentally 
retarded, he must be examined by a physician or 

psychologist licensed in Texas or certified by 
the Texas Department of Aging and Disability 

Services to perform such examinations unless 
there is written documentation filed with the 

court that the proposed ward has been -examined 
according to the rules adopted by the Depart
ment not earlier than twenty-four months before 

the hearing. Tex. Prob. Code 687(c).  

Review Application and Court File: The 

attorney ad litem should review the court's file, 

including the application for guardianship filed 
with the court, to determine if the proposed ward 

was properly served, if the return has been on 

file ten days, and if notice to third parties has 

been properly given. See Tex. Prob. Code 633.

6.4:4 Nonstatutory Duties in 
Proceeding to Appoint 
Guardian 

In addition to the statutory duties, the attorney 

ad litem has other duties necessary to represent 

the interests of the proposed ward.  

Prepare and File Answer: The attorney ad 

litem should prepare and file an answer to the 

guardianship application. In most cases, it is suf
ficient to file a general denial. The burden of 
proof should be properly pleaded. See form 6-5 
in this chapter.  

Consider Requesting Security for Costs: If 
the guardianship proceeding appears frivolous, 

the attorney ad litem should consider filing a 

motion for security for costs under Tex. Prob.  

Code 622. See forms 6-8 and 6-9. The court 
may then order the applicant-contestant to post 

security for costs. If the party fails to comply 

with the court's order, the attorney ad litem may 
file a motion to dismiss for failure to post the 

required security. See forms 6-10 through 6-12.  
Case law seems to conflict with the statutory 
authority to order costs, because the applicant is 
not generally liable for the cost of bringing the 

guardianship. See Tex. Prob. Code 669; but 

see In re Mitchell, 342 S.W.3d 186 (Tex. App.-
El Paso 2011, no pet.) (discussing the limited 

circumstances in which the applicant may have 
costs assessed against him). See section 6.8:2 
below.  

Contact Proposed Ward's Physician: An 
attorney ad litem should contact the proposed 
ward's physician or other health-care provider if 

the basis of the proposed ward's incapacity is his 

physical or mental health.  

Consider Requesting Medical Examination: 
The applicant is required to obtain a letter or 

certificate from a Texas physician or, in some 
limited circumstances, a psychologist that meets 

the requirements of Texas Probate Code section 

687. The various Texas statutory probate courts
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now have a form that is approved in all these 
courts. See form 4-1 in this manual. If the attor
ney ad litem believes the medical information is 
inadequate or incorrect, he may seek either or 
both a court-ordered independent mental or 
physical examination. See Tex. Prob. Code 

687(b). See forms 6-6 and 6-7. Psychological 
testing can also be a useful tool to determine 
function, ability, and judgment of a proposed 
ward and may be authorized in conjunction with 
a mental examination.  

Verify Medical Disclosure: The attorney ad 
litem should determine whether the medical pro
fessional who examined the proposed ward 
either obtained the proposed ward's permission 
to release the ward's medical information or 
warned the proposed ward that he intended to 
disclose the results of the examination. Rule 
51 0(d)(4) of the Texas Rules of Evidence 
requires a "Miranda"-type warning advising the 
proposed ward that anything he may say to the 
professional is not confidential. This disclosure 
is necessary even if the exam is court-ordered.  
See Subia v. Texas Department of Human Ser
vices, 750 S.W.2d 827, 830-31 (Tex. App.-El 
Paso 1988, no writ). If proper disclosure has 
been given, the court may find that the discus
sions are not privileged, and the health-care pro
fessional may testify about them. See Dudley v.  
Statefor Dudley, 730 S.W.2d 51, 54 (Tex.  
App.-Houston [14th Dist.] 1987, no writ). But 
if the health-care professional fails to make this 
disclosure, the attorney ad litem may seek to 
exclude all of the professional's testimony.  

Meet and Confirm Age of Minor: If the pro
posed ward is alleged to be a minor, the attorney 
ad litem should confirm the minor's age and the 
need for an appointment of a guardian. The 
attorney ad litem should also meet the child and, 
if possible, examine the child's living condi
tions.  

Verify Applicant's Eligibility: The attorney 
ad litem should determine whether the person

seeking to be appointed guardian is appropriate 
and eligible, the extent and nature of the pro
posed ward's estate (this will also be useful in 
setting the bond), and whether the applicant 
owes money to or has been taking financial 
advantage of the proposed ward.  

Prepare for Hearing: The attorney ad litem 
should notify the proposed ward in advance of 
the position to be advocated in court and should 

prepare the proposed ward to testify, if neces

sary.  

Arrange for Proposed Ward to Attend 
Hearing: The proposed ward must attend any 
hearing to establish a guardianship unless the 
court determines that a personal appearance is 
not necessary. Tex. Prob. Code 685(a). Courts 
generally require the attorney ad litem to 
arrange for the proposed ward to attend the hear
ing. The attorney ad litem should make an initial 
determination whether the proposed ward is able 
to attend. If the proposed ward does not attend 
the hearing, the attorney ad litem should be pre
pared, either by personal knowledge or by call
ing the proposed ward's physician or other 
appropriate witnesses, to testify why the pro
posed ward's presence in the courtroom is not 
necessary. It is also appropriate to ask the treat
ing physician to address the ward's ability to 
attend a hearing in the doctor's letter or certifi
cate provided to the court.  

Methods to show that the proposed ward's pres
ence at a hearing would not be in his best inter
ests include the following: 

- A physician's letter or certificate stating the 
medical reasons why the proposed ward's 
presence is not advisable.  

- A written statement by the proposed ward 
expressing a desire not to appear.  

- A tape recording of the proposed ward's 

statement (with court permission).
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- A telephonic appearance (with court per

mission) if the proposed ward is physically 

unable to attend.  

- Testimony by the ad litem of the proposed 
ward's lack of desire or ability to attend.  

Closed Hearing: An attorney ad litem has a 
right to request that the courtroom be closed to 

the public at the hearing for appointment of a 

guardian. Tex. Prob. Code 685(a). Such a 
request is to protect the privacy of the proposed 

ward.  

6.4:5 Role of Attorney Ad Litem 
after Appointment of 
Guardian 

Duty to Defend Client's Rights: Generally, at 
the completion of the guardianship hearing, the 

attorney ad litem will request a discharge. See 

forms 6-13 and 6-14 in this chapter. The 
appointment of the attorney ad litem does not, 

however, always cease with the appointment of 
a guardian. Texas courts have held that the attor
ney ad litem has the duty to defend the rights of 

his involuntary client with the same vigor and 

astuteness the attorney would employ in the 
defense of clients who had expressly employed 

him for such a purpose. In certain cases, there
fore, an attorney ad litem may be called on to 

represent his client on appeal and should do so 

when it is in the ward's interest. See Executors 
of Tartt's Estate v. Harpold, 531 S.W.2d 696, 
698 (Tex. Civ. App.-Houston [14th Dist.] 
1975, writ ref'd n.r.e.). If the attorney ad litem 

deems it appropriate, he should exhaust all rem
edies available, including appealing a finding of 

incapacity.  

Guardian Purchasing Guardianship Assets: 
If a guardian seeks to purchase property from 

the ward's estate, the court must appoint an 

attorney ad litem to represent the ward in the 
proposed sale. See Tex. Prob. Code 831(c).  
The attorney ad litem should review the applica
tion relating to the sale and other information as

necessary to determine if the sale is fair and in 
the ward's best interests.  

Final Settlement of Ward's Estate: As listed 
in section 745 of the Texas Probate Code, sev
eral events or circumstances will trigger the 
closing of a guardianship. See Tex. Prob. Code 

745. If appropriate, the court may appoint an 
attorney ad litem to represent the ward or the 
ward's estate in matters relating to a guardian's 
account for final settlement. See Tex. Prob.  
Code 745(d), 755. See form 6-15.

6.5 Guardian Ad Litem

6.5:1 Purpose and Function 

A guardian ad litem is a person appointed by the 
court to represent the best interests of a ward or 

proposed ward in a guardianship proceeding.  

Tex. Prob. Code 601(12). In practice, a guard
ian ad litem is essentially a fact finder who 

assists the court in determining what is in the 
ward's or proposed ward's best interests. A 

guardian ad litem takes on the role of an officer 

of the court, rather than the role of the proposed 

ward's attorney. In this role, he can make recom

mendations based on what he perceives to be in 
the proposed ward's best interests, rather than 

having to advocate any party's particular posi

tion.  

Section 681(4) of the Probate Code also pro

vides for the appointment of a guardian ad litem 

where the court determines that (1) the person 

who has applied to be appointed guardian is also 
a party to a lawsuit concerning or affecting the 

proposed ward's welfare and (2) the appoint

ment of a guardian ad litem to represent the best 

interests of the proposed ward throughout the 

litigation will not be in conflict. See Tex. Prob.  

Code 681(4). The guardian ad litem shall pro
tect the incapacitated person in a manner that 

will enable the court to determine what action 

will be in the best interests of the incapacitated 

person. See Tex. Prob. Code 645.

STATE BAR OF TEXAS

6.4

6-6



Guardians and Attorneys Ad Litem

6.5:2 Appointment 

The court has discretion to appoint a guardian ad 
litem to represent the best interests of an inca
pacitated person in a guardianship proceeding.  
See Tex. Prob. Code 645(a). In the interest of 
judicial economy, the court may instead appoint 
an attorney ad litem under Code section 646 to 
serve also as the guardian ad item. Tex. Prob.  
Code 645(e). However, if an attorney is 
appointed as both an attorney ad litem and a 
guardian ad litem before a guardian has been 
appointed, he may be faced with an inherent 
conflict of interest.  

If the appointment would be in the best interests 
of the proposed ward, the court may also appoint 
a guardian ad litem if the court determines that 
the person who has applied to be appointed 
guardian is a party to a lawsuit concerning or 
affecting the welfare of the proposed ward. See 
Roark v. Mother Frances Hospital, 862 S.W.2d 
643, 647 (Tex. App.-Tyler 1993, writ denied) 
(guardian ad litem required to participate in case 
to extent necessary to protect ward).  

Procedure for Appointment: Any party, 
including the attorney ad litem, may seek the 
appointment of a guardian ad litem. The court 
may also appoint a guardian ad litem on its own 
motion. The court will appoint a guardian ad 
litem if it determines that the appointment could 
be beneficial to the court or the proposed ward.  
The court will generally enter an order setting 
forth the scope of the guardian ad litem's duties 
in the proceeding. See form 6-16 in this chapter.  

Certification Requirements: A court may 
appoint any person as guardian ad litem for a 
proposed ward. Unlike an attorney ad litem, a 
guardian ad litem is not subject to any certifica
tion requirements.  

Term of Appointment: The term of appoint
ment of a guardian ad litem expires, without a 
court order, on the date the court either appoints 
a guardian or denies application for appointment

of a guardian, unless the court determines that 
continued appointment of the guardian ad litem 
would be in the ward's best interest. Tex. Prob.  
Code 645(f).  

6.5:3 Statutory Duties in 
Proceeding to Appoint 
Guardian 

A guardian ad litem is appointed to represent the 
interests of the proposed ward. Tex. Prob. Code 

645(a). A guardian ad litem's sole statutory 
duty is to protect, rather than to advocate, to 
"enable the court to determine what action will 
be in the best interests of the incapacitated per
son." Tex. Prob. Code 645(c).  

6.5:4 Nonstatutory Duties in 
Proceeding to Appoint 
Guardian 

Because limited statutory guidance exists, a 
guardian ad litem must rely on common sense, 
experience, and case law while carrying out his 
duties. Some of the more common actions are 
discussed below; however, this should not be 
seen as an all-inclusive list.  

Meet Proposed Ward: The guardian ad litem 
should always meet the proposed ward and the 
applicant. By meeting the proposed ward, the 
guardian ad litem gains first-hand knowledge of 
the proposed ward's abilities and potential inca
pacities and is able to verify the environment in 
which the proposed ward is residing pending 
appointment of a guardian. If the visit raises 
concerns about the proposed ward's living envi
ronment or safety, the guardian ad litem may 
promptly act to protect the proposed ward. For 
example, if he believes the proposed ward is in 
imminent danger, a guardian ad litem may seek 
the appointment of a temporary guardian or may 
seek his own appointment as guardian.  

Meet Applicant and Verify Eligibility: The 
guardian ad litem should interview the applicant
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before the hearing to determine whether the per

son seeking to be appointed guardian is quali

fied and eligible. The guardian ad litem should 
also determine the extent and nature of the 

ward's estate. Additionally, the guardian ad 

litem should verify that the applicant seeking 

appointment does not have an interest adverse to 

the proposed ward and is not otherwise disquali

fied to serve (that is, whether the applicant owes 

money to or has been taking financial advantage 

of the proposed ward). See Tex. Prob. Code 

642, 681. This meeting also allows the guard

ian ad litem to verify that the applicant under

stands the duties and responsibilities of a 

guardian and has the requisite education and 

experience-or competent counsel to assist the 

applicant-to meet these duties and responsibil

ities.  

Request and Review Medical History and 

Records: Like an attorney ad litem, the guard

ian ad litem should promptly request and review 

the proposed ward's medical records. These .  

records provide information about the proposed 

ward's medical history and current prognosis 

that will be necessary for the guardian ad litem 
to make appropriate recommendations to the 

court. Because of privacy guidelines, the order 

appointing the guardian ad litem should include 

language that authorizes the disclosure of pro

tected health information ("HIPAA" language).  
Alternatively, an authorization for release of 

protected health information or a motion to 

compel these records should be filed. See 45 

C.F.R. 160.103, 164.508, 164.512 regarding 
requirements under the Health Insurance Porta

bility and Accountability Act (HIPAA). See also 
forms 6-20 through 6-23 in this chapter.  

Contact Proposed Ward's Physician: If 
there is a question as to capacity, the guardian ad 

litem may contact the proposed ward's physi

cian or other care provider to determine the 

extent of a proposed ward's incapacity.

Review Application and Court File: The 
guardian ad litem, like the attorney ad litem, 

should promptly review the court's file.  

Prepare and File Notice of Appearance: 
The guardian ad litem commonly files a notice 

of appearance in the guardianship proceeding. It 

is not necessary to file an answer because the 

guardian ad litem is not an attorney in the pro

ceeding.  

Consider Requesting Medical 
Examination: If the guardian ad litem 

believes the medical information is inadequate 

or incorrect, he may seek either or both a court

ordered independent mental or physical exami

nation. See Tex. Prob. Code 687(b).  

Prepare and File Motion in Limine: If the 

guardian ad litem determines that an applicant 

may have an interest adverse to the proposed 

ward or may be disqualified to serve, the guard

ian ad litem may prepare and file a motion in 

limine with the court and seek a ruling on the 

motion. The motion in limine brings the issue of 

the applicant's standing and disqualification to 

the attention of the court. Tex. Prob. Code 

642(b), (c). See form 10-4 in this manual.  

Prepare and File Application for 

Guardianship: In certain cases, the guardian 

ad litem may need to prepare and file his own 

application for guardianship. For example, the 

guardian ad litem may have been appointed ini

tially in a temporary guardianship proceeding, 

and no party has moved to appoint a permanent 

guardian: Alternatively, the guardian ad litem 

may have filed a motion in limine against the 

applicant. If the guardian ad litem is successful, 

the applicant's pleadings will be stricken from 

the record regardless of whether a guardianship 

is required. In these cases, the guardian ad litem 

should consider filing his own application to 

appoint a guardian if he determines the appoint

ment is in the proposed ward's best interests.
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Determine Preference of Proposed Ward: 
The guardian ad litem should determine the pro
posed ward's preference of a guardian. How
ever, the guardian ad litem is under no duty to 
recommend the person selected by the proposed 
ward, if it is not in the proposed ward's best 
interests or if the proposed guardian is ineligible 
to serve.  

Prepare and File Report of Findings and 
Recommendations: Most courts request or 
require that a guardian ad litem file a report set
ting forth findings and recommendations. The 
report will generally provide the court the fol
lowing information

1. a brief factual overview of the pro
posed ward's personal and financial 
situation and relevant family history; 

2. information regarding the applicant's 

eligibility; 

3. facts and information advising the 
court of the need for a guardianship, 
including any additional medical or 
personal information regarding the 
proposed ward's capacity or incapac

ity; 

4. the proposed ward's preference of a 

guardian, if known; 

5. any other information obtained by the 
guardian ad litem that may assist the 
court in reviewing the application for 

guardianship; and 

6. the guardian ad litem's recommenda
tions on whether a guardian is 
required and, if so, who should be 
appointed and the scope of the guard
ian's powers.  

Prepare for and Attend Hearing or 
Trial: The guardian ad litem, like the attorney 
ad litem, should prepare for and attend the hear
ing or trial.

6.5:5 Pending Litigation Involving 
Ward and Guardian 

The court may appoint, a guardian ad litem for 
the ward if the guardian is a party to a lawsuit 
concerning or affecting the welfare of the ward.  
Generally, the guardian ad litem will represent 
the interest of the ward throughout the litigation.  
Such an appointment is similar to the provision 
for appointment of a guardian ad litem under 
rule 173 of the Texas Rules of Civil Procedure.  
See Tex. R. Civ. P. 173. Accordingly, the guard
ian ad litem should be familiar with the statutory 
and case law relevant to the pending lawsuit. If 
the lawsuit involves personal injury, wrongful 
death, or survivorship claims, the guardian ad 
litem should be competent in these areas and 
should have sufficient knowledge to structure a 
possible settlement that is in the ward's best 
interests.  

6.5:6 Tax-Motivated Gifts 

On the filing of an application by the guardian to 
make tax-motivated gifts, the court may appoint 
a guardian ad litem for the ward or any other 
interested person. Tex. Prob. Code 865(c). The 
guardian ad litem should review the application 
to determine if the gifts are appropriate, consid
ering the ward's financial situation, the assets 
sought to be gifted, the effect of the gift on the 
ward's current and future cash flow if posting on 
the application has occurred, the ward's prior 
pattern of giving, and the investment plan 
required to be filed under section 865 of the Pro
bate Code. If available, the guardian ad litem 
may also review the ward's will to determine if 
the gifting would adeem any gifts under the 
ward's will in a manner inconsistent with its cur
rent terms. See part VII. in chapter 8 of this 
manual for more information on tax-motivated 
gifts.
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Removal of Ad Litem

The court has the discretion to appoint or 
replace a guardian ad litem. Urbish v. 127th 
JudicialDistrict Court, 708 S.W.2d 429, 431-32 
(Tex. 1986). A court, on its own motion, may 
remove and replace an attorney ad litem on 
proper notice and hearing. Further, any party 
may move for the removal of the attorney ad 
litem and, on proper notice and hearing, seek an 
order of removal. See Coleson v. Bethan, 931 
S.W.2d. 706, 712 (Tex. App.-Fort Worth 1996, 
no writ).  

An ad litem's appointment will usually termi
nate on the conclusion of the matter that resulted 
in the appointment. If the ad litem was 
appointed in a proceeding to establish a guard
ianship, the court will usually discharge the ad 
litem on the conclusion of the hearing or trial on 
the guardianship application. If an ad litem is 
appointed to review a pending application or 
cure a conflict between the guardian and ward, 
the ad litem will be discharged after the court 
considers the application or the litigation giving 
rise to the conflict is settled. Preferably, the 
court should enter an order discharging the ad 
litem. See forms 6-13 and 6-14 in this chapter.  
See also form 6-17 for an order vacating the 
appointment of an attorney ad litem.

6.7 Liability of Ad Litem

An attorney ad litem is a legal advocate for the 
ward or proposed ward. Thus, the attorney ad 
litem owes the same duty and professional 
responsibility to the ward or proposed ward as 
he would to any other client. Just as in any other 
case, a breach of these duties and responsibili
ties can give rise to an action for legal malprac
tice.  

In contrast, a guardian ad litem is not an attorney 
(although attorneys are not precluded from 
being appointed as guardians ad litem). A guard
ian ad litem's liability, if any, is predicated on

the nature of the order of appointment and the 

duties and responsibilities imposed by the court.  

If the order of appointment contemplates that 

the guardian ad litem act as an extension of the 

court, the appointee is immune from liability for 

actions taken within the scope of the appoint

ment. See Delcourt v. Silverman, 919 S.W.2d 
777, 786 (Tex. App.-Houston [14th Dist.] 
1996, writ denied) (guardian ad litem entitled to 

absolute judicial immunity when acting as arm 

of court). The immunity is premised on the need 

for the guardian ad litem to be free to act and 

make impartial recommendations to the court 

without fear of a potential lawsuit.  

On the other hand, depending on the duties 

imposed by the court in the order appointing the 

guardian ad litem, there may be liability for civil 

damages for breach of those duties. See Byrd v.  

Woodruff, 891 S.W.2d 689 (Tex. App.-Dallas 
1994, writ dism'd by agr.) (guardian ad litem 

appointed under rule 173 liable for breach of 

duty as minor's personal representative in settle

ment proceedings). In Byrd, the court addressed 

these issues, and a careful reading by any attor

ney considering acting as an ad litem is highly 

recommended. In short, the court found that (1) 
a guardian ad litem's role establishes a fiduciary 

relationship with the ward, (2) a guardian ad 

litem is not an agent of the court and therefore is 

not granted judicial immunity, and (3) no 

attorney-client relationship exists between a 

guardian ad litem and a ward. Byrd, 891 S.W.2d 
at 708-11; see also Roark v. Mother Frances 

Hospital, 862 S.W.2d 643, 647 (Tex. App.
Tyler 1993, writ denied) (recognizing the differ
ent roles between a guardian ad litem and an 
attorney and-affirming trial court's refusal to 

award any fees to guardian ad litem based on his 

performance of duties as plaintiff's attorney).  

A guardian ad litem is immune from liability if 

he is appointed to represent the interest of an 

incapacitated person in a guardianship proceed

ing involving the creation, modification, or ter

mination of a guardianship. Note, however,
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there can be civil damages arising from a recom
mendation or an opinion given in the capacity of 
guardian ad litem if it is (1) willfully wrongful, 
(2) given with conscious indifference or reckless 
disregard to the safety of another, (3) given in 
bad faith or with malice, or (4) grossly negli
gent. Tex. Prob. Code 645A.

6.8 Basis of Fees for Ad Litem

Section 665A of the Probate Code addresses the 
payment of professional services and provides 
that: 

The court shall order the payment of 
a fee set by the court as compensation 
to the attorneys, mental health pro
fessionals, and interpreters appointed 
under this chapter, as applicable, to 
be taxed as costs in the case. If after 
examining the proposed ward's assets 
the court determines the proposed 
ward is unable to pay for services 
provided by an attorney, a mental 
health professional, or an interpreter 
appointed under this chapter, as 
applicable, the county is responsible 
for the cost of those services.  

Tex. Prob. Code 665A; see also Tex. Prob.  
Code 622.  

An attorney ad litem's fee is generally based on 
the time expended in representing the ward or 
proposed ward. A guardian ad litem's fee is 
based on the time expended in carrying out his 
duties. In either case, the fees and expenses are 
subject to court approval. Therefore, the ad 
litem must keep accurate records of the time 
expended in the case to be able to prove up rea
sonable and necessary fees and expenses. For ad 
litems appointed in counties that have issued fee 
standards, the ad litem should be familiar with 
the applicable standards adopted by that county.  
For example, Harris County probate courts 
adopted the Standards for Court Approval of

Attorney Fee Petitions, which may be found 
online at www.co.harris.tx.us/probate/ 
attorneyfees.aspx.  

An ad litem determined by the court to have 
exceeded his role will not be paid for unautho
rized work. Roark v. Mother Frances Hospital, 
862 S.W.2d 643, 647 (Tex. App.-Tyler 1993, 
writ denied). For example, a guardian ad litem 
who takes on the role of the ward's attorney is 
not entitled to compensation for services ren
dered as an attorney. Dawson v. Garcia, 666 
S.W.2d 254, 265 (Tex. App.-Dallas 1984, no 
writ). The trial court has broad discretion in 
determining a proper fee. On appeal, the stan
dard of review is abuse of discretion. Valley 
Coca-Cola Bottling Co. v. Molina, 818 S.W.2d 
146, 148 (Tex. App.-Corpus Christi 1991, writ 
denied). An award of $100,000 to a guardian ad 
litem as a contingency fee was an abuse of dis
cretion. Tex-Pack Express v. Martin, 80 S.W.3d 
666, 668 (Tex. App.-Tyler 2002, no pet.). The 
factors the appellate court discussed were

1. the time and labor required, the nov
elty and difficulty of the questions 
involved, and the skill required to per
form the legal service properly; 

2. the likelihood that the acceptance of 
the particular employment will pre
clude other employment by the law

yer; 

3. the fee customarily charged in the 
locality for similar legal services; 

4. the amount involved and the results 
obtained; 

5. the time limitations imposed by the 
client or by the circumstances; 

6. the nature and length of the profes
sional relationship with the client; 

7. the experience, reputation, and ability 
of the lawyer or lawyers performing 
the services; and
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8. whether the fee is fixed or contingent 

on results obtained or uncertainty of 

collection before the legal services 

have been rendered.  

See forms 6-18 and 6-19 in this chapter.  

6.8:1 Source of Payment 

An ad litem's fees are costs of court. The court 

will typically order the fees to be paid from the 

ward's or proposed ward's estate. If, however, 

the court determines that the estate is insuffi

cient to pay, the court may order the county to 

pay the cost of the ad litem's services in a guard

ianship proceeding. Tex. Prob. Code 669.  

6.8:2 Security for Costs 

Either the clerk of the court or the attorney ad 

litem may seek to have the applicant for guard

ianship post security to cover the probable costs 

of the guardianship proceeding. See Tex. Prob.  

Code 622(b). While these motions are not rou

tinely filed, an attorney ad litem may want to 

seek security if it appears that an application or 

contest is frivolous. This will force the applicant 

to consider whether he wants to proceed or to 

nonsuit the application or contest. The security 

for costs may not actually be effective, however, 

in light of recent decisions affirming that the 

ward's estate has the liability for the proceed

ings generally. Tex. Prob. Code 669. See also 

In re Guardianship ofSoberanes, 100 S.W.3d 

405, 408 (Tex. App.-San Antonio 2002, no 
pet.); Overman v. Baker, 26 S.W.3d 506, 512-13 
(Tex. App.-Tyler 2000, no pet.).

6.9 Duty to Report Abuse, 
Neglect, or Exploitation of 
Elderly or Disabled Person

A person who becomes aware of any specific 
acts of abuse, neglect, or exploitation of an eld-

erly (age sixty-five or older) or disabled person 

must report certain information to the Texas 

Department of Family and Protective Services 

or other appropriate agency. See Tex. Hum. Res.  

Code 48.002(a)(1), 48.05 1(a), (b). Reports 
may be made at any time to the Department of 

Family and Protective Services on a 24-hour 

toll-free number, 1-800-252-5400, or at the 

Department's secure Web site, www 

.txabusehotline.org. Complaints about a nurs

ing home or similar facility may be made to the 

Texas Department of Aging and Disability Ser

vices at 1-800-458-9858.  

The duty imposed to report applies without 

exception to a person whose knowledge con

cerning possible abuse, neglect, or exploitation 

is obtained during the scope of the person's 

employment or whose professional communica

tions are generally confidential, including an 

attorney, clergy member, medical practitioner, 

social worker, and mental health professional.  

Tex. Hum. Res. Code 48.05 1(c). Thus the duty 
to report extends to an attorney ad litem, guard

ian ad litem, employee of the ward's 867 trust, 

and so forth.  

The required report may be made orally or in 

writing and must include the name, age, and 

address of the elderly or disabled person; the 

name and address of any person responsible for 

the elderly or disabled person's care; the nature 

and extent of the elderly or disabled person's 

condition; the basis of the reporter's knowledge; 

and any other relevant information. Tex. Hum.  

Res. Code 48.051(d).  

Failure to report the abuse, neglect, or exploita

tion is generally a Class A misdemeanor, and 

knowingly or intentionally reporting informa

tion known to be false or unfounded is a Class B 

misdemeanor. Tex. Hum. Res. Code 48.052, 

48.053.
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6.10 Duty to Report Abuse or 
Neglect of Child

A person who has cause to believe that a child's 
physical or mental health or welfare has been 
adversely affected by abuse or neglect by any 
person must immediately report certain informa
tion to the Texas Department of Family and Pro
tective Services or other appropriate agency. See 
Tex. Fam. Code 261.101(a), 261.103.  
Reports may be made at any time to the Depart
ment of Family and Protective Services on a 24
hour toll-free number, 1-800-252-5400, or at the 
Department's secure Web site, www 
.txabusehotline.org.  

The duty to report applies without exception to 
an individual whose personal communications 
may otherwise be privileged, including an attor-

ney, a member of the clergy, a medical practitio
ner, a social worker, a mental health 
professional, and an employee of a clinic or 
health-care facility that provides reproductive 
services. See Tex. Fam. Code 261.101(c). Spe
cial provisions relate to professionals. See Tex.  
Fam. Code 261.101(b). Thus the duty to report 
extends to an attorney ad litem, guardian ad 
litem, employee of the ward's 867 trust, and so 
forth.  

The report must include, if known, the name and 
address of the child; the name and address of the 
person responsible for the child's care, custody, 
or welfare; and any other pertinent information 
about the abuse or neglect. Tex. Fam. Code 
.261.104. Penalties are prescribed for failure to 

report and for reporting falsely. See Tex. Fam.  
Code 261.107, 261.109.
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Motion for Appointment of Attorney Ad Litem (Tex. Prob. Code 646(a))

Form 6-1 

[Caption. See 3 of the Introduction in this manual.] 

Motion for Appointment of Attorney Ad Litem 
(Tex. Prob. Code 646(a)) 

This Motion for Appointment of Attorney Ad Litem in accordance with section 646(a) 

of the Texas Probate Code is brought by [name of movant], Movant, who shows in support: 

1. An application for the appointment of a permanent guardian of the [person/estate/ 

person and estate] of [name of proposed ward], Proposed Ward, is currently pending before 

this Court.  

2. It is in the interest of Proposed Ward for the Court to appoint an attorney ad litem 

to represent and advocate the interests of Proposed Ward in these guardianship proceedings.  

Movant prays that the Court grant this Motion for Appointment of Attorney Ad Litem 

in accordance with section 646(a) of the Texas Probate Code to represent and advocate the 

interests of Proposed Ward in connection with the pending application for permanent guard

ianship.  

Respectfuilly submitted, 

[Name] 
Attorney for Movant 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]
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Motion for Appointment of Attorney Ad Litem (Tex. Prob. Code 646(a))

Notice of Hearing

The above motion is set for hearing on _at -_ __.M.  

in [designation and location of court].  

SIGNED on 

Judge or Clerk 

Certificate of Service 

I certify that in accordance with'the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]
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Order Appointing Attorney Ad Litem (Tex. Prob. Code 646(a))

Form 6-2 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Attorney Ad Litem 
(Tex. Prob. Code 646(a)) 

On [date] the Court considered [name of movant]'s Motion for Appointment of Attor

ney Ad Litem in accordance with section 646(a) of the Texas Probate Code. The Court finds 

that it is in the interest of [name of proposed ward], Proposed Ward, that an attorney ad litem 

be appointed to represent the interests of Proposed Ward in these proceedings.  

The Court appoints [name of attorney], an attorney licensed to practice before this 

Court and certified by the State Bar of Texas, as attorney ad litem to advocate the interests of 

Proposed Ward before the Court in these guardianship proceedings.  

IT IS ORDERED that [name of attorney], as attorney ad litem, be entitled to reasonable 

compensation for [his/her] services, to be set by the Court and taxed as a part of the costs of 

these proceedings, and ordered paid in accordance with the applicable law.  

IT IS FURTHER ORDERED that, pursuant to Texas Probate Code sections 646(a) and 

647(b) and pursuant to HIPAA Regulations (45 C.F.R. section 164.512(e)(1)(i)), the above 

attorney ad litem is authorized and entitled to review and besupplied with copies of all certif

icates of current physical, medical, and intellectual examinations and have access to all of 

[name of proposed ward]'s relevant medical, psychological, and intellectual testing records.  

This means that a health-care organization or physician presented with this order shall give 

the attorney ad litem complete access to [name of proposed ward]'s protected health informa

tion. The attorney ad litem is further authorized to discuss with the physician or health-care 

provider any matters relating to [name of proposed ward]'s health-care records and [name of 

proposed ward]'s care, treatment, diagnosis, and needs.
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Order Appointing Attorney Ad Litem (Tex. Prob. Code 646(a))

IT IS FURTHER ORDERED that [name of attorney] be given access to all of [name of 

proposed ward]'s relevant financial, medical, psychological, and intellectual testing records.  

SIGNED on

JUDGE PRESIDING 

APPROVED AS TO FORM:

By
Attorney for Movant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Motion for Appointment of Attorney Ad Litem (Tex. Prob. Code 755)

Form 6-3 

[Caption. See 3 of the Introduction in this manual.] 

Motion for Appointment of Attorney Ad Litem 
(Tex. Prob. Code 755) 

This Motion for Appointment of Attorney Ad Litem in accordance with section 755 of 

the Texas Probate Code is brought by [name of movant], Movant, who shows in support: 

1. [Name of guardian] has filed a final account with the Court.  

Select one of the following.  

2. [Name of ward], Ward, died on [date], and no executor or administrator has been 

appointed for Ward's estate.  

Or 

2. [Name of ward], Ward, is a nonresident of the state of Texas and therefore requires 

representation before the Court on this final account.  

Or 

2. The residence of [name of ward], Ward, is unknown and representation before the 

Court on the final account is required to protect [his/her] interests.  

Continue with the following.  

3. Based on the foregoing facts, in accordance with section 755 of the Texas Probate 

Code, the appointment of an attorney ad litem is needed to represent Ward's interests in con

nection with the final settlement of the guardianship.  

Movant prays that the Court grant this Motion for Appointment of Attorney Ad Litem 

in accordance with section 755 of the Texas Probate Code to represent Ward's interests in the 

final settlement of the guardianship.
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Respectfully submitted,

[Name] 

Attorney for Movant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Order Appointing Attorney Ad Litem (Tex. Prob. Code 755)

Form 6-4 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Attorney Ad Litem 
(Tex. Prob. Code 755) 

On [date] the Court considered the Motion for Appointment of Attorney Ad Litem in 

accordance with section 755 of the Texas Probate Code, and the Court finds as follows: 

1. The final account of [name of guardian] has been filed in this case.  

Select one of the following.  

2. [Name of ward], Ward, died on [date], and no executor or administrator has been 

appointed for Ward's estate.  

Or 

2. [Name of ward], Ward, is a nonresident of the state of Texas and therefore requires 

representation before the Court on this final account.  

Or 

2. The residence of [name of ward], Ward, is unknown and representation before the 

Court on the final account is required to protect [his/her] interests.  

Continue with the following.  

3. The appointment of an attorney ad litem to represent Ward's interests in connec

tion with the final settlement of the guardianship is required under section 755 of the Texas 

Probate Code.  

IT IS ORDERED that [name of attorney ad litem] is hereby appointed attorney ad litem 

to represent the interests of [name of ward] in the final settlement of the guardianship.
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IT IS FURTHER ORDERED that [name of attorney ad litem]'s duties include examin

ing the final account and records of [name of guardian], determining the person or persons 

entitled to receive the remaining estate, making objections and filing written pleadings if nec

essary, and taking such other steps to protect the interests of [name of ward] as are deemed 

necessary, and reporting to the Court whether the final account is true and correct.  

IT IS FURTHER ORDERED that [name of attorney ad litem] be allowed a reasonable 

fee, and expenses for [his/her] services are to be paid out of [name of ward]'s estate, subject to 

approval of this Court.  

SIGNED on

JUDGE PRESIDING 

APPROVED AS TO FORM:

By
[Name] 

Attorney for Movant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Form 6-5 

[Caption. See 3 of the Introduction in this manual.] 

Original Answer of Attorney Ad Litem 

This original answer is filed by [name of attorney ad litem], Attorney Ad Litem, as 

attorney ad litem for [name of proposed ward], Proposed Ward.  

1. Attorney Ad Litem on behalf of Proposed Ward enters a general denial and 

reserves the right to amend or supplement this answer.  

2. Attorney Ad Litem respectfully requests that the Court and jury require [name of 

applicant] to prove [his/her] claims, charges, and allegations in accordance with the applicable 

law as is required by the constitution and laws of the state of Texas.  

3. Attorney Ad Litem respectfully requests that [his/her] fees and expenses be taxed 

as part of the costs in this proceeding and ordered paid in accordance with the applicable law.  

Attorney Ad Litem prays that Applicant take nothing by reason of [his/her] application 

filed herein and for such other and further relief to which Attorney Ad Litem may show 

[himself/herself] justly entitled. Attorney Ad Litem requests a judgment for reasonable ad 

litem fees.  

Respectfully submitted, 

[Name] 

Attorney Ad Litem 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]
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Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]
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Motion for Examination

Form 6-6 

This application may be modified for use under Tex. Health & Safety Code 574.0 10 to obtain exam
ination of a proposed patient in a court-ordered mental-health application.  

[Caption. See 3 of the Introduction in this manual.] 

Motion for Examination 

This Motion for Examination under rule 204 of the Texas Rules of Civil Procedure and 

section 687 of the Texas Probate Code is filed by [name of attorney ad litem], Attorney Ad 

Litem, as attorney ad litem for [name of [ward/proposed ward]], [Ward/Proposed Ward], who 

shows in support: 

1. Attorney Ad Litem believes [Ward/Proposed Ward] should be evaluated by [name 

of examiner], [an independent medical doctor/a psychiatrist/a psychologist], for the purpose of 

determining the [degree of physical incapacity/mental condition/degree of mental retardation] 

of [Ward/Proposed Ward] and the prognosis.  

2. Good cause is shown for an examination of [Ward/Proposed Ward] because [his/ 

her] [degree of physical incapacity/mental condition/degree of mental retardation] is in con

troversy in this proceeding.  

3. Attorney Ad Litem moves that the Court designate the time, place, manner, condi

tions, and scope of the examination to be conducted by [name of examiner].  

4. Attorney Ad Litem requests that [he/she] be provided with a copy of thefindings 

of the examination.
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5. Attorney Ad Litem requests that [the costs of the examination be paid out of the 

assets of [Ward's/Proposed Ward's] estate/[county] County, Texas, be responsible for pay

ment of such costs under section 665A of the Texas Probate Code].  

[Name], Attorney Ad Litem, prays that the Court order [Ward/Proposed Ward] to 

appear before [name of examiner] for the purpose of undergoing a [medical/mental] examina

tion in accordance with rule 204 of the Texas Rules of Civil Procedure and section 687 of the 

Texas Probate Code to determine the [degree of physical incapacity/mental condition/degree 

of mental retardation] and that a written report be filed with the Court and provided to Attor

ney Ad Litem and that the costs of such examination be ordered paid as deemed proper by the 

Court.  

Respectfully submitted, 

[Name] 

Attorney Ad Litem 

State Bar No.: 
[Aidress] 
[Telephone] 

[Telecopier] 

Notice of Hearing 

The above motion is set for hearing on at _.M.  

in [designation and location of court].  

SIGNED on 

Judge or Clerk
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Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]
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[Reserved]
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Form 6-7 

[Caption. See 3 of the Introduction in this manual.] 

Order for Examination 

On [date] the Court considered the Motion for Examination under rule 204 of the Texas 

Rules of Civil Procedure and section 687 of the Texas Probate Code of [name of attorney ad 

litem], as attorney ad litem for [name of [ward/proposed ward]], [Ward/Proposed Ward], and 

the Court after hearing the evidence and having considered the motion and the applicable law 

finds that at least four days' notice of this hearing was given to [Ward/Proposed Ward] and 

that good cause has been shown for the granting of the motion in that the [physical incapacity/ 

mental condition] of [Ward/Proposed Ward] has been put in issue.  

IT IS ORDERED that [name of psychologist] is hereby appointed to make a neuropsy

chological evaluation of [name of [ward/proposed ward]] as to [his/her] mental status and that 

such psychologist should render [his/her] conclusions and recommendations in a written 

report to [name of appointed physician] within [specify time frame].  

IT IS FURTHER ORDERED that [name of appointed physician] is hereby appointed to 

[review the results of the neuropsychological evaluation and] make an examination of [name 

of [ward/proposed ward]] as to the [degree of physical incapacity/mental condition/degree of 

mental retardation] and render a written report of [his/her] findings to be filed with the Court 

and that copies are to be provided to [name of attorney ad litem and all counsel of record].  

IT IS FURTHER ORDERED that the medical examination take place on or before 

[date] and that the cost of the examination[s] and report[s] be paid [out of the assets of [name 

of [ward/proposed ward]]'s estate/by [county] County, Texas, in accordance with section 

665A of the Texas Probate Code].
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SIGNED on

JUDGE PRESIDING
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Motion for Security for Costs

Form 6-8 

[Caption. See 3 of the Introduction in this manual.] 

Motion for Security for Costs 

This Motion for Security for Costs is brought by [name of movant], Attorney Ad Litem, 

who shows in support: 

1. [Name of movant] was appointed as attorney ad litem on [date].  

2. [His/Her] fees and expenses in this proceeding are an item of court costs to be 

taxed as part of this proceeding at the discretion of the Court as a matter of law. The fees and 

expenses are expected to be $[amount].  

3. [Name of party], [Applicant/Plaintiff], has not given sufficient security for costs.  

4. In accordance with section 622 of the Texas Probate Code and rule 143 of the 

Texas Rules of Civil Procedure, Attorney Ad Litem requests that [Applicant/Plaintiff] be 

ordered to give security for costs.  

Attorney Ad Litem requests that the Court set this Motion for Security for Costs for 

hearing and on hearing require [Applicant/Plaintiff] to give security for costs in accordance 

with section 622 of the Texas Probate Code and rule 143 of the Texas Rules of Civil Proce

dure.
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Respectfully submitted, 

[Name] 

Attorney Ad Litem 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

Notice of Hearing 

The above motion is set for hearing on at __.M.  

in [designation and location of court].  

SIGNED on 

Judge or Clerk 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney]
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Form 6-9 

[Caption. See 3 of the Introduction in this manual.] 

Order for Security for Costs 

On [date] the Court considered the Motion for Security for Costs filed by [name of 

attorney ad litem] to require that [name of party], [Applicant/Plaintiff], give [additional] secu

rity for costs under section 622 of the Texas Probate Code and rule 143 of the Texas Rules of 

Civil Procedure. The Court finds that [Applicant/Plaintiff] has had due notice of the motion 

and has not given [additional] security for costs to cover the fees and expenses of the attorney 

ad litem in these proceedings as required by law. The Court finds that the motion should be 

granted.  

IT IS ORDERED that [name of party] is hereby ordered to give [additional] security for 

costs in accordance with Texas Probate Code section 622 and rule 143 of the Texas Rules of 

Civil Procedure in the amount of $[amount], which is to be deposited with the clerk of this 

Court within twenty days of notice of entry of this order as required by law.  

SIGNED on

JUDGE PRESIDING
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[Reserved]
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Motion to Dismiss Action for Failure to Give Security for Costs

Form 6-10 

[Caption. See 3 of the Introduction in this manual.] 

Motion to Dismiss Action for Failure to Give Security for Costs 

This Motion to Dismiss Action for Failure to Give Security for Costs is brought by 

[name of movant], Movant, as attorney ad litem, who shows in support: 

1. [Name of party], [Applicant/Plaintiff], has failed to give security for costs within 

twenty days after notice of entry of the order directing [Applicant/Plaintiff] to give security 

for costs had been served on [him/her].  

2. Further information in support of this motion is included in the attached affidavit.  

3. Movant prays that the action filed by [Applicant/Plaintiff] be dismissed by this 

Court for failing to comply with the Court's order to give security for costs.  

Respectfully submitted, 

[Name] 
Attorney Ad Litem 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Notice of Hearing 

The above motion is set for hearing on at .M.  

in [designation and location of court].
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Motion to Dismiss Action for Failure to Give Security for Costs

SIGNED on 

Judge or Clerk 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion to Dismiss Action for Failure to Give Security 

for Costs] on the parties listed below. This service was made by [method of service, e.g., certi

fied mail, properly addressed, return receipt requested, in a postpaid envelope deposited with 

the United States Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney]
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Affidavit of Failure to Give Security for Costs

Form 6-11 

[Caption. See 3 of the Introduction in this manual.] 

Affidavit of Failure to Give Security for Costs 

[Name of affiant] appeared in person before me today and stated under oath: 

"I am the attorney ad litem for the [proposed ward/ward] in the above cause.  

"On [date], the Court entered an order requiring [name of party] to give security for 

costs within twenty days of the date of notice to that party of entry of the order. A copy of the 

order was duly served on [name of party] on [date]. The time for compliance has expired.  

"[Name of party] failed to give security for costs, as ordered, before the expiration of 

that time, and neglected and omitted to comply with the order of this Court. [Name of party] 

has filed no affidavit of inability to comply with the order of this Court.  

"I have personal knowledge of the facts stated in this affidavit, and they are true and 

correct."

[Name of affiant]

SIGNED under oath before me on

Notary Public, State of Texas
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[Reserved]
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Order of Dismissal

Form 6-12 

[Caption. See 3 of the Introduction in this manual.] 

Order of Dismissal 

On [date] the Court considered the Motion to Dismiss Action for Failure to Give Secu

rity for Costs filed by [name of attorney ad litem]. The Court, after considering the supporting 

affidavit, the evidence presented, and the applicable law, finds that [name of party] failed and 

refused and is still refusing to comply with the order of this Court entered on [date], requiring 

[him/her] to deposit security for costs as ordered with the clerk of this Court. The Court there

fore finds that the action previously filed by [him/her] in this cause should be dismissed.  

IT IS ORDERED that the action filed by [name of party] in seeking [identify relief 

sought] is dismissed for failure to comply with the order of this Court of [date].  

SIGNED on__

JUDGE PRESIDING

STATE BAR OF TEXAS
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[Reserved]
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Motion for Discharge

Form 6-13 

[Caption. See 3 of the Introduction in this manual.] 

Motion for Discharge 

This Motion for Discharge is filed by [name of movant], [Attorney/Guardian] Ad 

Litem, as [attorney/guardian] ad litem for [name], [a minor/an incapacitated person], who 

shows in support the following: 

1. All matters necessitating the appointment of [Attorney/Guardian] Ad Litem have 

been concluded.  

2. There is no longer a necessity for the services of [Attorney/Guardian] Ad Litem in 

connection with the representation of the above-named party.  

[Name of movant], [Attorney/Guardian] Ad Litem, requests that the Court grant this 

motion and discharge [him/her] from the duties as [attorney/guardian] ad litem.  

Respectfully submitted, 

[Name] 

Attorney for [Attorney/Guardian] Ad Litem 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Discharge] on the parties listed below. This
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service was made by [method of service, e.g., certified mail, properly addressed, return receipt 

requested, in a postpaid envelope deposited with the United States Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]

STATE BAR OF TEXAS
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Order of Discharge

Form 6-14 

[Caption. See 3 of the Introduction in this manual.] 

Order of Discharge 

On [date] the Court considered the Motion for Discharge of [name], [Attorney/ 

Guardian] Ad Litem, the [attorney/guardian] ad litem for [name of incapacitated person], [a 

minor/an incapacitated person], and the evidence presented. The Court finds that there is no 

longer a necessity for the services of [Attorney/Guardian] Ad Litem in continued representa

tion on behalf of [name of incapacitated person], [a minor/an incapacitated person], and 

[Attorney/Guardian] Ad Litem should be discharged.  

IT IS ORDERED that [name], the [attorney/guardian] ad litem for [name of incapaci

tated person], [a minor/an incapacitated person], is hereby discharged from [his/her] duties as 

[attorney/guardian] ad litem.  

SIGNED on

JUDGE PRESIDING
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Order Appointing Attorney Ad Litem

Form 6-15 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Attorney Ad Litem 

On [date] the Court considered the necessity for the appointment of an attorney ad litem 

under section 745(d) of the Texas Probate Code. The Court finds that it is in the best interests 

of [name of ward] and [his/her] estate that such an appointment be made.  

IT IS ORDERED that [name of attorney ad litem], an attorney licensed to practice 

before this Court and certified by the State Bar of Texas in accordance with section 646(b) of 

the Texas Probate Code, is appointed attorney ad litem for [name of ward], relative to matters 

related to the closing of [his/her] guardianship, and that the fees and expenses of the attorney 

ad litem are to be taxed as part of the costs of this proceeding and ordered paid in accordance 

with the applicable law.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

By 

[Name] 

Attorney for [name of movant] 
State Bar No.: 

[Address] 
[Telephone] 

[Telecopier]
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Order Appointing Guardian Ad Litem

Form 6-16 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Guardian Ad Litem 

On [date] the Court considered the necessity for the appointment of a guardian ad litem 

under section 645 of the Texas Probate Code. The Court finds that it is necessary and proper 

to appoint a guardian ad litem to represent and protect the best interests of the incapacitated 

person, [name of ward].  

IT IS ORDERED that [name of guardian ad litem] [,an attorney licensed to practice 

before this Court,] is appointed guardian ad litem to represent and protect the best interests of 

the incapacitated person, [name of ward], and to report to the Court as necessary to enable the 

Court to determine what action will be in the best interests of [name of ward].  

IT IS FURTHER ORDERED that the guardian ad litem be entitled to reasonable com

pensation for [his/her] services in an amount to be set by the Court to be taxed as part of the 

costs of these proceedings and ordered paid in accordance with the applicable law.  

IT IS FURTHER ORDERED that, pursuant to Texas Probate Code sections 646(a) and 

647(b) and HIPAA Regulations (45 C.F.R. section 164.512(e)(1)(i)), the above guardian ad 

litem is authorized and entitled to review and be supplied with copies of all of [name of 

ward]'s certificates of current physical, medical, and intellectual examinations and have 

access to all of [name of ward]'s relevant medical, psychological, and intellectual testing 

records. This means that a health-care organization or physician presented with this order 

shall give the guardian ad litem complete access to [name of ward]'s protected health informa

tion. The guardian ad litem is further authorized to discuss with the physician or health-care 

provider any matters relating to [name of ward]I's health-care records and [name of ward]'s 

care, treatment, diagnosis, and needs.
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SIGNED on 0

JUDGE PRESIDING
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Form 6-17 

[Caption. See 3 of the Introduction in this manual.] 

Order Vacating Appointment of Attorney Ad Litem 

Select one of the following.  

On [date] the Court considered the motion of [name of movant] for the necessity for the 

appointment of an attorney ad litem. The Court finds that no necessity exists for the appoint

ment of an attorney ad litem in this case.  

Or 

On [date], on the Court's own motion, the Court considered the necessity for the 

appointment of an attorney ad litem. The Court finds that no necessity exists for the appoint

ment of an attorney ad litem in this case.  

Continue with the following.  

IT IS ORDERED that the order dated [date], appointing [name of attorney ad litem] as 

attorney ad litem, is vacated.  

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS
6-17-1
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Application to Pay Appointee's Fees and Expenses

Form 6-18 

[Caption. See 3 of the Introduction in this manual.] 

Application to Pay Appointee's Fees and Expenses 

[Name of attorney ad litem], Applicant, as attorney ad litem for [name of [ward/ 

proposed ward]], [Ward/Proposed Ward], an incapacitated person, files this Application to 

Pay Appointee's Fees and Expenses and respectfully represents as follows: 

[Name of attorney ad litem] was appointed as attorney ad litem for [name of [ward/ 

proposed ward]] by Judge [name] on [date]. Applicant and [his/her] law firm of [name of law 

firm], with offices at [address, city, state], have rendered necessary legal services and have 

advanced necessary expenses on behalf of [Ward/Proposed Ward]. [Ward/Proposed Ward] is 

now indebted to [name of law firm] for legal services rendered and expenses advanced on [his/ 

her] behalf for the period [date] through [date] in the amount of $[amount]. These services are 

described in Exhibit [exhibit number/letter], dated [date], and in the affidavit of the attorney, 

incorporated here by reference for all purposes.  

Expenses in the amount of $[amount] were incurred on behalf of the estate during the 

period [date] through [date], as described in Exhibit [exhibit number/letter].  

All of the fees and expenses were necessary and reasonable and were incurred in the 

preservation, safekeeping, and management of [Ward/Proposed Ward] [and [his/her] estate].  

[Name of law firm] should be reimbursed for such expenses.  

Since [his/her] appointment as attorney ad litem, and prior to the period to which this 

application pertains, Applicant has requested of this Court approval of appointee's attorney's 

fees and expenses in the total amount of $[amount]. The Court approved payment of fees and

STATE BAR OF TEXAS 6-18-1

Form 6-18



Application to Pay Appointee's Fees and Expenses

expenses in the amount of $[amount], and such fees and expenses have been paid from the 

assets of [Ward/Proposed Ward]'s estate.  

Therefore, Applicant prays that the total sum of $[amount] be taxed against and paid by 

[name of guardian] to [name of law firm] for the attorney ad litem's fees and expenses for the 

period [date] through [date].  

Respectfully submitted, 

By 

[Name] 

Attorney Ad Litem 

State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Application to Pay Appointee's Fees and Expenses] on 

the parties listed below. This service was made by [method of service, e.g., certified mail, 

properly addressed, return receipt requested, in a postpaid envelope deposited with the United 

States Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney]
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Attorney's Fee Affidavit 

BEFORE ME, the undersigned authority, on this day appeared the affiant, [name], who, 

after being by me duly sworn, swears

1. that Affiant is a duly licensed practicing attorney with offices in [address, city, 

county] County, Texas; 

2. that Affiant has performed the legal services described in detail and attached as 

Exhibit [exhibit number/letter] to the Application to Pay Appointee's Fees and Expenses filed 

herein and states that such services were properly and timely performed on behalf of [name]; 

3. that all legal fees and services in the statement attached as Exhibit [exhibit number/ 

letter] were rendered only on behalf of [name]; 

4. that only fees and expenses covering the period [date] through [date], for the total 

sum of $[amount], are herein submitted; 

5. that all just and legal offsets, payments, and credits known to Affiant have been 

allowed and are reflected in the statement attached as Exhibit [exhibit number/letter]; 

6. that any fees and expenses of legal assistants incurred for work were done under 

the direction and supervision of an attorney; and 

7. that Affiant has made and presented this application and affidavit to the Court with 

notice to [[name]'s guardian/all parties and attorneys of record].  

[Name] 
Affiant

STATE BAR OF TEXAS6 
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SIGNED under oath before me on

Notary Public, State of Texas 

Attach exhibit(s).

0
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Order Authorizing Appointee's Fees

Form 6-19 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Appointee's Fees 

On [date] the Court considered the Application to Pay Appointee's Fees and Expenses 

on behalf of [name of appointee], who was appointed by Judge [name] on [date] to serve as 

[attorney ad litem/guardian ad litem/physician/[other party designation]] for [name of ward], 

Ward, and the Court finds that the fees and expenses requested in this proceeding in the 

amount of $[amount] as fees and $[amount] as expenses, for the total amount of $[amount], 

are necessary, reasonable, and required for the [creation, maintenance, protection, or opera

tion of this proceeding/[specify other basis]].  

Select one of the following.  

The Court finds that Ward's assets are adequate to permit the payment of these fees.  

Or 

The Court finds that there do not exist funds in the estate of Ward from which payment 

of the above-referenced appointee's fees and expenses may be made, and it is therefore 

directed that [county] County, Texas, be responsible for such payment.  

Continue with the following.  

The Court also finds that the above fees and expenses should be authorized for payment 

and that this request should be granted.  

IT IS ORDERED that the above fees and expenses are taxed as costs against [[name of 

ward]'s estate/[county] County, Texas,] and that payment in the amount of $[amount] should 

be made to [name] by the [personal representative of [name of ward]'s estate from funds of the
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estate/treasurer of [county] County, Texas, from county funds pursuant to section 669 of the 

Texas Probate Code/[specify method]].  

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS
6-19-2
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Authorization for Release of Protected Health Information

Form 6-20 

The requirements for a valid authorization for the disclosure of protected health information are gov
erned by 45 C.F.R. 164.508.  

Authorization for Release of Protected Health Information 

I, [name of patient or personal representative], intend to comply, now and in the future, 

with all requirements set forth in the Standards for Privacy of Individually Identifiable Health 

Information, known as the "Privacy Rule," which implements the privacy requirements of the 

Health Insurance Portability and Accountability Act of 1996, commonly known as "HIPAA," 

so that the information described below will be freely available to those described below. All 

provisions hereof shall be construed in accordance with that intent.  

I hereby authorize each covered entity identified below to disclose [my/[name of 

patient]'s] individually identifiable health information as described below, which may include 

information concerning communicable diseases such as Human Immunodeficiency Virus 

("HIV") and Acquired Immune Deficiency Syndrome ("AIDS"), mental illness (except psy

chotherapy notes), chemical or alcohol dependency, laboratory test results, medical history, 

treatment, or any other such related information.  

1. [My/[name of patient]'s] Additional Identification Information: 

Name: 

Date of Birth: 

Social Security Number: 

2. Identity of Person or Class of Persons Authorized to Make Disclosure: All cov

ered entities as defined in HIPAA, and all other health-care providers, health plans, and 

health-care clearinghouses, including but not limited to each and every doctor, psychia

trist, psychologist, dentist, therapist, nurse, hospital, clinic, pharmacy, laboratory,
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ambulance service, assisted living facility, residential care facility, bed and board facil

ity, nursing home, medical insurance company, or any other medical provider or agent 

thereof having protected health information (as that term is defined in HIPAA), each 

being referred to herein as a "Covered Entity." 

Select one of the following.  

3. Description of Information to Be Disclosed: All health-care information, reports, 

and/or records concerning [my/[name of patient]'s] medical history, condition, diagno

sis, testing, prognosis, treatment, billing information, and identity of health-care pro

viders, whether past, present, or future, and any other information which is in any way 

related to [my/[name of patient]'s] health care. This disclosure shall include the ability 

to ask questions and discuss this protected medical information with the.person or 

entity who has possession of the protected medical information. It is my intention to 

give a full authorization to ANY protected medical information to the persons named in 

this authorization.

Or 

3. Specific Information that May Be Disclosed: 

O Progress notes 0 Laboratory reports 

o Discharge summary 0 Radiology reports 

o X-ray or other images 0 Photographs/videotapes 

o Prescriptions and medicine records 

o Consultations 0 Correspondence 

o Nurses' notes 0 Billing records 

0 Entire health records in your possession 

O Other (specify)

O Operative reports 

O Consultation reports 

0 Test results 

E Hospital records

4. Person or Class of Persons to Whom the Covered Entity May Disclose the Above

Described Protected Health Information. The above-described information shall 

6-20-2 C STATE BAR OF TEXAS

Form 6-20



Authorization for Release of Protected Health Information

be disclosed to the following individuals, each being referred to herein as "Authorized 

Persons." 

(a) 

(b) 

(c) 

5. Termination. This authorization shall terminate on the first to occur of: (a) [my/ 

[name of patient] 's] death or (b) on written revocation actually received by the Covered 

Entity. Proof of receipt of my written revocation may be either by certified mail, regis

tered mail, facsimile, or any other receipt evidencing actual receipt by the Covered 

Entity. Such revocation shall be effective on the actual receipt of the notice by the Cov

ered Entity except to the extent that the Covered Entity has taken action in reliance on 

this authorization.  

6. Redisclosure. By signing this authorization, I acknowledge that the information used 

or disclosed pursuant to this authorization may be subject to redisclosure by the autho

rized person, and the information once disclosed will no longer be protected by the 

rules created in HIPAA. No Covered Entity shall require my Authorized Persons to 

indemnify the Covered Entity or agree to perform any act in order for the Covered 

Entity to comply with this authorization.
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7. Acknowledgment of Right to Treatment. I understand and hereby acknowledge 

that the Covered Entities may not condition my receipt of health care upon my execu

tion of this authorization, and I may refuse to sign this authorization if I wish to do so.  

8. Instructions to My Authorized Persons. Authorized Persons shall have the right to 

bring a legal action in any applicable form against any Covered Entity that refuses to 

recognize and accept this authorization for the purposes that I have expressed. Addi

tionally, Authorized Persons are authorized to sign any documents that they deem 

appropriate to obtain the protected medical information.  

9. Revocation. This authorization may be revoked in writing by me at any time.  

10. Valid Document. A copy or facsimile of this original authorization shall be accepted 

as though it was an original document.  

11. My Waiver and Release. I hereby release any Covered Entity that acts in reliance on 

this authorization from any liability that may accrue from releasing [my/[name of 

patient]'s] protected medical information to Authorized Persons and for any actions 

taken by the Authorized Persons. I also specifically prohibit Authorized Persons from 

filing a complaint of any kind against any Covered Entity that complies with the direc

tions of my Authorized Persons hereunder to the extent that such a complaint purports 

to charge said Covered Entity with any violation of the Privacy Rules or other federal or 

state laws related to disclosure of medical records as a result of their compliance with 

said directions.  

Date: 

Signature of patient or personal representative 

Printed name of personal representative:
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Description of personal representative's authority: 

(Attach documentation showing personal representative's authority.)
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Motion for Order to Obtain Protected Health Information

Form 6-21 

Protected health information may be disclosed by a provider who receives a valid authorization as 
specified by 45 C.F.R. 164.508 or in response to a court order as provided in 45 C.F.R.  

164.512(e)(1).  

[Caption. See 3 of the Introduction in this manual.] 

Motion for Order to Obtain Protected Health Information 

This Motion for Order to Obtain Protected Health Information of [name of patient] is 

brought by [name of movant], who shows in support: 

1. This is a case arising under chapter XIII of the Texas Probate Code.  

[Name of movant] seeks an order from the Court requiring [name] to execute an Autho

rization for Release of Protected Health Information for [name and address of health-care pro

vider] to produce certain protected health information of [name of patient], pursuant to title 

45, section 164.508, of the Code of Federal Regulations. A copy of the release is attached as 

Exhibit [exhibit numberlletter].  

Alternatively, [name of movant] requests that the Court enter a qualified protective 

order, pursuant to title 45, section 164.512(e), of the Code of Federal Regulations, addressing 

the rights and protections that apply to the protected health information pursuant to the Health 

Insurance Portability and Accountability Act of 1996 (HIPAA). [Name of movant] requests 

that the qualified protective order provide that the requested health information protected by 

HIPAA be produced by [name and address of health-care provider] and further provide that 

the information is to be used only in connection with this litigation and that the parties to this 

matter, their counsel, the employees of their counsel, and their respective agents are prohib

ited from using or disclosing health information protected by HIPAA for any purpose other 

than in connection with this litigation. [Name of movant] further requests that the qualified
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protective order require the return of health information protected by HIPAA to [name of 

health-care provider] or the destruction of that information (including all copies) at the end of 

the litigation.  

2. The following protected health information of [name of patient] is sought: 

Dates of health-care services provided: 

Select as applicable.  

0 Progress notes 

o Laboratory reports 

EJ Operative reports 

0 Discharge summary 

E Radiology reports 

0 Consultation reports 

E X-ray or other images 

O Photographs/videotapes 

0 Prescription and medicine records 

0 Test results 

E Consultations 

E Correspondence 

E Hospital records 

E Nurses' notes 

E Billing records 

E Entire health records in the possession of health-care provider 

E Other: [specify] 

Continue with the following.
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3. The protected health information of [name of patient] is relevant and necessary in 

this suit because [set forth reasons].  

[Name of movant] prays that the Court grant this Motion for Order to Obtain 

Protected Health Information.  

[Name] 
Attorney for [name of movant] 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Certificate of Conference 

I certify that a reasonable effort has been made to resolve the discovery dispute without 

the necessity of court intervention and has failed.  

[Name] 
Attorney for [name of movant] 

Notice of Hearing

The above motion is set for hearing on 

in [designation and location of court].  

SIGNED on

at .M.

Judge or Clerk

STATE BAR OF TEXAS
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Certificate of Service 

I certify that a true copy of the above was served on each attorney of record or party in 

accordance with the Texas Rules of Civil Procedure on [date].  

[Name] 

Attorney for [name of movant] 

Attach copy of authorization for release of protected health 
information. See form 6-20.
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Order on Motion for Order to Obtain Protected Health Information

Form 6-22 

[Caption. See 3 of the Introduction in this manual.] 

Order on Motion for Order to Obtain Protected Health Information 

On [date] the Court considered [name of movant]'s Motion for Order to Obtain Pro

tected Health Information of [name of patient].  

The Court finds that the health information is relevant to the issues of this case.  

Select one of the following.  

IT IS ORDERED that [name] execute an Authorization for Release of Protected Health 

Information, in the form of the authorization attached as an exhibit to [name of movant]'s 

Motion for Order to Obtain Protected Health Information, authorizing [name and address of 

health-care provider] to disclose the protected health information of [name of patient] 

described below.  

IT IS ORDERED that [name and address of health-care provider] shall produce the 

protected health information of [name of patient] described below.  

IT IS FURTHER ORDERED that the health information shall be produced on [date] at 

[time] at the offices of [name and address of movant's attorney].  

IT IS FURTHER ORDERED that all parties in this case, their counsel, the employees 

of their counsel, and their respective agents are prohibited from using or disclosing the health 

information of [name of patient] produced pursuant to this order for any purpose other than 

the litigation of this case.
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IT IS FURTHER ORDERED that the health information (including all copies) pro

duced pursuant to this order be either returned to [name of health-care provider] or destroyed 

at the end of the litigation pending before this Court.  

The costs of production and copying shall be paid in the following manner: [specify 

manner of payment].  

Continue with the following.  

The following health information of [name of patient] is subject to this order: 

Dates of health-care services.provided: 

Select as applicable.  

0 Progress notes 

O Laboratory reports 

0DOperative reports 

O Discharge summary 

0 Radiology reports 

" Consultation reports 

" X-ray or other images 

0 Photographs/videotapes 

E Prescription and medicine records 

0 Test results 

0 Consultations 

0 Correspondence 

E Hospital records 

E Nurses' notes 

E Billing records

STATE BAR OF TEXAS
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0 Entire health records in the possession of health-care provider 

0 Other: [specify]

Form 6-22

Continue with the following.

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS
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Subpoena to Compel Production of Protected Health Information

Form 6-23 

Subpoena to Compel Production of Protected Health Information 
of [name of patient] 

Issued in the Name of the State of Texas 

You, [name of witness], are hereby commanded to appear at [address, city, county], 

Texas, on [date] at [time] and produce at that time and place the following documents or tan

gible things in your possession, custody, or control relating to the case entitled "[style of 

case]" and filed under Cause No. [number], in the [designation] Court of [county] County, 

Texas: [specify].  

This subpoena is based on a qualified protective court order issued by the [designation] 

Court of [county] County, Texas. A certified copy of the qualified protective order is attached 

to this subpoena. This subpoena is issued at the instance of [name of party], [Petitioner/ 

Respondent/Intervenor] in the above-referenced case [include if applicable: , by and through 

[his/her/its] attorney of record, [name of attorney]].  

FAILURE OF ANY PERSON WITHOUT ADEQUATE EXCUSE TO OBEY A SUBPOENA SERVED 

ON THAT PERSON MAY BE DEEMED A CONTEMPT OF THE COURT FROM WHICH THE SUBPOENA 

IS ISSUED OR A DISTRICT COURT IN THE COUNTY IN WHICH THE SUBPOENA IS SERVED, AND 

MAY BE PUNISHED BY FINE OR CONFINEMENT, OR BOTH.  

This subpoena is issued on [date] by: 

[Name of person issuing subpoena] 

[Capacity] 

[Address] 

[Telephone] 

[Telecopier]
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Proof of Service 

I, [name of witness], accept service of the attached subpoena and will appear at the time 

and place directed in the subpoena.  

Date:

(Signature of witness)

I, , am over the age of eighteen years. I am 

not a party in the above-entitled and -numbered cause of action. On 

served a subpoena, of which this is a true and correct copy, on [name of witness] by person

ally handing the subpoena to the named individual or in accordance with rule 176.5(a) of the 

Texas Rules of Civil Procedure. I also tendered to the witness the witness fees required by law 

at the time the subpoena was delivered.  

Date:

(Signature of person serving subpoena)

Attach copy of qualified protective order. See form 6-22.

0
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Chapter 7

Notice to Creditors, Inventory, and Safekeeping

7.1 Notice to Creditors

The first step to be taken after the guardian of an 
estate has qualified and collected the ward's 
assets is to determine the existence of any credi
tors of the ward and furnish them with timely 
and proper notice of the guardianship's creation.

7.1:1 Time Limitations

First Month: Within one month of qualifying, 
the guardian must furnish the state comptroller 
of public accounts with certified notice of the 
appointment if the ward paid or should have 
paid taxes administered by the comptroller and 
must provide notice by publication to all the 
ward's creditors. Tex. Prob. Code 783(a). See 
forms 7-1 and 7-2 in this chapter.  

Fourth Month: Within four months after 
qualifying, the guardian also must furnish certi
fied mail notice of the guardianship's creation to 
all secured creditors who have liens against real 
property of the ward and all creditors with 
claims for money against the estate of the ward 
of which the guardian has actual knowledge.  
Tex. Prob. Code 784(a), (b). See forms 7-3 and 
7-4. In addition, the notice may provide a per
missive barring of claims by expressly stating 
that an unsecured creditor must present a claim 
not later than the 120th day after the date on 
which the unsecured creditor receives the notice, 
or it is barred. The notice must include the 
address for presentment and an instruction that 
the claim be filed with the clerk of the court 
issuing the letters of guardianship. Tex. Prob.  
Code 784(e).

7.1:2 Filing Notice 

A copy of both the published notice to creditors 
and the specific notices to holders of recorded 
claims must be filed with the court in the guard
ianship proceeding. Tex. Prob. Code 783(b), 
784(d).  

7.1:3 Late Filing 

Even though a notice may not be timely made, it 
should be provided to avoid assessment of any 
penalty against the guardian. A successor guard
ian should determine if the previous guardian 
provided all appropriate notices. If not, the suc
cessor should give them. But if the previous 
guardian has given timely and proper notice, the 
successor is not required to give further notice.  
Tex. Prob. Code 785(a).

7.2 Inventory

The inventory is a listing of all known or poten
tial assets of the ward, whether real property in 
Texas or personal property in any location, on 
the date the guardian qualifies. Tex. Prob. Code 

729(a).  

7.2:1 Filing 

The guardian is required to file an inventory 
with the court within thirty days of the date of 
the guardian's qualification. Tex. Prob. Code 

729(a), (e). The date of qualification under the 
Code is the later of the date that the court 
approves the bond or the date that the guardian 
takes the proper oath. Tex. Prob. Code 699.  
Form 7-7 in this chapter is used for a basic

STATE BAR OF TEXAS 7-1



7.2

inventory, and form 7-8 is used for a complex 

inventory; see also section 7.2:4 below.  

7.2:2 Valuation 

Assets shown in the inventory should be 
reflected at their full fair market value and not 
reduced because of outstanding debts or claims 
against the property. Tex. Prob. Code 729(b).  

7.2:3 Community Interests 

The ward's community interest in property 

should be identified, and the full fair market 

value of the property should be stated. In addi

tion, if the ward holds property jointly with oth

ers, its total value should be shown along with 
the interest owned by the ward. Tex. Prob. Code 

729(c).

7.2:4 Claims Owed to Estate

The Texas Probate Code requires that a list of 

claims be filed with the inventory; this should 

not be confused with a list of creditors. These 

claims are amounts due from a source that is not 

immediately collectible. Tex. Prob. Code 730.  

Forms 7-7 and 7-8 in this chapter include a list 

of claims.

7.2:5 Extension of Time

The court may for good cause extend the date 
within which the inventory is to be filed beyond 

the thirty-day period. Tex. Prob. Code 729(a).  
But see section 7.2:6 below. See forms 7-5 and 

7-6 in this chapter.  

7.2:6 Preliminary Inventory 

Most courts ordinarily will not extend the date 
to file the inventory. If a need exists to justify 

some delay in the discovery or valuation of 
assets, the attorney should consider using a pre-'

Notice to Creditors, Inventory, and Safekeeping 

liminary inventory showing assets that have 
been taken into the guardian's possession. Until 
an inventory has been filed and approved, other 
court orders or approvals for operation of the 
estate are usually not granted. If additional 
assets come to the attention of the guardian, an 
amended or supplemental inventory should be 
filed. Tex. Prob. Code 734, 735.  

7.2:7 Order of Approval 

An order of approval should be submitted to the 
court with the inventory. The order should indi
cate that the court has examined the inventory 
and approves it. If the court does not approve the 
inventory, it may order a new one to be filed 
within twenty days. Tex. Prob. Code 733.  
Many inventory orders are submitted with 
unnecessary statements, such as: "The inventory 
is true, correct, and complete," "The assets 
shown in the inventory are all the estate assets," 
or "The inventory contains a full and complete 
listing of the assets of the ward." The court is 
examining the inventory only to determine that 
it conforms with the reporting requirements of 
the Texas Probate Code, not to approve the iden
tity or value of the assets listed. See form 7-9 in 
this chapter.

7.2:8 Review of Bond

After the inventory is submitted, the court must 

determine if the guardian's bond was adequately 

set at the initial hearing and must increase it if it 

was not adequate. Tex. Prob. Code 713. The 

inventory assets and their values are used to 

redetermine the guardian's bond. Tex. Prob.  

Code 703(d). See section 4.51 in this manual.  

A bond cannot be decreased by a review of the 

inventory. The procedure to decrease the bond 

requires an account, safekeeping, or a freeze of 

assets. Tex. Prob. Code 703(e)-(i), 716. See 
section 7.3 below.

STATE BAR OF TEXAS7-2



Notice to Creditors, Inventory, and Safekeeping

7.3 Safekeeping of Assets

The bond of a guardian may be reduced in pro
portion to the cash or other assets of the ward 
that are placed in safekeeping. Tex. Prob. Code 

703(f). The guardian may also deposit his own 
cash or securities in lieu of a bond or to reduce 
the amount of the bond. Tex. Prob. Code 

703(g). Though other assets belonging to the 
ward or his estate may be deposited, cash or, 
securities are the usual deposits, and cash is the 
most common. These deposits may be made in 
domestic or national banks, savings and loan 
associations, trust companies, or other approved 
corporate depositories. See Tex. Prob. Code 

703(e). They must be made in strict accor
dance with the Probate Code and may be 
increased, decreased, withdrawn, or released 
only on court order. Tex. Prob. Code 703(f), 
(i), (j). Courts generally will not allow assets in 
excess of $250,000 to be held in the estate's 
name in any one institution unless assets in 
excess of $250,000 are placed in direct obliga
tions of the U.S. government. See Tex. Prob.  
Code 703, 855.  

Use of Freeze Order: Some probate courts 
permit a "freeze order." A general bank resolu
tion is required, which gives authority to bank 
officers to execute an agreement not to release 
funds the guardian places with the bank under a 
freeze order.  

A majority of courts prefers the use of the safe
keeping or freeze agreement, which itself results 
in a direct contempt action against the financial 
institution if the institution allows improper 
access to the estate's assets without a court 
order.

7.3:1 Application and Order

An application should be prepared that identifies 
the institution and the assets requested to be

placed in a safekeeping account. See form 7-10 
in this chapter. The court order approves both 
the deposit of assets and the institution in which 
the deposit is made. It also directs the institution 
not to release the assets or any income without a 

specific court order. The court may at this time 
increase or reduce the guardian's bond commen
surate with the amount of assets placed with the 
institution. Tex. Prob. Code 703(e), (f). See 
form 7-11.  

7.3:2 Agreement 

The financial institution must execute a safe
keeping or freeze agreement acknowledging its 
receipt of the court's order and its willingness to 
honor and abide by the order. The institution 
should also independently identify the assets 
received or placed under its control so that their 
values can be compared to the original applica
tion and order. Tex. Prob. Code 703(h).  

Caveat: Freeze agreements can only be 
entered into with a "financial institution" (as 
defined by Texas Finance Code section 
201.101(1)). The statutory definition restricts 
this to mean (1) a bank (state or national or for
eign), (2) a savings and loan association (state or 
federal), (3) a credit union (state or federal), (4) 
a federal savings bank, or (5) a trust company. It 
further requires the institution to have its main 
office or a branch office in Texas and be quali
fied to act as a Texas or federal depository. See 
Tex. Fin. Code 201.101.  

Accordingly, stocks or other securities cannot be 
placed under a freeze agreement with a broker
age house unless it has been chartered as a 
"financial institution." 

See form 7-12 in this chapter.

STATE BAR OF TEXAS
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Published Notice to Creditors

Form 7-1 

An attorney may prefer to have the claim addressed to him as representative of the guardian, as autho
rized by statute. See Tex. Prob. Code 783(a).  

Published Notice to Creditors 

Notice is hereby given that letters of guardianship for the [person/estate/person and 

estate] of [name of ward], an incapacitated person, were issued on [date], in Docket No. [num

ber], pending in the [designation] Court of [county] County, Texas, to [name of guardian], 

Guardian, as guardian of the [person/estate/person and estate].  

The residence of Guardian is in [county] County, Texas, and the mailing address is: 

Guardian of the [person/estate/person and estate] of [name of ward], c/o [name of guardian], 

[address, city, state].  

All persons having claims against this estate, which is currently being administered, are 

required to present them within the time and in the manner prescribed by law.  

SIGNED on [date].  

[Name of guardian] 

Guardian 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]

STATE BAR OF TEXAS 7-1 -1
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Publisher's Affidavit

Form 7-2 

Publisher's Affidavit 

I solemnly swear that the above notice was published in the [name of newspaper], a 

newspaper printed in [city, county] County, Texas, and of general circulation in this county, as 

provided in section 783 of the Texas Probate Code for the service of citation or notice by pub

lication, and that the issue of the newspaper in which this notice was published was dated 

[date]. A copy of the notice as published is attached.

[Name of publisher] 
Publisher 

[Name of newspaper]

SIGNED under oath before me on

Notary Public, $tate of Texas

Attach a copy of the notice as published.

STATE BAR OF TEXAS
7-2-1

Form 7-2
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Notice to Secured and General Creditors

Form 7-3 

Notice to Secured and General Creditors 

To: All creditors of the estate of [name of ward], an incapacitated person 

You are hereby given notice that on [date], [name of guardian] was appointed guardian 

of the [person/estate/person and estate] of [name of ward], an incapacitated person, in Docket 

No. [number] in the [designation] Court of [county] County, Texas, and that letters of guard

ianship were issued on [date].  

It appears that you may have a claim for money against the above estate because

1. you may hold a secured claim supported by a deed of trust, mortgage, or vendor's, 

mechanic's, or contractor's lien on real estate of this estate; or 

2. you may hold an outstanding claim, of which the guardian has actual knowledge, 

against this estate for money.  

Notice is given that you are to present your claim within the time and in the manner 

prescribed by law. [Include if applicable: If you are an unsecured creditor, you must present 

your claim not later than the 120th day after the date on which you receive this notice or the 

claim is barred, if the claim is not barred by the general statutes of limitation. Any such claim 

may be presented at [address, city, state]. The claim must be filed with the clerk of the court 

issuing the letters of guardianship, identified above.] 

SIGNED on [date].  

[Name of guardian] 

Guardian

STATE BAR OF TEXAS 7-3-1

Form 7-3



[Reserved]

STATE BAR OF TEXAS7-3-2



Proof of Service of Notice to Secured and General Creditors

Form 7-4 

Proof of Service of Notice to Secured and General Creditors 

Before me, the undersigned authority, on this day personally appeared [name of guard

ian], guardian of the [person/estate/person and estate] of [name of ward], an incapacitated per

son. The estate has been assigned Docket No. [number] in the [designation] Court of [county] 

County, Texas. The guardian, known to me both personally and as that representative and first 

being by me duly sworn, on [his/her] oath stated that [he/she] is that person and representa

tive; that attached hereto is a copy of a notice under section 784 of the Texas Probate Code; 

that the notice was mailed by registered letter, return receipt requested, addressed to the fol

lowing record holders of indebtedness or claims referred to in the notice, at their last known 

post office addresses: [list names and addresses of creditors]; that the mailing was as required 

by law; that the return receipt[s] returned to the affiant after the mailing [is/are] also attached 

hereto; and that this affidavit and the attached [copy/copies] of notice[s] and of return 

receipt[s] will be filed in the court from which letters of guardianship were issued to the affi

ant.  

[Name of guardian] 

Guardian 

SIGNED under oath before me on 

Notary Public, State of Texas 

Include attachment(s).

STATE BAR OF TEXAS 7-4-1

Form 7-4
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Application for Extension of Time

Form 7-5 

This application should be used only if absolutely necessary. Most courts will not approve or permit 
any expenditures or activity after the inventory has become due. If this form is necessary, the attorney 
should consider filing a preliminary inventory showing those assets that have been acquired or are 
known about. A final inventory showing all assets of the estate can be filed at a later date.  

[Caption. See 3 of the Introduction in this manual.] 

Application for Extension of Time to File Inventory, Appraisement, 
and List of Claims 

[Name of applicant], Applicant, guardian of the [person/estate/person and estate] of 

[name of ward], an incapacitated person, requests an extension of time to file the inventory, 

appraisement, and list of claims (Inventory) for this estate for the following reasons: 

1. Applicant is attempting to obtain adequate information about the nature, extent, 

and value of the assets of this estate but will not be able to conclude the preparation of the 

Inventory within the time prescribed by law. An additional [number]-day period is requested 

for the filing of the Inventory.  

2. This additional time is not required because of any lack of diligence.  

Applicant prays that this Court enter an order extending the date for filing the Inventory 

to [number] days after the date on which it would otherwise be due.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 

[Address] 
[Telephone] 

[Telecopier]

STATE BAR OF TEXAS 
7-5-1

Form 7-5



[Reserved]
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Order Extending Inventory, Appraisement, and List of Claims

Form 7-6 

[Caption. See 3 of the Introduction in this manual.] 

Order Extending Inventory, Appraisement, and List of Claims 

On [date] the Court considered the Application for Extension of Time to File Inventory, 

Appraisement, and List of Claims (Inventory) in the above-entitled and -numbered cause. The 

Court finds that good reason [exists/does not exist] for the submission of the Inventory at a 

later date.  

IT IS ORDERED that the date for filing the Inventory in this estate [be extended to 

[date]/not be extended].  

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS
7-6-1

Form 7-6



[Reserved]
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Inventory, Appraisement, and List of Claims [Basic]

Form 7-7 

The inventory, appraisement, and list of claims must be filed by the guardian within thirty days after 

qualifying.  

[Caption. See 3 of the Introduction in this manual.] 

Inventory, Appraisement, and List of Claims 
[Basic] 

This inventory is produced by the undersigned [guardian/appraisers/guardian and 

appraisers] indicating the assets of [name of ward]'s estate and their valuation as of the guard

ian's qualification on [date].  

List of Assets in Estate 

Description Community Value 
or 

Separate 

1. Cash Assets 

2. Socks, Bonds, and Securities 

3. Personal Property 

4. Co-owned Property 

5. Real Property 

Total 

List of Claims Owing to Estate 

Description of Claim Community Value 
or 

Separate 

Total

STATE BAR OF TEXAS
7-7-1

Form 7-7



Inventory, Appraisement, and List of Claims [Basic]

Respectfully submitted, 

[Name of guardian] 

Guardian 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

I, [name of guardian], having been duly sworn, state on oath that the foregoing Inven

tory, Appraisement, and List of Claims is a true and complete statement of ali the property and 

claims of the ward's estate that have come to my knowledge.  

[Name of guardian] 

Guardian 

SIGNED under oath before me on 

Notary Public, State of Texas 

The following affidavit may be omitted if no appraisers have 
been appointed. If one or more appraisers have been 
appointed, insert one affidavit for each appraiser.  

The undersigned appraiser, having been duly sworn, hereby states on oath that the 

appraisement shown for each item on the foregoing Inventory, Appraisement, and List of 

Claims is the fair market value thereof.

STATE BAR OF TEXAS

Form 7-7
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Inventory, Appraisement, and List of Claims [Basic]

[Name of appraiser] 

Appraiser

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS 7-7-3

Form 7-7



[Reserved]
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Inventory, Appraisement, and List of Claims [Complex]

Form 7-8 

The inventory, appraisement, and list of claims must be filed by the guardian within thirty days after 
qualifying.  

[Caption. See 3 of the Introduction in this manual.] 

Inventory, Appraisement, and List of Claims 
[Complex] 

Date of Guardian's Qualification: [date] 

The following is a full, true, and complete inventory and appraisement of [name of 

ward]'s [include if applicable: separate/community/separate and community] personal prop

erty wherever located and of all real property located in the state of Texas, together with a list 

of claims due and owing to this estate as of the date of qualification of [name of guardian], 

Guardian, or that have come to the possession or knowledge of Guardian as of the date above.  

Summary of Ward's [Separate/Community/Separate and Community] Assets 

Real Property

(See Schedule A) 

Stocks, Bonds, and Securities

(See Schedule B)

$[amount]

$[amount]

Cash

(See Schedule C) 

STATE BAR OF TEXAS

$[amount]
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Form 7-8



Inventory, Appraisement, and List of Claims [Complex]

Jointly Owned Property 

(See Schedule D) 

Personal Property 

(See Schedule E) 

Total Assets:

List of Claims Owing to Estate 

Select one of the following.

Description of Claim Community Value 
or 

Separate 

Total 

Attach additional sheets if more space is required.  

Or 

There are no claims due or owing to the estate other than those shown above.  

Continue with the following.  

The Inventory, Appraisement, and List of Claims should be approved, ordered, and 

entered into record.  

Respectfully submitted,

[Name of guardian] 

Guardian

STATE BAR OF TEXAS

$[amount] 

$[amount] 

$[amount]

Form 7-8
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Inventory, Appraisement, and List of Claims [Complex]

[Name] 
Attorney for Guardian 
State Bar No.: 

[Address] 
[Telephone] 

[Telecopier] 

I, [name of guardian], having been duly sworh, state on oath that the foregoing Inven

tory, Appraisement, and List of Claims is a true and complete statement of all the property and 

claims of the ward's estate that have come to my knowledge.  

[Name of guardian] 

Guardian 

SIGNED under oath before me on 

Notary Public, State of Texas 

The following affidavit may be omitted if no appraisers have 
been appointed. If one or more appraisers have been 
appointed, insert one affidavit for each appraiser.  

The undersigned appraiser, having been duly sworn, hereby states on oath that the 

appraisement shown for each item on the foregoing inventory, appraisement, and list of 

claims is the fair market value thereof.  

[Name of appraiser] 

Appraiser 

SIGNED under oath before me on 

Notary Public, State of Texas

STATE BAR OF TEXAS

Form 7-8
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Inventory, Appraisement, and List of Claims [Complex]

Itemized Assets-Estate of [name of ward] 

Schedule A 

Real Property

Description Community Value 
or Separate 

Total 

Schedule B 

Stocks, Bonds, and Securities 

Description Community Value 
or Separate 

Total 

Schedule C 

Cash 

Description Community Value 
or Separate 

Total

STATE BAR OF TEXAS

Form 7-8

7-8-4



Inventory, Appraisement, and List of Claims [Complex]

Schedule D 

Jointly Owned Property

Description Community Value 
or Separate 

Total 

Schedule E 

Personal Property 

Description Community Value 
or Separate 

Total

STATE BAR OF TEXAS

Form 7-8

7-8-5



[Reserved]

STATE BAR OF TEXAS7-8-6



Order Approving Inventory, Appraisement, and List of Claims

Form 7-9 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Inventory, Appraisement, and List of Claims 

On [date] the Court considered the Inventory, Appraisement, and List of Claims 

(Inventory) of the estate of [name of ward], Ward, an incapacitated person, presented by the 

[guardian/guardian and appraisers] of Ward's estate. The Court finds that the Inventory 

appears to be in compliance with the Texas Probate Code, that there are no objections on file, 

and that this Inventory should be approved.  

IT IS THEREFORE ORDERED that this inventory is approved and ordered filed of 

record.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Guardian 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]

STATE BAR OF TEXAS

Form 7-9
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Application for Safekeeping of Assets and Reduction of Guardian's Bond

Form 7-10 

[Caption. See 3 of the Introduction in this manual.] 

Application for Safekeeping of Assets and Reduction of Guardian's Bond 

[Name of applicant], Applicant, guardian of the [person/estate/person and estate] of 

namee of ward], Ward, an incapacitated person, applies for permission to deposit assets in 

safekeeping according to section 703 of the Texas Probate Code and for reduction of the bond 

set in this Court's order signed on [date] and shows in support: 

1. Applicant was appointed guardian of the [person/estate/person and estate] of Ward 

by order of this Court dated [date], and a bond was fixed by this Court in the amount of 

$[amount].  

Describe in paragraph 2. those estate assets that would 
require a bond increase, but instead will be placed under safe
keeping to permit a bond reduction.  

Select one of the following.  

2. The estate includes the amount of $[amount], and Applicant requests authority to 

deposit these assets with [name of financial institution] for safekeeping.  

Or 

2. Applicant requests authority to deposit the following assets with the following 

financial institutions for safekeeping: 

Description of Asset Name of Account No. Amount 
Institution 

Total

STATE BAR OF TEXAS

Form 7-10
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Application for Safekeeping of Assets and Reduction of Guardian's Bond

No assets of the estate are currently on deposit with the above-named institutions.  

Continue with the following.  

Repeat as necessary for each financial insititution. If assets to 
be placed in safekeeping are in more than one institution, 
insert paragraphs applicable to each institution in the same 
application and order.  

3. [Name of financial institution] is a domestic [state/national] bank, duly incorpo

rated and qualified to act as such under the laws of [Texas/the United States], with its princi

pal office located at [address, city, state].  

4. The deposit of these assets in safekeeping is in the best interest of Ward's estate.  

Applicant requests this Court to enter an order authorizing the deposit of the assets 

identified above in safekeeping with the depositories named above. These assets are to be held 

by the depositories in a manner that will prevent the withdrawal of these assets without writ

ten orders of this Court. Applicant requests that any deposits of money be placed in interest

bearing accounts of the depositories or in direct obligations of the U.S. government and that 

the depositories be authorized and instructed to distribute on a monthly basis to Applicant the 

interest as it accrues. Applicant further requests that Applicant's bond ordered in this proceed

ing be reduced by the amount of assets placed in safekeeping to $[amount].  

Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]

STATE BAR OF TEXAS

Form 7-10
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Order Authorizing Safekeeping of Assets and Reduction of Guardian's Bond

Form 7-11 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Safekeeping of Assets and Reduction of 
Guardian's Bond 

On [date] the Court considered the application of [name of applicant], guardian of the 

[person/estate/person and estate] of [name of ward], Ward, an incapacitated person, to deposit 

assets in safekeeping according to section 703 of the Texas Probate Code. The Court finds that 

the deposit of assets for safekeeping is in the best interest of Ward's estate; that [name[s] of 

financial institution[s]] [is/are] [a] domestic [state/national] bank[s], duly incorporated and 

qualified to act as such under the laws of [Texas/the United States]; and that the application 

should be granted.  

IT IS ORDERED that [name of applicant], guardian of the [person/estate/person and 

estate] of [name of ward], an incapacitated person, shall deposit assets in the amount of 

$[amount] belonging to [name of ward]'s estate in an interest-bearing account or obligations 

of the United States of America with [name[s] of financial institution[s]] for safekeeping; that 

[name[s] of financial institution[s]] [is/are] hereby approved as [a] [depository/depositories]; 

[and] that the money shall be deposited in a manner that will prevent the withdrawal of the 

money without written orders of this Court[;/.] 

Include the following if the income of the estate assets must be 
used by the guardian for the ward's care and maintenance.  

and that the interest earned on the money shall be distributed each interest-paying period by 

[name[s] of financial institution[s]] to [name of applicant] to be held by [him/her] and used for 

the benefit of [name of ward] as directed by the orders of this Court.

STATE BAR OF TEXAS

Repeat as necessary for each financial institution. Continue 
with the following.

Form 7-11

7-11-1



Order Authorizing Safekeeping of Assets and Reduction of Guardian's Bond

IT IS FURTHER ORDERED that [name of applicant] shall provide each of the above

named financial institutions with a certified copy of this order and obtain from them a receipt 

acknowledging their agreement to comply with the terms hereof.  

IT IS FURTHER ORDERED that on the filing and approval of all receipts of safekeep

ing a new bond in the amount of $[amount] shall be filed by [name of applicant] as guardian 

of the [person/estate/person and estate] of [name of ward].  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]

STATE BAR OF TEXAS

Form 7-11
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Safekeeping Agreement

Form 7-12 

[Caption. See 3 of the Introduction in this manual.] 

Safekeeping Agreement 

[Name of financial institution], a domestic [state/national] bank duly incorporated and 

qualified to act as a depository under the laws of [Texas/the United States], by and through the 

undersigned officer, hereby certifies that [name of guardian], Guardian, as guardian of the 

[person/estate/person and estate] of [name of ward], Ward, an incapacitated person, deposited 

with this institution the below-described assets belonging to Ward's estate in the amount of 

$[amount] for safekeeping with this institution as follows: 

Identify each asset that has been placed in the institution's 
possession. If a number of assets are in the institution's pos
session, attach an exhibit to the agreement.  

Description of Asset Account No. Amount 

Total 

This institution, as evidenced by the signature of an officer below, agrees to maintain 

the above-described estate assets in accounts or in United States government obligations with 

this institution, which are titled or identified as assets of this estate and styled "[name of 

guardian], Guardian of the Estate of [name of ward], an Incapacitated Person," to be held in 

safekeeping, and further that no portion of these assets will be distributed or delivered to any 

other person including Guardian without receipt of a certified copy of an order of the Court 

that permits the release of funds in accordance with Texas Probate Code section 703.  

Include the following paragraph if the income of the estate 
assets must be used by the guardian for the ward's care and 
maintenance.

STATE BAR OF TEXAS
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Safekeeping Agreement

This institution further certifies that it will distribute only the interest earned on the 

above-described assets held in safekeeping at each interest-paying period only to [name of 

guardian], guardian of the [person/estate/person and estate] of [name of ward], an incapaci

tated person.  

Continue with the following.  

This institution further certifies that it has received a certified, signed copy of the 

Court's Order Authorizing Safekeeping of Assets and Reduction of Guardian's-Bond signed 

on [date] in the above-styled and -numbered cause and does by the signature of its officer 

below agree to abide by the terms and limitations of the order or all subsequent orders issued 

by the Court to the institution concerning the assets of this estate that are to be maintained 

under safekeeping.  

SIGNED on 

[Name of officer] 
[Title of officer] 

[Name of institution] 

APPROVED on 

JUDGE PRESIDING 

Attach exhibit(s).

STATE BAR OF TEXAS

Form 7-12

7-12-2
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Chapter 8

Administration

I. Administrative Procedures

8.1 Scope of Chapter

Guardianship proceedings are the subject of 
intense court supervision and control; the attor
ney should take no significant action without 
first seeking the court's permission. Properly 
maintaining the court's supervision over the 
guardianship requires the guardian to prepare 
and submit a large number of applications to 
keep the court informed about the guardianship 
and seek court approval of all actions. This 
chapter contains guidelines and practice com
ments for various administrative procedures that 
the court will require during the guardianship's 
existence. These guidelines are based on the 
authors' experience practicing in the probate 
courts. Not all areas are covered directly by the 
Code and many judges have their own local 
rules and procedures for guardianship cases in 
their court. The guardian should consult other 
resources if this chapter does not address a spe
cific need. Guardians should also always check 
with a court for its local rules and procedures in 
guardianship cases.

8.2 Overview of Expenditures

The guardian of the person must provide food, 
clothing, medical care, and shelter for the ward.  
Tex. Prob. Code 767. The guardian of the 
estate must take care of and manage the estate of 
the ward. Tex. Prob. Code 768. A guardian 
will incur expenses while accomplishing these 
objectives. A guardian is not required to spend 
personal funds to provide for the ward, but he 
may not expend funds of the ward's estate 
unless specifically authorized by the Probate

Code or by prior court approval. See Tex. Prob.  
Code 666, 774. When the ward's estate pos
sesses adequate funds, with proper court 

approval the guardian of the estate may acquire 
goods or services and pay for these expendi
tures. See Tex. Prob. Code 693(a)(3), (b)(3), 
776, 777. If the guardian of the estate must 
expend estate funds without prior court 

approval, the Code provides procedures for the 
subsequent approval of these expenditures. See 
Tex. Prob. Code 776(b).

8.3 Annual Allowance

Guardians incur routine expenses throughout the 
guardianship. The guardian of the estate must 
file an application showing projected monthly 
expenditures for the current guardianship period 
to be paid from income and corpus for the edu
cation and maintenance of the ward and the 
ward's property. The application must be filed 
within thirty days of qualification if the court 
did not order a monthly allowance in the order 
appointing guardian. Tex. Prob. Code 776. See 
forms 8-1 and 8-2 in this chapter for an applica
tion and order that can be adapted to meet most 
situations.  

The application must list separately the amounts 
requested for education and maintenance of the 
ward and the amount requested for maintenance 
of the property. Tex. Prob. Code 776(a-2).  

The court shall consider the condition of the 
estate and the income and corpus of the estate 
necessary to pay the reasonably anticipated reg
ular education and maintenance expenses of the
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ward. An accounting for those expenditures is 

still required annually even if the court autho

rized the budget. Tex. Prob. Code 776(a-2).  

8.3:1 Annual Expenditures for 
Ward and Dependents 

Application: A written application requires

1. details of each type of expense and the 

annual amount that the guardian seeks 

to pay; 

2. a list of specific expenses needed dur

ing the year; and 

3. details of the ward's needs or justifica

tion for each expense.  

Tex. Prob. Code 667(1), (2).  

The application should identify as many major 

categories as the guardian will need to maintain 

the ward throughout the year, such as food, 

clothing, education, routine medical expenses, 

nursing home expenses, and a certain amount 

for entertainment, relief care, vacation, and 

other costs. The application should also indicate 

the ward's income from all sources. See Tex.  

Prob. Code 776. Once the court has approved 

particular expenditures, it is good practice to 

incorporate these expenses in subsequent annual 

accounts for recurring needs.  

Order: The court order should provide for 

approval of the individual and total expendi

tures. The order should never extend beyond a 

period of twelve months so that the guardian can 

adjust and revise these expenses as a part of 

each annual account. See form 8-2 in this chap

ter for an order establishing expenditures.  

In addition, a guardian of the estate for a ward 

may seek court authority for expenditure of 

funds for maintenance or education of the 

ward's spouse and dependents. Tex. Prob. Code 

776A. See forms 8-3 and 8-4 for an applica
tion and order to expend funds.

8.3:2 Annual Expenditures for 
Minors 

Parents have an obligation to support their 

minor children. Tex. Fam. Code 

151.001(a)(3). If the parent cannot provide for 

the minor's support, the guardian of the person 

is permitted to obtain court approval, based on 

clear and convincing evidence, to pay from the 

ward's estate expenses related to the ward's sup

port. See Tex. Prob. Code 777. The guardian 

of the estate for the minor can make no expendi

ture for the ward's parents or other siblings 

because the minor has no duty to support his 

parents or siblings.  

Application for Expenditures on Behalf of 

Minor: A written application should 

include

1. detailed information on both the 

annual income of the ward and the 

principal assets available to provide 

for his future support; and 

2. detailed information about the finan

cial condition of the ward's parents, 

family income and expenses, and 

other children supported by the par

ents and any other information that 

will allow the court to understand the 

hardship on the family or the family's 

inability to provide adequately for the 

ward.  

See Tex. Prob. Code 777(b).  

Though not strictly required by the Code, the 

use of a verified pleading may eliminate the 

need for a hearing. The application itself should 

be sworn to by the guardian if the guardian is the 

ward's parent. If the guardian of the person is 

not the parent, the application should be sup

ported by an affidavit of the parent stating the 

specifics of the ward's need and the hardship 

that will exist. See Tex. Prob. Code 777(b).  
See form 8-5 in this chapter for an application.
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It is important that at the beginning of the guard
ianship and throughout its existence the guard
ian of the estate make no expenditure from the 
minor ward's estate without first obtaining the 
court's permission. If there is an emergency, the 
guardian of the estate should not make the 
expenditure without first determining that the 
ward would otherwise suffer a substantial injury 
or that the estate would be seriously impaired.  
See Tex. Prob. Code 776(b); see also the dis
cussion of ratification of expenditures in section 
8.7 below. Further, it should be determined that 
there is no other way to provide for the expendi
ture. The guardian should be careful in this area, 
because a mistake may require him to reimburse 
the ward's estate if the court finds that the 
expenditure was not justified. See Tex. Prob.  
Code 776(b).  

Order: The court will enter an order authoriz
ing the expense if it finds the expenditure was in 
the ward's best interests. See Tex. Prob. Code 

776. The court may also appoint a guardian ad 
litem. See Tex. Prob. Code 645. See form 8-6 
for an order.

8.4 

8.4:1

Payment of Additional 
Expenses 

Purpose and Function

If someone has provided goods or services to the 
ward without prior court approval, the guardian 
of the estate should submit these expenses to the 
probate court for approval before making pay
ment from the ward's estate. Tex. Prob. Code 

666, 667. Obtaining prior approval becomes 
extremely important if there is inadequate 
income from the estate assets and it is necessary 
to use part of the estate's corpus. The court may 
ratify expenses made in good faith from the 
income and corpus for support and maintenance 
if the expenditures exceeded the monthly allow
ance authorized by the court if-

1. the expenditures were made when it 
was not convenient or possible to first 
secure court approval; 

2. the proof is clear and convincing that 
the expenditures were reasonable and 

proper; 

3. the court would have granted authority 
in advance to make the expenditure; 
and 

4. the ward received the benefit of the 

expenditures.  

Tex. Prob. Code 776(b).

8.4:2 Application

A written application for payment of expenses 
should include

1. details of all expenses sought to be 
paid; 

2. copies of any invoices, statements, or 
other documents containing informa
tion about and amounts of expenses; 
and 

3. details concerning the ward's-needs or 
other justification for the specific 
expense item.  

See Tex. Prob. Code 741(c)(1). See form 8-7 
in this chapter for an application for authority to 
expend funds.  

8.4:3 Hearing and Order 

There is no requirement for a hearing on an 
application for payment of additional expenses.  
Once filed with the clerk, it can bepresented to 
and acted on by the court. The court will enter 
an order authorizing the expense if it finds it is 
in the ward's best interests. See form 8-8 in this 
chapter for an order.
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8.5

8.5:1 Purpose and Function 

The Probate Code permits reimbursement only 
for necessary and reasonable expenses that the 
guardian of the estate has paid out of personal 
funds. See Tex. Prob. Code 666. If the estate 
generates inadequate income to cover all 
expenses for the ward, the guardian should seek 
in advance a specific order for the payment of 
any expense. If the guardian has in good faith 
expended funds of the estate for support and 
maintenance of the ward and the expenditures 
exceed the monthly allowance authorized by the 
court, the guardian must file a motion requesting 
approval of the expenditures. The court may 
approve the expenditures if

1. the expenditures were made when it 
was not possible or convenient for the 
guardian to first secure court approval; 

2. the proof is clear and convincing that 
the expenditures were reasonable and 
proper; 

3. the court would have granted authority 
in advance to make the expenditures; 
and 

4. the ward received the benefits of the 
expenditures.

Reimbursement of 
Expenditures Provided by 
Guardian of Estate

8.5:4 Order

Section 666 of the Probate Code indicates to 

some extent what the guardian must include in a 

court's order for reimbursement. The court will 

enter an order authorizing the expense if it finds 

the expenditure was reasonable and necessary.  

Tex. Prob. Code 666. See form 8-10 in this 
chapter for an order.

Tex. Prob. Code 776(b). 8.6

8.5:2 Application 

A written application for reimbursement of 
expenditures should include

1. details of all expenses for which reim
bursement is sought; 

2. copies of any invoices, statements, or 
other documents containing informa-

Recovery of Attorney's Fees

The fees of the attorney hired to represent the 
guardian of the estate are considered part of the 
costs of administration and thus are expenses for 
the operation of the guardianship. Tex. Prob.  
Code 665A-666, 669. A guardian is entitled 
to be reimbursed from the ward's estate for all 
necessary and reasonable expenses incurred in 
performing any duty as guardian, including pay
ment of reasonable attorney's fees. Tex. Prob.  
Code 666. Thus, attorney's fees incurred by

STATE BAR OF TEXAS

tion about and amounts of expenses; 

and 

3. details concerning the ward's needs or 

justification for the specific expense 

item.  

See form 8-9 in this chapter for an application 

for reimbursement.  

8.5:3 Hearing 

Unless the expenditure is unusual or excessive, 

most courts do not require hearings on applica

tions for reimbursement and will consider the 

applications as they are filed. A request for 

reimbursement of minor expenses may be incor

porated into the annual account that the guardian 

of the estate has filed. The guardian should 

apply for approval of larger expenditures sepa

rately before filing the annual account and 

should establish grounds for an emergency or 

other justification to approve the expense. See 

Tex. Prob. Code 776(b).
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the guardian in the day-to-day operations of the 
estate may be recovered.  

The guardian must make a request to the court 
for any reimbursement of fees and expenses.  
The process most often used is to submit an 
application directly to the court for approval 
before the guardian makes payment. Some 
courts require the application to be supported by 
an affidavit of one or more attorneys; check.  
local practice. As with any expenditure that the 
court must approve, the application should con
tain specific, detailed information as to the 
nature of the request. See forms 8-11 and 8-12 in 
this chapter for an application and attorney's fee 
order.  

Note that the 1994 supreme court's appointee 
order (Tex. S. Ct. Misc. Or. 94-9143) does not 
apply to fees paid to attorneys retained in con
nection with the administration of the guardian
ship. Fees paid by the guardian to a court 
appointee under Tex. Prob. Code 646, 665A, 
669, 683 are discussed in section 6.8 in this 
manual.

Ratification of Expenditures 
for Maintenance and 
Education

8.7:1 Purpose and Function 

The court may ratify expenditures made by the 
guardian of the estate from the corpus and 
income of the ward's estate without prior 
approval if the guardian shows by clear and con
vincing evidence that the expenses were reason
able and proper, the expenditures were made 
when not convenient or possible to first secure 
court approval, they are expenditures the court 
would have granted authority to make, and the 
ward received benefit of the expenditures. Tex.  
Prob. Code 776(b). The application should be 
filed as promptly as possible, but no later than 
the filing of the annual account. If the expendi
ture is large, the guardian should apply as soon

as possible without waiting until the end of the 
annual accounting period.  

8.7:2 Application and Order 

A written application for these expenditures 
should include

1. details about the nature of the expen
ditures and the amount spent and any 
statements, receipts, or invoices; 

2. specific reasons showing the necessity 
for the expenditures; 

3. an explanation of the emergency that 
caused the expenditures without prior 
court approval; 

4. information about what constitutes the 
corpus of the estate and what will 
remain after the court has ratified the 
expenditures, if the guardian paid the 
expenditures from the corpus of the 
ward's estate; and 

5. the signature and verification of the 
guardian of the estate.  

If the expenditure is small or consists of many 
small expenditures, the guardian of the estate 
can submit the application as a part of the annual 
account rather than submit a separate applica
tion. See form 8-13 in this chapter for an appli
cation to ratify expenses and form 8-14 for a 
corresponding order; these should be used only 
if funds of the guardianship estate have been 
spent without prior court approval.

8.8 Investment Management 
Plans

A guardian of the estate, within 180 days of 
qualification or on a date specified by the court, 
has the duty to invest estate assets according to 
Probate Code section 855(b) or file a written 
application for an order that authorizes the 
guardian to develop and implement an invest
ment management plan for estate assets and to
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invest in or sell securities under that plan. Tex.  

Prob. Code 855B(a). The plan should be very 
detailed and will allow the court to declare that 

one or more estate assets must be retained 

despite being underproductive with respect to 

income or overall return. Additionally, the court 

will determine if estate funds may be loaned or 

invested in real estate. The court may allow 

investments or the purchase of insurance or 

annuity contracts. The duty to invest the estate 

may also be modified or eliminated. The court 

may approve the investment management plan 

without a hearing. Tex. Prob. Code 855B(a-1).  

A court may order the relief requested in the 

investment plan if the actions requested by the 

guardian of the estate are in the best interests of 

the ward. The order must state in reasonably 

specific terms (1) the nature of the investment, 

investment plan, or other action requested in the 

application and authorized by the court, includ

ing (if applicable) the authority to invest in or 

sell securities in accordance with the plan, (2) 

when an investment must be reviewed and 

reconsidered by a guardian, and (3) whether the 

guardian must report the guardian's review and 

recommendations to the court. Tex. Prob. Code

855B(b). Citation or notice is not necessary to 
invest in or sell securities under such a court

authorized investment plan. Tex. Prob. Code 

855B(e).  

If an account or other asset is the subject of a 

specific or general gift under a ward's will or if a 

ward has funds, securities, or other property 

held with a right of survivorship, the guardian is 

not prevented from administering or changing 

the investment in any manner. Tex. Prob. Code 

855B(c).  

Section 855B of the Probate Code applies only 

to an application for the appointment of a guard

ian filed on or after September 1, 2003 (and the 

provisions relating to authority to.invest in or 

sell securities under the investment plan apply 

only to a plan approved by the court on or after 

September 1, 2005). However, it is recom

mended that an investment plan be filed on 

existing guardianships so that guardians have 

clear guidance from the court as to their duties 

and level of care. A proposed application for a 

management plan and the corresponding order 

are included as forms 8-45 and 8-46 in this 

chapter.

[Sections 8.9 and 8.10 are reserved for expansion.] 

II. Compensation

8.11 Guardian Compensation

8.11:1 Purpose and Function 

The Probate Code permits all guardians to be 

compensated for acting as a guardian. Tex. Prob.  

Code 665.

8.11:2 Calculating Compensation 
for Guardian of Person 

The court may authorize to the permanent or 

temporary guardian of a person compensation of 

no more than 5 percent of the gross income of 

the ward's estate. Tex. Prob. Code 665(a).  

When determining gross income, the court must 

consider the monthly income from all sources 

and whether the ward received assistance under 

the state Medicaid program. Tex. Prob. Code 

665(a-1). However, Social Security or veter

ans benefits may not be considered. Tex. Prob.
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Code 665(h). Note that the court may deny 
compensation if it finds that the guardian has not 
adequately performed his duties or has been 
removed for cause. Tex. Prob. Code 665(e).  

8.11:3 Calculating Compensation 
for Guardian of Estate 

Guardians and temporary guardians of a ward's 
estate are entitled to reasonable compensation, 
and a fee of 5 percent of the gross income and 5 
percent of all money paid out of the estate is 
considered reasonable. Tex. Prob. Code 

665(b). The court must find that the guardian 
of an estate has taken care of and managed the 
estate according to Code provisions. Tex. Prob.  
Code 665(b). The guardian must give consid
eration to the method of characterizing income.  
Money loaned, invested, or paid over on settle
ment of the estate; Social Security and veterans 
benefits; and money paid for tax-motivated gifts 
do not constitute "gross income" or "money 
paid out" for purposes of calculating the guard
ian's compensation. Tex. Prob. Code 665(b), 
(h). In addition, while Code section 779 permits 
the guardian to operate a farm, ranch, factory, or 
other business of the ward, no specific provision 
permits the guardian to receive compensation 
for providing these services. See Tex. Prob.  
Code 779. Any interested person may petition 
the court to modify the guardian's compensation 
if the amount calculated under section 665(b) is 
unreasonably low. Tex. Prob. Code 665(c).  
Most courts are reluctant to grant a request for 
compensation above the statutory amount with
out notice, a hearing, and significant testimony.  
A court on its own motion or on that of an inter
ested person can deny a guardian compensation 
in whole or in part. Tex. Prob. Code 665(e). A 
denial of compensation should contain a finding 
that the guardian did not adequately perform the 
duties required or was removed for cause. Tex.  
Prob. Code 665(e). .  

Unless a guardian of an estate is permitted to 
receive additional compensation, the guardians

of the person and estate may not jointly receive 
a fee that exceeds 5 percent of the gross income 

plus 5 percent of all money paid out of the 
estate. Tex. Prob. Code 665(f).  

8.11:4 Application for 
Compensation 

The court will consider an application for com
pensation for the guardian of the estate at the 
time the court approves an annual or final 
account. Tex. Prob. Code 665(b). The Code 
makes no specific provision about when an 
application for compensation of the guardian of 
the person should be filed. See Tex. Prob. Code 

665(a). The request can be made either as part 
of the annual account or by separate application.  
The accounting figures that the court approves 
will form the basis for the final calculation of 
compensation. The guardian must support the 
application with adequate details about both 
income and expenses and should always sign the 
application. The application need not be sup
ported by an affidavit unless the guardian is 
requesting additional compensation exceeding 
the statutory calculated amount. See Tex. Prob.  
Code 665(c), (d).  

Contents of Application for Compensation: 
A written application should contain the court
approved income and expenses that are being 
used to make the compensation calculation and 
specific reasons justifying the compensation.  
See form 8-15 in this chapter for an application 
for compensation.  

Compensation Hearing: The general calcula
tion for the compensation is set as a matter of 
law. Therefore, there should be no reason for a 
hearing on the application. Most courts will 
require a hearing on applications if the guardian 
requests additional compensation, but verifica
tion of the application may eliminate the neces
sity for a hearing. The court will consider 
compensation applications for the guardian of 
the estate after approval of the annual account or
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with a final account. Tex. Prob. Code 665(b).  

The court may also authorize compensation for 

the guardian in an estimated amount the court 
finds reasonable to be paid on a quarterly basis 

before the filing of the annual account. Tex.  

Prob. Code 665(c)(2).  

Compensation Order: The Code makes no 

provision about the contents of the order 

approving the guardian's compensation pay

ment. Note that a guardian is a court appointee, 

and the order must comply with the supreme 

court's reporting requirements for appointee's 

fees. The county clerk must report to the 

supreme court the court-ordered guardian's 

compensation. This order also allows the court 

to keep track of estate expenditures for review in 

the next annual account. See form 8-16 for an 

order.

8.21

8.12 Payment of Attorney's Fees 
to Attorneys Serving as 
Guardian

If an attorney is serving as a guardian and is also 
providing legal services in connection with the 

guardianship, such attorney is not entitled to 

compensation for the guardianship services or 

payment of the attorney's fees for the legal ser

vices unless the attorney files with the court a 

detailed description of the services performed 

that identifies which of the services provided 

were guardianship services and which were 

legal services. Tex. Prob. Code 665D(a). An 

attorney serving as guardian is not entitled to 

payment of attorney's fees for guardianship ser

vices that are not legal services. Tex. Prob. Code 

665D(b). Each court shall set the compensa

tion to be paid to attorneys for guardian services.  

Tex. Prob. Code 665D(c). Many courts set a 

much lower hourly rate for attorneys serving as 

guardian than the hourly rate for legal services 

performed by that attorney in the same guard

ianship. Attorneys should check with the court 

for its local procedures in paying attorneys who 

are also serving as guardians.

[Sections 8.13 through 8.20 are reserved for expansion.] 

III. Contracts 

Contract 8.21:2 Application to Contract for 
Goods or Services

8.21:1 Contract for Goods or 
Services 

It is advisable to obtain prior court approval 

before entering into any contracts relating to 

goods or services furnished to the ward or his 

estate.

Prior court approval is required when managing 
the ward's property. See Tex. Prob. Code 774.  
Procedures to be used for incurring specific con
tract obligations against the ward's estate can be 
found at Tex. Prob. Code 774, 776, 776A, 
and 777.
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8.21:3 Application Form 

A written application for approval to contract 
for goods and services should contain

1. details about the nature of the ser
vices; 

2. an indication of what funds will need 
to be used during the accounting year; 

3. an explanation of the necessity for the 
expenditure; 

4. a copy of the proposed contract; and 

5. the signature of the guardian.  

The guardian should submit the application to 
the court for approval as soon as possible. See 
form 8-17 in this chapter for an application.  

8.21:4 Hearing 

Unless the proposed contract covers something 
of an unusual nature or provides for a significant 
expense, the court does not usually require a 
hearing on the application.  

8.21:5 Order 

The court order should approve the contract and 
the amount of funds to be spent during the 
accounting period. This order also allows the 
court to keep track of the estate's expenditures 
for review in the next annual account. The con
tract usually should cover only a one-year 
period. See form 8-18 in this chapter for an 
order.

8.22 Contract to Employ Attorney

8.22:1 Purpose and Function 

It is the obligation of the guardian of an estate to 
collect and recover property for the ward's

estate. Tex. Prob. Code 772. The guardian is 

permitted to sue to recover property. Tex. Prob.  
Code 773. If it is necessary to employ an attor
ney to represent the guardian in such an action, 
the guardian must seek court approval of a con

tingency fee contract or arrangement in accor
dance with Tex. Prob. Code 665C. The court 
may authorize a contingency fee in excess of 
one-third of the recovery under exceptional cir
cumstances. Tex. Prob. Code 665C(b). The 
Code governs this process and the method of 
payment. Tex. Prob. Code 665C.  

8.22:2 Application to Employ 
Attorney 

A written application for approval to employ an 
attorney should contain

1. a copy of the contingent fee contract; 

2. information about the need to hire 
counsel; and 

3. a statement about whether a lawsuit is 
anticipated and, if necessary, a request 
for court authorization to commence a 
suit.  

Tex. Prob. Code 665C.  

See form 8-19 in this chapter for an application 
to employ an attorney.  

8.22:3 Order 

Attached to the application should be an order 
authorizing the guardian to execute the fee 
agreement, institute suit, and recover his fees.  
See form 8-20 in this chapter for an order.

[Sections 8.23 through 8.30 are reserved for expansion.]
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IV. Sale of Real Property

8.31 Sale of Guardianship Real 
Property

All sales of guardianship property must be 

authorized by the court before title will pass out 

of the guardianship estate. The court may order 

the property sold for cash, for credit, at public 

auction, or by private sale, as it considers most 

advantageous to the estate, except when other

wise directed by the Code. Tex. Prob. Code 

811.  

An application to sell real property may be made 

only

1. if funds are needed to pay expenses of 

administration, allowances, and claims 

against the ward or the estate; 

2. to pay the funeral and last illness 

expenses of a deceased ward; 

3. to make up a deficiency if the estate's 

income, sales of personal property, 

and the proceeds of previous sales are 

insufficient to pay for the education 

and maintenance of the ward or the 

debts of the estate; 

4. to dispose of undivided interests in 
property owned by the estate if it is in 

the best interests of the estate to sell 

the interest; 

5. to dispose of property that is nonpro
ductive or underproductive; or 

6. to conserve the estate by selling min

eral interests or royalties on minerals 

in place.  

Tex. Prob. Code 820.  

8.31:1 Terms of Sale 

The court may approve a sale of real property on 

terms that will be most beneficial to the estate.

Tex. Prob. Code 811. The concern of the court 

is to preserve and protect the ward and his 

estate. The guardian of the estate may reconvey 

a property acquired by the estate through fore

closure of a preexisting lien without compliance 

with the otherwise applicable credit-sales provi

sions. See Tex. Prob. Code 827.  

8.31:2 Public Sale

A public sale of real property must be conducted 

in the same basic manner as any public sale 

ordered by statute. The sale must be advertised 

by published notice in the county in which the 

estate is pending, made to the highest bidder, 
held at the courthouse door or other place autho

rized, and held on the first Tuesday of the month 

between 10:00 A.M. and 4:00 P.M. Tex. Prob.  
Code 828.  

The court may permit a sale in a county in which 

the land is located if notice is provided in both 

the county in which the land is located and the 

county in which the estate is pending. Tex. Prob.  

Code 828(c). Sales not completed on the sale 

day may be continued. Tex. Prob. Code 

828(d). If the highest bidder defaults, the sale 
may be advertised and the property sold again 

without a further court order; a defaulting bidder 

is liable for a 10 percent penalty on any defi

ciency of the second sale. Tex. Prob. Code 

828(e).  

8.31:3 Private Sale 

A private sale must comply with the terms spec

ified in the order authorizing the sale. No addi

tional advertising, notice, or citation is required 

unless the court directs otherwise. Tex. Prob.  

Code 829.
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8.31:4 Sale of Easement 

A sale of an easement or right-of-way may be 
made by a guardian of the estate with prior court 
approval. Tex. Prob. Code 830; see also Tex.  
Prob. Code 811. The procedure is the same as 
for a private sale of real property under the 
Code. Tex. Prob. Code 830.

8.32 Application

The guardian of the estate need not wait until a 
specific purchaser for property has been found.  
Because of the time required to complete the 
process, the guardian should begin obtaining 
court approval as soon as a need to sell property 
has been determined.  

The application must include

1. an adequate description of the real 
property to be sold that conforms to 
the inventory description of the prop-' 
erty; 

2. an affidavit of the condition of the 
estate stating the assets of the estate, 
the claims and their amounts that have 
been or will be approved, and the 
property that will remain after the sale 
to satisfy any claims; and 

3. specific facts that show the necessity 
or advisability of the sale.  

Tex. Prob. Code 821.  

See form 8-21 in this chapter for an application 
for sale of real property.  

8.32:1 Hearing 

All applications for the sale of real property are 
to be heard by the court that receives the appli
cation for approval of the sale. Some courts 
require a formal hearing at which the attorney 
will present the application. Others will merely 
review the application and, if it contains suffi-

cient information, approve it by submission after 

the proper posting time has run. The attorney 
should check with the staff of the court in which 
the application has been filed to determine the 

practice of that court.  

8.32:2 Citation 

Following the filing of the application for sale, 
citation by posting must be issued and returned 
before the court may act. Tex. Prob. Code 823.  
This requirement is mandatory and may not be 
waived or avoided. Failure to comply will cause 
any decree of sale that may be issued to be void.  

8.32:3 Opposition 

A person interested in the guardianship may, 
during the period provided in the citation issued 
under Probate Code section 823, file a written 

opposition or seek sale of other estate property.  
Tex. Prob. Code 824. "Interested person" is 
defined in Tex. Prob. Code 601(15). If an 
opposition is filed during the period provided in 
the citation issued under section 823, the court 
shall hold a hearing on the application. Tex.  
Prob. Code 824A(a). If the court orders a hear
ing on the application, the court must designate 
in writing a date and time for the hearing on the 
application and the opposition together with evi
dence pertaining to the application or opposi
tion. Notice must be issued to the applicant and 
to each person who files an opposition to the 
sale of the date and time of the hearing. Tex.  
Prob. Code 824A(b).

8.32:4 Order of Sale

After citation has been returned and on hearing 
the application, the court may either approve the 
sale as submitted, deny it, or order the sale of 
other property. Tex. Prob. Code 825.  

The order must specify-
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1. the real property to be sold (the 

description of which should be the 

same as that contained in the inven
tory and application); 

2. whether the property is to be sold at 

private or public auction; 

3. the purpose for the sale and its advis

ability; 

4. the court's finding on the adequacy of 

the general bond; 

5. that the sale be made and the report 

returned in accordance with law; and 

6. the terms of the sale.  

Tex. Prob. Code 825.  

The court must also review the adequacy of the 

bond for the estate and determine whether the 

bond must remain unchanged or be increased.  
Tex. Prob. Code 833. In most cases the court 

will wait until after receiving the report of sale 

before ordering a bond increase, unless the affi
davit on the estate's condition shows that a 
present need to increase the bond exists. Tex.  

Prob. Code 825. See form 8-22 in this chapter 

for an order for sale of real property.  

8.32:5 Report of Sale 

After the sale has been made, the guardian of the 

estate is required to file a report of sale not later 
than the thirtieth day after the sale. Tex. Prob.  

Code 832. However, many courts want the 
guardian to report the sale before the final clos
ing has taken place. Other courts want the title 

company to close the sale into escrow and then 
let the guardian report the sale. Some courts 
require an appraisal of the property. The attor

ney should check with staff of the court in which 

the case is pending to see which process is pre

ferred. The report must contain

1. the date the court approved the order 

for the sale;

2. a description of the real property sold 
(which should conform to the inven
tory and order of sale); 

3. the time and place of the sale; 

4. the name of the purchaser; 

5. the amount that the property was sold 
for (the net sales price after expenses, 
not the total purchase price); 

6. the terms of the sale and whether the 
sale was at public auction or a private 
sale; and 

7. a statement that the purchaser is ready 
to comply with the terms of the sale.  

Tex. Prob. Code 832. See form 8-23 in this 
chapter.

8.32:6 Decree of Sale

Once the report of sale is filed, the court must 
wait five days before the decree of sale may be 
signed. Before signing, the court must review 
the report and determine that the sale was prop
erly made, that it was for a fair price, and that an 
increased bond has been filed, if required. The 
action of the court in approving the sale consti
tutes a final judgment. Tex. Prob. Code 834. If 
the sale is not completed, it is important to have 
the decree set aside within thirty days of its sig
nature; otherwise a motion for new trial or bill 
of review will have to be filed. See Tex. Prob.  
Code 657. See form 8-24 in this chapter for a 
decree.  

8.32:7 Delivery of Deed or Lien 
Documents 

Only after the decree of sale is signed may the 
guardian of the estate execute a deed to the 
property that has been sold. Tex. Prob. Code 

836. The deed that the guardian signs is a spe
cial, not a general, warranty deed. See Tex. Prob.  
Code 835. If the sale is on credit, the guardian 
cannot deliver the deed until all proper financing
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documents such as the note and deed of trust 
have been delivered. The guardian is responsible 
for properly recording the deed of trust or mort
gage. Tex. Prob. Code 836.  

8.32:8 Bond on Sale 

A court may not confirm a sale of real estate 
before the court determines if the guardian of 
the estate must file a new, increased bond to 
cover the proceeds from the sale. If a new bond 
is required, the court may not confirm the sale 
until the increased bond is filed. Tex. Prob. Code 

833. The general bond of the guardian of the 
estate does not cover the value of the real prop
erty held in the estate. See Tex. Prob. Code 

703.  

8.32:9 Penalty for Neglect 

Any guardian of the estate who fails to comply 
with the delivery requirements of Probate Code 
section 836 may be subject to removal, and both 
the guardian and the surety are liable for any 
loss to the ward's estate that may be occasioned 
by the guardian's negligence. Tex. Prob. Code 

837.

8.33 Guardian's Purchase of 
Property

A guardian ordinarily may not purchase directly 
or indirectly any of the ward's property that is to 
be sold. The only two exceptions that exist are 

for preexisting executory contracts and court
approved sales. Tex. Prob. Code 831. If the 
guardian seeks court approval to purchase prop

erty from the estate, the court will appoint an 
attorney ad litem, and the court may require 
notice for the sale. Tex. Prob. Code 831(c). If a 
purchase is made in violation of the Code, the 
court will set aside the sale and order that the 
property be reconveyed to the estate. Tex. Prob.  

Code 831(d).

8.34 Abandonment of Property

If the ward's estate has real or personal property 
that is worthless or burdensome and it would be 
more economical to abandon the property than 
to conduct a sale, the guardian may file an appli
cation, and the court may issue an order autho
rizing abandonment of the property without 
notice or hearing. Tex. Prob. Code 774(a)(6).  
If the application clearly shows that the property 
is worthless or burdensome, most courts will 
consider the application on submission and issue 
an order accordingly. See forms 8-29 and 8-30 
in this chapter for an application and corre

sponding order.

[Sections 8.35 through 8.40 are reserved for expansion.] 

V. Sale of Personal Property

8.41 General Terms for Sale of 
Guardianship Personal 
Property

The court must authorize sales of personal prop
erty before the guardian of the estate can convey 
ownership from the estate. The court may order

the property sold for cash or on credit at public 
auction or by private sale. Tex. Prob. Code 

811. The Code requires the prompt sale of per

ishable personal property (see section 8.42 
below), allows the expedited sale of nonperish
able property (see section 8.43) and livestock 
(see section 8.44), and also permits abandon-
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ment of worthless property (see section 8.45).  
Applications must be made for all sales of per

sonal property, either by the guardian of the 
estate or by an interested person. Tex. Prob.  

Code 813.

8.42 Application for Sale of 
Perishable Personal Property

After the inventory and appraisement have been 
approved, the guardian must apply to the court 
to sell property that is liable to perish, waste, or 
deteriorate in value or will be an expense or dis
advantage to the estate to keep. Tex. Prob. Code 

812. Personal property that is exempt from 
forced sale, a specific legacy, or property needed 
to maintain a farm, ranch, or other business may 
not be included in a sale under section 812. In 
determining whether to order a sale under sec
tion 812, the court will consider

1. the guardian's duty to care for and 
manage the estate as would a person 
of ordinary prudence, discretion, and 
intelligence; and 

2. whether the asset is one in which a 
trustee may be permitted to invest in 
under chapter 117 or subchapter F, 
chapter 113, of the Texas Property 
Code.  

Tex. Prob. Code 812; see also Tex. Prop. Code 
ch. 117. See form 8-25 in this chapter for an 
application.  

8.42:1 Terms of Sale 

The court may approve a sale of perishable per
sonal property on terms that will be most benefi
cial and advantageous to the ward's estate. Tex.  
Prob. Code 811. See form 8-26 in this chapter 
for an order approving a sale.

8.42:2 Public Sale 

A public sale of perishable personal property is 
to be conducted after notice is issued by the 
guardian of the estate and posted in the same 
manner as in original proceedings in probate.  
Tex. Prob. Code 815. The Probate Code pro
vides no details of how notice is to be given; at 
the very least, notice should be published in the 
county in which the estate is located, giving 
information as tothe time, place, and terms of 
the sale. See Tex. Prob. Code 815. Since no 
specific Code provision requires a hearing on 
the sale of personal property, the attorney should 
check with the court staff to ascertain the prac
tice of a particular court.

8.42:3 Private Sale

Although the Probate Code permits the private 
sale of perishable personal property, there are no 
provisions to guide the guardian through the 
process. See Tex. Prob. Code 811. Thus, when 
a court approves a private sale of perishable per
sonal property, the sale should comply with the 
terms specified in the application and the order.  
No additional advertising, notice, or citation 
should be required unless the court directs other
wise.  

8.42:4 Order of Sale 

Perishable personal property in the ward's estate 
may not be sold until the court has entered an 
order authorizing the sale. Tex. Prob. Code 

811. The order of sale should describe the 
property to be sold or incorporate by reference 
the description of the property that was in the 
application. See form 8-26 in this chapter for an 
order approving the sale.

8.43 Other Sale of Personal 
Property

A guardian of the estate or any interested person 
may apply to sell personal property of the ward
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not required to be sold under section 812 of the 

Probate Code if the sale is in the best interests of 
the ward

1. to pay expenses of care, maintenance, 

and education of the ward or the 
ward's dependents; 

2. to pay expenses of the guardianship 
administration, allowances, or claims 

against the ward or the ward's estate; 

or 

3. to pay funeral expenses and last illness 
expenses if the guardianship is kept 
open after the ward's death.  

Tex. Prob. Code 813. But see In re Estate of 
Glass, 961 S.W.2d 461, 462 (Tex. App.
Houston [1st Dist.] 1997, writ denied) (when 
ward dies, only role of guardian to submit final 
account and conclude guardianship).  

8.43:1 Application for Sale of 
Personal Property 

The Probate Code gives little guidance about the 

contents of the application for the sale of per
sonal property and requires merely that the sale 
comply with Code provisions for a sale of real 
property under sections 821 through 825. Tex.  
Prob. Code 813. It is not necessary to wait 

until a purchaser for a specific property has been 
found in order to apply for the sale. Because of 
the time required to complete the process, the 
guardian should begin it as soon as a need to sell 
property has been determined. The application 

should provide

1. an adequate description, which con
forms to the inventory description, of 
the personal property to be sold (note 
that the inventory often does not con
tain a detailed description of the per

sonal property assets, so an 
amendment to the inventory may be 

needed);

2. an affidavit of the condition of the 
estate stating the assets of the estate, 
the claims and their amounts that have 
been or will be approved, and the 
property that will remain after the 
sale; and 

3. the specific facts that justify the sale.  

See Tex. Prob. Code 813, 821. See form 8-27 
in this chapter for an application.  

8.43:2 Hearing 

No specific Probate Code provision requires that 
an application for the sale of personal property 
be heard by the court. See Tex. Prob. Code 

811; but see Tex. Prob. Code 813 (insofar as 
possible, sales of personal property must con
form to requirements for sales of real estate).  
Some courts require a formal hearing at which 
the attorney will present the application. Other 
courts will merely review the application and, if 
it contains sufficient information, approve it 
after the proper posting time has run. The attor
ney should check with staff of the court in which 
the guardianship is pending to find out its prac
tice.

8.43:3 Citation

Because, insofar as possible, an application for.  
the sale of personal property must conform to 
that for a sale of real property, the citation 
requirements for real property sales should also 
apply. See Tex. Prob. Code 813. Thus, the 
application for sale should have citation by post
ing issued before the court acts on the applica
tion. See Tex. Prob. Code 823.  

8.43:4 Order of Sale 

Because sales of personal property should con
form with the rules applied to real property, the 
probate court should not act until after citation 
has been returned. See Tex. Prob. Code 813.  
The court should then conduct the hearing or
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consider the application. If the sale is approved, 

the court will enter an order authorizing it. Tex.  
Prob. Code 811. The order should

1. contain a complete and adequate 

description of the property to be sold, 

which is the same as the description in 

the inventory and sale application; 

2. state whether the property is to be sold 

at public auction (indicating the time 

and place of sale) or at a private sale; 

and 

3. state the purpose for the sale and its 

advisability.  

See Tex. Prob. Code 825 (requirements for an 
order of sale of real property). See form 8-28 in 
this chapter for an order.  

8.43:5 Report of Sale 

Once a sale of the personal property has been 

completed, the guardian should file a report of 
the sale with the court. Tex. Prob. Code 818.  
Note that although section 818 does notinclude 

a deadline for filing the report of sale, it should 
be filed within thirty days to conform to the pro
cedure for the sale of real property. See Tex.  
Prob. Code 818, 832. The attorney should 

check with each court to determine what it 
requires, but the report should contain at least

1. the date that the court approved the 

order for the sale; 

2. a description of the personal property 

that conforms to the inventory and 

order of sale; 

3. the time and place of the sale; 

4. the name of the purchaser (but if the 

value of the property is small or there 
are multiple purchasers of small items, 
many courts will allow the report to 

omit this information); and

5. the amount received for each piece of 
the personal property sold.  

See Tex. Prob. Code 818, 832. See form 8-23 
in this chapter for a report.  

8.43:6 Decree of Sale 

The sections of the Probate Code regulating the 

confirmation of sales of real property apply to 
the sale of personal property. Tex. Prob. Code 

818.  

Once a report of sale is filed, the court must wait 

five days before the decree of sale can be signed.  

See Tex. Prob. Code 834. Before signing, the 
court must review the report and determine that 

the sale was made for the best price. The court 
also must determine if an increased bond should 
be filed. See Tex. Prob. Code 834. If a bill of 
sale is required, the guardian should issue it 
without warranty. Tex. Prob. Code 818. The 
action of the court in approving the sale consti
tutes a final judgment. See Tex. Prob. Code 

834. There is usually no need to execute sepa
rate documents conveying ownership as in real 

property sales; it is the decree of sale that vests 
the title in the purchaser. Tex. Prob. Code 818.  
If the personal property is subject to the 

certificate-of-title laws, additional documents 
will need-to be completed. See form 8-24 in this 

chapter for a decree.  

8.43:7 Review of Guardian's Bond 

A court should not confirm any sale of property 
without a review to determine if an increased 
bond would be required to cover the proceeds 
from the sale. See Tex. Prob. Code 833 (appli
cable to sale of personal property pursuant to 
Code sections 813 and 818). Because personal 

property is bonded at the creation of the guard
ianship, the attorney should check with the court 
to see if there is a need to increase the guardian's 

bond if the proceeds received are equal to or less 

than inventory values.
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8.44 Special Provisions for 
Livestock

The Probate Code provides special provisions 
for quick disposition of livestock, allowing the 
court to dispense with the requirements for cita
tion and notice based on the circumstances. The 
required application should

1. be written and sworn; 

2. describe the livestock; 

3. state the reasons for the sale; and 

4. provide that the sale will be conducted 
through a bonded livestock commis
sion merchant or bonded livestock 
auction commission merchant.  

Tex. Prob. Code 814.  

The court will issue an order authorizing the sale 
after the application has been reviewed and 
found to be acceptable. The order should autho
rize the guardian to deliver the livestock to the 
designated livestock commission merchant or 
bonded livestock auction commission merchant,

who will conduct the sale and receive a commis

sion not to exceed 5 percent of the sale price.  

Tex. Prob. Code 814. A report of sale contain

ing a verified copy of the merchant's account of 
sale must be made promptly to the court. No 

confirmation order is required from the court for 
title to pass. Tex. Prob. Code 814.

8.45 Abandonment of Property

If the ward's estate has real or personal property 
that is worthless or burdensome and if it would 
be more economical to abandon the property 
than to conduct a sale, the guardian may file an 
application under section 774 to abandon worth
less or burdensome property, and the court may 
issue an order authorizing abandonment of the 
property without notice or hearing. Tex. Prob.  
Code 774(a)(6). If the application clearly 
shows that the property is worthless or burden
some, most courts will consider the application 
on submission and issue an order accordingly.  
See forms 8-29 and 8-30 in this chapter for an 
application and corresponding order.

[Sections 8.46 through 8.50 are reserved for expansion.] 

VI. Annual Account and Report

8.51 Annual Account Required

A guardian of an estate must file a sworn 
account not later than the sixtieth day after the 
expiration of twelve months from the date the 
guardian of an estate qualified, unless the court 

extends the time. Tex. Prob. Code 741(a). The 
guardian must also file an annual account each 
year thereafter until the guardianship is closed.  
Tex. Prob. Code 741. Unless the annual 
account has been timely filed and approved, the 
guardian's letters of guardianship cannot be 

renewed. Tex. Prob. Code 659(c). A waiver 

may be considered only if the estate contains

negligible or fixed income. Tex. Prob. Code 
741(g). The court has a duty to review each 

guardianship at least annually, and if this is not 
done the judge can be held liable for any dam
ages. Tex. Prob. Code 671. If the guardian 
fails to file any required reports, after a hearing 
and failure to show good cause, the guardian 

may be removed and the letters of guardianship 
revoked. Tex. Prob. Code 744. The court may 
change the accounting period to coincide with 
the end of a calendar month or year, but it 
should not permit an annual account to cover 
more than twelve months. See Tex. Prob. Code 

743(h).
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Annual Account Document

An annual account must contain

1. detailed information covering all 
claims filed against the ward's estate 
during the accounting period; 

2. a description of any property that has 
come to the guardian's knowledge and 
that has not been previously invento
ried; 

3. a description of any changes to the 
estate's property that have not been 
previously reported; 

4. an account of all receipts and dis
bursements during the accounting 
period, with receipts of principal and 
income shown separately; 

5. a complete, accurate, and detailed 
description of the property being 
administered, with the condition of the 
property, the use being made of the 
property, and the term and price of any 
rental property; 

6. a list of the estate's cash balances and 
their locations; and 

7. a detailed list of all personal property, 
including all bonds, notes, and other 
securities.  

Tex. Prob. Code 741(a). See forms 8-31 and 
8-33 in this chapter for forms for complex and 
simple annual accounts.

8.53 Documentation Annexed to 
Annual Account

The guardian must attach to the annual 
account

1. vouchers for all expenses claimed or, 
if vouchers are not available, other 
evidence satisfactory to the court;

2. a verification letter from the bank for 
all money deposits; and 

3. proof of the existence and possession 
of all securities owned by the estate.  

Tex. Prob. Code 741(c).

8.54 Guardian's Account 
Affidavit

The guardian must submit an affidavit with the 
annual account that states

1. that the account contains a correct and 
complete statement of the matters to 
which the account relates; 

2. that the bond premium has been paid; 

3. that all tax returns have been filed; 

4. that-all taxes have been paid, showing 
the amount, date paid, and to whom 
they were paid; and 

5. if the taxes have not-been paid, the 
reasons for any failure to file tax 
returns or pay taxes.  

Tex. Prob. Code 741(e), (f).

8.55 Court Action on Annual 
Account

The annual account must be filed with the 
county clerk and remain on file for ten days 
before it is presented to the court for review.  
Tex. Prob. Code 742(b), (c). The court must 
review the account and may require additional 
information to be presented until it is satisfied 
that the account is correct. Tex. Prob. Code 

742(d). The account may not be approved 
unless the guardian proves possession of all cash 
and assets of the estate. Tex. Prob. Code 

742(e). If the estate is solvent, the court will 
then order the guardian to pay all outstanding 
claims. However, if the estate is insolvent, the 
court must order any outstanding claims to be
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paid in the order of their priority. Tex. Prob.  
Code 742(f); see also Tex. Prob. Code 805.  

See forms 8-32 and 8-34 in this chapter for 

orders.  

8.55:1 Retention of Assets 

A guardian can retain without court approval 

until the first anniversary of the date of receipt 
any assets received by the estate at its inception 

or added by gift, devise, inheritance, mutation, 
or increase without regard to diversification of 
investments and without liability for any depre

ciation or loss resulting from the retention.  

On application the court may order the contin
ued retention of the assets after one year if the 
retention is an element of the investment plan.  

Tex. Prob. Code 855A.  

8.55:2 Application 

Within 180 days (or another date specified by 
the court) of qualification of the guardian of the 

estate, the guardian must invest estate assets 
according to Probate Code section 855(b) or file 
a written application for an order either modify

ing or eliminating the guardian's duty to invest 
the estate or authorizing the guardian to

1. develop an investment plan for estate 

assets; 

2. invest in or sell securities under the 

investment plan; 

3. declare that one or more estate assets 

must be retained despite being under

productive with respect to income or 
overall return; or 

4. loan estate funds, invest in real estate 

or make other investments, or pur

chase a life, term, or endowment 
insurance policy or an annuity con

tract.

Tex. Prob. Code 855B(a).  

The court may approve the investment plan 

without a hearing. Tex. Prob. Code 855B(a-1).  

If the court determines that the action requested 
is in the best interests of the ward and the ward's 
estate, the court must enter an order granting the 

authority requested. The order must state in rea

sonably specific terms

1. the nature of the investment, invest

ment plan, or other requested action, 
including (if applicable) the authority 
to invest in or sell securities in accor

dance with the plan's objectives; 

2. when an investment must be reviewed 
and reconsidered by the guardian; 

3. whether the guardian must report the 

guardian's review and recommenda

tions to the court.  

Tex. Prob. Code 855B(b).  

8.55:3 Ward's Will 

The fact that the ward's will contains a specific 

or general gift or the funds are in a survivorship 
account does not prevent a guardian of the estate 
from taking and controlling or closing the 

account or the court from authorizing an action 
to modify or eliminate a duty with respect to an 

account. Tex. Prob. Code 855B(c).  

8.55:4 Exception 

A guardian does not have to follow the proce

dures set out in section 855B if an investment or 
sale is specifically authorized by other law. Tex.  
Prob. Code 855B(d).

8.56 Annual Report Required

Once each year for the duration of the guardian
ship, the guardian of a person must file a report 
advising the court of the physical, medical, and
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mental status of the ward. Tex. Prob. Code 
743. The report is to cover the twelve-month 

period after the guardian was qualified and each 
twelve-month period thereafter. Tex. Prob. Code 

743(g). The court can change the reporting 
period if it does not extend the period longer 
than twelve months. The report is due not later 
than the sixtieth day following the date the 
reporting period ends. Tex. Prob. Code 743(i).

8.57 Annual Report Document

The annual report must be made under oath and 
must contain

1. the guardian's current name, address, 
and phone number; 

2. the ward's current name, address, 
phone number, age, and date of birth; 

3. a complete description of the ward's 
residence and its type (nursing, foster, 
etc.); 

4. the length of time the ward has resided 
at the present residence and the reason 
for any change during the year; 

5. the date the guardian last saw the ward 
and the number of times the guardian 
saw the ward during the year; 

6. a statement of whether the guardian 
has possession of the ward's estate; 

7. a statement regarding the ward's men
tal and physical health; 

8. a description of the ward's medical 
care during the year, including the 
identity of the ward's physician, psy
chiatrist, psychologist, dentist, social 
or case worker, or other person provid
ing treatment;

9. a description of any recreational, edu
cational, social, or occupational activi
ties of the ward; 

10. the guardian's evaluations of the 
ward's living arrangements, the ward's 
feelings about the living arrange
ments, and the ward's unmet needs, if 
any; 

11. a statement of whether the court 
should modify or change the guard
ian's powers; 

12. a statement that the bond premium has 
been paid; and 

13. any additional information the guard
ian desires to share with the court, 
including whether the guardian has 
filed for emergency detention of the 
ward under subchapter A, chapter 573, 
of the Texas Health and Safety Code 
and, if applicable, the number of times 
the guardian has filed and the date of 
the application.  

Tex. Prob. Code 743(b).  

If the ward has died, the date and place of death 
should be provided in lieu of the information 
about the ward otherwise required. Tex. Prob.  
Code 743(c).  

See form 8-35 in this chapter for an annual 
report.

8.58 Court Action on Annual 
Report

The court, if satisfied that the facts in the annual 
report are true, will approve the report after its 
review. Tex. Prob. Code 743(e). The court 

may waive the cost and fees associated with the 
filing of the annual report. Tex. Prob. Code 

743(f). See form 8-36 in this chapter for an 
order.
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8.59 Penalty for Failure to File 
Account, Exhibit, or Report

If a guardian fails to file any account, exhibit, or 
report, the court or any person interested in the 
ward's estate may cause the guardian to appear 
and show cause why the account, exhibit, or 
report should not be filed. Tex. Prob. Code 

744. At the hearing the court may fine the 
guardian up to $1,000, revoke the guardian's let
ters, or both, unless the guardian can show good 
cause for the failure to file the account, exhibit, 
or report. Tex. Prob. Code 744.

8.60 Claims Procedure

8.60:1 Purpose and Function of 
Claims Procedure 

The claims process places any creditors of the 

ward on notice that a fiduciary has been 

appointed and that there are certain statutory 

standards and procedures to be undertaken 
before the guardian will make payment. See 

Tex. Prob. Code 783-803. If the estate is 

insolvent, the Code establishes procedures to 
allow for court review and approval before the 
guardian makes payment. See Tex. Prob. Code 

804-806. The guardian must pay approved 

claims against the estate in the specific order set 

out in the statute. Tex. Prob. Code 805(a), (b).  
Neither the guardian nor the attorney for the 

guardian should help any creditor prepare or file 
a claim. The claims process is complex, and 

caution should be used before filing a guardian

ship claim.  

8.60:2 Presentation of Claim to 
Guardian 

For a claim to be considered, the creditor must 

present it to the guardian or deposit it with the 

clerk of the court. Tex. Prob. Code 786, 795.  

In addition, the claim must be presented before 
the guardianship has been closed and before the 
general statutes of limitation have run on the

specific claim. Tex. Prob. Code 786. Unse

cured claims must be presented within the time 

prescribed by the notice of presentment issued 

by the 'guardian. Tex. Prob. Code 786(a); see 

also Tex. Prob. Code 784(b), (c). Note that if 
the claim has been presented and approved by 
the guardian, the probate court still retains the 
power to deny the claim. Tex. Prob. Code 799.  
When presented to the guardian, the claim must 
contain sufficient information and documenta

tion and an affidavit as to its correctness and 

completeness. Tex. Prob. Code 788.  

The Probate Code also permits the creditor to 

use alternative procedures to approve the claim 
if the evidence to support the claim has been 

lost. Tex. Prob. Code 790. Although usually 

the person holding the claim must authenticate 

it, the Code permits other persons to submit an 

authentication affidavit when appropriate. See 

Tex. Prob. Code 791. There are special proce

dures for the presentation and allowance of 
secured claims. See Tex. Prob. Code 793.  
Although procedures for presentation of a 

secured claim do not differ materially from pro
cedures for a general claim, the process by 
which the Code treats the claim after the creditor 

files it is considerably different. See Tex. Prob.  

Code 793. A creditor whose claim is based on 
a written agreement may include contracted 

attorney fees for the preparation, presentation, 
and collection of the claim as part of the claim.  

Tex. Prob. Code 794. See form 8-37 in this 
chapter for a claim.  

8.60:3 Allowance and Rejection of 
Claim 

Once a claim has been properly presented and 

reviewed by the guardian, he may accept, par
tially accept, or reject the claim. Tex. Prob.  

Code 796. The guardian has thirty days from 

the date of presentation to review and approve 

or reject the claim of the creditor. Tex. Prob.  

Code 796. Failure to act within the period set 
forth by the Code constitutes a rejection of the
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claim as a matter of law. Tex. Prob. Code 
795, 797. If the guardian improperly rejects a 

claim, the guardian may become personally lia
ble if the claim is established through suit. Tex.  
Prob. Code 797, 802, 809. See form 8-37 in 
this chapter for a claim.  

8.60:4 Presentation and Approval of 
Claim 

When the guardian allows all or part of a claim, 
it must then be filed with the court and placed on 
the claims docket. Tex. Prob. Code 798. Once 
the claim has been entered on the claims docket 
for ten days, the court will review it. The court 
will approve or reject the claim, in whole or in 
part, and then classify it. Tex. Prob. Code 

799(b)-(d). Any person interested in the ward 
may appear and object to the claim at any time 
before the court acts on the claim. Tex. Prob.  
Code 799(a). The Probate Code has no classi
fication provision in a guardianship as it does 
for a decedent's estate. In a guardianship, 
allowed claims are assigned only an order in 
which they are paid. Tex. Prob. Code 805.  
Thus, if the claim in a guardianship is allowed 
and approved, the court will order the guardian 
to pay it in the order established by the Code.  

See Tex. Prob. Code 805(a)(1)-(4). If the court 
questions the claim, it will conduct a hearing to 
examine the guardian and the creditor under 
oath, hear evidence, and take appropriate action.  
Tex. Prob. Code 799(c). See form 8-38 in this 
chapter for an order.  

8.60:5 Suit on Rejected Claim 

If the guardian rejects the creditor's claim, either 
by memorandum or by failure to timely act, or if 
the court rejects the claim, the creditor must sue 

within ninety days of rejection or have the claim 
barred. Tex. Prob. Code 800.

8.60:6 Application and Order for 
Payment of Claim 

The Probate Code does not specify how the pay
ment of an allowed and approved claim will be 
made. Most practitioners will make a formal 
request for payment by filing a separate applica
tion and order with the court. The application 
presents the allowed and approved claim to the 
probate court, requesting payment. The order 
that accompanies the application directs the 
guardian to make payment. See Tex. Prob. Code 

804. This second application and order that is 
signed by the court offers additional protection 
to the guardian. See forms 8-39 and 8-40 in this 
chapter for an application and corresponding 
order.

8.61 Loans

If the guardian has on hand funds belonging to 
the ward in an amount that provides a return that 
is more than is necessary for the education, sup
port, and maintenance of the ward and, if appli
cable, others the ward supports, the guardian 
may lend funds for a reasonable rate of interest.  

The rate will be considered reasonable if it is 
.equal to at least 120 percent of the applicable 
short-term, midterm, or long-term interest rate 
under section 7520 of the Internal Revenue 
Code for the month during which the loan is 
made.  

A guardian of the estate who complies with this 
section with court approval will not be person
ally liable if the borrower is unable to pay and 
the security fails. If the guardian committed 
fraud or negligence in making or managing the 
loan, including collecting on the loan, the guard
ian and the guardian's surety are liable for the 
loss sustained by the guardianship estate as a 
result of the fraud or negligence.  

A guardian cannot make a loan until the guard
ian submits to an attorney all bonds, notes, mort-
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gages, abstracts, and other documents relating to 
the loan and receives a written opinion that title 
on the relevant notes, bonds, or real estate is 
clear.  

A guardian of the estate may obtain mortgagee's 
title insurance policy on any real estate loan in 
lieu of abstract and an attorney's opinion.

Within thirty days after'a loan is made without a 
court order, the guardian of the estate must file a 
report accompanied by an affidavit stating the 
full facts related to the loan.  

Section 858 does not apply to investments made 
in debentures, bonds, or other publicly traded 
debt security. See Tex. Prob. Code 858.

[Sections 8.62 through 8.70 are reserved for expansion.] 

VII. Power to Make Certain Gifts and Charitable Contributions

8.71 Authority

A guardian may seek the court's permission to 
make tax-motivated gifts, charitable contribu
tions, and certain transfers to qualify the ward 
for government benefits from assets of the 
ward's estate. Tex. Prob. Code 865, 865A, 
866.

8.72 Tax-Motivated Gifts
Application and Notification

The guardian of the estate or an interested party 
may apply to the court for authority to make a 
tax-motivated gift or transfers to qualify the 
ward for government benefits on behalf of the 
ward. Tex. Prob. Code 865(a). Notification of 
the application must be given by posting and by 
certified mail. Tex. Prob. Code 865(a), (e).  
The persons to receive mailed notice include all 
devisees under the will, trust, or other beneficial 
instrument relating to the ward's estate; the 
ward's spouse; the ward's dependents; and any 
other person whom the court directs. Tex. Prob.  
Code 865(e). See form 8-41 in this chapter for 
an application.

8.73 Estate or Transfer Plan

The applicant must outline a proposed estate or 
other transfer plan, describe the benefits that

will be derived from it, and show that it is con
sistent with the ward's intentions. Tex. Prob.  
Code 865(b). However, if the ward's inten
tions cannot be ascertained, it will be presumed 
that the ward favors a reduction in tax liability 
and qualification for government benefits. Tex.  
Prob. Code 865(b).

8.74 Hearing and Order

The court may order the guardian of the estate to 
establish an estate plan that minimizes income, 
estate, inheritance, or other taxes if the guardian 
shows that the funds to be used are not required 
during the ward's lifetime for the support of the 
ward or the ward's family and that the ward will 
probably remain incapacitated throughout his 
lifetime. Tex. Prob. Code 865(a). See form 
8-42 in this chapter for an order. The court may 
also order the guardian of the estate to establish 
a transfer plan that qualifies the ward for gov
ernment benefits.  

If the court deems it advisable, it may appoint a 
guardian ad litem for the ward or any other 
interested party. Tex. Prob. Code 865(c).  

The court may modify an approved transfer plan 
if the guardian applies to the court for such mod
ification. Tex. Prob. Code 865(d).
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The court may authorize the guardian to make 
the tax-motivated gifts or transfers to qualify for 
government benefits on a periodic basis without 
further application or court order if the court 
finds it would be in the best interest of the ward 
and the ward's estate. The court may modify or 
set aside such an order later because of a change 
in the ward's financial condition. Tex. Prob.  
Code 865(f).

8.75 Donees

Gifts of principal or income of the ward's per
sonal or real property may be made outright or 
in trust for the benefit of

1. a charitable organization qualifying as 
such under the Internal Revenue Code 
in which the ward would reasonably 
have an interest; 

2. the ward's spouse or descendant or 
another person related by blood or 
marriage; 

3. a devisee under the ward's last will, 
trust, or other beneficial instrument; 
and 

4. a person serving as a guardian of the 
ward if that person is the ward's 
spouse or descendant or another per
son related by blood or marriage, or a 
devisee under the ward's last will, 
trust, or other beneficial instrument.

Tex. Prob. Code 865(a).

8.76 Charitable Contribution

A guardian who wants to make a charitable con

tribution must file a sworn application request

ing an order from the court in which the 
guardianship is pending. Tex. Prob. Code 

866(a). An application to make a charitable 

contribution must be for a specific amount from 
the income from the ward's estate. Tex. Prob.

Code 866(a). These contributions may be 
made only to

1. corporations, trusts, or community 

chests, funds, or foundations, orga
nized and.operated exclusively for 
religious, charitable, scientific, liter
ary, or educational purposes; or 

2. nonprofit federal, state, county, or 
municipal projects operated exclu

sively for the public health or welfare.  

Tex. Prob. Code 866(a).  

The application must remain on file for at least 
ten days before the hearing. Tex. Prob. Code 

866(b). After a hearing, the court may autho
rize a charitable contribution if

1. the proposed contribution will proba

bly not exceed 20 percent of the 
ward's net income for the current cal

endar year; 

2. the net income of the ward's estate for 
the current calendar year exceeds 

$25,000; 

3. the full amount of the contribution 
will probably be deductible from gross 
income in determining the net income 

for the ward under the applicable fed

eral income tax laws; 

4. the condition of the ward's estate justi

fies the contribution; and 

5. the charitable contribution is of a rea

sonable amount and for a worthy 
cause.  

Tex. Prob. Code 866(c). See forms 8-43 and 
8-44 in this chapter for an application and corre
sponding order.

8.77 Strict Construction

Tax-motivated gifts, contributions, and transfers 
to qualify for government benefits must comply
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with all requirements of the Probate Code. Any 
gift or transfer that is not authorized by the 
Code, with or without court approval, is invalid.  
See In re Guardianship of Estate of Neal, 406 
S.W.2d 496, 503 (Tex. Civ. App.-Houston 
1966), writ ref'd n.r e., 407 S.W.2d 770 (Tex.

1966) (per curiam) (decided before enactment of 

Tex. Prob. Code 865-866). Posting is 
required on an application to make tax

motivated gifts or transfers for government ben

efits. Tex. Prob. Code 865(a).

[Sections 8.78 through 8.80 are reserved for expansion.] 

VIII. Investments

8.81 Generally

The guardian of the estate is not required to 
invest funds needed for the education, support, 
and maintenance of the ward or others the ward 
supports. Excess funds must be invested unless 
the court orders otherwise. Tex. Prob. Code 

854(a).  

The court may, on its own motion or on written 
request of an interested person, cite the guardian 
to appear and show cause why the estate's funds 
are not invested. After thirty-one days' notice, 
the court may conduct a final hearing to protect 
the estate. The court may appoint a guardian ad 
litem for the sole purpose of representing the 
ward's best interest. Tex. Prob. Code 854(b), 

(c).

8.82 Standard for Management 
and Investments

The standard applicable to a guardian is that a 
person of ordinary prudence, discretion, and 
intelligence would exercise in his own affairs, 
considering the probable income from, the prob
able increase in value of, and the safety of the 
capital. Other relevant factors include

1. anticipated cost of supporting the 
ward;

2. the ward's age, education, current 
income, ability to earn additional 
income, net worth, and liabilities; 

3. the nature of the ward's estate; and 

4. any other resources available to the 
ward.  

Tex. Prob. Code 855(a).  

In determining whether a guardian has exercised 
the standard of investment required, the court 
must, absent fraud or gross negligence, take into 
consideration the investment of all assets rather 
than taking into consideration the prudence of 
only a single investment. Tex. Prob. Code 

855(a-1). Investments that are considered safe 
are

1. bonds or other obligations of the 
United States; 

2. tax-supported bonds of Texas; 

3. except as limited by section 855(c) 
and (d), tax-supported bonds of a 
county, district, political subdivision, 
or incorporated city or town in Texas; 

4. shares or share accounts of a state sav
ings and loan association or savings 
bank with its main office or a branch 
office in Texas if the payment of the 
shares or share accounts is insured by 
the Federal Deposit Insurance Corpo
ration (FDIC);
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5. the shares or share accounts of a fed
eral savings and loan association or 
savings bank with its main office or a 
branch office in Texas if the payment 
of the shares or share accounts is 
insured by the FDIC; 

6. collateral bonds of companies incor

porated under the laws of Texas, hav
ing a paid-in capital of $1 million or 

more, when the bonds are a direct 
obligation of the company that issues 
them and are specifically secured by 
first mortgage real estate notes or 
other securities pledged with a trustee; 

and 

7. interest-bearing time deposits that may 

be withdrawn on or before one year 
after demand in a bank that does busi

ness in Texas in which the payment of 

the time deposits is insured by the 

FDIC.  

Tex. Prob. Code 855(b) 

The court may modify or eliminate the guard

ian's investment duties on a showing by clear 

and convincing evidence that the modification is 
in the best interest of the ward. Tex. Prob. Code 

855(g).

8.83 Investment in Real Estate

The guardian may invest in real estate if the 
guardian believes it is in the ward's best inter
ests and if there is sufficient cash on hand to 
provide for the education, support, and mainte
nance of the ward and others the ward supports, 
if applicable, and for the maintenance, insur
ance, and taxes on the real estate in which the 
guardian wishes to invest. The court should ren
der an order authorizing the investment. Tex.  
Prob. Code 860(a)(1), (2).

8.84 Liability of Guardian and 
Guardian's Surety for 
Failure to Invest

In addition to other remedies of law, if the 
guardian of the estate fails to invest or lend 
estate assets in the manner provided for by stat
ute, the guardian and the guardian's surety are 
liable for the principal and the greater of the 
highest legal rate of interest on the principal dur
ing the period the guardian failed to invest or 
lend assets or the overall return that would have 
been made on the principal if invested as pro
vided for by statute.  

In addition the guardian and guardian's surety 
are liable for attorney's fees, litigation expenses, 
and costs related to a proceeding brought to 
enforce section 863. Tex. Prob. Code 863.
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Application to Establish Annual Expenditures

Form 8-1 

[Caption. See 3 of the Introduction in this manual.] 

Application to Establish Annual Expenditures 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application to Establish Annual Expenditures under section 776 of 

the Texas Probate Code and in support shows: 

1. Ward is [age] years old and resides with [name of caregiver], [his/her] [relation

ship].  

2. The monthly expenses for Ward's care, maintenance, and education are [describe 

expenses].  

Applicant believes that a monthly allowance to be paid to [name of caregiver], Ward's 

[relationship], is both reasonable and necessary for Ward's protection and benefit. An amount 

of $[amount] per month would be adequate for the care and maintenance of Ward, and Appli

cant requests authority to pay such amount directly to [name of caregiver] to be used for the 

care and maintenance of Ward under Texas Probate Code section 776. (See Exhibit[s] [exhibit 

number[s]/letter[s]], which [is/are] attached and show[s] projected expenditures.) 

3. There will be adequate funds available monthly to pay these expenses because 

Ward currently receives income of $[amount] from [source of income]. There are currently on 

deposit the following amounts belonging to Ward's estate: [describe deposits, including 

amount].  

The last annual account was approved by this Court on [date] and covered the period 

from [date] to [date].

STATE BAR OF TEXAS 8-1-1
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Application to Establish Annual Expenditures

Applicant requests this Court to enter an order authorizing a monthly allowance of 

$[amount] for maintenance expenses of Ward, including but not limited to [include as applica

ble: day care, clothing, medical care, education, food, shelter, and transportation] and that 

annually these expenditures should not exceed $[amount].  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

STATE OF TEXAS ) 

COUNTY OF ) 

The undersigned states under oath: "I am the applicant in the foregoing application. I 

have personal knowledge of the facts stated in it and the accompanying exhibits, and they are 

true and correct." 

Affiant 

SIGNED under oath before me on 

Notary Public, State of Texas 

Attach exhibit(s).
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Order Establishing Annual Expenditures

Form 8-2 

[Caption. See 3 of the Introduction in this manual.] 

Order Establishing Annual Expenditures 

On [date] the Court considered the Application to Establish Annual Expenditures. The 

Court finds that such expenses are reasonable and necessary and in the best interests of [name 

of ward] and [his/her] estate, that clear and convincing evidence has been presented in support 

of the application, and that the application should be granted.  

IT IS THEREFORE ORDERED that [name of applicant], guardian of the estate of 

[name of ward], an incapacitated person, is authorized to disburse up to $[amount] per month 

without further orders of this Court to [name of caregiver] for maintenance and expenses of 

[name of ward], including but not limited to [include as applicable: day care, clothing, medical 

care, education, food, shelter, and transportation], until further order of this Court.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Application to Expend Funds for Adult Ward's [Spouse/[and] Dependent[s]]

Form 8-3 

[Caption. See 3 of the Introduction in this manual.] 

Application to Expend Funds for Adult Ward's [Spouse/ 
Dependent [s]/Spouse and Dependent[s]] 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application to Expend Funds for Ward's [Spouse/Dependent[s]/ 

Spouse and Dependent[s]] under Texas Probate Code section 776A and in support shows: 

1. Ward is [age] years old and resideswith [name of caregiver], [his/her] [relation

ship].  

2. Ward has [a spouse/dependent[s]/a spouse and dependent[s]] consisting of: [spec

ify name[s] and relationship[s]]. Ward's [spouse/dependent[s]/spouse and dependent[s]] 

[is/are] in need of funds to provide for [his/her/their] education and maintenance. Applicant 

believes that $[amount] annually would be adequate to meet their needs and requests authority 

to pay that amount directly to [name of recipient] to be used for the education and mainte

nance of Ward's [spouse/dependent[s]/spouse and dependent[s]] according to Texas Probate 

Code section 776A.  

3. There are adequate funds available to make this disbursement because Applicant 

currently receives $[amount] per month from [source of income] for the benefit of Ward and 

currently has on deposit the following amounts belonging to Ward's estate: [describe depos

its, including amount].  

4. The foregoing expenditure of funds for the education and maintenance of Ward's 

[spouse/dependent[s]] is reasonable and necessary, and Ward is obligated by law to provide 

such support.

0 STATE BAR OF TEXAS 8-3-1
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Application to Expend Funds for Adult Ward's [Spouse/[and] Dependent[s]]

Applicant requests the Court to enter an order authorizing disbursement of the sum of 

$[amount] annually for payment of the support expenses of Ward's [spouse/dependent[s]/ 

spouse and dependent[s]], including [include as applicable: day care, clothing, medical care, 

food, shelter, education, and transportation].  

Respectfully submitted, 

[Name] 
Attorney for Applicant 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

STATE OF TEXAS ) 

COUNTY OF ) 

The undersigned states under oath: "I am the applicant in the foregoing application. I 

have personal knowledge of the facts stated in it and the accompanying exhibits, and they are 

true and correct." 

Affiant 

SIGNED under oath before me on 

Notary Public, State of Texas
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Order Authorizing Expenditure of Funds for Adult Ward's [Spouse/[and] Dependent[s]]

Form 8-4 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Expenditure of Funds for Adult Ward's 
[Spouse/Dependent[s]/Spouse and Dependent[s]] 

On [date], the Court considered the Application to Expend Funds for Adult Ward's 

[Spouse/Dependent[s]/Spouse and Dependent[s]]. The Court finds that such disbursement of 

funds is reasonable and necessary and in the best interests of [name of ward], Ward, and 

Ward's estate and that the application should be granted.  

IT IS THEREFORE ORDERED that [name of applicant], guardian of the estate of 

[name of ward], an incapacitated person, is authorized to disburse monthly the annual amount 

of $[amount] to [name of recipient] for the education and maintenance expenses of [name of 

ward]'s [spouse/dependent[s]/spouse and dependent[s]], for [include as applicable: day care, 

clothing, medical care, food, shelter, education, and transportation], until further order of this 

Court.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Application to Expend Funds for Care and Support of Minor Ward

Form 8-5 

Provide as much information as possible to show the court that the ward has a genuine need for addi
tional economic support and that the ward's parents are unable to provide that support without undue 
hardship because the court must make a finding based on clear and convincing evidence. See section 
8.3:2 in this chapter. Attach to exhibit B information documenting the parents' hardship conditions and 
any other supporting evidence to establish need. Adequate documentation may permit the court to 
authorize reasonable requests without formal court hearings.  

[Caption. See 3 of the Introduction in this manual.] 

Application to Expend Funds for Care and Support of Minor Ward 

[Name of applicant], Applicant, guardian of the person of [name of ward], Ward, an 

incapacitated person, files this Application to Expend Funds for Care and Support of Minor 

Ward under Texas Probate Code section 777(b) and shows: 

1. Ward is a minor. Ward is [age] years old and resides with [name of caregiver], 

[his/her] [relationship].  

Describe circumstances that prevent the ward's parents from 
providing for his support, education, or maintenance without 
unreasonable hardship. The following paragraphs are exam
ples.  

2. Ward is in immediate need of [specify need]. Ward's physical condition is [spec

ify condition]. Ward has special needs for [specify other needs], and expenses [must be/were] 

incurred by Ward's [relationship], [name of caregiver], for Ward's care and maintenance that 

far exceed the amount that [name[s] of parent[s]] could adequately provide. [Specify other 

facts, e.g.: Ward's father is unable to work or unable to obtain employment that will provide 

for Ward's needs.] 

Applicant believes that $[amount] annually would be adequate for the immediate care 

and maintenance of Ward and requests authority to pay that amount in monthly installments

STATE BAR OF TEXAS 8-5-1
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Application to Expend Funds for Care and Support of Minor Ward

directly to [name of caregiver] to be used for the care and maintenance of Ward according to 

Texas Probate Code section 777(b). See the attached Exhibits A and B.  

3. There are adequate funds available for this disbursement because Applicant cur

rently receives $[amount] per month from [source of income] for the benefit of Ward and cur

rently has on deposit the following amounts belonging to Ward's estate: [describe deposits, 

including amount].  

4. The foregoing expenditure of funds for the care and maintenance of Ward is rea

sonable and necessary and in the best interests of Ward and Ward's estate and should be 

authorized by this Court.  

Applicant requests that the Court enter an order authorizing Applicant to disburse the 

sum of $[amount] monthly for payment of expenses of Ward, including [include as applica

ble: day care, clothing, medical care, food, shelter, education, and transportation] and requests 

all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

STATE OF TEXAS ) 

COUNTY OF ) 

The undersigned states under oath: "I am the applicant in the foregoing application. I 

have personal knowledge of the facts stated in it and the accompanying exhibits, and they are 

true and correct."

8-5-2 STATE BAR OF TEXAS

Form 8-5



Application to Expend Funds for Care and Support of Minor Ward

Affiant

SIGNED under oath before me on

Notary Public, State of Texas
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Application to Expend Funds for Care and Support of Minor Ward

Exhibit A 

[Name of parent] appeared in person before me today and stated under oath: 

"My name is [name of parent]. I am competent to make this affidavit. The facts stated 

within this affidavit are within my personal knowledge and are true and correct.  

"I am the [relationship] of [name of ward], an incapacitated person.  

"Because of Ward's [physical/medical/[specify other conditions]] condition[s], I am 

unable to provide adequately for [his/her] needs from my own finances.  

Include if applicable.  

"Ward has certain unmet needs that can and should be addressed at an early stage to 

prevent long-term harm to Ward.  

Continue with the following.  

"I am aware of my obligation to provide for the support of Ward' and would do so were 

it not for the unreasonable hardship that these expenditures [have placed/will place] on me 

and Ward's family.  

"I have provided [name of applicant], guardian of the person of Ward, copies of my 

W-2 forms and my income tax return for the last [specify] years, which clearly indicate the 

financial condition of our family.  

"I have also provided Applicant with a list of services Ward needs, and when necessary 

I have obtained estimates of the costs to provide these services.  

"The application to expend funds and accompanying exhibits are true, correct, and 

complete statements of the matters to which they relate to the fullest extent of my knowledge 

at this time."
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Application to Expend Funds for Care and Support of Minor Ward

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS 8-5-5

Form 8-5



Application to Expend Funds for Care and Support of Minor Ward

Exhibit B 

Attached hereto and made a part of Applicant's Application to Expend Funds for Care 

and Support of Minor Ward under section 777(b) of the Texas Probate Code [is/are]: [specify 

supporting documentation].
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Order Authorizing Expenditure of Funds for Care and Support of Minor Ward

Form 8-6 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Expenditure of Funds for Care and Support of 
Minor Ward 

On [date], the Court considered the application of [name of applicant], guardian of the 

person of [name of ward], Ward, an incapacitated person, for authority to expend funds from 

the estate of Ward for [his/her] care and support. The Court finds that the requested disburse

ment of funds is reasonable and necessary and in the best interests of Ward and Ward's estate, 

that clear and convincing evidence has been presented in support of the application, [that 

Ward's parents are unable to provide necessary support for Ward without unreasonable hard

ship,] and that the application should be granted.  

IT IS THEREFORE ORDERED that [name of guardian], guardian of the estate of 

[name of ward], an incapacitated person, is authorized to disburse the amount of $[amount] to 

[name of recipient] for the immediate care and maintenance of [name of ward], including day 

care, clothing, medical care, food, shelter, education, and transportation.  

IT IS FURTHER ORDERED that [name of recipient] should provide the guardian of 

the estate with receipts and proof of all expenditures indicating that they were made as 

required.  

SIGNED on_ _ __ 

JUDGE PRESIDING

STATE BAR OF TEXAS 8-6-1
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Order Authorizing Expenditure of Funds for Care and Support of Minor Ward

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Application for Authority to Expend Funds

Form 8-7 

[Caption. See 3 of the Introduction in this manual.] 

Application for Authority to Expend Funds 

[Name of applicant], Applicant, guardian of the [person/estate/person and estate] of 

[name of ward], Ward, an incapacitated person, files this Application for Authority to Expend 

Funds and shows the Court the following: 

1. Applicant was appointed guardian of the [person/estate/person and estate] by order 

of this Court dated [date] and qualified as the guardian of the [person/estate/person and estate] 

of Ward on [date], by the filing of [his/her] bond and oath.  

2. It is necessary to incur and pay expenses from Ward's estate for [explain the pur

pose of expenditure].  

3. Applicant believes that the expenditures identified above are in the best interests 

of Ward and [his/her] estate, and it is necessary and proper that the estate funds be expended.  

4. Applicant requests authority to expend funds from Ward's income and, if income 

is insufficient, from the principal of Ward's estate to pay these necessary expenses.  

[Name of applicant], guardian of the [person/estate/person and estate] of [name of 

ward], an incapacitated person, requests that the Court enter an order authorizing Applicant to 

expend funds for the identified expenditures as listed and that the Court grant all further relief 

to which Applicant may be entitled.
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Application for Authority to Expend Funds

Respectfully submitted, 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

STATE OF TEXAS ) 

COUNTY OF ) 

The undersigned states under oath: "I am the applicant in the foregoing application. I 

have personal knowledge of the facts stated in it and the accompanying exhibits, and they are 

true and correct." 

Affiant 

SIGNED under oath before me on 

Notary Public, State of Texas
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Order Authorizing Expenditure of Funds

Form 8-8 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Expenditure of Funds 

On this day, the Court considered the Application for Authority to Expend Funds of 

[name of applicant], guardian of the [person/estate/person and estate] of [name of ward], an 

incapacitated person. The Court, after considering the application, finds that the expenditures 

are in the best interest of [name of ward]'s estate and [name of applicant] should be authorized 

to expend the funds described in the application.  

IT IS THEREFORE ORDERED that [name of applicant], guardian of the [person/ 

estate/person and estate] of [name of ward], an incapacitated person, is authorized to expend 

the amount of $[amount] from the income and, if the income is insufficient, from the principal 

of [name of ward]'s estate for the purposes described in the application.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]
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Application for Reimbursement of Expenditures

Form 8-9 

[Caption. See 3 of the Introduction in this manual.] 

Application for Reimbursement of Expenditures 

[Name of applicant], Applicant, guardian of the [person/estate/person and estate] of 

[name of ward], Ward, an incapacitated person, files this Application for Reimbursement of 

Expenditures for the education and maintenance of Ward and expenditures made on behalf of 

Ward for the care and protection of Ward's estate, and in support shows the following: 

1. [Name of applicant] was appointed as guardian of Ward's [person/estate/person 

and estate] and properly qualified on [date]. Applicant's present bond is $[amount], and the 

last approved annual account covered the period from [date] to [date].  

2. During the operation of Ward's estate for the period from [date] to [date], [Appli

cant/[name[s]]/Applicant and [name[s]]] [was/were] required to pay for certain expenses nec

essary to maintain, protect, and provide for Ward and Ward's estate. [Include details and 

information concerning the ward's needs and justification for the expenditures.] [Include if 

applicable: At the time these expenditures were made, Ward's estate was inadequate to cover 

them.] Applicant identifies these expenses as follows: [describe expenses, including amount, 

date incurred, and who paid, and attach references to invoices, statements, etc. as exhibits].  

3. Because of the emergency nature of these expenditures [,/and] the immediate 

needs of Ward, [include if applicable: and the inadequacy of Ward's estate,] Applicant was not 

able to pay for these expenditures from Ward's estate when payment was needed. Applicant's 

failure to seek prior approval was not due to Applicant's negligence or failure to foresee 

Ward's needs. These expenses could not have been foreseen and were advanced in good faith 

by [Applicant/[and] [name[s]]].
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Application for Reimbursement of Expenditures

4. These were reasonable and necessary expenses incurred for the benefit of Ward 

and Ward's estate. Applicant requests that this Court approve the reimbursement of the 

expenses as there are now adequate funds in Ward's estate with which to make reimburse

ment.  

Applicant requests that this Court review the application and information furnished, 

approve the expenditures and authorize their reimbursement to [Applicant/[name[s]]/ 

Applicant and [name[s]]] from funds of Ward's estate, and provide all further relief to which 

Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Attach exhibit(s).  

STATE OF TEXAS ) 

COUNTY OF ) 

The undersigned states under oath: "I am the applicant in the foregoing application. I 

have personal knowledge of the facts stated in it and the accompanying exhibits, and they are 

true and correct." 

Affiant
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SIGNED under oath before me on

Notary Public, State of Texas
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Order Authorizing Reimbursement

Form 8-10 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Reimbursement 

On [date], the Court considered the Application for Reimbursement of Expenditures of 

[name of applicant], guardian of the estate of [name of ward], Ward, an incapacitated person, 

for expenditures made on behalf of Ward and Ward's estate. After reviewing the application, 

together with the supporting information and records, the Court is of the opinion that these 

expenditures were reasonable and necessary, were made for the benefit of Ward and in fur

therance of Ward's education and maintenance, and that the application should be granted.  

Select as applicable.  

IT IS ORDERED by the Court that the expenditures made by [name of applicant], 

guardian of the estate, and specifically identified in the application in the amount of 

$[amount] should be approved.  

And/Or 

IT IS ORDERED that the expenditures made by [name] on behalf of [name of ward] 

and [name of ward]'s estate as specifically identified in the application in the amount of 

$[amount] should be approved.  

Repeat as necessary for each person who made expenditures.  

Continue with the following.  

IT IS FURTHER ORDERED that all of the above expenditures in the total amount of 

$[amount] should be paid to [[name of applicant]/the person[s] who [is/are] entitled to receive 

such reimbursement/[name of applicant] and the person[s] who [is/are] entitled to receive such 

reimbursement] by the guardian of the estate from funds of [name of ward]'s estate.

STATE BAR OF TEXAS
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Order Authorizing Reimbursement

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]
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Application for Payment of Attorney's Fees

Form 8-11 

[Caption. See 3 of the Introduction in this manual.] 

Application for Payment of Attorney's Fees 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application for Payment of Attorney's Fees and Expenses and in 

support shows: 

1. [Name of attorney] is a duly licensed and practicing attorney with offices in [city, 

county] County, Texas, who has rendered necessary legal services and advanced necessary 

expenses on behalf of Ward and Ward's estate, as described in the statement attached as 

Exhibit A and the attorney's fee affidavit attached as Exhibit B.  

2. By reason of the performance of these legal services and the advancement of 

expenses, Ward and Ward's estate have become indebted to [name of attorney] in the amount 

of $[amount], which is reasonable under the circumstances.  

3. Applicant has reviewed the fees and expenses indicated above and requests that 

this Court approve their payment.  

Applicant requests that this Court review the application and the information furnished, 

approve the payment of the fees and expenses, enter an order authorizing Applicant to pay 

those fees and expenses, and grant all further relief to which Applicant may be entitled.
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STATE BAR OF TEXAS

Application for Payment of Attorney's Fees 

Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]
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Application for Payment of Attorney's Fees

Exhibit A 

Statement of Time and Services 

Date of Description of Service Name Time Rate Amount 
Service 

Total 

Statement of Expenses 

Description of Expense Amount 

Total 

Recap of Fees and Expenses 

Name Time Rate Amount 

Attorney 

Paralegal 

Total Services 

Total Expenses 

Total Services and Expenses

STATE BAR OF TEXAS

Form 8-11
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Application for Payment of Attorney's Fees

Exhibit B 

Attorney's Fee Affidavit 

STATE OF TEXAS ) 

COUNTY OF ) 

[Name of attorney] appeared in person before me today and stated under oath: 

"My name is [name of attorney]. I am competent to make this affidavit. The facts stated 

within this affidavit are within my personal knowledge and are true and correct.  

"I am a duly licensed and practicing attorney with the firm of [name of law firm] with 

offices in [city, county] County, Texas.  

"I performed the legal services that are described in detail in the attachment to the 

Application for Payment of Attorney's Fees. Those services were properly and timely per

formed on behalf of [name of ward], Ward, or the ward's estate.  

"All of the legal fees and services described in the attached statement were rendered on 

behalf of Ward or Ward's estate and were solely for the purpose of preserving and protecting 

the assets of Ward's estate and for the welfare and protection of Ward's person.  

"Only fees and expenses covering the period of [date] through [date] for the total of 

$[amount] are submitted.  

"All just and legal offsets, payments, and credits known to me to have been allowed are 

reflected in the attached statement of fees.  

"I have made and presented this application and affidavit to the court with the approval 

of the guardian of the estate as evidenced by the guardian's signature affixed to the Applica

tion for the Payment of Attorney's Fees."

STATE BAR OF TEXAS

Form 8-11
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Application for Payment of Attorney's Fees

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS

Form 8-11
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[Reserved]
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Attorney's Fee Order

Form 8-12 

[Caption. See 3 of the Introduction in this manual.] 

Attorney's Fee Order 

On [date] the Court considered the Application for Payment of Attorney's Fees. The 

Court finds that attorney's fees and expenses in the amount of $[amount] are reasonable, nec

essary, and required for the protection and welfare of [name of ward] and [his/her] estate and 

should be paid and that the application should be granted.  

IT IS THEREFORE ORDERED that the guardian of the estate, [name of applicant], 

pay to [name of attorney] those fees and expenses in the amount of $[amount] out of funds 

belonging to this estate.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]

STATE BAR OF TEXAS

Form 8-12
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[Reserved]

STATE BAR OF TEXAS8-12-2



Application to Ratify Expenditures

Form 8-13 

[Caption. See 3 of the Introduction in this manual.] 

Application to Ratify Expenditures 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application to Ratify Expenditures made out of the corpus of 

Ward's estate without prior court approval and, in support, shows the following: 

1. [Name of applicant] was appointed as the guardian of Ward's estate and properly 

qualified on [date]. Applicant's present bond is $[amount], and the last approved annual 

account covered the period from [date] to [date].  

2. During the operation of Ward's estate for the period from [date] to [date], Appli

cant was required to incur expenses necessary to maintain, protect, and provide for Ward and 

Ward's estate. These expenses are identified as follows: [describe expenses, including 

amount and date incurred].  

3. Because of the emergency nature of the above expenditures and the immediate 

needs of Ward, Applicant was not able to seek prior court authorization. Applicant's failure to 

seek prior approval was not due to Applicant's negligence or failure to foresee Ward's needs.  

Such expenses could not be foreseen and were made in good faith by Applicant.  

4. These expenditures comply with section 776 of the Texas Probate Code, as they 

were made for the care and maintenance of Ward, who received the benefits of them, and 

[they have not exceeded the statutory limitation of $5,000 during the present annual account

ing period/although the expenditures exceed $5,000, they were made to a nursing home for 

Ward's care. See Exhibit [exhibit numberlletter], which shows expenditures for the nursing 

home].

0 STATE BAR OF TEXAS 8-13-1

Form 8-13



Application to Ratify Expenditures

Applicant requests that this Court review the application and information furnished, 

approve the expenditures and ratify their expenditure by Applicant, and grant all further relief 

to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Attach exhibit(s) if expenditures were made to a nursing home.

8-13-2

Form 8-13
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Order Ratifying Corpus Disbursements

Form 8-14 

[Caption. See 3 of the Introduction in this manual.] 

Order Ratifying Corpus Disbursements 

On [date], the Court considered the application of [name of applicant], Applicant, 

guardian of the estate of [name of ward], Ward, an incapacitated person, for ratification of 

expenditures made out of the corpus of Ward's estate without prior court approval. After 

review of the application, together with the supporting information and records, the Court 

finds that these expenditures were made for the benefit of Ward and in furtherance of Ward's 

education and maintenance; [that the expenditures did not exceed the annual statutory limita

tion of $5,000 during the accounting period/that although the expenditures exceed $5,000 for 

the current accounting period, they were made to a nursing home; therefore, the statutory lim

itation of $5,000 per accounting period does not apply]; that the expenditures were made by 

Applicant in good faith; that Ward received the benefit of the expenditures; and that the 

Application to Ratify Expenditures should in all respects be granted.  

IT IS ORDERED that the expenditures made by [name of applicant], guardian of the 

estate, and specifically identified in the Application to Ratify Expenditures for $[amount] are 

ratified and approved.  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS 8-14-1
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Form 8-14

STATE BAR OF TEXAS

Order Ratifying Corpus Disbursements 

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]
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Application for Compensation of Guardian

Form 8-15 

If compensation calculated as shown seems unreasonably low, the guardian may request a higher fee.  
Tex. Prob. Code 665 provides specific procedures for obtaining additional compensation. When 
requesting additional compensation, include additional paragraphs indicating why the statutory fee is 
too low. An application requesting a larger fee generally will require a hearing before the court.  

[Caption. See 3 of the Introduction in this manual.] 

Application for Compensation of Guardian 

[Name of applicant], Applicant, guardian of the [person/estate/person and estate] of 

[name of ward], Ward, an incapacitated person, files this Application for Compensation of 

Guardian under section 665 of the Texas Probate Code and shows in support: 

1. Applicant was appointed as guardian by Judge [name of judge] on [date].  

2. Applicant has filed [his/her] annual account, which covers the period from [date] 

to [date], with this Court, and this Court approved the annual account on [date].  

3. Applicant has adequately performed the duties as guardian of the [person/estate/ 

person and estate] of Ward by [taking proper care of Ward's person/[and] managing Ward's 

estate] and is entitled to receive compensation in the form of a commission from the assets 

being administered according to section 665 of the Texas Probate Code.  

4. Applicant requests that the Court award a fee of $[amount], which has been calcu

lated under section 665 of the Texas Probate Code in the following manner: 

A. Total income of the estate $[amount] 

Include as applicable.  

Less: Department of Veterans Affairs income <$[amount]>

STATE BAR OF TEXAS 8-15-1
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Application for Compensation of Guardian

Sales of estate assets 

Less: Social Security income 

Return on principal of investments 

Income subject to commission 

Commission on Income (5 percent of $[amount]): 

Use B. only if this is guardian of person and estate or guardian 
of the estate.  

B. Total expenses of the estate 

Less: Tax-motivated gifts 

Investments 

Money loaned 

Expenses subject to commission 

Commission on Expenses (5 percent of $[amount]): 

$[amount of commission on income] + 

$[amount of commission on expenses] 

Total Commission:

$[amount] 

<$[amount]> 

$[amount] 

$[amount] 

$[amount] 

$[amount] 

<$[amount]> 

$[amount] 

$[amount] 

$[amount] 

$[amount] 

$[amount]

Continue with the following.  

5. Ward's estate has adequate funds from which Applicant may be paid the statutory 

commission requested as evidenced by the approved annual account on file in this matter.

O STATE BAR OF TEXAS8-15-2
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Application for Compensation of Guardian

Applicant requests this Court authorize the expenditure of funds from Ward's estate in 

the amount of $[amount] as compensation for the services rendered under section 665 of the 

Texas Probate Code and for all other relief to which Applicant may be entitled.  

Respectfully submitted,

[Name] 

Applicant

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

STATE BAR OF TEXAS
8-15-3
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[Reserved]
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Order Authorizing Guardian's Compensation

Form 8-16 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Guardian's Compensation 

On [date] the Court considered the application for compensation of [name of applicant], 

Applicant, who was appointed by Judge [name of judge] on [date] to serve as guardian of the 

[person/estate/person and estate] of [name of ward], Ward, an incapacitated person. The Court 

finds that Applicant's compensation requested for services rendered in the amount of 

$[amount] is reasonable, that Applicant has taken care of and assisted Ward, that Applicant 

has managed Ward's estate in compliance with the Texas Probate Code requirements, that this 

estate has assets from which the payment of these fees and expenses may be made, that the 

above compensation should be authorized for payment, and that this request should be 

granted.  

IT IS THEREFORE ORDERED that [name of applicant], the guardian of [name of 

ward]'s estate, pay the above compensation in the amount of $[amount] to [name of appli

cant], from funds of [name of ward]'s estate.  

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS
8-16-1
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Order Authorizing Guardian's Compensation

APPROVED AS TO FORM:

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]

STATE BAR OF TEXAS
8-16-2

Form 8-16



Application to Contract for Goods or Services

Form 8-17 

[Caption. See 3 of the Introduction in this manual.] 

Application to Contract for Goods or Services 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application to Contract for Goods or Services for [specify goods or 

services], which are needed and will benefit Ward, and in support shows: 

1. Ward's [physical/mental/medical] condition is such that Ward would benefit from 

the services of [name of provider] for [specify]. The person[s] identified in the attached agree

ment [is/are] willing to provide these services and to enter into the contract attached as Exhibit 

[exhibit number/letter].  

2. The [inventory/annual account] on file shows that available funds are adequate to 

provide for these services. Applicant believes that the costs for these services in the amount of 

$[amount] per month are reasonable.  

Applicant asks for authority to execute the attached agreement on behalf of Ward's 

estate and to expend the funds for these services in the monthly amount identified therein for 

the period from [date] to [date] and for all other relief to which Applicant is entitled.  

Respectfully submitted,

[Name] 

Applicant

STATE BAR OF TEXAS 8-17-1
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Application to Contract for Goods or Services

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).

STATE BAR OF TEXAS8-17-2
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Order Approving Contract for Goods or Services

Form 8-18 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Contract for Goods or Services 

On [date], the Court considered the application of [name of applicant], guardian of the 

estate of [name of ward], Ward, an incapacitated person, to contract for goods or services to be 

provided by [name] for the benefit of Ward. The Court finds that the contract identified in the 

application as Exhibit [exhibit number/letter] is reasonable, necessary, and beneficial for 

Ward, that available funds in the estate are adequate to provide for such payments, and that it 

is in the best interests of Ward and Ward's estate to receive these services.  

IT IS ORDERED that [name of applicant], guardian of the estate of [name of ward], an 

incapacitated person, is authorized to enter into the contract attached to the application on file 

herein, and that [name of applicant] is authorized to pay the amount of $[amount] per month 

for the period identified in the agreement from funds of [name of ward]'s estate.  

SIGNED on 

JUDGE PRESIDING 

'APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]

STATE BAR OF TEXAS 8-18-1
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[Reserved]
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Application to Employ Attorney

Form 8-19 

[Caption. See 3 of the Introduction in this manual.] 

Application to Employ Attorney 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, seeks authority under sections 772 and 773 of the Texas Probate Code to 

retain [name of law firm] as attorneys for the purpose of [instituting suit to recover [specify] on 

behalf of Ward's estate/defending Ward and [his/her] estate from a lawsuit initiated against 

Ward/[specify other reason]]. In addition, authority is requested to enter into a contingent fee 

agreement and to institute a lawsuit if necessary to protect Ward's interests, and in support 

Applicant shows: 

1. [Name of applicant] was appointed guardian of the estate of [name of ward], an 

incapacitated person, and qualified as guardian on [date].  

Select one of the following.  

2. Applicant shows that Ward possesses a claim arising out of [specify] and requests 

authority to execute a contract of employment with the law firm of [name of law firm] of [city, 

county] County, Texas, to represent Applicant in recovering Ward's claim. The terms and 

provisions of the proposed representation will comply with the recovery limitations under sec

tion 665C of the Texas Probate Code. A copy of the proposed fee contract is attached as 

Exhibit [exhibit number/letter].  

Or 

2. Applicant shows that Ward's estate has been made a party to a lawsuit and 

requests authority to execute a contract of employment with the law firm of [name of law firm] 

of [city, county] County, Texas, to represent Applicant on behalf of Ward's estate in such law-

0 STATE BAR OF TEXAS 8-19-1
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Application to Employ Attorney

suit. The terms and provisions of the proposed representation are contained in the proposed 

fee contract attached hereto as Exhibit [exhibit number/letter].  

Continue with the following.  

3. Applicant requests this Court to authorize employment of the above-named law 

firm on behalf of Applicant for Ward's estate under section 773 of the Texas Probate Code, 

without further orders of this Court for the purpose of [seeking recovery for Ward and [his/ 

her] estate for all damages and expenses to which Ward may be entitled/defending the law

suit].  

Applicant seeks authority on behalf of Ward and [his/her] estate to enter into a contract 

to employ the law firm of [name of law firm] of [city, county] County, Texas, to represent 

Applicant on behalf of Ward's estate with respect to [all claims and recoveries that Ward and 

[his/her] estate may be entitled to seek for the losses sustained/the lawsuit filed against Ward], 

that Applicant be authorized [to institute suit on behalf of Ward and [his/her] estate for recov

ery of those claims/to defend against said lawsuit], and all further relief to which Applicant 

may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Attach exhibit(s).

STATE BAR OF TEXAS

Form 8-19
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Order Authorizing Employment of Attorney

Form 8-20 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Employment of Attorney 

On [date], the Court considered the application of [name of applicant], Applicant, 

guardian of the estate of [name of ward], Ward, an incapacitated person, to employ attorneys 

with the law firm of [name of law firm] of [city, county] County, Texas, enter into a fee agree

ment [and institute a lawsuit under section 773 of the Texas Probate Code for recoveries that 

Ward and [his/her] estate may be justly entitled to seek/for the purpose of defending Ward and 

[his/her] estate against a lawsuit filed against [him/her]]. The Court finds that Applicant 

should be authorized to enter into such a fee agreement and [to institute suit/to defend against 

the lawsuit] on behalf of Ward and Ward's estate.  

IT IS ORDERED that [name of applicant] is given permission to enter on behalf of 

[name of ward]'s estate the attached employment agreement with the law firm of [name of 

firm] of [city, county] County, Texas, for [the recovery of [name of ward]'s claims of whatever 

nature/the purpose of defending [name of ward] and [his/her] estate].  

If the fee agreement provides for a contingent fee, include the 
next two paragraphs.  

IT IS FURTHER ORDERED that [name of applicant] is authorized under section 665C 

of the Texas Probate Code on behalf of [name of ward]'s estate to convey to the law firm of 

[name of firm] of [city, county] County, Texas, as [name of ward]'s attorneys, fees for legal 

services, limited to a one-third contingent interest in the claims plus incidental costs and 

expenses.  

IT IS FURTHER ORDERED that the attorneys are not restricted from seeking addi

tional fees that may be authorized under section 665C of the Texas Probate Code, provided

STATE BAR OF TEXAS 8-20-1
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Order Authorizing Employment of Attorney

the fees are sought in strict compliance with the statutory authority and approved by this Court 

by written order.  

Continue with the following.  

IT IS FURTHER ORDERED that [name of applicant] is authorized to execute on 

behalf of [name of ward]'s estate the attached fee agreement and if necessary [to institute suit/ 

to defend against the lawsuit] on behalf of [name of ward] and [his/her] estate in the appropri

ate court without additional orders from this Court.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Include attachment(s).

STATE BAR OF TEXAS

Form 8-20
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Application for Sale of Real Property

Form 8-21 

[Caption. See 3 of the Introduction in this manual.] 

Application for Sale of Real Property 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application for Sale of Real Property belonging to Ward's estate 

and shows in support: 

1. The inventory, appraisement, and list of claims of this estate was approved by this 

Court on [date].  

2. The present bond of Applicant is $[amount] and was approved by this Court on 

[date].  

3. Exhibit A, attached to this application, contains the legal description of the prop

erty sought to be sold. This sale consists of Ward's [specify] interest in the above-described 

real property.  

4. This application is accompanied with attached Exhibit B, verified by affidavit, 

showing fully and in detail the condition of this estate and containing all other information 

required by section 821 of the Texas Probate Code.  

5. It is necessary and advisable to sell the estate's interest in the property in order to 

[specify one or more of the reasons authorized in Probate Code section 820].  

6. It would be in the best interest of this estate for the property to be sold at 

Select one of the following.  

a private sale for cash or such other terms as may be authorized by law.

STATE BAR OF TEXAS
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Application for Sale of Real Property

Or 

a public sale in compliance with the terms and provisions of section 828 of the Texas Probate 

Code.  

Continue with the following.  

Applicant requests that citation be issued as required by law and that, after a hearing on 

this application, the Court enter an order authorizing Applicant to sell the real property at a 

[private/public] sale on the terms requested or as may be authorized by law.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier]

STATE BAR OF TEXAS

Form 8-21
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Application for Sale of Real Property

Exhibit A 

Legal Description of Real Property 

The following is the legal description of the real property covered by the foregoing 

Application for Sale of Real Property: [describe property to match description in inventory].

STATE BAR OF TEXAS
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Application for Sale of Real Property

Exhibit B 

This affidavit of the estate's condition can also be used with only minor modifications as an attach
ment to the application for the sale of personal property under Tex. Prob. Code 812.  

Verified Exhibit Showing Condition of Estate 

STATE OF TEXAS ) 

COUNTY OF ) 

[Name of applicant] personally appeared before me today and stated under oath: 

"My name is [name]. I am competent to make this affidavit. The facts stated in this affi

davit are within my personal knowledge and are true and correct.  

"I am the duly appointed and qualified guardian of the estate of [name of ward], an 

incapacitated person, and in support of the Application for Sale of Real Property, submit this 

exhibit to the Court to show fully and in detail the condition of the estate since the [inventory/ 

last annual account] was approved on [date].  

Charges and Claims 

"The following are all of the charges and claims against the estate that have been 

approved or established by suit or have been rejected but may yet be established.  

Description of Claim Approved or Unpaid Paid Amount 
Rejected Amount 

Total

STATE BAR OF TEXAS

0
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Application for Sale of Real Property

Expenses Incurred Since [Inventory/Last Annual Account] 

"The following are all of the expenses that have been incurred by the estate since the 

[inventory/last annual account].  

Description of Expense Court Payment Unpaid Paid 
Approval Date Amount Amount 

Date 

Total 

Property Remaining on Hand 

"The following is a full and complete list of all property owned by the estate still 

remaining on hand and liable for the payment of the above charges, expenses, and claims: 

Description of Assets Asset Value 

Total 

"This sale is sought in the foregoing application in order to [specify the reason under 

Texas Probate Code section 820 that requires this property be sold], and this sale of real prop

erty is in Ward's best interests."

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

STATE BAR OF TEXAS
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[Reserved]
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Order for Sale of Real Property

Form 8-22 

[Caption. See 3 of the Introduction in this manual.] 

Order for Sale of Real Property 

On [date] the Court considered the Application for Sale of Real Property. The Court 

finds as follows: 

1. Citation has been issued and served as 'required by law, and no one contested the 

application.  

2. The application was accompanied by an exhibit, verified by affidavit, showing the 

condition of the estate, and the application and exhibit meet the requirements of section 821 of 

the Texas Probate Code.  

3. A legal description of the real property to be sold is contained in Exhibit A 

attached to the application and is made a part of this order.  

4. The general bond of [name of applicant] [is sufficient/is insufficient as required by 

law and should be increased to $[amount]/should be decreased to $[amount]].  

5. The sale sought in the foregoing application is necessary and advisable in order to: 

[specify the reason that authorizes sale of real property under section 820 of the Probate 

Code].  

6. The application should be granted and the property should be sold at a [public/ 

private] sale.  

IT IS THEREFORE ORDERED that the real property described in Exhibit A attached 

to the application be sold at a [private/public] sale for cash or such other terms as are permit

ted by law.

STATE BAR OF TEXAS
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Order for Sale of Real Property

IT IS FURTHER ORDERED that [no additional bond is required of [name of appli

cant] at this time/[name of applicant]'s bond should be increased to $[amount]/[name of appli

cant]'s bond should be decreased to $[amount]] and that after the sale has been made, a report 

of sale be returned as required by law.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier]

STATE BAR OF TEXAS

Form 8-22
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Report of Sale of [Real/Personal] Property

Form 8-23 

The report of sale for real or personal property will vary only slightly depending on the method of sale.  
In most cases real property will be sold through a title company, which will provide detailed closing 
papers and reports. Personal property will usually be sold at garage sales or through auctions. Auctions 
will usually have some sales records, which should be identified and attached. If the sale is by a less 
structured method, such as a garage sale, then a simple record should be made, identifying the item, 
purchaser, and price, and should be attached to the report.  

[Caption. See 3 of the Introduction in this manual.] 

Report of Sale of [Real/Personal] Property 

[Name of guardian], Guardian, guardian of the estate of [name of ward], an incapaci

tated person makes [his/her] Report of Sale of [Real/Personal] Property as follows: 

1. The Order of Sale of [Real/Personal] Property for this estate is dated [date].  

2. A description of the [real/personal] property sold is attached hereto as Exhibit 

[exhibit number/letter].  

3. The property was sold at a [private/public] sale on [date] in [county] County, 

Texas.  

4. The name of the purchaser is [name of purchaser].  

5. The total price of the property sold was $[amount], less costs and expenses of 

$[amount], leaving a net price of $[amount].  

6. The present bond of Guardian is $[amount] and was approved by this Court on 

[date].  

Include the following if applicable.  

7. This sale was for cash and was made as specified in the closing documents, copies 

of which are attached as Exhibit [exhibit number/letter].

STATE BAR OF TEXAS
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Report of Sale of [Real/Personal] Property

And/Or 

8. There is an appraisal on file in this guardianship showing that the property has 

been valued at $[amount].  

Continue with the following.  

9. The purchaser is ready to comply.  

Respectfully submitted, 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

[Name of guardian], guardian of the estate of [name of ward], an incapacitated person, 

appeared in person before me today and stated under oath: 

"My name is [name of guardian]. I am competent to make this affidavit. The facts 

stated within this affidavit are within my personal knowledge. The report of sale is true and 

correct in every respect, and it contains a correct and complete statement of the matters to 

which it relates." 

Affiant 

SIGNED under oath before me on 

Notary Public, State of Texas 

Attach exhibit(s).

8-23-2

Form 8-23
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Decree of Sale for [Real/Personal] Property

Form 8-24 

[Caption. See 3 of the Introduction in this manual.] 

Decree of Sale for [Real/Personal] Property 

On [date], the Court considered the Report of Sale of [Real/Personal] Property filed on 

[date]. The Court finds that at least five days have expired since the filing of the report, that 

[the general bond is sufficient to protect the estate/the general bond is insufficient and should 

be increased to $[amount]], that this sale was in compliance with this Court's previous Order 

of Sale of [Real/Personal] Property and with the provisions of the Texas Probate Code, and 

that the [real/personal] property has been sold for a fair price. The property sold is described 

in Exhibit [exhibit number/letter], which is attached to and made a part of this order.  

IT IS ORDERED that the sale described in the report is approved and conveyance of 

the property is authorized on compliance by the purchaser with the terms of sale, which are as 

follows: [state the specific terms of the sale and the amount of the net proceeds].  

Select one of the following.  

IT IS FURTHER ORDERED that [name of guardian] be authorized to make this con

veyance and that [name of title company] is ordered to place the net proceeds of this sale in the 

amount of $[amount] with the county clerk in the registry of this Court.  

Include the following if no bond increase will be made so funds 
are being sent directly to the safekeeping account.  

IT IS FURTHER ORDERED that [name of guardian] be authorized to make this con

veyance [include if applicable: and that [name of title company/name of guardian] is ordered to 

wire transfer the net proceeds of this sale in the amount of $[amount] to the guardianship safe

keeping account number [number] with [name of financial institution]].

STATE BAR OF TEXAS
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Decree of Sale for [Real/Personal] Property

Include the following if a bond increase is ordered.  

IT IS FURTHER ORDERED that the bond of [name of guardian] be increased to 

$[amount] and that [name of title company] is authorized to make this conveyance on the pre

sentment of letters of guardianship ordering the increased bond in the amount of $[amount].  

Continue with the following.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Guardian 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Attach exhibit(s).
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Application for Sale of Perishable Personal Property

Form 8-25 

[Caption. See 3 of the Introduction in this manual.] 

Application for Sale of Perishable Personal Property 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application for Sale of Perishable Personal Property according to 

section 812 of the Texas Probate Code and shows in support: 

1. The present condition of the estate is as shown on the Inventory, Appraisement, 

and List of Claims filed with this Court on [date] and approved by this Court on [date].  

2. Applicant deems it to be in the best interests of Ward's estate to sell [property 

description] and requests authority to do so.  

3. The total value of the property at the time of Applicant's qualification was 

$[amount]. The value of the property as of [date] is approximately $[amount].  

Select one of the following.  

4. Applicant believes that a high risk exists for the property to depreciate in value or 

perish. Applicant believes it is advisable to sell the property and to invest the proceeds from 

the sale.  

Or 

4. Since Applicant's appointment, the market value of the property has increased and 

the estate would benefit by realizing these gains before any market correction.  

Continue with the following.

STATE BAR OF TEXAS 8-25-1
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Application for Sale of Perishable Personal Property

5. Applicant is of the opinion that it is in the best interest of the estate for the prop

erty to be sold at a [private/public] sale for cash and the cash proceeds be invested as autho

rized by the Texas Probate Code.  

Applicant prays that [he/she] be authorized to sell the above-described property at 

[private/public] sale for cash and for all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier]
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Order Approving Sale of Perishable Personal Property

Form 8-26 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Sale of Perishable Personal Property 

On [date] the Court considered the Application for Sale of Perishable Personal Property 

according to section 812 of the Texas Probate Code filed by [name of applicant], Applicant, 

guardian of the estate of [name of ward], an incapacitated person. After considering the appli

cation, this Court finds that the application complies with Texas Probate Code section 812, the 

sale described in the application is necessary and advisable [to avoid depreciation of the value 

of the personal property/to take advantage of an increase in the market value of the personal 

property], and Applicant should be authorized to make the sale described in the application.  

IT IS THEREFORE ORDERED that [name of applicant], guardian of the estate of 

[name of ward], an incapacitated person, sell the personal property described in the application 

at [private/public] sale for cash and that [name of applicant] make a report of the sale to this 

Court and return the report in accordance with the law.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]
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Application for Sale of Personal Property

Form 8-27 

Include a detailed description of all assets to be sold as identified in the inventory. If the inventory 
identified only general categories of assets and values, provide a more specific description of each item 
to be sold with its estimated value and file a supplemental inventory identifying these assets.  

[Caption. See 3 of the Introduction in this manual.] 

Application for Sale of Personal Property 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application for Sale of Personal Property belonging to Ward's 

estate and shows in support: 

1. The Inventory, Appraisement, and List of Claims of this estate was approved by 

this Court on [date].  

2. The present bond of Applicant is $[amount] and was approved by this Court on 

[date].  

3. Applicant requests to sell the personal property belonging to Ward's estate, which 

is described as follows: [describe property, including inventory value].  

4. A statement verified by affidavit showing in detail the condition of this estate and 

containing all information required by sections 813 and 821 of the Texas Probate Code is 

attached as Exhibit [exhibit number/letter].  

5. The property to be sold is not required to be sold under section 812 of the Texas 

Probate Code and is not exempt property of Ward. It is necessary to sell Ward's interest in this 

personal property to [specify one or more of the reasons under Probate Code section 813 that 

the sale is authorized].

STATE BAR OF TEXAS 8-27-1
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Application for Sale of Personal Property

6. It would be in Ward's best interests for [his/her] personal property as herein 

described to be sold at [a private sale for cash or such other terms as may be authorized by 

law/a public sale in compliance with the provisions of the Texas Probate Code].  

Applicant requests that citation be issued as required by law, that the Court enter an 

order authorizing Applicant to sell the personal property at a [private/public] sale on the terms 

requested or as may be authorized by law, and all other relief to which Applicant may be enti

tled.  

Respectfully submitted,

[Name] 

Attorney for Applicant 

State Bar No.  
[Address] 

[Telephone] 

[Telecopier]

Attach exhibit(s).
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Order for Sale of Personal Property

Form 8-28 

[Caption. See 3 of the Introduction in this manual.] 

Order for Sale of Personal Property 

On [date] the Court considered the Application for Sale of Personal Property according 

to section 813 of the Texas Probate Code filed by [name of applicant], Applicant, guardian of 

the estate of [name of ward], Ward, an incapacitated person. After considering the application 

this Court finds as follows: 

1. Citation has been issued and served as required by law, and no one contested the 

application.  

2. The application was accompanied by a verified Exhibit [exhibit number/letter] 

showing the condition of the estate, and the application and exhibit meet the requirements of 

sections 813 and 821 of the Texas Probate Code.  

3. A description of the personal property to be sold is contained in Exhibit [exhibit 

letter/number] attached to the application and is made a part of this order.  

4. The general bond of Applicant [is sufficient/is insufficient as required by law and 

should be increased to the amount of $[amount]/should be decreased to $[amount]].  

5. The property to be sold is not required to be sold under section 812 Texas Probate 

Code, is not exempt property of Ward, and the sale is necessary and advisable in order to 

[specify the reason under section 813 that the sale is authorized].  

6. The application should be granted, and the property should be sold at a [private/ 

public] sale.
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Order for Sale of Personal Property

IT IS THEREFORE ORDERED that the personal property described in Exhibit [exhibit 

number/letter] attached to the application be sold at a [private/public] sale for cash or other 

terms as are permitted by law.  

IT IS FURTHER ORDERED that [no additional bond be required of [name of appli

cant] at this time/[name of applicant]'s bond be increased to $[amount]/[name of applicant]'s 

bond be decreased to $[amount]], and that after the sale has been made, a report of sale be 

returned in the manner required by law.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier]
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Application for Abandonment of [Real/Personal] Property

Form 8-29 

[Caption. See 3 of the Introduction in this manual.] 

Application for Abandonment of [Real/Personal] Property 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application for Abandonment of [Real/Personal] Property and 

shows in support: 

1. This Court approved the Inventory, Appraisement, and List of Claims of this 

estate on [date].  

2. The property to be abandoned is described in the attached Exhibit [exhibit number/ 

letter]. The description conforms to that identified in the inventory. This abandonment 

includes the ownership interest of Ward in the described [real/personal] property.  

3. It is in the best interest of the estate to abandon Ward's interest in the property, as 

permitted by section 774(a)(6) of the Texas Probate Code.  

Applicant requests the Court enter an order authorizing Applicant to abandon the 

above-described property and all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]
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Attach exhibit(s).
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Abandonment Order

Form 8-30 

[Caption. See 3 of the Introduction in this manual.] 

Abandonment Order 

On [date] the Court considered [name of applicant]'s Application for Abandonment of 

[Real/Personal] Property, and, after considering the evidence presented in support of this 

application, the Court finds as follows: 

1. Citation on this application was found not to be required.  

2. A legal description of the [real/personal] property to be abandoned is attached as 

Exhibit [exhibit number/letter] and made a part of this order.  

3. The application meets the requirements of section 774(a)(6) of the Texas Probate 

Code.  

4. The abandonment of the described property is in the best interest of [name of 

ward]'s estate.  

5. [Name of applicant]'s application should be granted and the property should be 

abandoned.  

IT IS THEREFORE ORDERED that [name of applicant] is authorized to abandon the 

property described in Exhibit [exhibit number/letter] attached to this order.  

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS
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Abandonment Order

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).
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Annual Account [Complex]

Form 8-31 

[Caption. See 3 of the Introduction in this manual.] 

Annual Account 
[Complex] 

[Name of guardian], Guardian, guardian of the estate of [name of ward], Ward, an inca

pacitated person, presents this verified account according to section 741 of the Texas Probate 

Code and shows in support: 

1. This account covers the twelve-month period from [date] to [date].  

2. The Court approved Guardian's inventory on [date], and Guardian's bond in the 

amount of $[amount] was approved by the Court on [date].  

3. [The following claims against the estate have been presented, and the following 

action has been taken with respect to each: [describe all claims, state whether allowed or 

rejected, and if they have been paid]/No claims against the estate have been presented].  

Select as applicable.  

4. The following personal property has come to Guardian's attention or into Guard

ian's possession and was not previously listed or inventoried: [describe property in detail, 

when it was discovered, and state its value].  

And/Or 

5. The following changes have occurred in the personal property of the estate but 

have not been reported: [describe in detail any changes].  

And/Or
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Annual Account [Complex]

6. The following real property has come to Guardian's attention or into Guardian's 

possession and was not previously listed or inventoried: [describe property in detail, when it 

was discovered, and state its value].  

And/Or 

7. The following changes have occurred in the real property of the estate but have not 

been reported: [describe in detail any changes].  

And/Or 

8. No [real/personal/real or personal] property has come to Guardian's attention or 

into Guardian's possession that was not previously listed or inventoried.  

And/Or 

9. No changes have occurred in the [real/personal/real or personal] property of the 

estate that have not been reported.  

Continue with the following.  

10. The receipts of the estate are as follows: [describe each receipt, the date, and 

amount received; receipts of principal and income must be shown separately].  

11. The disbursements of the estate are as follows: [describe each item of expense, the 

date paid, and the amount paid. If the court issued approvals for the expenditures, show the 

dates of those orders].  

12. The description of the real property remaining and being administered except as 

otherwise specified is as follows: [describe the property, its condition, its use, and, if it is 

being rented, the terms and price for rent].  

13. The following cash belonging to the estate is on hand: [give amounts, location of 

depositories, type of account, and if account is subject to court order].
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14. The description of the personal property of the estate is as follows: [describe prop

erty as required by section 741(a)(6) of Texas Probate Code].  

15. Attached to this account are proper vouchers for each item of credit claimed in this 

account.  

16. Attached to this account are verifications from all depositories in which money or 

other personal property belonging to this estate is being held in safekeeping.  

Select as applicable.  

17. The following disbursements were reported in paragraph 11. above, but were 

made by Guardian from the corpus of Ward's estate and without prior court authorization 

under section 776 of the Texas Probate Code. Guardian respectfully requests that the Court 

approve and ratify these payments: [identify the disbursement, the date expended, and its 

amount].  

And/Or 

18. Guardian requests that this Court authorize reimbursement of certain disburse

ments made for Ward's benefit during this reporting period, but paid for by [Guardian/[name 

of other person]]. This account indicates that there are ample funds in Ward's estate from 

which these payments may be reimbursed. The disbursements are as follows: [describe each 

disbursement, including the date, its amount, and the person making it].  

And/Or 

19. Guardian has previously received court authorization to make disbursements from 

Ward's estate to cover expenses authorized under section 776 of the Texas Probate Code.  

Ward's income continues to be less than Ward's needs for support and maintenance. Guardian 

requests that the Court authorize the expenditures detailed in Exhibit [exhibit number/letter] to 

this account from Ward's estate in the amount of $[amount] per month during the next
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accounting period from [date] to [date] to cover these expenditures. [identify each expense 

and the approximate amount monthly].  

And/Or 

20. Guardian requests, based on this account, that this Court reduce [his/her] bond 

from the amount of $[amount] to an amount that would adequately protect Ward's estate as 

reflected in this annual account.  

And/Or 

21. Guardian requests that this Court authorize the payment of any approved and 

unpaid claims set forth in this annual account. Ample funds exist for their payment. These 

claims are as follows: [describe the claim, the person to receive payment, and the amount].  

Continue with the following.  

Reconciliation of Cash Items 

Cash on hand as of the last annual account $[amount] 

Cash receipts during the year $[amount] 

TOTAL $[amount] 

Disbursements during the accounting period <$[amount]> 

TOTAL cash now on hand $[amount] 

[Name of guardian], guardian of the estate, requests the Court approve this annual 

account and enter such other orders as may be proper.  

Respectfully submitted, 

[Name] 

Guardian
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Annual Account [Complex]

[Name] 
Attorney for Guardian 
State Bar No.: 

[Address] 
[Telephone] 

[Telecopier] 

Guardian's Affidavit 

[Name of guardian], guardian of the estate of [name of ward], an incapacitated person, 

appeared in person before me today and stated the following under oath: 

"My name is [name of guardian]. I am the guardian of the estate in the above-entitled 

and -numbered cause. This annual account contains a true, correct, and complete statement of 

the matters to which this account related. The bond premium for the next accounting period 

has been paid. All tax returns for the ward during this accounting period have been filed.  

"The guardian has paid all taxes owed by the ward during the accounting period of this 

account as follows: [list name of agency, date, and amount paid]." 

If the guardian is unable to pay all or part of the taxes owed 
substitute for the above a detailed statement identifying the 
tax, its due date, its amount, and indicating why such taxes 
have not or cannot be paid.  

Affiant 

SIGNED under oath before me on 

Notary Public, State of Texas 

Attach exhibit(s).
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Order Approving Annual Account [Complex]

Form 8-32 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Annual Account 
[Complex] 

On [date] the Court considered the Annual Account of [name of guardian], Guardian, 

for the period from [date] to [date], filed according to section 741 of the Texas Probate Code.  

The Court finds that the annual account has remained on file for ten days before being consid

ered. The Court finds that the account provides information regarding

1. the assets in Guardian's possession including cash and other assets; 

2. [the payment of taxes due/a sufficient explanation of why any taxes have not been 

paid or tax returns filed]; 

3. [the bond premium for the next accounting period/a sufficient explanation of the 

reason why the premium has not been paid]; and 

4. all expenditures on behalf of this estate during the accounting period.  

The Court is satisfied that the matters stated in the annual account are in compliance 

with the Texas Probate Code, that a continuing need exists for this guardianship to continue, 

and that this annual account should be approved.  

If disbursements were made from funds of the estate without 
prior court approval and they have been reviewed by the court 
and are to be approved, include the following.  

The Court finds that certain expenditures were made for the benefit of [name of ward], 

Ward, without prior authorization, but based on the information and records furnished, these 

expenditures should be ratified and approved pursuant to section 776 of the Texas Probate 

Code.
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If disbursements were made from funds of the guardian or 
another without prior court approval and if a request for reim
bursement is contained in the account, include the following.  

The Court finds, based on the information and records furnished to it, certain expendi

tures were made for Ward's benefit without prior authorization from funds of [Guardian/ 

[name]] and should be reimbursed to [Guardian/[name]] from Ward's estate according to sec

tion 776 of the Texas Probate Code.  

Continue with the following.  

IT IS THEREFORE ORDERED that: 

1. The annual account is approved and ordered filed of record.  

2. [Name of guardian]'s next annual account for this estate will cover the twelve

month period ending [date] and be due not later than [date] unless the deadline is extended by 

order of this Court.  

3. [Name of guardian]'s letters terminate, pursuant to section 659(b) of the Texas 

Probate Code, on [date] unless renewed by the Court's order approving the next [annual 

account/annual report/annual account and annual report] as provided under section 659 of the 

Texas Probate Code.  

Select as applicable.  

4. The expenditures from the corpus of [name of ward]'s estate in the amount of 

$[amount] are hereby approved and ratified.  

5. The expenditures made by [[name of guardian]/[name]] for [name of ward]'s bene

fit in the amount of $[amount] are approved and directed to be repaid to [[name of guardian]/ 

[name]] by [name of guardian] from assets of [name of ward]'s estate.  

6. [Name of guardian]'s bond be reduced to $[amount].
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7. [Name of guardian] is authorized to pay the claims of $[amount] to [name].  

8. [Name of guardian] is authorized to spend $[amount] per month during the next 

twelve-month accounting period from the corpus of [name of ward]'s estate to provide educa

tion and maintenance for [name of ward], as described in Exhibit [exhibit number/letter] 

attached to the annual account as authorized under section 776 of the Texas Probate Code.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Guardian 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier]
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Annual Account [Simple]

Form 8-33 

[Caption. See 3 of the Introduction in this manual.] 

Annual Account 
[Simple] 

[Name of guardian], guardian of the [person and estate/estate] of [name of ward], an 

incapacitated person, presents the annual account of this estate, covering the period from 

[date] to [date].

Reconciliation of Cash Items 

Cash on hand as of the last annual account 

Cash receipts during the year 

TOTAL 

Disbursements during the accounting period 

TOTAL cash now on hand 

Value of All Property Now in Possession of Estate 

(Summary only)

Real estate 

Notes payable to estate 

Stocks, bond, & securities 

Cash: (balance shown above)

$[amount] 

$[amount] 

$[amount] 

<$[amount]> 

$[amount]

$[amount] 

$[amount] 

$[amount] 

$[amount]
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Receipts

List amounts received as income from sources such as rent, 
pensions, interest, insurance, lawsuits, sales of real estate, 
personal property, stocks, bonds, and notes, or income of any 
nature from any other sources. Identify separately all receipts 
of principal and income.  

Description Date Community Principal Income 
Received or Separate 

Total 

Disbursements 

List every expenditure by the amount paid and its purpose.  

Description Court Date Community Amount 
Order Paid or Separate 
Date 

1. Court Costs 

2. Medical 
3. Doctors 

4. Nursing Home 

5. Other 

Total 

Property Administered 

A complete, accurate, and detailed description of all property 
that the guardian is administering should be provided, includ
ing the condition of the property and the use being made of it, 
and if rented, the rental terms and price.  

Description Community Value Income 
or Separate 

1. Real Property 

2. Personal Property 

3. Co-owned Property 

Total
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Annual Account [Simple]

Claims

List all claims presented against the estate during the period 
covered by this account specifying those that have been 
allowed, paid, or rejected and the date rejected, or have been 
sued on and the status of the suit.

Description Approved Paid Amount Unpaid Amount 
or Denied 

Total 

Bonds, Notes, Stocks, Etc.  

Describe property as required by Tex. Prob. Code 741 (a)(6), 
including stocks, bonds, notes, and any other securities.  

Description Safekeeping Community or Amount 
Separate 

Total 

Respectfully submitted,

[Name] 

Guardian

[Name] 

Attorney for Guardian 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Guardian's Affidavit 

[Name of guardian], guardian of the estate of [name of ward], an incapacitated person, 

appeared in person before me today and stated under oath: 

"I am the guardian of the estate in the above-entitled and -numbered cause. This 

account contains a true, correct, and complete statement of the matters to which this account 

relates. The bond premium for the next accounting period has been paid. All tax returns for 

the ward during this accounting period have been filed.  

"I have paid all taxes owed by the ward during the accounting period of this accounting 

as follows: [list name of agency, date, and amount paid]." 

If the guardian is unable to pay all or part of the taxes owed, 
substitute for the above a detailed statement identifying the 
tax, its due date, its amount, and why such taxes have not or 
cannot be paid.  

Affiant 

SIGNED under oath before me on 

Notary Public, State of Texas
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Order Approving Annual Account [Simple]

Form 8-34 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Annual Account 
[Simple] 

On [date] the Court considered the annual account of this estate and finds

1. the Court has jurisdiction of this proceeding and of the subject matter as required 

by law; 

2. the annual account has remained on file for a full ten days before being consid

ered; 

3. the Court has now been advised on all items of the account, and possession of cash 

and other assets kept in safekeeping as well as those on deposit has been duly proved as 

required by law; 

4. the Court is satisfied that the facts stated in the account are complete; and 

5. the annual account has been audited and settled by the Court, complies with the 

Texas Probate Code, and should be approved.  

IT IS THEREFORE ORDERED that: 

1. The annual account is approved and ordered filed of record.  

2. [Name of guardian]'s next annual account for this estate cover the twelve-month 

period ending [date] and be due not later than [date] unless the deadline is extended by prior 

order of this Court.
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Order Approving Annual Account [Simple]

3. [Name of guardian]'s letters terminate, pursuant to section 659(b) of the Texas 

Probate Code on [date], unless renewed by the Court's order approving the next [annual 

account/annual report/annual account and annual report] as provided under section 659 of the 

Texas Probate Code.  

SIGNED on_ ___ 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Guardian 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier]
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Annual Report on Location, Condition, and Well-Being of Ward

Form 8-35 

[Caption. See 3 of the Introduction in this manual.] 

Annual Report on Location, Condition, and Well-Being of Ward 

I, [name of guardian], Guardian, represent that I am the guardian of the person of [name 

of ward], Ward, an incapacitated person, and that my annual report to the Court for the period 

from [date] through [date] is as follows: 

1. Name of ward: 

Telephone no.: 

Date of birth: 

Age: 

If the ward has died, state the date and place of death and do 
not complete the rest of the form.  

2. Ward's residence is [address, city, state]. This residence is [Guardian's home/ 

Ward's home/a foster or boarding home/the home of Ward's [describe relationship, e.g., 

mother]/a hospital or medical facility/a nursing home/[specify other]].  

3. Ward has been in [his/her] present residence since [date]. [f the ward has moved 

within the past year, state the reasons for the change.] 

4. As guardian, I rate Ward's living arrangements as [excellent/average/below aver

age]. [if below average, explain.] 

5. As guardian, I believe Ward is [content/unhappy] with [his/her] living situation.
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6. During the last twelve months I have seen Ward [number] times. The last date I 

saw Ward was [date].  

7. As guardian; I [do/do not] have possession or control of Ward's estate.  

8. During the past year Ward's mental health [improved/remained unchanged/ 

became worse]. [if the ward's mental health has changed, describe the change.] 

9. During the past year Ward's physical health [improved/remained unchanged/ 

became worse]. [if the ward's physical health has changed, describe the change.] 

10. Ward [is/is not] under the regular care of a physician. [His/Her] doctor's name is 

[name of doctor], and the doctor's address is [address, city, state].  

11. During the past year Ward has been treated or evaluated by [state the names and 

addresses of any service providers, such as physicians, dentists, social worker, etc., the date 

service was rendered; and the type of service received].  

Select one of the following.  

12. During the past year Ward has participated in the following activities: [describe 

any recreational, educational, or occupational activities].  

Or 

12. [There were no activities available to Ward/Ward refuses to participate in any 

activities/Ward is unable to participate in any activities].  

Include the following if applicable.  

13. I believe Ward has the following unmet needs: [describe needs.] 

Continue with the following.
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14. I have received $[amount] for Ward's benefit from [name]. The amount of 

$[amount] was spent directly for Ward's benefit in the following manner: [describe expendi

ture. Attach a statement if necessary.] 

15. My powers as guardian should [be increased/be decreased/remain the same].  

[Explain.] 

16. I [have/have not] paid the bond premium for the next reporting period.  

Include any other information concerning the ward's condition 
that the court should be advised about.  

17. The guardianship [should/should not] be continued. [Explain.] 

SIGNED on 

[Name] 

Guardian 
[Address] 
[Telephone] 

[Name] 
Attorney for Guardian 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

[Name of guardian] appeared in person before me today and stated under oath: 

"My name is [name of guardian]. I am competent to make this affidavit. The facts 

stated within the foregoing annual report are a true, correct, and complete statement of the
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present location, condition, and well-being of [name of ward], an incapacitated person, as of 

the date stated herein."

Affiant

SIGNED under oath before me ona

Notary Public, State of Texas

Include attachment(s).

0
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Order Approving Annual Report

Form 8-36 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Annual Report 

On [date] the Court considered the Annual Report on Location, Condition, and Well

Being of Ward for [name of ward], Ward, an incapacitated person, and the Court, having 

examined this report, finds that [name of guardian], the guardian of the person, appears to 

have cared for and provided for Ward during the period from [date] to [date] in compliance 

with the Texas Probate Code requirements, that Ward's condition [remained unchanged/ 

improved/became worse], and that this guardianship should be continued.  

IT IS THEREFORE ORDERED that: 

1. The annual report of [name of ward]'s condition is approved and ordered filed of 

record.  

2. [Name of guardian]'s next annual report will cover the twelve-month period end

ing [date] and be due not later than [date] unless the deadline is extended by prior order of this 

Court.  

3. The letters of guardianship for [name of guardian] will terminate, pursuant to sec

tion 659(b) of the Texas Probate Code on [date], unless renewed by the Court's order approv

ing the next annual report as provided under section 659 of the Texas Probate Code.  

Include the following if applicable.  

4. The cost and fees associated with the filing of the annual report are waived.  

Continue with the following.
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SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Guardian 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Claim of [name of claimant]

Forin 8-37 

If the claim is not founded on a written instrument or account, it must state the facts on which it is 
founded. If the evidence of the claim has been lost or destroyed, the claim must attest to the loss or 
destruction and must be proved by testimony in open court or by oral or written deposition. Tex. Prob.  
Code 788.  

[Caption. See 3 of the Introduction in this manual.] 

Claim of [name of claimant] 

[Name of affiant] appeared in person before me today and stated under oath: 

"My name is [name of affiant]. I am competent to make this affidavit. The facts stated 

within this affidavit are within my personal knowledge and are true and correct.  

If the claimant is a corporation, include the following 
sentence.  

"I am the [specify title] of the corporation doing business as [name of corporation].  

Continue with the following.  

"The claim of [name of claimant] for [describe services] rendered to the estate of [name 

of ward], an incapacitated person, and expenses incurred in connection with providing the ser

vices in accordance with the statement of [name of claimant], dated [date], are in the total 

amount of $[amount]. A true and correct copy of the claim is attached as Exhibit [exhibit num

ber/letter] and incorporated by reference.  

"I have made a diligent inquiry and examination of the claim.  

"The claim is just, and all legal offsets, payments, and credits known to me have been 

allowed.  

"I have authority to make this claim on behalf of [name of claimant]."
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SIGNED under oath before me on 

Notary Public, State of Texas 

Memorandum of Allowance of Claim 

The foregoing claim of [name of claimant] [was presented to me as guardian of the 

estate of [name of ward], an incapacitated person/was filed with the county clerk of [county] 

County, Texas] on [date], and, after having been examined by me, the claim was found to be 

in compliance with the provisions of section 788 of the Texas Probate Code, and to the best of 

my knowledge and belief this claim is proper and constitutes a valid obligation against [name 

of ward]'s estate. This claim is allowed by me as guardian of the estate on [date].  

Guardian 

Attach exhibit(s).
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Form 8-38 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Claim 

On [date], the Court considered the claim of [name of claimant] for [describe services] 

and related expenses, filed on [date], and approved by [name of guardian], the guardian of the 

estate, on [date]. The Court after examination finds that the claim of [name of claimant] for the 

period from [date] to [date] for [specify] in the amount of $[amount] and for expenses and 

advances in the amount of $[amount], for a total claim of $[amount], has been on file for the 

required time. The Court finds that this amount is just and fair; that all legal offsets, payments, 

and credits have been allowed against the claim; and that [name of claimant] is entitled to pay

ment in the order prescribed under section 805 of the Texas Probate Code.  

IT IS ORDERED that this claim is approved in full according to section 799 of the 

Texas Probate Code in the amount of $[amount] and assigned an order of payment as [an 

expense for the care, maintenance, and education of [name of ward] [and [name of ward]'s 

[spouse/dependent[s]/spouse and dependent[s]]/a funeral or last illness expense of [name of 

ward]/an expense of administration/a claim against [name of ward] and [his/her] estate under 

section 805(a)(4) of the Probate Code].  

SIGNED on 

JUDGE PRESIDING
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APPROVED AS TO FORM: 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Form 8-39 

[Caption. See 3 of the Introduction in this manual.] 

Application to Pay Claim 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this application for permission to pay the claim of [name of claimant], 

which has been submitted, allowed, and approved as follows: 

1. The claim of [name of claimant] in the amount of $[amount] was [presented to 

Applicant/filed with the county clerk of [county] County] on [date] and was timely allowed 

by Applicant. This Court approved this claim as [an expense for the care, maintenance, and 

education of Ward [and Ward's [spouse/dependent[s]/spouse and dependent[s]]]/a funeral or 

last illness expense of Ward/an expense of administration/a claim against Ward and [his/her] 

estate under section 805(a)(4) of the Probate Code] in the amount of $[amount] on [date].  

2. Applicant has examined the assets of Ward and finds that there are adequate funds 

available at this time to make payment of this claim. There are no claims against Ward's estate 

that have a higher priority.  

Applicant requests this Court to approve the payment of the claim of [name of claimant] 

in the amount of $[amount], to satisfy this claim in full out of Ward's funds, and for all further 

relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Order Approving Payment of Claim

Form 8-40 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Payment of Claim 

On [date], the Court considered the application of [name of applicant], guardian of the 

estate of [name of ward], Ward, an incapacitated person, to pay the claim of [name of claim

ant]. The claim was filed on [date] and is for [specify services] and should be paid from the 

estate of Ward. The Court finds that the claim of [name of claimant] for [specify] in the 

amount of $[amount] has been approved and identified for payment. The Court finds that this 

claim is just and fair; that all legal offsets, payments, and credits have been allowed against 

the claim; that there are no claims against Ward's estate that have a higher priority; and that 

Ward's estate contains adequate assets to pay the claim at this time.  

IT IS ORDERED by the Court that [name of guardian] be authorized to pay from the 

assets of [name of ward]'s estate the claim of [name of claimant] in the amount of $[amount].  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Applicant 
State Bar.No.: 
[Address] 
[Telephone] 

[Telecopier]
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Application for Authority to Make [Annual] Tax-Motivated Gifts

Form 8-41 

[Caption. See 3 of the Introduction in this manual.] 

Application for Authority to Make [Annual] Tax-Motivated Gifts 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application for Authority to Make [Annual] Tax-Motivated Gifts 

under section 865 of the Texas Probate Code and shows in support: 

1. Applicant's annual account is presently on file and pending approval by this 

Court. Ward's estate presently consists of property with a total value of approximately 

$[amount]. Ward's income for [year] was approximately amountnt], and [his/her] expenses 

totaled approximately $[amount]. [Include the following if the value of the personal property is 

significant: Ward's personal property consists of [describe property] valued at $[amount].] 

2. Applicant anticipates increased income and decreased expenses from Ward's 

estate during the upcoming accounting period. As a result, the value of Ward's gross estate at 

[his/her] death will cause the accrual of a substantial estate-tax liability. Applicant believes 

that it is in the best interests of Ward and Ward's estate to establish a plan to make certain tax

motivated gifts of [specify] from Ward's estate. In addition, [due to Ward's deteriorating 

physical and mental condition,] Ward is unlikely ever to be able to use or enjoy the property, 

and if such property is given during Ward's life the federal estate tax liability can be reduced.  

3. Specifically, the gifts that Applicant believes would be advantageous to give 

include the items listed on Exhibit [exhibit number/letter] attached to this application.  

4. Applicant believes that the tax benefit to be derived from the establishment of a 

gift-giving plan, when coupled with the savings on the cost of maintaining and caring for the 

property, is good cause for the making of such gifts.
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5. The [devisees/beneficiaries] under Ward's [will/trust/[specify other instrument]] 

are as follows: [list name, address, and relationship for each].  

6. Applicant proposes to make these tax-motivated gifts as follows: [specify recipient 

amount of gift and whether it is a one-time gift or annual gift].  

7. During [his/her] lifetime Ward has expressed an interest and willingness to make 

such gifts.  

Applicant requests the authority of this Court to make tax-motivated gifts of the above

described assets of Ward as identified in the application and all further relief to which Appli

cant may be entitled.  

Respectfully submitted,

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).

0
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Order Authorizing [Annual] Tax-Motivated Gifts

Form 8-42 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing [Annual] Tax-Motivated Gifts 

On [date] the Court heard [name of applicant]'s Application for Authority to Make 

[Annual] Tax-Motivated Gifts. The Court finds that all notices have been given as required by 

section 865 of the Texas Probate Code, that the proposed tax-motivated gifts are in the best 

interests of [name of ward] and [his/her] estate, and that this request should be granted.  

IT IS THEREFORE ORDERED that [name of applicant], guardian of the estate of 

[name of ward], an incapacitated person, is authorized to make the specific tax-motivated gifts 

of [name of ward]'s personal property as described in the application.  

SIGNED on

JUDGE PRESIDING 

APPROVED AS TO FORM:

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

STATE BAR OF TEXAS
8-42-1

Form 8-42



[Reserved]

STATE BAR OF TEXAS8-42-2



Application to Make Charitable Gifts

Form 8-43 

[Caption. See 3 of the Introduction in this manual.] 

Application to Make Charitable Gifts 

[Name of applicant], Applicant, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this Application to Make Charitable Gifts under section 866 of the 

Texas Probate Code and shows in support: 

1. Applicant's annual account is presently on file with this Court. Ward's estate pres

ently consists of property with a total value of approximately $[amount]. Ward's income for 

[year] was approximately $[amount], and [his/her] expenses totaled approximately 

$[amount]. [Include if value of personal property is significant: Ward's personal property con

sists of [describe property] valued at $[amount].] 

2. Applicant anticipates increased income and decreased expenses from Ward's 

estate during the upcoming accounting period. As a result, Ward's net income for the current 

year exceeds $25,000 and may cause the accrual of a substantial income tax liability. Appli

cant believes that it is in the best interests of Ward and Ward's estate to make certain charita

ble gifts of [specify] from Ward's estate. The full amount of the contribution should be 

deductible and should not exceed 20 percent of the net income of Ward's estate for the current 

calendar year. The condition of Ward's estate justifies the contribution.  

3. Specifically, the assets that Applicant believes would be advantageous to give to 

charity include the items listed on Exhibit [exhibit number/letter] attached to this application.  

If personal property is to be given, include the following 
statement.  

Applicant estimates that the total fair market value of this personal property is between 

$[amount] and $[amount]. In connection with the making of the proposed gifts, Applicant

STATE BAR OF TEXAS 8-43-1
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would obtain a statement for use in tax reporting of the fair market value of the property from 

the [charity/charities] to which the gift was made.  

Continue with the following.  

4. Applicant believes that a tax benefit will be derived from the proposed charitable 

gifts, the proposed contribution is reasonable in amount, and the [charity is/charities are] wor

thy.  

5. Applicant proposes to make the charitable gifts to [list proposed designee[s] and 

specify location of each], which [is a charity/are charities] previously benefitted by Ward.  

Applicant requests the authority of this Court to make charitable gifts of the above

described assets of Ward as identified in the application and all further relief to which Appli

cant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

The undersigned states under oath: "I am the applicant in the foregoing application. I 

have personal knowledge of the facts stated in it and the accompanying exhibits, and they are 

true and correct." 

Affiant
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SIGNED under oath before me on

Form 8-43

Notary Public, State of Texas 

Attach exhibit(s).
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Order Authorizing Charitable Gifts

Form 8-44 

[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Charitable Gifts 

On [date] the Court considered [name of applicant]'s Application to Make Charitable 

Gifts under section 866 of the Texas Probate Code. The Court finds that the guardian's appli

cation has remained on file for ten days before being considered, that the proposed charitable 

gift[s] [is/are] in the best interests of [name of ward] and [his/her] estate, and that this request 

should be granted.  

IT IS THEREFORE ORDERED that [name of applicant], guardian of the estate of 

[name of ward], an incapacitated person, is authorized to make the specific charitable gift[s] of 

[name of ward]'s [asset/property] as described in the Application to Make Charitable Gifts.  

SIGNED on

JUDGE PRESIDING 

APPROVED AS TO FORM:

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

STATE BAR OF TEXAS 8-44-1

Form 8-44



[Reserved]

STATE BAR OF TEXAS8-44-2

0



Application for Approval of Guardian's Management Plan

Form 8-45 

This form is furnished only as a basic example and should not be used as a standard form. The attorney 
must be careful to tailor the details of the form to the facts of the particular case.  

[Caption. See 3 of the Introduction in this manual.] 

Application for Approval of Guardian's Management Plan 

Date of qualification: [date] 

[Name of guardian], Guardian, guardian of the estate of [name of ward], Ward, an inca

pacitated person, files this plan for the handling and investment of Ward's assets, pursuant to 

the provisions of section 855B of the Texas Probate Code, and seeks approval of the following 

plan from the Court: 

Ward's Current Situation 

Ward is [describe marital status, e.g., an unmarried widow], age [age]. [He/She] resides 

at [address, city, state]. [Describe living conditions, e.g., Ward's living situation is excellent.  

[He/She] lives at home with a caregiver as recommended by [his/her] treating physician.  

Ward has some outside social activity, including attending church.] 

Bond and Safekeeping Arrangements 

Guardian is currently bonded for $[amount] with [name of bonding company]. [There 

are no safekeeping agreements in place at this time/[describe safekeeping agreement and give 

the date the court authorized it]].  

Monthly Allowance 

A monthly allowance in the amount of $[amount], pursuant to section 776(a) of the 

Texas Probate Code, was approved by the Court on [date].
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Form 8-45

8-45-1
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Current Assets

Select one of the following.  

The property of the estate was reported to the Court in the inventory of the estate, which 

was approved on [date]. There have been no significant changes to the assets other than those 

necessary to pay monthly expenses.  

Or 

The current property of the estate, including property not reported on the guardian's 

inventory, appraisement, and list of claims and including any interim changes in the property 

to the date of this plan, is outlined below.  

The following is a complete list of all changes in property belonging to the estate: [list 

any changes since the filing of the inventory].  

Real Estate 

Description Value 

Total Value of Real Estate 

Personal Property 

Description Value 

Total Value of Personal Property

STATE BAR OF TEXAS

0

Form 5-45'"

8-45-2



Application for Approval of Guardian's Management Plan

List of Claims

Description Value 

Total Value of Claims Due and Owing to the Estate 

Cash and Brokerage Accounts 

Description Name of Institution Type of Account Amount 
Account or Number[s] 

Asset 

Total Value 

Include the following if accounts are numerous.  

Summary of Cash on Hand 

Deposit Date of Name of Institution Account Amount 
Deposit Number[s] 

Combined Total

Continue with the following.
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Property Not under Control of Guardian 

Describe any property not under the control of the guardian, 
such as trusts or Social Security payments, the value of the 
property, and how the property affects the estate.  

Plans for Maintenance and Management 

Guardian's plan for the maintenance and management of the property of Ward's estate 

is as follows: 

1. Real Property 

Select one of the following.  

Homestead. Ward currently resides at [address, city, state], property that [he/she] 

owns. Guardian plans to maintain this property as Ward's homestead as long as it is in Ward's 

best interests to do so. If maintaining the property ceases to be in Ward's best interests, 

Guardian will file the appropriate application with the Court.  

Or 

Homestead. Ward's home is vacant and application will be made to sell or lease the 

property.  

Or 

Homestead. Ward is in a nursing home; however Ward's spouse resides at [address, 

city, state], the homestead of Ward and [his/her] spouse. The homestead property will be 

retained and amounts budgeted to provide for utilities, taxes, insurance, and other items 

related to upkeep and maintenance. Guardian has verified insurance coverage on the home

stead.
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Include the following if applicable.  

Other Real Property. At the present time, Guardian plans to [retain the real property 

of the estate as listed in this management plan/to retain the real property at [address, city, 

state]/rent the property at [address, city, state] [include if applicable: and has entered into a 

lease]/sell the property at [address, city, state]]. Guardian has verified insurance and liability 

coverage on the property.  

Continue with the following.  

2. Personal Property 

Household Furnishings and Personal Effects. The household furnishings and per

sonal effects of Ward are located in the homestead property described above and will be main

tained for [his/her] use and benefit. Ward is wearing [his/her] jewelry. Guardian has verified 

insurance on the personal property.  

Automobile. [An application to sell Ward's vehicle [has been/will be] filed with the 

Court, and the proceeds from the sale will be deposited into the estate checking account/ 

Ward's vehicle will be maintained so that [he/she] may be transported to appointments.  

Guardian will seek insurance coverage on the vehicle and authorized drivers].  

3. Cash on Hand 

Estate Checking Account. The estate checking account is used as an operating 

account from which Guardian pays for Ward's needs pursuant to the monthly allowance. The 

estate checking account, account number [number] at [name of institution], has a balance of 

$[amount] as of [date] [include if applicable: and is interest bearing].
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Claims 

A general notice to creditors was given pursuant to section 783 of the Texas Probate 

Code. [[Describe claims]/There are no known claims against the estate].  

Unpaid Debt 

[[Describe debts]/There are no debts or expenses of the estate presently due and owed 

by the estate that have not been paid].  

Income 

Ward receives $[amount] in Social Security income each month or $[amount] on a 

yearly basis. [His/Her] accounts at banks and brokerages generate approximately $[amount] 

per year. In addition, [he/she] receives a pension from [name of institution or agency], which 

generates $[amount] per year. Guardian anticipates that the required minimum distribution 

from Ward's IRA will be $[amount] for [year].  

Analysis of Assets 

Select as applicable.  

1. Guardian pays recurring bills from Account No. [number] at [name of institution], 

including cable bills, telephone bills, and utility bills. Guardian plans to retain assets in this 

account for the purpose of paying these recurring bills.  

2. Assets at [name of institution] held in Account No. [number], Ward's IRA 

account, consist of cash, U.S. obligations, and corporate bonds and generate an annual income 

of approximately $[amount], a return of approximately [percent] percent. The minimum 

required distribution from this account was $[amount] in [year]. On [date], the IRA contained 

$[amount] in assets. Based on Ward's age, and using a single life expectancy table, it is antic

ipated that the minimum required distribution for [year] will be approximately $[amount]. The

STATE BAR OF TEXAS
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asset mix in this account is as follows: [percent] percent cash, [percent] percent U.S. obliga

tions, and [percent] percent corporate bonds.  

3. Assets at [name of institution] in Account No. [number] total $[amount]. Assets in 

this account consist of notes, which generate income of approximately $[amount] per year, a 

return of approximately [percent] percent.  

4. Assets at [name of institution] in Account No. [number], a management trust 

account established by Ward for [his/her] benefit, consist of cash, government bonds, corpo

rate bonds, and equities, which generate income of approximately $[amount] per year, a return 

of [percent] percent. The asset mix in this account is as follows: [percent] percent cash 

($[amount]), [percent] percent government bonds ($[amount]), [percent] percent corporate 

bonds ($[amount]), and [percent] percent equities ($[amount]). Guardian does not control the 

assets in this account. The terms of the management trust provide [describe terms].  

If all of the income of the trust accounts, all of the income of the accounts under man

agement of Guardian, and all of Ward's retirement income are considered, Ward potentially 

has at [his/her] disposal income in the amount of approximately $[amount] per year.  

Ward must have conservative investments as the cost of [his/her] care is exceeding [his/ 

her] monthly income. [He/She] currently needs approximately $[amount] per month in 

income to meet the costs of [his/her] caretakers, although future needs may vary due to 

changes in Ward's condition. The investment goals are to provide Ward with the highest qual

ity domicile, caretaking, and lifestyle consistent with the life [he/she] enjoyed before incep

tion of the guardianship.  

Tax-Motivated Gifts 

[Guardian does not plan to make any tax-motivated gifts at the present time/[Describe 

any tax-motivated gifts]].
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Terms of Investment Plan 

Guardian requests authority to retain the assets as they currently exist. Guardian will 

work with the trustee of the various trusts established for the benefit of Ward to coordinate 

investment goals and provide for Ward. If investment goals change or the brokerage holding 

Ward's accounts makes recommendations with regard to purchases and sales of assets, Guard

ian will make the appropriate application with the Court.  

Select from the following as applicable.  

Guardian requests authority to retain the following assets, which were on hand at the inception 

of the guardianship: [describe assets].  

And/Or 

Guardian requests authority to retain the following assets, which are [under-productive/ 

volatile]: [describe assets].  

And/Or 

Guardian requests authority to sell the following assets in order to diversify Ward's portfolio: 

[describe assets].  

And/Or 

Guardian requests authority to hire an investment advisor to evaluate Ward's portfolio.  

And/Or 

Guardian requests authority to loan the following assets under section 858 of the Texas Pro

bate Code: [describe assets].  

And/Or 

Guardian will request under separate application authority to create a management trust under 

Texas Probate Code section 867.

8-45-8
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And/Or 

Guardian requests authority to make investments, limited to those types of investments speci

fied in Texas Probate Code section 855.  

And/Or 

Guardian requests authority to purchase a prepaid funeral policy for Ward.  

Include any other information that may need to be brought to 
the attention of the court.  

Continue with the following.  

The applicant prays that the Court approve Guardian's investment plan described above and 

prays for all further relief to which Guardian may be entitled.  

Respectfully submitted, 

[Name] 

Guardian 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Order Approving Guardian's Management Plan

Form 8-46 

This form is furnished only as a basic example and should not be used as a standard form. The attorney 
must be careful to tailor the details of the form to the facts of the particular case.  

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Guardian's Management Plan 

On this day the Court considered the Application for Approval of Guardian's Manage

ment Plan of [name of guardian] for the estate of [name of ward]. After considering the appli

cation, reviewing the proposed management plan, and considering the facts and 

circumstances, the Court finds from the preponderance of the evidence that the application 

should be granted.  

IT IS THEREFORE ORDERED that the following assets may be retained, and [name 

of guardian] will not be liable for any depreciation or loss resulting from their retention: 

[name of ward]'s residence, jewelry, furnishings, artwork, antiques, clothing, personal effects, 

and automobile.  

IT IS FURTHER ORDERED that [name of guardian] is authorized to open a new 

interest-bearing checking account as described in the application. No further order of this 

Court is necessary for this action.  

IT IS FURTHER ORDERED that [name of guardian] will review the investment per

formance of those [name of institution] common-trust funds that hold [name of ward]'s funds 

on an annual basis and will report [his/her] findings in the annual account.  

IT IS FURTHER ORDERED that [name of guardian] will sell [number] shares of 

[name] in Account No. [number] at [name of institution] over a two-year period and invest the 

proceeds of sale in a diversified portfolio of dividend paying stocks. [Name of guardian] will

STATE BAR OF TEXAS
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Order Approving Guardian's Management Plan

sell [number] shares of [name] in Account No. [number] at [name of institution] and retain or 

invest the proceeds in accordance with the goals of the management plan.  

IT IS FURTHER ORDERED that [name of guardian] will enter into a safekeeping cus

tody account agreement with the trust department of [name of institution], as described in the 

application, but subject to further orders of this Court. [Name of guardian] will direct [name of 

institution], in its capacity as safekeeping custodian, to invest all of [name of ward]'s cash that 

is placed into the safekeeping account and is not otherwise invested in the [name of institu

tion] institutional money market fund as described in the application. No further order of this 

Court is necessary for this action.  

IT IS FURTHER ORDERED that [name of guardian] is authorized to transfer the secu

rities in the [account number] brokerage account to the [name of institution] safekeeping 

account for sale pursuant to further orders of this Court. [Name of guardian] will purchase and 

sell such other securities as may be determined by [name of institution] to meet the goals of 

this management plan.  

IT IS FURTHER ORDERED that [name of guardian]'s management plan is approved 

and will continue until the later of [anniversary date] or further orders of this Court approving 

a subsequent investment plan for [name of ward] and that [name of guardian] may take such 

further action as may be necessary, including the purchase and sale of securities to meet the 

goals of the management plan more particularly described in the management plan filed with 

this Court.  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS8-46-2
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APPROVED AS TO FORM:

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Chapter 9

Changing Established Guardianships

I. Introduction

9.1 Court Review and 
Continuation

All guardianships created after September 1, 
1993, must be reviewed annually to determine if 
they should be continued, modified, or termi
nated, unless such guardianships were created 
only for the purpose of having the guardian 
receive government funds. The court is required 
to make its determination in writing and to file it 
with the clerk. Tex. Prob. Code 672.  

If the guardianship is pending in a statutory pro
bate court, the judge may review the reports of 
the court investigator or court visitors, the 
annual accounting of the guardian of the estate, 
the annual report of the guardian of the person, 
or conduct a hearing. Tex. Prob. Code 672(b).  
If the guardianship is not in a statutory probate 
court, the judge may use any appropriate method 
to make the review. Tex. Prob. Code 672(c).  

Practice Pointer: This provision appears 
fairly innocuous but is in reality very powerful.  
Because the standards for the court are some
what of a blank slate (i.e., discretionary), this 
provision could be employed in a number of cre
ative ways. Even though the procedure and stan
dards for modification under Probate Code 
section 694A are fairly restrictive, the annual 
determination under section 672 contains no 
such procedural restrictions.

9.2 Modification

The ward or any person interested in the ward's 
welfare may petition the court for an order of

modification. Tex. Prob. Code 694A(a). A 
ward may request modification by informal let
ter to the court. Tex. Prob. Code 694A(b). Any 
person found to have knowingly interfered with 
the transmission of a request for modification to 
the court may be adjudged in contempt of court.  
Tex. Prob. Code 694A(b). The court is permit
ted to make a broad range of findings when pre
sented with an application for modification. It 
can expand or restrict the rights and powers of 
both the guardian and the ward to the extent nec
essary to accomplish the continuing objectives 
of the guardianship. Tex. Prob. Code 

694A(a)(2), (3). See forms 9-1 through 9-4 in 
this chapter.  

In addition to modifying a guardianship under 
section 694A, courts may modify a guardianship 
under the provisions of three laws passed in 
1997. See Acts 1997, 75th Leg., R.S., ch. 77, 

10 (S.B. 997); Acts 1997, 75th Leg., R.S., ch.  
434, 2 (H.B. 1316); Acts 1997, 75th Leg., 
R.S., ch. 1403, 6 (H.B. 2189). These laws 
allow a court to modify an older guardianship to 
conform to amendments to the Code made that 
year. See Tex. Prob. Code 633, 671, 677A, 
683, 776A, 805, 856, 865. These 1997 amend
ments do not apply to a guardianship created 
before September 1, 1997, unless a court modi
fies the older, pre-1997 guardianship. Only these 
Code sections can be made applicable by such a 
modification.  

Many of the provisions in these acts would have 
little or no effect on guardianships created 
before 1997; however, several provisions could 
benefit these older guardianships. These acts
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permit the probate court on its own motion to 

modify all such guardianships under its supervi

sion. The attorney should check with the court in 

which the guardianship is pending to see if such 

an order has been entered.

9.3 Restoration

The Probate Code provides the specific author'
ity for a court to restore a ward based on a pre
ponderance of the evidence and permits a ward 
or any person interested in the ward's welfare to 
petition the court for an order finding that the 
ward no longer is incapacitated and ordering the 
closing of the guardianship. Tex. Prob. Code 

694A, 694E. See section 14.4 and forms 
14-12 and 14- 13 in this manual.  

Any person interested in the ward's welfare, 
including the ward and presumably the ward's

guardian, may petition the court for an order 

restoring the ward. Tex. Prob. Code 694A(a).  

A ward may make a request for restoration by 

informal letter. Tex. Prob. Code 694A(b). Any 
person found to have knowingly interfered with 

the transmission of a request for modification to 

the court may be adjudged in contempt of court.  

Tex. Prob. Code 694A(b). The court is permit
ted to make a finding that the ward no longer 

needs the guardianship and to order a settlement 

and closure of the estate. The party requesting 

restoration has the burden of proof at a hearing.  

Tex. Prob. Code 694D(b). An attorney ad 
litem shall be appointed in a restoration or mod

ification hearing. Tex. Prob. Code 694C. A 
court may not grant an application to restore or 

modify without medical evidence that is dated 

not earlier than 120 days before filing of the 

application. Tex. Prob. Code 694F.

[Sections 9.4 through 9.10 are reserved for expansion.] 

II. Successor Guardian

9.11 Appointment

The grounds and procedures for the appointment 

of successor guardians can be found under Tex.  

Prob. Code 695, 759, 760.

9.11:1 Death

Probate Code section 759 provides for the 
appointment of a successor guardian if the prior 

guardian dies and the guardianship needs to be 

continued. See Tex. Prob. Code 759. Any 

"interested person" as defined under section 

601(15) of the Code should be permitted to 

bring an application.  

A request for appointment of a. successor guard

ian must be based on an application. See Tex.

Prob. Code 695, 759(f). See form 9-6 in this 
chapter.  

The personal representative of the deceased 

guardian's estate must prepare a final account.  

Tex. Prob. Code 759(a). If the deceased guard
ian was a guardian of the person, his personal 

representative should'also file a final report of 

the condition of the ward and turn over any per

sonal effects of the ward. Tex. Prob. Code 

743, 744, 750.  

Unless the court is presented with sufficient 

facts that an immediate need exists for the 

appointment of a successor guardian, citation on 

the deceased guardian's personal representative 

is required. Tex. Prob. Code 759(a), (f).

STATE BAR OF TEXAS
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9.11:2 Prior Right 

The Probate Code provides for the removal of a 
previously appointed guardian and subsequent 
appointment of a person with a prior right to be 
guardian. See Tex. Prob. Code 759(b)-(e), (h); 
see Novak v. Schellenberg, 669 S.W.2d 162 
(Tex. App.-Corpus Christi 1984, no writ); Bell 
v. Grossenbacher, 432 S.W.2d 575 (Tex. Civ.  
App.-San Antonio 1968, writ ref'd n.r.e.). This 
prior right may be waived in writing or by impli
cation based on the person's conduct. See Estate 
ofMorris v. First International Bank, 664 
S.W.2d 132, 134 (Tex. App.-San Antonio 
1983, no writ).  

A person who holds a right to act as guardian 
that is superior to that of the appointed guardian 
must bring the application for his subsequent 
appointment. Tex. Prob. Code 759(f). See 
form 9-7 in this chapter.  

Unless otherwise provided, letters of an 
appointed guardian may not be revoked without 
personal citation on the guardian to show cause 
why the letters should not be revoked. Tex.  
Prob. Code 759(f). Under these provisions, the 
guardian is not immediately removed, and his 
powers to act over the ward and the estate are 
considered valid pending the court's determina
tion that the applicant's right is in fact superior.  
If a prior right to act as guardian is shown to 
exist, the previously appointed guardian must 
relinquish control of the ward and the estate, the 
letters of the previously appointed guardian will 
be revoked, and letters will be granted to the 
applicant who exhibits the prior right.  

A final account should be prepared and filed, 
and any assets that remain in the hands of the 
prior guardian should be turned over. See Tex.  
Prob. Code 749, 760, 767, 768. If the guard
ian served as both guardian of the estate and 
guardian of the person, he should be required to 
file not only a final account but also a final 
report as to the condition of the ward and to turn 
over any personal effects of the ward. Tex. Prob.

Code 743, 744, 750. Because the powers of 

the prior guardian terminate when the court 

signs an order appointing a successor and revok
ing the prior letters of guardianship, the court 
should also order an immediate turnover of 
assets to the successor on the successor's quali
fication. See form 9-8 in this chapter.  

9.11:3 Resignation 

Probate Code section 760, concerning the resig
nation of the guardian of an estate, mandates 
that the resigning guardian of an estate file an 

application to resign, along with a final account 
duly verified, and that a guardian of the person 
file a report of the ward's condition, also duly 
verified. Tex. Prob. Code 760(a). The applica
tion, along with the account and report, must be 
heard. Otherwise, the guardian cannot be dis

charged. Tex. Prob. Code 760(e). See form 9-5 
in this chapter.  

If there is a delay in obtaining the appointment 
of a successor, the court may order the powers 
of the guardian to cease only on qualification of 
a successor guardian. If it is necessary to imme
diately appoint a successor guardian, the court 
may immediately accept the resignation of the 
guardian then serving and appoint a successor 
without citation or notice. However, neither the 
resigning guardian nor his sureties will be dis
charged until the court approves the resigning 
guardian's final account. Tex. Prob. Code 

760(b).  

Because the application to resign is usually 
accompanied by a final account, citation is by 
posting unless the court directs that it be pub
lished. Tex. Prob. Code 760(c). If the ward is 
alive and the guardian was appointed over the 
person or the person and estate, an immediate 
necessity for a successor appointment ordinarily 
would exist. Even if the guardian served only as 
guardian of the estate, an immediate need would 
exist to pay bills and provide for the ward's 
necessities in a timely fashion. The ward should
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be served with personal citation. If the ward is 
deceased, his personal representative should be 
cited by personal citation unless the representa
tive is the guardian. The court at its discretion 
may allow a waiver of notice of an account for 
final settlement in a guardianship proceeding.  
Tex. Prob. Code 75 1(b), (c), (e).  

The court should make findings of fact that it 
accepts the resignation, that it appoints a succes
sor, that a continuing need for a guardianship 
exists, that there is an immediate necessity for a 
successor appointment, and that the successor 
guardian is not disqualified from serving as 
guardian. See Tex. Prob. Code 684, 760. See 
form 9-8 in this chapter.  

Many of the same requirements found in an 
original appointment order apply to a successor 
appointment. Thus, the court's order should con
tain the findings of fact and grants of powers to 
the guardian, set the bond, require the qualifica
tion of the guardian, and order the turning over 
of the ward's assets to the successor guardian.  
See Tex. Prob. Code 693, 760. Section 760(g) 
permits the court to order the resigning guardian 
to immediately turn over the ward's estate to the 

successor guardian. If the ward is in need of sup
port and protection on a continuing basis, this is 
an important provision that should be included 
in the order. A successor guardian must file an 

inventory not later than thirty days after qualifi

cation. See Tex. Prob. Code 765.  

A hearing on the final account of the resigning 

guardian is required. Tex. Prob. Code 760(d).

9.12 Removal

Probate Code section 761 provides for the 

removal of a guardian by the court or at the 

request of an interested person, with or without 
notice, depending on the circumstances requir

ing the removal of the guardian. Tex. Prob. Code 

761.

9.12:1 Removal without Notice

The Probate Code provides eight specific 

grounds for a guardian's removal without notice.  

The guardian may be removed without notice if 

he (1) fails to qualify; (2) fails to timely file an 
inventory; (3) fails to timely give a new bond; 

(4) absents himself from the state for three 

months at one time without court permission or 

removes himself from the state; (5) cannot be 

served, evades service, or cannot be found; (6) 

neglects to educate or maintain the ward as lib

erally as the ward's means and the condition of 

the ward's estate permit; (7) misapplies, embez

zles, or removes from the state estate assets or is 

about to do any of these acts; or (8) neglects or 

cruelly treats the ward. Tex. Prob. Code , 

761(a). Removal for the last two reasons must 

be found on the basis of clear and convincing 

evidence. Tex. Prob. Code 761(b).  

9.12:2 Removal with Notice 

Probate Code section 761 provides that a 

removal action may be instituted by the court on 

its own motion or by the complaint of an inter

ested person. The guardian must be given per

sonal citation of the reason, time, and place of 

the hearing for removal. Tex. Prob. Code 

761(c), (c-1), (d). Service on the attorney of 

record will not comply with the Code, and with

out personal service the court's removal order 

would be void. See Wesel v. Estate ofPerry, 842 

S.W.2d 374 (Tex. App.-Waco 1992, no writ).  
The Code provides eleven specific grounds for 

removal of a guardian with notice: (1) sufficient 

grounds appear to support the belief that the 

guardian has misapplied, embezzled, or 

removed property committed to his care from 

the state or is about to misapply, embezzle, or 

remove it from the state; (2) the guardian fails to 

file any account or report required by law; (3) 

the guardian fails to obey court orders with 

respect to his duties; (4) the guardian is proved 

to be guilty of gross misconduct or gross mis

management in the performance of his duties;

STATE BAR OF TEXAS
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(5) the guardian becomes incapacitated, is sen
tenced to the penitentiary, or is otherwise inca
pable of performing his duties; (6) the guardian 
neglects or cruelly treats the ward; (7) the guard
ian neglects to educate or maintain the ward to 
the extent that the ward's estate and the ward's 
ability or condition permit; (8) the guardian 
interferes with the ward's progress or participa
tion in community programs; (9) the guardian, if 
the guardian is a private professional guardian, 
fails to be certified as required by section 697 of 
the Code; (10) the court determines that, 
because of the dissolution of the joint guardians' 
marriage, the termination of the guardians' joint 
appointment and the continuation of only one of 
the joint guardians as the sole guardian is in the 
best interests of the ward; or (11) the guardian 
would be ineligible for appointment under sec
tion 681 of the Code. Tex. Prob. Code 761(c).

The court is not prevented from finding grounds 
other than those provided by the Probate Code 

to justify the removal of a guardian. See Haynes 
v. Canton, 257 S.W.2d 789 (Tex. Civ. App.-El 
Paso 1953, writ dism'd by agr.). Case law gov
erning decedents' estates can also be applied to 

guardianship matters. Tex. Prob. Code 603(a).  

If there is a necessity, the court may immedi

ately appoint a successor guardian without cita
tion or notice and withhold the discharge of the 
prior guardian and his sureties until the removed 
guardian's final account is approved. 'In addi
tion, the court may order the removed guardian 
to immediately turn over the ward's estate to the 
successor on qualification. Tex. Prob. Code 

761(f), (g).

[Sections 9.13 through 9.20 are reserved for expansion.] 

III. Trusts

9.21 Overview of Section 867 
Management Trust

A management trust established under section 
867 of the Probate Code is a court-ordered trust 
created for a ward or an incapacitated person.  
The court must find that such a trust is in the 
ward's or incapacitated person's best interests.  
Such a trust generally eliminates the need for a 
guardian of the ward's estate and permits the 
ward's property to be managed without applica
tion to the court for approval of discretionary 
distributions, payment of expenses, and other 
day-to-day administrative actions. Tex. Prob.  
Code 867.  

Although a section 867 management trust may 
be created for an incapacitated person who has 
no guardian, the following practice notes discuss 
creation of such trusts in the context of an exist
ing guardianship.

9.22 Termination of Guardianship

If all the assets of the guardianship estate are 
transferred to a section 867 trust, the guardian 
terminates the guardianship estate in the same 
way that a guardianship terminates at the death 
of the ward or the removal of the ward's 
disabilities-by filing a final account, an appli
cation and order to discharge the guardian and 
terminate the guardianship, a waiver of notice of 
the final account, a receipt from the recipient of 
assets, and other appropriate documents. See 
chapter 14 in this manual.  

After the section 867 trust is created, the court 
may discharge the guardian of the estate only if 
the guardian of the ward's person remains and 
the court determines that the discharge is in the 
ward's best interests. Tex. Prob. Code 868A.
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9.23 9.23:3 Trustee

Texas Probate Code sections 867 through 873 

specify important technical requirements for 

management trusts.

9.23:1 Applicant

If there is an existing guardianship, the guardian 
of the ward's estate, the guardian of the ward's 
person, the guardian of both the ward's estate 
and his person, or the ward's attorney ad litem or 

guardian ad litem may apply to the court in 

which the guardianship is pending to create a 
trust under section 867 of the Texas Probate 
Code. Tex. Prob. Code 867(a-1), (b).  

9.23:2 Court; Hearing; Order 

The application for creation of a section 867 
trust for a ward must be filed in the court in 

which the guardianship is pending. If the guard

ian of the person and the guardian of the estate 

are in agreement, both may join in the applica

tion. If one person is serving as guardian of both 

the person and estate, that person should file the 

application in both capacities. See forms 9-9 and 

9-10 in this chapter.  

The statute does not require a hearing on the 
application; however, the judge may decide a 

hearing is appropriate, especially if there is any 

indication of disagreement among the interested 

parties or any question of whether the trust is in 

the ward's best interests. The judge also may 
appoint a guardian ad litem to assist the court in 

determining whether the trust would be in the 

ward's best interests.  

If the court agrees to waive the hearing, the 

order should state that the court is creating a sec

tion 867 management trust for the ward and 

direct the guardian to file the final account. See 

form 9-11.

If the value of the trust's principal is $50,000 or 

less and the court finds the appointment to be in 

the ward's best interests, the court may appoint a 

person other than a financial institution to serve 

as trustee of the trust. Tex. Prob. Code 867(c).  

If the value of the trust's principal is more than 

$50,000, the court may appoint a person other 

than a financial institution to serve as trustee 

only if the court finds that no financial institu

tion is willing to serve as trustee and that the 

appointment is in the ward's best interests. Tex.  

Prob. Code 867(d). Before making a finding 
that there are no financial institutions willing to 

serve, the court must check any lists of corporate 

fiduciaries located in the state that are main

tained at the office of the presiding judge of the 

statutory probate courts or at the principal office 

of the Texas Bankers Association. Tex. Prob.  

Code 867(e). In all other cases, the court must 

appoint a financial institution to serve as trustee 

of the trust. Tex. Prob. Code 867(b-5).  

9.23:4 Best Interest 

The establishment of a section 867 trust must be 

in the ward's best interests, and the court must 

make a finding to that effect. Tex. Prob. Code 

867(b). Section 867 does not define the term 

best interests or address factors the court may 

consider in determining best interests, so the 

attorney will have to describe these items based 

on the facts. For example, if the applicant seeks 

to establish a section 867 "special-needs" trust, 

the ward's best interests will be served by pre

serving the ward's Social Security or Medicaid 

eligibility. If the trust is not a special-needs trust, 

it is presumptively in the ward's best interests to 

save the court costs and legal fees associated 

with a regular guardianship and obtain the 

advantages of the professional management and 

broader investment options available to a corpo

rate trustee.
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Changing Established Guardianships

9.23:5 Sole Beneficiary 

The ward must be the sole beneficiary of a sec
tion 867 trust. Tex. Prob. Code 868(a)(1).  

9.23:6 Distribution Standard 

A section 867 trust must provide that the trustee 
may disburse as much principal or income as the 
trustee determines is necessary for the ward's 
health, education, support, and maintenance and 
that any income not distributed will be added to 
principal. Tex. Prob. Code 868(a)(2), (3). The 
statute also allows for distribution "for the 
health, education, support, or maintenance of...  
another person whom the ward ... is legally 
obligated to support." Tex. Prob. Code 868(b).  

Practice Pointer: If the attorney wants the 
trust to qualify as a special-needs trust so that 
the ward's Social Security or Medicaid eligibil
ity will be preserved, the trust must not permit 
distributions for the ward's basic health, educa
tion, maintenance, and support but only for the 
ward's special needs not covered by Social.  
Security insurance or other governmental pro
grams. Similarly, no distributions should be per
mitted for the benefit of others whom the ward 
is legally obligated to support. In particular, 
such a provision should not be included in a 
trust for a minor beneficiary. The parents have a 
legal.obligation to support the minor ward; the 
minor ward does not have a legal obligation to 
support the parents. Tex. Prob. Code 868(d).  
See section 9.24:1 below.  

9.23:7 Bond 

If the trustee is a corporate fiduciary, the trustee 
of a section 867 trust serves without bond. Tex.  
Prob. Code 868(a)(4). A person other than a 
corporate fiduciary serving as trustee must file a 
bond with the county clerk in an amount equal 
'to the value of the trust's principal plus the pro
jected annual income-and with the conditions

the court determines are necessary. Tex. Prob.  
Code 868B.  

9.23:8 Trustee's Compensation 

Subject to the court's approval, the trustee of a 
section 867 trust may receive reasonable com

pensation from the trust estate determined, paid, 
reduced, and eliminated in the same manner as 

compensation of a guardian under section 665 of 
the Probate Code. Tex. Prob. Code 868(a)(5).  
See forms 9-23 and 9-24 in this chapter. Section 

665 permits the guardian of an estate a fee of 5 
percent of the estate's gross income and 5 per
cent of all money paid out on a finding that the 
guardian has prudently managed'the estate. Tex.  
Prob. Code 665(b). There are exceptions to the 
5 percent-rule, allowing for the trustee's com
pensation to be either increased or reduced. See 
Tex. Prob. Code 665(b)-(g).  

Many courts, however, permit compensation in 
accordance with the trustee'sregular fee sched
ule. If the court permits compensation in accor
dance with the trustee's fee schedule, the 
schedule should be attached to the application to 
create the trust, and the applicant should seek 
the court's approval for trustee compensation 
based on the trustee's regular fee schedule.  

9.23:9 Successor Trustee 

The court may appoint a successor trustee of a 
section 867 trust if the trustee resigns, becomes 
ineligible, or is removed. Tex. Prob. Code 

869A. See forms 9-14 through 9-16 in this 
chapter.  

9.23:10 Liability 

The guardian of the person or estate is not liable 
for the acts or omissions of the trustee of a sec
tion 867 trust. Tex. Prob. Code 872. A provi
sion of the trust that relieves a trustee from a 
duty, responsibility, or liability is enforceable 
only if the provision is limited to specific facts
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Changing Established Guardianships

and circumstances unique to the property of the 

trust and is not applicable generally to the trust, 

and the court creating or modifying the trust 

makes a specific finding by clear and convinc

ing evidence that the provision is in the best 

interest of the trust beneficiaries. Tex. Prob.  

Code 868(c).  

9.23:11 Amending Trust 

The court may amend, modify, or revoke a sec

tion 867 trust at any time before the trust termi

nates, but the ward or the guardian of the ward's 

estate may not revoke the trust. Tex. Prob. Code 

869. When creating or modifying a section 

867 trust, the court may omit or modify terms 

required by Code section 868(a)(2), which man

dates distributions for the ward's health, educa

tion, maintenance, and support, only if the court 

determines that modification or omission is nec

essary and appropriate for the ward to receive 

public benefits or assistance under a state or fed

eral program not otherwise available to the ward 

and that it is in the ward's best interests. Tex.  

Prob. Code 868(d). See forms 9-17 and 9-18 in 
this chapter.  

9.23:12 Termination 

If the ward is a minor, a section 867 trust termi

nates on the death of the ward or on the ward's 

eighteenth birthday, whichever is earlier, or on a 

date selected by the court that is not later than 

the ward's twenty-fifth birthday. Tex. Prob.  

Code 870. Some courts will not permit a sec

tion 867 trust to extend beyond the ward's eigh

teenth birthday, assuming the ward is not 

otherwise incapacitated. If the applicant wants 

the trust to extend beyond the ward's eighteenth 

birthday, the applicant should check with the 

court in which the guardianship is pending. If 

the ward is not a minor, the trust terminates on 

the date the court determines that continuing the

trust is no longer in the ward's best interests, 

subject to Probate Code section 868C(b), or on 

the death of the ward. Tex. Prob. Code 870(b).  

9.23:13 Annual Account 

The trustee of a section 867 trust must prepare 

an annual account and file it with the court. The 

requirements are the same as those for guardians 

under the Probate Code, and the annual account 

is subject to court review in the same manner as 

an annual account prepared by a guardian. The 

trustee must provide a copy of the annual 

account to the guardian of the ward's estate or 

person. Tex. Prob. Code 871. See forms 9-12 

and 9-13 in this chapter.  

9.23:14 Final Account 

On termination of a section 867 trust, the trustee 

must prepare a final account in the same manner 

as a guardian under section 749 and, after court 

approval, must distribute the remaining trust 

assets to the ward when the trust terminates on 

its own terms, to the successor trustee, or to the 

personal representative of the deceased ward's 

estate. Tex. Prob. Code 873. See forms 9-19 

and 9-20 in this chapter.  

9.23:15 Application and Order to 
Discharge 

After the order approving the final account is 

signed and entered, the trustee of a section 867 
trust must deliver any property remaining in the 

trust to the former ward, a successor trustee, or 

the representative of the deceased ward's estate.  

Tex. Prob. Code 873. The trustee should 

obtain a receipt from the person or entity to 

whom the property was delivered and file it with 

the court along with the application and order to 

discharge the trustee. See forms 9-21 and 9-22 
in this chapter.
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9.24 Other Issues

9.24:1 Parents' Duty to Support 
Child 

If the beneficiary of a section 867 trust is a 
minor, the parents still have a duty to support the 
child, the existence of a trust notwithstanding.  
Section 777 of the Probate Code provides that a 
parent who is the guardian of a ward may not 
use income or corpus from the ward's estate for 
the ward's support, education, or maintenance 
unless the guardian presents clear and convinc
ing evidence that the parents are unable to sup
port the ward without unreasonable hardship.  
Tex. Prob. Code 777.

9.24:2 Taxes 

Section 867 trusts are considered grantor trusts 
under Internal Revenue Code sections 671-678.  
Taxes due and the costs of preparation of tax 
returns may come out of trust proceeds. Income 
is taxable to the beneficiary. The trustee should 
be certain the appropriate tax returns are filed.  
-See 26 U.S.C. 671-678.  

9.24:3 Interstate Guardianships 

For instances in which a guardianship exists in 
another state and the ward has been moved to 
this state, it may be advisable to transfer the 

guardianship of the person to Texas and allow 
pending matters in the guardianship in the other 
state to be resolved before the remnant of the 
guardianship is transferred. See Tex. Prob. Code 

892.
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Application to Modify Guardianship

Form 9-1 

The ward or any person interested in the ward's welfare may petition the court for an order of modifi
cation. Tex. Prob. Code 694A(a). See section 694B for the application's required contents.  

[Caption. See 3 of the Introduction in this manual.] 

Application to Modify Guardianship 

[[Name of ward], Ward, an incapacitated person/[name of applicant], Applicant, the 

[relationship] of [name of ward]], files this Application to Modify Guardianship and shows the 

following in support: 

Ward is an adult [male/female], born [date of birth], who resides at [address, city, state] 

[include if Ward is not the applicant: and may be served with citation at [address, city, state]].  

Ward's estate is described in the inventory of the estate on file and approved by this Court on 

[date]. [Include if applicable: In addition Ward's estate is entitled to [compensation/a pension/ 

insurance proceeds/an allowance].] 

If the guardian of the estate is not also the guardian of the per
son, repeat the following for each.  

On [date] the Court appointed [name of guardian], Guardian, as guardian of the 

[person/estate/person and estate] of [name of ward], an incapacitated person. Guardian resides 

at [address, city, state]. The guardianship has proceeded as a partial guardianship with Guard

ian exercising only limited rights and powers over [Ward/Ward's estate/Ward and Ward's 

estate] for [time period, e.g., two years]. Ward's condition has now changed to the extent that 

Guardian's rights, powers, and duties need to be expanded in order to protect [Ward/Ward's 

estate/Ward and Ward's estate]. Guardian is seeking a full guardianship over [Ward/Ward's 

estate/Ward and Ward's estate].

0 STATE BAR OF TEXAS 9-1-1
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Application to Modify Guardianship

A [letter/certificate] from Ward's attending physician dated [date] is attached as 

Exhibit [exhibit number/letter]. Based on the present findings of Ward's physician, a need 

exists in conformity with sections 602, 672, 694A(a)(2), and 743(b)(13) of the Texas Probate 

Code for the Court to expand Guardian's rights, powers, and duties to those of a full guardian

ship over Ward, as Ward can no longer exercise independent judgment and control over [his/ 

her] [person/estate/person or estate]. As a result of this change in condition, the Court is 

requested to modify the existing letters of guardianship issued to [name of guardian] as guard

ian of the [person/estate/person and estate] and to permit Guardian to exercise full rights, 

powers, and duties over [Ward/Ward's estate/Ward and Ward's estate].  

The Court is further requested to restrict Ward from exercising any right or power over 

[[himself/herself]/[his/her] estate/[himself/herself] and [his/her] estate]] as Ward is no longer 

able to maintain [his/her] [person/estate/person and estate] due to the deterioration in Ward's 

[mental/[and] physical] condition.  

Applicant prays that the order appointing guardian of the [person/estate/person and 

estate] of [name of ward], an incapacitated person, be modified under section 694A(a)(2) of 

the Texas Probate Code and that the rights, powers, and duties of Guardian, as specified in the 

order of appointment signed on [date] and in the letters of guardianship issued, be revised to 

find that Ward is now totally incapacitated and totally incapable of maintaining [his/her] 

[person/estate/person and estate].  

Include the following if the ward is 60 years old or older.  

Notice will be given to: [list names, addresses, and relationships of the ward's spouse, 

siblings, and children, if any, if known to applicant. If there is no known spouse, sibling, or 

child, list next of kin.] 

Continue with the following.
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Applicant prays that new letters of guardianship issue, granting Guardian full powers 

under the Texas Probate Code as guardian of the [person/estate/person and estate] of [name of 

ward], an incapacitated person, that Ward have no powers and rights over [his/her] [person/ 

estate/person or estate], and for all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Attach exhibit(s).  

Affidavit 

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi

ant], who swore on oath that the following facts are true: 

"My name is [name of affiant].  

"I am the applicant in the foregoing Application to Modify Guardianship. I have per

sonal knowledge of the allegations and facts stated in it, and they are true, complete, and cor

rect." 

[Name of affiant] 

Affiant 

SIGNED under oath before me on
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Notary Public, State of Texas
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Order Modifying Guardianship from Partial Incapacity to Total Incapacity

Form 9-2 

[Caption. See 3 of the Introduction in this manual.] 

Order Modifying Guardianship from Partial Incapacity 
to Total Incapacity 

On [date] the Court considered the Application to Modify Guardianship filed by [name 

of applicant] and the order appointing [name of guardian], Guardian, as guardian of the 

[person/estate/person and estate] of [name of ward], Ward, an incapacitated person. [Guardian 

appeared in person and through [his/her] attorney/Ward appeared [in person and] through 

[his/her] [attorney/guardian/attorney and guardian] ad litem]. [After hearing evidence and 

arguments from counsel/After considering the evidence], the Court finds by a preponderance 

of the evidence as required by section 694E of the Texas Probate Code that Ward's condition 

has deteriorated to such an extent that Ward no longer should be permitted to exercise any 

rights and powers and is no longer partially incapacitated, that Guardian should be given full 

powers over [Ward/Ward's estate/Ward and [his/her] estate], and that the application should 

be granted.  

IT IS ORDERED that the order appointing guardian of the [person/estate/person and 

estate] dated [date] be modified to reflect that [name of ward] is now totally incapacitated and 

totally incapable of maintaining [his/her] [person/estate/person and estate] and that this guard

ianship should now be considered a full guardianship, and that [name of guardian] have full 

rights, duties, and powers over [[name of ward]/[name of ward]'s estate/[name of ward] and 

[his/her] estate].  

IT IS FURTHER ORDERED that all previously issued letters in the possession of 

[name of guardian] be returned to the clerk of this Court for cancellation and that all other out

standing letters are hereby canceled, that the clerk of this Court issue new letters of guardian

ship that specifically state that [name of ward] is totally incapacitated and totally incapable of
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Order Modifying Guardianship from Partial Incapacity to Total Incapacity

maintaining [his/her] [person/estate/person and estate], and that [name of guardian] has full 

rights, powers, and duties as the guardian of the [person/estate/person and estate] of [name of 

ward], an incapacitated person.  

IT IS FURTHER ORDERED that the term of this guardianship be modified to reflect 

that this guardianship continue until [name of ward] is restored or has died or this Court deter

mines that this guardianship should be terminated.  

Include the following if applicable.  

IT IS FURTHER ORDERED that the fees of [name of attorney ad litem], as attorney ad 

litem, in the amount of $[amount] in this proceeding are approved and ordered paid and that 

[name of attorney ad litem] is hereby discharged as attorney ad litem.  

And/Or 

IT IS FURTHER ORDERED that the fees of [name of guardian ad litern], as guardian 

ad litem, in the amount of $[amount] in this proceeding are approved and ordered paid and 

that [name of guardian ad litem] is hereby discharged as guardian ad litem.  

And/Or 

IT IS FURTHER ORDERED that the fees of [name of appointee], as [type of appoin

tee], in the amount of $[amount] in this proceeding are approved and ordered paid.  

And/Or 

IT IS FURTHER ORDERED that all fees and expenses of this proceeding are hereby 

taxed as costs herein and that [name of guardian], as guardian of the estate of [name of ward], 

is ordered to pay such fees and expenses out of the guardianship estate.  

Continue with the following.
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SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]
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Application for Partial Restoration of Ward

Form 9-3 

[Caption. See 3 of the Introduction in this manual.] 

Application for Partial Restoration of Ward 

This Application for Partial Restoration of Ward is filed under section 694A of the 

Texas Probate Code by [name of applicant], Applicant. Applicant is [the ward/a party inter

ested in the ward].  

[Name of ward], Ward, is an adult [male/female], born [date of birth], who resides at 

[address, city, state] [include if the ward is not the applicant: and may be served with citation 

at [address, city, state]]. Ward's estate is described in the inventory of the estate on file and 

approved by this Court on [date]. [Include if applicable: In addition, Ward's estate is entitled 

to [compensation/a pension/insurance proceeds/an allowance].] 

If the guardian of the estate is not also the guardian of the per
son, repeat the following paragraph for each.  

On [date] the Court appointed [name of guardian], Guardian, as guardian of the 

[person/estate/person and estate] of [name of ward], an incapacitated person. Guardian resides 

at [address, city, state].  

The following paragraphs are examples.  

On [date], Guardian filed [his/her] annual report on location, condition, and well-being 

of Ward. A copy of that report is attached as Exhibit [exhibit number/letter] and is incorpo

rated by this reference for all purposes. [State facts from the report that support this applica

tion.] 

On [date], [name of court visitor] filed a court visitor program summary report with the 

Court detailing [his/her] visit with Ward. A copy of that report is attached as Exhibit [exhibit
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Application for Partial Restoration of Ward

number/letter] and is incorporated by this reference for all purposes. [State facts from the 

report that support this application.] 

On [date], Guardian filed [his/her] most recent annual report on the location, condition, 

and well-being of Ward, a copy of which is attached as Exhibit [exhibit number/letter] and is 

incorporated by this reference for all purposes. [State facts from the report that support this 

application.] 

Ward's progress is further documented in a [letter/certificate] dated [date] from [name 

of physician]. A copy of the physician's [letter/certificate] is attached as Exhibit [exhibit 

number/letter] and is incorporated by this reference for all purposes. [State facts from the letter 

or certificate that support this application.] 

Since Guardian's appointment, Ward has regained sufficient mental capacity to do 

some, but not all, of the tasks necessary to care for [himself/herself] and to manage [his/her] 

property. Specifically, Ward has regained sufficient mental capacity in regard to the following 

activities: 

Select from among the following as applicable.  

a. the power to vote; 

b. the power to handle money up to $[amount] per week; 

c. the power to consent to routine medical and dental treatment, including non

invasive procedures, and psychiatric visits; 

d. the power to make arrangements to travel within the state of Texas without 

court approval (i) with a family member without Guardian's consent and (ii) 

with a companion with Guardian's consent; 

e. the power to enroll in public or private residential care facilities;
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f. the power to make decisions related to military service; 

g. the power to participate in the selection of residential placement; and 

h. the power to enroll in educational classes.  

Continue with the following.  

Ward currently has the capacity to perform the tasks commensurate with the powers 

listed above.  

Accordingly, Applicant requests the Court to partially restore Ward to the extent [he/ 

she] has regained sufficient mental capacity in regard to the activities listed above.  

Applicant prays that notice of this application be given as required by law, that the 

Court partially restore [name of ward] to the extent [he/she] has regained sufficient mental 

capacity in regard to the activities listed above, and for all further relief to which Applicant 

may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Attach exhibit(s).  

Affidavit 

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi

ant], who swore on oath that the following facts are true:
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"My name is [name of affiant].  

"I am the applicant in the foregoing Application for Partial Restoration of Ward. I have 

personal knowledge of the allegations and facts stated in it, and they are true, complete, and 

correct."

[Name of affiant] 

Affiant

SIGNED under oath before me on

Notary Public, State of Texas
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Order for Partial Restoration of Ward

Form 9-4 

[Caption. See 3 of the Introduction in this manual.] 

Order for Partial Restoration of Ward 

On [date] the Court considered the Application for Partial Restoration of Ward filed by 

[name of applicant], [Ward/a party interested in [name of ward], Ward]. After considering the 

application, the Court finds by a preponderance of the evidence that it has subject matter juris

diction of this matter; it has jurisdiction and venue over the application; proper notice of the 

application has-been given; the current degree of Ward's incapacity warrants a modification 

of the guardianship; some of Ward's rights need to be restored; and the application is in all 

respects in order.  

[Name of applicant] has presented to the Court a [letter/certificate] by Ward's physi

cian, Dr. [name of physician], which generally describes the extent to which Ward has 

regained sufficient mental capacity and states that it is [his/her] opinion that Ward has 

regained sufficient mental capacity with regard to the activities described in the application.  

Include the following if applicable.  

Ward appeared and testified to [his/her] ability to understand the nature of the proceed

ings and that the powers being restored to [hini/her] are commensurate with [his/her] current 

abilities.  

Continue with the following.  

Ward has regained sufficient mental capacity to do some, but not all, of the tasks neces

sary to care for [himself/herself] and to manage [his/her] property.
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IT IS THEREFORE ORDERED that [name of ward] has regained sufficient mental 

capacity to do some, but not all, of the tasks necessary to care for [himself/herself] and to 

manage [his/her] property and, therefore, is partially restored with regard to

Select from arriong the following as applicable.  

a. the power to vote; 

b. the power to handle money up to $[amount] per week; 

c. the power to consent to routine medical and dental treatment, including non

invasive procedures, and psychiatric visits; 

d. the power to make arrangements to travel within the state of Texas without 

court approval (i) with a family member without [name of guardian]'s con

sent and (ii) with a companion with [name of guardian]'s consent; 

e. the power to enroll in public or private residential care facilities; 

f. the power to make decisions related to military service; 

g. the power to participate in the selection of residential placement; and 

h. the power to enroll in educational classes.  

Continue with the following.  

IT IS FURTHER ORDERED that [name of guardian], guardian of the [person/estate/ 

person and estate] of [name of ward], an incapacitated person, retain full authority over [name 

of ward]'s [person/estate/person and estate] with all of the duties, powers, and limitations that 

can be granted to a guardian of the [person/estate/person and estate] by the laws of Texas 

except the powers that have been restored to [name of ward], which are-

Select from the following as applicable.
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a. the power to vote; 

b. the power to handle money up to $[amount] per week; 

c. the power to consent to routine medical and dental treatment, including non

invasive procedures, and psychiatric visits; 

d. the power to make arrangements to travel within the state of Texas without 

court approval (i) with a family member without [name of guardian]'s con

sent and (ii) with a companion with [name of guardian]'s consent; 

e. the power to enroll in public or private residential care facilities; 

f. the power to make decisions related to military service; 

g. the power to participate in the selection of residential placement; and 

h. the power to enroll in educational classes.  

Continue with the following.  

IT IS FURTHER ORDERED that the clerk of this Court is hereby directed to reissue 

letters of permanent guardianship to [name of guardian], guardian of the [person/estate/person 

and estate] of [name of ward], an incapacitated person, specifying the specific powers, limita

tions, and duties of [name of guardian] with respect to [name of ward]'s care and management 

of [name of ward]'s property as stipulated by this Order.  

IT IS FURTHER ORDERED that [name of guardian]'s prior bond in the sum of 

$[amount] and oath of office remain in effect.  

IT IS FURTHER ORDERED that [name of guardian] is authorized to release to [name 

of ward] the sum of $[amount] per week out of the income and principal until further orders of 

this Court.
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SIGNED on__

JUDGE PRESIDING 

APPROVED AS TO FORM:

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Application for Leave to Resign as Guardian and for Appointment of Successor Guardian

Form 9-5 

Because the court has previously determined the ward's capacity in the original order of appointment, 
the application should seek an appointment of the same degree and should include this same determi
nation as a part of the finding of fact in the order approving the appointment of a successor guardian.  
The application should contain information concerning the specific limitations contained in the origi
nal order of appointment so that the court will be apprised of the ward's needs and the limitations to be 
placed on the successor guardian. The application should also detail the specific emergency conditions 
that make immediate appointment of a successor guardian necessary. The guardian's powers should 
not be expanded without compliance with the modification provisions of the Texas Probate Code.  

[Caption. See 3 of the Introduction in this manual.] 

Application for Leave to Resign as Guardian and for Appointment 
of Successor Guardian 

[Name of applicant], Applicant, guardian of the [person/estate/person and estate] of 

[name of ward], Ward, an incapacitated person, files this Application for Leave to Resign as 

Guardian and for Appointment of Successor Guardian and requests the Court to appoint a suc

cessor guardian of the [person/estate/person and estate] of Ward. In support, Applicant shows 

the following: 

Applicant is the duly appointed, qualified, and acting guardian of the [person/estate/ 

person and estate] of Ward. Applicant needs to resign as guardian of the [person/estate/person 

and estate] and requests that the Court appoint [name of proposed successor guardian], 

Proposed Successor Guardian, as the successor guardian.  

Applicant believes that it is in the best interests of Ward to have Proposed Successor 

Guardian appointed as the successor guardian. It is no longer necessary for Applicant to serve 

as guardian because Ward's needs can be more adequately and economically served by Pro

posed Successor Guardian.  

Ward is [a minor/an adult] [male/female] who is [number] years old, born [date of 

birth]. Ward currently resides at [address, city, county] County, Texas. Ward has previously
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been served with citation. Additional service of notice will be made as directed by the Court 

pursuant to section 695A(c) of the Texas Probate Code.  

On [date] this Court appointed Applicant as the permanent guardian of the [person/ 

estate/person and estate] of Ward. Applicant wishes to resign as guardian.  

Proposed Successor Guardian resides at [address, city, county] County, Texas. Pro

posed Successor Guardian is [related to Ward in the capacity of [relationship]/not related to 

Ward]. Proposed Successor Guardian desires to be appointed as the guardian of the [person/ 

estate/person and estate] of Ward. Proposed Successor Guardian is eligible to receive letters 

of guardianship and is entitled to be appointed.  

This Court has venue over these proceedings because the original guardianship was 

filed and created in this Court.  

Ward is a person who is incapacitated to care for [himself/herself] and to manage [his/ 

her] property and financial affairs. There exists an immediate need for the appointment of a 

successor guardian to provide for the ongoing needs for the care and attention of Ward and 

Ward's estate for the following reasons: [specify].  

The requested term of this guardianship is for [specify, e.g., such time as Ward's physi

cal or medical condition necessitates the continuation of this guardianship].  

The nature and degree of Ward's continuing incapacity is as follows: [specify].  

Include this paragraph only if the original order restricted the 
guardian or the ward to specific areas of authority or limitation.  

The specific areas of protection and assistance being requested are as follows: 

[specify].

Continue with the following.

STATE BAR OF TEXAS
9-5-2



Application for Leave to Resign as Guardian and for Appointment of Successor Guardian

The limitations that are requested to be imposed on Ward are as follows: [specify].  

Applicant prays that [his/her] resignation be accepted and that [name of proposed suc

cessor guardian] be appointed successor guardian of the [person/estate/person and estate] of 

[name of ward], an incapacitated person, that the Court order the clerk of this Court to issue 

letters of guardianship to Proposed Successor Guardian on [his/her] qualification as required 

by law, and for all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Applicant 

[Name] 
Proposed Successor Guardian 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].
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List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]
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Form 9-6 

The application should contain a statement that sets out the specific emergency conditions that make 
the immediate appointment of a successor guardian necessary. Because the court has previously deter
mined the ward's capacity in the original order of appointment, the application should seek an appoint
ment of the same degree and should include this same determination as a part of the finding of fact in 
the order approving the appointment of a successor guardian.  

[Caption. See 3 of the Introduction in this manual.] 

Application to Appoint Successor Guardian 

[Name of applicant], Applicant, the [relationship] of [name of ward], Ward, an incapac

itated person, files this Application to Appoint Successor Guardian and requests the Court to 

appoint a successor guardian of the [person/estate/person and estate] of Ward. In support, 

Applicant shows the following: 

Ward is [a minor/an adult] [male/female] who is [number] years old, born [date of 

birth]. Ward currently resides at [address, city, county] County, Texas. Ward has previously 

been served with citation. Additional service of notice will be made as directed by the Court 

pursuant to section 695A(c) of the Texas Probate Code.  

[Name of guardian], Guardian, was appointed guardian of the [person/estate/person and 

estate] of Ward by the Court on [date]. Guardian [is now deceased, having died on [date]/ 

resigned on [date]].  

Include the following if applicable.  

A copy of Guardian's [death certificate/resignation] is attached as Exhibit [exhibit num

ber/letter].  

Continue with the following.
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[Name of proposed successor guardian], Proposed Successor Guardian, resides at 

[address, city, county] County, Texas. Proposed Successor Guardian is [related to Ward in the 

capacity of [relationship]/not related to Ward]. Proposed Successor Guardian desires to be 

appointed as the guardian of the [person/estate/person and estate] of Ward. Proposed Succes

sor Guardian is eligible to receive letters of guardianship and is entitled to be appointed.  

This Court has venue over these proceedings because the original guardianship was 

filed and created in this Court.  

Ward is a person who is incapacitated to care for [himself/herself] and to manage [his/ 

her] property and financial affairs and is without a legal guardian of [his/her] person and of 

[his/her] estate. There exists an immediate need for the appointment of a successor guardian to 

provide for the ongoing needs for the care and attention of [Ward/Ward's estate/Ward and 

Ward's estate] for the following reasons: [specify].  

The requested term of this guardianship is [specify, e.g., for such time as Ward's physi

cal or medical condition necessitates the continuation of this guardianship].  

The nature and degree of Ward's incapacity is as follows: [specify].  

Include the following if the original order of appointment 
restricted the rights and duties of the guardian or the ward.  

The specific areas of protection and assistance being requested are as follows: [spec

ify]. The limitations that are requested to be imposed on Ward are as follows: [specify].  

Continue with the following.  

Applicant prays that [name of proposed successor guardian] be appointed successor 

guardian of the [person/estate/person and estate] of [name of ward], an incapacitated person, 

that the Court order the clerk of this Court to issue letters of guardianship to Proposed Succes-
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sor Guardian on [his/her] qualification as required by law, and for all further relief to which 

Applicant may be entitled.  

Respectfully submitted,

[Name] 

Applicant 

[Name] 
Proposed Successor Guardian 

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]

STATE BAR OF TEXAS
9-6-3

4

Form 9-6



[Reserved]

STATE BAR OF TEXAS9-6-4



Application for Appointment of Successor Guardian of Person

Form 9-7 

[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Successor Guardian of Person 

[Name of applicant], Applicant, files this Application for Appointment of Successor 

Guardian of Person and would show the Court as follows: 

Applicant is [name of ward]'s [describe relationship] and resides at [address, city, 

county] County, Texas. Applicant is a person interested in [name of ward]'s welfare and is 

qualified to serve as guardian of the person. [Name of ward], Ward, an incapacitated person, 

resides at and may be served with citation of this application at [address, city, county] County, 

Texas.  

[Name of guardian] is currently serving as guardian of the person, and [he/she] may be 

served with this application at [address, city, county] County, Texas.  

This application is brought pursuant to section 759(b) of the Texas Probate Code.  

Applicant has a prior right to serve as guardian of the person. [Describe circumstances giving 

rise to the application. The following is an example: When this guardianship was initially 

opened, Applicant was a minor. Unfortunately, Ward's condition has deteriorated to such a 

degree that [he/she] has little recognition of [his/her] surroundings. Applicant believes it 

would be in the best interest of the Ward, now that Applicant has reached majority, to have a 

family member caring for and overseeing Ward's personal decisions. Applicant is in a posi

tion to monitor Ward's care and would prefer to have family members making the decisions 

concerning Ward's care rather than to have a nonrelative making these decisions. Applicant 

believes [his/her] appointment as guardian of the person is in the best interest of Ward.]
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Applicant brings this application in good faith and with just cause and requests that 

[his/her] attorney's fees and expenses be paid from Ward's estate.  

[Name of applicant] respectfully requests that notice be given as required by law; that, 

pursuant to section 759(b) of the Texas Probate Code, [name of guardian] be removed as 

guardian of the person and Applicant be appointed successor guardian of the person; and for 

all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney]
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Form 9-8 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Successor Guardian 

On [date] the Court considered the application of [name of applicant] to appoint a suc

cessor guardian of the [person/estate/person and estate] of [name of ward], Ward, an incapaci

tated person. The Court has reviewed the application and the documents filed with it and finds 

that an immediate need exists for the appointment of a successor guardian of the [person/ 

estate/person and estate] of Ward. The Court finds that the allegations contained in the motion 

appear to be true and that notice and citation [is not required/has been given in the manner and 

for the length of time required by law]. The Court makes the following specific findings of 

fact and conclusions of law based on a preponderance of the evidence: 

Ward has previously been found by this Court to be an incapacitated person.  

Modify the paragraph below if the successor guardian of the 
person and of the estate are different persons to reflect the 
names and capacities of each.  

A continued need exists for a guardian of the [person/estate/person and estate] of Ward, 

and it is in Ward's best interests that [name of proposed successor guardian] be appointed as 

successor guardian of Ward's [person/estate/person and estate].  

[Ward's rights/Ward's property/Ward's rights and property] will be protected by the 

appointment of a successor guardian.  

The Court makes the following specific findings of fact and conclusions of law based 

on a preponder4lce of the evidence: 

1. The Court has venue under section 610 of the Texas Probate Code, as well as sub

ject matter jurisdiction.
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Modify the paragraph below if the successor guardian of the 
person and of the estate are different persons to reflect the 
names and capacities of each.  

2. [Name of proposed successor guardian] is not ineligible by law to serve as succes

sor guardian of the [person/estate/person and estate] of Ward.  

Select one of the following.  

3. Ward is totally without capacity as provided by section 693(a) of the Texas Pro

bate Code to [care for [himself/herself]/manage [his/her] property/care for [himself/herself] 

and manage [his/her] property].  

Or 

3. Ward lacks the capacity to do some, but not all, of the tasks necessary to [care for 

himself/herself]/manage [his/her] property/care for [himself/herself] and manage [his/her] 

property].  

Include the following if the appointment of an appraiser is not 
required at the initial hearing.  

4. There does not currently exist a need for the appointment of an appraiser for 

Ward's estate and an appraiser is waived at this time subject to further orders of this Court.  

Continue with the following.  

IT IS THEREFORE ORDERED that [name of proposed successor guardian] is 

appointed as the successor guardian of the [person/estate/person and estate] of [name of ward], 

an incapacitated person.  

Select one of the following.  

[Name of ward] is found to be incapacitated and lacks the necessary capacity to [care for 

[himself/herself]/manage [his/her] property/care for [himself/herself] and manage [his/her] 

property] as a reasonably prudent person would do, and a full guardianship of the [person/
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estate/person and estate] is hereby granted with all of the rights, duties, and powers granted to 

a successor guardian by law. [Name of ward] is declared fully incapacitated without the 

authority to exercise any rights or powers over [[himself/herself]/[his/her] estate/[himself/ 

herself] and [his/her] estate].  

Or 

[Name of ward] is found to be partially incapacitated and lacks some capacity; therefore 

[name of proposed successor guardian] is permitted to exercise only certain rights, duties, 

and powers over the [person/estate/person and estate] of Ward, and [name of proposed suc

cessor guardian] is restricted in performing only those acts specifically provided for in this 

order.  

[Name of proposed successor guardian] is granted only those powers and authority that 

are specifically provided as follows: [specify].  

[Name of proposed successor guardian] is not permitted to perform those acts that are 

specifically provided as follows: [specify].  

Continue with the following.  

IT IS FURTHER ORDERED that the bond of [name of proposed successor guardian] 

as successor guardian of the [person/estate/person and estate] of [name of ward], an incapaci

tated person, is set at $[amount] and that letters of successor guardianship are to be issued by 

the clerk of this Court on the qualification of [name of proposed successor guardian] in the 

form and manner required by law.  

Include the following if applicable.  

[Name of appraiser] is appointed to appraise the assets of the estate of [name of ward], 

an incapacitated person.
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Include the following only if it is determined that the ward's 
income will not be adequate to provide for the maintenance 
and expenses of the ward before the hearing.  

[Name of proposed successor guardian] as successor guardian is authorized to expend 

from the corpus of the estate of [name of ward], an incapacitated person, the sum of $[amount] 

per month for a period not to exceed twelve months from the date of this Order until [date] 

and subject to further orders of this Court.  

Continue with the following.  

IT IS FURTHER ORDERED that 

Select one of the following.  

[name of prior guardian]'s resignation is accepted and [he/she] is ordered to file a final 

account of [his/her] actions as guardian not later than [date].  

Or 

[name of representative], as the legal representative of the deceased guardian's estate, is 

ordered to file a final account on behalf of the deceased guardian not later than [date].  

Select one of the following.  

[Name of prior guardian], the former guardian, is ordered to turn over to the successor 

guardian immediately on [his/her] qualification all assets of Ward's estate or to be received by 

Ward's estate.  

Or 

[Name of representative], the representative of the deceased guardian's estate, is 

ordered to turn over to the successor guardian immediately on [his/her] qualification any and 

all assets of Ward's estate in [his/her] possession.  

Continue with the following.
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SIGNED on

JUDGE PRESIDING 

APPROVED AS TO FORM:

[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]

Include the following if applicable.

[Name] 
Attorney Ad Litem 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]
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Application to Create Management Trust for Benefit of [name of ward]

Form 9-9 

[Caption. See 3 of the Introduction in this manual.] 

Application to Create Management Trust for 
Benefit of [name of ward] 

[Name of guardian], Applicant, guardian of the estate of [name of ward], files this 

Application to Create Management Trust for Benefit of Ward under section 867 of the Texas 

Probate Code and shows the following in support: 

Describe the source of the trust estate. The following is an 
example.  

The [designation] Court of [county] County, Texas, is about to enter a judgment in 

Cause No. [number], styled "[style of case]," in which [name of ward], Ward, will be awarded 

the sum of $[amount].  

Continue with the following.  

Applicant is the guardian of the estate of Ward. Applicant believes that it would be in 

the best interests of Ward if the money awarded were held in a management trust for the ben

efit of Ward according to section 867 of the Texas Probate Code.  

Applicant has requested that [name of proposed trustee], Proposed Trustee, of [city], 

Texas, be permitted to act as trustee of this trust if the Court agrees that such a trust should be 

created. Applicant understands that Proposed Trustee has agreed to act as trustee. Proposed 

Trustee is a trust company having trust powers in the state of Texas and is therefore qualified 

to serve as trustee of a trust created according to section 867 of the Texas Probate Code.  

Applicant and Proposed Trustee have agreed on the terms of a proposed trust agreement 

that complies with the provisions of sections 867 through 873 of the Texas Probate Code and 

that accompanies this application as Exhibit [exhibit number/letter].
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Applicant prays that the Court create a management trust for the benefit of Ward under 

the terms of section 867 of the Texas Probate Code, that Proposed Trustee be appointed the 

trustee of the trust, and that approval be given for the payment from the trust of reasonable 

fees to Proposed Trustee for its services as trustee under the terms of the trust agreement, 

which accompanies this application. Applicant prays for all further relief to which Applicant 

may be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Attach exhibit(s).
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Form 9-10 

[Caption. See 3 of the Introduction in this manual.] 

Management Trust 

This agreement establishes the terms of a management trust created for the benefit of 

[name of beneficiary], Beneficiary, in accordance with the order of the [designation] Court of 

[county] County, Texas, under the authority of section 867 of the Texas Probate Code.  

1. Trustee. The trustee of the trust will be [name of trustee], Trustee. Trustee's 

address is [address, city, county] County, Texas. On receipt of the funds constituting the cor

pus of the Trust, Trustee's duties will begin in accordance with the terms of the trust. No bond 

or other security is required of Trustee or any successor trustee. However, Trustee currently 

maintains a financial institution bond in the amount of $[amount]. Trustee hereby agrees to 

maintain that bond or a similar bond subject to the reasonable commercial availability of such 

bonds. Trustee agrees to notify the Court within five days of learning that a bond is no longer 

available.  

2. Beneficiary. The sole beneficiary of the trust is Beneficiary, who was born on 

[date of birth]. Beneficiary currently resides at [address, city, county] County, Texas.  

3. Trust Estate. The trust will be funded with cash in the sum of $[amount] 

[describe funding, e.g., , which will be awarded to the trust on behalf of Beneficiary as a result 

of a judgment in Cause No. [number], styled "[style of case]," in the [designation] Court of 

[county] County, Texas]. This money will constitute the initial principal of the trust, which, 

together with all other properties acquired by the trust and all income therefrom, will consti

tute the trust estate of the trust.
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Modify the following paragraph if the trust is to'be a "special 
needs" trust to include "special needs" provisions and to elimi
nate references to "health, education, support, or mainte
nance." See section 9.23:6.  

4. Distributions from the Trust. Trustee will pay to or apply for the benefit of Ben

eficiary such amounts out of the net income and principal (if income is insufficient) of the 

trust as are in the sole discretion of Trustee reasonably necessary to provide for the health, 

education, support, or maintenance of Beneficiary, subject to any applicable Texas Probate 

Code provisions. Any income not distributed will be added to the principal of the trust.  

In making any discretionary payments to Beneficiary, Trustee will consider (a) the 

standard of living to which Beneficiary was accustomed before the creation of the trust, (b) 

any known resources of Beneficiary, (c) the ability of any person who is legally obligated to 

support Beneficiary to do so, and (d) any present or future Texas Probate Code provisions 

governing the use and expenditure of funds held in management trusts.  

Trustee may make any distribution required or permitted under the trust, without the 

intervention of any guardian or other legal representative, in any of the following ways: (a) to 

the legal or natural guardian of Beneficiary or to any person who has physical custody of Ben

eficiary; (b) to any person furnishing care, education, support, or maintenance to Beneficiary; 

or (c) by using the distribution directly for the benefit of Beneficiary.  

No distribution from the trust may be made to or for the benefit of Beneficiary to satisfy 

any obligation if that obligation would otherwise be met from any federal or state assistance 

program if the trust had not been created. Trustee will not be responsible for making such a 

determination nor will Trustee be held liable for any distribution made in good faith that 

results in the loss of any federal or state assistance or for any distribution made pursuant to an 

order of any state agency requiring distribution for the benefit of Beneficiary.
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Trustee is specifically authorized to pay accounting fees for preparation of Benefi

ciary's personal income tax return and to pay any income tax owed by Beneficiary or the trust 

that is attributable to income generated by the trust.  

Note: If the beneficiary is a minor, the trust must terminate 
When the beneficiary is twenty-five years old. Tex. Prob. Code 

870(a). However, some courts will not permit a section 867 
trust to extend beyond the ward's eighteenth birthday.  

5. Termination. The trust will terminate when [Beneficiary turns [age]/the Court 

determines Beneficiary to be no longer incapacitated or on the death of Beneficiary]. On ter

mination, Trustee will pay all of the remaining trust estate of the Trust to Beneficiary, free of 

any further trust or, if Beneficiary is then deceased, to the personal representative of Benefi

ciary's estate.  

6. Revocability. This trust may not be amended, altered, or revoked by Beneficiary 

or any guardian or other legal representative of Beneficiary but remains subject to amend

ment, modification, or revocation by the Court at any time before the termination of the Trust.  

7. Spendthrift Provision. Before the actual receipt of any distribution of any por

tion of the trust estate by Beneficiary, no property (whether income or principal) of the trust 

will be subject to anticipation or assignment by Beneficiary or to attachment by or the inter

ference or control of any creditor or assignee of Beneficiary or be taken or reached by any 

legal or equitable process in satisfaction of any debt or liability of Beneficiary. Any attempted 

transfer or encumbrance of any interest in the trust estate by Beneficiary before its actual dis

tribution will be void. In addition to being applicable to Beneficiary, this paragraph also 

applies to anyone other than Beneficiary who may be entitled to any portion of the trust estate 

on termination of the trust.  

8. Trustee's Investment Authority. Trustee will invest the trust estate in accordance 

with the standards in chapter 113 of title nine of the Texas Property Code as amended or with
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any subsequent applicable law. Trustee may also invest all or any part of the trust estate in a 

common trust fund now or hereafter established by Trustee pursuant to the Texas Trust Code.  

The investments must be in federally insured, interest-bearing time or deposit accounts or 

obligations backed by the United States government or its agencies or instrumentalities or in 

mutual funds composed primarily of securities issued by the United States government or its 

agencies or instrumentalities and managed by investment management organizations having 

in excess of $10 billion in assets under management.  

9. Trustee's Compensation and Expenses. Trustee will be entitled to be paid a fair 

and reasonable compensation for its services out of the trust assets, either annually, quarterly, 

or monthly, at its option. Compensation will be in accordance with customary and prevailing 

charges for similar services charged by corporate fiduciaries in [city, county] County, Texas 

and in compliance with the existing guardianship compensation statutes. Trustee's compensa

tion will not exceed Trustee's then-published fee schedule. Trustee will be entitled to recover 

from the trust all reasonable expenses incurred by Trustee in administration of the trust.  

Trustee's initial fee and expense schedule has been attached to this trust agreement and 

approved by the Court at the inception of the trust, but the Court will review all trustee fees 

and expenses incurred and paid annually and will consider such paid fees in light of the then

prevailing charges for similar services by corporate fiduciaries in [city, county] County, 

Texas. The Court may, on its own motion or at the request of Trustee or any other party inter

ested in the welfare of Beneficiary, take any action it deems proper with respect to such fees 

and expenses.  

Trustee's fee schedule attached to this trust agreement constitutes the basis for 

Trustee's compensation, subject only to review by the Court on an annual basis.  

10. Administrative Provisions. In the administration of the trust, Trustee will be 

authorized and empowered-
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a. to exercise all the powers now or hereafter granted to trustees of express 

trusts by the Texas Trust Code or any corresponding statutes, except that in 

any instance in which the Texas Trust Code, the provisions applicable to 

management trusts created under the Texas Probate Code, or other statutory 

provision may conflict with the express provisions of this trust agreement, the 

provisions of this trust agreement will control; and 

b. to adjust, arbitrate, compromise, abandon, sue on, defend, or otherwise deal 

with and settle all claims in favor of or against the trust and to engage and 

retain attorneys or accountants at any time reasonably necessary to provide 

for the prudent management and preservation of the trust.  

11. Miscellaneous. The trust also will be held and administered under the following 

terms and conditions: 

a. The Trust will be governed in all respects by the laws of the state of Texas; 

jurisdiction and venue will lie in Texas in all matters involving the trust and 

those persons acting in connection with the trust.  

b. Trustee will keep account books for the trust and all transactions involving 

the Trust and will furnish Beneficiary, or the person having the care and cus

tody of Beneficiary if Beneficiary is then under a legal disability, statements 

at least quarterly showing receipts and disbursements of income and corpus 

of the trust and a list of assets held by the trust. Trustee will prepare and file 

with the Court regular annual accounts and, on the termination of the trust, a 

final account. All accounts will be prepared and filed in the same manner and 

form required of a guardian under chapter XIII of the Texas Probate Code.  

Trustee will provide copies of all accounts to any then-serving guardian of 

Beneficiary's person and any then-serving guardian of Beneficiary's estate.
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All accounts are subject to court review and approval in the same manner as 

provided in the Texas Probate Code. Trustee will not be responsible or liable 

to Beneficiary or any other person on account of any actions that Trustee may 

take or fail to take in Trustee's good-faith reliance on any order or proceeding 

of the Court.  

c. No person or entity dealing with Trustee under the trust will be obligated to 

see to the application of any money or property paid or delivered to Trustee, 

and no such person or entity will be obligated to inquire into the expediency 

or propriety of any transaction or the authority of Trustee to enter into and 

consummate any such transaction on terms Trustee may deem reasonably 

appropriate.  

d. Trustee may not resign as trustee of the trust, nor may another trustee be sub

stituted in place of Trustee, without receiving prior authority from the Court 

to do so. If the trusteeship should become vacant, or on Trustee's submission 

of an application to resign, the power to appoint a successor will be exercis

able by the Court alone.  

e. The headings in this trust agreement are for convenience only and do not 

define or limit the scope or intent of the provisions to which they refer.  

f. If any portion of this trust agreement is contrary to any applicable law or to 

the applicable rules and regulations of any authority regulating the activities 

of Trustee, the conflicting provision will be deemed deleted, and a provision 

as nearly alike in tenor, effect, and reading as will comply with such laws, 

rules, and regulations will be substituted in its place.
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12. Inception of the Trust. This trust becomes effective on the entry of the order to 

which this trust agreement is attached and the transfer of the above-described money to 

Trustee.  

SIGNED on [date].  

Trustee 
[Name and title of representative] 
[Name of entity] 

The form and content of this trust instrument are hereby approved.  

[Name of guardian] 
Guardian 

This instrument was acknowledged before me on [date] by [name of representative], as 

[capacity] of [name of trustee] as trustee, a state trust corporation, on behalf of the corpora

tion.

Notary Public, State of Texas

STATE BAR OF TEXAS

Form 9-10

9-10-7



[Reserved]

STATE BAR OF TEXAS9-10-8



Order Creating Management Trust for Benefit of [name of ward]

Form 9-11 

[Caption. See 3 of the Introduction in this manual.] 

Order Creating Management Trust for 
Benefit of [name of ward] 

On [date] the Court considered the application of [name of guardian], the guardian of 

the estate of [name of ward], Ward, requesting that the Court establish a management trust for 

Ward under section 867 of the Texas Probate Code. The Court considered the evidence pre

sented and the argument of counsel and reviewed the terms of the trust agreement attached to 

this Order as Exhibit [exhibit number/letter] and hereby finds that Ward is an incapacitated 

person; the trust is in the best interests of Ward and should be created under the authority of 

section 867 of the Texas Probate Code; [name of trustee], Trustee, the proposed trustee of the 

Trust, is a trust company having trust powers in Texas and therefore is qualified to serve as 

trustee of a trust created under section 867 of the Texas Probate Code; Trustee on receipt of 

the [include if applicable: settlement proceeds and other] assets of Ward's estate will assume 

the full responsibility, liability, and expense of making distributions, trust investments, and 

accounts for all trust assets and all receipts and disbursements of the trust; and Trustee should 

be allowed reasonable compensation for its services as trustee.  

Include the following if applicable.  

IT IS THEREFORE ORDERED that any funds awarded to [name of ward] by any judg

ment or order in Cause No. [number], styled "[style of case]," in the [designation] Court of 

[county] County, Texas, will be held in trust for the benefit of [name of ward], according to 

section 867 of the Texas Probate Code and the terms of the trust agreement.  

Continue with the following.
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Order Creating Management Trust for Benefit of namee of ward]

IT IS [FURTHER/THEREFORE] ORDERED that [name of trustee] of [city], Texas, is 

hereby appointed the trustee of the trust created by the trust agreement and, on acceptance by 

the trustee of the trust, all sums awarded to [name of ward] will be paid to [name of trustee] 

for the benefit of [name of ward].  

IT IS FURTHER ORDERED that [name of guardian] will prepare and file with this 

Court, for its review and approval, a final account as guardian of [name of ward]'s estate, and 

when the final account is approved, the guardianship of [name of ward]'s estate will be closed, 

but this cause will be retained on the Court's docket for compliance with the provisions of 

sections 867 through 873 of the Texas Probate Code, including annual accounts and trustee 

compensation, until closed by order of this Court.  

IT IS FURTHER ORDERED that approval is hereby granted to [name of trustee] to 

charge a fee for its trust services at the rates and in the manner provided in the fee schedule 

attached to the trust agreement, these being reasonable fees as provided under section 665 of 

the Texas Probate Code; however, these fees are subject to the annual review and approval of 

the Court.  

IT IS FURTHER ORDERED that [name of trustee] will prepare and file with this 

Court for its review and approval, an annual account of assets and transactions in the trust, 

with a copy of the annual account to be provided to the guardian of the person of [name of 

ward].  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS
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APPROVED AS TO FORM: 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Include if applicable.  

[Name] 

Attorney Ad Litem 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).
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First Annual Account of Trustee of Management Trust

Form 9-12 

[Caption. See 3 of the Introduction in this manual.] 

First Annual Account of Trustee of Management Trust 

[Name of trustee], Trustee, court-appointed trustee of the management trust created for 

the sole benefit of [name of beneficiary], Beneficiary, presents this verified First Annual 

Account of Trustee of Management Trust, from [date] through [date], pursuant to section 871 

of the Texas Probate Code.  

1. Guardianship Estate. [Name of guardian], Guardian, guardian of the estate of 

[name of ward], was appointed guardian of the estate on [date]. Guardian's final account was 

approved by this Court on [date].  

2. Trust Beneficiary. The trust beneficiary is [name of beneficiary]. [He/She] was 

born on [date of birth].  

3. The Trust. The trust was established by order of this Court dated [date]. It was 

funded with $[amount] from [describe source of funds, e.g., funds awarded to Beneficiary and 

held in various guardianship accounts belonging to the guardianship estate].  

4. Changes in Property of the Trust. No changes to the property of the trust 

occurred other than those listed in paragraph 11. of this account and more fully described in 

the statement of account activity, detailing all receipts and disbursements for the accounting 

period. The statement of account activity will be provided to the Court under separate cover.  

5. Claims Against the Trust. [There were no claims presented to Trustee during the 

accounting period./The following claim[s] [was/were] presented to Trustee during the 

accounting period and the following action[s] [was/were] taken: [list claims and actions 

taken].]
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6. Property of the Trust. All property belonging to the trust that came into the pos

session or knowledge of Trustee is listed in paragraph 11. of this account and is more fully 

described in the statement of account activity.  

7. Receipts. A list of all revenue and income received by Trustee for the benefit of 

Beneficiary during the period covered by the annual account is set out on the statement of 

account activity and summarized in paragraph 11. of this account.  

8. Disbursements. Disbursements made and expenses incurred on behalf of and for 

the benefit of Beneficiary are listed in paragraph 11. of this account and more fully described 

in the statement of account activity.  

9. Description ofProperty Being Administered. No property, other than cash assets 

and mutual funds that remain in the trust, is subject to the control and management of Trustee.  

A complete description of all assets subject to the control and management of Trustee appears 

on the schedule of assets, which is attached as Exhibit [exhibit number/letter] and incorporated 

by reference. Exhibit [exhibit number/letter], a verification of funds on deposit, states the total 

principal under management as of [date] in the amount of $[amount].  

10. Trustee Fees. The fee schedule for this accounting period was previously 

approved by the Court. The fee schedule was attached to the trust agreement at the time of 

approval. The fees taken for this accounting period are $[amount] and are set out in detail in 

Exhibit [exhibit number/letter]. Fees were calculated using the fee schedule attached to the 

original trust agreement and attached as Exhibit [exhibit number/letter].  

11. Summary of Receipts and Disbursements.  

Beginning cash as received on [date] from [payor]: $[amount]
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Receipts

[Name of payor]: 

Total receipts:

Total beginning cash and receipts:

Disbursements

[Name of payee]: 

Total disbursements:

Recapitulation

Beginning cash and receipts: 

Unrealized capital [gain/loss]:

$[amount] 

$[amount] 

<$[amount]>Less Disbursements:

Ending balance: $[amount]

12. Total Value ofEstate at End ofAccounting Period. The total value of the Trust 

as of [date] is $[amount], as evidenced by the verification of funds attached hereto as Exhibit 

[exhibit number/letter].  

13. Taxes. A grantor letter has been furnished to Beneficiary regarding taxable 

income from this trust. The taxable income from this trust should be reported on Beneficiary's 

individual income tax return (IRS Form 1040).  

[Name of trustee] prays that citation and notice be issued as required by law unless 

waived, that the Court audit, settle, and approve this annual account, and that the Court enter 

such other orders as may be proper.  

C STATE BAR OF TEXAS 9-12-3
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Respectfully submitted, 

Trustee 
[Name and title of representative] 

[Name of entity] 

[Name] 

Attorney for Trustee 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Affidavit of Trustee 

BEFORE ME, the undersigned authority on this day personally appeared [name], a 

trust officer of [name of trustee], known to me to be the person whose name is subscribed to 

the foregoing First Annual Account of Trustee of Management Trust and after being duly 

sworn by me, stated that the annual account is true, correct, and complete in every respect to 

the best of [his/her] knowledge, that no bond premium is due or owing, that all tax returns for 

the trust have been filed during the accounting period, and that all taxes owed during the 

accounting period on behalf of the trust have been paid.  

[Name of affiant] 

Signed under oath before me by [name], a trust officer of [name of trustee], on [date].  

Notary Public, State of Texas 

Attach exhibit(s).
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Order Approving Annual Account of Managemhent Trust

Form 9-13 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Annual Account of Management Trust 

On [date] the Court considered the annual account of [name of trustee], the trustee for 

the management trust in the above-entitled and -numbered guardianship proceeding, and after 

examining the annual account the Court finds that the annual account for the period [date] to 

[date] has been filed and exhibited for the time required by law, that this annual account 

appears to comply with the provisions of the Texas Probate Code, that no objections have 

been filed, and that this annual account should be approved as filed.  

IT IS ORDERED that the annual account of the management trust of [name of benefi

ciary], an incapacitated person, is hereby approved.  

IT IS FURTHER ORDERED that [name of trustee], as trustee, file its next annual 

account of this management trust covering the twelve-month period from [date] to [date] no 

later than [date].  

SIGNED on

JUDGE PRESIDING
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Application for Leave to Resign as Trustee and for Appointment of Successor Trustee

Form 9-14 

[Caption. See 3 of the Introduction in this manual.] 

Application for Leave to Resign as Trustee and for Appointment of 
Successor Trustee 

[Name of applicant], Applicant, trustee of the estate of [name of beneficiary], Benefi

ciary, an incapacitated person, files this Application for Leave to Resign as Trustee and for 

Appointment of Successor Trustee, and shows the following in support: 

1. Request to Resign. Applicant is the duly appointed, qualified, and acting trustee 

of Beneficiary. Applicant desires to resign as trustee and requests that the Court appoint 

[name of proposed successor trustee], Proposed Successor Trustee, as successor trustee pur

suant to section 869A of the Texas Probate Code.  

2. Appointment ofSuccessor Trustee. Applicant believes that it is in the best inter

ests of Beneficiary to have a successor trustee appointed. It is no longer necessary for Appli

cant to serve as trustee because Beneficiary's needs can be more adequately and economically 

served by Proposed Successor Trustee.  

3. Beneficiary. Beneficiary is [a minor/an adult] [male/female] who is [years] years 

old, born [date of birth]. Beneficiary currently resides at [address, city, county] County, 

Texas. Beneficiary has previously been served with citation.  

4. Present Trustee. On [date] this Court appointed Applicant as the trustee under 

section 867 of the Texas Probate Code for the purpose of managing Beneficiary's trust. Appli

cant wishes to resign as trustee.  

5. Proposed Successor Trustee. Proposed Successor Trustee has its office at 

[address, city, county] County, Texas, and is a corporate fiduciary.
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Application for Leave to Resign as Trustee and for Appointment of Successor Trustee

6. Venue. This Court has venue over these proceedings because the original guard

ianship was filed and created in this Court and the management trust was created by and is 

reviewed by this Court.  

7. Need for Immediate Appointment of Successor Trustee and Continuation of 

Trust. Beneficiary is a person who is incapacitated to care for and manage [his/her] property 

and financial affairs and is without a legal guardian of [his/her] estate. There exists an imme

diate necessity for the appointment of a successor trustee to provide for the ongoing financial 

needs of Benefiary and Beneficiary's estate because [specify, e.g., there exist a considerable 

number of assets that need to be supervised and taxes that need to be paid].  

8. Term of Trust. The terms of trust are set out in the attached Exhibit [exhibit 

number/letter], the original trust agreement approved by this Court on [date].  

Applicant prays that [his/her] resignation be accepted and that [name of proposed suc

cessor trustee] be appointed successor trustee of [name of beneficiary], an incapacitated per

son, and for all further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 

Trustee 

[Name] 

Successor Trustee
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Application for Leave to Resign as Trustee and for Appointment of Successor Trustee

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Attach exhibit(s).  

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]
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Application to Appoint Successor Trustee of Management Trust

Form 9-15 

[Caption. See 3 of the Introduction in this manual.] 

Application to Appoint Successor Trustee of Management Trust 

[Name of applicant], Applicant, files this Application to Appoint Successor Trustee of 

Management Trust of [name of beneficiary], Beneficiary, an incapacitated person, and shows 

the following in support: 

1. Beneficiary. [Name of beneficiary] is [a minor/an adult] [male/female] who is 

[years] years old, born [date of birth]. Beneficiary currently resides at [address, city, county] 

County, Texas. Beneficiary has previously been served with citation.  

2. Prior Trustee. On [date], [name of trustee] was appointed trustee of a manage

ment trust, and [name of guardian] was appointed as the permanent guardian of the person of 

Beneficiary. Trustee has indicated that it wishes to resign.  

3. Proposed Successor Trustee. [Name of proposed successor trustee], Proposed 

Successor Trustee, has its offices at [address, city, county] County, Texas, and is a corporate 

fiduciary having trust powers in Texas. Proposed Successor Trustee desires to be appointed as 

the trustee of the existing management trust of Beneficiary, and Proposed Successor Trustee is 

eligible to act as a trustee for the trust.  

4. Venue. This Court has venue over these proceedings because the original man

agement trust was filed and created in this Court.  

5. Need for Immediate Appointment of Trustee and Continuation of Trust.  

Beneficiary is a [minor/person who is incapacitated to care for and to manage [his/her] prop

erty and financial affairs] and is without a legal guardian of [his/her] estate. There exists an 

immediate necessity for the appointment of a successor trustee to provide for the ongoing

STATE BAR OF TEXAS 9-15-1

Form 9-15



Application to Appoint Successor Trustee of Management Trust

needs of Beneficiary's estate because [specify, e.g., there exist a considerable number of 

assets that need to be supervised and taxes that need to be paid].  

If the beneficiary is a minor, the applicant should request that 
the trust continue until the beneficiary reaches a specified age, 
between 18 and 25, in accordance with the terms of the origi
nal trust agreement approved by the court.  

6. Term of Trust. The requested term of this trust is [for such time as Beneficiary's 

physical or medical condition necessitates the continued need for the management of Benefi

ciary's estate/until Beneficiary turns [age]].  

Applicant prays that [name of proposed successor trustee] be appointed successor 

trustee of the management trust of [name of beneficiary], an incapacitated person, and for all 

further relief to which Applicant may be entitled.  

Respectfully submitted, 

[Name] 
Attorney for Applicant 
State Bar No.: 
[Address] 
[Telephone] 
[Telecopier]
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Order Appointing Successor Trustee of Management Trust

Form 9-16 

[Caption. See 3 of the Introduction in this manual.] 

Order Appointing Successor Trustee of Management Trust 

On [date] the Court considered the application of [name of applicant] for appointment 

of successor trustee of the management trust of [name of beneficiary], Beneficiary, an inca

pacitated person. The Court has reviewed the application [to resign/indicating that the prior 

trustee is no longer willing to serve] and the documents filed with it and finds that an immedi

ate need exists for the appointment of a successor trustee of the management trust established 

for Beneficiary. The Court finds that the allegations contained in the application appear to be 

true and that notice and citation [is not required/has been given in the manner and for the 

length of time required by law]. The Court makes the following findings of fact: 

1. A continued necessity exists for a management trust over the estate of [name of 

beneficiary], an incapacitated person, that [name of proposed successor trustee] is not ineligi

ble to serve, and that it is in Beneficiary's best interests that [name of proposed successor 

trustee] be appointed as successor trustee over Beneficiary's estate.  

2. Beneficiary's [rights/property/rights and property] will be protected by the 

appointment of a successor trustee.  

3. The Court has venue under section 610 of the Texas Probate Code, as well as sub

ject matter jurisdiction.  

IT IS THEREFORE ORDERED that [name of proposed successor trustee] is 

appointed as the successor trustee of the management trust for the benefit of [name of benefi

ciary], an incapacitated person.
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IT IS FURTHER ORDERED that [name of prior trustee]'s resignation is accepted and 

it is ordered to file a final account of its actions as trustee not later than [date].  

IT IS FURTHER ORDERED that [name of prior trustee], the former trustee, is ordered 

to immediately turn over to the successor trustee all assets contained in Beneficiary's trust.  

SIGNED on

JUDGE PRESIDING 

APPROVED AS TO FORM:

[Name] 

Attorney for Prior Trustee 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]

[Name] 
Attorney for Successor Trustee 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 
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Form 9-17 

[Caption. See 3 of the Introduction in this manual.] 

Joint Application for Termination of Original Management Trust, 
Discharge of Trustee of Original Management Trust, Creation of 

Restated Management Trust, and Appointment of Trustee of 
Restated Management Trust 

Applicants, [name of guardian applicant] and [name of trustee applicant], make this 

Joint Application for Termination of Original Management Trust, Discharge of Trustee of 

Original Management Trust, Creation of Restated Management Trust, and Appointment of 

Trustee of Restated Management Trust, and show the following: 

1. [Name of ward], Ward, an incapacitated person, is [a minor/an adult], age [age] as 

of the filing of this application. Ward has been adjudicated an incapacitated person by this 

Court and is the ward of this Court in the above-captioned cause.  

2. Applicant [name of guardian applicant] is the guardian of the person of Ward.  

Ward currently resides at [address, city, county] County, Texas.  

By order dated [date], this Court created a management trust for Ward under section 

867 of the Texas Probate Code and appointed Applicant [name of trustee applicant] as trustee 

of the Original Management Trust.  

3. The Original Management Trust was initially funded with [specify].  

4. Applicant [name of trustee applicant] desires to be discharged as trustee of the 

Original Management Trust. Both applicants believe that it would be in the best interests of 

Ward for this Court to terminate the Original Management Trust, discharge [name of trustee 

applicant] as trustee, create a restated management trust in the stead of the Original Manage

ment Trust, and appoint a new trustee of the Restated Management Trust.
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5. Applicant [name of trustee applicant] has asked [name of proposed successor 

trustee], Proposed Successor Trustee, to act as trustee of the Restated Management Trust if 

this Court agrees that such a trust should be created. Applicant [name of trustee applicant] 

understands that Proposed Successor Trustee is willing to act as trustee of the Restated Man

agement Trust.  

6. Proposed Successor Trustee has agreed to the terms of the proposed Restated 

Management Trust. The proposed terms comply with the provisions of sections 867 through 

873 of the Texas Probate Code. The proposed terms are set forth in the terms of the Restated 

Management Trust attached to and made a part of this application as Exhibit A.  

7. Applicant [name of trustee applicant] has agreed to waive all its right to compen

sation and expense reimbursement as trustee. Applicant [name of guardian applicant] and Pro

posed Successor Trustee desire to release [name of trustee applicant] from all liabilities it may 

have with regard to its service as trustee of the Original Management Trust.  

Applicants pray

1. that this Court enter its order (a) creating the Restated Management Trust for Ward 

in accordance with section 867 of the Texas Probate Code and the terms of the Restated Man

agement Trust attached as Exhibit [exhibit number/letter], (b) designating [name of proposed 

successor trustee] as the trustee of that trust, and (c) directing Applicant [name of trustee 

applicant], as trustee of the Original Management Trust, to submit its final account to this 

Court; 

2. that on this Court's approval of [name of trustee applicant]'s final account the 

Court enter its order (a) confirming that [name of trustee applicant], as trustee of the Original 

Management Trust, has waived all its right to compensation and expense reimbursement as 

trustee and that [name of trustee applicant] will not receive any compensation or reimburse

ment and (b) directing [name of trustee applicant], as trustee of the Original Management
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Trust, to deliver all the remaining property of the Original Management Trust to Proposed 

Successor Trustee, to be held and disposed of in accordance with sections 867 through 873 of 

the Texas Probate Code and the attached terms of the Restated Management Trust; and 

3. that on [name of trustee applicant]'s delivery of all the remaining property of the 

Original Management Trust to Successor Trustee and the Proposed Successor Trustee's filing 

of its receipt of same, the Court enter its order terminating the Original Management Trust and 

discharging [name of trustee applicant] as trustee of the Original Management Trust, and 

granting all further relief to which applicants may be entitled.  

Respectfully submitted, 

[Name of guardian applicant] 

Applicant 

[Name of trustee applicant] 

Applicant 

[Name] 

Attorney for Applicants 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).
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Form 9-18 

[Caption. See 3 of the Introduction in this manual.] 

Restated Management Trust 

This instrument establishes and restates the terms of a management trust as authorized 

by sections 867 through 873 of the Texas Probate Code.  

1. Guardianship. Cause No. [number], styled "[style of case]," has been pending 

before the [designation] Court of [county] County, Texas.  

2. Original Management Trust. By order dated [date], the Court created a manage

ment trust for [name of beneficiary] pursuant to section 867 of the Texas Probate Code and 

appointed [name of original trustee] of [city], Texas, as trustee of the Original Management 

Trust.  

3. Restated Management Trust. By order dated [date], the Court created a restated 

management trust for [name of ward], Ward, pursuant to section 867 of the Texas Probate 

Code to replace the Original Management Trust and directed [name of original trustee], 

Trustee, to deliver the assets of the Original Management Trust to the trustee of this Restated 

Management Trust (the Trust), who is named below.  

4. Beneficiary. [Name of beneficiary], Beneficiary, an incapacitated person born on 

[date of birth], is the sole beneficiary of the Trust. Beneficiary is the ward in the above

described guardianship.  

5. Trustee Named [Name of trustee], Trustee, is the sole trustee of the Trust.  

6. Bond, Liability. No bond or other security is required of Trustee. No guardian of 

Beneficiary's estate or person or any surety on the bond of any guardian will be liable for an 

act or omission of Trustee.
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7. Resignation. Trustee may not resign as trustee nor may another trustee be substi

tuted in place of Trustee without receiving prior authority from the Court.  

8. Trust Estate. The Trust will be funded with all the property remaining in the 

Original Management Trust. This property will constitute the initial principal of the Trust, 

which, together with all other property transferred to the Trust and all income therefrom, will 

constitute the trust estate of the Trust.  

9. General Distributions. Trustee will pay to or apply for the benefit of Beneficiary 

as much of the income and principal of the Trust as may be reasonably necessary, in the sole 

discretion of Trustee, to provide for the health, education, support, or maintenance of Benefi

ciary and to comply with any mandatory provision of current or future law that may apply to 

management trusts created under section 867 of the Texas Probate Code. Any income not dis

tributed under this paragraph will be added to the principal of the Trust.  

10. Additional Distributions. In addition, Trustee may pay to Beneficiary's guardian 

or to any person having physical custody of Beneficiary such amounts of the principal of the 

Trust as may be reasonably appropriate, in the sole discretion of Trustee, to provide for the 

support of Beneficiary.  

11. Distribution Considerations. In making any discretionary distributions Trustee 

will consider (a) the standard of living to which Beneficiary has been accustomed before the 

creation of the Trust, (b) any known resources of Beneficiary, (c) the ability of any person 

who is legally obligated to support Beneficiary to do so, (d) the ability of Beneficiary to earn 

funds for Beneficiary's own support and maintenance except while obtaining an education, 

and (e) any.law that may apply to management trusts created under section 867 of the Texas 

Probate Code. This Trust is intended to safeguard the Trust estate [include if applicable:, 

which was created to replace the Medicaid programs that would normally provide for the Ben

eficiary's lifetime care]. The creation and provision of the Trust, along with the continued 

supervision of the Court, is intended to guarantee Beneficiary the highest quality of life in the
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least restrictive environment. Accordingly, the provisions of the Trust relating to health, edu

cation, support, and maintenance will be broadly construed to the extent allowed under sec

tion 867 of the Texas Probate Code.  

12. Facility ofPayment. Except as otherwise provided, Trustee may make any distri

bution required or permitted under this Trust, without the intervention of any guardian or 

other legal representative, in any of the following ways: (a) to Beneficiary directly, if appro

priate, (b) to the natural or legal guardian of Beneficiary's person, (c) to any person furnishing 

care, education, support, or maintenance to Beneficiary, or (d) by using any distribution 

directly for Beneficiary's benefit.  

13. Termination. The Trust will terminate on the death of Beneficiary or on the 

Court's determination that a guardianship is not necessary and the Trust is no longer needed.  

If Beneficiary is living on termination of the trust, Trustee will pay all the then-remaining trust 

estate of the Trust to Beneficiary free of any other trust. If Beneficiary is deceased on termina

tion of the Trust, Trustee will pay all the then-remaining trust estate of the Trust to the per

sonal representative of Beneficiary's estate, but only if Beneficiary's will is admitted to 

probate or a personal representative of Beneficiary's estate qualifies within six months of 

Beneficiary's death. If not, Trustee will pay all the then-remaining trust estate to Beneficiary's 

heirs at law under section 38 of the Texas Probate Code.  

14. Trust Amendment, Modification, or Revocation. The Court may amend, modify, 

or revoke the Trust at any time before the date of the Trust's termination. No other person, 

including Beneficiary, the guardian of Beneficiary's person or estate, or other legal represen

tative of Beneficiary, may amend, modify, or revoke the Trust.  

15. Spendthrift Provision. To the fullest extent allowed by law (a) the Trust will be a 

spendthrift trust, (b) no property of the Trust will be subject to anticipation or assignment by 

Beneficiary, (c) no property of the Trust will be subject to attachment by or the interference or 

control of any creditor or assignee of Beneficiary or be taken or reached by any legal or equi-
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table process in satisfaction of any debt or liability of Beneficiary except in accordance with 

the applicable provisions of the Texas Probate Code, (d) any attempted transfer or encum

brance of any interest in the trust estate of the Trust by Beneficiary before its actual distribu

tion will be wholly void, and (e) no distribution from the Trust will be made to satisfy any 

obligation to Beneficiary if such obligation would otherwise be met from any federal or state 

assistance program if the Trust had not been created.  

16. Trustee's Investment Authority. Trustee will invest the trust estate in accordance 

with the standards set forth in chapter 113 of title nine of the Texas Property Code (or any 

subsequent applicable law). Trustee may also invest all or any part of the trust estate in one or 

more common trust funds or common mutual funds now or hereafter established by Trustee.  

To the maximum extent allowed by law, the Trustee's investment authority will not be limited 

by sections 855 through 860 of the Texas Probate Code or any other provision of chapter XIII 

of the Texas Probate Code.  

17. Trustee's Compensation and Expense Reimbursement. Trustee is entitled to 

reimbursement for all necessary and reasonable expenses incurred by Trustee in performing 

any duty as trustee. Trustee is also entitled to fair and reasonable compensation determined in 

accordance with the then-customary and prevailing charges for similar services charged by 

corporate fiduciaries in [city, county] County, Texas, in compliance with the existing guard

ianship compensation statutes. Trustee's compensation initially will be based on its current 

fee schedule, a copy of which is attached to this instrument. Trustee may receive its compen

sation (and reimburse itself for its expenses) on an annual, quarterly, or monthly basis, at 

Trustee's election. Trustee's fees are subject to annual review by the Court and review at any 

time on the Court's own motion or at the instance of Trustee or any other party interested in 

the welfare of Beneficiary. On a hearing of the matter, the Court may take any action it deems 

proper with respect to such fees and expenses.
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18. Trustee Powers. In the administration of the Trust, Trustee will have the follow

ing powers: 

a. To exercise all the powers now or hereafter granted to trustees of express 

trusts by the Texas Trust Code or any corresponding statute, except in any 

instance in which the Texas Trust Code or other statutory provisions may 

conflict with the express provisions of this instrument, or the provisions con

tained in Texas Probate Code sections 867 through 873, in which case the 

provisions of this instrument and the Texas Probate Code will control.  

b. To adjust, compromise, abandon, sue on, or defend and otherwise deal with 

and settle all claims in favor of or against the Trust and to engage and retain 

attorneys or accountants at any time reasonably necessary to provide for the 

prudent management and preservation of the Trust.  

c. To continue to act as trustee of the Trust regardless of any change of name of 

Trustee and regardless of any reorganization, merger, or consolidation of 

Trustee.  

19. Records, Annual and Final Account. Trustee will keep account books for the 

Trust and all transactions involving the Trust. Trustee will prepare and file with the Court a 

regular annual account and, on the termination of the Trust, a final account. All accounts will 

be prepared and filed in the same manner and form required of a guardian under chapter XIII 

of the Texas Probate Code. Trustee will provide copies of all accounts to any then-serving 

guardian of Beneficiary's person and any then-serving guardian of Beneficiary's estate. All 

accounts are subject to court review and approval in the same manner required of accounts 

prepared by a guardian under chapter XIII of the Texas Probate Code.  

20. Third Parties Dealing with Trustee. No person or entity dealing with Trustee 

will be obligated to see to the application of any property paid or delivered to Trustee, and no 

such person or entity will be obligated to inquire into the expediency or propriety of any trans-
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action or the authority of Trustee to enter into and consummate the same on such terms as 

Trustee may deem reasonably appropriate.  

21. Headings. The headings in this instrument are for convenience only and do not 

define or limit the scope or intent of the provisions to which they refer.  

22. Multiple Originals. This instrument may be signed in multiple originals, any one 

of which will be deemed an original for all purposes.  

23. Inception of Trust. The Trust will become effective on the last to occur of (a) the 

Court's entry of its order creating this Trust, (b) the initial transfer of any property to Trustee, 

(c) Trustee's acceptance of the Trust, evidenced by the signature below of the appropriate 

officer of Trustee, or (d) the filing of the original of this document with the county clerk in the 

guardianship proceeding.  

SIGNED on 

[Name of trustee] 

Trustee 
By: 
[Name] 

[Title] 

This instrument was acknowledged before me on [date] by [name of representative], as 

[capacity] of [name of trustee] as Trustee, a state trust corporation, on behalf of the corpora

tion.  

Notary Public, State of Texas 

Include attachment(s).
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Form 9-19 

[Caption. See 3 of the Introduction in this manual.] 

Order Creating Restated Management Trust and Directing Trustee 
to File Final Account 

On [date] the Court heard the Application for Termination of Original Management 

Trust, Discharge of Trustee of Original Management Trust, Creation of Restated Management 

Trust, and Appointment of Trustee of Restated Management Trust filed jointly by [name of 

guardian applicant] and [name of trustee applicant].  

[Name of guardian applicant] is the guardian of the person of [name of ward], Ward, an 

incapacitated person. [Name of trustee applicant] is the serving trustee of a management trust 

created for Ward according to section 867 of the Texas Probate Code by order of the Court 

dated [date].  

The application requests the Court to (1) terminate the Original Management Trust, (2) 

discharge [name of trustee applicant] as trustee, (3) create a restated Management Trust in the 

stead of the Original Management Trust, and (4) appoint a new trustee of the Restated Man

agement Trust.  

The Court has considered the application and examined the terms of the Restated Man

agement Trust filed with the application. The Court has considered the evidence presented and 

the arguments of counsel. There being no exceptions or objections to the application, the 

Court finds that it would be in the best interests of Ward to (1) terminate the Original Manage

ment Trust, (2) discharge [name of trustee applicant] as trustee, (3) create the Restated Man

agement Trust in the stead of the Original Management Trust, and (4) appoint a new trustee of 

the Restated Management Trust.  

IT IS THEREFORE ORDERED that the Restated Management Trust for [name of 

ward] is created pursuant to section 867 of the Texas Probate Code and in accordance with the
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terms of the Restated Management Trust attached to and made a part of this order as Exhibit 

[exhibit number/letter].  

IT IS FURTHER ORDERED that [name of successor trustee] is appointed sole trustee 

of the Restated Management Trust.  

IT IS FURTHER ORDERED that the fee schedule of [name of successor trustee], Suc

cessor Trustee, attached to the trust agreement and presented to the Court is hereby approved 

for the first twelve-month period of the Restated Management Trust.  

IT IS FURTHER ORDERED that [name of trustee applicant] file its final account as 

trustee of the Original Management Trust.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Guardian 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

[Name] 

Attorney for Trustee 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).
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Form 9-20 .  

[Caption. See 3 of the Introduction in this manual.] 

Final Account 

[Name of trustee], Trustee, of [city], Texas, trustee of the management trust created for 

[name of ward], Ward, an incapacitated person, according to section 867 of the Texas Probate 

Code, by order of this Court dated [date], respectfully files its Final Account of the Original 

Management Trust.  

1. On [date] this Court created the Restated Management Trust for Ward to replace 

the Original Management Trust, and there is therefore no further need for the Original Man

agement Trust. Trustee has properly administered the Original Management Trust. Trustee 

respectfully presents this verified final account of its trusteeship covering the period from 

inception of [date] through [date].  

2. No claims against Ward's estate were presented to Trustee within the period cov

ered by this final account, no claims have been allowed, paid, or rejected by Trustee, and none 

have been sued on.  

3. Trustee represents that within its knowledge there are no claims due or owing 

Ward's estate.  

4. No changes in the property belonging to Ward's estate, as described in the account 

for final settlement filed by the guardian of Ward's estate on [date] and approved by order of 

the Court dated [date] other than changes in cash listed in paragraph 6. below, have come to 

Trustee's knowledge.  

5. No property belonging to Ward's estate has come into Trustee's possession that 

was not included in the guardian's final account.
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6. A complete account of receipts and disbursements for the period [date] through 

[date] and the sources and nature thereof is as follows: [specify].

Cash on hand $[amount]

Receipts

Total receipts: $[amount]

Total beginning cash and receipts: $[amount]

Disbursements

Total disbursements: $[amount]

Recapitulation

Beginning cash and receipts $[amount] 

<$[amount]>Less Disbursements

Cash on hand $[amount]

7. A complete description of the property of Ward's estate being administered as of 

[date] is as follows: 

Description Amount 

Total 

8. During the period covered by this account, Trustee was not required to file any tax 

returns on behalf of Ward, and no taxes were required to be paid.  

9. During the course of its administration of the Original Management Trust, Trustee 

disbursed trust funds for the health, education, support, or maintenance of Ward according to
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terms of the Original Management Trust, and ratification for these payments is respectfully 

requested. These disbursements were reasonable and in the best interests of Ward. A complete 

description of the disbursements is as follows: 

Description Date Paid Amount 

Total 

10. The remaining assets of the Original Management Trust should be delivered to 

[name of successor trustee] as trustee of the Restated Management Trust.  

11. Trustee hereby waives all commissions and other compensation that it might oth

erwise be entitled to receive from the property of the Original Management Trust.  

Trustee prays that after due citation the Court hear and approve its Final Account for 

the period ending [date], that the Court ratify the disbursements listed in paragraph 9. in the 

total amount of $[amount], and for all further relief to which Trustee may be entitled.  

Respectfully submitted, 

[Name of trustee] 

[Title] 

APPROVED AS TO FORM: 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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[Name of affiant] appeared in person before me today and stated under oath: "I am the 

representative of Trustee in the foregoing final account and exhibits. I have personal kihowl

edge of the facts stated in it, and they are true, complete, and correct."

[Name of affiant]

SIGNED under oath before me on

Notary Public, State of Texas
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Form 9-21 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Final Account and Directing Funding of Restated 
Management Trust 

On [date] the Court heard the Application for Termination of Original Management 

Trust, Discharge of Trustee of Original Management Trust, Creation of Restated Management 

Trust, and Appointment of Trustee of Restated Management Trust filed jointly by [name of 

guardian applicant] and [name of trustee applicant] regarding a management trust created by 

order of the Court dated [date] for [name of ward], Ward, an incapacitated person, pursuant to 

section 867 of the Texas Probate Code.  

By order dated [date] the Court created a management trust for Ward pursuant to sec

tion 867 of the Texas Probate Code, appointed [name of successor trustee] as sole trustee of 

the Restated Management Trust, and directed [name of trustee applicant] to file its Final 

Account as trustee of the Original Management Trust.  

On [date] the Court further considered the application and considered the Final 

Account filed by [name of trustee applicant]. The Court has examined the Final Account and 

the vouchers accompanying it, has heard all evidence in support of and against the Final 

Account, and has duly audited and settled the Final Account. The Court has reviewed the 

waiver of notice of hearing on the Final Account filed by [name of guardian applicant], guard

ian of the person of Ward. The Court has considered the evidence presented and the argument 

of counsel. There being no exceptions or objections to the Final Account or the application, 

the Court makes the following findings: 

1. Citation has been served in the manner required by law.
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2. It is in the best interests of Ward to transfer to the Restated Management Trust all 

the property now being administered by [name of trustee applicant] as trustee of the Original 

Management Trust.  

3. [Name of trustee applicant] has administered the Original Management Trust in 

accordance with the Texas Probate Code and the orders of this Court.  

4. All expenditures for Ward listed in the Final Account were reasonable and their 

payment should be ratified.  

5. [Name of trustee applicant] has waived all commissions and other compensation it 

would otherwise be entitled to receive from the Original Management Trust.  

IT IS THEREFORE ORDERED that the Final Account for the period ending [date], 

filed with this Court by [name of trustee applicant], is hereby approved.  

IT IS FURTHER ORDERED that all expenditures made by [name of trustee applicant] 

during the accounting period listed in the Final Account are hereby ratified and approved.  

IT IS FURTHER ORDERED that [name of trustee applicant] receive no commission or 

other compensation or any reimbursement for its attorney's fees incurred with regard to this 

matter.  

IT IS FURTHER ORDERED that [name of trustee applicant] deliver all the remaining 

funds and other property in the trust estate (including any income or interest), as set forth in 

the Final Account, to [name of successor trustee] to be held and disposed of for [name of 

ward] pursuant to sections 867 through 873 of the Texas Probate Code and in accordance with 

the terms of Restated Management Trust previously approved by the Court.  

IT IS FURTHER ORDERED that [name of successor trustee] pay from the assets of 

the Restated Management Trust the court costs, legal fees, and other expenses incurred by it
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and by [name] incident to the termination of the Original Management Trust and the establish

ment of the Restated Management Trust.  

IT IS FURTHER ORDERED that [name of successor trustee] annually submit an 

account of its actions in the same form as would be required of a guardian of a ward's estate to 

this Court for its review and approval and to any then-serving guardian of [name of ward]'s 

person or estate.  

IT IS FURTHER ORDERED that [name of successor trustee] submit to this Court 

annually an application for approval of [name of successor trustee]'s compensation for the 

services that [name of successor trustee] provided to [name of ward] as the ward's trustee.  

The appropriateness of [name of successor trustee]'s compensation will be determined in 

accordance with the orders of this Court and in the same manner as compensation of a guard

ian of an estate under section 665 of the Texas Probate Code and any applicable successor 

statute.  

IT IS FURTHER ORDERED that, after all the remaining funds and other property in 

the Original Management Trust (including any income or interest) as set forth in the Final 

Account have been delivered to [name of successor trustee], [name of trustee applicant] file 

its Application to Discharge Trustee.  

SIGNED on 

JUDGE PRESIDING
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APPROVED AS TO FORM: 

[Name] 
Attorney for [name of guardian applicant] 
State Bar No.: 

[Address] 
[Telephone] 
[Telecopier] 

[Name] 
Attorney for [name of trustee applicant] 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]
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Form 9-22 

[Caption. See 3 of the Introduction in this manual.] 

Application to Discharge Trustee 

[Name of trustee], Trustee, trustee of the management trust created by order of this 

Court dated [date] for [name of ward], an incapacitated person, according to section 867 of the 

Texas Probate Code, files this Application to Discharge Trustee and shows the following in 

support: 

The Original Management Trust has been administered in accordance with the laws of 

the state of Texas and orders of this Court.  

Trustee's Final Account of the Original Management Trust has been approved by order 

of this Court.  

Trustee has delivered all the trust estate remaining in its hands to the person entitled to 

receive it, as determined by order of this Court.  

A receipt executed by [name of recipient] acknowledging receipt of all the assets of the 

Original Management Trust estate from Trustee has been filed with the Court.  

Trustee prays that it be released and forever discharged as trustee from any and all 

future liability and responsibility in connection with the administration of the Original Man

agement Trust estate.
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Respectfully submitted, 

[Name] 
Attorney for Trustee 
State Bar No.: 

[Address] 

. [Telephone] 

[Telecopier]
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Form 9-23 

[Caption. See 3 of the Introduction in this manual.] 

Order Discharging Trustee 

On [date] the Court considered the application of [name of trustee], Trustee, of [city], 

Texas, trustee of the management trust created by order of this Court dated [date] for [name of 

ward], an incapacitated person, according to section 867 of the Texas Probate Code, for the 

final discharge of Trustee as trustee of the Original Management Trust. The Court finds that 

Trustee entered on and has since faithfully performed its duties as trustee of the Original Man

agement Trust; that the trust estate has been administered in accordance with the laws of the 

state of Texas; that all orders of this Court relating to its trust have been in all respects fully 

complied with by Trustee; that Trustee's Final Account has been approved by order of this 

Court; that Trustee has delivered all the trust estate remaining in its hands less any trust 

expenses set forth in Trustee's Final Account to [name of successor trustee], Successor 

Trustee, and that a receipt executed by Successor Trustee acknowledging receipt of all the 

assets of the estate from Trustee has been filed with this Court. The Court finds that Trustee 

should be discharged.  

IT IS THEREFORE ORDERED that [name of trustee] is discharged as trustee from the 

administration of the Original Management Trust.  

SIGNED on 

JUDGE PRESIDING
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APPROVED AS TO FORM: 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Form 9-24 

[Caption. See 3 of the Introduction in this manual.] 

Application for Payment of Trustee's Compensation 

1. [Name of trustee], Trustee, court-appointed trustee of the Management Trust cre

ated for the sole benefit of [name of ward], Ward, an incapacitated person, has filed its first 

annual account with this Court for the trust pursuant to section 871 of the Texas Probate Code 

for the period of [date] through [date]. The fee schedule for that time period was attached to 

the trust agreement and approved at the time of inception of the Trust.  

2. Trustee was appointed by this Court on [date], continues to act in its court

appointed capacity, and continues to render services and advance necessary expenses on 

behalf of the trust and Ward. By reason of the performance of its duties and under the terms of 

the trust agreement, Trustee requests that this Court, after review and consideration, enter an 

order authorizing Trustee to collect its fees and expenses under the fee schedule attached as 

Exhibit [exhibit number/letter] from [date] through [date] in the amount of $[amount].  

3. Attached as Exhibit [exhibit number/letter] is the calculation of Trustee's fees for 

the period of [date] through [date] in the amount of $[amount]. There are sufficient assets in 

the trust to pay Trustee's compensation.  

4. Trustee states that its fee schedule is reasonable and necessary for the proper 

administration of this trust, and the fee schedule conforms with the prevailing charges for sim

ilar services by corporate fiduciaries in [city, county] County, Texas.  

Trustee requests that this Court enter an order authorizing Trustee to pay such fees and 

expenses, pursuant to Exhibit [exhibit number/letter], out of the trust's assets in the amount of 

$[amount].
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Respectfully submitted, 

[Name] 

Attorney for Trustee 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).  
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[Caption. See 3 of the Introduction in this manual.] 

Order Authorizing Trustee's Compensation 

On [date] the Court considered the Application for Payment of Trustee's Compensation 

to [name of trustee], Trustee, as trustee for the management trust for [name of ward], Ward, an 

incapacitated person, who was appointed by this Court on [date] to serve as trustee for the 

management trust. The Court finds that the compensation requested and rendered in this pro

ceeding in the amount of $[amount] appears to be reasonable, that this compensation is in 

compliance with section 665 of the Texas Probate Code, that Trustee has taken care of and 

managed the assets of Ward in compliance with Texas Probate Code requirements, that the 

management trust has adequate assets from which to pay this compensation, that this compen

sation should be authorized for payment, and that this request should be granted.  

IT IS THEREFORE ORDERED that [name of trustee] as trustee for the management 

trust of [name of ward] pay the compensation in the amount of $[amount] to [name of trustee] 

from funds of [name of ward]'s management trust.  

SIGNED on

JUDGE PRESIDING
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Chapter 10 

Litigation

10.1 Scope of Chapter

Every guardianship begins as a contested guard
ianship. At a minimum, the court must appoint 
an attorney ad litem to advocate for the pro
posed ward. In some cases the attorney ad litem 
needs only to ensure the applicant meets the bur
den of proof. Other guardianships, however, 
may involve issues of adverse interest, disquali
fication, and incapacity.  

This chapter is intended to provide practical tips 
for dealing with the many possible contested 
guardianship issues.

10.2 Jurisdictional Issues

Before beginning substantive work on a guard
ianship proceeding, the parties and the proposed 
ward's attorney ad litem should verify that the 
applicant has met the strict notice and citation 
requirements found in sections 633 and 875 of 
the Texas Probate Code. See Tex. Prob. Code 

633, 875.  

The decision in Torres v. Ramon reiterates the 
importance of proper citation of all applications 
and cross-applications for guardianship. See 
Torres v..Ramon, 5 S.W.3d 780 (Tex. App.-San 
Antonio 1999, no pet.). In Torres, the court 
noted that proper citation of each party's respec
tive applications for guardianship was necessary 
for the trial court to have jurisdiction to consider 
the party's application. Because the cross
applicant did not perfect personal and other ser
vice of his application, the trial court lacked 
jurisdiction to hear the cross-application for 
guardianship; the citation of the original appli
cation did not grant the court jurisdiction over

any cross-applications filed by other persons.  
Torres, 5 S.W.3d at 782 n.1.  

10.2:1 Permanent Guardianship 

Before the hearing on a permanent guardianship, 
several individuals must receive personal or 
other service. The Probate Code requires per
sonal service on

1. proposed wards twelve years of age 
and older; 

2. the parents of a proposed ward, if their 
whereabouts are known or can be rea
sonably ascertained (note that this is 
not limited to a proposed ward less 
than a certain age); 

3. any court-appointed conservator or 
person having control of the care and 
welfare of the proposed ward; 

4. a proposed ward's spouse, if the 
whereabouts of the spouse are known 
or can be reasonably ascertained; and 

5. the person named in the application to 
be appointed guardian, if that person is 
not the applicant.  

Tex. Prob. Code 633(c).  

All persons except the proposed ward may 
waive service. A person choosing to waive ser
vice must file a written waiver with the court 
clerk. Tex. Prob. Code 633(e).  

The following persons must receive notice of 
the application by certified or registered mail, 
return receipt requested, or by any other form of 
mail that provides proof of delivery, if their
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whereabouts are known or can be reasonably 

ascertained: 

1. all the proposed ward's adult children; 

2. all the proposed ward's adult siblings; 

3. the administrator of a nursing home or 

similar facility in which the proposed 

ward resides; 

4. the operator of a residential facility in 

which the proposed ward resides; 

5. any person the applicant knows to 

hold a power of attorney signed by the 

proposed ward; 

6. any person designated to serve as the 

proposed ward's guardian in a written 

declaration under Code section 679 (if 
the applicant is aware of the existence 

of the declaration); 

7. any person designated to serve as 

guardian of the proposed ward in the 

probated will of the last surviving par

ent of the ward; 

8. any person designated to serve as 

guardian of the proposed ward in a 

written declaration of the proposed 

ward's last surviving parent (if the 

declarant is deceased and the applicant 

knows of the existence of the declara

tion); and 

9. each person named as next of kin in 

the application for guardianship as 

required by section 682(10) or (12) of 
the Code.  

Tex. Prob. Code 633(d).  

The applicant must file with the court a copy of 

any notice required and proof that the notice was 

delivered and an affidavit sworn to by the appli

cant or his attorney stating that notice was 

mailed and the name of each person to whom 

the notice was mailed, if the person's name is 
not shown on the proof of delivery. Tex. Prob.

Code 633(d-1). The affidavit and required 
proof should be filed prior to the hearing as sec

tion 633(f) provides that the court cannot act on 
the application until this requirement is met. See 

Tex. Prob. Code 633(f).  

10.2:2 Temporary Guardianship 

Temporary guardianships require compliance 

with certain expedited notice and citation 

requirements. Probate Code section 875 pro

vides the notice requirements applicable to tem

porary guardianships. On the filing of an 

application for temporary guardianship, the 

clerk must issue notice and personal citation to 

the proposed ward, his attorney ad litem, and the 

proposed temporary guardian (if that person is 

not the applicant). This notice must describe 

with particularity the rights of the parties and the 

date, time, place, purpose, and possible conse

quences of a hearing on the application for 

appointment of a temporary guardian. Tex. Prob.  

Code 875(e). The court must appoint an attor

ney ad litem and hold a hearing within ten days 

of the filing of the application unless the hearing 

date is postponed for no more than thirty days as 

provided in section 875(f)(2). Tex. Prob. Code 

875(d), (f)(1). At the hearing, the proposed 
ward has the right to (1) receive prior notice, (2) 

be represented by counsel, (3) be present, (4) 

present evidence and confront and cross

examine witnesses, and (5) request a closed 

hearing. Tex. Prob. Code 875(f)(1).  

The probate court's jurisdiction is generally con

tingent on proper service on the proposed ward.  

Failure to obtain proper service arguably voids 

any order affirming the temporary guardianship.  

Subsequent service is insufficient to meet the 

requirements of section 875, which dictate that 
notice must predate the hearing. Tex. Prob. Code 

875(f)(1)(A). An applicant's failure to comply 
with the notice requirement before the date of 

the hearing denies the proposed ward his consti

tutional right of due process embodied in Pro

bate Code section 875. Accordingly, anyone
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challenging the guardianship may argue that 
defective service effectively voids any order 
affirming the appointment of a temporary guard
ian on the basis of lack of service. See Torres v.  
Ramon, 5 S.W.3d 780 (Tex. App.-San Antonio 
1999, no pet.).  

On one day's notice to the party who filed the 
application, the respondent or respondent's 
attorney may move for dismissal, which the 
court is required to hear as expeditiously as pos
sible. Tex. Prob. Code 875(f)(5). The reasons 
for.the temporary guardianship and the powers 
and duties of the temporary guardian must be 
described in the order of appointment.  

10.2:3 Application to Convert 
Temporary to Permanent 
Guardianship 

For an application requesting that the temporary 
guardianship be converted to a permanent , 
guardianship, requesting a full guardianship 
after requesting a finding of partial incapacity, 
or asking for someone other than the original 
applicant to be appointed, new citation may be 
required. In light of the Torres decision, the 
ward also should be personally served with the 
application to convert the temporary to a perma
nent guardianship to protect the court's jurisdic
tion. See the discussion of Torres v. Ramon, 5 
S.W.3d 780 (Tex. App.-San Antonio 1999, no 
pet.), in sections 10.2 and 10.2:2 above.  

10.2:4 Failure to Meet Service and 
Notice Requirements 

The applicant has the burden of establishing 
compliance with any required service and notice 
under the Probate Code.  

Historically, appellate courts strictly enforced 
the personal service requirements. See e.g., In re 
Guardianship ofErickson, 208 S.W.3d 737 
(Tex. App.-Texarkana 2006, no pet.) (order 
appointing permanent guardian was void

because statute requiring specific waiting period 
before trial court action on application was not 

complied with, thereby depriving court of power 
to act); Ortiz v. Gutierrez, 792 S.W.2d 118, 119 
(Tex. App.-San Antonio 1989, writ dism'd) 
(holding personal service requirement under 
former guardianship statute was jurisdictional 

and, therefore, trial court properly dismissed 

guardianship proceeding when proposed ward 
had not been personally served).  

But appellate courts recently have indicated that 
a lack of personal service will not automatically 
void an appointment. For example, in In re 
Guardianship ofBays, No. 02-09-00039-CV, 
2011 WL 2518819, at *2 (Tex. App.-Fort 
Worth June 23, 2011, no pet.), the appellate 
court found that substituted service under rule 
106 of the Texas Rules of Civil Procedure may 
be an accepted method of personal service in a 
temporary guardianship setting. In Bays, the 
record confirmed that "after multiple attempts to 
serve Bays by the certified process server under 
the methods that provide proof of actual service, 
the process server resorted to court order; and in 
compliance with Rule 106 and that order, he 
served Bays by attaching the notice to her door." 
Bays, 2011 WL 2518819, at *2 (citing Tex. R.  
Civ. P. 106(b)). The record also established that 
the process server's affidavit, a motion for sub
stituted service and related order, and a return by 
the process server were all on file prior to the 
temporary guardianship hearing. Therefore, the 
appellate court found that alternative service had 
been properly made. Bays, 2011 WL 2518819, 
at *2.  

Likewise, in the recent decision of In re Guard
ianship of Jordan, Nos. 09-10-00240-CV, 09
11-00019-CV, 09-10-00543-CV, 2011 WL 
3195309 (Tex. App.-Beaumont July 28, 2011, 
no pet.), the appellate court raised the issue of 
whether the Texas Supreme Court decision of 
Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71 
(Tex. 2000), has changed the former strict com
pliance requirements reflected in the Erickson
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and Ortiz decisions. Jordan, 2011 WL 3195309, 
at *7 (citing Dubai Petroleum Co., 12 S.W.3d at 
75-77). In Dubai Petroleum Co., the Texas 

Supreme Court addressed the issue of a trial 

court's subject matter jurisdiction when a party 

failed to comply with a statute. See Dubai Petro

leum Co., 12 S.W.3d at 75-77. The court noted 

that ''it seems perverse to treat a judgment as 

perpetually void merely because the court or the 

parties made a good-faith mistake in interpreting 

the law." Dubai Petroleum Co., 12 S.W.3d at 76.  
The court further noted that "the modem direc

tion of policy is to reduce the vulnerability of 
final judgments to attack on the ground that the 

tribunal lacked subject matter jurisdiction." 

Dubai Petroleum Co., 12 S.W.3d at 76 (quoting 
Restatement (Second) of Judgments 11 cmt. e, 

at 113 (1982)). Thus, the court "overruled its 
precedent that a failure to establish a statutory 

prerequisite deprived a court of subject matter 

jurisdiction." Jordan, 2011 WL 3195309, at *7 
(citing Dubai Petroleum Co., 12 S.W.3d at 76 
(overruling Mingus v. Wadley, 115 Tex. 551, 285 

S.W. 1084 (1926))). Applying this same reason
ing in a guardianship proceeding, the appellate 

court held that it saw "no clear legislative intent 
that compliance with a specific method of 

obtaining a person's presence in court is neces

sary to confer subject matter jurisdiction to bind 
parties who have made appearances in court" 

and found the court had authority to appoint a 

guardian even though the ward was not person
ally served. See Jordan, 2011 WL 3195309, at 
*7.  

10.2:5 Jurisdictional Conflicts 
between Family Court and 
Probate Court 

Contested Guardianship of Minor's 
Person: Section 609 of the Probate Code 

authorizes a probate judge to transfer the con
tested guardianship of a minor's person to a 
court of competent jurisdiction in which a suit 

affecting the parent-child relationship (SAPCR) 

is pending. See Tex. Prob. Code 609(a). Sec-

tion 609 addresses the conflicting issues involv
ing the custody or right to custody of a minor.  

(Note: There is no similar provision relating to a 
contested guardianship of a minor's estate.) 

Section 609 grants probate judges the power and 

discretion to transfer all matters relating to the 
guardianship of the minor's person to a court of 

competent jurisdiction (that is, a family district 

court). See Tex. Prob. Code 609(a). The trans

ferring court (that is, the probate court) may 
retain jurisdiction over the minor ward's estate 

and even over another minor who may also be 

the subject of the suit. Tex. Prob. Code 609(b).  
The receiving court is required to apply the pro

visions of the Family Code, including sections 
155.005 and 155.205 of the Texas Family Code.  
Tex. Prob. Code 609(c).  

Contested Guardianship of Adult Disabled 
Child: Jurisdictional issues often arise 

between the family and probate courts when a 
disabled child who was previously the subject of 

a SAPCR reaches adulthood. The primary issue 

is whether the family court retains jurisdiction 

over issues relating to the adult disabled child's 
person or estate or whether the probate court 

gains exclusive jurisdiction.  

Section 154.309(c) of the Texas Family Code 
arguably grants the family court that originally 
presided over the SAPCR continuing, exclusive 

jurisdiction over the adult disabled child. Tex.  
Fam. Code 154.309(c). However, section 

154.309 of the Family Code, addressing the pos
session of or access to an adult disabled child, is 
located in the chapter entitled "Child Support" 

rather than in the chapter of the Family Code 

that relates to possession or access. See Tex.  
Fam. Code 154.309. In contrast, the Texas 

Probate Code provides that all applications for 

guardianship must be filed with the court that 
presides over guardianship proceedings, such as 

a statutory probate court, county court at law, 

other statutory court exercising the jurisdiction 
of a probate court, constitutional county court,
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or county court. See Tex. Prob. Code 606(b), 
(c), (d).  

One case to address this issue is Garland v. Gar
land, 868 S.W.2d 847 (Tex. App.-Dallas 1993, 
no writ). In Garland, a family district court 
ordered continuing support payments past the 
age of majority for a mentally incapacitated 
child. The child's father subsequently filed an 
application for guardianship in a statutory pro
bate court when the child reached the age of 
twenty-two. The child's mother, previously 
appointed the child's managing conservator by 
the family court, filed a motion to dismiss alleg
ing the family court had exclusive continuing 

jurisdiction over the child, even after the child 
reached majority. The statutory probate court 
granted the motion and dismissed the guardian
ship application. On appeal, the appellate court 
held that the statutory probate court erred in dis
missing the application because the statutory 
probate court, rather than the family court, has 
original, exclusive, and mandatory jurisdiction 
over the guardianship proceeding. Garland, 868 
S.W.2d at 850.  

Section 607(b) of the Texas Probate Code pro
vides that "[e]xcept for situations in which the 
jurisdiction of a statutory probate court is con
current with that of a district court or any other 
court, any cause of action appertaining to or 
incident to a guardianship estate shall be 
brought in a statutory probate court." Tex. Prob.  
Code 607(b) (emphasis added).  

Sections 606 and 607 of the Probate Code also 
confer jurisdiction on the statutory probate 
court, rather than the district court, to hear all 
applications, petitions, and motions regarding 
guardianships in counties in which there is a 
statutory probate court. See Tex. Prob. Code 

606(d), 607(b); see also In re Graham, 971 
S.W.2d 56 (Tex. 1998) (probate court may trans
fer to itself divorce proceeding pending in fam
ily district court); In re J7S Inc., 979 S.W.2d 
374, 377 (Tex. App.-Houston [14th Dist.]

1998, pet. dism'd); Garland, 868 S.W.2d at 850.  
In counties in which there is no statutory probate 
court, all applications, petitions, and motions 

regarding guardianships are heard by the county 
court at law, a statutory court exercising the 
jurisdiction of a probate court, constitutional 
county court, or county court. See Tex. Prob.  
Code 606(b), (c).  

10.2:6 Jurisdictional Issues 
Generally 

The jurisdiction of a guardianship court depends 
on whether it is a statutory probate court. See 
Tex. Prob. Code 606, 606A. Furthermore, the 
application of either section 606 or 606A 
depends on when the proceeding was com
menced. See Acts 2011, 82nd Leg., R.S., ch.  
1085, 43 (S.B. 1196), eff. Sept. 1, 2011 (pro
viding that "Sections 605, 608, and 609, Texas 
Probate Code, as amended by this Act, and Sec

tions 606A, 607A, 607B, 607C, 607D, and 
607E, Texas Probate Code, as added by this Act, 
apply only to an action filed or a proceeding 
commenced on or after the effective date of this 
Act. An action filed or proceeding commenced 
before the effective date of this Act is governed 
by the law in effect on the date the action was 
filed or the proceeding was commenced, and the 
former law is continued in effect for that pur
pose").  

Generally, except when the jurisdiction of a stat
utory probate court is concurrent with that of a 
district court or any other court, a statutory pro
bate court has "exclusive jurisdiction of all 
guardianship proceedings." Tex. Prob. Code 

607D(a). Section 606A defines matters related 
to a guardianship proceeding depending on if 
the court is a statutory probate court or not. See 

Tex. Prob. Code 606A.  

If the attorney is trying litigation involving an 
incapacitated individual in a probate court and 
the ward dies, the attorney must open an estate 
or sue on behalf of the survivors. In Carroll v.
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Carroll, 893 S.W.2d 62 (Tex. App.-Corpus 
Christi 1994, no writ), the court held that the 

guardianship terminates on the death of the 
ward. After the ward dies, the guardian has the 
obligation only to file a verified final account 
and to inform the court of the expenses and 
debts that remain unpaid. Carroll, 893 S.W.2d at 
68. This has been confirmed in In re Estate of 
Glass, 961 S.W.2d 461 (Tex. App.-Houston 
[1st Dist.] 1997, writ denied).  

The amount in controversy does not affect the 

jurisdiction of a constitutional or statutory 

county court exercising probate jurisdiction. See 

Womble v. Atkins, 331 S.W.2d 294,298-99 (Tex.  
1960).  

10.2:7 Role of Mandatory Venue 
Provisions 

Over the last decade, there has been significant 
debate as to whether the probate courts' jurisdic
tion trumps other mandatory venue provisions.  

New Probate Code section 607E provides that a 
statutory probate court has concurrent jurisdic
tion with the district court in

(1) a personal injury, survival, or wrong
ful death action by or against a person 
in the person's capacity as a guardian; 

and 

(2) an action involving a guardian in 
which each other party aligned with 
the guardian is not an interested per
son in the guardianship.  

Tex. Prob. Code 607E.  

Probate Code section 608 goes on to provide 
that "[n]otwithstanding any other provision of 
this chapter, the proper venue for an action by or 
against a guardian, ward, or proposed ward for 
personal injury, death, or property damages is 
determined under Section 15.007, Civil Practice 
and Remedies Code." Tex. Prob. Code 608(b).  
In 2005, the Texas Supreme Court held that a

statutory probate court may not override other

wise mandatory venue provisions. See Gonzalez 

v. Reliant Energy, Inc., 159 S.W.3d 615 (Tex.  
2005). In Gonzalez, the Texas Supreme Court 
held that a statutory probate court's attempt to 
transfer a case from another court to its own 
court when venue of the proceeding is not other
wise proper is prohibited. For example, if a 

guardian sued for personal injuries to a ward, the 
suit by the guardian of the estate could only be 
transferred to a statutory probate court where the 

guardianship is pending if the original venue of 
the case would properly be brought in the same 

county as the statutory probate court. The hold
ing appears to expressly reverse the opinion of 

In re Houston Northwest Partners, Ltd., 98 
S.W.3d 777 (Tex. App.-Austin 2003, orig. pro
ceeding), and other prior opinions suggesting to 
the contrary that a statutory probate court could 
override mandatory venue provisions.  

10.2:8 Transfer to Statutory Probate 
Court 

If an action pending in district, county, or statu
tory court relates to a guardianship estate in the 
probate court, any party or person interested in 
the guardianship may seek to transfer the action 
to the probate court. Tex. Prob. Code 608. Sec
tion 608 provides that the judge of the statutory 
probate court presiding over the guardianship 
may transfer the action that is a "matter related 
to a guardianship proceeding pending in the stat
utory probate court, including a cause of action 

that is a matter related to a guardianship pro
ceeding pending in the statutory probate court 
and in which the guardian, ward, or proposed 
ward in the pending guardianship proceeding is 
a party" and consolidate the proceedings in the 
statutory probate court. Tex. Prob. Code 

608(a); see also Tex. Gov't Code ch. 25 (for 
probate court provisions relating to particular 

counties).  

But the transfer provisions should not be seen as 
a means to circumvent otherwise mandatory
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venue provisions. In Gonzalez v. Reliant Energy, 
Inc., 159 S.W.3d 615 (Tex. 2005), the Texas 
Supreme Court addressed the transfer issue 
directly. The court held that if venue was not 
originally proper in the statutory probate court, 
no transfer can be made unilaterally to bring the 
litigation into the guardianship estate or a statu
tory probate court. Gonzalez, 159 S.W.3d at 622.

10.2:9 Transfer for Want of Venue

If after a guardianship proceeding has com
menced the court determines that it does not 
have venue over the proceeding, on application 
of any interested person, the court must transfer 
the proceeding to a proper county. Tex. Prob.  
Code 611(c). The appropriate venue for 
appointment of a guardian depends on the type 
of guardianship action and the venue rules in 
Tex. Prob. Code 610.

10.3 Proposed Ward's Right to 
Private Attorney

An application for guardianship and the related 
proceeding "threatens the personal and financial 
freedoms of a proposed ward, and those free
doms must be ably defended." Oldham v. Cal
deron, No. 14-95-01426-CV, 1998 WL 104819, 
at *3 (Tex. App.-Houston [14th Dist.] March 
12, 1998, no pet.) (not designated for publica
tion). (Note: An unpublished decision has no 
precedential value but may be cited with the 
notation "(not designated for publication)." Tex.  
R. App. P. 47.7.) To ensure that every proposed 
ward and, when appropriate, every existing 
ward has legal representation, the court presid
ing over an application to create or modify a 
guardianship or to restore a ward's capacity is 
required to appoint an attorney ad litem to repre
sent the ward or proposed ward. See Tex. Prob.  
Code 647, 694C. The automatic appointment 
provisions do not, however, always supplant the 
ward or proposed ward's right to retain counsel 
of his own choice.

A party is generally entitled to represent himself 

or to be represented by an attorney. Tex. R. Civ.  

P. 7. However, if, as in a guardianship proceed

ing, the central issue is whether the client has the 
legal capacity to handle his affairs, the right to 

retain counsel must be considered in conjunc
tion with the proposed ward's ability to under
stand the act of retaining counsel.  

10.3:1 Before Adjudication 

Although there is no specific statutory authority, 

courts recognize that a proposed ward has the 
right to retain private counsel to defend against a 

pending application for guardianship. For exam
ple, in Oldham v. Calderon, the proposed ward 
privately retained her own attorneys to defend 
her against a request for guardianship. Oldham 

v. Calderon, No. 14-95-01426-CV, 1998 WL 
104819 (Tex. App.-Houston [14th Dist.] 
March 12, 1998, no pet.) (not designated for 
publication). (Note: An unpublished decision 
has no precedential value but may be cited with 

the notation "(not designated for publication)." 
Tex. R. App. P. 47.7.) The court ruled that the 
proposed ward had the right to be represented by 
counsel of her own selection. Affirming the pay
ment of attorney's fees on appeal, the court of 
appeals recognized that a proposed ward has the 
right to select her own attorney and be ably 

defended. Oldham, 1998 WL 104819, at *3; see 
also Tex. R. Civ. P. 7. The appellate court further 
noted that

a trial court can make the most ratio
nal decision concerning appointment 
of a guardian only where the interests 
of the proposed ward are vigorously 
represented. Therefore, to the extent 
[the retained attorneys] could work 
more effectively with [the proposed 
ward] in this case than an attorney 
selected by the court, her estate was 
benefited, not harmed, by their 
involvement.

STATE BAR OF TEXAS

10.3

10-7



Litigation

Oldham, 1998 WL 104819, at *3. Although the 
Oldham case is illustrative of the way a court 
may approach this issue, as an unpublished deci
sion, it has no precedential value. See Tex. R.  
App. P. 47.7.  

10.3:2 After Adjudication 

After a guardian has been appointed, the ward 
generally may lose the legal right to retain an 
attorney. See Breaux v. Allied Bank of Texas, 699 
S.W.2d 599 (Tex. App.-Houston [14th Dist.] 
1985, writ ref'd n.r.e.). However, the courts and 
the Restatement (Second) of Contracts recog
nize exceptions to this general rule. See United 
Pacific Insurance Co. v. Buchanan, 765 P.2d 23 
(Wash. Ct. App. 1988). The comments to section 
13 of the Restatement (Second) of Contracts rec
ognize that a ward may exercise control over his 
property if the ward regains his ability to reason 
or has a lucid interval and the guardianship has 
been effectively abandoned. Restatement (Sec
ond) of Contracts 13 (1981). Further, Texas 
courts recognize that even a ward may contract 
for necessaries, which may include legal ser
vices. See Breaux, 699 S.W.2d at 604 (citing 
Ferguson v. Fitze, 173 S.W. 500 (Tex. Civ.  
App.-Galveston 1914, writ ref'd)). The 
retained attorney will have the burden of show
ing that the legal services rendered were in fact 
necessaries. See Breaux, 699 S.W.2d at 604. In a 
temporary guardianship, a ward has the statutory 
right to retain an attorney. Tex. Prob. Code 

875(f)(1)(B).

10.3:3 Restoration

A ward has the right to retain a private attorney 
to represent him in seeking the restoration of his 
rights. Tex. Prob. Code 694K. The court may 
order that the ward's attorney be compensated 
out of the ward's estate "only if the court finds 
that the attorney had a good-faith belief that the 
ward had the capacity necessary to retain the 
attorney's services." Tex. Prob. Code 694K. In 
appropriate circumstances many judges will

appoint the ward's choice of an attorney as the 
attorney ad litem and discharge the court's 

appointee.  

10.3:4 Considerations before 
Representation 

As discussed in section 10.3:2 above, the ward 

or proposed ward does not have an absolute 
right to private representation. Therefore, an 

attorney who is considering representing a ward 
or proposed ward should use reasonable means 
to confirm that the alleged incapacitated person 
has the requisite capacity to retain an attorney.  
For example, the attorney may meet the poten
tial client to determine whether he appears to be 
acting independently; understands that he is 

seeking to retain the attorney to represent him; is 
generally oriented to time, place, and person; 
and understands the basic financial arrangement 

and resulting obligations. If the court has 
appointed an attorney ad litem, the attorney 

should speak with the proposed ward's court

appointed attorney.  

Further, it is advisable to seek the opinion of the 

potential client's physician or a doctor qualified 
to render a medical opinion regarding the poten
tial client's capacity to enter into a contract. If 
possible, the attorney should obtain a written 

opinion.  

10.3:5 Challenging Attorney's 
Standing to Represent Ward 

The exclusive tool for challenging the authority 
of an attomey is rUIe 12 of the Texas Rules of 
Civil Procedure. Valley International Properties, 

Inc. v. Brownsville Savings & Loan Ass'n, 581 
S.W.2d 222, 226 (Tex. Civ. App.-Corpus 
Christi 1979, no writ); see also Angelina County 
v. McFarland, 374 S.W.2d 417, 422-23 (Tex.  
1964). A plea in abatement or a motion to dis
miss will not suffice. Fulcher v. Texas State 

Board ofPublic Accountancy, 571 S.W.2d 366, 
371-72 (Tex. Civ. App.-Corpus Christi 1978,
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writ ref'd n.r.e.); Cook v. City ofBooker, 167 
S.W.2d 232, 233-34 (Tex. Civ. App.-Amarillo 
1942, no writ).  

Rule 12 requires that a party must file a sworn 

written motion stating that he believes that the 
suit is being prosecuted or defended without 

authority. Notice of the motion must be served 

on the challenged attorney at least ten days 
before the hearing on the motion. At the hearing, 
the challenged attorney has the burden of prov
ing that he has sufficient authority to prosecute 

or defend the suit. If the attorney fails to prove 

his authority to represent the ward, his pleadings 

will be stricken. Tex. R. Civ. P. 12.  

This rule has been used to question whether a 

party has the power or authority to hire an attor
ney. See GulfRegional Education Television 

Affiliates v. University ofHouston, 746 S.W.2d 
803, 809 (Tex. App.-Houston [14th Dist.] 
1988, writ denied). An adverse result under a 
rule 12 challenge can be costly to an attorney 

with no authority, as he may not be paid. See, 

e.g., Breaux v. Allied Bank of Texas, 699 S.W.2d 
599 (Tex. App.-Houston [14th Dist.] 1985, 
writ ref'd n.r.e.). At least one attorney has been 

disbarred for representing an incapacitated per

son without authority. See State Bar of Texas v.  
Kilpatrick, 874 S.W.2d 656, 657 (Tex. 1994).  

10.3:6 Payment of Private 
Attorney's Fees 

An attorney who successfully defeats an appli

cation for guardianship or restores the ward's 
capacity can look to the capacitated client for 

payment. However, an attorney who is unsuc

cessful in defending against a guardianship or 
restoring a ward may still be entitled to fees if 

the court finds that the attorney has acted with a 

good-faith belief that the ward or proposed ward 
had the capacity to retain the attorney's services.  

Tex. Prob. Code 694K.

One of the few cases to address this issue is the 
unpublished decision of Oldham v. Calderon, 
No. 14-95-01426-CV, 1998 WL 104819 (Tex.  
App.-Houston [14th Dist.] March 12, 1998, no 
pet.) (not designated for publication). (Note: An 
unpublished decision has no precedential value 
but may be cited with the notation "(not desig
nated for publication)." Tex. R. App. P. 47.7.) In 
Oldham, the party opposing the payment of the 
private attorney's fees argued that an attorney 
selected by a proposed ward should be paid only 
if the guardianship application is defeated..The 
appellate court refused to adopt this position as 
it "would be contrary to the interest of both the 
proposed ward and her estate in that it could 
cause (i) fewer attorneys to be willing to accept 
the engagement under such constraints, and (ii) 
considerably higher fees to be charged to com
pensate the lawyer for the uncertainty of recov
ery." Oldham, 1998 WL 104819, at *3. Rather, 
the court held that the trial court could award 
attorney's fees to a private attorney, even if he 
was unsuccessful in defeating the guardianship.  
The trial court was authorized to do so because 
it "(a) was required to appoint an attorney ad 
litem to represent [the proposed ward's] inter
ests and to compensate that attorney for doing 
so; and (b) allowed [a private attorney] to fulfill 
the role of that attorney ad litem." Oldham, 1998 
WL 104819, at *3.  

Since the Oldham decision, Probate Code sec
tion 694K was enacted to provide some author
ity for attorneys representing wards seeking 
restoration or a modification of their guardian
ships. See section 10.3:3 above.

10.4 Initial Considerations

10.4:1 Assignment of Statutory 
Probate Judge 

Litigants in counties in which there is no statu
tory probate court, county court at law, or other 
statutory court exercising the jurisdiction of a 
probate court may request the assignment of a
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statutory probate judge to hear the contested 
portion of the guardianship proceeding. Tex.  
Prob. Code 606(b). If the county judge has not 
transferred the contested portion to the district 
court at the time the motion requesting the 
assignment is filed, the judge must grant the 
motion and may not transfer the matter to dis
ttict court unless the party withdraws the 
motion. Tex. Prob. Code 606(b-1). Failure to 
comply with the request is an abuse of the pre
siding county judge's discretion. See In re Vor
werk, 6 S.W.3d 781 (Tex. App.-Austin 1999, 
no pet.) (assignment to district court after 
request for assignment of statutory judge abuse 
of trial court's discretion). On the conclusion of 
the contested matter, including an appeal, the 
statutory probate judge shall transfer the 
resolved portion of the case back to the county 
court. Tex. Prob. Code 606(b-3).  

A recent amendment clarifies that the county 
court shall continue to exercise the jurisdiction 
over the management of the guardianship except 
the contested matter. Tex. Prob. Code 

606(b-4).  

10.4:2 Motion for Security for Costs 

Litigants should consider whether security for 
the attorney ad litein's costs should be posted.  
See Tex. Prob. Code 622. If the attorney ad 
litem or another party perceives that either the 
application or the contest is frivolous, he may 
file a motion for security for costs. When such a 
motion is filed, the parties are generally forced 
to assess their pleadings and decide whether the 
risk of posting security outweighs the advan
tages of proceeding.  

10.4:3 Right to Request Jury Trial 

Authority under Texas Probate Code: Any 
party to a contested guardianship proceeding 
may request a jury trial, including the proposed 
ward. Tex. Prob. Code 643, 685(b). Probate 
Code section 21 expressly guarantees the right

to a jury trial in all contested probate and 
mental-illness proceedings, and section 21 
applies to guardianship proceedings. Tex. Prob.  
Code 21, 603(a).  

Authority under Texas Constitution: The 
Texas Constitution guarantees the right to a jury 
trial. Article V, section 10, provides

In the trial of all causes in the District 
Courts, the plaintiff or defendant 
shall, upon application made in open 
court, have the right of trial by jury; 
but no jury shall be empaneled in any 
civil case unless demanded by a party 
to the case, and a jury fee be paid by 
the party demanding a jury, for such 

sum, and with such exceptions as 
may be prescribed by the Legislature.  

Tex. Const. art. V, 10.  

Article V, section 10, confers a right to trial by 
jury when a proceeding is styled as a "cause." 
The test for what constitutes a "cause" is not 
based on the nature of the contest but merely 
whether there is a matter of fact for a jury to 
decide. Tolle v. Tolle, 104 S.W. 1049, 1050 (Tex.  
1907) (contest over letters of administration is 
cause that warrants right to jury trial); Cockrill v.  
Cox, 65 Tex. 669 (1886); Linney v. Peloquin, 35 
Tex. 29 (1872) (will contest cause that warrants 
right to jury trial). The Texas Supreme Court has 
broadly construed article V, section 10, to apply 
to all causes, both in law and at equity. See also 
Southwestern Bell Telephone v. Public Utility 
Commission, 571 S.W.2d 503, 517 (Tex. 1978).  

10.4:4 Guardianship Proceedings 
That May Be Tried to Jury 

Permanent Guardianship: Although a party 
(including a proposed ward) in a proceeding 
seeking the appointment of a permanent guard
ian may request a jury trial, the right to a jury 
trial may be waived if not timely requested.  
Therefore, the attorney must be punctual in

10-10

0

0

10.4

STATE BAR OF TEXAS



Litigation

requesting the jury trial and in paying the jury 

fee. Tex. Prob. Code 643, 685.  

Temporary Guardianship: A jury trial is not 

authorized in a temporary guardianship. In re 

Kuhler, 60 S.W.3d 381, 382-83 (Tex. App.
Amarillo 2001, no pet.).  

10.4:5 Issues That May Be Tried to 
Jury 

EDITOR'S NOTE: As of the publication date of 
this manual, the Texas Pattern Jury Charges
Family and Probate committee of the State Bar 
of Texas was in the process of finalizing pattern 
jury charges for guardianship proceedings.  

Issues that may be tried to a jury include: 

Capacity: It is well established in Texas that 
the issue of capacity is one of fact for a jury. See 

Krause v. White, 612 S.W.2d 639, 643 (Tex.  
App.-Houston [14th Dist.] 1981, writ ref'd 
n.r.e.) (temporary guardianship); In re Guard

ianship ofDahl, 590 S.W.2d 191, 198 (Tex. Civ.  
App.-Amarillo 1979, writ ref'd n.r.e.) (perma
nent guardianship).  

Suitability to Serve: Whether a party is suit
able to serve as guardian is also an issue of fact 

for a jury. See Ulrickson v. Hawkins, 696 S.W.2d 
704, 708 (Tex. App.-Fort Worth 1985, writ 
ref'd n.r.e.).  

Selection between Suitable Persons: If two 

applicants are qualified to serve as guardian, the 
issue of who will best serve the needs of the 

ward may be submitted to a jury. See Chapa v.  

Hernandez, 587 S.W.2d 778, 781 (Tex. Civ.  
App.-Corpus Christi 1979, no writ).  

10.4:6 Considerations in Requesting 
Jury Trial 

The attorney in a guardianship proceeding must 

decide whether to request a jury. Obviously, the

decision is a difficult one, and each attorney's 

decision will largely depend on whom he repre

sents.  

General Considerations: Statutory probate 

judges are familiar with the test of incapacity 
and have seen the condition in many forms.  

They recognize that a proposed ward's mental 

status may have improved because of recent 
compliance with his medication schedule but 

that this improvement may be temporary. Mem

bers of the jury often identify with the proposed 

ward. The prospect of a jury trial forces the 
party seeking the guardianship to consider 

whether the matter can be resolved without the 

time and expense of a trial.  

Spouse Seeking to Serve as Guardian: 
Spouses are entitled to be appointed guardians 
of their incapacitated mates unless they are 

found to be disqualified. Tex. Prob. Code 677.  
If disqualification is not an issue, a party seeking 
appointment of a spouse as guardian need not 

request a jury because of the priority of the 

spouse to serve. If, however, a request has been 

made that the spouse be disqualified because he 

or she is unsuitable to serve, perhaps because the 
spouse is neglectful, cruel, or abusive to the pro

posed ward, the attorney seeking to have the 

spouse appointed may consider requesting a 

jury.  

Nonspouse Seeking to Serve as Guardian: 
If two or more persons are seeking to serve as 

guardian, the attorney must consider the charac
ter, education, transgressions, and appearance of 

the client in comparison with the other appli

cant. The attorney should also consider the rela
tionship of the client to the proposed ward. If an 

individual is not disqualified and is entitled to 

serve as guardian in preference over the other 
applicant, ajury trial is generally an unnecessary 

expense. See Tex. Prob. Code 677. See section 
10.5:3 below regarding disqualification.

STATE BAR OF TEXAS

10.4

10-I11



10.4

10.4:7 Right to Closed Hearing 

The proposed ward or his attorney may request a 
closed hearing. Tex. Prob. Code 685, 
875(f)(1)(E). Such requests should be timely 
and in writing to preserve the record.  

10.4:8 Continuance 

The hearing to confirm the appointment of a 
temporary guardian may be extended by agree
ment, but by no more than thirty days. The 
ward's attorney must consent to the extension.  
Tex. Prob. Code 875(f)(2). If personal citation 
has not been delivered to the ward, a continu
ance is mandated. The continuance can be for 
the entire period of the temporary guardianship 
(see Tex. Prob. Code 875(f), (h)); however, 
this is not the best practice. A full extension 
without an affirmation hearing raises constitu
tional due process issues that have not been 
tested.  

10.4:9 Temporary Guardianship 
Pending Contest 

If a temporary or permanent guardianship is 
contested, the court may appoint a temporary 
guardian pending contest on its own motion or 
on the motion of another, grant a temporary 
restraining order under Tex. R. Civ. P. 680, or 
both without additional citation if the court finds 
the appointment or issuance of the order is nec
essary. Tex. Prob. Code 875(k). Temporary 
guardianships pending contest are governed by 
Code section 875(k), which provides that

the court, on the court's own motion 

or on the motion of any interested 
party, may appoint a temporary 
guardian or grant a temporary 
restraining order under Rule 680, 
Texas Rules of Civil Procedure, or 
both, without issuing additional cita
tion if the court finds that the 
appointment or the issuance of the

order is necessary to protect the pro

posed ward or the proposed ward's 
estate.  

Tex. Prob. Code 875(k) (emphasis added).  

A temporary guardian qualifies by posting bond 
and filing the oath of office. The temporary 
guardian's term expires either at the conclusion 
of the hearing on the contest or when a court
appointed permanent guardian qualifies.  

The court must find probable cause to believe 
that the appointment is necessary to protect the 
proposed ward or his estate and that there is sub
stantial evidence of incapacity. Tex. Prob. Code 

875(a). The presence of imminent danger, 
however, is not an essential element in this 
determination. To the extent the court will allow 
the selection, it is best if the parties agree to a 
third party to serve pending contest. Such agree
ment will not be construed by the court as a tacit 
admission for the necessity of a guardian. The 
court may, however, take judicial notice of argu
ments made in temporary guardianship proceed
ings and in any subsequent proceedings. Trimble 
v. Texas Department of Protective & Regulatory 
Service, 981 S.W.2d 211, 215 (Tex. App.
Houston [14th Dist.] 1998, no pet.). See forms 
10-1 through 10-3 in this chapter.

10.5 Challenges to Standing in 
Guardianship Proceedings

Subject to a few exceptions, anyone may com
mence a guardianship proceeding, contest a 
guardianship proceeding, or contest the appoint
ment of a particular person as guardian. Tex.  
Prob. Code 642(a); see also Torres v. Ramon, 5 
S.W.3d 780, 782 (Tex. App.-San Antonio 
1999, no pet.).  

Some individuals may, however, lack standing 
to proceed with or be a party to a guardianship 
proceeding. See Allison v. Walvoord, 819 S.W.2d 
624 (Tex. App.-El Paso 1991, mand. motion 
overr.). A person lacks standing if he has an
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interest adverse to the proposed ward. Early 

identification of an adverse interest will allow 

expeditious disposal of the issue of qualification 

to serve.  

Additionally, some persons are disqualified 

from serving as guardian. See Tex. Prob. Code 

681. Individuals disqualified under section 

681 may still have standing under section 642 to 

contest the appointment of another person.

10.5:1 Adverse Interest

A person lacks standing to contest a guardian
ship proceeding if he has an interest adverse to 
the proposed ward. Tex. Prob. Code 642. If an 
individual lacks standing, he may not_ 

1. file an application to create a guard
ianship; 

2. contest the creation of a guardianship; 

3. contest the appointment of a certain 
person or persons as guardian of the 
proposed ward's person or estate or 
both; or 

4. contest an application to restore a 
ward's capacity or modify the guard
ianship.  

Tex. Prob. Code 642(b). Note that the statute 
does not prohibit an individual from bringing 
the need for a guardian to the court's attention 
informally through its investigator.  

The Texas Probate Code does not define what 
constitutes an "adverse interest" or provide 
much, if any, guidance on what the court may 
deem to be one. See Tex. Prob. Code 642(b).  
Some guidance on this issue is provided in Betts 
v. Brown, No. 14-99-00619-CV, 2001 WL 40337 
(Tex. App.-Houston [14th Dist.] January 18, 
2001, no pet.) (not designated for publication).  
(Note: An unpublished decision has no prece
dential value but may be cited with the notation 
"(not designated for publication)." Tex. R. App.  
P. 47.7.) Further, no Texas court has clearly

defined "adverse interest" under section 642(b).  

However, the term adverse interest has been 

defined in cases decided under Probate Code 

section 681 and its predecessors. Section 681 
disqualifies a person from serving as guardian if 

he is asserting a claim to property that is adverse 
to the ward. See Tex. Prob. Code 681. See also 

the discussion of the grounds for disqualifica

tion in section 10.5:3 below.  

Examples of individuals who may have an 

adverse interest include the following.  

Potential Creditor: A potential creditor of a 
proposed ward clearly lacks standing to seek or 

contest a guardianship proceeding. Allison v.  

Walvoord, 819 S.W.2d 624 (Tex. App.-El Paso 
1991, mand. motion overr.).  

In Allison, the wife filed an application seeking 

to be appointed limited guardian of her husband.  
At the time, her husband was the defendant in 

two lawsuits. The plaintiffs contested the appli

cation because they were concerned that the 

commencement of a guardianship proceeding 
and the appointment of a guardian would 

adversely affect future discovery. The wife chal

lenged the plaintiffs' standing to appear and 

contest her application for guardianship. The 
trial court (citing the former temporary guard

ianship statute) denied the wife's motion and 

found the potential creditors had standing in the 

guardianship application. Allison, 819 S.W.2d at 
625. The El Paso court of appeals reversed the 
trial court, directing it to strike the plaintiffs' 

contest to the guardianship application, stating 
"[t]he act is to 'protect the well-being of the 
individual' and those with an adverse interest 

can hardly qualify as being persons interested in 
protecting his well-being." Allison, 819 S.W.2d 
at 627.  

Spouse with Financial Interest Adverse to 
Incapacitated Spouse: Although a spouse 

generally has priority to serve as guardian of an 
incapacitated mate, the spouse may be disquali

fied for having a financial interest adverse to the
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incapacitated spouse. For example, a spouse 
seeking a divorce has an adverse interest. Fur
ther, a spouse may be disqualified if issues exist 
concerning the characterization of the couple's 
marital estate. Dobrowolski v. Wyman, 397 
S.W.2d 930 (Tex. Civ. App.-San Antonio 
1965, no writ).  

In Dobrowolski, the husband was appointed 
guardian of his wife of seventeen years. Both 
had children from prior marriages and owned 
separate property. After the husband's appoint
ment, the wife's daughter sought to remove him, 
arguing he was disqualified because he had 
claims potentially adverse to the ward regarding 
whether the couple's property was community 
or separate. The trial court agreed. On appeal, 
the husband stated that he was not asserting 
claims to or seeking an account of their assets.  
Nonetheless, the court of appeals affirmed the 
husband's removal, holding that guardians have 
a duty to determine the nature and extent of a 
ward's estate. Dobrowolski, 397 S.W.2d at 932 
(citing Dakan v. Dakan, 125 Tex. 305, 83 
S.W.2d 620 (1935)). Because the couple's prop
erty had been commingled, a complete account 
would be needed to determine each spouse's 
separate property. In determining her assets, the 
guardian would have the duty to protect her 
interests. Because of the possibility of conflict
ing claims during the accounting process, the 
husband had an adverse interest and was dis
qualified. Dobrowolski, 397 S.W.2d at 932.  

Parent with Financial Interest Adverse to 
Minor: Parents have priority to serve as 
guardians of their minor child's estate. However, 
a parent may be disqualified if he or she has a 
financial interest adverse to the child. For exam
ple, in Phillips v. Phillips, the court held that a 
surviving parent who sought to be appointed 
guardian of her minor children's estate had an 
interest adverse to her children relating to the 
settlement of her deceased spouse's estate. Phil
lips v. Phillips, 511 S.W.2d 748, 750-51 (Tex.  
Civ. App.-San Antonio 1974, no writ).

Another common example of an adverse finan
cial interest is that of a parent with a child sup
port obligation.  

Person with Duty to Account to Proposed 
Ward: Persons who owe a duty to account to 
the proposed ward may have an adverse interest.  
For example, an agent under a power of attorney 
that was executed by a ward before appointment 
of a guardian has a duty to account to the guard
ian of the ward's estate. Tex. Prob. Code 485.  
Thus, the agent may have an adverse interest 
because, if he were appointed guardian, he 
would be accounting to himself for his prior 
actions.  

Similarly, a partner in a partnership inherited by 
minor wards was disqualified to serve as guard
ian of the minors' estates. In re Guardianship of 
Henson, 551 S.W.2d 136, 139 (Tex. Civ. App.
Corpus Christi 1977, writ ref'd n.r.e.).  

Guarantor of Ward's Promissory Note: A 
person who has guaranteed a note or debt obli
gation of a proposed ward may have an adverse 
interest. Because of the strict claims require
ments, a guardian can sometimes delay the pay
ment of a ward's debt obligations. If the person 
appointed guardian has previously executed a 
guarantee on the ward's behalf, the guardian's 
interest may conflict with the ward's. Note, 
however, that no Texas court has directly 
addressed this issue as of the publication date of 
this manual.  

Actual vs. Potential Adverse Interest: In 
Adcock v. Sherling, the court attempted to clarify 
the definition of "adverse interest" by distin
guishing a potential adverse interest from an 
existing adverse interest. Adcock v. Sherling, 
923 S.W.2d 74 (Tex. App.-San Antonio 1996, 
no writ). Potential adverse interests will not dis
qualify a person from seeking or contesting a 
guardianship proceeding.  

The Adcock court held that the ward's son did 
not have an "adverse interest" merely because
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he was holding a certificate of deposit for her 

benefit as trustee. The court noted that the evi

dence presented showed the son was not 

indebted to the ward, he had no claim adverse to 

the ward or her property, and that none of the 
funds represented by the certificate and accumu
lated interest had been spent. The court further 

noted that the record did not establish how the 

son's duty as trustee of the trust would conflict 
with his role as guardian. Therefore, the court 

found that

while there potentially could have 

been an adverse claim or a conflict of 

interest, there is, in fact, no such 

adverse claim or conflict because 
Adcock's position concerning the 

money, that it is to be held by him 

and his brother to be used foi their 
mother's benefit, is the same interest 

that the estate has in the property.  

Adcock, 923 S.W.2d at 77.  

10.5:2 Procedure to Challenge 
Standing 

The procedure for challenging standing in a 

guardianship is by motion in limine. See Tex.  

Prob. Code 642(c); see also Womble v. Atkins, 
331 S.W.2d 294, 298 (Tex. 1960). A motion in 
limine is essentially a trial on the issue of stand

ing. Its purpose is to dispose of select issues 

before the trial on the merits.  

If a contest is filed, the applicant (or contestant) 

should attempt to determine as soon as possible 

whether the opposing party may have an adverse 
interest. Discovery is useful in determining 

whether an adverse interest exists. If it appears 

that a party has an adverse interest, a motion in 
limine should be filed as soon as possible and 

set for hearing. See Womble, 331 S.W.2d at 298.  
The challenged party is entitled to forty-five 

days' notice of the initial hearing on the motion 
in limine. Tex. R. Civ. P. 245. See forms 10-4 
and 10-5 in this chapter.

Matter of Law: In some cases, no genuine 

issue of fact exists about whether the party lacks 

standing under Probate Code section 642(b). For 

example, a party in a guardianship proceeding 
who is indebted to the proposed ward, as evi

denced by a written promissory note or judg
ment, is clearly disqualified and lacks standing 

unless he pays off the debt. In such cases, the 

attorney should consider filing a motion for par

tial summary judgment seeking a ruling that 

contestaht has an adverse interest as a matter of 
law. This tactic may eliminate the necessity for a 

full evidentiary hearing on the motion in limine 

and avoid the associated attorney's fees and 

expenses.  

Issue of Fact: If issues of fact exist about 

whether a party has an adverse interest, the court 

will hold a full evidentiary hearing on the 
motion in limine. Because standing is an issue 

for the court, a party is not entitled to a jury trial.  
See, e.g., Texas Ass'n of Business v. Texas Air 

Control Board, 852 S.W.2d 440, 445-46 (Tex.  
1993) (standing is aspect of jurisdiction and can 

be raised on appeal); Allison v. Walvoord, 819 
S.W.2d 624, 627 (Tex. App.-El Paso 1991, 
mand. motion overr.); Von Behren v. Von Behren, 

800 S.W.2d 919, 923 (Tex. App.-San Antonio 
1990, writ denied) (party to suit for managing 

conservator not entitled to jury trial on threshold 

issue of standing). However, each party may call 

and cross-examine witnesses. At the conclusion 
of the hearing, the judge will determine whether 

the party has an adverse interest and lacks stand
ing in the guardianship proceeding. If the court 
finds that a party lacks standing, his pleadings 

should be stricken. See Allison, 819 S.W.2d at 

627.  

Appeal: A finding that a party lacks standing 

constitutes a final judgment and may be 
appealed. See Fischer v. Williams, 331 S.W.2d 
210, 213-14 (Tex. 1960); A& WIndustries v.  
Day, 977 S.W.2d 738, 740 (Tex. App.-Fort 
Worth 1998, no pet.) (citing Crowson v. Wake

ham, 897 S.W.2d 779, 783 (Tex. 1995)); see also
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Womble, 331 S.W.2d at 297 (holding that dis
missal of probate action because party is not 
interested party is "in no sense ... interlocutory" 
but is final judgment). Thus, a stricken party 
should file a motion for new trial or notice of 
appeal within thirty days from the date the court 
finds that the party lacks standing. Tex. R. Civ.  

P. 329b(a); Tex. R. App. P. 26.1.  

On appeal, the appellate court will review the 
correctness of the court's conclusions of law as 
drawn from the facts. See A& Wlndustries, 977 
S.W.2d at 741 (citing Mercer v. Budworth, 715 
S.W.2d 693, 697 (Tex. App.-Houston [1st 
Dist.] 1986, writ ref'd n.r.e.), overruled on other 
grounds by Shumway v. Horizon Credit Corp., 

801 S.W.2d 890, 894 (Tex. 1991)). "The trial 
court's conclusions of law are reviewable de 
novo as a question of law, and will be upheld on 
appeal if the judgment can be sustained on any 
legal theory supported by the evidence." A& W 
Industries, 977 S.W.2d at 741 (citing Nekin v.  
Panzer, 833 S.W.2d 267, 268 (Tex. App.
Houston [1st Dist.] 1992, writ dism'd w.o.j.)).  

10.5:3 Disqualification 

Certain individuals are "disqualified" to serve as 
a guardian. Tex. Prob. Code 681. Although an 
adverse interest affects a party's standing in a 
guardianship proceeding, disqualification gener
ally only prohibits the disqualified party's'abil
ity to be appointed. It does not automatically 
exclude the disqualified party from participating 
in the guardianship proceeding.  

Section 681 prohibits the following types of per
sons from being appointed guardian.  

Minors: A minor is disqualified from serving 
as a guardian. Tex. Prob. Code 68 1(1).  

Notoriously Bad Persons: A person whose 
conduct is "notoriously bad" is disqualified 
from serving as a guardian. Tex. Prob. Code 

681(2). A notoriously bad person may be one

convicted of child or spousal abuse, a spouse 
who had abandoned his mate, or a person who 
has shown indifference, neglect, or cruelty 
toward the proposed ward. See Leger v. Legler, 

37 S.W.2d 284 (Tex. Civ. App.-Austin 1931, 
no writ) (husband disqualified because he aban
doned wife for ten years). A determination of 
what constitutes notoriously bad conduct will 
generally be an issue of fact.  

Incapacitated Persons: An incapacitated per
son is disqualified from serving as a guardian.  
Tex. Prob. Code 681(3).  

Parties to Lawsuit Involving Proposed 
Ward: An individual who is a party to a law
suit or whose parents are parties to a lawsuit 
affecting the proposed ward's welfare is disqual
ified to be appointed a guardian unless the court 
determines that the applicant's and the proposed 
ward's interests do not conflict or the court 
appoints a guardian ad litem to represent the 
proposed ward throughout the litigation. Tex.  
Prob. Code 681(4); see also Mireles v. Alvarez, 
789 S.W.2d 947 (Tex. App.-San Antonio 1990, 
writ denied) (husband disqualified from serving 
as wife's guardian because they were coplain

tiffs in lawsuit).  

Persons Indebted to Proposed Ward: A per
son who is indebted to the proposed ward is dis
qualified from serving as guardian. Tex. Prob.  
Code 681(5). This is a common ground for 
disqualification. The debt may be evidenced by 
written instrument or other evidence. The debtor 
may remove this disqualification by repaying 

the debt before his appointment. Tex. Prob.  
Code 681(5).  

Persons Asserting Claim Adverse to 
Proposed Ward: A person asserting a claim 
adverse to the proposed ward or his estate is dis
qualified from serving as guardian. Tex. Prob.  
Code 681(6). This is another common ground 
for disqualification. See section 10.5:1 above for 
a more detailed discussion.
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Incapable Persons: A person who, due to 

lack of education, experience, or otherwise, is 

incapable of managing and controlling the pro

posed ward's person or estate is disqualified 

from serving as guardian. Tex. Prob. Code 

681(7); see also Trimble v. Texas Department 

ofProtective & Regulatory Service, 981 S.W.2d 
211, 216 (Tex. App.-Houston [14th Dist.] 
1998, no pet.). An individual will not be auto

matically disqualified simply because he lacks 

knowledge of guardianship law or does not have 
a business degree. Blackburn v. Gantt, 561 

S.W.2d 269, 273 (Tex. Civ. App.-Houston [1st 
Dist.] 1978, no writ). Rather, the court will con

sider the experience of the applicant in light of 
the issues that may be involved in administering 
the proposed ward's estate. Thus, an individual 

may be incapable of serving as guardian because 

of the particularities of the proposed ward's 

estate. See Blackburn, 561 S.W.2d at 273 (bank, 
instead of son, appointed guardian to administer 

ward's considerable estate).  

Nonresidents Who Fail to Designate Resident 
Agents: A nonresident of Texas may not be 

appointed as a guardian in Texas unless he has 

filed a designation of resident agent in the 

guardianship proceeding. Tex. Prob. Code 
68 1(10). If an applicant is a nonresident of 

Texas, the application for guardianship and a 

designation of resident agent should be filed 
contemporaneously, if possible. The designation 

should be filed before the hearing to appoint a 

guardian.  

Unsuitable Persons: The court may find that 
a person, corporation, or institution is "unsuit

able" and thus disqualified to be appointed 

guardian. Tex. Prob. Code 681(8).  

Persons Disqualified by Declaration: A per

son may be disqualified to be appointed guard
ian if the proposed ward executed a written 

declaration under Code section 679 that specifi

cally disqualifies the individual. Tex. Prob.  
Code 681(9).

I

10.6

Persons Not Certified to Serve: A person 
may not serve as guardian who does not have 
the certification required by Probate Code sec
tion 679B. Tex. Prob. Code 681(11).  

10.5:4 Raising Issue of 
Disqtialification 

If a potentially ineligible person seeks to be 
appointed guardian, it is preferable to file a con
test to the application specifying the basis for 
disqualification. If the court characterizes the 
grounds for disqualification as "adverse inter
est" under section 642 of the Texas Probate 
Code, it may then find.that the party lacks stand
ing and strike that party's pleadings. See section 
10.5:1 above.

10.6 Medical Evidence

10.6:1 Physician's Letter or 
Certificate 

Unless the proposed ward is a minor, the court 
must be provided with current medical evidence 
of the person's incapacity before the appoint
ment of a guardian. It is advisable to obtain a let
ter or certificate from a physician licensed in 
Texas before filing the guardianship application.  
This allows the attorney to sign the pleading 
with a good-faith belief that the application is 
not groundless or frivolous. See Tex. R. Civ. P.  
13.  

If possible, a copy of the physician's letter or 
certificate should be attached to the original 
application for guardianship. The original letter 
or certificate will be submitted in evidence to 
the court at the hearing. The physician's letter or 
certificate should conclude that the proposed 
ward is either partially or totally incapacitated 
and should describe the tasks the proposed ward 
is no longer capable of performing. Unless the 
ward's incapacity is due to mental retardation, 
the examination leading to the diagnosis must 
have occurred within 120 days of the filing of
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the application; the corresponding letter or cer

tificate must be dated within that same time 
period. Tex. Prob. Code 687(a); but see Trim
ble v. Texas Department ofProtective & Regula

tory Service, 981 S.W.2d 211, 218-19 (Tex.  
App.-Houston [14th Dist.] 1998, no pet.) 
(admission and reliance on physician's report 
dated more than 120 days before application not 
reversible error). Because courts differ on the 
form of the physician's letter or certificate and 
the details required, the attorney should contact 
the court in which the hearing will be held to 

determine its requirements. For example, all let
ters to be filed in certain counties must be sup
ported by a physician's affidavit.  

If the proposed ward's incapacity is based on 
mental retardation, he may be examined no ear
lier than twenty-four months before the date of 
the hearing by a physician or psychologist 
licensed in Texas or certified by the Texas 
Department of Aging and Disability Services to 
perform such examinations. The examination 
must be conducted in accordance with rules of 
the executive commissioner of the Health and 
Human Services Commission governing exami

nations of that kind, and the physician or psy
chologist's letter or certificate must include a 
statement as to whether he made his determina
tion of mental retardation in accordance with 
Health and Safety Code section 593.005. See 
Tex. Prob. Code 687(c). The examining physi
cian must submit his written findings and rec
ommendations to the court. See Tex. Prob. Code 

687(c).  

Unless successfully excluded, the physician's 
letter or certificate will be admitted as evidence 

of the proposed ward's incapacity. In many 
cases, the letter or certificate alone may be 
deemed sufficient 'Medical evidence to establish 
a guardianship. However, if capacity is an issue, 
the attorney ad litem or contestant may be able 
to object to the letter or certificate on the basis 
of authentication or hearsay. Other possible 
objections include the physician's failure to sign

the letter or certificate or lack of Texas medical 
license, or that the letter or certificate is out-of
date. If a contest about incapacity is possible, 
the applicant for guardianship should retain a 
psychiatrist or neurologist with court experience 
to examine and-report on the proposed ward and 
to testify about the proposed ward's incapacity.  
See section 10.8:1 below.

10.6:2 Independent Medical 
Examination

If the proposed ward is uncooperative or the 
applicant cannot obtain proper consent to waive 
the patient-physician privilege, it may be neces
sary to seek a court-ordered examination by a 
physician. Probate Code section 687 provides 
that a "court may appoint the necessary physi
cians to examine the proposed ward." Tex.  
Prob. Code 687(b). The applicant can also use 
this method to obtain a second opinion. If an 
independent medical examination is sought, an 
application should be filed with the court setting 
out the requested scope of the examination and 
any requested limitations. The ward and attor
ney ad litem must receive notice at least four 
days before the hearing. Tex. Prob. Code 

687(b). Code section 687(b) directs the court
appointed physician to make his report available 
to the attorney ad litem. See Tex. Prob. Code 

687(b). If the examination is requested by 
someone other than the attorney ad litem, the 
requesting party should ask that the court direct 
the court-appointed physician to release a copy 
of his report to the requesting party. See forms 
10-6 and 10-7 in this chapter.  

Note that even though section 687 specifically 
refers to physicians, courts have discretion to 
appoint a physician and, when appropriate, 
order additional testing. For example, a psychia
trist may require neuropsychological testing to 
render a complete report. Thus, consideration 
should be given to any tests that may need to be 
ordered to obtain a complete independent evalu
ation.

STATE BAR OF TEXAS

0

10.6

10-18



Litigation

@ 10.7 Privileges and Exceptions

10.7:1 Physician-Patient Privilege 

General Rule: Communications between an 
individual and his physician are privileged and 
may not be disclosed by the physician. Tex. R.  
Evid. 509(c)(1). Further, a patient's medical 
records are confidential and may not be dis
closed. Tex. R. Evid. 509(c)(2).  

Waiver of Privilege: The patient or any repre
sentative of the patient may consent to the 
release of privileged information. Tex. R. Evid.  
509(e)(2). An authorized representative may 
include the patient's guardian or attorney ad 
litem in the guardianship hearing. Tex. R. Evid.  

509(f)(1). (Note that rule 509 refers to chapter 5 
instead of chapter 13 of the Texas Probate 

Code.) 

10.7:2 Mental-Health Privilege 

General Rule: All communications, including 
all records, between an individual and his physi

cian or another professional related to the 
patient's mental health are privileged. Tex. R.  
Evid. 510(b). Further, section 576.005 of the 
Health and Safety Code provides that "[r]ecords 

of a mental health facility that directly or indi
rectly identify a present, former, or proposed 
patient are confidential unless disclosure is per
mitted by other state law." See Tex. Health & 
Safety Code 576.005.  

Disclosure of Name and Birth and Death 
Dates: A mental-health facility must release 
the name, date of birth, or date of death of a per
son who was a patient at the facility on request 
by a representative of a cemetery or funeral 
establishment only for the purpose of inscribing 
the name or date on a grave marker, unless oth
erwise instructed by the patient or the patient's 
guardian. Tex. Health & Safety Code 

576.0055.

Waiver of Privilege: The patient or any repre
sentative of the patient may consent to the 

release of the privileged information by signing 
a written consent. Tex. R. Evid. 510(d)(2). An 
authorized representative includes any person 

bearing the written consent of the patient and the 

patient's guardian. Tex. R. Evid. 510(a)(3).  

10.7:3 Exceptions to Privilege 

Guardianship "Miranda" Warning: Texas 
Rule of Evidence 51 0(d)(4) allows physicians 
and other mental-health professionals to dis
close information concerning the proposed 
ward's mental or emotional health obtained in 
the course of a court-ordered examination pro
vided the professional previously informed the 
proposed ward that their communications would 
not be privileged. Tex. R. Evid. 51 0(d)(4). In 
order for the exception to apply, the judge must 
find that the patient was told that the informa
tion would not be privileged before communi
cating with the physician. Tex. R. Evid.  
51 0(d)(4).  

Failure to Give Guardianship "Miranda" 
Warning: If a medical doctor or expert fails to 
give the required disclosure, the expert's entire 
testimony generally will be excluded as privi
leged. Accordingly, experts should be warned 
about these requirements before evaluating the 
proposed ward. Furthermore, the physician's let
ter, certificate, or medical report should include 
a statement confirming that the expert gave the 

proposed ward the required disclosure and, if 
possible, that the proposed ward consented to 
the release of information in writing.  

If the physician failed to give the proper warn
ing, the temporary guardian of the person or an 
acting agent-in-fact could also consent to the 
disclosure of mental-health information under 
rule 510(b) of the Texas Rules of Evidence. See 
section 10.7:2 above.
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When contesting medical testimony, the attor
ney should take the opposing witness on voir 
dire before the direct examination to determine 
if the disclosure was made and the privilege was 
waived. If not, the attorney should move to 
strike further testimony of the witness.

10.8 Discovery

10.8:1 Testifying Medical Expert 

Selecting Qualified Experts: Hiring a psy
chiatrist or neurologist who has experience 
determining and testifying about capacity in 
guardianship proceedings is of great importance, 
as he will be familiar with the legal test for 
capacity. The expert should be board certified, if 
possible. Most judges will hesitate to grant an 
application for guardianship with no medical 
testimony. Possible alternatives to physicians as 
experts include social workers, nurses, and med
ical or home-care attendants.  

Qualifying Experts: Rule 702 of the Texas 
Rules of Evidence, which governs testifying 
experts, provides that "[i]f scientific, technical, 
or other specialized knowledge will assist the 
trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as 
an expert by knowledge, skill, experience, train
ing, or education may testify thereto in the form 
of an opinion or otherwise." Tex. R. Evid. 702.  

Daubert Standard: The United States 
Supreme Court decision in Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 579 
(1993), adopted a new standard relating to the 
admissibility of expert testimony. The Texas 
Supreme Court subsequently adopted the hold
ing of Daubert in E.I du Pont de Nemours & 
Co. v. Robinson, 923 S.W.2d 549, 556 (Tex.  
1995). This rule now applies to all experts. See 
Kumho Tire Co. v. Carmichael, 526 U.S. 137 
(1999).

In Daubert, the Supreme Court held that rule 
702 of the Federal Rules of Evidence requires 
scientific expert testimony to be both reliable 
and relevant. Daubert, 509 U.S. at 589. The dis
trict court granted the motion for summary judg
ment because the plaintiffs failed to establish 
that the principle on which their experts based 
their opinions was generally accepted by the rel

evant scientific community. Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 727 F. Supp. 570, 
572 (S. D. Cal. 1989) (quoting United States v.  
Kilgus, 571 F.2d 508, 510 (9th Cir. 1978)). The 
court of appeals followed the "general accep
tance test" established in Frye v. United States, 

293 F. 1013, 1014 (D.C. Cir. 1923), and 
affirmed the lower court's ruling. Daubert v.  

Merrell Dow Pharmaceuticals, Inc., 951 F.2d 
1128 (9th Cir. 1991).  

On appeal, the Supreme Court held that rule 702 
did not incorporate the Frye test, noting that 
Frye's restrictive "general acceptance" test was 
at odds with the liberal approach of the Federal 
Rules of Evidence. Daubert, 509 U.S. at 588 
(quoting Beech Aircraft Corp. v. Rainey, 488 
U.S. 153, 169 (1988)). Rather, rule 702 requires 
the proffered testimony to be (1) scientific 
knowledge (2) that will "assist the trier of fact to 
understand the evidence or to determine a fact in 
issue." Daubert, 509 U.S. at 589 (quoting Fed.  
R. Evid. 702). To constitute "scientific knowl
edge," the proffered testimony must be reliable.  
Daubert, 509 U.S. at 590. In addition, to be 
helpful to the trier of fact, the evidence must be 
relevant. Daubert, 509 U.S. at 591. Scientific 

evidence is relevant if there is a "valid scientific 
connection to the pertinent inquiry as a precon
dition to admissibility." Daubert, 509 U.S. at 
592. The Court further enumerated four nonex
clusive factors to assist trial judges in determin
ing whether scientific evidence is relevant and 
reliable and therefore admissible under rule 702.  
They are

1. whether a theory or technique can be 
and has been tested (falsifiability);
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2. whether the theory or technique has 
been subjected to peer review and 

publication; 

3. the technique's known or potential 
rate of error and the standards control
ling the technique's operation; and 

4. the general acceptance of the theory or 
technique by the relevant scientific 

community.  

Daubert, 509 U.S. at 591-94.  

Texas Adopts Daubert Rule in Robinson: In 
1995, the Texas Supreme Court adopted the 

Daubert holding in E.L du Pont de Nemours & 
Co. v. Robinson by finding that rule 702 of the 
Texas Rules of Evidence also requires a propo
nent of scientific expert testimony to demon
strate that such evidence is relevant and reliable 
before it can be admitted. Robinson, 923 S.W.2d 
at 556. Once an expert's qualifications are estab
lished, the proponent of the testimony must then 
demonstrate that the evidence is relevant and 
reliable before the testimony can be admitted.  

See Daubert, 509 U.S. at 579; Gammill v. Jack 
Williams Chevrolet, Inc., 972 S.W.2d 713, 720 
(Tex. 1998).  

By applying these tests to opinions proffered by 
a party, the trial court is mandated to assume the 
role of a "gatekeeper." However, the trial court 
need not determine "whether an expert's conclu
sions are correct, but only whether the analysis 
used to reach them is reliable." Gammill, 972 
S.W.2d at 728. The trial court retains discretion 
in determining the admissibility of expert testi
mony, and the standard on appeal is an abuse of 
that discretion. Gammill, 972 S.W.2d at 719.  

Extension of Daubert and Robinson to All 
Experts: For several years following the 
Daubert and Robinson decisions, it was unclear 

whether their holdings applied only to "hard sci
ences" such as testing, research, and analysis or 
were intended to extend to clinical sciences. The 
United States Supreme Court clarified this issue

in Kumho Tire Co. v. Carmichael, which held 
that the trial court's Daubert gatekeeper obliga
tion applied to all expert testimony. Kumho Tire 

Co., 526 U.S. at 147-149; see also Gammill, 
972 S.W.2d at 713.  

Effect on Guardianship Proceedings: 
Because medical testimony is a fundamental 
requirement in a guardianship proceeding, spe
cial consideration should be given to the selec
tion of medical experts to examine a proposed 
ward for purposes of providing medical expert 
testimony. It is preferable to select doctors with 
experience and training in psychology or neurol

ogy if possible. Geriatric psychiatrists and neu
rologists make good witnesses as they are able 
to testify to commonly used psychiatric tests in 
their area of specialization.  

The failure to select a medical expert with spe
cialized training and knowledge could result in 
the exclusion of the expert's testimony. For 
example, the Texas Supreme Court affirmed the 
exclusion of an emergency room doctor's testi
mony offered to establish the relationship 
between a patient's head injury and death. Brod
ers v. Heise, 924 S.W.2d 148, 153 (Tex. 1996).  
In reaching its decision, the court noted that a 
neurologist was better suited to opine on such 
matters. Broders, 924 S.W.2d at 153. The court 
also noted that medical experts are not automati
cally qualified simply because they possess a 
medical degree. Rather, the offering party must 
show that "the expert has 'knowledge, skill, 
experience, training or education' regarding the 
specific issue before the court which would 
qualify the expert to give an opinion on that par
ticular subject." Broders, 924 S.W.2d at 153 
(citing Ponder v. Texarkana Memorial Hospital, 
840 S.W.2d 476, 477-78 (Tex. App.-Houston 
[14th Dist.] 1991, writ denied)).  

The attorney should be prepared to question the 

opposing party's expert. See form 10-16 in this 
chapter for a list of sample questions for the 
physician witness in a contested guardianship
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proceeding. These questions do not form an 

exhaustive list.  

10.8:2 Testifying Nonexpert Witness 

In jury trials, lay witnesses who are personally 

acquainted with the proposed ward are among 
the most influential. Lay witnesses may testify 
about the proposed ward's actions, conduct, and 

demeanor. Juries often give more credence to 
their testimony than to that of expert witnesses 
whom the jury may believe have something to 

gain or lose.  

If a nonexpert gives an opinion about mental 
capacity, he must state facts on which his opin
ion is based. Ellington v. Ellington, 443 S.W.2d 
50, 53 (Tex. Civ. App.-Tyler 1969, writ ref'd 
n.r.e.). If the witness states that he believes the 
proposed ward is of unsound mind, he must 

divulge detailed facts on which he bases his con
clusion. Conversely, if he concludes the pro
posed ward is of sound mind, he may provide 
relatively little detail. See Williford v. Masten, 
521 S.W.2d 878, 885 (Tex. Civ. App.-Amarillo 
1975, writ ref'd n.r.e.); Moeling v. Russell, 483 
S.W.2d 21, 23 (Tex. Civ. App.-Tyler 1972, no 
writ).  

Potential witnesses may include a religious 
adviser; friends, acquaintances, or members of 
the proposed ward's social groups; or any per
son who has had business dealings with the pro
posed ward such as a housekeeper, a banker, an 
accountant, a hairdresser, or a veterinarian.  

10.8:3 Court Investigator's Report 

On the filing of an application for guardianship 
under Probate Code section 682, a court investi
gator investigates the circumstances alleged in 
order to determine whether a less restrictive 
alternative is appropriate. Tex. Prob. Code 

648A(a). The court investigator's role does not 
supersede any statutory duty or obligation of

another to report or investigate abuse or neglect.  

Tex. Prob. Code 648A(d).  

The investigator must file a report on his find
ings. Tex. Prob. Code 648A(c). In contested 

cases, the investigator must furnish the attorneys 
with a copy of his report by the earlier of seven 
days after the day it is completed or ten days 

before the day the trial is scheduled to begin.  
Tex. Prob. Code 648A(c). Most court investi

gators appreciate receiving relevant telephone 
numbers and contact addresses from the appli
cant to assist in their investigation.  

10.8:4 Confidentiality of State and 
County Agency Reports 

General Rule: Agencies such as the Texas 
Department of Family and Protective Services 
may have information relevant to an applicant's 
eligibility to serve or contest a guardianship pro
ceeding. There are, however, confidentiality 
requirements with respect to the records of state 
and county agencies. The Texas Human 
Resources Code deems confidential and not sub

ject to disclosure

1. a report of abuse, neglect, or exploita

tion; 

2. the identity of the person making a 
report; and 

3. all files, reports, records, communica

tions, and working papers used or 

developed in an investigation relating 
to services provided under Code chap

ter 48.  

Tex. Hum. Res. Code 48.101(a).  

Exception: A court, including a court in 
which a guardianship is pending, may direct the 
release of confidential information if it deter
mines that the disclosure is essential to the 
administration of justice and will not endanger 
the life or safety of any individual who is the 

subject of, makes, or participates in a report of
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abuse, neglect, or exploitation. Tex. Hum. Res.  
Code 48.101(c)(3).  

The party seeking disclosure of a report must 
prepare and file a motion with the court request
ing its release and a hearing on the motion. Tex.  
Hum. Res. Code 48.101(c)(1). The movant 
must give the department or investigating state 
agency and each interested party notice of the 
motion and hearing. Tex. Hum. Res. Code 

48. 101(c)(2). The court must hold a hearing 
and conduct an in camera review of the informa
tion before determining whether to direct the 
release of the report. Tex. Hum. Res. Code 

48.101(c)(3).  

The notice and filing requirements delay pro
curement of the agency reports by several 
weeks. Accordingly, the application for their 
disclosure should be filed before the guardian
ship hearing to ensure sufficient time exists to 
receive and review them. See forms 10-8 and 
10-9 in this chapter.  

10.8:5 Discovery 

Discovery is an effective tool for determining 

another party's motivations in seeking or con
testing a guardianship. It also allows the attor
ney to ascertain whether that party has an 

adverse interest that would disqualify him from 
seeking or contesting the guardianship.  

A party should promptly send his request for 
disclosure and follow up with other discovery 
that does not exceed the new limitations. Dis
covery means should be used to investigate a 
party's standing, any adverse interests, any dis
qualifications, and opposition to another party's 
entitlement or qualifications. If defending 
against a guardianship, the attorney should 
attempt to determine whether the proponent has 
recently engaged in personal or business trans
actions that tacitly admit that the proposed ward 
has capacity. Such transactions may include 
accepting a check signed by the proposed ward

or acting under a power of attorney recently exe
cuted by the proposed ward.  

Finally, if any party is actively asserting that the 
proposed ward has capacity, the proposed ward 
should be deposed so that the attorney will be 
aware of the proposed ward's probable testi
mony. See forms 10-10 through 10-15 in this 
chapter.

10.9 Considerations During 
Hearing and Trial

10.9:1 Burden of Proof 

The burden of proof in a contested matter is on 
the person alleging the incapacity. As the appli
cant, he will be required to prove the elements to 
appoint a guardian. Tex. Prob. Code 684(c).  

10.9:2 Findings Required by Trier 
of Fact 

Note that in all guardianship proceedings, two 
standards of proof are employed. Section 684 of 
the Probate Code lists requisite findings and the 
applicable standards.  

Clear and Convincing Evidence: Before 
appointing a guardian, the finder of fact must 
find by clear and convincing evidence that

1. the proposed ward is incapacitated 
(the incapacity of an adult proposed 
ward must be evidenced by recurring 
acts within the preceding six months 
and not by isolated instances of negli
gence or bad judgment); 

2. it is in the best interests of the pro
posed ward to have a guardian; and 

3. the rights or property of the proposed 
ward will be protected by the appoint
ment of a guardian.  

Tex. Prob. Code 684(a), (c).
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Clear and convincing evidence means "that 

measure or degree of proof which will produce 

in the mind of the trier of fact a firm belief or 

conviction as to the truth of the allegations 

sought to be established." Trimble v. Texas 

Department ofProtective & Regulatory Service, 

981 S.W.2d 211, 217 (Tex. App.-Houston 
[14th Dist.] 1998, no pet.). This standard falls 
between the preponderance of evidence standard 
in civil proceedings and the reasonable doubt 

standard in criminal proceedings. Trimble, 981 
S.W.2d at 217.  

Preponderance of Evidence: Before appoint

ing a guardian, the finder of fact must find by a 

preponderance of the evidence that

1. the court has venue; 

2. the person proposed as guardian is eli
gible to act as guardian and is entitled 

to appointment or, if no eligible person 

is entitled to be appointed, the person 
appointed is a proper person to act as 

guardian; 

3. the guardianship is not created for the 

primary purpose of enabling a minor 

to establish residency for enrollment 
in a school or school district for which 

he is not otherwise eligible for enroll

ment; and 

4. the proposed ward is totally without 

capacity to care for himself and to 
manage his property or the proposed 

ward lacks the capacity to do some, 
but not all, of the tasks necessary to 

care for himself or to manage his 

property.  

Tex. Prob. Code 684(b).  

10.9:3 Ward's Presence in 
Courtroom 

Section 685 of the Probate Code requires the 
proposed ward's presence in the courtroom at

the hearing; if he does not attend, the court must 
make a finding on the record of why his pres

ence was not necessary or may enter its determi
nation in the order. Tex. Prob. Code 685(a).  

Generally, the duty to bring the proposed ward 
to the courtroom or to explain his nonappear

ance rests with the attorney ad litem. Several 
methods may be used to prove why the proposed 

ward's presence at the hearing would not be in 
his best interests. Some examples would include 

the following: 

- Incorporate into the physician's letter or 

certificate the medical reason the proposed 

ward's presence would be inappropriate.  

- Prepare a written statement by the ad litem 

for the proposed ward to sign, expressing 

his desire not to appear.  

- Tape record (with the court's permission) 

the proposed ward's statement to the court.  

- Arrange for a telephonic appearance if the 

proposed ward is physically unable to 

attend and the court will allow it.  

- Arrange for the ad litem to testify about the 
proposed ward's inability or lack of desire 

to attend.  

10.9:4 Hearsay Objection to 
Physician's Letter or 
Certificate 

It is generally appropriate to allow hearsay of a 
medical professional without subjecting the pro

fessional to cross-examination if the physician's 
testimony is not truly controverted. This com

monly occurs if no one objects to the admission 

of the physician's letter or certificate. Also, rule 
803(4) of the Texas Rules of Evidence provides 

a hearsay exception for "statements made for 

purposes of medical diagnosis or treatment and 

describing medical history, or past or present 
symptoms, pain, or sensations, or the inception 

or general character of the cause or external .
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source thereof insofar as reasonably pertinent to 
diagnosis or treatment." Tex. R. Evid. 803(4).  

10.9:5 "Dead Man's Statute" 

The "dead man's statute," which limits the 
admissibility of a decedent's statements under 
certain circumstances, applies to incapacitated 
individuals. Neither party is allowed to testify 
against the other as to oral statements by the tes
tator, intestate, or ward, unless that testimony is 
corroborated or unless the witness is called at 
trial to testify by the opposite party. Tex. R.  
Evid. 601(b).  

Most transactions with the proposed ward or 
ward can be admitted. Tex. R. Evid. 601(b).  
Additionally, Texas courts follow the modem 
line of cases from other jurisdictions holding 
that "corroborating evidence need not be suffi
cient standing alone to support the verdict, but 
must tend to confirm and strengthen the testi
mony of the witness and show the probability of 
its truth." Quitta v. Fossati, 808 S.W.2d 636, 641 
(Tex. App.-Corpus Christi 1991, writ denied) 
(citing Powers v. McDaniel, 785 S.W.2d 915, 
920-21 (Tex. App.-San Antonio 1990, writ 
denied); Parham v. Wilbon, 746 S.W.2d 347, 
350 (Tex. App.-Fort Worth 1988, no writ); 
Bobbitt v. Bass, 713 S.W.2d 217, 220 (Tex.  
App.-El Paso 1986, writ dism'd)).  

10.9:6 Jury Charge 

A jury charge should be prepared and submitted 
to the court. See Tex. R. Civ. P. 271-279.  

EDITOR'S NOTE: As of the publication date of 
this manual, the Texas Pattern Jury Charges
Family and Probate committee of the State Bar 
of Texas was in the process of finalizing pattern 
jury charges for guardianship proceedings.

10.10 Attorney's Fees 

Reasonable and necessary attorney's fees may 
be charged against the ward's estate or, if the 
estate is insufficient, against certain counties 
under section 665A of the Texas Probate Code.  
See Nelkin v. Panzer, 833 S.W.2d 267, 269 (Tex.  
App.-Houston [1st Dist.] 1992, writ dism'd 
w.o.j.) (citing former Probate Code section 247); 
see also Tex. Prob. Code 665B(a).  

A private attorney who defends the proposed 
ward in the guardianship proceeding may also 
seek payment of attorney's fees and expenses 
from the ward's estate. See Oldham v. Calderon, 
No. 14-95-01426-CV, 1998 WL 104819 (Tex.  
App.-Houston [14th Dist.] 1998, no pet.) (not 
designated for publication). (Note: An unpub
lished decision has no precedential value but 
may be cited with the notation "(not designated 
for publication)." Tex. R. App. P. 47.7.) See sec
tion 10.3 above for additional discussion of this 
case.  

10.10:1 Requesting Attorney's Fees 

It is advisable to include a plea of good faith and 
just cause in the application to appoint a guard
ian. See form 10-1 in this chapter for suggested 

language.  

If the request for fees is not contested, it may be 
submitted as an application for payment of 
appointee's fees or by filing a claim. The appli
cation should be in writing, showing each item 
of expense and the date of the expense; verified 
by an affidavit of the guardian or applicant; and 
filed with the clerk of the court to comply with 
section 667 of the Probate Code regarding 
expenses against the guardianship estate. The 
payment must be authorized by court order. Tex.  
Prob. Code 667; see also Woollett v. Matyas
tik, 23 S.W.3d 48, 52 (Tex. App.-Austin 2000, 
pet. denied).
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10.10:2 Evidentiary Requirements 

The determination of reasonable attorney's fees 
is a question of fact, and the fee award must be 
supported by competent evidence. Brown & 
Root U.S.A., Inc. v. Trevino, 802 S.W.2d 13, 
14-15 (Tex. App.-El Paso 1990, no writ) (cit
ing Great American Reserve Insurance Co. v.  
Britton, 406 S.W.2d 901 (Tex. 1966)). The court 
should consider the attorney's hourly rate and 
the hours expended. See Central Texas Micro
graphics v. Leal, 908 S.W.2d 292, 299 (Tex.  
App.-San Antonio 1995, no writ). Expert testi
mony concerning the reasonableness and neces
sity of the services performed should support the 
award. Barrett v. Parchman, 675 S.W.2d 289,

291 (Tex. App.-Dallas 1984, no writ). See also 
Tex. Disciplinary Rules Prof'l Conduct R. 1.04.  

Texas appellate courts have held that the trial 
court does not have authority to adjudicate the 
reasonableness of attorney's fees on judicial 
knowledge without the benefit of evidence.  
Brown & Root U.S.A., Inc., 802 S.W.2d at 15; 
but see Tex. Civ. Prac. & Rem. Code 3 8.003 
(rebuttable presumption exists that usual and 
customary attorney's fees for section 38.001 
claims are reasonable). If no evidence or insuffi
cient evidence supports an award, the court 
abuses its discretion in making the award and 
the case must be reversed. Brown & Root 
U.S.A., Inc., 802 S.W.2d at 16.
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Application for Appointment of Temporary Guardian Pending Contest

Form 10-1 

[Caption. See 3 of the Introduction in this manual.] 

Application for Appointment of Temporary Guardian Pending Contest 

[Name of applicant], Applicant, files this Application for Appointment of Temporary 

Guardian Pending Contest on behalf of [name of proposed ward], Proposed Ward, and shows 

the Court the following: 

1. Proposed Ward, the person for whom the appointment of a guardian is sought, is 

[an adult [male/female]/a minor] whose date of birth is [date of birth] and who currently 

resides at [address, city, county] County, Texas, [and/but] who may be served with citation at 

[address, city, county] County, Texas.  

2. Applicant is the [relationship] of Proposed Ward and resides at [address, city, 

county] County, Texas. Applicant desires to be appointed temporary guardian of the person 

and estate of Proposed Ward pending contest. [He/She] is eligible to receive letters of guard

ianship and is entitled to be appointed.  

3. This Court has jurisdiction and venue over these proceedings because Proposed 

Ward resides in [county] County, and the principal part of Proposed Ward's property is situ

ated in [county] County.  

4. [It is alleged that] Proposed Ward is totally incapacitated.  

Include the following if applicable.  

5. Proposed Ward has stated that [he/she] prefers that Applicant serve as guardian as 

authorized by the Texas Probate Code. [Include the following if applicable: The court investi

gator has stated in [his/her] report that Proposed Ward wants Applicant to serve as [his/her] 

guardian.]
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Continue with the following.  

6. Applicant requests the Court give due consideration to Proposed Ward's prefer

ence pursuant to section 689 of the Texas Probate Code. Applicant requests appointment and 

is qualified to be appointed as temporary guardian of Proposed Ward pending contest.  

7. Alternatively, Applicant requests that a qualified neutral third party be appointed 

temporary guardian of the estate pending contest and that Applicant be appointed temporary 

guardian of the person pending contest of Proposed Ward.  

8. A necessity exists for the appointment of a temporary guardian of Proposed Ward 

pending contest. [Describe the reason for appointment of a temporary guardian, e.g., Although 

Proposed Ward's incapacity has been admitted by all parties except the attorney ad litem, a 

contest has been filed to Applicant's right to serve, delaying the appointment of a permanent 

guardian.] 

9. Substantial evidence exists that Proposed Ward's physical well-being may be 

impaired and that Proposed Ward's estate may be wasted, as enumerated more specifically in 

the paragraphs below.  

10. Proposed Ward is unable to make reasonable and informed decisions concerning 

[his/her] health or estate. [Describe supporting documentation, e.g., In support of the immedi

ate need for the appointment of a guardian, Applicant attaches the physician's [letter/ 

certificate] of [name of doctor], Applicant's expert, as Exhibit [exhibit number/letter], and the 

physician's [letter/certificate] of [name of doctor], the attorney ad litem's expert, as Exhibit 

[exhibit number/letter].] 

11. This Court should appoint a temporary guardian of the estate pending contest to 

insure that Proposed Ward's interests are adequately represented.  

12. The limited powers and authority that Applicant requests the Court grant are

10-1-2 STATE BAR OF TEXAS
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Select as applicable.  

a. to take control of Proposed Ward's financial affairs to determine the status 

and extent of [his/her] assets; 

b. to take possession of Proposed Ward's assets and financial documents wher

ever located, including the contents of Proposed Ward's safe-deposit boxes; 

c. to collect the proceeds of any insurance policies, any annuity contracts, and 

Social Security proceeds that are owed to Proposed Ward; 

d. to file any necessary income tax return for Proposed Ward during the tempo

rary guardianship, to pay any income taxes owed, and to prepare and file any 

inventories (and any other reports) in any Court having jurisdiction of Pro

posed Ward's estate or in connection with those tax returns; 

e. to pay all ad valorem taxes owed by Proposed Ward; and 

f. to make expenditures to protect Proposed Ward's property and to apply to 

this Court for authority to pay from funds of the Proposed Ward's estate 

expenses of the temporary guardianship.  

13. The powers and authority that Applicant requests the Court to grant are

a. to make medical decisions and engage the services of any medical care pro

viders for the care and benefit of Proposed Ward, as allowed by the Texas 

Probate Code[./; and] 

Include the following if applicable.  

b. to provide food, clothing, and shelter for Proposed Ward, including arranging 

for care at [name of nursing facility].
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Continue with the following.  

14. No one has legal authority to consent to medical treatment, as Proposed Ward is 

incapable of giving informed consent, and no one is authorized to collect life insurance pro

ceeds or Social Security benefits on Proposed Ward's behalf.  

15. Applicant brings this Application for Appointment of Temporary Guardian Pend

ing Contest in good faith and for just cause. Applicant requests that the Court find Applicant 

and [his/her] attorneys have acted in good faith and for just cause in matters relating to this 

application and that [his/her] attorney's fees and expenses related to the establishment of the 

requested guardianship be approved and paid out of Proposed Ward's guardianship estate.  

Applicant prays that this Court appoint [name of applicant] temporary guardian pending 

contest of the person and estate of [name of proposed ward], pending the outcome of the con

test or, in the alternative, that this Court appoint [name of applicant] temporary guardian pend

ing contest of the person of [name of proposed ward] and a qualified neutral third party 

temporary guardian pending contest of the estate of [name of proposed ward]; that the 

appointment of the attorney ad litem be continued; that a time for a hearing on this application 

be set; that attorney's fees be awarded against Proposed Ward's estate; that a trial on the per

manent guardianship be set; that notice and citation be issued as required by law; and for all 

other relief to which Applicant may be entitled.
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Respectfully submitted, 

[Name] 

Attorney for Applicant 
State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

Include the following if applicable. While not mandatory, 
some courts require that these applications be verified.  

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], the applicant in the foregoing Application for Appointment of Temporary Guard

ian Pending Contest, known to me to be the person whose name is subscribed to the above and 

foregoing application, and on [his/her] oath stated that the application contains a correct and 

complete statement of the matters to which it relates and all the contents thereof are true, com

plete, and correct to the best of applicant's knowledge.  

[Name of applicant] 

SIGNED under oath before me on 

Notary Public, State of Texas 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Temporary Guardian] 

on the parties listed below. This service was made by [method of service, e.g., certified mail,
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properly addressed, return receipt requested, in a postpaid envelope deposited with the United 

States Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney] 

Attach exhibit(s).
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Motion to Extend Temporary Guardianship Pending Contest

Form 10-2 

[Caption. See 3 of the Introduction in this manual.] 

Motion to Extend Temporary Guardianship Pending Contest 

[Name of movant], the temporary guardian of the person and estate of [name of ward], 

Ward, an incapacitated person, files this Motion to Extend Temporary Guardianship Pending 

Contest pursuant to section 875(k) of the Texas Probate Code and shows the Court the follow

ing: 

1. On [date], this Court appointed [name of movant] as temporary guardian of the 

person and estate of Ward. [Name of movant] incorporates by reference [name of applicant]'s 

Application for the Appointment of Temporary Guardian of the Person and Estate. The tem

porary guardianship remains in effect until [date].  

2. On [date], [name of movant] filed [his/her] Application for Appointment of Per

manent Guardian of the person and estate of Ward, because it is in the best interests of Ward 

that the temporary guardianship be made permanent.  

3. On or about [date], [name of contestant] filed [his/her] contest to [name of 

movant]'s Application for Appointment of Guardian [include the following if applicable: , and 

in addition, filed [his/her] own Application for Appointment of Guardian]. The contest 

remains unresolved.  

4. Pursuant to section 875(k) of the Texas Probate Code, if an application to convert 

a temporary guardianship to a permanent guardianship is challenged or contested, this Court 

may appoint a temporary guardian whose term expires after sixty days from the original date 

of appointment of the temporary guardian, at the hearing to appoint a permanent guardian, or 

on the date a permanent guardian appointed by the court qualifies to serve, whichever is later.
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5. [Name of movant] brings this Motion to Extend Temporary Guardianship Pending 

Contest in good faith and for just cause. Applicant requests that the Court find Applicant and 

[his/her] attorney[s] have acted in good faith and for just cause in matters relating to this 

application and that [his/her] attorney's fees and expenses related to the establishment of the 

requested guardianship be approved and paid out of Ward's guardianship estate.  

[Name of movant], the temporary guardian of the person and estate of [name of ward], 

an incapacitated person, prays that this temporary guardianship be extended pursuant to sec

tion 875(k) of the Texas Probate Code; that [name of movant] remain as temporary guardian 

of the person and estate of Ward pending contest; and for all other relief to which [name of 

movant] may be entitled.  

[Name] 

Attorney for Movant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Include the following if applicable. While not mandatory, 
some courts require that these applications be verified.  

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

applicant], the applicant in the foregoing Application for Appointment of Temporary Guard

ian Pending Contest, known to me to be the person whose name is subscribed to the above and 

foregoing application, and on [his/her] oath stated that the application contains a correct and 

complete statement of the matters to which it relates and all the contents thereof are true, com

plete, and correct to the best of applicant's knowledge.  

[Name of applicant]
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SIGNED under oath before me on 

Notary Public, State of Texas 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.

SIGNED on

[Name of attorney]
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Order Extending Temporary Guardianship Pending Contest

Form 10-3 

[Caption. See 3 of the Introduction in this manual.] 

Order Extending Temporary Guardianship Pending Contest 

On [date] the Court considered the motion of [name of movant], temporary guardian of 

the person and estate of [name of proposed ward], an incapacitated person, to extend the tem

porary guardianship pending contest pursuant to section 875(k) of the Texas Probate Code.  

The Court finds that it is necessary to extend the temporary guardianship and that [name of 

movant] should remain as temporary guardian of the person and estate of [name of proposed 

ward], an incapacitated person.  

IT IS THEREFORE ORDERED that [name of movant] is appointed as temporary 

guardian of the person and estate of [name of proposed ward] pending contest, pursuant to 

section 875(k) of the Texas Probate Code.  

IT IS FURTHER ORDERED that the temporary guardian shall have the limited 

powers 

a. to take control of [name of proposed ward]'s financial affairs to determine the 

status and extent of [his/her] assets; 

b. to take possession of [name of proposed ward]'s assets and financial docu

ments wherever located, including the contents of [his/her] safe-deposit 

boxes; 

c. to collect the proceeds of any insurance policies, any annuity, contracts, and 

Social Security proceeds that are owed to [name of proposed ward]; 

d. to file any necessary income tax return for [name of proposed ward] during 

the temporary guardianship and to pay any income taxes owed and to prepare 

and file any inventories (and any other reports) in any Court having jurisdic-
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tion of [name of proposed ward]'s estate or in connection with those tax 

returns; 

e. to pay all ad valorem taxes owed by [name of proposed ward]; and 

f. to make expenditures to protect [name of proposed ward]'s property and to 

apply to this Court for authority to pay from funds of [name of proposed 

ward]'s estate expenses of the temporary guardianship.  

IT IS FURTHER ORDERED that the temporary guardian shall have the powers and 

authority

a. to make medical decisions and engage the services of any medical care pro

viders for the care and benefit of [name of proposed ward], as allowed by the 

Texas Probate Code[./; and] 

Include the following if applicable.  

b. to provide food, clothing, and shelter for [name of proposed ward], including 

arranging for care at [name of nursing facility].  

Continue with the following.  

IT IS FURTHER ORDERED that [name of movant]'s bond as temporary guardian of 

the person and estate of [name of proposed ward] shall remain in effect during the pending 

contest.  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS

Form 10-3

10-3-2



Order Extending Temporary Guardianship Pending Contest

APPROVED AS TO FORM: 

[Name] 

Attorney for Movant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Motion in Limine

Form 10-4 

This form may be used to challenge the standing or qualification of an individual seeking appointment 
as a guardian or to contest the standing of an individual contesting a guardianship on the basis that the 
individual has an interest adverse to the proposed ward.  

[Caption. See 3 of the Introduction in this manual.] 

Motion in Limine 

[Name of movant], Movant, files this Motion in Limine under section 642(c) and shows 

the Court the following: 

1. Movant seeks appointment as the guardian of the person and estate of [name of 

proposed ward], Proposed Ward, in this guardianship cause.  

2. [Name of person with adverse interest], Applicant, lacks standing in this guardian

ship cause pursuant to section 642(b) of the Texas Probate Code. [State the basis for adverse 

interest, e.g., Applicant is indebted to Proposed Ward, has made adverse claims against [him/ 

her] and [his/her] estate, and has claimed the ownership of certain assets belonging to Pro

posed Ward and threatened to sue Proposed Ward.] 

Include the following if challenging the qualification of an indi
vidual seeking appointment as guardian.  

3. Furthermore, Applicant is disqualified to serve as Proposed Ward's guardian puri

suant to section 681 of the Texas Probate Code. [State any additional basis for disqualification, 

e.g., Applicant is unsuitable, and Proposed Ward has expressly disqualified Applicant from 

serving as guardian of either his person or estate. A copy of Proposed Ward's declaration of 

guardian in the event of later incompetence or need of guardian is attached as Exhibit [exhibit 

number/letter] and incorporated by this reference.] 

Continue with the following.
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4. Proposed Ward requests the Court find as a matter of law that Applicant lacks 

standing to appear in this guardianship cause to contest any application for appointment of 

guardian of the person and estate of [name of proposed ward] or seek appointment as [his/her] 

permanent guardian, as Applicant has an interest adverse to Proposed Ward. Movant requests 

these determinations be made before any additional costs are incurred in determining the 

necessity of a guardian or who is to be appointed.  

Movant, [name of movant], requests this Court grant Movant's Motion in Limine and 

determine that Applicant, [name of person with adverse interest], has an interest adverse to 

[name of proposed ward] and strike Applicant's pleadings in this cause. Movant prays for all 

other relief to which Movant may be entitled.  

[Name] 

Attorney for Movant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

STATE BAR OF TEXAS
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SIGNED on

[Name of attorney] 

Attach exhibit(s).
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Order Granting Motion in Limine

Form 10-5 

[Caption. See 3 of the Introduction in this manual.] 

Order Granting Motion in Limine 

On [date] the Court heard the Motion in Limine pursuant to section 642 of the Texas 

Probate Code of [name of movant] to strike the pleadings filed by [name of person with 

adverse interest]. The Court, after considering the evidence and hearing the arguments of the 

attorneys, finds that [name of person with adverse interest] lacks standing in this matter as 

[he/she] has interests that are adverse to the ward.  

IT IS THEREFORE ORDERED that all pleadings filed by [name of person with 

adverse interest] are stricken, and [he/she] is dismissed from this guardianship with prejudice.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

By 
[Name] 
Attorney for Movant 
State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]
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Motion for Independent Mental Examination

Form 10-6 

This form may be used to request an independent mental examination of a proposed ward under Tex.  
Prob. Code 687. For an examination of a proposed ward whose alleged incapacity is mental retarda
tion, section 687(c) requires that the physician or psychologist appointed be certified by the Texas 
Department of Aging and Disability Services. Tex. Prob. Code 687(c).  

[Caption. See 3 of the Introduction in this manual.] 

Motion for Independent Mental Examination 

[Name of movant], Movant, makes this Motion for Independent Mental Examination 

and in support shows the Court the following: 

1. Movant believes it is in the best interests of [name of proposed ward], Proposed 

Ward, to be evaluated by an independent [psychiatrist/psychologist/physician] in this pro

ceeding.  

2. Movant believes it would be in Proposed Ward's best interests, pursuant to section 

687 of the Texas Probate Code, for the Court to order a complete independent mental exami

nation of Proposed Ward to be conducted by a court-designated, board-certified [include if 

applicable: geriatric/pediatric] [psychiatrist/psychologist/physician] for the purpose of 

[describe purpose of examination, e.g., determining Proposed Ward's present mental state and 

assessing [his/her] care and rehabilitation needs].  

3. Based on the facts, there is good cause shown for a compulsory independent men

tal examination of Proposed Ward.  

4. Movant therefore requests that the Court designate the time, place, manner, condi

tions, and scope of the examination to be conducted by the [psychiatrist/psychologist/physi

cian] named by the Court to make the examination of Proposed Ward. Movant also asks this 

Court to order all parties to supply the [psychiatrist/psychologist/physician] with all of Pro-
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posed Ward's medical records from [date] to the present in their possession or that of their 

attorneys. [Include if applicable: [Name of caretaker] should also be ordered to turn over [his/ 

her] daily log of medications.] It is further requested that the report of the examining [psychi

atrist/psychologist/physician] be provided to the Court and all attorneys of record.  

5. Movant requests that the cost of the examination be paid by Proposed Ward's 

estate as it is beneficial to Proposed Ward to have the facts of [his/her] mental status deter

mined.  

6. Movant requests that Proposed Ward be examined with no one else present other 

than the court-appointed [psychiatrist/psychologist/physician] and his or her staff and medical 

advisors and that no one communicate with the [psychiatrist/psychologist/physician] before 

the issuance of his or her report, other than to provide the medical records by letter with copies 

to all attorneys of record.  

Movant prays that the Court order that Proposed Ward be examined by a board

certified [include if applicable: geriatric/pediatric] [psychiatrist/psychologist/physician] desig

nated by this C6urt for the purpose of undergoing an independent mental examination pursu

ant to section 687 of the Texas Probate Code to determine [his/her] mental status; that the 

Court order the medical records be turned over; that a hearing be held on the motion; that no 

one be present at the examination except Proposed Ward, the [psychiatrist/psychologist/physi

cian], and [his/her] staff and medical advisors; that the Court order the examination to be paid 

by [name]; and for all other relief to which Movant may be entitled.  

[Name] 
Attorney for Movant 
State Bar No.: 
[Address] 
[Telephone] 

[Telecopier]
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Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney]
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Form 10-7 

[Caption. See 3 of the Introduction in this manual.] 

Order for Independent Mental Examination 

On [date] the Court considered the Motion for Independent Mental Examination filed 

by [name of movant], and the Court, after finding that proper notice has been given and hear

ing the evidence and having considered the motion and the applicable law, finds that good 

cause has been shown for the granting of the motion pursuant to section 687 of the Texas Pro

bate Code.  

IT IS THEREFORE ORDERED that [name of doctor], a board-certified [include if 

applicable: geriatric/pediatric] [psychiatrist/psychologist/physician] is hereby appointed by 

the Court to [describe scope of examination, e.g., examine [name of proposed ward]'s mental 

status and assess [his/her] rehabilitation needs], and should render [his/her] findings in a writ

ten report to this Court.  

IT IS FURTHER ORDERED that all parties and their attorneys deliver all medical 

records from [date] to the present [include if applicable: , including the caretaker's daily log of 

medications,] to the [psychiatrist/psychologist/physician] within three days of the date of this 

Order.  

IT IS FURTHER ORDERED that no one will be present during the examination other 

than [name of proposed ward] and [name of doctor] and [his/her] medical staff and medical 

advisors and that no one communicate with [name of doctor] other than by letter with the 

medical records with copies to all attorneys of record.  

IT IS FURTHER ORDERED that the cost of the examination and report be paid to 

[name of doctor] by [name of proposed ward]'s estate.
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Order for Independent Mental Examination

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

By 
[Name] 

Attorney for Movant 
State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]
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Motion for Disclosure of Confidential Records

Form 10-8 

Notice of the hearing on a motion to disclose confidential information must be served on the Depart
ment of Family and Protective Services or the investigating state agency as well as on each interested 
party. Tex. Hum. Res. Code 48.101(c)(2).  

[Caption. See 3 of the Introduction in this manual.] 

Motion for Disclosure of Confidential Records 

[Name of movant], Movant, [identify movant's standing, e.g., guardian of the person and 

estate of [name of ward], an incapacitated person], respectfully requests that this Court order 

the disclosure of the confidential records of [name of investigating agency] pertaining to 

[name of ward] and in support shows the Court the following: 

Describe the reason the confidential records are required. The 
following is an example.  

1. Movant is the court-appointed guardian of the person and estate of [name of ward], 

an incapacitated person. [Name of contesting individual], [relationship to the ward], who has 

asserted a prior right to serve as guardian, is contesting Movant's appointment. Movant 

believes that [name of contesting individual] is disqualified to serve as guardian.  

2. As part of an evidentiary hearing this Court held on [date], testimony was elicited 

from [name of specialist], a specialist with [name of investigating agency]. The written 

records formed the underlying basis of [name of specialist]'s testimony and are confidential 

pursuant to section 48.101 of the Human Resources Code. An exception exists, however, to 

the confidentiality requirements in a guardianship proceeding on a showing of cause.  

[Describe grounds for releasing records, e.g., Because the care and treatment of [name of 

ward] is in issue, and because [name]'s prior conduct in providing care for [name of ward] is 

also in issue in this cause, Movant believes that good cause exists to permit the confidential
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Form 10-8

1_-8-_



Motion for Disclosure of Confidential Records

records of [name of investigating agency] to be disclosed to Movant and the other parties to 

this cause regarding [name of ward].] 

Movant prays that after an in camera review by the Court, [he/she] be entitled to review 

the records of [name of investigating agency] regarding [name of ward] and for all other relief 

to which Movant may be entitled.  

[Name] 

Attorney for Movant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney]
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Order Granting Disclosure of Confidential Records Form 10-9 

Form 10-9 

[Caption. See 3 of the Introduction in this manual.] 

Order Granting Disclosure of Confidential Records 

On [date], the Court considered the motion of [name of movant], Movant, to review 

confidential records of [name of investigating agency] pertaining to [name of ward], Ward, an 

incapacitated person. The Court after reviewing the pleadings in camera finds that disclosure 

is essential to the administration of justice and will not endanger the life or safety of Ward, the 

party making the report, or the parties participating in the investigation and that Movant has 

shown good cause why [he/she] should be granted authority to review the confidential 

records.  

IT IS THEREFORE ORDERED that [name of custodian], custodian of records of 

[name of investigating agency], produce for inspection records pertaining to [name of ward] 

that are identifiable and unredacted in the [designation] Court of [county] County, Texas, on 

[date] at [time].  

IT IS FURTHER ORDERED that no copies of such records be made.  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS
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Order Granting Disclosure of Confidential Records

APPROVED AS TO FORM: 

By 

[Name] 
Attorney for Movant 
State Bar No.: 

[Address] 
[Telephone] 

[Telecopier]
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[Title of requestor] 's Requests for Disclosure

Form 10-10 

[Caption. See 3 of the Introduction in this manual.] 

[Title of requestor]'s Requests for Disclosure 

To: [Name of party], by and through [his/her] attorney of record, [name and address of attor

ney].  

Pursuant to rule 194 of the Texas Rules of Civil Procedure, you are requested to dis

close, within [thirty/fifty] days of service of this request, the information or material described 

in rule 194 to the offices of [name of party]'s attorney, [name of attorney] at [address, city, 

state].  

[Name] 
Attorney for [title of requestor] 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].

List the name and address of each party or attorney served.
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SIGNED on

[Name of attorney]
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[Title of requestor]'s [Interrogatories/Requests for Production/Requests for Admission]

Form 10-11 

[Caption. See 3 of the Introduction in this manual.] 

[Title of requestor]'s [Interrogatories/Requests for 
Production/Requests for Admission] 

To: [Name of party], by and through [his/her] attorney of record, [name and address of 

attorney].  

[Name of requestor] serves on [name of party] [his/her] [First Set of Interrogatories/ 

First Set of Requests for Production/[and] First Set of Requests for Admission] and seeks the 

following: 

In this document the following definitions and usages shall apply: 

"You" or "your" means [name of party], in all capacities, and all of [his/her] attorneys, 

accountants, associates, successors, employees, agents, partners, or independent contractors 

performing any service for [him/her].  

["Mr. [last name of requestor]"/"Ms. [last name of requestor]"] means [full name of 

requestor], the [title of requestor] in the above-referenced proceeding.  

["Mr. [last name of proposed ward]"/"Ms. [last name of proposed ward]"] shall refer to 

[Mr./Ms.] [full name of proposed ward], the proposed ward in the above-referenced proceed

ing.  

"Guardianship proceeding," "proceeding," or "litigation" refers to the above-referenced 

proceeding, including all pending applications, contests, claims for affirmative relief, or 

defenses.
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"Documents" is defined to be synonymous in meaning and equal in scope to the usage 

of that term in rule 192.3(b) of the Texas Rules of Civil Procedure. The terms "document," 

"documents," and "records" are used in their broadest sense and shall include all written, 

printed, typed, recorded, or graphic matter of every kind and description, both originals and 

copies, and all attachments and appendices thereto. Without limiting the foregoing, the terms 

"document," "documents," and "records" shall include all agreements, contracts, communica

tions, correspondence, letters, electronic mail, telecopies, telegrams, telexes, messages, mem

oranda, records, reports, books, summaries or other records of telephone conversations or 

interviews, summaries or other records of personal conversations, minutes or summaries or 

other records of meetings and conferences, summaries or other records of negotiations, other 

summaries, diaries, diary entries, calendars, appointment books, time records, instructions, 

work assignments, visitor records, forecasts, statistical data, statistical statements, financial 

statements, worksheets, work papers, drafts, graphs, maps, charts, tables, accounts, analytical 

records, consultants' reports, appraisals, bulletins, brochures, pamphlets, circulars, trade let

ters, press releases, notes, notices, marginal notations, notebooks, telephone bills or records, 

bills, statements, records of obligations and expenditures, invoices, lists, journals, advertising, 

recommendations, files, printouts, compilations, tabulations, purchase orders, receipts, sale 

orders, confirmations, checks, canceled checks, letters of credit, envelopes or folders or simi

lar containers, vouchers, analyses, studies, surveys, transcripts of hearings, transcripts of testi

mony, expense reports, microfilm, microfiche, articles, speeches, tape or disc recordings, 

sound recordings, video recordings, film, tapes, photographs, punch cards, programs and data 

compilations from which information can be obtained (including matter used in data process

ing), and other printed, written, handwritten, typewritten, recorded, stenographic, computer

generated, computer-stored, or electronically stored matter, however and by whomever pro

duced, prepared, reproduced, disseminated, or made. The terms "document," "documents," 

and "records" shall include all copies of documents by whatever means made, except that 

where a document is identified or produced, identical copies thereof which do not contain any

STATE BAR OF TEXAS10-11-2
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[Title of requestor]'s [Interrogatories/Requests for Production/Requests for Admission]

markings, additions, or deletions different from the original need not be separately produced.  

"Document," "documents," and "records" mean and include all matter within the foregoing 

description that is in your possession or control, or the control of any attorney, accountant, or 

financial advisor for you.  

"Identify" or "identification" means (1) when used in reference to a natural person, that 

respondent shall state such natural person's full name, present or last known address, and tele

phone number; (2) when used in reference to a document, that respondent shall state the date, 

subject and substance, author, all recipients, type of document (e.g., letter, telegram, memo

randum, computer printout, sound reproduction, chart, etc.), its present location, and the iden

tity of its present custodian if other than the person answering these [Interrogatories/Requests 

for Production/[and] Requests for Admission]; and (3) when used in reference to an event, 

meeting, occasion, statement, or conversation, that respondent shall state the date, place, dura

tion, and persons attending, present, or participating.  

"Possession, custody, or control" of an item, or references to that phrase, means that 

you either have physical possession of the item or have a right to possession of the item that is 

equal or superior to the person who has physical possession of the item.  

Singular and masculine forms of nouns and pronouns shall embrace and be read and 

applied as plural, or as feminine or neuter, as appropriate to the context.  

Each query is to be construed and responded to independently and not to be referenced 

to any other query herein for purposes of limitation.  

"Relate," "related," or "relating" means having reference to, connection with, or being 

associated with.
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"Through present" shall mean the date you answer this discovery and shall include fur

ther the last date you are required to supplement your responses to this discovery pursuant to 

the Texas Rules of Civil Procedure.  

"Including" shall be interpreted to mean "including, without limitation," and shall not 

be interpreted to exclude any information otherwise within the scope of any request.  

"Communication" means the transmittal of information (in the form of facts, ideas, 

inquiries, or otherwise) and includes, without limitation, every manner or means of statement, 

declaration, utterance, notation, disclaimer, or transfer or exchange of information of any 

nature whatsoever, by or to whomever, whether oral or written, and whether face-to-face or by 

telephone, mail, facsimile, electronic mail, personal delivery, or otherwise, including but not 

limited to correspondence, conversations, dialogue, discussions, interviews, consultations, 

agreements, and other understandings.  

"Persons" refers to natural persons or entities, including but not limited to any and all 

partnerships, firms, associations, joint ventures, corporations, and any other form of business 

organization or arrangement, as well as governmental or quasi-governmental agencies. If 

other than a natural person, the term includes all natural persons associated with such entity.  

"And" and "or" shall each be individually interpreted in every instance as meaning 

"and/or" and shall not be interpreted disjunctively to exclude any information otherwise 

within the scope of any request.  

Include the following as applicable.  

Interrogatories 

Pursuant to the provisions of rules 192 and 197 of the Texas Rules of Civil Procedure, 

you are required to complete written answers to the attached interrogatories immediately on 

the expiration of [thirty/fifty] days following the date you are served with these interrogato-
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[Title of requestor]'s [Interrogatories/Requests for Production/Requests for Admission]

ries. Your written answers must be served on the undersigned, [name of attorney], at [his/her] 

offices at [address, city, state]. With regard to the interrogatories, you are instructed that fail

ure to answer fully and in writing any of the following interrogatories may result in the Court 

entering an order compelling you to file written answers, directing you to pay the under

signed's reasonable expenses incurred in securing such an order, including attorney's fees, 

striking all your pleadings in this litigation, or entering a default judgment against you. Fur

ther, you have an affirmative duty to supplement your answers to the interrogatories with 

information that you may acquire after filing your written answers if such information makes 

it known that your previous answer was incorrect when made or if the answer, though cor

rectly made, is no longer true and the circumstances are such that your failure to amend your 

written answers would be in substance a knowing concealment. You are hereby requested to 

so supplement any of your written answers to these interrogatories at such time and, in the 

absence of any written objection to this request, it will be presumed that you have agreed to do 

so. Answers to these interrogatories must be made under oath separately and fully in writing.  

If you object to any of these interrogatories because you believe the number of answers 

called for exceeds the permissible limit provided by the Texas Rules of Civil Procedure, then 

please provide the maximum number of answers you believe are required by the Texas Rules 

of Civil Procedure by answering the interrogatories in consecutive order until you have 

reached the maximum number of answers you believe are required. This subparagraph is by 

no means an admission by the proponent of these interrogatories that the number of answers 

called for by these interrogatories is excessive or violative of any rule of law.  

Requests for Production 

Pursuant to rules 192 and 196 of the Texas Rules of Civil Procedure, you are requested 

to produce and permit the inspection and copying of items requested in the attached requests 

for production to [name of attorney] at [his/her] offices at [address, city, state], immediately
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on the expiration of [thirty/fifty] days following the date you are served with this set of 

requests for production.  

The requests for production include requests for documents and things that are in your 

actual possession, custody, or control and also documents and things in your constructive pos

session. You need not have actual physical possession of the documents and things requested.  

You have possession, custody, or control if you have a right to possession superior to that of a 

third party (including an agency, authority, or representative who has physical possession).  

See Tex. R. Civ. P. 192.7(b).  

If a document requested hereunder has already been produced in response to a previous 

request for production, subpoena, or order in this litigation, it need not be produced again.  

However, any documents previously produced should be identified by date, description, and 

by reference to the paragraph herein to which the documents are relevant.  

Requests for Admission 

Pursuant to rule 198 of the Texas Rules of Civil Procedure, you are requested to admit 

or deny the relevant facts requested in the attached requests for admission. Each of the matters 

of which an admission is requested is deemed admitted without further action unless within 

[thirty/fifty] days from the date you are served with this set of requests for admissions a sworn 

statement is delivered to [name of attorney] at [his/her] offices at [address, city, state] either 

admitting or denying the same or setting forth in detail the reasons why you cannot truthfully 

admit or deny the same.  

[Name] 
Attorney for [title of requestor] 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]

STATE BAR OF TEXAS10-11-6

Form 10-11



[Title of requestor] 's [Interrogatories/Requests for Production/Requests for Admission]

Certificate of Service 

I certify that in accordance with the Texas Rules of Civil Procedure I served a true and 

correct copy of [title of document, e.g., Motion for Leave to Resign as Guardian] on the parties 

listed below. This service was made by [method of service, e.g., certified mail, properly 

addressed, return receipt requested, in a postpaid envelope deposited with the United States 

Postal Service].  

List the name and address of each party or attorney served.  

SIGNED on 

[Name of attorney] 

Attach interrogatories, requests for production, and requests 
for admission. See forms 10-12 through 10-15 in this chapter 
for examples.

STATE BAR OF TEXAS 10-1 1-7

Form 10-11



0 

[Reserved]_

10-11-8 STATE BAR OF TEXAS



Sample Interrogatories

Form 10-12 

Interrogatories to parties are the subject of Tex. R. Civ. P. 197. Interrogatories may not request items 
available through a request for disclosure under Tex. R. Civ. P. 194.  

Sample Interrogatories 

Select as applicable.  

1. State your name, address, telephone number, Social Security number, birth date, 

and driver's license number, and the name, address, and telephone number of anyone helping 

you prepare answers to these interrogatories. Include in the address requested in this and all 

other interrogatories the street address, apartment number, city or township, county, and state.  

If the address is rural, include in the description of the address called for by this and all other 

interrogatories directions, to the nearest tenth of a mile, over public roads and streets from the 

nearest incorporated town or city.  

2. Identify all witnesses that you intend to call at trial in the guardianship proceeding, 

including their names, addresses, telephone numbers, and a brief description of the subjects on 

which you expect each witness to testify.  

3. Please state the name, address, and office telephone number of every physician, 

doctor, osteopath, psychiatrist, psychologist, or other medical care provider who has provided 

medical care or advice to [name of proposed ward] or has provided advice to you about [name 

of proposed ward] from [date] through the present.  

4. Please state the date, time, and nature of each personal or telephonic contact you 

have had with [name of proposed ward] from [date] through the present.
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5. List all facts, incidents, or matters of which you have personal knowledge that 

support your claim that [name of proposed ward] lacks judgment to handle [his/her] personal 

or financial affairs.  

6. Have you or has anyone on your behalf interviewed or obtained any statements 

from anyone concerning any matters relevant to this lawsuit? If so, please state the name, 

address, and telephone number of each such person.  

7. Please state the fact and reason that supports your allegation in your application 

for the appointment of a guardian for [name of proposed ward] that [name of proposed ward] 

is unable to care for [himself/herself] or to manage [his/her] financial affairs.  

8. Are you or have you been a party to any lawsuit (other than this lawsuit) from 

[date] through the present? If so, please state the cause number, style, and name of the court in 

which any such suit was heard or is pending.  

9. Are you indebted to [name of proposed ward]? If so, please state the amount of 

any such debt and describe the reason for any such debt.  

10. Are you indebted to [list any trusts or entities in which the proposed ward has an 

interest]? If so, please state the amount of any such debt and describe the reason for any such 

debt.  

11. Do you have any claim that is adverse to [name of proposed ward] or to any prop

erty, real or personal, of [name of proposed ward]? If so, please describe each such claim in 

full.  

12. Do you have any claim that is adverse to [list any trusts or entities in which the 

proposed ward has an interest] or to any property, real or personal, of [that entity/those 

entities]?
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13. State your educational background (include in your answer the names of all educa

tional institutions you have attended since high school, the dates of attendance, and any 

degrees you have earned). Please also identify all professional licenses you hold, whether any 

such license is current, and whether you have been disciplined by the governing body of any 

profession in which you hold a license.  

14. State the person or persons who asked you to join, as an applicant, in the guardian

ship proceeding pending under Cause No. [number] in the [designation] Court of [county] 

County, Texas.  

15. State every reason that supports your claim that [name of proposed ward]'s physi

cal well-being or estate may be in jeopardy.  

16. Have you ever been charged with or arrested for any crime other than a minor traf

fic violation? If so, please state the date, location, and nature of the alleged offense for which 

you were charged or arrested and the name of the governmental agency that charged or 

arrested you.  

17. Have you ever been convicted of or been made subject to deferred adjudication, 

suspended sentence, or probation for any crime other than a minor traffic violation? If so, 

please state the date, location, and nature of the offense and the name of the court that ren

dered any such measure against you, -and describe the nature of the conviction, adjudication, 

or probation rendered against you.  

18. State your marital history, giving the name and present address of your current 

spouse, if any, and of any prior spouse.  

19. State whether you have ever been divorced. If so, please state the cause number, 

style, identity of the court, and date of any judgment or decree for any divorce.

STATE BAR OF TEXAS 10- 12-3

Form 10-12



Sample Interrogatories

20. State your employment history since your twenty-first birthday. Include in your 

answer the name, address, and telephone number of each employer, the name of your supervi

sor at each employer, and the dates of employment.  

21. Has [name of proposed ward] made any gifts or loans to you since your twenty

first birthday? If so, please describe each such gift or loan by providing the date, nature, and 

amount (if made in the form of money) of any gift or loan from [name of proposed ward] to 

you in an amount or value in excess of $500.  

22. Have you ever been treated by a psychiatrist for a mental or emotional disorder or 

disease, chronic intoxication, or drug abuse or addiction? If so, please describe the reason for 

any such treatment and state the name and address of each such treating psychiatrist.  

23. Have you ever been admitted as a patient to any hospital or treatment facility for 

treatment of a mental disorder or disease, chronic intoxication, or drug abuse or addiction? If 

so, please state the name and address of each such hospital or treatment facility, the name and 

address of the treating physician, and the date of each such admission to a hospital or treat

ment facility.  

24. Are you currently taking any prescription drugs for any mental disorder or disease, 

chronic intoxication, or drug abuse or addiction? If so, please identify each such prescription 

drug you are currently taking and the name and address of the prescribing physician.  

25. Do you suffer from any physical condition, infirmity, or disease that impairs (a) 

your ability to communicate with others, (b) your ability to read or write, (c) your short-term 

or long-term memory, (d) your ability to make decisions, or (e) your ability to drive an auto

mobile? If so, please describe each such condition, infirmity, or disease.  

26. State the name, address, and telephone number of each expert used for consulta

tion who is not expected to be called as a witness at trial if (a) the consulting expert's work 

product forms a basis either in whole or in part of the opinions of an expert who is to be called
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as a witness or (b) the consulting expert's report or work product is reviewed by or received 

by the expert who is to testify in this case. For each such witness, give the subject matter on 

which he or she has provided an opinion, the mental impressions and opinions held by the 

expert, and the facts known to the expert (regardless of when the facts or information was 

acquired) that relate to or form the basis of the mental impressions and opinions held by the 

expert.  

27. Please state the name and address of every hospital, clinic, or outpatient facility 

that has provided medical care or advice to [name of proposed ward] or has provided advice to 

you about [name of proposed ward] from [date] through the present.  

28. Please state every reason why, in your opinion, it would be in the best interests of 

[name of proposed ward] for [you/[name]] to become [his/her] guardian, if that is your opin

ion.  

29. Please state every reason why, in your opinion, [name] would not be qualified to 

act as guardian of [name of proposed ward], if that is your opinion.  

30. Please state every reason why, in your opinion, [name] would not be suitable to act 

as guardian of [name of proposed ward], if that is your opinion.  

31. Are you aware of any attempts or plans made to change any trust or will created or 

signed by [name of proposed ward] [include if applicable: or [his/her] spouse]? If so, please 

explain and describe all such attempts or plans and explain and describe why any such 

attempts or plans were not carried out.  

32. Has [name of proposed ward] signed a will, trust agreement, power of attorney, or 

directive to physicians since [date]? If so, please describe the documents that have been 

signed and provide the name, address, and telephone number of each attorney or estate plan

ner who prepared or assisted with the preparation and execution of each such document.
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Sample Requests for Production

Form 10-13 

Requests for production are the subject of Tex. R. Civ. P. 196. Requests for production may not 
request items available through a request for disclosure under Tex. R. Civ. P. 194. Note: A request for 
the documents provided to, reviewed by, or prepared by a testifying expert must be obtained through a 
request for disclosure under rule 194. Likewise, medical records must also be requested under rule 194 
in certain situations.  

Sample Requests for Production 

Select as applicable.  

1. Produce for inspection and copying all documents related to this lawsuit given to 

or obtained, reviewed, or prepared by each person used for consultation and who is not 

expected to be called as a witness at trial if the consulting expert's work product forms a basis 

in whole or in part of the opinions of an expert who is to be called as a witness or the consult

ing expert's report or work product is reviewed by or received by the expert who is to testify 

in this case.  

2. Produce for inspection and copying all documents that relate directly or indirectly 

to the mental condition of [name of proposed ward] from [date] through the present.  

3. Produce for inspection and copying all documents that relate directly or indirectly 

to the physical condition of [name of proposed ward] from [date] through the present.  

4. If you are or have been a party to any lawsuit (other than this lawsuit) from [date] 

through the present, please produce for inspection and copying the pleadings in any such suit.  

5. If you are indebted to [name of proposed ward] or to any trust or business entity in 

which [name of proposed ward] has an interest, please produce for inspection and copying all 

documents relating to any such debt.
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6. If you have any claim that is adverse to [name of proposed ward] or to any prop

erty, real or personal, of [name of proposed ward], please produce for inspection and copying 

all documents relating to that claim or property.  

7. Please produce for inspection and copying all documents relating to any claim you 

have against [list any trusts or entities in which the proposed ward has an interest] or to any 

property, real or personal, of any such entity.  

8. Please produce for inspection and copying all diplomas from degrees you have 

earned, professional licenses you hold, and all documents relating to any disciplinary proceed

ing held against you.  

9. If you have been divorced, please produce for inspection and copying any divorce 

decree or judgment entered in any such divorce case.  

10. Please produce for inspection and copying all documents relating to any gift or 

loan in an amount or value in excess of $500 made to you by [name of proposed ward].  

11. Please produce for inspection and copying all documents that relate to any crime, 

other than minor traffic violations, for which you have been charged or arrested.  

12. Please produce for inspection and copying all documents that relate to your claim 

that [name of proposed ward] is unable to manage [his/her] person and estate.  

13. Please produce for inspection and copying all documents that relate to your claim 

that a necessity exists for the appointment of a permanent guardian of [name of proposed 

ward]'s person and estate.  

14. Please produce for inspection and copying all documents that [name of physician] 

provided you.
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Sample Requests for Production

15. Please produce for inspection and copying all documents that relate to any per

sonal or business matter involving you and [name of proposed ward] from [date] through the 

present.  

16. Please produce for inspection and copying all documents relating to your claim for 

attorney's fees and expenses from [name of proposed ward] including, but not limited to, all 

attorney's fee contracts, letter agreements, billing statements, and invoices.  

17. Please produce for inspection and copying all documents relating to written com

plaints or concerns you have prepared (except to or for your lawyers) relating to [name of pro

posed ward]'s personal and financial matters.  

18. Please produce for inspection and copying [include as applicable: (a) [name of pro

posed ward]'s last will, (b) the last will of [name of proposed ward]'s spouse, (c) all trust 

agreements signed by [name of proposed ward], (d) all trust agreements signed by [name of 

proposed ward]'s spouse, including all exhibits thereto, (e) all powers of attorney signed by 

[name of proposed ward], (f) all powers of attorney signed by [name of proposed ward]'s 

spouse, (g) all directives to physicians signed by [name of proposed ward], and (h) all direc

tives to physicians signed by [name of proposed ward]'s spouse].  

19. Please produce for inspection and copying all witness statements from anyone 

concerning any matters relevant to this lawsuit.  

20. Please produce for inspection and copying the documents related to any actions 

taken by you as agent for [name of proposed ward], including but not limited to financial 

records, invoices you have paid, checks, account agreements, beneficiary designations, guar

antees, consents, engagement agreements, and other contracts.

STATE BAR OF TEXAS

Form 10-13

10-_13_3



Sample Requests for Production

21. Please produce for inspection and copying all documents reviewed or relied upon 

in the preparation of your Answers to [title of requestor]'s Request for Disclosure in this liti

gation.  

22. Please produce for inspection and copying all documents related to the investiga

tion of your allegations in the litigation.  

23. Please produce for inspection and copying all documents and materials you intend 

to use in any deposition in the litigation.  

24. Please produce for. inspection and copying all documents or evidence you intend to 

use for impeachment purposes in the litigation.  

25. Please produce for inspection and copying all exhibits you intend to use at trial.  

26. Please produce for inspection and copying all documents that have not been pro

duced under the above requests for production numbers 1. through 25. that relate to or reflect 

facts relevant to this lawsuit.
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Requests for Admission [Directed to Applicant]

Form 10-14 

Requests for Admission 
[Directed to Applicant] 

Select as applicable.  

1. Admit or Deny 

that [name of proposed ward] is an adult individual who is not substantially unable to provide 

food, clothing, or shelter for [himself/herself].  

Answer: 

2. Admit or Deny 

that [name of proposed ward] is an adult individual who is not substantially unable to care for 

[his/her] own physical health.  

Answer: 

3. Admit or Deny 

that [name of proposed ward] is an adult individual who is not substantially unable to manage 

[his/her] own financial affairs.  

Answer: 

4. Admit or Deny 

that you are not suitable to act as guardian of [name of proposed ward].  

Answer:
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Requests for Admission [Directed to Applicant]

5. Admit or Deny 

that you have no personal knowledge of [name of proposed ward]'s physical health.  

Answer: 

6. Admit or Deny 

that you have no personal knowledge of [name of proposed ward]'s mental health.  

Answer: 

7. Admit or Deny 

that you have no personal knowledge of [name of proposed ward]'s ability to handle [his/her] 

financial matters.  

Answer: 

8. Admit or Deny 

that you are currently indebted to [name of proposed ward].  

Answer: 

9. Admit or Deny 

that you claim to have acquired from [name of proposed ward] an interest in the [describe any 

property received from the proposed ward].  

Answer:
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Requests for Admission [Directed to Contestant]

Form 10-15 

Requests for Admission 
[Directed to Contestant] 

Select as applicable.  

1. Admit or Deny 

that [name of proposed ward] is an adult individual who, because of a physical or mental con

dition, is substantially unable to provide food, clothing, or shelter for [himself/herself], to care 

for [his/her] own physical health, or to manage [his/her] own financial affairs.  

Answer: 

2. Admit or Deny 

that [name] is not the only person who would be qualified to act as guardian of [name of pro

posed ward].  

Answer: 

3. Adm it or Deny 

that [name] is not disqualified to become guardian of [name of proposed ward].  

Answer: 

4. Admit or Deny 

that [name] is a person suitable to become guardian of [name of proposed ward].  

Answer:

Repeat above paragraph as needed.
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Requests for Admission [Directed to Contestant]

5. Admit or Deny 

that since [date] there were attempts or plans made to change a will signed by [name of pro

posed ward].  

Answer:
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Questions for Physician Witness

Form 10-16 

Questions for Physician Witness 

1. State your full name for the court.  

2. How are you employed? 

3. Are you licensed to practice medicine in the state of Texas? 

4. Is your license on file with the appropriate authority in this county? 

5. What is your professional address? 

6. What medical school did you attend? 

7. Where did you do your internship and residency? 

8. Did you complete a fellowship? 

9. Are you a member of any professional associations? 

10. Are you associated with any hospitals? 

11. Have you brought your curriculum vitae with you? 

12. Is your curriculum vitae true, correct, and accurate in every respect? 

13. Are you board certified? 

14. If so, when did you obtain your board certification? 

15. If so, in what areas are you board certified?
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Questions for Physician Witness

16. In the field of [state field, e.g., psychiatry], do you treat patients who because of a phys

ical or mental condition are substantially unable to provide food, clothing, or shelter for them

selves or to care for their own health or financial affairs? 

17. Do you know [name of proposed ward]? 

18. When did you have occasion to treat the proposed ward? (Question the expert about 

each meeting.) 

19. Did you examine the proposed ward? 

20. Was the examination less than 120 days before the guardianship application? 

21. Did you disclose to the proposed ward that you would be testifying about [his/her] 

capacity? 

22. Did the proposed ward waive the disclosure of the examination? 

23. Did you apply your training and expertise in your examination of the proposed ward? 

24. What did the exam consist of? 

25. What type of tests were administered? 

26. What were the results of the examination? 

27. What was the diagnosis? 

28. Did you consult with any other physician in this matter? 

29. Did you review any tests, reports, or opinions of any other doctors? 

30. Did those assist you in reaching your opinions?
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Questions for Physician Witness

31. Do you have an opinion on whether the proposed ward is able to be present in the court

room for a hearing? 

32. Is the proposed ward on medication? If so, please describe the type of medication and 

dosage.  

33. Based on reasonable medical probability, do you have an opinion about whether the 

proposed ward is incapacitated? 

34. If so, what is your opinion? 

35. Do you recommend the appointment of a legal guardian for the proposed ward? 

36. Have you ever treated the proposed guardian for any psychiatric problems? 

37. Based on reasonable medical probability, do you have an opinion about whether the 

proposed ward is totally incapacitated or partially incapacitated? 

38. Based on reasonable medical probability, do you believe that in the future the proposed 

ward's diagnosis is likely to improve or change? 

39. If partially incapacitated, what activities is the proposed ward incapable of performing? 

If applicable, prove up medical report and offer as 
an exhibit.
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Chapter 14

Final Accounts and Closing Guardianships

14.1 Closing Guardianship

14.1:1 Closing Estate 

A guardianship of an estate of a ward is settled 
and closed if

1. a minor ward dies or becomes an adult 
by becoming eighteen years old, by 
removal of disabilities of minority 
according to Texas law, or by mar
riage; 

2. an incapacitated ward dies or is 
restored to full legal capacity; 

3. the spouse of a married ward is quali
fied as survivor in community, and the 
ward owns no separate property; 

4. the estate of a ward becomes 
exhausted; 

5. the foreseeable income accruing to a 
ward or to his estate is so negligible 
that maintaining the guardianship in 
force would be burdensome (see sec
tion 14.1:2 below for further discus
sion of closing an estate with 
negligible income); 

6. all the assets of the estate have been 
placed in a management trust under 
Texas Probate Code chapter XIII, part 
4, subpart N, and the court determines 
that a guardianship for the ward is no 
longer necessary; 

7. the court determines for any other rea
son that a guardianship for the ward is 
no longer necessary; or

8. a minor's estate consists only of cash 
or cash equivalents in an amount of 

$100,000 or less, in which case the 

guardianship may be terminated, the 
assets paid to the county clerk of the 
county in which the guardianship was 
pending, and the funds managed by 
the clerk under Probate Code section 
887.  

Tex. Prob. Code 745(a), (c).  

If any of the above situations exists, the guard
ian should prepare a verified account for final 
settlement (see section 14.2 below) setting out 
the specific reason that the guardianship should 
be settled and closed. See Tex. Prob. Code 

745-749. See form 14-1 in this chapter.

14.1:2 Closing Estate with 
Negligible Income

In the case of negligible income, the court may 
authorize the income to be paid to a parent or 
other person acting as guardian, to assist as far 
as possible in the maintenance of the ward, and 
without any liability for future accountings as to 
the income. See Tex. Prob. Code 745(a)(4), 
(a)(5), (b).  

Circumstances resulting in negligible income 
generally occur when a guardian is at the end of 
a "spend-down" strategy and the remaining 
funds are required for the nursing home. It is not 
advisable to seek to have anyone else apply for 
these funds at this point.  

Practice Pointer: Counsel for the guardian 
should be aware of a number of considerations 
well before this point:
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1. An application should be made for a 

pre-need funeral plan to be purchased 

by the guardian while sufficient funds 

($4,000-$5,000) are on hand.  

2. A realistic estimate of the fees and 

expenses necessary to wind down the 

guardianship of the estate must be 
made so that an application for fees 

may be made while a reservoir or an 

amount that would cover their pay

ment still exists.  

3. While Probate Code section 805 gives 

first priority for claims arising from 

expenses of administration (including 

attorney's fees), there must be suffi

cient funds remaining in order to 

cover these expenses.  

14.1:3 Appointing Attorney Ad 
Litem to Represent Ward 

In the settlement or closing of a guardianship, 

the court may appoint an attorney ad litem to 
represent the ward's interests in the final settle

ment with the guardian if the ward is deceased 
and there is no executor or administrator of the 

ward's estate, the ward is a nonresident, or the 

ward's residence is unknown. The court will 
allow the attorney ad litem reasonable compen
sation out of the ward's estate for services pro

vided. Tex. Prob. Code 755. Chapter 6 in this 
manual deals with the appointment of an attor

ney ad litem to represent the interests of the 

ward.  

In In re Estate of Glass, 961 S.W.2d 461 (Tex.  
App.-Houston [1st Dist.] 1997, no writ), the 

court restated the holding of Easterline v. Bean, 

49 S.W.2d 427, 428 (Tex. 1932), in which the 
Supreme Court of Texas declared that "it has 
long been the public policy of this state that, 

when a ward dies, the probate court loses juris

diction of the guardianship matter, save and 

except that the guardianship shall be immedi
ately settled and closed, and the guardian dis-

Final Accounts and Closing Guardianships 

charged." The court in Easterline ordered that 
the guardianship be terminated under section 
745 of the Probate Code and ordered the guard
ian to deliver the property of the deceased ward 
to the personal representative of the deceased 
ward's estate or other person entitled to the 
property.

14.2 Final Account

14.2:1 Time for Filing 

When the guardianship of an estate is to be set
tled and closed, the guardian must prepare and 
submit an account for final settlement. Tex.  
Prob. Code 749. The final report of a guardian 
of the person must be filed not later than the six
tieth day after the date on which the guardian
ship is required to be settled. Tex. Prob. Code 

747(b). For a list of situations requiring a 
guardianship to be closed, see section 14.1:1 
above.  

14.2:2 Contents 

The Texas Probate Code requires that specific 
categories be reported in the account for final 
settlement, including

1. the property, rents, revenues, and prof
its received by the guardian and 
belonging to the ward during the term 
of the guardianship; 

2. the disposition made of the property, 
rents, revenues, and profits; 

3. expenses or debts against the estate 
remaining unpaid, if any; 

4. the property of the guardianship that 
remains in the hands of the guardian, 
if any; 

5.- payment by the guardian of all 
required bond premiums;
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6. the tax returns the guardian has filed 
during the guardianship; 

7. the amount of taxes the ward owed 
during the guardianship that the 
guardian has paid; 

8. a complete account of the taxes the 
guardian has paid during the guardian
ship, including the amount of the 
taxes, the date the guardian paid the 
taxes, and the name of the governmen
tal entity to which the guardian paid 
the taxes; 

9. a description of all current delinquen
cies in the filing of tax returns and the 
payment of taxes and a reason for each 
delinquency; and 

10. other facts necessary for a full under
standing of the exact condition of the 
guardianship.  

Tex. Prob. Code 749.  

The guardian must verify the account and attach 
to it vouchers supporting each item not previ
ously reported. A detailed description of every 
transaction during the guardianship administra
tion is not necessary. It is sufficient simply to 
refer to the inventory already on file and to 
incorporate that and all other pleadings on file, 
including annual accounts and pleadings relat
ing to approved sales, expenditures, and the like 
into the final account. Thus, any detailed state
ment of facts and figures in the account for final 
settlement should relate only to those items not 
already reported to the court. Tex. Prob. Code 

749.  

Usually, the final item in the account for final 
settlement is a statement by the guardian that the 
property still on hand should be delivered to the 
person or persons entitled to receive it. The 
guardian is obligated to deliver the property of a 
deceased ward to the personal representative of

the ward's estate'or other person entitled to it.  
Tex. Prob. Code 747(a).

14.2

Form 14-1 in this chapter is an account for final 
settlement. The account should include a request 
for attorney's fees for the attorney representing 
the guardian or the guardian's estate. However, 
the order approving payment of any appointee's 
fees by the court must be separate; see form 
14-5. Forms 14-14 and 14-15 are a final report 
for guardian of the person only and -the corre

sponding order.  

The final report of a guardian of the person must 
be sworn to and state the reason the guardian

ship was terminated and to whom the property 
of the ward was delivered. Tex. Prob. Code 

747(b).  

14.2:3 Citation 

One of the following forms of citation is 
required when the account for final settlement is 
filed unless waiver of service is authorized (see 
form 14-7 in this chapter).  

1. If a resident ward is age fourteen or 
older and his address is known, he 
should be cited by personal service.  
Tex. Prob. Code 751(b).  

2. If the ward is deceased and an execu
tor or administrator other than the 

guardian has been appointed for the 
estate, the executor or administrator 
should be cited by personal service.  
Tex. Prob. Code 751(c).  

3. If the residence of the ward is 
unknown, if he is a nonresident of 
Texas, or if he is deceased and no rep
resentative has been appointed and has 

qualified in Texas, citation should be 
by publication. However, the court 
may by written order require citation 
by posting. Tex. Prob. Code 75 1(d).  

Many courts make citation by posting a manda
tory requirement; the attorney should check with 
the county clerk in the attorney's county for 
local practice.
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14.2:4 Court Action 

After citation has been returned, the court will 
examine the account and all accompanying 
vouchers, hear all evidence in support of the 
account and all objections, if any, to any portion 
of the account, and audit and settle the account.  
Tex. Prob. Code 752(a). If the court approves 
the account, it will enter an appropriate order 
(see form 14-4 in this chapter). Tex. Prob. Code 

752(d). Included in that order will be authority 
for the guardian to deliver any property remain
ing on hand to the ward or to any person legally 
entitled to receive the property and authority to 
pay any unpaid debts or expenses. Tex. Prob.  
Code 752(b). If there is no property remaining 
in the hands of the guardian at the time of the 
hearing, the order will discharge the guardian 
and his surety and close the estate. Tex. Prob.  
Code 752(c).  

If there is any property remaining in the estate 
for the guardian to deliver, he should obtain a 
signed receipt or other evidence of delivery 
from each person (see form 14-8). The guardian 
should then file an application for discharge (see 
form 14-6). Following that, the estate will be 
closed, the guardian will be discharged from his 
trust, and the guardian's surety will be relieved 
of his obligations under the bond. Tex. Prob.  
Code 703(m), 752(d). See forms 14-9 
through 14-11.

14.3 Refund of Bond

14.3:1 Refund of Cash Bond 

After orders approving the final account and 
authorizing the payment of all expenses, attor
ney's fees, and the guardianship fee are entered, 
if a cash bond has been delivered to the court, a 
motion to release the guardian's cash bond 
should be filed with the probate court, and the 
probate judge will enter an order releasing the 
cash bond. Tex. Prob. Code 703(m). See forms 
14-10 and 14-11 in this chapter.

14.3:2 Refund of Surety Bond 
Premium

A copy of the order granting the discharge also 
should be forwarded to the bonding company 
with a request for refund of any unused pre
mium. Many times if the guardianship is closed 
early in the year, part of the premium is refund
able.

14.4 Restoration of Ward

The ward or any person interested in the ward's 
welfare may petition the court for partial or 
complete restoration of the ward's legal capac
ity. Probate Code section 694A allows for the 
termination of the guardianship or alternatively 
permits a modification of the guardianship to 
expand or limit the guardian's powers. The ward 
or any person interested in the ward's welfare 
may petition the court for a determination that

1. the ward is no longer incapacitated 
and for an order for the settlement and 
closing of the guardianship; 

2. the ward lacks the capacity to do some 
or all of the tasks necessary to care for 
himself or to manage his property and 
for an order granting additional pow
ers and duties to the guardian with 
respect to the care of the ward or the 
management of the ward's property by 
the guardian; or 

3. the ward has the capacity to do some 
but not all of the tasks necessary to 
care for himself or to manage his 
property and for an order that

a. limits the powers and duties of 
the guardian with respect to the 
care of the ward or the manage
ment of the ward's property by 
the guardian; and
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b. permits the ward to care for him
self or to manage his property 
commensurate with his ability.  

Tex. Prob. Code 694A. See forms 14-12 and 
14-13 in this chapter.  

A ward may petition the court by an informal 
letter to the court rather than a formal petition.  
Any interference with the transmission of such a 
letter to the court is punishable by contempt.  
Tex. Prob. Code 694A.  

If the court receives such an informal letter 
seeking restoration, the court investigator or a 
guardian ad litem is appointed to file an applica
tion for restoration, as appropriate, on the ward's 
behalf. The guardian ad litem may also be 
appointed to serve as attorney ad litem. The 
guardian and the ward (if the ward is not the 
applicant) are then served with citation. See Tex.  
Prob. Code 694A.  

A ward may retain an attorney for purposes of 
restoration. There must be a finding by the court 
that the attorney had a good-faith belief that the 
ward had capacity to retain the attorney. Tex.  
Prob. Code 694K. See also sections 10.3:3 and 
10.3:4 in this manual.  

The court will also appoint an attorney ad litem 
as required by Code section 694C to represent 
the ward for purposes of restoration or modifica
tion.  

To grant the application, the court must find the 
restoration or modification warranted by a pre
ponderance of the evidence. See Tex. Prob.  
Code 694E. As with the original granting of 
the guardianship (since 1994), a physician's let
ter or certificate, in similar form to that required 
under Probate Code section 687, is required for 
restoration of capacity or modification of the 
guardianship. Tex. Prob. Code 694F.

If the court modifies the guardian's powers or 
duties, the order must specify the powers, limi-

14.6

tations, or duties of the guardian and the new 

specific areas of protection and assistance to be 

provided to the ward. The clerk must issue mod
ified letters of guardianship to conform to the 
order. See Tex. Prob. Code 694H.  

If the court grants an application for complete 
restoration, the guardian is required to immedi

ately settle and close the guardianship and 
deliver all of the remaining guardianship estate 
to the ward. When the guardianship is finally 
settled and closed, the clerk is to revoke all let
ters of guardianship. See Tex. Prob. Code 

694G.  

If the court determines not to restore or modify 
the guardianship, the application is to be dis
missed and an order entered to that effect. See 
Tex. Prob. Code 6941.

14.5 Fees

See section 8.11 in this manual for a discussion 
of compensation for the guardian.

14.6 Heirship

In certain situations it may be appropriate to 
seek to determine the deceased ward's heirs in a 
guardianship proceeding. For example, the ward 
may have died intestate without any debts and 
with a modest estate. A probate court in which 
the guardianship is pending may determine the 
heirs if the ward dies intestate and no adminis
tration is pending. Tex. Prob. Code 48(c).  
Note, however, that in In re Estate of Glass, 961 
S.W.2d 461 (Tex. App.-Houston [1st Dist.] 
1997, no writ), the court of appeals raised an 
issue of whether the court has jurisdiction to 
take any action other than the ordering of a final 
account and the closing of the guardianship.  
Before filing an application to declare heirs, 
therefore, the attorney should determine if local 
practice allows for the application to be filed in 
the guardianship proceeding.
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Account for Final Settlement

Form 14-1 

[Caption. See 3 of the Introduction in this manual.] 

Account for Final Settlement 

[Name of guardian], Guardian, the guardian of [person/estate/person and estate] of 

[name of ward], Ward, an incapacitated person, files this Account for Final Settlement in 

accordance with section 749 of the Texas Probate Code and shows the Court the following: 

1. Guardian was appointed personal representative of the [person/estate/person and 

estate] of Ward on [date]. Since that time, Guardian has administered this guardianship in 

accordance with the provisions of the Texas Probate Code.  

Select one of the following. If using the first option, proceed to 
paragraph 3. Otherwise, skip to paragraph 4.  

2. The guardianship of the [person/estate/person and estate] of Ward should be set

tled and closed because Ward died on [date].  

2. The guardianship of the [person/estate/person and estate] of Ward should be set

tled and closed because Ward became an adult by [becoming eighteen years of age/removal of 

disabilities/marriage] on [date].  

2. The guardianship of the [person/estate/person and estate] of Ward should be set

tled and closed because Ward was restored to full legal capacity on [date].

STATE BAR OF TEXAS 14-1-1
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2. The guardianship of the [person/estate/person and estate] of Ward should be set

tled and closed because the spouse of Ward qualified as the community administrator on 

[date], and Ward owns no separate property.  

2. The estate of Ward has become exhausted.  

2. The foreseeable income accruing to Ward or to [his/her] estate is so negligible that 

maintaining the guardianship in force would be burdensome.  

2. All the assets of the estate have been placed in a management trust under chapter 

XIII, part 4, subpart N, of the Texas Probate Code, and the Court has determined that a guard

ianship for Ward is no longer necessary.  

Select one of the following if applicable.  

3. Ward is deceased, and no personal representative of the estate has been appointed 

in Texas. Citation of the estate by [publication/posting] is necessary, in accordance with sec

tion 751(d) of the Texas Probate Code.  

3. Ward is deceased and [name of representative] was appointed personal representa

tive of the estate on [date] by order of the [designation] Court of [county] County, Texas, in 

Cause No. [number], styled "[style of case]." The personal representative is a person other 

than Guardian and it is expected that [he/she] will sign a waiver of citation and notice after 

receiving a copy of this final account.  

Continue with the following.

14-1-2 STATE BAR OF TEXAS
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4. This Account for Final Settlement covers the period from [date] through [date] 

and is accompanied with proper vouchers in support of each item not previously reported to 

the Court. The total value of the estate at the beginning of this accounting period was 

$[amount], as shown on the [inventory/account] filed by Guardian on [date].  

5. [No claims against the estate have been presented to Guardian during this account

ing period/The following is a list of claims paid during the period of this account: [list claims, 

state whether allowed or rejected, and if they have been paid]].  

6. All property belonging to the estate that has come into possession or to the atten

tion of Guardian has previously been listed and inventoried in the pleadings, accounts, and 

reports filed with this Court, to which reference is hereby made for all purposes.  

Select one of the following.  

7. There have been no changes in the property belonging to the estate that have not 

been previously reported to the Court.  

7. The following changes in property belonging to the estate have occurred during 

the period covered by this account: [specify changes].  

Continue with the following.  

8. The following is a complete list of revenues and income received by Guardian for 

the benefit of Ward during the period covered by this account: [list income].  

9. The following is a complete list of all disbursements of cash [include if applicable: 

other than payment of claims shown in paragraph 5. above] made by Guardian for the benefit 

of Ward during the period covered by this account: [list disbursements].
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10. The following is a description of all property, other than cash assets, remaining in 

the hands of Guardian: [describe property].  

11. The cash remaining in the hands of Guardian is located in the following deposit 

accounts as evidenced by an official letter from each depository attached to this account: [list 

name and address of each depository, account number(s), and balance(s) of each account].  

12. The following assets of this estate are deposited subject to [court order/safekeep

ing order], as evidenced by an official letter from each depository attached to this account: 

[list name and address of each depository, account number(s), and balance(s) of each 

account].  

13. The following is a summary and reconciliation of the foregoing paragraphs of this 

account: 

A. Changes in Estate 

Paragraph 4: Value of assets on date of qualification 

of Guardian: $[amount] 

Paragraph 5: Total claims paid: $[amount] 

Paragraph 6: Property not previously reported: [specify] 

Paragraph 7: Net change in value of assets: $[amount] 

Paragraph 8: Total receipts: $[amount] 

Paragraph 9: Total disbursements: $[amount] 

TOTAL NET VALUE OF ESTATE: $[amount]

STATE BAR OF TEXAS14-1-4
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B. Assets Remaining in Estate: 

Paragraph 10: Total noncash assets being administered: $[amount] 

Paragraph 11: Total cash on hand: $[amount] 

Paragraph 12: Assets [held by court order/in safekeeping]: $[amount] 

TOTAL NET VALUE OF ESTATE: $[amount] 

14. The following debts and expenses of the estate have not been paid and are cur

rently owed by the estate: [specify, e.g.: The estate is indebted to Guardian, [name of guard

ian], for commission in accordance with section 665 of the Texas Probate Code/The estate is 

indebted to [name of attorney] for attorney's fees and expenses in accordance with section 

665B of the Texas Probate Code in the amount of $[amount] (see Exhibit [exhibit number/ 

letter])].  

15. After payment of the debts and expenses described above, the estate properly 

remaining in the hands of Guardian and in safekeeping should be delivered to the following 

person, who is legally entitled to receive it: [name and address of heir or personal representa

tive].  

16. Since the date of qualification of Guardian, the physical welfare and well-being of 

Ward have been as follows: [specify].  

Guardian requests that citation and notice be issued and served as required by law; that 

after hearing, the Court audit, settle, and approve this account and order Guardian to pay the 

outstanding debts and expenses of the estate and deliver the property remaining on hand to the 

person legally entitled to receive it; and that on distribution of the property as ordered and the 

filing of proper receipts therefor, the Court enter an order discharging Guardian from [his/her]

STATE BAR OF TEXAS
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trust as guardian of the [person/estate/person and estate] of Ward and releasing the surety on 

Guardian's bond from further liability.  

Respectfully submitted, 

[Name] 

Guardian 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 
[Telephone] 
[Telecopier] 

Guardian's Affidavit 

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi

ant], who swore on oath that the following facts are true: 

"I am Guardian in the foregoing Account for Final Settlement. I have personal knowl

edge of the allegations and facts stated in it, and the contents and exhibits are true, complete, 

and correct.  

"This account contains a correct and complete statement of the matters pertaining to the 

estate of Ward. The bond premium on this estate has been paid.  

Select one of the following.  

"No tax returns have been filed on behalf of Ward."

STATE BAR OF TEXAS
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"Guardian has filed the following tax returns on behalf of Ward: [specify]. [Guardian 

has paid the following taxes owed by Ward during the guardianship: [specify amount, date 

paid, and governmental entity paid]."/There are no taxes currently owed by Ward."] 

Or 

"The following tax returns are delinquent in filing: [specify amount, date due, and rea

son for delinquency]." 

Continue with the following.  

[Name of affiant] 
Affiant 

SIGNED under oath before me on 

Notary Public, State of Texas 

Attach exhibit(s).
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Bank Certificate and Verification of Funds on Deposit

Form 14-2 

Bank Certificate and Verification of Funds on Deposit 
[Permanent Guardianship] 

The undersigned officer of the financial institution named below hereby certifies that, 

at the close of business on [date], unencumbered cash and assets of this estate in the amounts 

shown below were on deposit in this institution to the credit of [name of guardian], as guard

ian of the [person/estate/person and estate] of [name of ward].  

Account Description Account Number Amount 

1. Checking 

2. Savings 

3. CDs 

4. Treasury Bonds 

Total

[Name of officer] 

[Title of officer] 

[Name and address of financial institution]
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Affidavit in Support of Attorney's Fees

Form 14-3 

This form should accompany an itemized statement of fees and expenses.

Affidavit in Support of Attorney's Fees 

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi

ant], who stated under oath that the following statements are true: 

"I am the [attorney for/guardian of] the [person/estate/person and estate] of [name of 

ward]. Attached to this affidavit as Exhibit [exhibit number/letter] is an itemized statement of 

fees and expenses. This statement is true, correct, and complete in every respect, and the attor

ney's fees requested are reasonable and necessary in [county] County, Texas."

[Name of affiant] 
Affiant

SIGNED under oath before me on

Notary Public, State of Texas 

Attach exhibit(s).
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Order Approving Account for Final Settlement

Form 14-4 

[Caption. See 3 of the Introduction in this manual.] 

Order Approving Account for Final Settlement 

On [date] the Court considered the Account for Final Settlement of this guardianship 

filed by [name of guardian], guardian of the [person/estate/person and estate] of [name of 

ward], an incapacitated person. After examining the account and the vouchers accompanying 

the account and hearing the evidence in support of the account, the Court finds as follows: 

1. Citation has been duly served on all persons interested in this estate.  

2. This Court has jurisdiction of the proceeding and of the subject matter as required 

by law.  

3. The account has been audited and settled by the Court, complies with the law in 

every respect, and should be approved as filed.  

4. All claims, debts, and expenses of this estate are approved and should be paid.  

5. There is no further need for a guardianship.  

6. The property remaining in the hands of [name of guardian] should be delivered to 

those persons entitled by law to receive the property.  

Select from the following as appropriate.  

7. There are property taxes still due, and the liability for the unpaid claim will be 

passed on to the personal representative of this estate.  

8. This final account should be approved and an administration has been opened in 

the estate of [name of ward], the will having been admitted to probate in the [designation]
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court of [county] County, Texas, and [name of executor] has been appointed independent 

executor of the estate of [name of ward].  

Continue with the following.  

IT IS ORDERED that the Account for Final Settlement is hereby approved, that any 

debts and expenses remaining unpaid be paid, and that all the property belonging to the estate 

and still remaining in the hands of [name of guardian] after payment of all debts and expenses 

be delivered to [name of heir or personal representative].  

IT IS FURTHER ORDERED that by separate order [name of attorney] is awarded 

attorney's fees and expenses in the amount of $[amount], which shall be paid out of the funds 

belonging to this estate.  

IT IS FURTHER ORDERED that [name of depository] release and deliver to [name of 

guardian] all the assets belonging to the estate and remaining in possession of that institution 

in safekeeping, including deposits, dividends, and interest in account number [number].  

IT IS FURTHER ORDERED that when the remaining property is distributed to the 

person named above and proper receipts are filed with this Court, [name of guardian] apply to 

this Court for an Order Closing Estate and Discharging Guardian, declaring that this guardian

ship is closed.  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS
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Order Granting Authority to Pay Attorney's Fees

Form 14-5 

[Caption. See 3 of the Introduction in this manual.] 

Order Granting Authority to Pay Attorney's Fees 

On [date] the Court considered the Account for Final Settlement of [name of guardian], 

guardian of the [person/estate/person and estate] of [name of ward], an incapacitated person, 

for authority to pay legal fees incurred on behalf of the estate. After reviewing the application 

and supporting affidavit, the Court finds that the estate is indebted to [name] for legal services 

rendered to the estate from [date] through closing of the estate, incurred on behalf of the estate 

in the total of $[amount], and that the fees are necessary and reasonable and should be paid.  

IT IS ORDERED that [name of guardian] is authorized to pay the law firm of [name of 

firm] from the assets of the estate of [name of ward], an incapacitated person, before closing 

this estate.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 

Attorney for Guardian 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier]
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Application to Close Estate and Discharge Guardian

Form 14-6 

[Caption. See 3 of the Introduction in this manual.] 

Application to Close Estate and Discharge Guardian 

This Application to Close Estate and Discharge Guardian of the [person/estate/person 

and estate] of [name of ward] is filed by [name of applicant], Applicant, who furnishes the fol

lowing information to the Court: 

1. This Court has previously entered its Order Approving Account for Final Settle

ment of this estate and has ordered Applicant to deliver the property remaining on hand after 

payment of debts and expenses to those persons entitled to receive that property, as identified 

in the final account.  

2. Applicant has fully complied with the order, and there is no property of this estate 

remaining in the hands of Applicant. The signed receipts of the persons who have received the 

property are attached to this application.  

Applicant requests that the Court enter an order discharging Applicant from [his/her] 

trust, discharging Applicant's surety on [his/her] bond from further liability, and declaring 

this guardianship of the [person/estate/person and estate] to be closed.  

Respectfully submitted, 

[Name] 

Guardian
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[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier] 

Include attachment(s).
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Waiver of Notice and Citation

Form 14-7 

Waiver of Notice and Citation 

I, [name of personal representative], executor of the estate of [name of deceased], have 

received a copy of the Account for Final Settlement that [will be/has been] filed in this case, 

and I do hereby waive the issuance and service of citation to appear and answer that pleading.  

SIGNED on

[Name of personal representative]

SIGNED under oath before me on

Notary Public, State of Texas
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Receipts and Release

Form 14-8 

The Texas Probate Code neither contemplates nor requires that a person receiving distributions from 

an estate execute a release to the estate or its representative. If the parties to receive the assets agree to 

provide a release, the guardian can obtain one, but if they refuse, distribution cannot be conditioned on 
the guardian's receiving a release.  

Receipts and Release 

The undersigned hereby acknowledges receipt of the following in full and complete sat

isfaction of that portion of the estate of [name of ward] to which the undersigned is entitled: 

Description Amount 

1. Real Property 

2. Stocks, Bonds & Securities 

3. Cash 

4. Jointly Owned Property 

5. Miscellaneous Property 

Total 

Include the following if applicable.  

All the above-described real and personal property of [name of ward]'s estate is 

reflected in [name of guardian]'s final account approved by this Court on [date].

Continue with the following.
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This receipt also constitutes a release in full of the estate and all persons acting for and 

on behalf of the estate, including but not limited to the judge of the probate court, all the offic

ers of the probate court, [name of guardian] as guardian of the [person/estate/person and 

estate], and [name of guardian]'s surety, with respect to the estate or any of its assets.  

SIGNED on 

[Name of recipient] 
[Address] 
[Telephone]

14-8-2
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Order Closing Estate and Discharging Guardian

Form 14-9 

[Caption. See 3 of the Introduction in this manual.] 

Order Closing Estate and Discharging Guardian 

On [date] the Court considered the Application to Close Estate and Discharge Guardian 

of the [person/estate/person and estate] of [name of ward]. After reviewing the application and 

supporting receipts, the Court finds that the Account for Final Settlement has previously been 

approved; that the guardian of the [person/estate/person and estate] has distributed all the 

property of the estate remaining after the payment of all debts and expenses; that this estate 

has now been fully administered, and there is no property remaining on hand for distribution; 

and that this guardianship should be closed.  

IT IS ORDERED that [name of guardian], the guardian of the [person/estate/person and 

estate], is hereby discharged from [his/her] trust; that [name of surety], the surety on the bond 

of [name of guardian], is hereby discharged from further liability under the bond; and that this 

guardianship of the [person/estate/person and estate] is hereby closed.  

SIGNED on 

JUDGE PRESIDING 

APPROVED AS TO FORM: 

[Name] 
Attorney for Guardian 
State Bar No.: 
[Address] 

[Telephone] 
[Telecopier]
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Motion to Release Guardian's Cash Bond

Form 14-10 

[Caption. See 3 of the Introduction in this manual.] 

Motion to Release Guardian's Cash Bond 

This Motion to Release Guardian's Cash Bond is filed under section 703(m) of the 

Texas Probate Code by [name of movant], Movant, guardian of the [person/estate/person and 

estate] of [name of ward], who shows the Court the following: 

Movant has fully complied with the orders of this Court and has filed [his/her] final 

report of the guardian of the [person/estate/person and estate].  

Movant filed [his/her] cash bond in the amount of $[amount] on [date], in accordance 

with this Court's order of [date], and attaches hereto a copy of the receipt and a notice to judge 

of deposit into registry of court of cash in lieu of corporate bond as Exhibit [exhibit number/ 

letter].  

Movant requests this Court to release the cash bond held in the registry of the Court, 

along with all interest, to [name of movant] in care of the law firm of [name of firm] at 

[address, city, state] or its agents.  

Movant, the guardian of the [person/estate/person and estate] of [name of ward], prays 

that this Court order the clerk of [county] County to release the cash bond in the amount of 

$[amount], along with all interest, to [name of movant] in care of the law firm of [name of 

firm] at [address, city, state] or its agents.
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[Name] 

Attorney for Movant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).
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Order Releasing Guardian's Cash Bond

Form 14-11 

[Caption. See 3 of the Introduction in this manual.] 

Order Releasing Guardian's Cash Bond 

On [date] the Court considered the Motion to Release Guardian's Cash Bond filed by 

[name of movant], Movant, guardian of the [person/estate/person and estate] of [name of 

ward], an incapacitated person. The Court finds that

1. Movant has faithfully performed [his/her] duties as the guardian; 

2. the guardianship has been administered in accordance with the laws of the state of 

Texas and the Texas Probate Code; 

3. all orders of this Court relating to Movant's trust as the guardian have been in all 

respects fully complied with by Movant; and 

4. the guardianship has been closed.  

IT IS ORDERED that the clerk of [county] County shall release from the registry of the 

Court the cash bond in the amount of $[amount], along with all interest, to [name of movant] 

in care of the law firm of [name of firm] at [address, city, state] or its agents.  

SIGNED on 

JUDGE PRESIDING
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Application for Restoration of Ward and Termination of Guardianship

Form 14-12 

[Caption. See 3 of the Introduction in this manual.] 

Application for Restoration of Ward and Termination of Guardianship 

This Application for Restoration of Ward and Termination of Guardianship is filed 

under section 694A of the Texas Probate Code by [name of applicant]. [Name of applicant] is 

[the guardian/the ward/a party interested in the ward].  

1. On or about [date], [name of applicant for appointment] filed an Application for 

Appointment of Guardian of the [person/estate/person and estate] of [name of ward], Ward.  

[Name of applicant for appointment] is Ward's [relationship].  

2. [State facts that led to the filing of the application for appointment of guardian.] 

Attached as Exhibit [exhibit number/letter] and incorporated by this reference for all purposes 

is a letter from [name] describing Ward's condition on [date].  

3. On [date], [name of guardian], Guardian, was appointed the guardian of the 

[person/estate/person and estate] of Ward, an incapacitated person, and later qualified as such 

as required by law.  

Paragraphs 4.-6. below are examples of the type of informa
tion the court will consider. Paragraph 4. may not be necessary 
if the guardianship has been in existence for less than a year.  

4. On [date], Guardian filed [his/her] annual report on location, condition, and well

being of Ward. A copy of that report is attached as Exhibit [exhibit number/letter] and is incor

porated by this reference for all purposes. [State facts from this report that support the applica

tion.] 

5. On [date], [name of court visitor] filed a court visitor program summary report 

with this Court detailing [his/her] visit with Ward in Guardian's home. A copy of that report is
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attached as Exhibit [exhibit number/letter] and is incorporated by this reference for all pur

poses. [State facts from this report that support the application.] 

6. Ward's progress is further documented in a [letter/certificate] dated [date] from 

[name of doctor]. A true and correct copy of the [letter/certificate] is attached as Exhibit 

[exhibit number/letter] and is incorporated by this reference for all purposes. [State facts from 

this letter or certificate that support the application.] 

7. [Name of applicant] believes that the guardianship should be terminated because 

Ward's condition no longer warrants its existence. The termination and restoration are in the 

best interests of Ward and are in keeping with the policy of striving for maximum self

reliance and independence adopted in section 602 of the Texas Probate Code. In this case, the 

policy would be fulfilled by the complete restoration of Ward and the termination of the 

guardianship.  

[Name of applicant] prays that the Court find that Ward has regained the capacity to do 

all of the tasks necessary to care for [himself/herself] and to manage [his/her] property and 

that no need exists for the continuation of the guardianship of the [person/estate/person and 

estate] of Ward. [Name of applicant] further prays for all other relief to which [he/she] may be 

entitled.  

Respectfully submitted, 

[Name] 

Applicant

STATE BAR OF TEXAS
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[Name] 
Attorney for Applicant 
State Bar No.: 

[Address] 

[Telephone] 

[Telecopier] 

Attach exhibit(s).
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Order Restoring Capacity and Terminating Guardianship

Form 14-13 

[Caption. See 3 of the Introduction in this manual.] 

Order Restoring Capacity and Terminating Guardianship 

On [date] the Court considered the Application for Restoration of Ward and Termina

tion of Guardianship of the [person/estate/person and estate] of [name of ward], Ward, filed by 

[[name of guardian]/[name of ward]/[name of person interested in the ward]]. After consider

ing the application, the Court finds that Ward has regained the capacity to do all of the tasks 

necessary to care for [himself/herself] and to manage [his/her] property; that a preponderance 

of evidence has been presented that Ward is no longer incapacitated and should be restored; 

that there no longer exists a need to continue the guardianship of the [person/estate/person and 

estate]; that it will be in the best interests of Ward and [his/her] estate for the guardianship to 

be terminated; and that the application should be granted.  

IT IS THEREFORE ORDERED that [name of ward] is found to have regained the 

capacity to do all tasks necessary to care for [himself/herself] and to manage [his/her] prop

erty.  

IT IS FURTHER ORDERED that, in the absence of need therefor, the guardianship of 

the [person/estate/person and estate] of [name of ward] is terminated.  

IT IS FURTHER ORDERED that [name of guardian] present to the Court a verified 

account for final settlement and the final report of the condition of [name of ward] in accor

dance with the Texas Probate Code within [number] days.  

IT IS FURTHER ORDERED that on final settlement of this guardianship and subject 

to the approval of the Court, [name of guardian] deliver all the property of the guardianship
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estate and any income due according to section 753 of the Texas Probate Code to [name of 

ward], who is fully restored.  

SIGNED on

JUDGE PRESIDING 

APPROVED AS TO FORM:

[Name] 

Attorney for Applicant 

State Bar No.: 
[Address] 

[Telephone] 

[Telecopier]

14-13-2
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Final Report on Ward and Application to Discharge Guardian

Form 14-14 

[Caption. See 3 of the Introduction in this manual.] 

Final Report on Location, Condition, and Well-Being of Ward 
and Application to Discharge Guardian 

[Name of guardian], Guardian, guardian of the person of [name of ward], Ward, [a/an] 

[partially] incapacitated-person, files this Final Report on Location, Condition, and Well

Being of Ward for the period [date] through [date] pursuant to section 743 of the Texas Pro

bate Code and respectfully shows the Court the following: 

Guardian informs this Court that Ward died on [date]. A copy of Ward's death certifi

cate is attached as Exhibit [exhibit number/letter] and incorporated by this reference.  

Guardian requests that the Court discharge Guardian due to the termination of the 

guardianship.  

Guardian prays that this Court acknowledge this Final Report and order it to be entered 

of record, discharge [name of guardian] as guardian of the person of [name of ward], and grant 

such further relief to which Guardian may be entitled.  

Respectfully submitted, 

[Name] 

Attorney for Guardian 

State Bar No.: 
[Address] 
[Telephone] 

[Telecopier] 

BEFORE ME, the undersigned authority, on this day personally appeared [name of 

guardian], guardian of the person of [name of ward], [a/an] [partially] incapacitated person,

C STATE BAR OF TEXAS 14-14-1
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who being first duly sworn, states on oath that the foregoing final report is a true, correct, and 

complete statement of the present location, condition, and well-being of [name of ward], [a/ 

an] [partially] incapacitated person, as of this date.

[Name] 

Guardian

SIGNED under oath before me on

Notary Public, State of Texas 

Attach exhibit(s).

0
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Order Acknowledging Review of Final Report and Discharging Guardian

Form 14-15 

[Caption. See 3 of the Introduction in this manual.] 

Order Acknowledging Review of Final Report and Discharging Guardian 

On [date] the Court considered the Final Report on Location, Condition, and Well

Being of Ward of [name of guardian], guardian of the person of [name of ward], [a/an] [par

tially] incapacitated person. It appears to the Court that the guardianship has terminated and 

that [name of guardian] has discharged [his/her] duty to report on the location, condition, and 

well-being of [name of ward].  

IT IS THEREFORE ORDERED that the Final Report on Location, Condition, and 

Well-Being of Ward filed by [name of guardian], guardian of the person of [name of ward], [a/ 

an] [partially] incapacitated person, is hereby entered of record, and [name of guardian] is dis

charged as guardian of the person.  

SIGNED on 

JUDGE PRESIDING

STATE BAR OF TEXAS
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Statutes and Rules Cited 

[This index reflects only statutes and rules cited at text sections in the practice notes.] 

TEXAS 

Texas Constitution 

Art. V, 10 ............................ 10.4:3 

Texas Business & Commerce Code

17.46(b)(24)........................... 1.41 

17.49(c) .............................. 1.41

17.49(d) ............................... 1.41 

17.565 ................................ 1.42

Texas Civil Practice & Remedies Code

16.003 .............................. 1.24:1 

16.051 .............................. 1.24:1 

38.003 ............................. 10.10:2 

64.001(d) .................................  

64.101-.108 ..............................  

123.001(1) .......................... .. 14:2

123.001(2)........................... 1.14:2 

123.002(a)(1)......................... 1.14:2 

123.002(a)(2) ......................... 1.14:2 

137.001-.011..........................3.20 

137.011 .............................. 3.20

Texas Code of Criminal Procedure 

Art. 18.20, 1(1)-(3) ....................1.14:2 

Texas Education Code

25.001(b)(9)........................... 3.17 @ 25.001(d)..............................3.17

[Decimal numbers refer to sections in practice notes.]
STATE BAR OF TEXAS Stat-1



Statutes and Rules Cited

Texas Family Code

Ch. 31..................................3.29 

31.001(b)..............................3.29 

31.002(b) ............................... 3.29 

31.004 .......................... ...... 3.29 

31.005 ................................. 3.29 

31.006 .................................3.29 

32.001(a)..............................3.12 

Ch. 34 ...................................3.7 

101.032(a)..............................3.6 

107.009 .............................. 1.28 

151.001(a)(3) .......................... 8.3:2 

151.001(a)(4) ............................. 3.5 

151.001(a)(8) ............................. 3.5 

153.005-.006 ...........................3.6

153.007 ................................ 3.6 

153.371 ................................ 3.6 

153.376 ................................3.6 

154.309............................. 10.2:5 

154.309(c)............... ........... 10.2:5 

161.005 ................................ 3.6 

261.101(a) ...................... 4.48:3, 6.10 

261.101(b) ...................... 4.48:3, 6.10 

261.101(c) ...................... 4.48:3, 6.10 

261.103......................... 4.48:3, 6.10 

261.104......................... 4.48:3, 6.10 

261.107/..................... .....4.48:3, 6.10 

261.109......................... 4.48:3, 6.10

Texas Finance Code

65.107(a) ...............................3.8 

65.107(b) ...............................3.8

201.101..... ....................... 7.3:2

Texas Government Code

Ch. 25.............0..............4.36, 10.2:8 

81.011(a) ............................... 1.2 

81.011(c).................. .... .... 1.2 

81.024 ................. o................1.2

81.072 .................................1.2 

81.078(b) ............................ 1.11:1 

81.078(c) ............................ 1.11:1

Texas Health & Safety Code

Ch. 81 ............................... 3.16:3 

166.008 .............................. 3.11 

166.032 ........................... *.. .3.11 

166.032(b) .............................3.11 

166.032(b-1) ...........................3.11

166.033 ...............................3.11 

166.036(a) ............. ................ 3.11 

166.039.......................... ...3.14 

166.039(a) ...................... 3.11, 3.13:1 

166.039(b) ...................... 3.11, 3.13:1

[Decimal numbers refer to sections in practice notes.] 
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166.039(e) ...........................3.13:1 

166.042 .............................. 3.11 

166.045 .............................. 3.11 

166.081-.102 ......................... 3.15 

166.081(6)(A) ......................... 3.15 

166.082(g) ............................ 3.15 

166.083 .............................. 3.15 

166.094-.096 ......................... 3.15 

166.151 .............................. 3.10 

166.152(e)(1) .......................... 3.14 

166.155 ............................... 3.10 

166.160 .............................. 3.11 

166.161 .............................. 3.11 

166.162-.164 .......................... 3.10 

313.001-.007 ........................3.13:1 

313.002(5) ........................... 3.13:1 

313.003 ............................. 3.13:1 

313.003(a)(1) ......................... 3.13:1 

313.004(a) ........................... 3.13:1 

313.004(b) ........................... 3.13:1 

313.004(c) ...................... 3.13:1, 3.14 

313.004(d) ........................... 3.13:1

Texas Human Resources Code 

313.004(e)........................... 3.13:1 

313.004(f) ........................... 3.13:1 

313.005(a)........................... 3.13:1 

313.005(b)........................... 3.13:1 

313.005(c)........................... 3.13:1 

313.005(d)........................... 3.13:1 

313.006 ..............................3.13:1 

313.007 ..............................3.13:1 

Ch. 462 ...............................3.16:3 

Ch. 571 ...............................3.16:3 

Ch. 574 ...............................3.16:3 

576.005 ............................. 10.7:2 

576.0055 ............................. 10.7:2 

593.081 ............................. 3.23:9 

593.081(b)........................... 3.23:9 

593.081(c)........................... 3.23:9 

593.081(d)........................... 3.23:9 

593.081(e)........................... 3.23:9 

593.081(f) ........................... 3.23:9 

Ch. 597 ...............................3.13:2 

773.008(1)........................... 3.16:1 

773.008(3)........................... 3.16:1

Texas Human Resources Code

48.002(a)(1) ...................... 4.48:2, 6.9 

48.051 ............................... 1.29 

48.051(a) ................... . ..... 4.48:2, 6.9 

48.05 1(b) ........................ 4.48:2, 6.9 

48.051(c) ........................ 4.48:2, 6.9 

48.05 1(d) .................... 1.29, 4.48:2, 6.9 

48.052 .......................... 4.48:2, 6.9 

48.052(a) ............................. 1.29 

48.053........................4.48:2, 6.9 

48.101 (a).......................... 10.8:4 

48.101(c)(1) .......................... 10.8:4

48.101(c)(2) .......................... 10.8:4 

48.101(c)(3) .......................... 10.8:4 

48.208 ............................... 3.16:2 

102.001(5)........................... 4.48:1 

102.003(a) ........................... 4.48:1 

102.003(b)........................... 4.48:1 

102.003(c)........................... 4.48:1 

102.003(d)........................... 4.48:1 

102.003(r) ........................... 4.48:1 

102.003(s) ........................... 4.48:1

[Decimal numbers refer to sections in practice notes.]
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Texas Penal Code

16.02(a)............................. 1.14:2 

16.02(b)(1) .......................... 1.14:2 

16.02(f) ............................. 1.14:2 

22.04(a) ............................. 4.48:4 

22.04(a-1) ........................... 4.48:4 

22.04(b) ............................. 4.48:4 

22.04(c) ............................. 4.48:4

22.04(d) ............................ 4.48:4 

22.04(e) ............................ 4.48:4 

22.04(f)............................. 4.48:4 

22.04(g) ............................ 4.48:4 

22.04(i)-([).......................... 4.48:4 

38.12............................1.11:1

Texas Probate Code

3(z) ................................. 1.23:2 

21 .................................. 10.4:3 

48(c) ............................. 5.9, 14.6 

139 ................................... 3.25 

140 ................................... 3.25 

141 .... ............................... 3.25 

142 ................................... 3.25 

436-450 ............................... 3.2 

438A ................................... 3.2 

438B ................................... 3.2 

481-506 ........................... 3.8, 3.9 

482 .................................... 3.8 

483 .................................... 3.9 

484 .................................... 3.9 

485.................... . ........ 3.9, 10.5:1 

485A............... .... o. .......... 3.9 

486. . . .... ....... . ... .o... .............. 3.9 

487.................o. . . . . ... ..o.........3.9 

489..... . . .................. . ........ 3.9 

490. .. ........ .............. ...... .. 3.9 

492(4)(E) ............................... 3.9 

496.................... ... ......... 3.8 

601(1) . ....... ........ o.... ........... 6.4:1 

601(6) ........... .. ............... .... 4.29 

601(12) ..o..... ... .o.....o............6.5:1

601(14).................... 3.23:5, 4.21, 4.24 

601(15) ............................. 8.32:3 

601(16) ............................... 4.24 

601(21)............................ .. 4.29 

601(31) ............................... 4.21 

602 ................. 1.29, 3.1, 4.21, 4.24, 4.43 

603(a) ........................ 9.12:2, 10.4:3 

605 ................................... 4.36 

606 ............................ 4.36, 10.2:6 

606(b) to (b-3) .......................... 4.36 

606(b).................... 4.36, 10.2:5, 10.4:1 

606(b-1) ............................ 10.4:1 

606(b-3) ............................ 10.4:1 

@606(b-4)........... ................ 10.4:1 

606(c) .......................... 4.36, 10.2:5 

606(d) .............................. 10.2:5 

606(g) ................................ 4.36 

606A ................................ 10.2:6 

607(b) .............................. 10.2:5 

607D(a)............................. 10.2:6 

607E ................................ 10.2:7 

608 ............................ 4.36, 10.2:8 

608(a) ............................... 10.2:8 

608(b) .............................. 10.2:7 

609 ................................... 4.39

[Decimal numbers refer to sections in practice notes.] 
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609(a)......................... .. 10.2:5 

609(b) ............................... 10.2:5 

609(c) ............................... 10.2:5 

610 ................................ 10.2:9 

610(a) ... ............................. 4.37 

610(b) ... ............................. 4.37 

610(c) ... ............................. 4.37 

611(c) ... ............................ 10.2:9 

612 ................................... 4.38 

613 ................................... 4.38 

614 ................................... 4.38 

615 ................................... 4.38 

616 ................................... 4.38 

622 ........................ 6.4:4, 6.8, 10.4:2 

622(b)................................6.8:2 

633 ........................... 6.4:3, 9.2, 10.2 

633(b) ... ............................ 4.40:1 

633(c) ........................ 4.40:2, 10.2:1 

633(d) ........................ 4.40:3, 10.2:1 

633(d-1).......................4.40:3, 10.2:1 

633(e) ... ............................ 10.2:1 

633(f) ........................... 4.40, 10.2:1 

634 ................................ 4.40:2 

635 ................................ 4.40:2 

636 ................................. 5.7, 5.9 

642 ....................... 4.35, 6.5:4, 10.5:1 

642(a) ... ............................. 10.5 

642(b)..................... 4.32, 6.5:4, 10.5:1 

642(c)..................... 4.32, 6.5:4, 10.5:2 

643 ...................... 4.42, 10.4:3, 10.4:4 

645 .....................4.41, 6.1, 6.5:1, 8.3:2 

645(a) .......................... 6.5:2, 6.5:3 

645(c)........................... 1.28, 6.5:3 

645(e)................................6.5:2 

645(f) .................................6.5:2 

645A..............................1.28, 6.7 

646 ............................ 4.41, 6.1, 8.6 

646(a) ...........................6.4:1-6.4:3

646(b) ................................ 6.4:2 

646(e) ................................ 6.4:2 

647 .... ............................... 10.3 

647(a) ............................ 1.29, 6.4:3 

647(b) ................................ 6.4:3 

647A ................................. 6.4:2 

647A(a) ............................... 6.4:2 

647A(b) .............................. 6.4:2 

647A(c) ............................... 6.4:2 

647A(d) ..............................6.4:2 

647A(e) ............................... 6.4:2 

648A(a) .............................. 10.8:3 

648A(c) ............................. 10.8:3 

648A(d)............................. 10.8:3 

657.... ............................. 8.32:6 

659(a) ................................. 4.52 

659(c) ................................. 8.51 

660(a) ..... .......................... 4.52 

661 .... ............................... 4.52 

665 ... .............................. 8.11:1 

665(a) ........................ 8.11:2, 8.11:4 

665(a-1) ............................8.11:2 

665(b)-(g)........................... 9.23:8 

665(b) .................. 8.11:3, 8.11:4, 9.23:8 

665(c) ........................ 8.11:3, 8.11:4 

665(c)(2) ............................. 8.11:4 

665(d) ............................... 8.11:4 

665(e) ........................ 8.11:2,8.11:3 

665(f) ...............................8.11:3 

665(h) .................... 5.6, 8.11:2, 8.11:3 

665A-666 ............................8.6 

665A ............................... 6.8, 8.6 

665B(a) ...............................10.10 

665C ......................... 8.22:1, 8.22:2 

665C(b) .............................8.22:1 

665D(a) .............................. 8.12 

665D(b)................................8.12 

665D(c) .............................. 8.12

[Decimal numbers refer to sections in practice notes.]
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666................. 8.2, 8.4:1, 8.5:1, 8.5:4, 8.6 

667 ........................... 8.4:1, 10.10:1 

667(1) ............................... 8.3:1 

667(2) ................................ 8.3:1 

669.................... 6.4:4, 6.8:1, 6.8:2, 8.6 

671 ............................... 8.51, 9.2 

672 ..... ............................... 9.1 

672(b) ................................ 9.1 

672(c) ................................ 9.1 

676(b) ................................. 4.26 

676(c)(1) ............................... 4.26 

676(c)(2) ............................... 4.26 

676(c)(3) ............................... 4.26 

676(c)(4) ............................... 4.26 

676(d) ....................... 3.19, 4.26, 4.33 

677................ ............. 10.4:6 

677(a)(1) .............................. 4.27 

677(a)(2) .............................. 4.27 

677(a)(3)(B) ........................... 4.27 

677(a)(3)(C) ............................ 4.27 

677(b) ............................ 3.19, 4.27 

677A ......................... 3.19, 4.27, 9.2 

677A(d) ............................... 3.19 

679 .... .............................. 3.18 

680 .... .............................. 4.45 

680(a) ................................ 4.34 

680(b) ................................ 4.34 

681........ 1.28, 4.31, 6.5:4, 10.5, 10.5:1, 10.5:3 

681(1) ............................... 10.5:3 

681(2) ............................... 10.5:3 

681(3) ............................... 10.5:3 

681(4) ......................... 6.5:1, 10.5:3 

681(5) ............................... 10.5:3 

681(6) ............................... 10.5:3 

681(7) ............................... 10.5:3 

681(8) ............................... 10.5:3 

681(9) ............................... 10.5:3 

681(10) .............................. 10.5:3

681(11)............................. 10.5:3 

682 .................................. 4.35 

682A .................................. 4.51 

683 ................ .............. 8.6, 9.2 

684 ................................. 9.11:3 

684(a) ...................... 4.21, 4.43, 10.9:2 

684(b).......................... 4.43, 10.9:2 

684(c) ...................... 4.6, 4.43, 10.9:1 

684(d) ................................ 4.43 

684(e) ........................ 4.25, 4.43, 5.8 

685 .......................... 10.4:4, 10.4:7 

685(a) ..................... 4.42, 6.4:4, 10.9:3 

685(b)..................... 4.42, 6.4:3, 10.4:3 

4.685(c) ................................. 4.42 

687 ............................... ... 4.3 

687(a) ..................... 4.44, 6.4:3, 10.6:1 

687(b)................ 4.44, 6.4:4, 6.5:4,.10.6:2 

687(c) ..... ................. 4.44, 6.4:3, 10.6:1 

689 ................................... 4.45 

690 ................................... 4.28 

693 ................................ 9.11:3 

693(a) ........................... 4.21, 4.46 

693(a)(3) ... ............................ 8.2 

693(b) ... ............................. 4.46 

693(b)(3)...........................8.2 

693(c) ................................. 4.46 

694A .......................... 3.24, 9.3, 14.4 

694A(a) ............................ 9.2, 9.3 

694A(a)(2) .............................. 9.2 

694A(a)(3) .............................. 9.2 

694A(b) ............................ 9.2, 9.3 

694C .............................. 9.3, 10.3 

694C(a) .............................. 6.4:2 

694D(b) ................................ 9.3 

694E .............................. 9.3, 14.4 

694F .............................. 9.3, 14.4 

694G................................14.4 

694H .................................. 14.4

[Decimal numbers refer to sections in practice notes.] 
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6941 ................................ . 14.4 

694K..................... 10.3:3, 10.3:6, 14.4 

695 ............................. 9.11, 9.11:1 

699 .............................. 4.52, 7.2:1 

701 ...................................4.51 

702 ...................................4.51 

702(a) ... .............................4.51 

702(c) ... .............................4.51 

702A(b) ............................... 4.51 

702A(c) ............................... 4.51 

703 .............................. 7.3, 8.32:8 

703(c) ... ............................. 4.51 

703(d)........................... 4.51, 7.2:8 

703(e)-(i) .............................7.2:8 

703(e) ............................7.3, 7.3:1 

703(f) ........................ 4.51, 7.3, 7.3:1 

703(g) .............................4.51,7.3 

703(h)................................7.3:2 

703(i) ..................................7.3 

703(j) ................................ 7.3 

703(m) ........................ 14.2:4, 14.3:1 

703(o) ... ............................. 4.51 

703(p) ... ............................. 4.51 

705......................... ......... 4.51 

708A ... .............................. 4.51 

709(a) .... ............................ 4.51 

711-718 .............................. 4.51 

713 ...................................7.2:8 

716 ...................................7.2:8 

729(a)...................4.23, 7.2, 7.2:1, 7.2:5 

729(b)................................7.2:2 

729(c)................................7.2:3 

729(e)................................7.2:1 

730 ...................................7.2:4 

733 ...................................7.2:7 

734 ...................................7.2:6 

735 ...................................7.2:6 

741 ...............................4.23, 8.51

741(a) ............................ 8.51, 8.52 

741(c) .................................8.53 

741(c)(1) .............................. 8.4:2 

741(e) .................................8.54 

741(f) .... ............................ 8.54 

741(g) ................................. 8.51 

742(b) .................................8.55 

742(c) .................................8.55 

742(d) .................................8.55 

742(e) .................................8.55 

742(f) ......................... .....8.55 

743.................. 4.22, 8.56, 9.11:1, 9.11:2 

743(b) .................................8.57 

743(c) .................................8.57 

743(e) .................................8.58 

743(o) .... ............................ 8.58 

743(g) .................................8.56 

743(h) .................................8.51 

743(i) .... ............................ 8.56 

744.................. 8.51, 8.59, 9.11:1, 9.11:2 

745-749 ............................14.1:1 

745................................. 6.4:5 

745(a) ............................... 14.1:1 

745(a)(4) ............................. 14.1:2 

745(a)(5) ............................. 14.1:2 

745(b) ............................... 14.1:2 

745(c) ............................... 14.1:1 

745(d) ................................ 6.4:5 

747(a) ............................... 14.2:2 

747(b) ........................ 14.2:1, 14.2:2 

749................ 4.11, 9.11:2, 14.2:1, 14.2:2 

750 ........................... 9.11:1, 9.11:2 

751(b) ........................ 9.11:3, 14.2:3 

751(c) ........................ 9.11:3, 14.2:3 

751(d) ................... ........... 14.2:3 

751(e) ............................... 9.11:3 

752(a) ............................... 14.2:4 

752(b) ............................... 14.2:4

[Decimal numbers refer to sections in practice notes.]
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752(c) .............................. 14.2:4 

752(d) .............................. 14.2:4 

755............................6.4:5, 14.1:3 

759............................ 9.11, 9.11:1 

759(a) .............................. 9.11:1 

759(b)-(e)...........................9.11:2 

759(b)...........................3.18, 4.30 

759(f).................... 4.34,9.11:1,9.11:2 

759(h)..............................9.11:2 

760...................... 9.11,9.11:2,9.11:3 

760(a) ............................... 9.11:3 

760(b) ............................... 9.11:3 

760(c) ............................... 9.11:3 

760(d) ............................... 9.11:3 

760(e) ............................... 9.11:3 

761 .... .............................. 9.12 

761(a) .............................. 9.12:1 

761(b) ............................... 9.12:1 

761(c) ...............................9.12:2 

761(c-1) .............................9.12:2 

761(d) ............................... 9.12:2 

761(f) ...............................9.12:2 

761(g) ............................... 9.12:2 

765 ................................. 9.11:3 

767......................... 4.22, 8.2, 9.11:2 

768......................... 4.13, 8.2, 9.11:2 

772 .................................8.22:1 

773 ................................. 8.22:1 

774.................... 4.21, 4.23, 8.2, 8.21:2 

774(a)(6) ......................... 8.34, 8.45 

776................8.2, 8.3, 8.3:1, 8.3:2, 8.21:2 

776(a-2) .............................. 8.3 

776(b) ....... 8.2, 8.3:2, 8.4:1, 8.5:1, 8.5:3, 8.7:1 

776A ...................... 8.3:1, 8.21:2, 9.2 

777.................. 8.2, 8.3:2, 8.21:2, 9.24:1 

777(b) ................................ 8.3:2 

779 ................................. 8.11:3 

782 .... .............................. 4.25

782(a).........................4.25, 5.8 

783-803 ........................... 8.60:1 

783(a)............................-7.1: 

783(b)............................... 7.1:2 

784(a)...............................7.1:1 

784(b).........................7.1:1, 8.60:2 

784(c)...........................8.60:2 

784(d).............................7.1:2 

784(e)...............................7.1:1 

785(a)...............................7.1:3 

786 ................................ 8.60:2 

786(a) ............................... 8.60:2 

788(. ............................. 8.60:2 

789 .0 ............................... 8.60:2 

791 ................................. 8.60:2 

793 ............................. 8.60:2 

794 ................................. 8.60:2 

795 .......................... 8.60:2, 8.60:3 

96 ................................ 8.60:3 

797................................ 8.60:3 

798 ................................ 8.60:4 

799 ................................ 8.60:2 

799(a) ..............................8.60:4 

799(b)-(d)........................... 8.60:4 

799(c) ..............................8.60:4 

800 ................................. 8.60:5 

802 ................................. 8.60:3 

804-806 ........................... 8.60:1 

804 ................................. 8.60:6 

805 ...................... 8.55, 8.60:4, 9.2 

805(a) ..............................8.60:1 

805(a)(1)-(4) ........................ 8.60:4 

805(b) ........................... 8.60:1 

809 ............................. 8.60:3 

811 ................. 8.31, 8.31:1, 8.31:4, 8.41, 
8.42:1, 8.42:3, 8.42:4, 8.43:2, 8.43:4 

812 ................................... 8.42 

813 ................. 8.41, 8.43, 8.43:1-8.43:4
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814 .1................................ 8.44 

815 ................................ 8.42:2 

818 .......................... 8.43:5, 8.43:6 

820 ................................... 8.31 

821 ............................. 8.32, 8.43:1 

823 ............................ 8.32:2, 8.43:3 

824 ................................ 8.32:3 

824A(a) .............................. 8.32:3 

824A(b) ............................ 8.32:3 

825 ............................ 8.32:4, 8.43:4 

827 ................................ 8.31:1 

828 ................................ 8.31:2 

828(c) ... ............................ 8.31:2 

828(d) ... ............................ 8.31:2 

828(e) ... ............................ 8.31:2 

829 ................................ 8.31:3 

830 ................................ 8.31:4 

831 ................................... 8.33 

831(c)...................... 6.4:2, 6.4:5, 8.33 

831(d) ... ............................. 8.33 

832 .......................... 8.32:5, 8.43:5 

833 .................... 8.32:4, 8.32:8, 8.43:7 

834 .......................... 8.32:6, 8.43:6 

835 ................................ 8.32:7 

836 ................................ 8.32:7 

837 ................................ 8.32:9 

854(a) ... ............................. 8.81 

854(b) ... ............................. 8.81 

854(c) ... ............................. 8.81 

855 .................................... 7.3 

855(a) ... ............................. 8.82 

855(a-1) .............................. 8.82 

855(b) ... ............................. 8.82 

855(g) ... ............................. 8.82 

855A .... ............................ 8.55:1 

855B(a) ......................... 8.8, 8.55:2 

855B(a-1) ....................... 8.8, 8.55:2 

855B(b) ......................... 8.8, 8.55:2

855B(c) ........................... 8.8, 8.55:3 

855B(d)............................. 8.55:4 

855B(e) ................................. 8.8 

856 .... ................................ 9.2 

858 .... ............................... 8.61 

860(a)(1) ............................... 8.83 

860(a)(2) ............................... 8.83 

863 .... ............................... 8.84 

865-866 .............................. 8.77 

865 ............................... 8.71,9.2 

865(a) .................. 8.72, 8.74, 8.75, 8.77 

865(b) ................................. 8.73 

865(c) ............................ 6.5:6, 8.74 

865(d) ................................. 8.74 

865(e) ................................. 8.72 

865(f) .... ............................. 8.74 

865A ................................ 8.71 

866 .... ............................... 8.71 

866(a) ................................. 8.76 

866(b) ................................. 8.76 

866(c) ................................. 8.76 

867 ............................. 3.23:4, 9.21 

867(a-1) ............................. 9.23:1 

867(b) ........................ 9.23:1, 9.23:4 

867(b-5) ............................. 9.23:3 

867(c) ............................... 9.23:3 

867(d) ............................... 9.23:3 

867(e) ............................... 9.23:3 

868(a)(1) ............................. 9.23:5 

868(a)(2) ............................. 9.23:6 

868(a)(3) ............................. 9.23:6 

868(a)(4) ............................. 9.23:7 

868(a)(5) ............................. 9.23:8 

868(b) ............................... 9.23:6 

868(c) .............................. 9.23:10 

868(d) ....................... 9.23:6, 9.23:11 

868A ................................ 9.22 

868B ................................ 9.23:7
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868C(a).............................3.23:7 

868C(b).............................3.23:7 

869................................9.23:11 

869A ............................... 9.23:9 

870................................9.23:12 

870(b) ............................. 9.23:12 

871................................9.23:13 

872................................9.23:10 

873.........................9.23:14, 9.23:15 

874 .................... ............... 4.8 

875....................4.2,10.2 

875(a)....... ...... .......... 4.1,10.4:9 

875(b) .......... .................. ...4.8 

875(c) .................... 4.4,4.4:1,4.4:3 

875(d)........................ 4.4, 10.2:2 

875(e) o........ ...... ........ 4.5, 10.2:2 

875(f).................... ...... 4.6,10.4:8 

875(f)(1).......................4.6, 10.2:2 

875(f)(1)(A) .. ...................... 10.2:2 

875(f)(1)(B) ................... .... 10.3:2 

875(f)(1)(E).......................10.4:7 

875(f)(2).......................4.6,10.4:8 

875(f)(5)................ ....... 4.8,10.2:2 

875(g) ..........................4:2, 4.6 

875(h) ...... .............. 4.4:2, 4.9, 10.4:8 

875(k)...............4.4:2, 4.9, 4.10, 16.4:9 

875([)..........................4.7, 4.9 

877..... . .................... ...... 4.2

878..............................4.11 

879 ................................. 4.11 

883 .................................. 1 .3 1 

883(a)(1)..............................3.24 

883(a)(2)..............................3.24 

883(b)................................3.24 

883(e)................................3.24 

883(f) ................................ 3.24 

883B ................................. 3.24 

884A ................................. 3.24 

885 .................................. 3.28 

887 ...................... 3.21, 3.27:1, 3.27:2 

887(a) ................................ 3.21 

887(b)................................3.21 

887(c) .............. ................. 3.21 

887(d)................................-3.21 

887(e) ................................ 3.21 

887(f) ................................ 3.21 

887(g)................................3.21 

889 ................................ 3.27:1 

890 ................................ 3.27:2 

892 ... ............................. 9.24:3 

910-916 ........................... 3.23:7 

914(1).............................. 3.23:7 

914(2).............................. 3.23:7 

916(a)... ........................ 3.23:7 

916(b).............................. 3.23:7

Texas Property Code

Ch. 112......................... 3.23:2, 3.23:8 

Ch. 117 .................................8.42 

Ch. 141 .................................3.26 

141.004(a) .............................3.26 

141.005-.008..........................3.26 

141.006 .............................. 3.26

141.006(a) ............................ 3.26 

141.006(c) ............................ 3.26 

141.010(a) ............................. 3.26 

141.010(a)(1)(A) ....................... 3.26 

141.010(a)(2) .......................... 3.26 

141.010(a)(3) .......................... 3.26
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141.010(a)(4) .......................... 3.26 

141.010(a)(5) .......................... 3.26 

141.010(a)(6) .......................... 3.26 

141.012(b) ............................ 3.26 

141.013 ............................... 3.26 

141.013(e) ............................ 3.26 

141.015 .............................. 3.26 

141.016 .............................. 3.26 

141.017 .............................. 3.26 

141.021 .............................. 3.26 

141.021(3) ............................ 3.26 

141.025 .............................. 3.26 

142.001 .............................. 3.22 

142.001(a) ........................... 3.23:4 

142.002 .............................. 3.22 

142.002(b)(1).......................... 3.22 

142.002(b)(3).......................... 3.22 

142.004(a)(1)(B) ....................... 3.22 

142.004(a)(2) .......................... 3.22

Texas Rules of Civil Procedure 

142.004(b) ............................. 3.22 

142.004(c) ............................. 3.22 

142.004(d) ............................. 3.22 

142.005 ..................... ........ 3.23:3 

142.005(a) ........................... 3.23:4 

142.005(b)(1) ........................ 3.23:4 

142.005(b)(2) ........................ 3.23:4 

142.005(b)(3) ........................ 3.23:4 

142.005(b)(4) ........................ 3.23:4 

142.005(b)(5) ........................ 3.23:4 

142.005(b)(6) ......................... 3.23:4 

142.005(e) ............................ 3.23:4 

142.005(g)........................... 3.23:4 

142.005(k)........................... 3.23:3 

142.005(l)........................... 3.23:3 

142.005(m) ........................... 3.23:4 

142.005(n)........................... 3.23:4 

142.005(o) ........................... 3.23:4 

142.007 .............................. 3.23:5

Texas Transportation Code

521.274(b)(3).........................3.16:4 521.2711 ............................ 3.16:4

Texas Administrative Code 

Title 40 

9.281-.295 .......................... 3.13:2 

Texas Rules of Appellate Procedure

Rule 26.1..............................10.5:2 Rule 47.7 ....... 10.3, 10.3:1, 10.3:6, 10.5:1, 10.10

Texas Rules of Civil Procedure

Rule 7 ........................... 10.3, 10.3:1
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Rule 12 ............................... 10.3:5
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Rule 13 ................................10.6:1 

Rule 44 ................................ 3.22 

Rule 97 ...............................1.22:4 

Rule 173 ....................... 1.28, 6.1, 6.5:5 

Rules 173.1-.7 .......................... ..28
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Rule 245 ............................. 10.5:2 

Rules 271-279......................... 10.9:6 

Rule 329b(a) ........................... 10.5:2 

Rule 680 ............................. 10.4:9

Texas Rules of Evidence

Rule 503 ...............................1.14:1 

Rule 503(d)(3) ........................... 1.51 

Rule 509(c)(1) ......................... 10.7:1 

Rule 509(c)(2) ......................... 10.7:1 

Rule 509(e)(2) ......................... 10.7:1 

Rule 509(f)(1) .......................... 10.7:1 

Rule 510(a)(3) ......................... 10.7:2

Rule 5 10(b) ........................... 10.7:2 

Rule 510(d)(2)......................... 10.7:2 

Rule 510(d)(4)......................... 10.7:3 

Rule 601(b) ........................... 10.9:5 

Rule 702 ............................. 10.8:1 

Rule 803(4) ........................... 10.9:4

Texas Attorney General Opinions 

Op. No. H-1214 ...........................3.5 

Texas Disciplinary Rules of Professional Conduct

Rule 1.01 ............................. 1.22:1 

Rule 1.02, cmt. 2 .. . .................... 1.25:2 

Rule 1.02, cmt. 3 ....................... 1.25:2 

Rule 1.02, cmt. 13 ........... ..............1.31 

Rule 1.02(a) ........................... 1.25:2 

Rule 1.02(g) ......................... 1.29, 6.3 

Rule 1.04, cmt. 1 ....................... 1.12:1 

Rule 1.04 ................ 1.12:1, 1.13:1, 10.10:2 

Rule 1.04(a) ..................... 1.12:1, 1.12:2 

Rule 1.04(c) ........................... 1.12:1 

Rule 1.04(f) ........................... 1.12:2 

Rule 1.04(g) ......................... .. 1.12:2 

Rule 1.05 .............. 1.13:2, 1.14:1, 1.31, 1.51 

Rule 1.05(c) ........................... 1.14:1

Rule 1.05(c)(4) .......................... 1.29 

Rule 1.05(d) .. ........................ 1.14:1 

Rule 1.05(d)(2)(i) ........................ 1.29 

Rule 1.05(e)......................... .. 1.14:1 

Rule 1.05(f) ............................ 1.14:1 

Rule 1.06 ....................... 1.13:1, 1.13:2 

Rule 1.06(a)-(c) ....................... 1.13:1 

Rule 1.08, cmt. 2 ........................ 1.13:1 

Rule 1.08(a)........................... 1.13:1 

Rule 1.08(d)..................... 1.13:1, 1.16:2 

Rule 1.08(h)........................... 1.13:1 

Rule 1.08(j)............................1.13:1 

Rule 1.09 ..............................1.13:2 

Rule 1.14 ....................... 1.15:1, 1.15:2
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Rule 1.14(a) ................... 1..1.15:1, 1.26:3 

Rule 1.14(b) ........................... 1.15:1 

Rule 1.14(c) ............................ 15:1 

Rule 1.15 ............................. 1.12:4 

Rule 1.15(a)(3) .......................... 12:3 

Rule 1.15(b)(5) .......................... 1.12:4 

Rule 1.15(d) .............. 1.12:3, 1.12:4, 1.15:2 

Rule 3.03(a)(2) ....................... 1.14:1 

Rule 3.03(b) ....................... .. 1.. .14:1 

Rule 3.05(b) ............................ 1.30 

Rule 3.08, cmt. 10........................ 1.17 

Rule 3.08................................1.17 

Rule 4.01(b) ........................... 1.14:1 

Rule 7.01, cmt. 1........................1.16:2 

Rule 7.01(a) ........................... 1.16:2 

Rule 7.01(b) ........................... 1.16:2 

Rule 7.01(c).........................1.16:2 

Rule 7.01(e)...... ...................1.16:2 

Rule 7.02..............................1.16:2 

Rule 7.02(a)(1) .........................1.16:2 

Rule 7.02(a)(2) .........................1.16:2 

Rule 7.02(a)(3) .........................1.16:2 

Rule 7.02(a)(4) .........................1.16:2 

Rule 7.02(a)(5) ........................ 1.16:2 

Rule 7.02(a)(6).........................1.16:2 

Rule 7.02(a)(7) .........................1.16:2 

Rule 7.02(b) ...........................1.16:2 

Rule 7.03(a) ...........................1.16:2 

Rule 7.03(b) ...........................1.16:2 

Rule 7.03(c) ...........................1.16:2 

Rule 7.03(d) ...........................1.16:2 

Rule 7.03(e) ...........................1.16:2 

Rule 7.03(f)............................1.16:2 

Rule 7.04..............................1.16:2 

kule 7.04(a) ........................... 1.16:2

Rule 7.04(b) ........................... 1.16:2

STATE BAR OF TEXAS

Texas Disciplinary Rules of Professional Conduct 

Rule 7.04(b)(1)......................... 1.16:2 

Rule 7.04(b)(2)(i)....................... 1.16:2 

Rule 7.04(b)(2)(ii)...................... 1.16:2 

Rule 7.04(b)(3)......................... 1.16:2 

Rule 7.04(c) ............................ 1.16:2 

Rule 7.04(d) .............. ; ............ 1.16:2 

Rule 7.04(e), cmt. 10 .................... i1.16:2 

Rule 7.04(f)..........................1.16:2 

Rule 7.04(g)........................1.16:2 

Rule 7.04(h) ........................ 1.16 2 

Rule 7.04(i)........................... 1.16:2 

Rule 7.04().... ..................... 1.16:2 

Rule 7.04(k)........................... 1.16:2 

Rule 7.04()........................... 1.16:2 

Rule 7.04(m) .......................... 1.16:2 

Rule 7.04(n)-(p)........................ 1.16:2 

Rule 7.04(q)........................1.16:2 

Rule 7.04(r)........................... 1.16:2 

Rule 7.05()........................... 1.16:2 

Rule 7.05(a)........................... 1.16:2 

Rule 7.05(b)...........................1.16:2 

Rule 7.05(c).......................... 1.16:2 

Rule 7.05(d)........................... 1.16:2 

Rule 7.05(e)........................... 1.16:2 

Rule 7.05(f) ........................... 1.16:2 

Rule 7.06()........................... 1.16:2 

Rule 7.07............................ 1.16:2 

Rule 7.07(a)........................... 1.16:2 

Rule 7.07(b)........................... 1.16:2 

Rule 7.07(c)........................... 1.16:2 

Rule 7.07(d)........................... 1.16:2 

Rule 7.07(e)........................... 1.16:2 

Rule 8.04(a)...................... 1.11:1 

Rule 8.04(b)........................ 1.11:1

Rule 8.05 ............................. 1.16:2
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Texas Rules of Disciplinary Procedure

Texas Rules of Disciplinary Procedure

Rule1.06T .............................1.11:1 

Rule 1.06V .............................1.11:1 

Rule 1.06Y ................................1.4 

Rule 1.06Z .............................1.11:1 

Rule 2.24 .............................. 1.51 

Rule 2.28 ..... ..........................1.51

Rule 3.16 ...............................1.51 

Rule 7.11.................... .......... 1.51 

Rule 8.05 ..............................1.11:1

Rule 13.01.........................1.11:1 

Rule 15 6..............................1.51 

Rule 15.10 ............................. 1.26:3

Ethics Opinions

Op. 84.............................. 1.14:2 

Op. 392 ............................... 1.14:2 

Op. 395 ...............................1.12:3

Op. 411 ...............................1.12:3 

Op. 431 ............................... 1.15:2 

Op. 575 .... : .......................... 1.14:2

Texas Code of Judicial Conduct 

Canon 3B(8).........................1.30, 6.3 

UNITED STATES 

United States Code

Title 18 

2510(4) ............................. 1.14:2 

2511(1) ............................. 1.14:2 

Title 26 

671-678 ............................ 9.24:2 

Title 38 

5301(a) ................................ 5.5 

5502 ............................ 3.4, 5.3, 5.4 

5502(e) ................................ 5.9

Title 42 

659 .................................. 5.5 

1382c(a)(3)(A) ........................ 3.23:5 

1382c(a)(3)(C) ....................... 3.23:5 

1383(a)(2)............................... 3.3 

1396p(d)(4)(A)................. 3.23:4, 3.23:5 

Title 47 

605 ................................. 1.14:2
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ABA Committee on Ethics & Professional Responsibility

Code of Federal Regulations

Title 20 

416.601-.665 ....................... 3...3.3 

416.601 ............................... 3.3 

Title 38 

13.1-.111 ............................. 5.2 

13.55-.63 .............................. 5.3 

13.58 .................................. 5.3 

13.100 ................................. 5.4 

13.102 ................................. 5.3

13.104 ............... .... ............. 5.4 

13.106 ................................ 5.4 

13.110 ................................ 5.9 

13.111 ................................ 5.5 

Title 45 

160.103 ......................... 6.4:3, 6.5:4 

164.508 ......................... 6.4:3, 6.5:4 

164.512 .................... ..... 6.4:3, 6.5:4

Federal Rules of Evidence

Rule 501 .............................. 1.14:1 Rule 702 .............................. 10.8:1

American Bar Association Committee on Ethics & Professional Responsibility

Formal Op. 01-422 ...................... 1.14:2 

Formal Op. 337...................... 1...1.14:2

STATE BAR OF TEXAS

Informal Op. 1273 ...................... 1.22:2
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Erickson [In re Guardianship of], 10.2:4 

Ersek v. Davis & Davis, P.C., 1.22:6 

Estate of Arlitt v. Paterson, 1.26:1 

Estate of Glass [In re], 8.43, 10.2:6, 14.1:3, 14.6 

Estate of Morris v. First International Bank 
9.11:2 

Estate of Neal [In re Guardianship of], 8.77 

Executors of Tartt's Estate v. Harpold, 6.4:5 

F 

Ferguson v. Fitze, 10.3:2 

Fickett v. Superior Court, 1.31 

Fireman's Fund American Insurance Co. v.  
Patterson & Lamberty, Inc., 1.22:4 

Fischer v. Williams, 10.5:2 

Florida Bar v. Went for It, Inc., 1.16:1 

Ford Motor Co. v. Ledesma, 1.22:3 

Fox v. Jones, 1.25:3 

Frost [In re], 1.17

Frye v. United States, 10.8:1 

Fulcher v. Texas State Board of Public 
Accountancy, 10.3:5

G 

Gabel v. Sandoval, 1.21, L24:1 

Gallagher v. Wilson, 1.21 

Gammill v. Jack Williams Chevrolet, Inc., 10.8:1 
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1.22:4
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List of Forms by Title 

[All references in this list are to form numbers.] 

A 

Abandonment Order, 8-30 

Account for Final Settlement, 14-1 

Affidavit in Support of Attorney's Fees, 14-3 

Affidavit of Failure to Give Security for Costs, 6-11 

Annual Account [Complex], 8-31 

Annual Account [Simple], 8-33 

Annual Report on Location, Condition, and Well-Being of Ward, 8-35 

Application for Abandonment of [Real/Personal] Property, 8-29 

Application for Appointment of Guardian of [Person/Estate/Person and Estate] [Adult, Partial Incapacity], 4-17 

Application for Appointment of Guardian of Estate, 5-1 

Application for Appointment of Guardian of Person and Estate [Adult, Total Incapacity], 4-18 

Application for Appointment of Guardian of Person and Estate of Minor, 4-19 

Application for Appointment of Receiver, 3-28 

Application for Appointment of Successor Guardian of Person, 9-7 

Application for Appointment of Temporary Guardian of [Person/Estate/Person and Estate], 4-2 

Application for Appointment of Temporary Guardian Pending Contest, 10-1 

Application for Approval of Guardian's Management Plan, 8-45 

Application for Authority to Expend Funds, 8-7 

Application for Authority to Make [Annual] Tax-Motivated Gifts, 8-41 

Application for Compensation of Guardian, 8-15 

Application for Establishment of Subaccount with [name of trust] Pooled Trust, 3-19 

Application for Extension of Time to File Inventory, Appraisement, and List of Claims, 7-5 

Application for Leave to Resign as Guardian and for Appointment of Successor Guardian, 9-5 

Application for Leave to Resign as Trustee and for Appointment of Successor Trustee, 9-14 

Application for Order of No Administration, 3-21 

Application for Partial Restoration of Ward, 9-3 

[All references in this list are to form numbers.]
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Application for Payment of Attorney's Fees

Application for Payment of Attorney's Fees, 8-11 

Application for Payment of Trustee's Compensation, 9-24 

Application for Reimbursement of Expenditures, 8-9 

Application for Restoration of Ward and Termination of Guardianship, 14-12 

Application for Safekeeping of Assets and Reduction of Guardian's Bond, 7-10 

Application for Sale of Perishable Personal Property, 8-25 

Application for Sale of Personal Property, 8-27 

Application for Sale of Property under Texas Probate Code Section 889, 3-24 

Application for Sale of Property under Texas Probate Code Section 890, 3-26 

Application for Sale of Real Property, 8-21 

Application to Appoint Successor Guardian, 9-6 

Application to Appoint Successor Trustee of Management Trust, 9-15 

Application to Close Estate and Discharge Guardian, 14-6 

Application to Close Estate and Discharge Temporary Guardian of [Person/Estate/Person and Estate], 4-12 

Application to Contract for Goods or Services, 8-17 

Application to Create Management Trust for Benefit of [name of ward], 9-9 

Application to Discharge Trustee, 9-22 

Application to Employ Attorney, 849 

Application to Establish Annual Expenditures, 8-1 

Application to Expend Funds for Adult Ward's [Spouse/Dependent[s]/Spouse and Dependent[s]], 8-3 

Application to Expend Funds for Care and Support of Minor Ward, 8-5 

Application to Make Charitable Gifts, 8-43 

Application to Modify Guardianship, 9-1 

Application to Pay Appointee's Fees and Expenses, 6-18 

Application to Pay Claim, 8-39 

Application to Ratify Expenditures, 8-13 

Application to Withdraw Funds under Texas Probate Code Section 887, 3-13 

Attorney's Fee Order, 8-12 

Authorization Agreement for Nonparent Relative or Voluntary Caregiver, 3-1 

Authorization for Release of Protected Health Information, 6-20 

Authorization to Consent to Treatment of Minor, 3-6

[All references in this list are to form numbers.] 
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Guardian's Bond and Affidavit of Sureties

B 

Bank Certificate and Verification of Funds on Deposit [Permanent Guardianship], 14-2 

Bank Certificate and Verification of Funds on Deposit [Temporary Guardianship], 4-10 

C

Claim of [name of claimant], 8-37

D

Debtor's Statement-Small Estates, 3-12 

Declaration for Mental Health Treatment, 3-11 

Declaration of Appointment of Guardian for My Children in Event of Death or Incapacity, 3-10 

Decree of Sale for [Real/Personal] Property, 8-24 

Designation of Guardian in Event of Later Incapacity or Need of Guardian, 3-9 

Directive to Physicians and Family or Surrogates, 3-5 

E

Engagement Letter and Fee Agreement, 1-1 

Examination/Investigation Request, 3-8

F

Final Account, 9-20 

Final Account of Temporary Guardian, 4-8 

Final Report on Location, Condition, and Well-Being of Ward and Application to Discharge Guardian, 14-14 

First Annual Account of Trustee of Management Trust, 9-12 

G

Guardian's Bond and Affidavit of Sureties, 4-25

[All references in this list are to form numbers.]
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Information Concerning Medical Power of Attorney

1 0 
Information Concerning Medical Power of Attorney, 3-3 

[Title of requestor]'s [Interrogatories/Requests for Production/equests for Admission], 10-11 

Inventory, Appraisement, and List of Claims [Basic], 7-7 

Inventory, Appraisement, and List of Claims [Complex], 7-8 

J 

Joint Application for Termination of Original Management Trust, Discharge of Trustee of Original Management 

Trust, Creation of Restated Management Trust, and Appointment of Trustee of Restated Management Trust, 

9-17 

M 

Management Trust, 9-10 

Medical Power of Attorney Designation of Health Care Agent, 3-4 

Motion for Appointment of Attorney Ad Litem (Tex. Prob. Code 646(a)), 6-1 

Motion for Appointment of Attorney Ad Litem (Tex. Prob. Code 755), 6-3 

Motion for Discharge, 6-13 

Motion for Disclosure of Confidential Records, 10-8 

Motion for Examination, 6-6 

Motion for Independent Mental Examination, 10-6 

Motion for Order to Obtain Protected Health Information, 6-21 

Motion for Security for Costs, 6-8 

Motion in Limine, 10-4 

Motion to Appoint Temporary Guardian Pending Contest, 4-4 

Motion to Create Texas Property Code Section 142 Trust, 3-15 

Motion to Dismiss Action for Failure to Give Security for Costs, 6-10 

Motion to Extend Hearing on Temporary Guardianship, 4-6 

Motion to Extend Temporary Guardianship Pending Contest, 10-2 

Motion to Release Guardian's Cash Bond, 14-10 

Motion to Release Temporary Guardian's Cash Bond, 4-14

[All references in this list are to form numbers.] 
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Order Approving Sale of Perishable Personal Property

N 

Notice to Secured and General Creditors, 7-3 

0 

Oath, 4-24 

Order Acknowledging Review of Final Report and Discharging Guardian, 14-15 

Order Appointing Attorney Ad Litem, 6-15 

Order Appointing Attorney Ad Litem (Tex. Prob. Code 646(a)), 6-2 

Order Appointing Attorney Ad Litem (Tex. Prob. Code 755), 6-4 

Order Appointing Guardian, 5-2 

Order Appointing Guardian Ad Litem, 6-16 

Order Appointing Guardian of [Person/Estate/Person and Estate], 4-20 

Order Appointing Receiver, 3-29 

Order Appointing Successor Guardian, 9-8 

Order Appointing Successor Trustee of Management Trust, 9-16 

Order Appointing Temporary Guardian of [Person/Estate/Person and Estate], 4-3 

Order Appointing Temporary Guardian Pending Contest, 4-5 

Order Approving Account for Final Settlement, 14-4 

Order Approving Annual Account [Complex], 8-32 

Order Approving Annual Account of Management Trust, 9-13 

Order Approving Annual Account [Simple], 8-34 

Order Approving Annual Report, 8-36 

Order Approving Bond, 4-26 

Order Approving Claim, 8-38 

Order Approving Contract for Goods or Services, 8-18 

Order Approving Final Account and Directing Funding of Restated Management Trust, 9-21 

Order Approving Final Account of Temporary Guardian, 4-11 

Order Approving Guardian's Management Plan, 8-46 

Order Approving Inventory, Appraisement, and List of Claims, 7-9 

Order Approving Payment of Claim, 8-40 

Order Approving Sale of Perishable Personal Property, 8-26

[All references in this list are to form numbers.] 
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Order Authorizing [Annual] Tax-Motivated Gifts

Order Authorizing [Annual] Tax-Motivated Gifts, 8-42 

Order Authorizing Appointee's Fees, 6-19 

Order Authorizing Charitable Gifts, 8-44 

Order Authorizing Employment of Attorney, 8-20 

Order Authorizing Expenditure of Funds, 8-8 

Order Authorizing Expenditure of Funds for Adult Ward's [Spouse/Dependent[s]/Spouse and Dependent[s]], 8-4 

Order Authorizing Expenditure of Funds for Care and Support of Minor Ward, 8-6 

Order Authorizing Guardian's Compensation, 8-16 

Order Authorizing Reimbursement, 8-10 

Order Authorizing Safekeeping of Assets and Reduction of Guardian's Bond, 7-11 

Order Authorizing Trustee's Compensation, 9-25 

Order Closing Estate and Discharging Guardian, 14-9 

Order Closing Estate and Discharging Temporary Guardian, 4-13 

Order Creating Management Trust for Benefit of [name of ward], 9-11 

Order Creating Restated Management Trust and Directing Trustee to File Final Account, 9-19 

Order Creating Texas Property Code Section 142 Trust, 3-16 

Order Discharging Trustee, 9-23 

Order Establishing Annual Expenditures, 8-2 

Order Establishing Subaccount of Pooled Trust, 3-20 

Order Extending Hearing on Temporary Guardianship, 4-7 

Order Extending Inventory, Appraisement, and List of Claims, 7-6 

Order Extending Temporary Guardianship Pending Contest, 10-3 

Order for Distribution of [Minor's/Incapacitated Person's] Funds, 3-18 

Order for Examination, 6-7 

Order for Independent Mental Examination, 10-7 

Order for Partial Restoration of Ward, 9-4 

Order for Sale of Personal Property, 8-28 

Order for Sale of Property under Texas Probate Code Section 889, 3-25 

Order for Sale of Property under Texas Probate Code Section 890, 3-27 

Order for Sale of Real Property, 8-22 

Order for Security for Costs, 6-9 

Order Granting Authority to Pay Attorney's Fees, 14-5

[All references in this list are to form numbers.]
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Order Granting Disclosure of Confidential Records, 10-9 

Order Granting Motion in Limine, 10-5 

Order Modifying Guardianship from Partial Incapacity to Total Incapacity, 9-2 

Order of Discharge, 6-14 

Order of Dismissal, 6-12 

Order of No Administration, 3-22 

Order on Motion for Order to Obtain Protected Health Information, 6-22 

Order Ratifying Corpus Disbursements, 8-14 

Order Releasing Guardian's Cash Bond, 14-11 

Order Releasing Temporary Guardian's Cash Bond, 4-15 

Order Removing Disabilities of Minority, 3-31 

Order Restoring Capacity and Terminating Guardianship, 14-13 

Order to Release Funds, 3-14 

Order Vacating Appointment of Attorney Ad Litem, 6-17 

Original Answer of Attorney Ad Litem, 6-5 

Original Petition for Removal of Disabilities of Minority, 3-30 

P 

Physician's Certificate of Medical Examination, 4-1 

Proof of Facts [Adult], 4-28 

Proof of Facts [Minor], 4-27 

Proof of Service of Notice to Secured and General Creditors, 7-4 

Published Notice to Creditors, 7-1 

Publisher's Affidavit, 7-2 

Questions for Physician Witness, 10-16 

R 

Receipt, 4-16

[All references in this list are to form numbers.] 
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Receipts and Release, 14-8 

Report of Sale of [Real/Personal] Property, 8-23 

Requests for Admission [Directed to Applicant], 10-14 

Requests for Admission [Directed to Contestant], 10-15 

[Title of requestor]'s Requests for Disclosure, 10-10 

Restated Management Trust, 9-18 

S 

Safekeeping Agreement, 7-12 

Sample Interrogatories, 10-12 

Sample Requests for Production, 10-13 

Selection of Guardian by Minor, 4-23 

Statement of Intent for End-of-Life Planning, 3-7 

Statutory Durable Power of Attorney, 3-2 

Subpoena to Compel Production of Protected Health Information of [name of patient] Issued in the Name of the 

State of Texas, 6-23 

T 

Temporary Guardian's Affidavit, 4-9.  

Terms of Trust and Agreement of Trustee, 3-17 

Transfer under Texas Uniform Transfers to Minors Act, 3-23 

W 

Waiver of Citation, 4-22 

Waiver of Notice and Citation, 14-7 

Waiver of Right to Be Appointed Guardian of Person and Estate, 4-21

[All references in this list are to form numbers.]
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Subject Index 

[References are to section numbers in the practice notes.]

A 

Abandonment of property 
personal property, 8.45 
real property, 8.34 

Abuse 
of child, 4.48:3, 6.10 
of disabled person, 1.29, 4.48:2, 6.9 
duty to report, 4.48:2, 4.48:3, 6.9, 6.10 
of elderly, 1.29, 4.48:2, 6.9 

Account 
annual account (see Annual account) 
benefits for veterans and dependents, 5.4, 5.9 
final account 

contents of, 14.2:2 
delivery of assets, 14.2:4 
form of citation, 14.2:3 
hearing on, 14.2:4 
order of approval, 14.2:4 
section 867 trusts, 9.23:14 
time for filing, 14.2:1 

inventories (see Inventories) 
by permanent guardians, 4.23 
section 867 trusts, 9.23:13, 9.23:14 
by temporary guardians, 4.11 

Ad litem attorneys. See Attorneys ad litem 

Ad litem guardians. See Guardians ad litem 

Agreements. See Contracts and agreements 

Alternative nonguardianship approaches, 3.1
3.31 

bank accounts, 3.2 
community property, spousal management of, 3.24 
durable power of attorney, 3.8 

financial durable power, 3.9 
with inter vivos revocable trust, 3.23 

managing and possessory conservatorships, 3.6 
medical treatment decisions (see Medical treatment 

decisions) 
mental-health treatment declarations, 3.20 
next friends, 3.22 
order of no administration, 3.25 
sales of property 

without guardianship of estate, 3.27

without guardianship of person or estate, 3.27:1 
Social Security benefits, appointment of 

representative payee for receipt of, 3.3 
social service agencies, 3.30 
Texas Employees Retirement System funds, payment 

to parent of minor, 3.5 
transfers to minors, 3.26 
trusts (see Trusts) 

American Bar Association's Model Rules of 
Professional Conduct, 1.6 

American Bar Association's standing Committee 
on Ethics and Professional Responsibility, 
1.14:2 

American College of Trusts and Estates Counsel 
(ACTEC), 1.7 

Annual account, 8.51-8.55 
affidavit of guardian, 8.54 
approval of, 8.55 
attachments, 8.53 
contents of, 8.52 
filing of, 8.51, 8.55 
requirement of, 8.51 
waiver of, 8.51 

Annual report, 8.56-8.58 
approval of, 8.58 
contents of, 8.57 
coverage, 8.56 
filing of, 8.56, 8.58 
requirement of, 8.56 
waiver of filing fees, 8.58 

Annual review, 9.1 

Appointment of guardian. See also Permanent 
guardianships; Temporary guardianships 

attorneys ad litem, duties of 
after appointment of guardian, 6.4:5 
nonstatutory, in proceeding to appoint guardian, 

6.4:4 
statutory, in proceeding to appoint guardian, 6.4:3 

death, in event of, 3.19 
disqualified persons, 10.5, 10.5:3, 10.5:4 
guardians ad litem (see Guardians ad litem) 
later incapacity, in event of, 3.18

[Decimal numbers refer to sections in practice notes.]
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Appointment of guardian

successor guardians 
on death of guardian, 9.11:1 
legal authority, 9.11 
person with prior right to be guardian, 9.11:2 
on resignation of guardian, 9.11:3 

for veterans and dependents, 5.3, 5.8 

Assets 
inventory of (see Inventories) 

safekeeping of, 7.3 
application for, 7.3:1 
financial institution agreement, 7.3:2 
order for, 7.3:1 

sale of (see Sales of property) 
temporary guardianships, delivery on closure of, 4.12 
valuation of, 7.2:2 

Attorney ethics line, 1.5 

Attorneys 
ad litem (see Attorneys ad litem) 
advertising by, 1.16:1, 1.16:2 
American Bar Association's Model Rules of 

Professional Conduct, 1.6 
business ventures with clients, 1.13:1 
commingling funds 

retainer fees, 1.15:2 
separate account for client's funds, 1.15:1 

communications about services, 1.16:2 
confidential information, 1.14:1 

disclosure of, 1.14:1, 1.29 
obtaining, 1.14:2 

conflicts of interest 
among clients, 1.13:2 
between attorney and client, 1.13:1 
ward, representation of, 1.31 

contracts and agreements 
breach-of-contract actions (see Legal malpractice) 
employment of, 8.22:1-8.22:3 
fees, 1.12:1 

for attorney serving as guardian, 8.12 
contingency, 8.22:1-8.22:3 
fee splitting, 1.12:2 

cooperative advertising, 1.16:2 
deceptive trade practices, 1.41, 1.42 
disbarment, 1.11:1 
employment 

contracts of, 8.22:1-8.22:3 
refusal of 

for advertising violations, 1.16:2 
for conflicts of interest, 1.13:1, 1.13:2 
for incompetence, 1.22:1 

ex parte communications, 1.30 
false statements as to services, 1.16:2

fees (see Attorney's fees) 
firm names, 1.16:2 
former clients, conflicts involving, 1.13:1, 1.13:2 
grievances against, 1.51 
interception of communications, 1.14:2 
letterhead, 1.16:2 
litigation interests, 1.13:1 
loans to clients, 1.13:1 
malpractice (see Legal malpractice) 
media advertising, 1.16:2 
misconduct 

defined, 1.11:1 
examples of, 1.11:2 
grievance procedure, 1.51 

misleading statements as to services, 1.16:2 
multiple representation conflicts, 1.13:2 
paralegals, professional responsibility of, 1.8 
privileged information, 1.14:1 
professional malpractice (see Legal malpractice) 
professional responsibility 

advertising, 1.16:1, 1.16:2 
attorneys ad litem, 6.3 
commingling funds, 1.15:1, 1.15:2 
conflicts of interest, 1.13:1, 1.13:2 
fees (see Attorney's fees) 
misconduct, above 

paralegals, 1.8 
regulation of, 1.2-1.9 

recording conversations 
one's own conversations, 1.14:2 
others' conversations, 1.14:2 

sanctions against 
attorney's fees, payment of, 1.4 
disbarment, 1.11:1 
restitution, 1.4 
suspension from practice, 1.11:1 

solicitations, 1.16:2 
State Bar, 1.2 

State Bar Rules, 1.3 
suspension from practice, 1.11:1 
Texas Code of Ethics and Professional Responsibility 

for Paralegals, 1.8 
Texas Disciplinary Rules of Professional Conduct, 

1.5, 1.23:1 
Texas Lawyer's Creed, 1.9 
Texas Rules of Disciplinary Procedure, 1.4 
trade names, 1.16:2 
wards 

private attorney, right to and representation by, 
10.3:1-10.3:6 

after adjudication, 10.3:2 

before adjudication, 10.3:1
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Burden of proof

attorney's fees, payment of, 10.3:6 

capacity of ward, 10.3:4 

challenging, 10.3:5 
restoration of rights, 10.3:3 

responsibility to, 1.31 
withdrawal 

avoidance of prejudice to client, 1.12:3, 1.12:4 

for conflicts of interest, 1.13:1, 1.13:2 

for incompetence, 1.22:1 

as witnesses, 1.17 

written solicitations, 1.16:2 

Attorneys ad litem, 6.4:1-6.4:5 

appointment of, 6.1, 6.4:2, 10.1 
automatic, effect of, 10.3 

bases for, 6.4:1 

certification requirements, 6.4:2 

on closure of estate, 14.1:3 

failure to make appointment, 6.4:2 

guardians ad litem, to serve as, 6.5:2 

in permanent guardianship proceedings, 4.41 

procedure for, 6.4:2 

term of, 6.4:2 

costs of proceedings, security for, 6.8:2, 10.4:2 

discharge of, 6.6 
duties, 1.29 

after appointment of guardian, 6.4:5 

legal obligations, 6.7 

nonstatutory, in proceeding to appoint guardian, 
6.4:4 

statutory, in proceeding to appoint guardian, 6.4:3 

fees 

basis of, 6.8 
payment of, 6.8:1 

function of, 6.4:1 

guardians ad litem, appointment to serve as, 6.5:2 

liability of, 6.7 
limitations on, 6.2 

common law, 6.2:1 

judicially imposed, 6.2:2 
professional responsibility, 6.3 

removal of, 6.6 

Attorney's fees, 1.12:1-1.12:4, 10.10-10.10:2 
advance payment, 1.12:4 

advertising, 1.16:2 
attorneys ad litem 

basis of fees, 6.8 

payment of fees, 6.8:1 

claims against estate, 8.60:2

commingling funds 

retainer fees, 1.15:2 

separate account for client's funds, 1.15:1 

communication of, 1.12:1 

contingency fees when representing next friend, 3.22 

contracts, 1.12:1 

contingency fee, 8.22:1-8.22:3 
fee splitting, 1.12:2 

evidence of, 10.10:2 

expenditures, 8.6 

failure to pay, responsibilities upon, 1.12:4 

illegal, 1.12:1 
legal malpractice, 1.25:1 

liens for, 1.12:3 
next friend, contingency fees when representing, 

3.22 
out-of-state fee splitting, 1.12:2 

private attorneys, 10.3:6, 10.10 
"reasonableness" of, 1.12:1, 10.10:2 

referral fees, 1.12:2, 1.16:2 
requests for, 10.10:1 
retainer fees, 1.15:1 

sanctions against attorneys, 1.4 

separate account for client's funds, 1.15:1 

splitting, 1.12:2 
unconscionable, 1.12:1 

withholding services until paid, 1.12:4 

Authorization agreement for nonparent relative,, 

3.7 

Authorized-signature accounts, 3.8 

B 

Bank accounts 

authorized-signature accounts, 3.8 
as guardianship alternative, 3.2 

Bonds, surety 

guardian's bond, 4.51 

refund of cash bond, 14.3:1 

refund of surety bond premium, 14.3:2 

review, after submission of inventory, 7.2:8 

temporary guardians, 10.4:9 

personal property sales, 8.43:7 
real property sales, 8.32:8 

neglect, liability for, 8.32:9 
section 867 trustees, 9.23:7 

Burden of proof, 10.9:1, 10.9:2
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Change or modification
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C 

Change or modification 
guardianships, 9.1, 9.2 
section 867 trusts, 9.23:11 
temporary guardianships, 4.8 

Charge to jury, 10.9:6 

Charitable contributions, 8.76, 8.77. See also Tax
motivated gifts 

Child support, parent's duty of, 9.24:1 

Citation. See Notice or citation 

Claims 
alternative procedures, 8.60:2 
approval 

by court, 8.60:4 
by guardian, 8.60:3 

attorney's fees, 8.60:2 
filing of, 8.60:1 
hearings on, 8.60:4 
insolvent estates, 8.60:1 
payment of, 8.60:4 

at annual account, 8.55 
applications for, 8.60:6 
order of precedence, 8.60:1 
orders for, 8.60:6 
without guardianship, 3.21 

preparation of, 8.60:1 
presentation to guardian, 8.60:2 
procedure, 8.60:1-8.60:6 
rejection 

by court, 8.60:4 
by guardian, 8.60:3, 8.60:5 
suits on rejected claims, 8.60:5 

secured, 8.60:2 
unsecured, 8.60:2 

Clear and convincing evidence, 10.9:2 

Closed hearings, right to, 10.4:7 

Closed estate with negligible income, 14.1:1, 
14.1:2 

Closure or termination, 9.3 
attorney ad litem, appointment of, 14.1:3 
of estate with negligible income, 14.1:1, 14.1:2 
after final account, 14.2:4 
section 867 trusts 

closure of, 9.23:12 
creation of, on closure of guardianship, 9.22 

temporary guardianships, 4.12

when estate may be closed, 14.1:1 

Community property 
inventory of, 7.2:3 

spousal management of, 3.24 

Compensation, 8.11:1-8.11:4 
applications for, 8.11:4 
attorneys (see Attorney's fees) 
authorization for, 8.11 
guardian ad litem fees 

basis of, 6.8 
payment of, 6.8:1 

guardian of estate, 8.11:3 
guardian of person, 8.11:2 
hearings, 8.11:4 
orders, 8.11:4 

Confidentiality 
attorney-client communications, 1.14:1 

disclosure of, 1.14:1, 1.29 
obtaining, 1.14:2 

county agency reports, 10.8:4 
state agency reports, 10.8:4 

Conservatorships, 3.6 

Contracts and agreements 

applications for approval 
contracts for goods and services, 8.21:2, 8.21:3 
contracts to employ attorneys, 8.22:2 

assets, safekeeping of, 7.3:2 
attorneys 

breach-of-contract actions (see Legal malpractice) 
employment of, 8.22:1-8.22:3 
fees, 1.12:1 

contingency, 8.22:1-8.22:3 
fee splitting, 1.12:2 
sample fee agreement, 1.26:2 

for goods and services, 8.21:1-8.21:3 
orders approving 

contracts for goods and services, 8.21:5 
contracts to employ attorneys, 8.22:3 

safekeeping, 7.3 

"Convenience accounts," , 3.2 

Convenience signer, 3.2 

Corporate fiduciaries, 4.29 
section 867 trusts, 9.23:7 

Costs, security for 
attorneys ad litem, 6.8:2, 10.4:2 
motion for, 10.4:2 

County agency reports, 10.8:4
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Court investigator's report, 10.8:3 

Court-ordered mental health services, 3.16:3 
involuntary commitment, 3.16-3 

for persons with certain communicable diseases, 

3.16:3 
for persons with chemical dependencies, 3.16:3 

Creditors 
benefits for veterans and dependents, exemption of, 

5.5 
nonresident minors, payment of claims to, 3.21 

notice to, 7.1 
filing of, 7.1:3 
late filing of, 7.1:3 
time limitations, 7.1:2 

standing of potential creditors, 10.5:1 

D 

"Dead man's statute,", 10.9:5 

Death of guardian, 9.11:1 

Deceptive trade practices, 1.41, 1.42 

Department of Aging and Disability Services, 

3.23:9, 4.44, 6.4:3, 10.6:1 

Department of Veterans Affairs. See Veterans and 

dependents 

Designation of guardian. See Appointment of 

guardian 

Directive to physicians, 3.14 

Discharge 
of attorneys ad litem, 6.6 
of guardian after final account, 14.2:4 

of guardians ad litem, 6.6 
of section 867 trustees, 9.23:15 

Discovery, 10.8:5 

Do-not-resuscitate (DNR) orders, 3.11 

out-of-hospital, 3.15 

Drivers license renewal, 3.16:4 

refusal to stop driving, 3.16:4 

requesting retest of ward, 3.16:4 

Durable power of attorney 
financial, 3.9 
general, 3.8 
with inter vivos revocable trust, 3.23

E

Elder Bill of Rights, 4.48:1 

Emergency medical care consent, 3.16:1 

Emergency order for protective services, 3.16:2 

End-stage planning 
statement of intent, 3.14 

Estate 
closing, when income is negligible, 14.1:1, 14.1:2 

Ethics 
of attorneys (see Attorneys, professional 

responsibility) 
of attorneys ad litem, 6.3 
of paralegals, 1.8 

Evidence 
appointment of guardian, 4.43, 4.47 
of attorney's fees, 10.10:2 
burden of proof, 10.9:1, 10.9:2 
clear and convincing standard, 10.9:2 
"dead man's statute," 10.9:5 
discovery, 10.8:5 
expert witnesses, 10.8:1 
judicial notice, 4.47 
lay witnesses, 10.8:2 
physician's letter, 4.44, 10.6:1 

hearsay objection to, 10.9:4 
preponderance of, standard, 10.9:2 
privileges (see Privileges) 

temporary guardianship presumptions, 4.8 

Expenditures, 8.2-8.7:2 
additional expenses 

applications for, 8.4:2 
approval of, 8.4:1 
hearing on application, 8.4:3 

orders for, 8.4:3 
annual allowance, 8.3 

for minors, 8.3:2 
for ward and dependents, 8.3:1 

applications for 
additional expenses, 8.4:2 
minors, 8.3:2 
ratification of education and maintenance 

expenses, 8.7:1, 8.7:2 
reimbursement of guardian, 8.5:2 
ward and dependents, 8.3:1 

approval of, 8.2 
additional expenses, 8.4:1 

guardian's personal funds, expenditures from, 
8.5:1
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Expenditures
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attorney's fees, 8.6 
authorized, 8.2 
education expenses, ratification of, 8.7:1, 8.7:2 
maintenance expenses, ratification of, 8.7:1, 8.7:2 
orders for 

additional expenses, 8.4:3 
minors, 8.3:2 
ratification of education and maintenance 

expenses, 8.7:2 
reimbursement of guardian, 8.5:4.  
ward and dependents, 8.3:1 

payment of, 8.2 
additional expenses, 8.4:1-8.4:3 

reimbursement of guardian, 8.5:1-8.5:4 
application for, 8.5:2 
attorney's fees, 8.6 
authorization for, 8.5:1 
hearing on application, 8.5:3 
order for, 8.5:4 
prior approval of, 8.5:1 

Expert testimony, 10.8:1 

Exploitation of elderly or disabled person, duty to 
report, 4.48:2, 6.9

term of, 6.5:2 
costs of proceedings, security for, 6.8:2 
discharge of, 6.6 
duties 

nonstatutory, in proceeding to appoint guardian, 
6.4:4 

pending litigation between guardian and ward, 
6.5:5 

statutory, in proceeding to appoint guardian, 6.4:3 
tax-motivated gifts, review of, 6.5:6 

ex parte communications, 1.30 
fees 

basis of, 6.8 
payment of, 6.8:1 

function of, 6.5:1 
lawsuit recoveries, management of, 3.22 
liability of, 6.7 
limitations on, 6.2 

common law, 6.2:1 
court-imposed, 6.2:2 

negligence, 1.28 
removal of, 6.6 
representation by, 3.22 
role of, 6.5:1 
standard of care, 1.28 
tax-motivated gifts, review of, 6.5:6, 8.74

F

Final account. See Account H

Financial durable power of attorney, 3.9 

"Freeze" agreements. See Safekeeping agreements 

Frivolous proceedings, 10.4:2 

G 

Government funds, guardianship for receipt of, 
4.25, 4.42 

Guardians. See under specific headings 

Guardians ad litem, 6.5:1-6.5:6 
appointment of, 6.1, 6.5:2 

attorney ad litem to serve as, 6.5:2 
certification requirements, 6.5:2 
if litigation is pending between guardian and 

ward, 6.5:5 
in permanent guardianship proceedings, 4.41 
procedure for, 6.5:2 
to review tax-motivated gifts, 6.5:6, 8.74

Health-care directives, 3.11 

Health Insurance Portability and Accountability 
Act (HIPAA), 6.4:3, 6.5:4 

Hearsay objection, to physician's certificate/ 
letter, 10.9:4 

Heirship, determination of, 14.6 

I 

Independent medical examination, 10.6:2 

Injury to elderly, disabled person, or child, 4.48:4 

Interstate guardianships, 9.24:3 

Inter vivos revocable trusts, 3.23 

Inventories 
claims owed to estate, 7.2:4 
community interests, 7.2:3
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Legal malpractice

defined, 7.2 
filing of, 7.2:1 

extension of time for, 7.2:5 

guardian's bond, review of, 7.2:8 

order of approval, 7.2:7 

by permanent guardians, 4.23 

preliminary, 7.2:6 
valuation of assets, 7.2:2 

Investigator's report, 10.8:3 

Investment plans, 6.5:6, 8.8 

Investments, 8.81 
application, 8.81 

liability for failure to make, 8.8 

standard for, 8.82 
real estate, 8.83 

Joint bank accounts, 3.2 

Judicial notice, 4.47 

Jurisdiction 
attorney disciplinary proceedings, 1.2 

guardianship proceedings, 4.37 

concurrent jurisdiction, 10.2:6, 10.2:7 

conflicts between family and probate courts, 
10.2:5 

local rules, 8.1 
permanent guardianships, 10.2:1 

survivorship actions, 10.2:6, 10.2:7 
temporary guardianships, 10.2:2 

transfer of, 4.38, 4.39 

contested guardianship of adult disabled child, 
10.2:5 

contested guardianship of minor, 4.39, 10.2:5 

to proper venue, 10.2:9 

to statutory probate court, 10.2:8 

venue provisions, role of, 10.2:7 

wrongful death actions, 10.2:6 

notice requirement (see Notice or citation) 

service requirement (see Service of process or 

papers) 

Jury trial 
charge to jury, 10.9:6 

considerations in requesting, 10.4:5 

issues that may be tried, 10.4:5 

nonspouse seeking to serve as guardian, 10.4:6 

right to

authority for, 10.4:3 
permanent guardianship proceedings, 4.42, 10.4:4 

temporary guardianship proceedings, 10.4:4 

spouse seeking to serve as guardian, 10.4:6 

L 

Legal malpractice, 1.21-1.31 
attorney-client relationship, 1.22:1 

guardian's attorney and ward, 1.31 
attorney's fees, 1.25:1 
avoidance of, 1.26, 1.26:1-1.26:5 

calendaring "tickler" systems, 1.26:1 
engagement and nonengagement letters, 1.26:2 
file retention, 1.26:3 
hiring practices, 1.26:4 
overload and stress, 1.26:5 
supervisory practices, 1.26:4 

breach-of-contract actions, 1.21 

elements of, 1.22:1, 1.22:6 
fracturing claims, 1.22:6 
statute of limitations, 1.24:1 

breach of duty, 1.22:2 
breach of fiduciary duty, 1.21 
damages, 1.22:4 
defenses 

good-faith defense, 1.22:2, 1.24:2 
statute of limitations, 1.24:1 

duty, 1.22:1 
of attorneys ad litem, 1.29 
ensuring desired result, 1.22:2 
of guardians ad litem, 1.28 
to mentally disabled clients, 1.29 
of specialists, 1.27 
ward, responsibility of guardian's attorney to, 1.31 

elements of, 1.22:1-1.22:6 
attorney-client relationship, 1.22:1, 1.31 
breach-of-contract actions, 1.22:6 
breach of duty, 1.22:2 
damages, 1.22:4 
duty, 1.22:1, 1.22:2 
meritorious underlying action, 1.22:5 
proximate cause, 1.22:3 

"error-in-judgment" rule, 1.22:2, 1.24:2 

ex parte communications, 1.30 
expert testimony, 1.22:3 
estate planning, 1.23:2 

survival of claim, 1.23:2 
good-faith defense, 1.22:2, 1.24:2 
mentally disabled clients, duty to, 1.29 
"neglect," defined, 1.22:1, 1.22:2
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Legal malpractice
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negligence basis, 1.21 

privity requirement, 1.23:2 
ward, guardian's attorney and, 1.31 

professional conduct rules, actions under, 1.23:1 
proximate cause, 1.22:3 
settlement offers, failure to convey, 1.25:2 
standard of care, see duty above 

statute of limitations 

failure to comply with, 1.25:3 
for malpractice actions, 1.24:1 

third-party actions, 1.23:2 
by wards against guardians' attorneys, 1.31 

Letters of guardianship, 4.52 

renewal of, 8.51 

Limitation of actions. See Statute of limitations 

Livestock sales, 8.44 

Loans, 8.61 

M 

Management plans, 8.8 

Managing and possessory conservatorships, 3.6 

Mediation and family settlement agreements, 3.31 

Medical evidence, 4.44, 10.6:1 

Medical examination, 10.6:2 

Medical power of attorney, 3.10 
in conjunction with statement of intent, 3.14 

Medical privilege, 10.7:1 
exceptions to, 10.7:3 
waiver of, 10.7:1 

Medical treatment decisions 
emergency care, 3.16:1 
health-care directives, 3.11 
medical power of attorney, 3.10 
nonparental consent, 3.12 
out-of-hospital do-not-resuscitate orders, 3.15 

Mental-health care 
privilege, 10.7:2 

exceptions to, 10.7:2, 10.7:3 
waiver of, 10.7:2 

treatment declarations, 3.20

Mentally retarded 

permanent guardianships (see Permanent 

guardianships) 

physician's certificate, 4.44, 6.4:3, 10.6:1 
trusts for, 3.23:9 

"Miranda" warnings, 10.7:3 

Modification. See Change or modification 

Multiple guardians, 4.28 

N 

Neglect 
of child, 4.48:3, 6.10 
of disabled person, 4.48:2, 6.9 
duty to report, 4.48:2, 4.48:3, 6.9, 6.10 
of elderly, 4.48:2, 6.9 
removal of guardian for, 9.12:1, 9.12:2 

Negligence 
attorneys (see Legal malpractice) 

guardians ad litem, 1.28 

Next friends 

lawsuit recoveries, management of, 3.22 
representation by, 3.22 

Nonresidents 

attorney fee splitting, 1.12:2 
minor "creditors," payment of claims to, 3.21 

Notice or citation 

applications for guardianship 
conversion of temporary to permanent 

guardianship, 10.2:3 
importance of, 10.2 
lack of notice, 10.2:4 

permanent guardianships, 4.40, 4.40:1-4.40:3 

temporary guardianships, 4.5 
final account, 14.2:3 

sales of property 

personal property, 8.43:3 
real property, 8.32:2 

service of 

failure of service, 10.2:4 

permanent guardianships, 4.40:2, 10.2:1 
substitute, 4.5 

temporary guardianships, 10.2:2 

Notice to creditors, 7.1, 7.1:1-7.1:3
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Power of attorney

Opinion testimony 
expert witnesses, 10.8:1 
lay witnesses, 10.8:2 

P 

Paralegals, professional responsibility of, 1.8 

Payment of claims. See Claims 

Perishable property sales, 8.42, 8.42:1-8.42:4 
applications, 8.42 

order of sale, 8.42:4 

private sales, 8.42:3 
public sales, 8.42:2 
terms of sale, 8.42:1 

Permanent guardianships, 4.21-4.47 

account, 4.23 
applications 

for appointment, 4.35 

notice and citation, 4.40, 4.40:1-4.40:3 

conversion of temporary to permanent 
guardianship, 10.2:3 

appointment of guardian, 4.21 

application for, 4.35 
citation of applications, 4.40, 4.40:1-4.40:3 
disqualified candidates, 4.31 
evidence required, 4.43, 4.47 

government funds, for receipt of, 4.25, 4.42 

hearing on, 4.42 

jurisdiction, 4.37 
for minors, 4.26, 4.37, 4.38 
minor's selection of guardian, 4.34, 4.45 

more than one guardian, 4.28 

notice of applications, 4.40, 4.40:1-4.40:3 
order of appointment, 4.46 

for persons other than minors, 4.27, 4.37, 4.44 

physician's certificate/letter, 4.44 

preference of nonminor ward, 4.45 

qualified wards, 4.24 
standing to contest, 4.32 
testamentary, 4.33, 4.37 

venue, 4.38 
waiver of right to appointment, 4.30 

appraisal of property, 4.23 

attorneys ad litem, appointment of, 4.41 

compensation (see Compensation) 
contested proceedings 

jury trial, right to, 4.42

standing to contest, 4.32 

transfer of contested guardianship of minor, 4.39 

conversion of temporary guardianships to, 10.2:3 

corporate fiduciaries, 4.29 
expenditures (see Expenditures) 

government funds, for receipt of, 4.25, 4.42 

guardians ad litem, appointment of, 4.41 

guardians of estate, 4.23 

guardians of person 

minor persons, 4.26, 4.34 

persons other than minors, 4.27 

powers and duties, 4.22 .  

hearing to appoint guardian, 4.42 

inventory of property, 4.23 

judicial notice, 4.47 

jurisdiction over proceedings, 4.37 

jury trial, right to, 4.42, 10.4:4 
management of property, 4.23 

minor's selection of guardian, 4.34, 4.45 

multiple guardians, 4.28 
notice or citation, 4.40, 4.40:1-4.40:3 

service of, 4.40:2, 10.2:1 
orders of appointment, 4.46 
persons disqualified to serve as guardians, 4.31 

persons for whom a guardian may be appointed, 4.24 

physician's certificate/letter, 4.44 

powers and duties 
guardians of estate, 4.23 

guardians of person, 4.22 

purpose of, 4.21 

service of notice or citation, 4.40:2, 10.2:1 

standing, 4.32. (See also Standing) 

testamentary appointment of guardian, 4.33 

venue of proceedings, 4.37 

transfer of proceedings, 4.38 

contested guardianship of minor, 4.39 

venue of proceedings, 4.38 
ward's condition, report of, 4.22 

Personal property 
abandonment of, 8.45 

sales (see Sales of property) 

Physician-patient privilege, 10.7:1 
exceptions to, 10.7:3 
waiver of, 10.7:1 

Physician's certificate/letter, 4.44, 6.4:3, 6.4:4, 

10.6:1, 10.7:3 
hearsay objection to, 10.9:4 

Power of attorney 
durable, 3.8 

financial durable power, 3.9
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durable-continued 
with inter vivos revocable trust, 3.23 

financial durable, 3.9 
medical, 3.10 

Preponderance of evidence, 10.9:2 

Privileges 
attorney-client, 1.14:1, 6.3 
mental-health care, 10.7:2 

exceptions, 10.7:3 
waiver, 10.7:2 

physician-patient, 10.7:1 
exceptions, 10.7:3 
waiver, 10.7:1 

Probate judge, assignment of, 10.4:1 

Professional Ethics Committee opinions, 1.5 

Professional responsibility 
of attorneys (see Attorneys) 
of attorneys ad litem, 6.3 
of paralegals, 1.8 

R 

Real property 
abandonment of, 8.34 
sales (see Sales of property) 

Receivership, 3.28 

Reimbursement of guardian, 8.5:1-8.5:4 
application for, 8.5:2 
attorney's fees, 8.6 
authorization for, 8.5:1 
hearing on application, 8.5:3 
order for, 8.5:4 
prior approval of, 8.5:1 

Removal 
of attorneys ad litem, 6.6 
of guardians, 9.1, 9.12 

with notice, 9.12:2 
without notice, 9.12:1 
real property sales, neglect in, 8.32:9 

of guardians ad litem, 6.6 
of proceedings (see Transfer of proceedings) 

Removal of disabilities of minor, 3.29 

Reports 
annual report 

approval of, 8.58 
contents of, 8.57

coverage, 8.56 
filing of, 8.56, 8.58 
requirement of, 8.56 
waiver of filing fees, 8.58 

of county agencies, 10.8:4 
of court investigators, 10.8:3 
sales of property 

personal property, 8.43:5 
real property, 8.32:5 

of state agencies, 10.8:4 

Resignation of guardian, 9.11:3 

Restoration of ward, 9.3, 14.4 
private attorney, right to, 10.3:3 

Retention of assets, 8.55:1 

application for, 8.55:2 

Retirement benefits 

Employees Retirement System funds, payment to 
parent of minor, 3.5 

Security Retirement Income benefits, appointment of 
representative payee for receipt of, 3.3 

Rosa's Law, 3.13:2 

S 

Safekeeping agreements, 7.3 

Safekeeping of assets, 7.3, 7.3:1, 7.3:2 

Sales of property 
livestock, 8.44 

perishable property, 8.42, 8.42:1-8.42:4 
applications, 8.42 
order of sale, 8.42:4 

private sales, 8.42:3 

public sales, 8.42:2 
terms of sale, 8.42:1 

personal property, 8.41-8.45 

applications, 8.41, 8.43:1 
approval, 8.41 
bond on sale, 8.43:7 
citations, 8.43:3 
decree of sale, 8.43:6 
hearings, 8.43:2 
livestock, 8.44 
order of sale, 8.43:4 

perishable property, above 

report of sale, 8.43:5 
terms of sale, 8.41 
when authorized, 8.43
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Tax-motivated gifts

real property, 8.31-8.34 
applications 

contents of, 8.32 

time for, 8.32 

when authorized, 8.31 
approval, 8.31 
bond on sale, 8.32:8 

liability on, for neglect, 8.32:9 
citations, 8.32:2 
decree of sale, 8.32:6 
deed, delivery of, 8.32:7, 8.32:9 
easements, 8.31:4 

guardian's purchase of, 8.33 
hearings, 8.32:1 
lien documents, delivery of, 8.32:7, 8.32:9 

oppositions, 8.32:3 
order of sale, 8.32:4 
private sales, 8.31:3 
public sales, 8.31:2 
purpose, 8.31 
report of sale, 8.32:5 
terms of sale, 8.31:1 

without guardianship of estate, 3.27:2 

without guardianship of person or estate, 3.27:1 

Sanctions against attorneys. See Attorneys 

School admission procedures, 3.17 

Section 142 trusts, 3.23:3, 3.23:4 

Section 867 trusts. See Trusts 

Security Retirement Income benefits, 
appointment of representative payee for 
receipt of, 3.3 

Service of process or papers 

conversion of temporary to permanent guardianship, 

applications for, 10.2:3 
notice or citation 

failure of service, 10.2:4 

permanent guardianships, 4.40:2, 10.2:1 

temporary guardianships, 10.2:2 

Social Security benefits 
appointment of representative payee for receipt of, 

3.3, 3.4 
guardian's compensation, calculation of, 8.11:2 
and section 867 trusts, 9.23:6 

Social service agencies, 3.30 

Special needs trusts 

under 42 U.S.C. section 1396p(d)(4)(A), 3.23:4, 
3.23:5 

section 867 trusts (see Trusts)

Standing 
actual vs. potential adverse interest, 10.5:1 
adversely interested persons, 10.5:1 

challenges to, 10.5, 10.5:1, 10.5:2 
disqualified persons, 10.5, 10.5:3, 10.5:4 
guarantor of ward's promissory note, 10.5:1 

lack of, 10.5:1 
appeal from finding of, 10.5:2 
disqualified persons, 10.5, 10.5:3, 10.5:4 
as issue of fact, 10.5:2 
as matter of law, 10.5:2 

motions in limine, 10.5:2 
parent with financial interest adverse to minor, 10.5:1 

permanent guardianships, 4.32 

person with duty to account to proposed ward, 10.5:1 

potential creditors, 10.5:1 
procedure to challenge, 10.5:2 

spouse with financial interest adverse to 

incapacitated spouse, 10.5:1 
temporary guardianships, 4.2 

State agency reports, 10.8:4 

State Bar, 1.2 

State Bar Rules, 1.3 

Statute of limitations 
deceptive trade practices, 1.42 

legal malpractice 
for failure to comply with statute, 1.25:3 

limitations period for malpractice actions, 1.24:1 

Successors 
guardians, appointment of 

on death of guardian, 9.11:1 
legal authority, 9.11 
person with prior right to be guardian, 9.11:2 

on resignation of guardian, 9.11:3 
section 867 trustees, 9.23:9 

Supplemental Security Income (SSI) benefits, 
appointment of representative payee for 

receipt of, 3.3 

Surrogate decision making, 3.13 
for inmates and incapacitated individuals, 3.13:1 

for persons with mental retardation, 3.13:2 

T 

Tax-motivated gifts, 8.71-8.77 
applications to make, 8.72 

estate or transfer plan, 8.73

[Decimal numbers refer to sections in practice notes.]
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Tax-motivated gifts
Subject Index

authorization for, 8.71, 8.77 
donees, 8.75 
estate or transfer plan, 8.73, 8.74 
guardians ad litem review of, 6.5:6, 8.74 
notification of application, 8.72 
transfers to qualify for government benefits, 8.77 

Temporary guardianships, 4.1-4.12 
account, 4.11 
ad litem guardians (see Guardians ad litem) 
applications 

for appointment 

contents of, 4.4:1 
contested applications, 4.10 
filing of, 4.4 
medical emergencies, 4.3 
presentation to court, 4.4:3 

standing to bring, 4.2 
conversion of temporary to permanent 

guardianship, 10.2:3 
assets, delivery on closure, 4.12 
bonds, surety, 10.4:9 
compensation (see Compensation) 
confirmation hearing, 4.6 

extension by agreement, 10.4:8 
contested guardianships, 4.10, 10.4:9 
continuances, 10.4:8 
conversion to permanent guardianships, 10.2:3 
discharge on closure, 4.12 
dissolution of, 4.8 
duration of, 4.8 
expenditures (see Expenditures) 
guardians ad litem (see Guardians ad litem) 
jury trial, right to, 10.4:4 
medical emergencies, 4.3 
modification of, 4.8 
notice or citation, 4.5, 10.2:2 
order of appointment 

confirmation orders, 4.6 
contents of, 4.4:2 
preparation and filing, 4.4 
presentation to court, 4.4:3 

presumptions, 4.8 
purpose of, 4.1 
standing to bring applications, 4.2 

Temporary restraining orders, 10.4:9 

Termination of guardianship. See Closure or 
termination 

Testamentary appointment of guardian, 4.33 
venue of proceedings, 4.37

Testamentary trusts, 3.23:8 

Texas Code of Ethics and Professional 

Responsibility for Paralegals, 1.8 

Texas Deceptive Trade Practices Act, 1.41, 1.42 

Texas Department of Aging and Disability 
Services, 1.29, 3.23:9, 4.44, 6.4:3, 10.6:1 

Texas Department of Family and Protective 
Services, 1.29, 4.48:2, 4.48:3, 6.9, 6.10, 10.8:4 

Texas Disciplinary Rules of Professional 
Conduct, 1.5 

Texas Employees Retirement System (ERS) 
funds, payment to parent of minor, 3.5 

Texas Health and Human Services Commission, 
1.29 

Texas Lawyer's Creed, 1.9 

Texas Probate Code section 867 trusts. See Trusts 

Texas Property Code section 142 trusts, 3.23:3, 
3.23:4 

Texas Rules of Disciplinary Procedure, 1.4 

Texas Uniform Transfers to Minors Act, 3.26 

Transfer of proceedings, 4.38 
contested guardianship of adult disabled child, 10.2:5 
contested guardianship of minor, 4.39, 10.2:5 

to proper venue, 10.2:9 
to statutory probate court, 10.2:8 

Transfers to minors, 3.26 

Trusts, 3.23:1-3.23:9 
guardianship management, 3.23:7 
inter vivos revocable, 3.23:2 
Medicaid eligibility, 3.23:7 
for mentally retarded persons, 3.23:9 

pooled trust subaccounts, 3.23:7 
section 867 trusts, 3.23:6, 9.21-9.24:2 

amendment of, 9.23:11 
annual account, 9.23:13 

application for creation of, 9.23:2, 9.23:3 
appointment of trustee, 9.23:3, 9.23:9 
best interests of ward, 9.21, 9.23:4 
bond of trustee, 9.23:7 
child support, parent's duty of, 9.24:1 

compensation of trustee, 9.23:8 
defined, 9.21 
discharge of trustee, 9.23:15
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distribution standard, 9.23:6 
final account, 9.23:14 
function of, 9.21 
hearing on application, 9.23:2 
liability for trustee, 9.23:10 
order for, 9.23:2 
revocation of, 9.23:11 
sole beneficiary requirement, 9.23:5 
successor trustee, 9.23:9 
tax issues, 9.24:2 
technical requirements, 9.23-9.23:15 
termination of, 9.23:12 
termination of guardianship, 9.22 
transfer of guardianship property to, 9.22 

section 142 trusts, 3.23:3, 3.23:4 
special needs trusts 

under 42 U.S.C. section 1396p(d)(4)(A), 3.23:4, 
3.23:5 

section 867 trusts, above 
testamentary, 3.23:8 
use of, 3.23:1 

U 

Uniform Transfers to Minors Act, 3.26 

U.S.C., title 42, section 1396p(d)(4)(A), special 
needs trusts, 3.23:4, 3.23:5 

V

Venue of proceedings, 4.38 
mandatory provisions, role of, 10.2:7 

Veterans and dependents, 5.1-5.11

account, 5.4, 5.9 
appointment of guardian for, 5.3, 5.8 
benefits, 5.10 

creditors' claims, exemption from, 5.5 
on death of beneficiary, 5.9 
payment of, 5.3 

Department of Veterans Affairs 
assistance from, 5.11 
authority of, 5.1-5.4 
duty of, 5.4 
Fiduciary Program, 3.4 
notification of, 5.7 
regional offices, 5.11 
toll-free number, 5.11 

guardian's commission, 5.6 

Veteran's Benefits Fiduciary Program, 3.4 

W 

Wards 
attorney representation (see Attorneys) 
condition, report of, 4.22 
courtroom presence, 10.9:3 
expenditures for, 8.3:1 
guardian preference of nonminor ward, 4.45 
qualified wards, 4.24 
restoration of, 9.3, 14.4 

private attorney, right to, 10.3:3 
section 867 trusts, 9.21, 9.23:4 
special protections for, 4.48:1-4.48:4 
will, 8.55:3 

Witnesses 
attorneys as, 1.17 
expert witnesses, 10.8:1 
lay witnesses, 10.8:2

[Decimal numbers refer to sections in practice notes.]
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