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By R. Malcolm Richards

Thirty years ago, a group of Texas real 
estate industry leaders were attending 
meetings in the Northeast when they ran 
across resource materials that had been 
produced by a research center in Con
necticut. The group was convinced that 
having such a center to support the indus
try would be good for Texas. Their vision 
resulted in the birth of the Texas Real 
Estate Research Center, or the Real Estate 
Center as we are known today.  

Our mission is to conduct real estate 
related research based on needs of the 
Texas citizenry and to disseminate the 
results and findings. As we work to serve 
the industry, our focus is primarily on 
Texas, and our research has a practical 
emphasis. In short, we seek to conduct 
research that will lead to better real es
tate decisions. If licensees are more knowl
edgeable and consumers are better in
formed, better decisions will be made and 
the industry will function more efficiently 
and more smoothly.  

Since the early 1970s, the Center has 
collected, analyzed and reported signifi
cant changes and trends in Texas real 
estate, including those related to housing 
permits, listings and inventories; home 
sales and prices; and rural land prices.  
Data also are collected on office, retail 
and industrial building permits. The Cen
ter has published more than 1,200 real 
estate reports, books, monographs and 
magazine articles. To make Center mate
rials more readily available to licensees 
and others, we are continually develop
ing our website (http://recenter.tamu. edu).  

Currently, more than 22,600 pages of 
information, news and data are available.  
More than 40,000 individual users visit 
the site each month. If you have not re
cently visited our website, I invite you to 
review the resource materials available 
there. Our online catalog is updated con
tinually, and most publications can be 
downloaded at no cost.  

Real Estate Center Online News (RE
CON) is an e-mail newsletter that keeps 
you informed about newsworthy Texas 
events affecting real estate markets. I 
encourage you to go to our website and 
subscribe to this free, twice-weekly update.

For the past two years, the Center has 
produced market overviews for the state's 
27 metropolitan statistical areas. We hope 
that you are familiar with these reports.  
They are valuable information worth 
sharing with businesses or individuals 
considering relocating to your area. The 
reports will help you better understand 
business and demographic transitions 
within selected MSAs.  

Tierra Grande magazine is now in its 
24th year of publication. Emphasis is on 
being both concise and precise so you can 
read and digest the information quickly.  
Letter of the Law has been incorporated 
into the magazine 
to make it 
easier for 
you to 
retain 
a n d

refer back to the information as needed, 
and to cut mailing costs. Our commit
ment is to spend the dollars that licens
ees provide to the Center as efficiently 
as possible. Although we added more 
color to the magazine it actually costs 
less to print now because we also changed 
paper.  

The Center's contact with the real es
tate industry is not limited to printed 
materials. During the past few years,

videos have been added to our inventory 
of resources. "The Duties of Representa
tion," "How to Use Paragraph 7D(l) of 
the Standard Form Contract" and "Sell
ing Homes in the Melting Pot" are ex
amples of Center videos. Videos on af
fordable housing, property management 
and the Texas Real Estate Commission 
are currently in production.  

Center staff speaks to groups regularly 
and attends conferences and other meet
ings. Such interaction keeps us abreast of 
issues that affect your everyday liveli
hood. We are committed to keeping in 
close contact with you and to under
stand the challenges of the twenty-first 
century.  

Over the past three decades, the Center 
has been fortunate to have many out
standing industry and business leaders 
serve on the Advisory Committee ap
pointed by the governor. One of them, 
Rick Perry, is now governor. The nine
member committee represents various 
segments of the industry and serves as a 
valuable resource to the Center. Com
mittee members are listed on the inside 
front cover of this magazine. They would 
appreciate hearing your comments and 
suggestions.  

These are challenging times for us 
all, but change also provides op

portunities, if we are able to 
adapt. As we embark on our 

fourth decade, we remain 
committed to adding 
value for you, our cus
tomers, and will con
tinue to look for new 
ways to meet your 
future needs. We will 
do all we can to 
strengthen the indus
try and to produce 
materials to improve 
real estate decision 
making. Your input 
and feedback will al

ways be important to 
us and we continue to 

welcome your sugges
tions.  
Mario Andretti once said, 

"If you feel like you're in con
trol, you aren't driving fast 

enough!" There may be times when 
you question whether you are in control 
in your business and, likewise, we often 
wonder whether we are doing "the right 
things." Our resolve is to continually 
evaluate what we are doing and make 
those changes that will improve our 
products.  

Dr. Richards is director of the Real Estate Center 
at Texas A&M University. His e-mail address is 
rmr@tamu.edu.
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The downtown Austin office market is 
tight. Really tight. And real estate 

professionals predict it will stay that way 
indefinitely, even if high-tech tenants 

begin to abandon trendy downtown 
offices for lower-cost space farther from 

the heart of the city.  
ith an impressive overall occupancy rate of 96.7 percent 
and an overall rental rate of $22.45 per square foot (see 
table), how much of Austin's 7.2 million square feet of 

office space is occupied by technology-related firms? Just 14.4 
percent.  

Rising property taxes, record occupancy rates, and lack of new 
office space are fueling rising office rents that may eventually 
become unacceptable financial burdens for downtown tenants.  
Furthermore, some downtown office properties may lose pre
ferred tenants over the next several years because of insufficient 
space to accommodate growth.  

Commercial property owners aren't worried, though. Even if 
technology-related tenants stop shopping for space downtown, 
other businesses will queue up to sign leases. Besides, some land
lords avoid leasing to high-tech firms, especially e-commerce dot
coms because doing so is riskier than leasing to other categories of 
business (see "Leasing to Dot-coms," page 4).  

Commercial property owners' comfort levels with the down
town office market are based on a belief that a strong demand for 
space will continue for the next few years. They know firms can 
justify lofty rents if the positive aspects of being located downtown 
outweigh the costs.  

Employee retention often is cited as a reason for leasing offices 
in the downtown area. Still, remaining downtown to retain top 
talent can be financially prohibitive. Even in the Silicon Valley, 
firms have begun moving to cheaper space in outlying areas.  

If technology firms begin vacating downtown space, a domino 
effect might occur. Law firms are the largest single tenant class in 
downtown Austin, and many depend on technology firms for their 
primary source of revenue. They might follow their clients to the 
suburbs. But as long as downtown space is at a premium, such an 
exodus is unlikely to cool the hot office market.  

Developers: Lack of Anchor Tenants 
With vacancy rates in downtown Austin at 2 to 3 percent, why 

aren't developers constructing? One limitation is the stiff preleasing 
requirements imposed by lenders. Unlike Dallas or Houston, 
Austin is not known for large numbers of corporate "anchor" 
tenants. Some major Austin firms opt to build or buy their own 
facilities, further restricting developers' efforts to prelease suffi
cient multitenant space.  

It can take two to three years to plan and build an office building.  
Convincing quality tenants to prelease space that far in advance 
can be challenging, especially if the targeted firms are technology 
based, with unpredictable long-term space needs. Prospective 
tenants generally must be wooed with incentives like better 
parking facilities, reduced rental rates and the status associated 
with new or expanded office space.  

With downtown property tax appraisals increasing 34 percent 
in 2000, developers are facing dramatic increases in building 
operating expenses in 2001. Some may not be willing to gamble 
that new buildings with higher rents will remain profitable 
indefinitely.  

The City of Austin, known as a model of smart growth initia
tives, has adopted a strong prodevelopment stance to stimulate 
downtown development. Downtown lies within the "Desired 
Development Zone" where permit acquisitions and environmen
tal restrictions are less onerous. Even so, it may take 18 months or 
more for developers to obtain the necessary construction permits.  
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Lenucers: wnarers Rertia in Ske ptica i CV commercial lenders are still haunted by the overbuild
ing that resulted in Austin having the nation's highest 
office vacancy rate for more than 21 consecutive 

months in 1987 and 1988. As a result, they are choosing a 
conservative approach to lending.  

Finding financing for new construction is not easy. Gener
ally, lenders require a minimum of 40 percent of building space 
to be preleased and a contribution of at least 30 percent of 
project costs from the developer. The large capital outlay 
needed for downtown projects precludes local banks, while 
larger banks remain skeptical about investing in downtown 
Austin, preferring the larger metro areas of Dallas and Hous
ton. Permanent lenders, such as pension funds, remain disci
plined in their lending practices; many are choosing not to 
invest in real estate. Real estate investment trusts (REITs) are 
averse to risk and have been building fewer new office prop
erties since the credit pullback of 1998.  

TIERRA GRANDE
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Even with tight capital markets, some new construc
tion is occurring in downtown Austin. CarrAmerica 
Realty Corporation began construction in May 1999 on 
a 418,000-square-foot tower on Sixth Street, signing two 
law firms as anchor tenants. Scheduled to open in Decem
ber 2001, this will be the first new downtown multitenant 
office building in 15 years. Some analysts report that 
capital markets may limit further multitenant construc 
until the CarrAmerica building proves to be profitable.  

What's to Come?

Who Pays What in Downtown Austin Office Market 

Total Avg. Rental Rate 
Tenant Category Square Feet per Square Foot* 

Telecommunications (wireless) 8,423 $30.91 
Venture Capital 7,784 $30.66 
Brokerage, Fund Management 214,065 $25.68 
Computer Services, Consulting 71,075 $25.04 
Medical 8,229 $25.02 
Computer Software 217,417 $24.65 
Legal 1,017,184 $23.65 
Accounting and Consulting 174,923 $22.65 
Government 37,171 $21.80 
Executive Offices 60,997 $20.48 
Real Estate 145,700 $20.33 
Insurance 208,914 $20.05 
Energy 25,861 $19.92 
Computer Hardware 37,637 $19.56 
Banking 375,504 $19.43 
Telecommunications (fixed line) 111,883 $18.44 
Trade Associations, Lobbyists 149,035 $17.83 
Retailer 132,645 $17.68 
Advertising 57,284 $17.07 
Other 49,892 $18.74 

3,111,623 $22.45 

*For a gross lease (base rent plus building operating expenses, excluding 
parking and amortized tenant buildout expenses) 

Source: Real Estate Center at Texas A&M University 

tion surveyed more than 3.1 million square feet of space in ten class 
A and B buildings in downtown Austin. The goal was to deter
mine occupancy rates and rental rates paid and to identify the 
types of businesses leasing space. The buildings surveyed repre

d -h 4 f A ,I II
In spite of rising rents, Austin businesses continue to covet senLe more L an percetIoU S L n S111 La commercial square 

office space in the fashionable downtown area. Tougher lending footage in all classes. 4 

guidelines for developers and a lack of new office space should 
keep the commercial market hot, giving landlords the upper Dr. Hunt is an assistant research scientist with the Real Estate Center at Texas 
hand in lease negotiations for years to come. A&M University. His e-mail address is hhunt@tamu.edu. Fambrough is a 

Editor's note: The Real Estate Center and the Austin chapter member of the State Bar of Texas and an attorney with the Real Estate Center 

of the Building Owners and Managers Association recently at Texas A&M University. His e-mail address isjudon@recenter.tamu.edu.
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by judon fambrough and harold d

echnology-related firms are an increasingly important 
tenant segment in many major office markets across the 
United States, providing landlords with a variety of 

challenges.  

Assessing Credit Risk 
In hot technology markets, assessing the credit risk involved 

in leasing to start-up firms that are flush with venture capital but 
have yet to earn profits may be difficult. Landlords may benefit 
by considering the following.  

* Which stage of development has the prospective tenant 
achieved, and who is providing their venture capital funds? 
Venture capital funding consists of a "seed" stage to finance 
development of a business plan, a second stage to finance 
product or technology development and a third stage 
to support marketing and business development.pp

Seed funding for technology firms may come 
from a variety of sources, including wealthy 
individuals known as angel investors. The 
best venture capital firms often are known b 
locally by reputation only and may not 
back new firms until at least the second I U F 
stage.  

Top venture capital firms will be famil- Whthr 
iar with a new firm's "burn rate," the rate 
at which their cash reserves are being de- * / 
pleted. Determining burn rate can help 
landlords assess whether a prospective ten
ant should have sufficient funds throughout 
the lease term.  

* Does the prospective tenant have an auditor? Auditors 
examine a firm's books and write an evaluation of the 
company's financial position. Landlords should look for a 
positive opinion from a respected auditing firm.  

* Does the prospective tenant have a board of directors? If so, 
who are the members, and do they have successful records? 

* Have investment bank analysts published any information 
about the prospective tenant? Although some information 
is available free on the Internet, landlords should expect to 
pay for an in-depth analysis. Many investment banks, such 
as Bear Stearns or Goldman Sachs, sell their analyses.  

* Can prospective tenants provide letters of credit to secure 
rent payments for all or a part of the lease term? If a tenant 
defaults, the landlord may present the document to the 
issuing bank, which funds all or a part of the amount 
indicated in the letter of credit.  

Tenants question the need for letters of credit in active office 
markets for two reasons. First, with demand exceeding supply, 

4
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landlords can quickly re-lease space, usually for higher rates.  
Second, under the Texas Property Code, commercial landlords 
must make a reasonable effort to re-lease the property when a 
tenant breaches a lease and abandons the property. This duty 
cannot be waived in the lease.  

Landlords are not required to lease to any willing tenant; they 
are allowed to find a suitable one. For example, if the office is 
designed for a medical tenant, the landlord does not have to lease 
to a computer firm.  

Negotiating Lease Agreements 
Leasing to dot-com startups introduces new dynamics to the 

negotiation process. Some landlords are demanding equity in
terests (shares of stock) in the new companies in lieu of rent or 

security for rent. Others feel that doing so is essentially 
q investing in the stock market and have no interest in 

- taking such a risk. For landlords who are servicing 
the mortgage or paying investors an assured re
turn, accepting a warrant (stock option) in lieu of 

he rent may be courting financial disaster, both for 
the current project and for the future projects 

a s with the same lenders or investors.  

The use of equity "kickers" was a practice 
91 i ' that got savings and loans in trouble in the 

1980s. At the least, landlords should be cautious 
when asking for or accepting stock options.  
Leasing agents agree that warrants play an 

important role in lease negotiations. They are 
primarilyusedto "sweeten" an offer when landlords 

must choose between competing prospective tenants 
for lease space. Warrants are rarely used for rent or security 

concessions.  
Leasing agents and attorneys alike foresee problems if war

rants become more common. The income tax consequences are 
complex. Landlords should check with their CPAs before accept
ing warrants. From a legal perspective, it is unclear whether 
warrants belong to the building or represent personal property 
and belong to the landlord when the building is sold. Finally, 
landlords and leasing agents may be tempted not to disclose 
receipt of warrants to investors and principles.  

According to one leasing agent, if companies offer warrants, 
they are probably not worth the risk. And when the warrants are 
worth the risk, the companies generally do not offer them. 4 

Fambrough is a member of the State Bar of Texas and an attorney with the Real 
Estate Center at Texas A&M University. His e-mail address is 
judon@recenter.tamu.edu. Dr. Hunt is an assistant research scientist with the 
Real Estate Center at Texas A&M University. His e-mail address is 
hhunt@tamu.edu.
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By Brandi Roppolo

From upper left: Leon Kittredge (1949), Chester D. Ralston (1944), James 0. Daughtry (1956), 
Ebby Halliday ("in earlier days"), Ted L. Bellmont (1948) and John F. "Jack" Simpson (1950s).

he buyer arrived at the closing with a lot of baggage. Not 
emotional baggage caused by the stress of homebuying, 
either. He brought $44,000 in $1 bills to pay for the brick 

home on ten acres.  
"We had stacks of $10 on every desk, table and window sill," 

recalls P.M. Brown of Texarkana. "He brought dollar bills in 
sacks, buckets, pockets and cans. We counted money all day 
long." 

That was more than 50 years ago, but Brown remembers it like 
it was yesterday. Half a century is a long time to be in any 
business, but according to the Texas Real Estate Commission, 
Brown is one of 73 Texans who have been licensed that long. The 
Real Estate Center looked up a few of these real estate legends 
and asked them to share their stories.  

Brown received his license for exactly $2.56. The toughest sale 
he ever made was a 60-acre tract of land with a legal description 
of "a six-inch pine knot in the middle of a cotton field." When 
he went to view the property, Brown found a timberland tract 
with large pine trees, extending east to a creek that had moved 
almost 60 feet since the survey had been made. It took him more 
than two years to close the sale.  

Judge John B. Fite, of Glen Rose, received his first real estate 
license in 1939 for $1 and three signatures of support. However, 
his first real estate transaction occurred six years before that, in 
1933, and earned him a grand total of ... nothing. His girlfriend's 
father was having his farm foreclosed, and Fite persuaded a race 
horse owner to lease the farm for cash to pasture his horses. But 
the arrangement didn't last long. Her father lost the farm the next 
year.  

JANUARY 2001

"I once listed a property for a doctor," says Fite. "She backed 
out of the sale, and we discovered that she had outstanding
lawsuits against her husband 
seven different law firms, she 
met me in court without a 
lawyer and told the judge she 
had seen every'Perry Mason' 
episode and wanted to repre
sent herself." 

Fite fondly remembers the 
Oklahoma ranch that one 
multimillionaire was selling 
to another multimillionaire.  
The sale cost Fite more than 
he expected. He wound up 
paying for two dinners and a 
speeding ticket, and it took 
three years to collect the 
commission.  

Ted L. Bellmont, of Hous
ton, got his license in 1947.  
He remembers how much 
money he made on his first 
home sale - $50 for the en
tire transaction.  

Glover C. Tunnell, of 
Tyler, had to pay about $3 
and have one character ref er
ence to obtain his license in

and her son. After going through

rI 
On his funniest real estate experience 

- Chester D. Ralston, McAdlen 
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me the day I started my real estate career to always tell the 
truth," he says. "That way you never have to remember what you 
told someone." 

When Sikes was giving his sales pitch to a group of Canadians 
in the market to sell a large number of oil and gas leases, a small 
boy came by selling newspapers. Sikes told the boy he was busy 
and did not have the time to bother with a paper.  One of the men said, "Son, don't you know Mr. Sikes can't 

read?" To which the boy replied, "Well, if he'd put one 
of my papers on his desk, he might just look a little 

smarter." 
Before daylight one morning in 1946, Harry W. Carpenter, of 

Alpine, was working on tax returns when an old pickup truck 
pulled into his office parking lot. A man wearing a greasy, dirty 
black hat, and a red bandanna around his neck got out. Carpenter 
thought the man resembled a bank robber. The man entered the 
office and told Carpenter he wanted to buy a ranch.

Carpenter thought to 
himself, "You can't afford 
to buy a ranch. They're too 
big out here." 

Carpenter described the 
first and only ranch he had 
listed, and they drove out to 
look at it. When the pro
spective buyer learned the 
property owner lived in 
northern New Mexico, he 
suggested they drive there 
to meet with him the next 
day. Within 24 hours, Car
penter, surprised and 
speechless, was drawing up 
his first contract in New 
Mexico.  

Leroy Elmore, of Austin, 
received his license in 1946 
by mailing in $3 and a pho
tograph of himself. He once 
made a sale to the Santa Fe 
Railroad in Lubbock, only 
to have the seller change his 
mind after the contract had 
been signed.  

6

On advice for starting a real estate career 

Lonnie Sikes, Bangs

On famous or infamous pe

TIERRA GRANDE

1940. His first transaction 
G E N ) S was a farmhouse that sold 

for $2,950.  
Tunnell once received the 

red carpet treatment from 
Housing and Urban Devel
opment (HUD) officials. He 
and a friend were attending 
a HUD conference in Aus
tin. Their hotel reservations 
were cancelled in error, and 
the only room available was 
the suite normally reserved 
for President Lyndon 
Johnson. As the President 
was not in town, Tunnell 
and his friend got the key to 
his room, complete with the 
red telephone connected to 
Washington, D.C.  

Lonnie Sikes, of Bangs, 
went before a county judge 
in May 1943, answered 12 
questions, paid $5 and was 

nt, Houston welcomed into the real es
tate business.  

"I wish someone had told

Ted Bellmo

The seller crawled under his pier and beam house, refusing to 
sign the deed. Elmore crawled in after him with the deed in hand.  
With his wife and daughter pleading with him, the man finally 
signed.  

"I have never had a sale that was too tough for me," says 
Elmore proudly. "I'm 83 years old and still active in real estate." 

The first real estate transaction of James 0. Daughtry, of 
Tyler, was a handshake deal. "Back then the multiple listing 
service did not exist. Everyone worked independently, and there 
were no women licensees," says Daughtry.  

He recalls the time he was forced to leave his office while a 
woman customer obtained $2,000 cash from somewhere on her 
body. Through his years of hard work, he says he has learned that 
attention to detail, honesty and punctuality are the keys to success.  

In 1949, Leon Kittredge, of Fort Worth, showed a woman a 
piece of property, then went to the newspaper and ran an ad with 
his name, address and phone 
number -which happened 
to be that of the local YMCA L E G E N ) S 
building. The next day, the 
woman went to the printed 
address, expecting to find 
his real estate office. T 
Kittredge ended up closing 
his first sale in the lobby of 
the YMCA - his first real 
estate office.  

He laughs about the time 
he had listed a house that 
was extremely difficult to 
sell. The listing was nearing 
expiration, so he suggested 
the owner paint the house 
bright red. The house sold On her first real estate transaction 
before the painter com
pleted the job.  

Ebby Halliday, of Dallas, 
contracted a "double sale" 
on her first real estate trans
action. Two rabbit hunters 
came across the experimen
tal concrete houses she had - Ebby Halliday, Dallas 

listed. q 
"They didn't take home 

game that day," says Halliday. "They each took home a contract 
to purchase a house. The next day, they brought their wives to 
see their new homes." 

One of the women later became Halliday's first salesperson.  
Early in 1950, Chester D. Ralston, of McAllen, licensed in 

1944, listed a two-bedroom brick veneer home built on a pier and 
beam foundation with oak floors. Termites had hollowed out the 
flooring in front of the entrance, and when Ralston's client 
entered the house, he fell through the floor up to his knees.  

Ralston, utterly embarrassed, had to pull him out of the hole.  
The man, laughing, said, "I can fix that, no problem. I'll buy the 
house." 

Licensed in 1947, Jack Simpson, of Cleburne, had an appoint
ment to show a house. When the woman arrived, she had brought 
her best friend along. On entering the house, the friend declared, 
"I wouldn't have this house if someone gave it to me." That ended 
that sale right there.  

"I wish someone had warned me about the starving time 
encountered before the making and closing of my first sale," says 
Sam Feldt, of Houston, 50-year real estate veteran. "My wife was 
pregnant with our second child. We had rent, a car note and $9 
to our name." 

His advice to established licensees? Lose the argument, make 
the sale. 4 

Roppolo is a former editorial assistant with the Real Estate Center at Texas A&M 
University.
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By Jennifer S. Cowley and Joe C. Biles

The Waldorf-Astoria they ain't, but 
telecom hotels serve their 
telecommunications industry clientele 
in much the same way as the famed 
New York City establishment does 
by offering an environment that caters 
to the client's every need. While the 
Waldorf serves demanding, upper-crusty 
humans, though, telecom hotels bend 
over backward to please ... um, well ...  
equipment.  
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What types of companies rent space in telecom hotels? Broadly, 
private or public companies that require storage and manage
ment of and access to telecommunication lines, switches, serv
ers, software and other hardware components that make up a 
data or voice communication system are prospective tenants.  
This includes the local phone service provider, the long-distance 
provider and Internet service providers.  

Backbones and Bandwidth 
elecom hotels provide access to regional, national and 
global telecommunication backbones, which are the pri
mary means of carrying voices or data from one destina

tion to another, usually using fiber optic networks. Bandwidth 
capacity is the amount of voice and data traffic that can be 
transported along a fiber optic network. Because telecom carri
ers often have more bandwidth capacity than they need, they buy 
and sell excess bandwidth amongst themselves.

Sri#

* high-grade electrical capacity (telecom hotels use 25-30 
watts per square foot compared with 5-6 watts per square 
foot for the average commercial tenant); 

e extra power sources, including areas devoted to backup 
generators (power outages are not acceptable); 

e fiber optic lines in or near the building; and 
* security to prevent unauthorized access to equipment.  
Unlike most commercial buildings, telecom hotels need little 

parking space because a relatively small number of people work 
on site. Lobbies also are unnecessary.  

Telecom Hotel Development Boom 
One of the newest trends in the commercial market is convert

ing existing buildings into telecom hotels. Class B and C build
ings, including older office bu dings, warehouses and vacant 
strip malls are likely candidates for conversion.
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Think of a telecom carrier as the 
owner of a train and bandwidth as ' 
the seats on the train. The more \ ile historic buildings are 
seats that are occupied, the more 
profitable it is to run the train. b 
Trading bandwidth is like buying 
and selling seats on the carrier's 
train, and the process is easier when them into telecom hotels, 
the carriers are located in the same 
building. the resulting "people-free" 
Telecom Hotel buildings do not always please Amenities 

So what features do telecom
munications companies look for in c 
a telecom hotel? As might be ex
pected, they need infrastructure customized for powerful elec- telecom hotels. A number
trica 

0

8

The boom is being driven in part 
by major investment. Morgan 
Stanley Real Estate Funds plans to 
spend more than $1 billion to buy 
and develop telecom hotels. Mor
gan Stanley Dean Whitter created a 
company, MetroNexus, to acquire, 
develop, lease and manage telecom 
hotels. DPR Construction and 
Trammell Crow also are developing 
telecom hotels across the country.  

Downtown Dallas has one of the 
highest office vacancy rates in the 
country -28.2 percent at the end of 
1999. Most of this vacant space is in 
class C and D buildings, which could 
potentially be converted into 
of downtown buildings have been

I equipment including: acquired for this purpose, including the Federal Reserve Building 

ceiling heights of 14 feet or higher to accommodate tall on Akard Street, 2020 Live Oak, the Southwestern Life building 
racks to hold equipment; on Ross Avenue and the 26-story Univision Center on Bryan 

Street. The owners of the 34-story One Main Place, at Main and 
large metal floor plates that enable floors to support tons Griffin Streets, hope to increase telecommunications-related 
of equipment; occupancy from 12 percent to one-third of available space.  
industrial-grade air conditioning systems to cool equip- Level 3 Communications, which opened a Dallas facility in 
ment areas to optimal operating levels; 1998, plans to add three million square feet of telecom space 
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nationwide. MCI WorldCom is investing in 15 sites worldwide, 
two of which are in the Metroplex. DPR Construction has 
created a Data/Corn Facility Group to work on $75 million 
worth of telecom projects in the Dallas area.  

McCaslin Commercial has begun the $1.2 million renovation 
of the Williamson-Dickie clothing manufacturing center in 
downtown Fort Worth into a telecom hotel. The 72,000-square
foot building will be renamed the Fort Worth Telco Center. The 
building was originally constructed in 1924. MCI Worldwide has 
leased the first floor and will 
spend more than $6 million to 
build a switching facility.  

In Houston, the former 
Fleming grocery distribution 
warehouse near Loop 610 and 
Highway 290 will be converted 
into Houston's largest telecom 
hotel. The 600,000-square-foot 
building had been vacant for a 
year before Metro Nexus ac
quired it. Additional power and 
fiber capabilities and in
creased cooling capacity will 
be added, bringing total costs 
for the project to $42 million.  
Houston is the site of two other 
major telecom hotels, the 
Greenspoint Technology Cen
ter and another at 1301 Fannin.  T he Austin market has 

been slower to develop TELECOM HOTEL SPACE lease 
telecom hotels, in part in Dallas. The company is expa 

because the inventory of old 
buildings and warehouses is limited compared with larger, older 
cities. In addition, the Austin office market has an extremely 
low vacancy rate (see "Austin City Limits," page 2). Conse
quently, companies interested in telecom hotel space have had 
to rely on new construction or settle for space away from the city 
center.  

Level 3 Communications converted a 72,000-square-foot 
warehouse and office building near Robert Mueller Municipal 
Airport. The Met Center, located at U.S. Highway 183 and East 
Ben White Boulevard near Austin-Bergstrom International 
Airport, has developed into a telecom hub. The 193-acre, mixed
use park is home to eight telecommunications companies that

have leased or purchased space. The buildings in the center were 
custom built for telecom clients.  

Development Opposition 
hile most communities support development of 
telecom hotels, others express a variety of concerns.  
The back-up generators, large air-conditioning units 

and additional power-related equipment required often lower 
the visual appeal of buildings. In some cases, building owners are

I M'i 
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d by Level 3 Communications 
ending its facilities nationwide.

required to screen equipment 
from public view.  

While historic buildings are 
being preserved by converting 
them into telecom hotels, the 
resulting relatively "people
free" buildings do not always 
please community planners.  
For cities trying to promote 
downtown pedestrian traffic, 
such buildings are counter
productive.  

Sacramento, California, 
passed an ordinance that limits 
telecom hotel development 
downtown. The ordinance re
quires commercial landlords 
and developers to get special 
permits to build space for 
switching stations in existing 
or new office buildings. The 
office community in Sacra
mento opposed the ordinance, 
which will likely discourage

telecom hotel development, because telecom tenants pay 20 
percent more in rent than typical tenants.  

As the telecommunications industry flourishes, telecom ho
tels are expected to become more numerous and widespread.  
Commercial real estate owners may find that catering to this 
niche pays off in a big way. While demand for conversion is 
currently strong, as more buildings are converted, the demand 
for these types of properties is expected to taper. A# 

Dr. Cowley is an assistant research scientist with the Real Estate Center at Texas 
A&M University. Her e-mail address is jcowley@recenter.tamu.edu. Biles is 
a graduate research assistant with the Real Estate Center at Texas A&M.
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Regional Bell Operating Companies 
(RBOCs). One of the seven companies 
created through the federally mandated 
breakup of AT&T and the Bell companies 
in 1984.  

Incumbent Local Exchange Carriers 
(ILECs). The seven RBOCs plus thousands 
of independent telephone companies na
tionwide that provide local telephone 
and data transfer services in specific geo
graphic areas. The Telecommunications 
Act of 1996 dictated that competing car
riers (CLECs and IXCs) be allowed to pay 
an access fee to use the network infra
structure (telephone lines and switching 
equipment) of existing ILECs.

Competitive Local Exchange Carriers 
(CLECs). Local telephone and data trans
fer companies that compete with national 
ILECs to provide local telephone services 
in specific geographic areas.  

Interexchange Carriers (IXCs). Long-dis
tance telephone companies such as AT&T, 
MCI and Sprint that compete with ILECs 
to provide telephone services.  

Collocation. Placement of a CLEC's or 
IXC's network equipment in the central 
office of an incumbent carrier.  

Internet Service Providers (ISPs). Also 
known as Internet access providers, these 
companies connect users to the Internet.

There are hundreds of ISPs throughout 
Texas. When users log into their Internet 
accounts, the software directs the 
computer's modem to dial the company's 
access phone number, which connects it 
to the ISP's location within a telecom 
hotel. There, the connection is made to 
the exchange carrier (see CLECs and IXCs, 
above) and the user is able to access the 
Internet.  

In addition to Internet access, ISPs pro
vide person-to-person and business-to
business products ranging from e-mail 
services and web hosting to interactive 
web casting and streaming.
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Texas is cleaning up its water. In an effort to avoid environmental law suits, the Texas 
Natural Resources Conservation Commission plans to clean up all of Texas' waters that 
have been identified as polluted within the next ten years. However, most Texas 
property owners highly value their private property rights and view environmental 
regulations as government infringing on their rights. In that vein, many landowners 
have expressed dismay at the adoption of water cleanup projects, called Total
Maximum Daily Load projects. Landowners 
environmentally inspired threat.  

he first step in a Total Maximum Daily Load (TMDL) 
program is to assess water quality in a body of water and 
identify the sources of the pollution found in it. Program 

officials then establish the amount of pollution the water can 
contain while still supporting its officially designated uses, such 
as contact recreation (swimming and water skiing), noncontact 
recreation (boating and fishing) and domestic water (household 
water and water for livestock). If a lake is used for contact 
recreation, for example, it is not permitted to contain high levels 
of bacteria or toxic chemicals.  

Water quality standards established by the Texas Natural 
Resources Conservation Commission (TNRCC) are used to 
establish the allowed pollution levels. A portion of the allowable 
pollution amount is allocated to each land use and to the 
previously permitted sources of pollution found in the water
shed. Because the allocated amounts may or may not equal the 
current pollution levels originating from each land use, the 
process threatens to pit individuals pursuing different land uses 
against each other in a struggle for a larger portion of the allowed 
pollution load.  

Setting Pollution Levels 
For impaired water bodies (those too polluted to support their 

designated use), TNRCC and the Environmental Protection 

10

view them as the next

Agency (EPA) are required to approve a plan assigning pollution 
allowances to various classes of users as a means of achieving the 
required water quality. In other words, cities or farms that have 
been identified as contributors to a specific kind of pollution in 
a watershed are allowed to continue polluting up to a specified 
level. If the allowed level is exceeded, the cities and farms are 
required to adopt management practices designed to reduce the 
polluting runoff and meet the goals of the TMDL plan.  

Although TMDL projects have recently emerged as a flash 
point in environmental protection, regulations targeting water 
pollution date to the early 1970s when Congress adopted the 
Clean Water Act. This measure sought to eliminate or greatly 
reduce water pollution, charging the EPA with the task of 
tackling the problem. The subsequent attack on pollution took 
a technological approach to water quality improvements by 
requiring operators of industrial plants, concentrated agricul
tural operations and municipal wastewater plants (point-source 
polluters) to obtain permits and adopt practices designed to 
reduce emissions.  

The Clean Water Act also included provisions based on the 
amount of pollution found inwater. This approach, embodied in 
the TMDL program, focuses on the entire spectrum of potential 
polluters in a watershed and identifies so-called nonpoint
source pollution as well as point-source pollution. Fertilized 
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fields, native pastures, city lawns and streets, golf courses and 
construction sites are all potential nonpoint-source polluters.  
Storm waters can transport fertilizer and pesticide residues as 
well as animal wastes and chemicals from vehicle exhausts.  
These substances eventually find their way into rivers, streams 
and lakes, adversely affecting water quality.  

EPA Forcing Action 
While the TNRCC can readily identify individual plants that 

contribute substantial amounts to total pollution, identifying 
nonpoint-sources of pollution, which are scattered throughout 
the watershed, is much more difficult. Because of this, the states 
and the EPA have historically avoided the TMDL approach to 
water cleanup.  

However, a flood of litigation has forced the EPA to begin the 
TMDL process in earnest. The Clean Water Act instructs states 
to devise TMDL programs for impaired water bodies and man
dates that if a state fails to attack the problem, the EPA must 
design a TMDL program from the federal level. Much of the 
current litigation seeks to force the EPA to act if particular states 
do not. Currently, the EPA is under court order to act in 17 states 
and has been sued in 12 others. Intentions to sue have been 
announced in five more states. Texas is not currently involved 
in any of this litigation. To avoid potential action, however, the 
TNRCC has pledged to complete TMDL projects for all im
paired Texas waters within ten years.  

The TMDL process begins when the 
state creates a list of impaired water 
segments known as a 303(d) list. This list if a 
identifies impaired waterways, types of 
pollution present and prioritizes the wa- to at 
terways for TMDL plan development.  
The current Texas 303(d) list contains 1 
more than 200 water segments in five Toblem 
water basin groups.

Uncooperative Landowners 
Face Action 

Next, a watershed action plan designed 
to reduce pollution to acceptable levels 
is devised by TMDL program officials.  
This plan assigns the maximum load to 
the various sources of pollution. The plan 
enlists the cooperation of rural landown
ers in adopting water quality manage
ment plans in consultation with the Texas 
State Soil and Water Conservation Board
(TSSWCB). The board helps the landowners identify best man
agement practices for their land. Owners who refuse to cooper
ate or willfully violate plans face potential action by TNRCC.  
Those who cooperate may receive funds from the water conser
vation board to implement the water quality management plans.  

ppearance on the 303(d) list does not automatically 
ensure that a TMDL plan will be implemented for the 
water segment. If repeated testing proves that the seg

ment meets the standards for its intended use, TNRCC can 
remove it from the list, and a TMDL plan will not be required.  
Texas landowners should be prepared to request additional 
testing if their properties are within a watershed with stream 
segments appearing on the 303(d) list.  

Since 1997, when Texas enhanced its water pollution reduc
tion program, no TMDL projects have received EPA approval.  
However, work has progressed on TMDLs in several areas, 
including the Arroyo Colorado of the Lower Rio Grande Valley 
and the Bosque River. All TMDL plans currently in development 
are described at the TNRCC website (http://www.tnrec.  
state.tx.us/water/quality/tmdl/). The site lists the areas in
volved, the designated uses for the water segments, officials 
involved in TMDL plan development and percentages of comple
tion for each step of the TMDL process.

S

Cleanup by Committee 
The TNRCC administers or designates a lead agency to guide 

the TMDL drafting process. Designated lead agencies differ 
depending on the area. A river authority or university may lead 
in some cases, while private consultants provide the leadership 
in others. The lead agency assembles an advisory committee 
made up of local citizens from potentially affected groups, 
including industry, agriculture, the general public and environ
mentalists. This committee must guide the TMDL process to a 
consensus on an action plan to reduce water pollution. If consen
sus eludes the committee, the TNRCC is responsible for allocat
ing the pollution load.  

The State of Texas plans to rely on voluntary adoption of 
specified best management practices by landowners to accom
plish the goals established in TMDL plans. Urban landowners 
will be required to deal with TNRCC while agricultural and 
timber-growing interests will work with the water conservation 
board. Prescribed practices will depend on the land use involved, 
the water body and the targeted pollutants and will likely vary 
substantially among watersheds and landowners. Better land 
managers may already have adopted the required practices while 
others may incur costs to comply.  

After the process has been completed, the load allocated and 
an action plan designed, TNRCC must approve the completed 
plan and forward it to the EPA for federal approval. Water bodies 

will be monitored to document the plan's 
progress.  

tates Despite efforts to devise workable 
TMDLs, a second round of litigation has 
emerged as various groups have sued the k the EPA over the allocations and restrictions 
in some TMDL plans.

the EPA Landowner's Stake
Many landowners undoubtedly would 

prefer to avoid this process. They see 
nonlandowners as interfering with the 
profitable use of their land by second
guessing their management skills. Be
cause of this, some landowners may 
choose to ignore the TMDL process and 
its voluntary prescriptions for cleaning 
up water pollution. But doing so will 
create more difficulties in the future by 
perpetuating pollution of Texas waters.  

Agriculture represents the lion's share 
of nonpoint-source pollution in many 

Affected downstream populations are, byrivers and streams.
contrast, increasingly urbanized, with little or no connection to 
the land. They view clean water as an element essential to their 
quality of life. By refusing to cooperate, landowners may create 
a perception they are irresponsible members of the community 
and may invite eventual imposition of the mandatory regula
tions they scorn.  

The campaign to improve Texas water quality will not evapo
rate. Landowners may find it in their best interests to become 
part of the solution to the water pollution problem. By becoming 
part of the community process and participating in public 
hearings, landowners are likely to exert some influence on the 
process.  

To take a proactive stance, landowners should examine the 
list of impaired water segments on the Internet (http://www.  
tnrcc.state.tx.us/water/quality/00_303d.html) or request a 
printed copy from the TNRCC by telephone. If a river or stream 
near you appears on the list, inquire about the TMDL process for 
that water body. 4 

Dr. Gilliland is a research economist with the Real Estate Center at Texas A&M 
University. His e-mail address is c-gilliland@tamu.edu.
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Abilmne 
Abilene Regional Airport will be expanded during 2001. The 

Texas Department of Transportation is providing $2.7 million 
for a visitor's center for the Texas Forts Trail. Abilene Christian 
University is building the $16 million J. McDonald and Judy 
Williams Performing Arts Center.  

Amarillo 
Southwestern Bell Communications is expanding its cus

tomer service center, adding 133 employees. West Texas A&M 
University began construction on a new events center in fall 
2000. Texas Tech Medical Center has broken ground on a $22 
million facility. Two new apartment complexes totaling 376 
units are under construction.  

Austin 
Charles Schwab & Co. is opening a call center employing 600 

initially, eventually growing to 3,500 employees. A new 495,000
square-foot office tower is proposed for Congress Avenue. Intel 
Corporation is moving downtown to build a chip design campus 
that could employ as many as 2,000 over the next ten years. The 
University of Texas is entering its largest building boom in 25 
years, with a $38 million biological sciences building and a $3.2 
million library storage facility planned.  

Beaumont-Port Arthur 
In Beaumont, West TeleServices is opening a call center that 

will employ 250 people. Memorial Hermann Healthcare System 
will spend $35 million in upgrades for its Beaumont hospital. In 
Orange, new restaurants and businesses are opening around the 
remodeled Wal-Mart.  

Brazoria County 
In Pearland, the 1,500-acre Savannah Project will include 

2,500 homes. Lots will be ready by the end of 2001. Another area 
project is The Fairways of Highland Glen, a 770-home, golf 
course development affiliated with the University of Houston.  
The Rodeo Palms subdivision will be located in Manvel and will 
include a golf course.  

Brownsville-Harlingen 
The Valley World Birding Center opens in 2001. Neoplan USA 

will open a bus manufacturing plant in Brownsville, with em
ployment expected to reach 600. RMH Teleservices is opening 
a call center employing 500 in Harlingen. A new hospital, the 
Harlingen Medical Center, is expected to open in early 2002. The 
University of Texas will build a $25 million Regional Academic 
Health Center in Harlingen.  

Bryan-College Station 
Construction of a new $43 million chemical engineering 

building will begin in January 2002 on the Texas A&M Univer
sity campus. The Traditions golf course, country club, confer
ence center and residential community is still in the planning 
stages. Work is almost complete on the $6 million renovation of 
the 73-year-old LaSalle Hotel in downtown Bryan. The 
Physician's Centre, a new outpatient surgical hospital, opened in 
May 2000 in Bryan.  

Corpus Christi 
Viva Gaming and Resorts has opened a casino cruise ship 

in Corpus Christi bay that employs 400. The Bayfront Plaza

Convention Center is expanding by 130,000 square feet. A new 
Corpus Christi International Airport is under construction and 
will be completed by spring 2002.  

Ballas 
The $2.9 billion package to speed up construction of 53 miles 

of light rail was passed in August. American Airlines Arena is 
under construction. The Victory development adjacent to the 
arena will have four million square feet of offices, 1,000 housing 
units, shops, restaurants, hotels, movie theaters and entertain
ment on 72 acres. Denton County's Alliance Airport ranks first 
in the nation in increased air cargo traffic and 14th for total cargo 
carried. The 1.6-million-square foot Stonebriar Centre mall 
opened in Frisco in fall 2000.  

El Paso 
Southwestern Bell plans a second call center in El Paso by early 

2001, creating 500 jobs. Providian plans a customer service 
center, hiring as many as 900 employees. San Elizario Indepen
dent School District opened Excell Academy, a $1.1 million 
alternative school aimed at helping at-risk students. The Nolan 
Richardson Recreation Center opened in Northeast El Paso.  

Fort Worth 
The tornado in downtown Fort Worth reduced the amount of 

available office space; repairs to damaged buildings continue.  
The Dallas Area Rapid Transit's commuter rail service to Tarrant 
County began in September. In 2001, service will be extended 
from downtown Dallas to downtown Fort Worth. Mattel is 
building a one-million-square-foot distribution center in the 
Railhead Industrial Park. SuperTarget opened several stores in 
Tarrant County in 2000 and has plans for more.  

Galveston 
Royal Caribbean plans to sail from the Port of Galveston 

starting in 2001. Carnival Cruises recently started operating out 
of the port. Record net income received by the Port of Galveston 
in 1999 will aid a $12 million capital-spending program in fiscal 
year 2000 geared towards improving existing f acilities as well as 
attracting new business.  

Houston 
Enron Field has spawned a number of construction projects in 

the downtown areas surrounding the field. Waste Management 
added 450 jobs to strengthen the financial and management 
information systems divisions in its Houston headquarters.  
Texas Medical Center has a 50-year master plan to double its 
size, adding extensive research space. Construction projects 
completed by the medical center in 1999 and those in progress 
total approximately $1 billion.  

Laredo 
Texas A&M International University began its $49.5 million 

Phase III expansion that will add more than 260,000 square feet 
in new facilities. Laredo's fourth international bridge was opened 
to reduce truck traffic in the downtown area. Federal Express 
plans to invest $1.2 million in a new 33,000-square-foot facility 
on leased airport property. Following voter approval of a quar
ter-cent sales tax increase, plans for a new 10,000-seat arena for 
hockey and other events in Laredo are under discussion.  

Longview-Marshall 
Longview Asphalt plans to expand its facilities and add 50 

employees. A $35 million water treatment plant is being con-



structed to supply Longview with quality drinking water for the 
next 100 years. Environmental and routing work for the newly 
designated Interstate 69 highway slated to begin in 2007 may 
begin as early as 2002. LeTourneau University is constructing a 
$5 million science and engineering building.  

Lubbock 
Southwestern Bell Wireless opened a customer care center in 

Lubbock during 2000 and hired 1,300 people. United Supermar
kets will open a 494,000-square-foot distribution center em
ploying 250. Lubbock Christian University completed a $4.2 
million athletic facility that includes a 2,000-seat arena. Texas 
Tech University has committed $173 million for building and 
remodeling projects over the next two years. The Carillon Senior 
Living Campus is undergoing a $44 million expansion.  

McAllen 
A new nursing school is under construction at South Texas 

Community College. Mid-Valley Airport in Weslaco is undergo
ing a $1.7 million expansion. The Rio Grande Valley hockey 
team will begin play in a $20 million facility in fall 2001 in 
Hidalgo.  

Odessa-Midland 
First American Home Buyers Protection Corporation is open

ing a call center in Odessa, creating 250 jobs. Odessa Regional 
Hospital will undergo a $10 million expansion to be completed 
by 2002. Park Glen Apartments in Midland are the first new 

apartments to be built in the area since the mid-1980s.  

San Angelo 
American Halal Meat Processors and Rancher's Lamb of Texas 

opened and will process lamb meat. The San Angelo Colts'5,000
seat baseball stadium opened in May. The renovation of the San 
Angelo coliseum and the dredging of Lake Nasworthy began in 

summer 2000.  

San Antonio 
A number of call centers are opening or expanding in the area, 

including OnPoint, Caremark and RMH Teleservices. Chase 
Manhattan is opening a customer service center that will employ 
850 people. As many as 400 will be hired by Mikron Technology 
Holding AG as it opens a $15 million cellular phone production 
plant in northeast San Antonio. Groundbreaking for the $175 
million SBC Center, the future home of the San Antonio Spurs 
and the San Antonio Stock Show and Rodeo, was held in August.  

Sherman-Denison 
IBP will open a new meat processing plant in the former Oscar 

Mayer plant. The 600,000-square-foot facility will employ as 
many as 1,400. Infra-Med, a manufacturer of machines that warm 
medical fluids, opened in Bonham and will add 400 jobs over the 
next several years. Whitesboro broke ground on a new $1 million 
city hall.  

Temple-Killeen 
Nextel Communications plans to 

open a customer service center in 
Temple employing 550 people in 
2001. Duke Energy will construct a 
$210 million power plant that will 
begin operation in Temple by sum
mer 2002. A regional airport for 
Temple-Killeen is in the planning 
stage.

Texarkana 
Lear Siegler Services is hiring 200 people at a facility being 

converted to refurbish army equipment. The historical Museum 
in Texarkana will undergo a $600,000 renovat-on. Miller County, 
Arkansas, is building a new jail.  

Tyler 
Target continued to add jobs at its distribution center, which 

now employs 1,200. The Tyler Airport is undergoing a $15 
million expansion that will be completed in late 2001. The 
University of Texas at Tyler plans a $19.3 million health and 
kinesiology building. Plans are underway to develop a bioscience 
research park in conjunction with the University of Texas in 
southwest Tyler.  

Victoria 
Near the Port of Victoria, Johnson Manufacturing opened a 

metal fabrication plant that will employ 100. A new $36 million 
water treatment plant was completed in late 2000. The Univer
sity of Houston-Victoria completed a three-story administra
tion and classroom building. New homes are being built by the 
City of Victoria for victims of the 1998 flood.  

Waco 
Christus Health plans a 340-bed long

term care facility at a cost of $22.7 
million that will be completed by 
the summer of 2003. The Heart of 
Texas Fairgrounds is undergoing 
a $9.5 million renovation.  

Wichita Falls 
A January election will de

termine the fate of $7 million worth of 
bonds for a 10,000-seat multipurpose 
events center coliseum. Southwestern 
Bell Wireless is doubling its workforce to 
more than 700. Covercraft Industries is 
opening in the old Levi Strauss factory, 
creating 150 jobs. 4 

Dr. Cowley is an assistant research scientist 
with the Real Estate Center at Texas A&M 
University. Her e-mail address is 
jcowley@recenter. tamu. edu. Sheffield is a 
graduate research assistant with the Real 
Estate Center at Texas A&M.
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Dallas is leading the way. The Dallas Area Rapid Transit 
System (DART) has 40 miles of light rail and ten miles of 
commuter rail in operation, with 1999 ridership totalling 11.3 
million light rail passenger trips and 648,000 commuter rail 
passenger trips. Ridership will undoubtedly increase as the 

'Row- system expands.  

D B lLight rail has been a popular form of transportation in the 

D a la B ls eastern United States since the 1890s, when the first such trains

Light Rail TrI 
By Jennifer S. Cowley 

Historically, Texans have been less 
than enthusiastic about mass transit. In 
the spirit of independence, folks pretty 

much drive their vehicles wherever 
they want. But times change. And as 
traffic congestion mounts, citizens in 

metropolitan areas are exploring mass 
transit options, including light rail.  
More people riding the rails means 

opportunity for investors and 
developers who are briskly buying and 

building near rail stations.  
14

offered service from AIbany to Syracuse, New York. Dallas 
started construction on its first rail line in 1996. In August 2000, 
Dallas passed a bond issue that will reduce the construction 
timeline for the light rail system by five years. The $2.9 billion 
bond package, which passed by a three-to-one ratio, will fund an 
additional 53 miles of light rail (see map). Construction is 
scheduled to be completed in 2013.  

The first segment of Dallas' commuter rail system opened in 
December 1996. Eventually, the Trinity Railway Express will 
run from downtown Dallas to downtown Fort Worth. Four new 
stations opened in fall 2000 including West Irving, CentrePort 
(near the D-FW Airport), Hurst-Bell (near Bell Helicopter) and 
Richland Hills. The final segment connecting the line to down
town Fort Worth is expected to be completed in 2001.  

Development Around Rail Stations 
DART and the City of Dallas have successfully encouraged 

new development around rail stations. Since the first rail line 
opened, an estimated $800 million in private investment has 
been made in areas near rail lines, a figure close to the $860 
million in start-up construction costs for the light rail system.  

The $40 million Cityplace Station was scheduled to open in 
December 2000 at Haskell Road and U.S. Highway 75 (North 
Central Expressway). The light rail station will be under
ground, in a three-mile-long tunnel as deep as 120 feet below the 
expressway.  

Cityplace Company, the first developer to contribute to the 
cost of a DART light-rail station, paid the City of Dallas $3.5 
million towards construction of the station for its 130-acre

TIERRA GRANDE



Cityplace development. The city created a tax increment financ
ing district (TIF), which means that Cityplace's developer will 
pay as much as $10 million for public improvements and will be 
reimbursed from city property taxes.  Between 1992 and 1996, Cityplace property values in

creased by more than 40 percent, from $56 million to $80 
million. Revenue from increased 

property values in this and other TIFs 
near light rail stations is being used for 
sidewalks, bridges, landscaping and other 
improvements around stations.  

Cityplace is located along U.S. High
way 75 just north of downtown. To the 
east, the station will front the 42-story 
Cityplace office tower, and the west en
trance will face new development.  
Trammell Crow will manage a planned 
eight-story, 210,000-square-foot office 
building on the west side of Central Ex
pressway between Haskell and Lemmon.  

Development is brisk in the area sur
rounding Cityplace. Treymore at 
Cityplace is a 180-apartment project for 
low-to-moderate income residents, lo
cated on Haskell, east of Central Express
way. Rents range from $695 for a one-bedroom unit to $1,160 for 
a three-bedroom. McCaslin Development recently completed 
the $23 million Quarters at Cityplace at Central Expressway and 
Lemmon. The 244-apartment project does not contain a retail 
or office component.  

West Village, a joint project of Urban Partners and Phoenix 
Property Company, is a mixed-use project located between 
McKinney, Lemmon, Cole and Blackburn. The four-story devel
opment is slated to open in March 2001 and will be served by 
the DART rail line and the McKinney Avenue Trolley. The

residential component will include 178 luxury apartments and 
lofts with rents ranging from $900 to $3,800 for one- to three
bedroom apartments.  

In addition, West Village will have 140,000 square feet of 
retail, restaurant and entertainment space. Tenants will include 
the Landmark Theater's Uptown Cinema, The Gap, Banana

DALLASRESIDENTS 
passed a $2.9 billion 
bond package to fund 
another 53 miles of 
lightrail.

Republic, Ann Taylor Loft, Eye Pieces, Tommy Bahama and 
Legacy Trading Company, an Italian bistro and wine bar, a taco 
diner, a French bakery and a Eurolatin night club. Starbucks 
plans to open a larger than normal shop that will boast live 
entertainment along with an expanded food menu and beer and 
wine.  

More than 1,100 apartments and lofts have been built 
around the Mockingbird station and in the old Sears building 
south of downtown, near the Cedars station. Restaurants, 
shops, entertainment and offices also are planned around light

Transit System Plan Map
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rail stations.  
United Commercial Urban 

Centers is developing Mock
ingbird Station, a retail, enter
tainment, apartment, office 
and hotel complex next to 
Southern Methodist Univer
sity and adjacent to the Mock
ingbird light rail station. The 
pedestrian-oriented environ
ment includes eight major res
taurants, 550,000 square feet 
of office space, the Angelica 
Film Center and a Virgin mu
sic store. The project's 220 loft 
apartments include 146 one
bedroom units that rent for 
$972 per month; two-bedroom 
units range from $1,900 to 
$4,900 per month. Existing 
warehouse and office buildings 
were integrated with new con
struction. Phoenix Properties 
converted the former Dr. Pep
per Bottling Company build
ing into 500 luxury apartment 
units in the same area.  

Two office buildings near 
the Park Lane Station have 
been acquired and may be re
developed. Rancho Vista De
velopment Company an
nounced plans for a 200-acre 
mixed-use development in 
Richardson on North Cen
tral Expressway between 
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Campbell and Renner roads. Galatyn Park, developed by 
Galatyn Properties, will be located in the same Telecom Cor
ridor area and will include a performing arts center and an office
conference complex on 27 acres adjacent to the new Galatyn 
Park DART station. Ground has already been broken on a new 
Marriott Hotel. A 40-acre mixed-use development is planned at 
the Parker Road rail station in Plano, which is expected to open 
in summer 2003.  

In south Dallas, new commercial and retail development is 
under construction near the Illinois Station and on Lancaster 
Road near the 8th & Corinth Station. Plans are underway for 300 
to 500 condominium units in the Farmers Branch downtown 
area as a result of a planned line through the city.  

Economic Impact of Light Rail In 1999, the Center for Economic Development and Re
search at the University of North Texas conducted a 
study of the DART light rail system's economic im

pact. One part of the study focused on changes in property 
values. Appraisal data on 700 commercial and residential 
properties located within a quarter mile of the 15 existing 
light rail stations revealed that between 1994 and 1998, 
total property values increased in 11 of the 15 rail station 
neighborhoods. Property values around DART stations 
increased 25 percent more than in the control neighbor
hoods. Some rail stations experienced larger gains, includ
ing the Cityplace-Mockingbird-Lovers Lane corridor.  

The largest property value increase was at the Lovers 
Lane Station, where values increased by 66 percent over
all. Office property values rose 73 percent. Cityplace had 
an overall 59 percent gain in property values with office 
values up 69 percent and retail values up 67 percent.  
Around the Keist Station, retail property values rose 84 
percent; vacant property values increased 44 percent. The 
largest increase in residential property values was seen at 
the VA Hospital station, where values rose 65 percent. The 
largest increase in industrial values, 35 percent, occurred 
in the area around the 8th & Corinth Station.  

The study also examined changes in occupancy and 
rental rates surrounding rail stations. A total of 200 office 
buildings, retail properties and industrial sites within a 
quarter mile of existing DART light rail stations were 
examined.  

Average occupancy rates for Class A office buildings 
near DART stations jumped from 80.2 percent in 1994 to 
88.5 percent in 1998, an increase that far surpasses the 1 
percent gain citywide. Rents rose from $7.40 to $23 per 
square foot. Occupancy rates for Class B office buildings 
increased 4.9 percent, with rental rates rising 40 percent.  
Occupancy of Class C buildings rose 1.6 percent to 46.4 
percent. Rental rates increased 21 percent to $11.39 per

square foot. Rental rates for classes A and C were similar to 
citywide rates. Occupancy rates for industrial properties in
creased 16 percent; rents increased 27.4 percent.  

On the retail side, rental rates rose 29 percent between 1994 
and 1998. However, occupancy rates declined in community 
retail centers. Neighborhood retailers' rental rates increased 3.3 
percent, while occupancy rates rose 6.2 percent. Strip centers 
experienced a 4.2 percent increase in occupancy rates and an 18.4 
percent gain in rental rates.  

Light rail's positive impact in Dallas - on the public and 
businesses alike - may mean that more and more Texans hang up 
their spurs in favor of riding the rail. All aboard! 4 
Dr. Cowley is an assistant research scientist with the Real Estate Center at Texas 
A&M University. Her e-mail address is jcowley@recenter.tamu.edu.

Other Texas cities have found it difficult 
to get on track with light rail.  

Houston is on board but only after much 
debate over financing the $272 mil
lion, 7.5-mile starter rail line, which 
will run from downtown to the AsflAlton1trodome. By 2004, visitors will 

be able to get a checkup at the 
medical center, attend a Texans football game and shop down
town without using their cars. Plans for extensions to the initial 
rail line are being considered.  

San Antonio citizens voted down a $1.5 billion light rail 
proposal that would have been financed by a quarter-cent sales 
tax increase, fares and a $750 million matching grant from the 
Federal Transit Administration.  

Austin citizens voted "no" on a proposed $1 billion light rail 
plan that would have included 23 stops serving the central city 
and outlying areas. 4 
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Once again the eyes of the nation are upon Texas. This time, 
however, it's not a presidential candidate or the price of 
gasoline in the spotlight. It's technology. Technology is 

humming and attracting new residents like bugs to a porch light 
in the summertime.  

The Texas Comptroller's Office sees state employment grow
ing 2.1 percent this year. That is good news after a 1.7 growth rate 
in 2000. It was 4.3 percent just four years ago.  

But while jobs seem to abound, Texans remain cautious. They 
remember the early 1980s when the boom real estate market 
went bust. They do not want to be caught off guard again. Experts 
reassure them that there will not be many surprises in 2001.  

Many economists see more moderate economic growth and 
market activity for the next year or so. If this occurs, Texans will 
have little room to complain. This annual review of the past year 
and outlook for the coming year only hits the highlights. For a 
complete guide to issues and trends relevant to real estate 
professionals, obtain a copy of the complete report (see order 
form on page 29) or visit the Real Estate Center's website at 
http://recenter.tamu.edu.  

The Texas economic engine is slowing gradually. It is likely the 
state will have its own version of the "soft landing" toward which 
the Federal Reserve has been piloting the national economy.  

Before the soft landing occurs, however, the economy must 
navigate around some cloudbanks. The comptroller's office fore
cast predicts construction will play a much smaller role in this 
year's growth. Ditto for real estate. In fact, the latter is expected 
to shrink as the expected cyclical downturn takes hold.  

Higher interest rates, effects of technology and competition 
will combine to reduce the number of people in the real estate 
field. The Internet allows fewer agents to serve a higher volume 
of sales, and mergers and buy-outs make big companies even 
bigger. Even if the economy improves on its 2000 growth rate, real 
estate is expected to lag.  

JANUARY 2001

Continued overall growth is anything but assured. Many 
questions remain unanswered. Here is what the experts believe 
the new year holds.  

Housing outlook. If net migration into Texas were to con
tinue at the 1990-1998 rate, the state would have 22.4 million 
residents by 2005. There were 20 million in 1999. That many 
Texans would require more than 8.5 million housing units.  
There are about eight million now.  

To accommodate the population growth, production of single
family homes needs to average about 90,000 per year from 2000 
through 2005, while 30,000 multifamily units and 36,000 
manufactured homes will be needed (per year). These projec
tions represent a reduction from 1999 numbers but are higher 
than numbers for each of the previous eight years.  

Housing markets. More than 500,000 homes were sold through 
the state's Multiple Listing Services during 1998-2000. The

MSA % 

Austin 85.6 
Bryan-College Station 77.0 
Laredo 75.1 
Houston 73.6 
Victoria 68.6 
Dallas 65.7 
Tyler 65.6 
San Antonio 63.2 
Brownsville 62.7 
Corpus Christi 62.0 

Source: Bureau of Economic Analysis
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National Association of Realtors estimates total existing home 
sales were about three times that amount. Estimated sales in 
2000 were up 1.2 percent from 1999, despite higher interest rates 
for much of the year.  

or the first time, the median sales price of a Texas home 
exceeded $100,000 in 1999. It rose another 8 percent in 
2000. For home sellers, these have been great years.  

Home sales. Slower economic growth could diminish sales for 
the next several years. This could be truer in regions where 
economies are dependent on single 
industries. Even if personal income Fastest Growth 
does not diminish, a flat stock 19 market could mute the "wealth 
effect" that motivates consumers H 
to buy more houses. MLS 

The Conference Board's poll of 
those who say they plan to buy a Sherman-Denison 
home in the next six months Collin County 
peaked in early 1999 and has been Denton County 
going down ever since. As an eco- Brazoria 
nomic bellwether, new home sales Paris 
may foreshadow slowing of the Abilene 
resale market. Montgomery County 

Less than half of homebuilders Arlington 
replying to a National Associa- Arlgton 
tion of Home Builders survey re- Temple-Belton 
ported "good current sales" in Dallas 
early 2000. In late 1998, 80 per- Source: Real Estate Center 
cent were in that category. *projected 

A slower-growing economy 
could mean fewer people moving into Texas. As a result, housing 
market volume will be more dependent on existing renters 
becoming first-time homebuyers. Given the high volume of 
recent years, however, many willing-and-able-to-buy renters 
may have already done so.  

Single-family housing. Texas builders constructed almost as 
many homes between 1996 and 2000 as in the previous ten years.  
Two-thirds of a million single-family homes were authorized in 
the 1990s. The pace of the last few years cannot be maintained, 
particularly if interest rates continue to climb or the economy 
stumbles.  

Multifamily housing. The trend in Texas apartment construc
tion has been downward for a number of years. This should 
stabilize markets for existing properties but indicates that 
investor interest is down, and developers do not see increased 
demand in the near future.  

Housing affordability. Low interest rates in the late 1990s 
were a boon to the housing market. Many who never could have 
afforded to buy when rates were in double digits have done so.  
In mid-2000, buying moderated as rates rose to their 
highest level since 1993. The rise in interest rates, 
however, does not compare to the increase in prices.  

The Texas Housing Affordability Index indicates 
the median-income household can afford the median
priced home with income to spare, if a 20 percent 
down payment is made. The First-Time Homebuyer 
Affordability Index is less than 1.00, indicating the 
median-income renting Texas household cannot af
ford the median-priced home. In other words, homes 
are affordable but not as affordable as in the last few 
years.  

Credit markets. The nationwide effort to raise 
homeownership rates has been successful. How
ever, there is concern over the level of risk being 
carried by the mortgage industry.  

LOW INTEREST RATES fueled rocketing home 
sales in the second half of the 1990s, but that 

pace is expected to slow in 2001.
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The federal government is going after so-called predatory 
lenders. Will this lead to a contraction of subprime loan avail
ability? If delinquency and foreclosure rates rise in the wake of 
slower economic growth, access to easy credit could be dimin
ished, reducing the flow of new homebuyers into the market.  

Such a development would be significant for Texas because of 
the large number of young and minority families who are not yet 
homeowners. This pool of nonowners represents future home 
sales if they can access affordable mortgage credit.  

Despite these factors, drasti
MLS Home Sales cally lower home sales are not 

2000 predicted. That is because condi
tions for housing markets remain 

es Sold Annual good.  
00* change (%) Slower growth is not recession, 

which occurs when employment 
051 16 shrinks. Most people who want 
256 11 jobs will be able to find them.  
957 11 Most homeowners who can no 
168 10 longer afford their mortgage pay
95 10 ments should be able to sell their 
465 9 homes for more than they owe.  
567 8 Slower growth may result in lower 
855 7 interest rates, which will make 
855 home loans even more affordable.  
119 6 A tight labor market may lead to 
,925 6 higher wages and also boost 

affordability. Furthermore, home 
price appreciation may ease some
what.  

Traditionally, recession has followed periods when yields on 
short-term securities exceed those on long-term securities.  
Because such inversion occurred in mid-2000, some wonder if 
recession is ahead.  

Some experts argue the "new economy" means old economic 
relationships do not apply. The current economic boom is not 
the product of expansive monetary policy or government over
spending; therefore, this inversion may have no relation to 
economic activity.  

In many markets, sellers have had their pick from several 
offers within days of listing a home. In contrast, comments from 
buyers reflect the frustration buyers feel in strong sellers' market 
(see "Homeowners Say the Darndest Things," page 20).  

Real estate professionals see the market cooling in coming 
months. That is because factors that fueled recent hot markets 
- employment growth and affordable and accessible mortgage 
credit - may not remain as favorable.  

Brokerage. Fundamental change is occurring in the real estate 
brokerage industry. Many homebuyers want market information
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but do not want to pay 
for unwanted services.  

N" Information is more ac
cessible but less valu
able to those who hold 
it. Such forces are 

- changing the real estate 
_ agent's role.  

There remains a 
needfor impartial, pro
fessional guidance 
through the transac
tion process. Firms are 
discovering new profit 

\~) opportunities in re
__ lated fields, such as 

mortgage lending and 
insurance. Companies 
providing referrals are 
demanding a share of 
commission income via 
affinity marketing ar
rangements.  

Commercial real es
(211) tate. Austin's boom is 

not just in housing. All 
types of real estate are 
benefiting from a pros
perous, tech-fueled 
economy. According to 

A USTIN'S OFFICE MARKET is booming, the National Real Es

while Dallas has one of the highest tate Index, prices for 

office vacancy rates in the country. downtown Austin of
fice buildings exceed 

$140 per square foot, up from $80 in the early 1990s. Retail space 
is almost $120 per foot, up from $60 in 1991. Apartments sell for 
almost $80 per square foot compared to $25 in 1992.  

The Index's Market Score rating of investment potential
ranks Austin highest among Texas 

ffi k1 k1 b
cities. Austin's suburban

nationally for "highest potential Fastest Grow 
return." 19 

Austin is the exception. Other 
major cities report commercial 
values have been flat for the last MSA P0 
few years. Houston's office sector 
is doing well, propelled by strong Laredo 1 
tenant demand, but Dallas-Fort McAllen 5 
Worth has one of the highest office Austin 1,] 
space vacancy rates in the country. Brownsville 3 
The Federal Deposit Insurance Dallas 3,2 
Corporation has warned member Brazoria 2 
banks of potential Metroplex over- Houston 4,( 
building. Fort Worth I, If markets are peaking, does that Fr Wo 
portend the type of overbuilding El Paso 
that sent markets crashing in the San Antonio 1, 
mid-1980s? Not likely. The over- Source: Census Bureau 
building that does occur likely will 
be absorbed without much disruption. There appears to be little 
speculative excess in the markets.  

Rural property. Texas land prices continue to rebound, and a 
prime impetus is the demand for hunting and other recreational 
uses. Such demand is a byproduct of the increasing number of 
affluent city-dwellers looking for leisure.  

Second or vacation homes are getting a boost from those 
looking for future retirement home sites. These factors contrib
ute to higher land prices.  

Land within a one-hour, nonpeak commute to major metro
politan areas is in demand. Buyers desire country-like amenities, 
but they do not want to forego urban services. This tends to 
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concentrate development in satellite towns within commuting 
distance of the urban centers.  

The following factors will likely have an influence on Texas' 
economy and thus have an indirect influence on Texas' real 
estate.  

Oil and gas. No longer the linchpin of the state economy, 
petroleum is still important to many Texas regions. Oil and gas 
prices started up in late 1999 and ended the state's declining 
mining employment. Years ago, such increases would have set off 
a wave of expansion, but not today. A restructured Texas 
economy that consumes large amounts of energy is as vulnerable 
to high prices as any other.  

Agriculture. Last summer's drought has once again delayed 
the move to a market-driven system. While old federal farm 
programs have been dismantled, emergency assistance has kept 
the government involved in Texas agriculture.  

Technology. High-tech manufacturing not only creates jobs, 
but the jobs it creates pay high wages. Employment in high-tech 
Texas industries grew from 415,000 to 557,000 during the 
1990s, while the sector's contribution to the gross state product 
rose from $26.9 billion to $64.5 billion.  

Each new high-tech job has a significant impact on the service 
sector because high salaries encourage a higher level of buying.  
A study by techies.com ranks Austin, Dallas and Houston as the 
most affordable areas nationally for high-tech workers. While 
Austin home prices are high, they compare favorably with other 
markets.  

Texas likely will attract more high-tech industry. The ques
tion is whether the maturing industry can generate the amount 
of growth and income seen lately. The recent thinning of the 
ranks of dot-com companies may be only a preview of what is to 
come.  

Health care. An aging population demands many health care 
services. How services will be provided is the question. The 
degree of government involvement in shielding Texans from 
paying full medical costs adds regulatory and legal uncertainties 
to an already cloudy industry.  

Retail. Although not often touted as an economic develop
ment tool, retail trade is important to many Texas cities serving 

as regional commerce centers.  
n Population More Texans work in the retail 

99 sector than in government. So far, 
the fear that e-commerce will si

9 Annual phon significant business from lo
tion change (%) cal stores has been unfounded.  

International trade. The new 
180 4.2 political leadership in Mexico is 
907 3.8 enthusiastically promoting open 
050 3.4 trade with the United States. To 
131 2.6 the extent this occurs, both Texas 
310 2.3 and the border region will benefit.  
303 2.3 Air pollution. Texas'largest cit

969 2.1 ies are under mandate to reduce 

213 2.0 levels of air pollution. The prob
lem is that many pollution sources 

908 1.9 -- such as automobile traffic 
949 1.9 cannot be pinpointed geographi

cally. Houston tried automotive 
emission inspections but declared 

the system unworkable because it adversely affected the work
ing poor. Final plans are certain to impact major Texas cities.  

Water. The drought of the past few years has made water 
availability a more critical issue than ever before. Future devel
opment will necessarily be planned around water resources.  
Ownership of water in the future will be much like ownership of 
oil in the past, and this precious commodity will exert a powerful 
influence on development patterns within the state.  

As usual, the more these trends and possibilities are consid
ered, the more questions emerge. Real estate professionals need 
to monitor the effects these economic factors have on the 
industry during the new year. 4 
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ost people are well aware of how stressful buying a 
home can be. The process is grueling in the best of 
circumstances, and the tight, sellers' markets of recent 

times only increase the stress. To gauge homebuyer anxiety, the 
Real Estate Center surveyed homebuyers statewide on their 
buying experiences and what changes they think would make the 
process more buyer friendly.  

The final question of the survey asked, "If you could change 
anything about the homebuying process, what would that be?" 
Almost one-third of respondents took the trouble to write an 
answer, mostly to express dissatisfaction about some phase of 
the process. As might be expected, several respondents com
plained about things that cannot be controlled, such as high 
prices and interest rates and the scarcity of homes on the market.  
Most comments, however, pertained to the process and offered 
insights into what bothered buyers most about the experience.  

Almost one-third of respondents were buying their first home.  
Many expressed surprise at the problems they encountered.  
Others regretted the things they did not know prior to entering 
the market.  

The most frequent complaint (33 responses) was that the agent 
did not perform well or that some services were not performed.  
For many buyers, the process is unfamiliar and unsettling, and 
they want the agent to make an effort to reassure and comfort 
them. Some respondents felt the agent did not take sufficient 
time to help them through the process of finding a home: 

"I feel agents should give the buyers a better understanding of 
the whole process of purchasing a home instead of rushing 
through a sale." 

Since mandatory disclosure of agency relationships was insti
tuted, more people are using buyers' agents. The survey revealed 
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that when a buyer's agent agreement is signed, buyer expecta
tions are raised but not always satisfied. Of those respondents 
who volunteered complaints about their agents, 70 percent had 
used a buyer's agent. Many people complained about the seller's 
agent too: 

"(We had problems) communicating with the seller's agent. He 
was not very responsive." 

Sixteen respondents felt that real estate commissions are too 
high for the services provided, even though buyers do not pay the 
commission directly. Apparently, these buyers believe sellers 
inflate home prices to recoup the cost of the commission.  

Eleven respondents expressed a desire to have more contact 
with the seller, feeling that an agreement could be worked out 
better with more interaction between the parties. A typical 
comment was: 

"(We needed) more contact with seller. (We were) kept apart 
until closing. Details can be best worked out between buyer 
and seller." 

Not everyone thought along those lines, however. Consider 
the following confession from one buyer: 

"We met the seller during the buying process. That was a big 
mistake. " 

One of the most valuable things a sales agent does is prevent 
or resolve conflicts between buyer and seller, which is no 
small task considering the naturally adversarial nature of the 
relationship.  

The comments cited testify to the agent's importance in the 
process and point to things agents can do to leave a positive 
impression on buyers. A number of respondents praised espe
cially helpful agents, and it is reasonable to assume that the 
majority of those who wrote nothing were satisfied with the 
service they received.  

"We had a great experience. The agent made all the difference.  
She kept us well informed almost daily. This was so important 
to us!" 

"We bought seven acres of raw land... Because so much money 
was needed to put down on raw land, we couldn't afford to go 
through a lender. The real estate agent called us back and had 
worked out an owner-finance deal . . .. Now, 13 months later, 
we have a new home built on that land and the previous owners 
are paid off. Thank goodness owner-finance was an option." 
A majority of respondents had no comment regarding agents.  

However, 85 percent answered positively when asked if they 
would use or recommend the agent again.  
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Complaints about the complexity of the homebuying process 
fell into three categories: too complicated (23 mentions), too 
time consuming (14), and too costly (8). Many felt the process was 
entirely too complicated and involved too much paperwork.  
These respondents undoubtedly were reacting to the numerous, 
lengthy legal forms they were required to sign. One harried 
respondent lamented: 

"Less hassle! I cried at least six times before it was over!" 

The time it takes to find and buy a home, especially the time 
spent after the buyer finds the "right" home, frustrates many 
buyers. It of course does not help that buyers spend much of this 
time mired in uncertainty. Will the seller accept the offer? Will 
the lender approve the loan? Is anything wrong with the house? 
As one respondent put it: 

"(The process should not be) so tedious. (There is) too much 
'waiting to hear something."' 

The long list of closing costs irritates some buyers, who do not 
know why they need many of these services or why the fees are 
necessary. One disgruntled respondent stated it this way: 

"Do away with the cheesy, sleazy fees/costs for people or 
services we don't see or use. Your money is stolen right in front 
of you! How do they keep a straight face?" 

owadays, consumers are accustomed to buying things 
instantaneously. Even large purchases like automobiles 
can be consummated in a matter of hours. Many do not 

appreciate the legal complexities of taking title to real property 
and the mortgage obligation. They simply do not understand 
why it should be so complicated to buy a home.  

The industry has made strides in speeding up the process, 
although an increase in disclosure requirements and legal con
tingencies have limited that progress. Real estate professionals 
might do well to pay special attention to helping buyers under
stand what is going on at each step in the process, why the various 
expenses incurred at closing are necessary and the potential 
consequences of cutting corners.

Based on survey responses, the Internet is a growing, though 
still small, factor in the home-search process. Twenty respon
dents felt it should be used more extensively to provide informa
tion to buyers. Most of these wanted more detail on listed homes 
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to be available online. This may not indicate reluctance to 
contact listing agents as much as a desire to narrow down the 
home choices and become more informed before approaching an 
agent.  

"(The) Internet was a great tool. I'd like to see listings get online 
faster, with all the facts about the house (so that we can) make 
decisions or at least rule out the house." 
In addition to more market information, a few stated they 

could not find enough neighborhood and tax information on the 
Internet.  

A handful of respondents suggested ways the Internet could be 
used to save time during the buying process. The appeal of 
"virtual tours" of home interiors over the Internet was men
tioned along with being able to prepare and sign documents on 
the web. These comments suggest that, despite technological 
advances already implemented, consumers want even more 
progress in streamlining the homebuying process through the 
Internet.
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Sales agents are dependent on a number of other professionals 
to make any homebuying transaction go smoothly. The buyers 
surveyed seemed to realize that when problems arose, the agent 
was not always at fault. They did expect the agent to keep them 
informed about how the process was proceeding.  

At least a dozen respondents cited problems caused by mort
gage lenders: 

"We had no problems with our mortgage broker, but the 
buyers of our condo had a mortgage broker from HELL. She 
delayed our closing for over a month, she was rude and kept 
baiting us all on. Laws for mortgage brokers need to be more 
strict so that people can't get away with this kind of thing." 
A few more fired salvos at inspectors: 

"I would have inspected the home carefully myself, instead of 
relying on an authorized inspector's opinion." 

Buying a home can be trying for all the parties involved. Many 
buyer complaints spring from unavoidable things that may 
happen during any complicated transaction. However, some of 
the sentiments expressed reveal problems that sales agents can 
remedy by providing information, reassurance and support to 
their clients during the homebuying process. Referring those 
who are eager to learn more to homebuyer seminars and pub
lished guides might be another effective way of improving the 
experience. 4 

Dr. Harris is a research economist with the Real Estate Center at Texas A&M 
University. His e-mail address is j-harris@tamu.edu.  

Editor's Note: In the summer of 2000, the Real Estate 
Center, in conjunction with Lawyers Title Company, 
mailed questionnaires to 3,000 recent homebuyers in 
major Texas markets. Almost 400 responses were re
ceived. This is the first in a series of articles describing the 
results of the survey.  

21



U- 

-Va 

~IP ~4* 
~ - S * -

eal estate developers are typically 
classified as "dealers" for tax pur
poses, so gains from sales are taxed 

as ordinary income, rather than capital 
gains. But when a developer sells a parcel 
of land rather than develops it, an argu
ment can be made that the sale represents 
a change of intent. In such a case, with 
proper documentation, the proceeds from 
the sale may be taxable as capital gains 
rather than ordinary income.  

The difference between the two tax 
treatments is dramatic: ordinary income 
can be taxed at a rate as high as 42.5 
percent (39.6 percent tax bracket rate 
plus 2.9 percent self-employment tax), 
while capital gains are generally taxed at 
a 20 percent maximum rate if the prop
erty is held more than one year.  

A recent court case illustrates how one 
developer secured capital gains treatment 
on the sale of lots that were originally 
acquired to develop and sell individually 
to homebuyers. At the time the lots were 
sold, the developer's intent had changed 
and they were sold in bulk to another 
developer rather than to homebuyers.  
Therefore, the lots were considered a capi
tal asset rather than inventory, and the 
resulting gains were capital gains.  

The developer, Dan, acquired a tract of 
land and subdivided it into 133 lots. Single
family homes were constructed on 77 lots 
and sold to individual homebuyers with 
all gains taxable as ordinary income. The 
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homeowners became dissatisfied with the 
workmanship of the homes and filed suit 
against Dan. Dan's reputation became 
tarnished, and the municipality subse
quently withheld approval for develop
ment of the remaining 56 lots. Dan sold 
the 56 lots in three blocks to another 
developer, Denise.  

Denise paid cash for one block of lots, 
gave cash and a note for the second block, 
and agreed to purchase the third block 
two years later. Denise defaulted on the 
note. Dan and Denise filed lawsuits against 
each other. Ultimately, they agreed that 
the lots for which Dan had not yet re
ceived payment would be contributed to 
a partnership that he controlled. Accord
ing to the agreement, Denise would per
form all the activities necessary to de
velop, market and sell the lots and would 
receive 4 percent of the sales proceeds. Dan 
would receive 96 percent of the proceeds.  

Because Dan's original intent was to 
sell the lots individually, the IRS consid
ered the 96 percent of proceeds received 
by him to be revenue from sales of inven
tory, making the gains taxable as ordinary 
income. The U.S. Tax Court disagreed, 
however, and held that Dan's share of the 
proceeds was traceable back to the actual 
intent of the bulk sale of land to Denise, 
which was a capital asset transaction and, 
therefore, resulted in capital gains.  

To prove change of intent, the devel
oper must provide appropriate documen-

tation. If a change of intent occurs because 
of financial difficulty, the facts could be 
documented through bank records, finan
cial statements and prior-year tax re
turns. New or revised contractual agree
ments regarding the property can serve as 
documentation of depressed market con
ditions, changes in control over develop
ment and sales strategy and changes in 
regional land use.  

Written reports from land planning 
experts can be used as evidence of land
use changes; in 1980, such a report helped 
convince a Texas district court that a 
developer's intent had changed.  Municipalities can be the source 

of a change of intent for a devel
oper. For example, a munici

pality condemned a tract of land to use 
it for "fill dirt" for highway construc
tion. The developer then sold the tract 
to the municipality's highway contrac
tor. An appellate court decision con
firmed the sale as a capital transaction.  

Capital gains versus ordinary income 
tax treatment for developers is a compli
cated issue. Consultation with an accoun
tant, attorney or real estate professional 
is recommended. 4 

Dr. Stern is a research fellow with the Real Estate 
Center at Texas A&M University and a professor 
of accounting in the Kelley School of Business at 
Indiana University. His e-mail address is 
stern@indiana. edu.
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SECURiNq iVAid SiqNATURES

O n October 1, 2000, a new federal 
law went into effect giving elec
tronic signatures the same legal 

significance as those executed with pen or 
pencil. Many people mistakenly imagine 
that digital signatures will be electronic 
versions of their handwritten signatures.  
In reality, digital signatures are data that 
verify the identity of the sender and en
sure the document has not been opened or 
altered by an unauthorized recipient.  

For the time being, digital signature 
technology resides on an individual's com
puter or on a "smart card," a credit-card 
size ID that can be scanned into a com
puter. What form digital signatures will 
take in the future is still being deter
mined. Eventually, digital signatures may 
be the computer-scanned image of a 
person's retina, fingerprints or face, 
matched with a numeric code maintained 
by an e-commerce security company.  

In the meantime, real estate profes
sionals continue to do business the old
fashioned way, securing handwritten sig
natures on paper contracts. However, 
sooner or later, real estate practitioners 
encounter situations in which acquisi
tion of a signature is a problem. Knowing 
what to do in such circumstances may 
speed up or even save a transaction.  

The following rules for acquiring signa
tures in special circumstances were pre
sented by Austin attorney James Noble 
Johnson at the 2 2 d Annual Advanced Real 
Estate Seminar.  

Blind or Illiterate but Able 
to Sign 

Persons who are either blind or illiter
ate have one thing in common: they can
not read. Consequently, the same tech
nique is used in either case to familiarize 
them with the contents of a document 
before having them sign. Someone with 
no conflict of interest should read the 
document clearly, accurately and com
pletely to the individual. The blind or 
illiterate person then signs.  

Afterward, the reader should execute 
an affidavit before a notary. It should 
contain the following language: 
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"I have no known current or potential 
conflict of interest with (name of party) 
regarding the execution of this document.  
Prior to its execution, I correctly, clearly 
and completely read the entire contents 
of the instrument to (name of party), who 
indicated to me that he or she understood 
the contents thereof." 

The affidavit should be attached to the 
contract for future verification.  

Cannot Sign but Able 
to Make Mark 

Many real estate professionals mistak
enly believe that special rules apply to 
persons who cannot sign their names but 
can make a mark. In truth, all signatures 
are individualized marks. Many highly 
stylized signatures, notably those of doc
tors, contain no distinguishable alpha
betical letters.  

Some attorneys prefer to indicate the 
use of a mark in the following manner: 

"HIS OR HER MARK" 
(Name of party) 

No witnesses are required, but having 
them serves as verification. The addition 
of an inked thumbprint reduces the risk of 
forgery.  

If a blind or illiterate person affixes 
his or her mark to a document, a qualified 
reader should first read the document to 
the individual clearly, accurately and 
completely. The reader should also ex-

ecute and attach an affidavit as indi
cated earlier.  

Cannot Read or Write 
English but Literate 
and Able to Sign 

Texas law requires all recorded instru
ments relating to real property to be writ
ten in English (Texas Property Code, Sec
tion 11.002). Consequently, valid sales 
contracts can be written in another lan
guage but not the resulting recorded deeds.  

Assume a contract is written in En
glish. If one or more of the parties to the 
transaction cannot read and write En
glish, the real estate professional must 
secure the services of an interpreter. The 
interpreter should clearly, accurately and 
completely translate the contract in the 
party's native language before the party is 
asked to sign.  

Afterward, the interpreter should ex
ecute an affidavit containing the follow
ing language: 

"I have no conflict of interest with 
(name of person). I am well versed in and 
competent to read and speak both (lan
guage understood by the party) and En
glish. At the request of (name of person), 
I made a true, complete and accurate 
translation of all the contents of (type of 
document) in a language that he or she 
understands using my best skill and judg
ment. (Name of person) indicated to me 
that (he or she) understood the contents

i IT -At o V d WAiU P t 
A case being closely watched by home builders and mortgage lenders is Spradlin 

v. Jim Walters Homes, Inc. The Texas Supreme Court heard it in December 2000.  
The issue focuses on a portion of the 1997 constitutional amendment regarding 
home improvement loans.  

Lenders contend the portion of the amendment permitting loans for repairs and 
renovations applies only to existing homes, not to new ones. Spradlin, who 
received a loan to build on his one-acre homesite, feels the opposite. The 
grammatical construction of the amendment is unclear. At stake is the validity of 
loans made since 1997 that do not comply with the constitutional requirements.  
The liens may be unenforceable.  
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of the instrument as translated before 
signing." 

Again, the interpreter should execute 
the affidavit before a notary and attach it 
to the contract. If the translation is writ
ten, both the English and translated ver
sions should be attached.  

Physically Challenged 
and Unable to Sign 

In 1997, a statutory method for execut
ing documents on behalf of persons physi
cally unable to sign was added to the 
Texas Government Code (Section 
406.0165). A notary and a disinterested 
third party are needed. Under the direct 
instruction of the handicapped person, 
the notary signs the party's name in the 
presence of the disinterested witness.  
The notary then indicates that he or she 
knows the witness personally or must 
verify the person's identity through a 
driver's license or other form of photo 
identification.  

If a notary is not available, Texas case 
law recognizes another method. Only one

disinterested third party is needed, but 
two may be used, one to sign and one to 
serve as a witness. The physically chal
lenged person verbally authorizes the 
third party to sign the document. The 
third party signs the physically challenged 
person's name, not his or her own.  

Some attorneys recommend that the 
disinterested third party then execute 
an affidavit containing the following 
language: 

"At the request of (name of person), I 
signed (his or her) name to (type of docu
ment) as his or her instrumentality and 
not as an agent. This request and subse
quent execution was witnessed by (name 
of witness)." 

The reference to a witness is made 
when two disinterested parties are used.  

Absent Notary and Signature 
Must be Notarized 

When a signature must be notarized 
immediately, and no notary is available, 
real estate professionals may resort to 
Texas Civil Practice and Remedies Code,

which describes a little-known solution 
to the problem (Section 121.009). Two com
petent disinterested witnesses, preferably 
ones residing in the area are needed.  

The party in need of a notary signs the 
document in the witnesses' presence and 
then asks the two witnesses to sign below 
the party's name. If the party has already 
signed the document, the party acknowl
edges this fact in the witnesses' presence 
and asks them to sign below the party's 
name. Nothing else is required of the 
signing party. However, one of the wit
nesses must later appear before a notary 
and swear that one of the two described 
procedures was followed. The notary cer
tifies the testimony and signs and offi
cially seals the document.  

The notary must personally know the 
individual who signs the document as a 
witness or must verify the person's iden
tity through a driver's license or other 
form of photo identification. The Texas 
Civil Practices and Remedies Code pre
scribes the required language for the no
tary to use in this situation (Section 
121.010). *

CASE NOTES ANd COMMENTS

Earning a Commission 
he Houston Court of Appeals de
cided a rather interesting case, 
H.E.Y. Trust v. Popcorn Express 

Co., Inc. No. 14-99-00279-CV, on August 
17, 2000. The decision involved two 
important points for Texas real estate 
licensees.  

In this case, H.E.Y. (Trust) and Popcorn 
Express Co. (Popcorn) entered into a bro
kerage agreement. The Trust agreed to 
negotiate a contract on Popcorn's behalf 
with the City of Houston, giving Popcorn 
a food and beverage concession at 
Houston's Intercontinental Airport. In 
return, the Trust would receive 5 percent 
of the annual gross receipts.  

The Trust successfully negotiated the 
contract. Popcorn honored the agreement 
for two years then refused to pay because 
the Trust did not hold a valid real estate 
license. The trial court ruled in favor of 
Popcorn, and the Trust appealed. The 
appellate court reversed the decision and 
remanded the case.  

To understand the decision, practitio
ners need to understand the difference 
between a lease and a license. The two are 
easily confused. For instance, is the Texas 
hunting lease a misnomer? 

The answer is yes. The Texas hunting 
lease is actually a license. A lease grants 
exclusive possession or control of the 
land to another for a specific period. A 
license, on the other hand, grants permis
sion to do certain tasks on the property 
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that would not otherwise be allowed.  
Because a Texas hunting lease does not 
grant the hunter exclusive possession or 
control of the property, it is character
ized legally as a license.  

The first issue in the Popcorn case was 
whether the concession agreement nego
tiated with the City of Houston was a 
lease or a license. A license does not con
vey an interest in land and is not covered 
by the Texas Real Estate Licensing Act. A 
real estate license is not required to re
ceive a commission for such a transac
tion. The Houston appellate court held it 
was a license. The contract did not grant 
Popcorn exclusive control of the premises, 
only the use of the premises for the sale of 
popcorn and beverages. The contract was 
similar to the contractual rights granted 
owners of coin-operated vending ma
chines. (See B&B Vending Co. v.  
Ducharme, 349 S.W.2d 630[1961.]) Con
sequently, Popcorn had no legal basis for 
withholding the agreed commission.  

The appellate court next addressed 
whether the Trust needed to have a real 
estate license to receive a commission.  
According to the Texas Real Estate Li
censing Act, only a "person" may acquire 
a real estate license from the Texas Real 
Estate Commission. A person is broadly 
defined by a 1997 amendment as an "in
dividual or any other entity, including 
but not limited to a governmental body, 
limited liability company, limited liabil
ity partnership, partnership or corpora
tion, foreign or domestic." However, the

definition of a "person" at the time the 
contract was entered included only "an 
individual or a corporation, foreign or 
domestic. " 

Thus, for purposes of this suit, the trust 
was not licensed but neither was it re
quired to be, nor did the statute provide 
any means by which it could obtain a 
license. However, Vernon Young, the 
person through whom the trust operated, 
did have a real estate license. It is not clear 
if the present definition of a "person" 
includes trusts.  

Oil and Gas Law Cases 
The recent upswing in oil and gas prices 

caused a resurgence of oil and gas explo
ration and production. The resurgence, in 
turn, has spurred some interesting cases.  

The first case, Browning Oil Co., Inc. v.  
Luecke, No. 03-98-00638-CV, 9/21/2000, 
involved a lease provision requiring the 
oil company to use 80 acres in a produc
tion unit if it drilled on Luecke's land.  
Production units permitted by the Rail
road Commission for horizontal wells in 
the area were much larger. The oil com
pany drilled a horizontal well on Luecke's 
property but created the larger produc
tion unit permitted by the commission, 
not the smaller size required by the lease.  

The Lueckes sued the oil company for 
violating the lease provisions. The trial 
court dissolved the production unit cre
ated by the company and awarded the 
plaintiff damages. The oil company 
appealed.  

The appellate court reversed the deci
sion and remanded the case. The reason
ing was based on public policy.  
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The court recognized, "The immense 
benefits that have accompanied the ad
vent of horizontal drilling, including the 
reduction of waste and the more efficient 
recovery of hydrocarbons. The lessee's 
failure to comply with applicable pooling 
provisions could result in the curtail
ment of horizontal drilling. The court 
declines to apply legal principles appro
priate to vertical wells that are so bla
tantly inappropriate to horizontal wells 
and would discourage the use of this prom
ising technology. The better remedy is to 
allow the offended lessors to recover roy
alties as specified in the lease, compelling 
a determination of what production can 
be attributed to their tracts with reason
able probability as pronounced in Ortiz 
Oil Co. v. Luttes, 141 S.W.2d 1050. The 
Leuckes are entitled to the royalties for 
which they contracted, no more and no 
less, the court determines." 

In summary, the Lueckes can get dam
ages but may not dissolve the production 
unit as ordered by the trial court. Had the 
well been a vertical one with no overrid
ing public policy behind it, the judgment 
of the trial court probably would have 
stood.  

The second case, Coastal Oil and Gas 
Corp. v. Roberts, No. 13-98-652-CV, 
8/31/2000, involved the use of division 
orders.  

Once production is established, an oil 
company hires an attorney to render 
what is known as a division order title 
opinion. The opinion, based on the deed 
records, calculates each owner's share 
of the well's production to the seventh 
decimal.  

The purchaser of production then takes 
the decimal figure, inserts it in a division 
order and sends it to each person to sign.  
By signing the division order (sometimes 
referred to as a sales contract), the person 
consents to the purchase of his or her 
described share of the production.  

Sometimes, the terms of sale included 
in the division orders contradict the lease 
provisions. If the individuals (primarily 
royalty owners) sign the division orders, 
case law holds that the division orders 
supplant or amend the lease terms. But, do 
royalty owners have to sign the division 
order as a condition to receive royalties? 

The answer depends on the type of 
division order submitted. No standard 
division order forms existed until 1983, 
when the Texas Legislature promulgated 
one in Section 91.402(d) of the Texas 
Natural Resources Code. The form con
tained ten separate parts.  

The statute creating the form provides 
that: 

* a royalty owner does not have to sign 
a division order as a condition for 
royalty payments if it in any way 
deviates from the prescribed statu
tory form, and 

* if the division order complies with 
the statutory form, the royalty 
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Several cases decided by the Texas appellate courts have added to the body of 

knowledge regarding premise liability and constructive knowledge of a premise 
defect. The last Letter of the Lawpointed out that the landowner must have actual 
or constructive knowledge of a premise defect to be held liable. Constructive 
knowledge can be established in one of the three ways: 

* the owner or employee caused the harmful condition, 
* the owner or employee saw or was told of the harmful condition prior to the 

injury or 
e the harmful condition was present for so long that it should have been 

discovered by the exercise of reasonable care.  
The recent case of Wal-Mart Stores, Inc. v. Reese, No. 10-98-1767-CV, 10/18/ 

2000, added a fourth way.  
* The dangerous condition was in sufficient proximity to an employee 

of the defendant that it should have been discovered and removed in the 
exercise of ordinary care.  

In this case, no evidence was presented regarding the length of time the spill was 
on the floor. However, the evidence revealed the spill was in the proximity of an 
employee who evidently walked past it.

owner does not alter or amend the 
lease by signing it.  

In the Roberts case, the lease provided 
that it would terminate if Coastal unrea
sonably or wrongfully withheld royalty 
payments after Roberts sent notice and 
demand. The notice and demand were 
given. Coastal did not pay. Roberts sued 
to terminate the lease. The trial rendered 
a summary judgment in Roberts' favor.  
Coastal appealed, arguing that royalty 
payments were being properly withheld 
because Roberts would not sign the divi
sion order.  

The appellate court upheld the sum
mary judgment terminating the lease. The 
division order did not comply with Sec
tion 91.402(d). Consequently, Coastal 
could not refuse to pay on this basis.  
Withholding royalties was unreasonable 
and wrongful.  

The court ruled the promulgated divi
sion order form applies only to oil pro
duction, not gas. While the statutory lan
guage describing the division order in 
Section 91.402 speaks of the "proceeds 
from the sale of oil and gas production," 
the wording of the prescribed division 
order refers only to "oil to be sold" and 
"for oil runs." The prescribed form never 
mentions "gas" or the "sale of gas," an 
interesting oversight by Texas legislators.  
For more information on division orders, 
see Minerals, Surface Rights and Royalty 
Payments, Real Estate Center report 840.) 

Disclosures and 
Intervening Causes 

ellers are required to disclose facts 
about property that will influence 
the buyers' decision to purchase. (See 

"Disclosures: Court Defines Broker's 
Duty," Real Estate Center publication 
681.) This is an important element of every 
land transaction. The sellers' attempt to 
sell property "as is" does not relieve them 
of this obligation. (See "Selling Property

'As Is'," Real Estate Center publication 
1303.) However, sellers may lessen their 
liability by having the buyers agree to 
rely solely on their inspection of the prop
erty as the basis for their purchase.  

Although the sellers did not negotiate 
such a reliance provision with the buyers 
in Bartlett v. Schmidt, No. 13-98-295
CV, 8/31/2000, the Corpus Christi Court 
of Appeals found that the title insurance 
policy intervened and relieved the sellers 
of their duty to disclose a deed restriction.  

Bartlett sold restricted residential prop
erty to Schmidt, who wanted to use it for 
commercial reasons. Although the seller 
knew the buyer's intended use was pro
hibited, he did not disclose this fact. How
ever, the buyer purchased a title policy 
that erroneously showed no restrictions 
on the property. When Schmidt learned 
of the restriction, he successfully sued the 
seller under the Deceptive Trade Prac
tices Act (DTPA) for nondisclosure. The 
seller appealed.  

The appellate court reversed and re
manded the case. The facts revealed that 
Schmidt did not rely on the buyer's rep
resentations or lack thereof. Schmidt 
asked several other parties to review the 
documents to make sure no restrictions 
existed. Here, the court felt that these 
facts were similar to First Title Co. of 
Waco v. Garrett, 860,S. W. 2nd 74 inwhich 
the buyers relied on the title commit
ment in making the decision to purchase.  

When buyers rely primarily on third 
parties to help them decide about buying 
land, the seller's representations or non
disclosures may not be considered the 
producing cause of a DTPA claim. Here, 
Bartlett's silence did not cause Schmidt 
to enter into the transaction.  

The Texas Supreme Court addressed 
the issue of whether sellers are required to 
disclose facts contained in the public 
records in Ojeda de Toca v. Wise and 
Wise Developments, Inc., 748 S.W. 2d 
449 (Tex. 1988). The seller failed to 

25



disclose that the house was posted for 
demolition at the time of sale. The buyer 
sued both the seller and the title com
pany. The title company settled out of 
court, but Wise felt that the information 
provided in the public records relieved 
him of the obligation to disclose. The high 
court held that constructive notice im
parted under the recording statutes is not 
a defense to the DTPA.  

Liability of Title 
Company's Failure 
to Record Deed 

Closings generally occur in the office of 
the title company issuing the title policy.  
After closing, the title company immedi
ately records the deeds and other instru
ments affecting title. A recording fee is 
part of the closing costs. But what if the 
title company fails to record the deed? Is 
there any liability under the title policy? 
This occurred in Chicago Title Insurance 
v. Alford, Eastland Court of Appeals, 3 
S.W. 3rd 164, Eastland Court of Appeals 
(1999).  

The plaintiffs purchased a home on 
October 20, 1978, in Eastland from the 
Homestead Construction Company. The 
plaintiffs borrowed money from Cram 
Mortgage. The recorded deed of trust 
referenced a deed from the seller to the 
buyers, but that deed itself was never 
recorded.  

In 1988, the plaintiffs attempted to sell 
the house. It was then learned that the 
deed from Homestead Construction Com
pany had not been recorded. A replace
ment deed from Homestead was secured 
and recorded June 14, 1988.  

However, between 1978 and 1988, 
abstracts of judgments, federal tax liens 
and mechanic's liens were filed of record 
against the seller. The plaintiffs could not 
convey clear title.  

The plaintiffs sued the title and ab
stract company for negligence, breach of 
the title policy and a breach of the Decep
tive Trade Practices Act. The trial court 
awarded damages to the plaintiffs. The 
appellate court reversed the trial court's 
judgment.  

A title insurance policy is a contract to 
indemnify the purchaser for losses in the 
event of title failure. It is not a represen
tation of the status of title. Here, there 
were no title defects on October 20, 1978.  
The defects occurred afterwards.  

The case emphasizes the importance of 
buyers making sure the deed is recorded.  
Title companies evidently face no liabil
ity for failing to do so. Under current 
Texas law, the grantee's (buyer's) mailing 
address must be included in the deed as a 
condition for recording. If the buyers do 
not receive a mailed copy of the deed from 
the county clerk's office within a few 
weeks of closing, an investigation may be 
warranted.  
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In 1995, Texas legislators passed the Private Real Property Rights Preservation 
Act. The statute requires the state government to reimburse landowners when their 
property values are reduced by 25 percent or more because of a statutory regulation.  
(See "Real Property Preservation," Real Estate Center publication 1165.) The act 
requires the government to publish and file a Takings Impact Assessment Report 
which discloses how a regulation will impact property values.  

In Calhoun County, landowners contended the Calhoun County Navigation 
District violated this requirement in a condemnation action by not publishing and 
filing the report. The trial court sided with the navigation district by holding that 
no report was required. The landowners appealed.  

The Corpus Christi Court of Appeals affirmed the trial court. The report does not 
apply in condemnation cases. Henderson v. Calhoun Co. Navigation District, No.  
13-99-343-CV, 9/28/00.  

Landowners have wondered if they could use the Private Real Property Rights 
Preservation Act found in Section 2007 of the Texas Government Code to combat 
the location of landfills. If landfills are acquired by condemnation, this case 
indicates the act cannot be used to recover reduced property values in the surround
ing area.

Unpublished Opinions 
n the past, Letter of the Law summa
rized numerous unpublished opin
ions. The text always cites Texas Rule 

of Appellate Procedure Section 47.7. This 
rule prohibits attorneys from citing them 
as authority. Chris Griesel, the Texas 
Supreme Court's rules attorney, reports 
that 21,596 - almost 84 percent of the 
25,655 opinions issued by the appeals 
courts in the last two fiscal years - fell 
into this unpublished category. On Octo
ber 20, 2000, the rules advisory commit
tee recommended the elimination of un
published opinions.  

To many in the legal community, Rule 
47 makes no sense. "It's become a big issue 
having cases available that you can't cite,' 
stated Supreme Court Chief Justice Tom 
Phillips.  

The purpose of Rule 47 was to prevent 
giving an unfair advantage to people who 
had more resources to find unpublished 
opinions. However, the rule also allows 
appellate judges to "write sloppy" with
out worrying about being cited. The high 
court is expected to look at changing the 
rule in 2001.  

The following case is an unpublished 
title opinion that is important to land
lords. It cannot be cited for precedents.  

Storing Tenants' 
Unremoved Property 

A problem many landlords face is what 
to do with tenants' unremoved property 
when the lease ends. The Texas Property 
Code outlines two procedures depending 
on the circumstances. If the tenant aban
dons the lease owing rent, the landlord 
may seize and sell the tenant's property 
under a landlord's lien as described in 
Sections 54.042 et seq.

The second method applies when the 
tenant refuses to vacate the premises. The 
landlord may evict the tenant under Sec
tions 24.0062 et seq. and have the prop
erty removed and stored under a writ of 
possession.  

The officer (sheriff or constable) ex
ecuting the writ of possession may engage 
the services of a bonded or insured 
warehouseman to remove and store the 
tenant's property at no cost to the officer 
or landlord.  

In exchange for this service, the ware
houseman obtains a lien on the property.  
The officer cannot require the landlord to 
store the property. (See Landlords' and 
Tenants' Guide, Real Estate Center pub
lication 866.) 

The statute requires the officer to give 
the tenant notice either at the time the 
property is removed or mailed within 72 
hours thereafter. The tenant must be told 
where the property is stored and how it 
may be redeemed. If the property is not 
redeemed within 30 days, the warehouse
man may sell it to satisfy the lien.  

In an unpublished opinion rendered by 
the Beaumont Court of Appeals on Au
gust 3, 2000, the court examined whether 
the officer was liable to the tenant for 
failing to provide the notice. The tenants 
sued the officer for not ensuring the no
tice was received. The trial court ruled in 
favor of the officer. This was affirmed on 
appeal.  

Neither the officer nor the warehouse
man incurred liability for failing to give 
the notice. Ferguson v. Bennett, No. 09
99-036 CV. Apparently, the statute cre
ates a duty that has no resulting liability 
if breached. 4 
Fambrough is a member of the State Bar of Texas 
andanattorney with the RealEstate Centerat Texas 
A&M University. His e-mail address is judon@ 
recenter. tamu. edu.  
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Publication 
Catalog Goes 
Quarterly 

Annual Real Estate Center publications 
catalogs are no more. From now on, they 
will be updated quarterly.  

"We have so many new titles coming 
out, an annual catalog isn't practical any
more," said David S. Jones, Center senior 
editor. "Quarterly catalogs will ensure 
our audiences have quicker access to pub
lications and videotapes - in a matter of 
days or weeks in most instances." 

To obtain a copy of the Publications 
Catalog: Winter 2000-2001, check the 
appropriate box on the order form on page 
28 or call toll free 800-244-2144. For the most 
current list of offerings, go to the Center's 
website at http://recenter.tamu. edu.

A new 
videotapehigh

lighting the affordable 
housing crisis in Texas is now 

available from the Real Estate Cen
ter at Texas A&M University.  

"Affordable Housing: The Crisis in 
Texas" is a 26-minute program featuring 
problems and solutions from across the viaeo Lone Star State.

Focuses 
on Affordable 
Housing Crisis

"Everyone we talked to who is familiar 
with the problem agrees there is a crisis, " 
says Center Videographer Wendell Fuqua.  
"and the state is a virtual cottage industry 
of solutions as politicians, builders, de
velopers and others seek to meet the needs 
of local families." 

Copies of the video are $24.95. To 
order by credit card, call 800-244-2144, 
and ask for videotape 1448.

IW
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new data new challenges 
by Steve H. Murdock

The 2000 Census is the nation's first 
truly electronic census in terms of data 
dissemination. Most of the resulting data 
will be published online at the Census 
Bureau's website (www.census.gov) and

on state data center websites; the Texas 
State Data Center website is txsdc.tamu.  
edu. Only three printed volumes will be 
published for each state. The bureau's 
and Texas State Data Center's websites

will enable users to print or download 
data directly from the web or request data 
in CD-ROM and DVD format. Extensive 
mapping capabilities and preformatted 
tables will be included.  

This census includes more detailed data 
on persons with disabilities, a new item 
on grandparents as caregivers for children 
and two significant changes to race infor
mation. The 1990 "Asian and Pacific Is
lander" category was split into "Asian" 
and "Native Hawaiian and Other Pacific 
Islander." For the first time, respondents 
could indicate they were membersof more 
than one racial group. These changes will 
produce data on numerous multiracial 
groups. Because respondents were not 
asked to indicate what racial category 
they previously checked, it will be impos
sible to directly compare this data with 
data from earlier censuses.  

A possibly confusing aspect of the 2000 
Census is that two sets of data will be 
produced: one that will consist of a count 
of persons without any adjustment for 
undercount, which is the estimated num
ber of persons not counted in the census, 
and a second set of data that has been 
adjusted for undercount based on the 
Census Bureau's estimate as determined 
from an extensive post-census survey ef
fort called the Accuracy and Coverage 
Evaluation. Because the undercounted 
group has historically been dispropor
tionately minority, adjusted counts are 

27

1 "1



expected to include more minority popu
lation members.  

The two major political parties have 
been at odds about which of these two 
counts should be used for redistricting 
and allocation of federal funds. Both sets 
of data will be produced, and the courts 
will likely have to decide which to use for 
redistricting and other purposes.  

Those using census data should know 
which set of numbers is being used in any

given analysis. Adjusted figures will 
present challenges for general data users 
and real estate analysts in particular be
cause there will be no directly compa
rable data for previous census periods.  
When comparing housing data, unadjusted 
figures should be used. Adjusted figures 
do not include housing data, so to com
pare "apples to apples" previous census 
figures should be compared to unadjusted 
2000 Census figures.

The 2000 Census will provide unprec
edented opportunity for data access and 
use, but those who use the data must 
understand these changes to avoid errors 
in applying the data.  

Dr. Murdock is a research fellow with the Real 
Estate Center and chief demographer of the Texas 
State Data Center, Department of Rural Sociology, 
at Texas A&M University. His e-mail address is 
s-murdock@tamu.edu.

CALL TOLL-FREE FOR FASTEST DELIVERY 800-244-2144

Publications Room 
Texas A&M University 
College Station, Texas 77843-2115 
Voice: 979-845-2031 
FAX: 979-845-0460 
E-mail: info@recenter.tamu.edu 
Website: recenter.tamu.edu
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D English-Spanish Real Estate Glossary 

Selling Homes in the Melting Pot: 
D Cross-cultural Marketing in a 

Changing America, 24-minute video 

D Ten Tips for Improving Your 
New Home Sales, ten-minute video 

Homeowner's Guide 

D Assessing Housing Markets 
for Seniors 

D Consumer's Guide 
to Mortgage Finance
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Publications Catalog: 
Winter 2000-2001-NEW 

1999-2000 Annual Report! 
2001 Calendar-NEW

Give us your e-mail address, and we will send you free rea

Method Check/Money Order 
of Payment Payable to Real Estate Center 

D MasterCard D Visa D Discover D American Express 
Account no.

Expiration date Signature

Telephone Print name

Quantity No. Price Total 

TG-864 $5 

TG-1331 $19.95 

TG-1364 $10 

TG-1415 $4 oWferS guide 

TG-1418 $5 

TG-1420 $5 

TG-1435 Free 

TG-1424 Free 

Texas licensees deduct 20% 

Total 

I estate news weekly:

Affix corrected address label here.

WRONG ADDRESS? Please correct your mailing 
label and send it to Circulation Manager, Real Estate 
Center, Texas A&M University, 2115 TAMU, College 
Station, TX 77843-2115. Or, fax it to 979-845-0460.  
Attention licensees. Remember to notify the Texas Real 
Estate Commission of any address changes.
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