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Suburban neighborhoods, like socie-, have 
changed since the days of Ozzie and Hlarriet.  
Buyers are looking for a mix of housing types, 
convenient jobs and shopping and ample,
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2 Westward Ho! 
Recreational Buyers Explore 
New Territory 
No, we're not talking about California. Buyers 
prospecting 'or hunting properties are traveling 
to tle Panhandle and Rolling P ains of West Texas 
to f -id the mother lode.  

BY CHARLES E. GILLILAND 
AND CHARLES S. MIDDLETON 

7 The Professional 
Inspector 
One home inspector isn't necessarily like another.  
Before you recommend an irspector to a buyer, 
check out his or her credentials.  

BY JACK C. HARRIS 

10 Broker Duties 
Where was the last time you -eviewed your full 
legal nbliga:ions to clients? I it's been a while, 
this a-ticle will serve as a ref-esher course.  

BY REID C. WILSON 

( 2004, Reat Estate Center, A _:ights reserved.

14 Living the Dream: 
Ultimate Family Home Has 
Something for Everyone 
From its air-conditioned garage bay with plasma 
TV and sound system to the kitchen wirk;pace 
with Internet access, the 2004 Ultimate Family 
Home is sure to draw a 'vvow!" from g-ownups 
and kids alike.  

BY DAVID S. JONES 

18 Reversal of Fortune 
The name says it all: reverse mortgages mean the 
lender pays the borrower, at least unti the home 
is sold. This unusual financial instrument can 
provide cash to seniors I v ng on fixed comes.  

BY JACK C. HARRIS 

22 Spotlight on Agency 
Research findings are shedding light o- what 
motivates agents to chocise one compensation 
package over another. Another study details the 
problems inherent in dual agency.  

BY JACK C. HARRIS

25 A House Divided: 
Divorce and Real Estate 
Dividing the furniture and dishes during a divorce 
is tough. Dividing real property can be even more 
complicated.  

BY JERROLD J. STERN 

26 Flipping 
In general, Texas law views all property as 
transferable and all contracts as assignable.  
Notable exceptions are explained here.  

BY JUDON FAMBROUGH 

29 Sold in the U.S.A.  
If you need yet another reason to be glad you 
live in the gcod ol' U.S. of A., just take a look at 
homebuying in other countries.  

BY DAVID S. JONES
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benchmarks

ow will changing demographics 
T affect the way you do business in 

the coming decades? 
The Real Estate Center is working on 

an answer. We contracted with Har
ris Interactive, the market research and 
consulting firm best known for the Har
ris Poll, to conduct focus groups and a 
survey designed to determine how ethnic 
groups in Texas differ in buying and sell
ing behaviors and attitudes toward real 
estate professionals. In particular, we 
wanted to hear from Hispanics, the group 
demographers expect will become the ma
jority in the state in the near future.  

Focus groups held in San Antonio and 
Dallas yielded interesting findings. For 
example: 

* While the need for more space mo
tivates whites to buy, Hispanics are 
motivated by family changes, such 
as marriage, divorce, a new child or 
a parent moving in.

* The first point of contact for His
panics interested in buying or sell
ing a home is parents (29%), then 
brokers (24%). Those percentages 
are reversed for whites.  

* 42% of Hispanics rely greatly on 
family and friends when they're 
looking for a neighborhood to buy 
in compared with 36% of whites.  

* 31 % of Hispanics say the key to 
their satisfaction with a neighbor
hood is great neighbors. Only 17% 
of whites say the same.  

Will a million-dollar image draw 
Hispanic clients? Hispanic-only focus 
groups made it clear that flashy cars and 
offices work against the agent. Why? 
They send the message that the agent is 
only in it for the money. Understated is 
better, they indicated.  

In addition to the focus groups, over 
4,000 Texas residents participated in a

20-minute phone survey, including 1,870 
Hispanics, 880 whites, 772 blacks and 
481 Asians. Survey results are expected 
to help us understand the following: 

" What do these groups expect of real 
estate professionals? 

* What services do they value? 

" How does each group approach the 
buying-selling process? 

" Who is their first point of contact? 

" How satisfied is each group with 
services they have received? 

* How important are language, sex, 
age and other agent characteristics? 

* Are there regional differences in 
behaviors between the five major 
metro areas, the Border and the rest 
of Texas? 

Analysis of survey data is underway.  
Stay tuned for more information in the 
coming months. -
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rI or years, conventional wisdom has held that agriculture 
was king from Abilene north to Lubbock and on to Ama
rillo. Crops and livestock dotted the prairie and drove 

local economies from Merkel to Muleshoe.  

While farming and ranching remain important influences 

in the region, there are new bidders on the range. As a result, 
the Amarillo-Lubbock-Abilene region posted the hottest Texas 

land market through the first three quarters of 2003. Prices 

were substantially higher there than they were in 2002.  

Nonagricultural buyers have discovered West Texas and have 

been the dominant buyers in recent months. Encouraged by 
low interest rates and meager returns on other forms of invest

ment, these new land barons are putting their money into rural 

properties.  
Because of high prices in the Hill Country and South Texas, 

recreational buyers have joined in the buying frenzy as they 

2

search for wide open spaces to hunt wildlife. Properties ignored 

by hunters in the past are receiving a second look, and buy

ers like what they see. Real estate brokers in the region face a 

rising volume of inquiries from both quail and deer hunters, 
especially from those potential buyers who live in Texas met

ropolitan areas.  
These changes herald a transition. The highest and best use 

of ranch land on the Texas rolling plains and in the Panhandle 

is no longer cattle ranching. It's recreation.  
The run-up of land values in counties surrounding major 

metropolitan areas has contributed to this shift. Recreational 
uscrs are :urning to the Texas Rolling Plains and the Texas 

Panhandle, whe'e they can still find land in the $250- to $350
per-acre range. That compares favorably with prices ranging 

from $850 to more than $3,000 per acre in South Texas, Cen

tral Texas and the Hill Country. This differential makes the 
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high plains attractive to an increasing number of recreational 
buyers.  

Most of the buyers are from the Dallas-Fort Worth Metro
plex. These buyers are willing to drive several extra hours to 
take advantage of substantial cost savings. Typically, they want 
to spend from $1 million to $1.5 million.  

buyer from Houston recently bought a $2 million ranch 
I in the Texas Panhandle to replace his $150,000-per

year hunting lease in South Texas. He had been leasing 
IJthe same ranch for deer hunting for the past 18 years.  

However, every year or two the lease payment increased. Tired 
of the escalating price, he sought to purchase a property for 
hunting and at the same time capture the potential apprecia
tion from increasing recreational demand.  

Much of this activity has materialized because both white
tailed and mule deer populations have increased substantially 
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have been in the $300- to $350-per-acre range with the surface 
owner retaining domestic water rights. Ranch land in this gen
cral area was selling for slightly more than $200 per acre prior 
to the recent surge in interest in water rights.  

Some ranchers now think that ranch land with water rights 
ciuld be worth as much as $600 per acre. However, the true 
commercial value of water rights may not be known for years 
to come. Because their main interest is hunting, recreational 
buyers still are willing to buy ranch properties without water 
rights. In fact, many such buyers are more interested in buying 
land without water rights at $300 per acre than in buying the 
same property at $600 per acre with water rights.  

Recreational buyers continue to exert upward pressure on 
land prices throughout Texas. Now the demand is reaching 
farther into the countryside, supporting active markets even in 
the agricultural areas. As hunting leases become more difficult 
to find and lease prices continue to climb, more potential buy
ers will add to the pressure. Ultimately, this trend will sub
stantially change the rural communities of Texas. 4
D- Gilliland (c-gilliland@taiu.edu) is a research economist with the Real 
Estate Center at Texas A&M University. Middleton (sam middleton@ 
chassmiddieton. coin) is owner of Chas. S. Middleton and Son, Lubbock.

3

-n the past 25 years. In addition, the area has historically sup
sorted good quail populations.  

Recreational buyers seem to have little or no interest in 
ivestock, as increasing numbers of landowners are opting not 

to run cattle. Buyers' contracts now commonly include a 30
day due diligence period to allow biologists to survey the game 
situation.  

Historically, few ranches in this area have had game manage
ment plans, but that is beginning to change. For example, a 
Dallas man who recently bought a 65,000-acre ranch is running 
no cattle and has placed more than 1,600 quail feeders on the 
property. The quail population appears to be exploding.  

The emphasis on wildlife promises to change the country
side. Never seen in the past, game fences have appeared in the 
region with more recreational buyers considering them.  

Water adds value to property. Quality well water is impor
tant to recreational buyers who want to build a home on the 
property. Springs and scenic ponds also contribute significantly 
to value in this area of Texas. One tract from a subdivided 
ranch in King County with a 30-surface-acre, spring-fed pond 
fetched a 25 percent premium over the $300-per-acre price of 
similar tracts.  

To the north, in Roberts County and other nearby areas, 
water rights are becoming valuable apart from the land. Recent 
sales indicate that the value of water rights equals or exceeds 
the value of surface rights. Most recent water-rights sales
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uburban neighborhoods de
veloped today are different 
from those of the past in a 

number of ways. They offer higher 
densities, a mix of land uses, access 
to employment centers and a vari
ety of cultural amenities. These 
changes have come about because 
homebuyers are demanding more 
than just a house: they want neigh
borhoods that meet their needs.  
The New Shape of Suburbia, a book 
Institute, highlights national trends 
development.  

Changing Suburban Homebuyer

by the Urban Land 
in suburban residential

American households have changed over the past 50 years.  
Families are smaller, and an increasing number of single 
people are purchasing homes. According to the 2000 Census, 
the average household size in Texas is 2.74 people. An Urban 
Land Institute study suggests that by 2010 traditional families 
will make up only 20 percent of suburban households. Today's 
suburbs are home to young professionals, families, middle-aged 
empty nesters and seniors of all races and ethnicities.  

More and more minorities are purchasing homes in the sub
urbs. According to a report by Lend Lease Real Estate Invest
ments, the majority of Asians, half of all Hispanics, and 39 
percent of blacks live in the suburbs. International immigrants 
also are settling in suburban areas.  

Homes Getting Bigger 
Despite declining household size, demand for larger houses 

has increased. Between 1987 and 2003, the median size of 
new homes increased from 1,755 square feet to 2,320 square 
feet, according to the National Association of Home Builders 
(NAHB).  

What do homebuyers do with this extra space? A growing 
number use spare bedrooms for a home office (and in some 
cases, two home offices). While a bedroom can work as an

office, some buyers want homes that have been designed with 
built-in office space. Builders are responding by adding built-in 
desks and office areas.  

Mixed Housing Types, Uses 
The more diversified population mix in the suburbs has 

influenced the housing types buyers seek. Many empty nesters 
prefer to stay in their current neighborhoods but want to down
size. Developments that include smaller homes, particularly 
senior-friendly smaller homes, are popular. While suburbs of 
old consisted almost exclusively of single-family homes, mod
ern suburbs are likely to include townhomes or patio homes as 
well.  

ecause it is not unusual for all the adults in the household 
to work, time is a valuable commodity. Homeowners are 
looking for low-raintenance homeownership and conve

nient shopping.  
Circle T Ranch, a 430-acre community located between Tex

as Highways 114 and 170 in Westlake, will have a variety of 
housing types, including 288 luxury single-family lots and golf 
villas along with a business park, 128-acre upscale shopping 
center, golf course and green space. This mix of uses provides 
residents with convenient access to jobs and shopping.  

Greatwood is a 2,050-acre mixed-use community located off 
Texas Highway 59 and the Grand Parkway in Sugar Land. The 
development includes single-family homes, townhomes and re
tail. Homebuyers have the option to move within the commu
nity rather than moving away as their housing needs change.
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In Search of Affordable Housing 
Although homeownership rates have risen, those with low to 

moderate incomes continue to have difficulty finding afford
able housing.  

In Brownsville, an innovative demonstration program re

cently completed its first home. The Public-Private Partnership 
for Advancing Housing Technology (PATH) worked with the 
Community Development Corporation of Brownsville to build 
an energy-efficient home as part of a replacement housing 
project in a colonia.  

The home has redesigned framing, which reduces the 

amount of lumber needed while still meeting the Interna
tional Residential Code. Features include a steeper roof pitch, 
elimination of double studs at interior doors and low-E double 
glazing on windows, which reduces heat transfer. The result is 
a durable home with a lower purchase price and reduced utility 
bills. For more information on PATH's program, visit www.  

pathnet.org.  

Attractive Open-Space Amenities 
Homebuyers are attracted to neighborhoods that offer a 

high quality of life. Communities that preserve scenic and 

recreational assets - parks, walking and biking trails, gardens, 
ponds, swimming pools and tennis courts, for example - have 

an edge over those that do not. Many homebuyers are willing 
to trade a large lot for more community space. Busy homeown

ers in many cases prefer homes without labor-intensive yards.

Suburban homebuyers also are looking for a "walkable" 
neighborhood. That is, they want to be able to walk to parks, 
schools, convenience stores and other places. They want side
walks and low speed limits, which make walkers feel safer.  

Newland Communities' 325-acre Grayson Lakes devel
opment is located south of Interstate 10 and west of State 
Highway 6 in Houston. When completed, the development 
will have 550 homes. The community features 30 acres of 
lakes with fountains, a lakefront recreation center, playground, 
tennis courts and picnic tables. A series of greenbelt trails and 
pedestrian walkways are being constructed to provide easy ac
cess throughout the development.  

Green Builders Pocket Greenbacks 
omes built to "green" building standards are growing in 
popularity. Homebuyers like purchasing energy efficient 
homes made with environmentally friendly building 

materials.  
Emerald Homes of The Woodlands won the 2002 Green 

Building Award from NAHB. The firm applies the principles of 

resource-efficient design and construction in homes featuring: 
" energy efficiency packages; 
* composite, recycled and low-maintenance building 

materials; 

. low-flow plumbing fixtures and xeriscaping to reduce 
water use; 

. low volatile organic compound finishes to reduce harmful 
chemical emissions; and

SUBURBAN HOMEBUYERS value "walkability" 
neighhorhoods with sidewalks, wide streets and low 

speed limits. Other high-ranking features include 

ample green space and recreational areas, such as this 

community area in Grayson Lakes, Katy.  

- A
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. whole-house air filtration 
systems that increase air 
quality and HVAC efficiency.  

For more information about 
Emerald's green building program 
visit www.emeraldhomes.com.  

Texas homebuilders are 
responding to these changing na
tional trends in suburban home
buying. Real estate professionals 
should be aware of neighborhoods 
in their local communities that 
might appeal particularly to the 
modern suburban homebuyer.  
For more information on national 
trends or to obtain a copy of The 
New Shape of Suburbia, visit 
www.uli.org. 4 

Dr. Cowley (cowley. I I@osu.edu) is an 
assistant professor with the Austin E.  
Knowlton School of Architecture at Ohio 
State University.
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ouses are complex. Many things can go wrong - scme 
minor and others hugely expensive.  

A survey by the National Association of Realtors@ 
(NAR) and the American Society of Home Inspectors reveals 
that 77 percent of homebuyers obtain a professional inspec
tion prior to closing, and 81 percent include an inspection 
contingency in the sales contract. These findings suggest that 
homebuyers understand a good inspector has the knowledge 
and experience needed to detect most flaws and deficiencies.  

Barry Stone, a columnirz for HouseDetective.com, says 
professional affiliation is cne of the most important charac
teristics to look for when choosing a home inspector. Most 
professional organizations require a specific level of training 
and experience before conferring a designation or membership 
on an inspector. For consumers faced with choosing from many 
inspectors, professional designations may serve as the equiva
lent of brand names.

Often homebuyers rely on the real estate agent to find an 
inspector- The NAR survey found 69 percent of buyers used 
an inspector referred by the sales agent. That puts pressure on 
the agent because an inept inspector may ruin a transaction or 
taint the recommending licensee's reputation.  

Texas Home Inspector Qualifications 
Anyone offering services as a Texas home inspector must be 

licensed by the Texas Real Estate Commission (TREC). The 
state's method fc licensing inspectors is similar to that for real 
estate agents. There are two levels: residential inspector and 
professional inspector. The first hevel is for those entering the 
business. A professional inspector license requires 12 months 
experience as a licensed inspector. Both licenses require educa
tion in core real estate courses, as well as continuing education 
after the license nas been granted. Candidates must pass com
petency exams before either license is granted (see table).

APRIL 20040

p
II

J

-7



Professional Inspector Organizations 
Many inspectors belong to professional associations.  

These organizations usually require allegiance to a code 
of ethics and may require members to follow standardized 
procedures for inspections.  

Six such organizations have Texas members.  
Texas Association of Real Estate Inspectors (www.tarei.  

com). By far, TAREI has the largest membership (630 mem
bers) in Texas, mainly because it operates exclusively within 
the state. Established in 1977, it is the oldest inspector as
sociation in the state. Local chapters are in San Antonio and 
North Texas.  

The framework for TAREI's standards of practice and code 
of ethics was modified by TREC and adopted as the current 
standard for all state inspectors. The organization provides 
continuing education to help members fulfill the state re
quirements. Membership categories are: 

" Certified Professional Inspector. Requires five years 

experience, 1,500 inspections and 320 hours of continu
ing education. Must pass TAREI exam.  

" Advanced Inspector. Requires 750 inspections and 144 
hours of continuing education.  

" Inspector. Requires 300 inspections and 64 hours of 
continuing education.  

" Associate. Requires 50 inspections and six months 
experience.  

merican Society of Home Inspectors (www.ashi.com).  
This is the largest national organization of home 
inspectors. Twenty-three Texas members are listed 

as is one local chapter, Lone Star ASHI (www.ashitexas.org).  
Members must pass the national home inspector exam and 
subscribe to ASHI standards and ethics.  

Prospective members must submit a demonstration 
inspection report that conforms to the society's standards.  
To take the exam, candidates must have completed 250 in
spections. No additional experience or education is required.  
The organization offers training through its home training 
system.  

Housing Inspection Foundation (www.iami.org). This 
organization has 13 Texas members but no local chapters. To 
become a registered home inspector, a candidate must have 
a college degree in a field related to inspection, professional 
training in inspection or related fields or two years experience 
as an inspector. Members subscribe to a code of ethics.

8

National Association of Home Inspectors (www.nahi.org).  
This is another large national organization with a few Texas 
members. Members have completed 250 inspections, passed a 
speciJ exam and are designated certified real estate inspectors.  
Mem-ers must complete 16 hours of continuing education each 

year and must adhere to a code of ethics.  

American Inspectors Society (www.  
homeinspectortraining.com). Members 

;sional Inspector must complete the society's three-day 

>nths as licensee training program during which they 

complete three demonstration inspec
tions according to society guidelines 

(or 12.3 hours if and specifications.  
has completed 200 American Association of Home 
s, had seven years Inspectors, Inc. (www.aahi.com).  
work expe-ience or Attaining the association's certified 
of architectural or home inspector designation requires 
ig work experience) extraordinary effort. Candidates must 

>er yea- have either three years experience or 
90 hours of classroom training from an 
approved source.  

TIERRA GRANDE



One sample inspection report from the 
candidate's files must be submitted for review 
for each year the candidate has been in business.  
Candidates must present reference letters from 
clients and agents. Finally, candidates must pass 
the association's exam.  

Other Professional Credentials 
" Professional Engineer. Common among engi

neers who do consulting work, this designa
tion goes well beyond the requirements for 
home inspectors. Professional engineers are 
useful if a serious structural problem is sus
pected in a home.  

A professional engineer must have an 
engineering degree from a four-year institu
tion of higher learning and must be licensed 
by the state. Candidates begin the licensing 
process by passing an engineering fundamen
tals exam. After earning at least four years of 
engineering experience, candidates must pass 
an engineering principles and practices exam 
to receive their licenses.  

" Certified One- and Two-Family Dwelling 
Inspector. This designation is given to those 
who pass a course in building code enforce
ment offered by the International Code 
Council. These inspectors are certified in the 
use and interpretation of the building code as 
it relates to residential construction.

- Certified Mechanical Inspector. Those 
who pass a specialized exam adminis
tered by the American Society for Quality 
receive this designation. These inspectors 
are qualified to inspect mechanical com
ponents of a structure.  

* Certified Environmental Inspector.  
This credential is awarded by the En
vironmental Assessment Association 
to those who meet requirements for 

conducting inspections of environmental conditions. An 
appropriate college degree is required as well as continu
ing education in environmental assessment or two years 
experience in the business. An inspector with this designa
tion may be needed when environmental contamination 
is suspected.  

Important Considerations Thorough inspectors may abort sales by uncovering 

serious problems, making them unpopular with 
real estate professionals in some cases. However, 

i: may be better to lose a sale than to end up with an 
unhappy buyer and a potential lawsuit. When helping 
a buyer find an inspector, it is best to offer recommen
dations, give reasons for the choice and let the buyer 
make the decision.  

Buyers also should be told the following about inspector 
Although inspectors are trained and experienced, they can

not find everything that is wrong with a home. Some things 
may work correctly on the day of the inspection and fail only 
under certain conditions. An inspection is only a visual exan 
nation. Some defects will not be discovered without partial 
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destruction or dismantling of the structure. Inspectors' respon
sibilities do not include such intensive investigation.  

An inspection does not protect a seller from the repercus
sions of undisclosed defects that the seller knows about or 
should know about. The buyer retains access to legal remedies 
whether or not an inspection is conducted.  

An inspector should not shy away from recommending a spe
cialist when a problem is suspected and the inspector lacks the 
expertise to do an in-depth evaluation.  

The inspector should do a walk-through with the buyer to 
point out and explain items that need attention. The buyer 
must receive a written report on the inspector's findings, ac
cording to TREC rules.  

ome buyers try to use an inspection checklist to pres
sure the seller into paying for a host of repairs, including 
replacing components that are worn but serviceable. To 

prevent this, the inspection report should clearly indicate the 
seriousness of problems discovered. Purely cosmetic repairs 
that are not structural, mechanical or related to water pen
etration should be differentiated from problems with safety 
implications.  

An experienced, reputable inspector should be willing to 
provide homebuyers a sample inspection report that has been 
modified to omit the address of the home and the identity of 
the client. This would give potential clients an idea of what 
the inspection will cover and how findings are documented.  

Be wary of an inspector who is ready to inspect a home on a 
moment's notice. Professional inspectors are consultants. The 
better ones work a regular schedule and may be booked weeks 
in advance during peak buying seasons.

45VIA 
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The basics of a good inspection are included in the train
ing and guidelines promoted by professional home inspection 
organizations. While inspector credentials are not a guarantee 
of good service, they should improve the odds of getting a com
prehensive, accurate assessment of a home's condition. 4 

Dr. Harris (jharris@cgsb.tamu.edu) is a research economist with the Real 
Estate Center at Texas A&M University.
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real estate broker is an agent 
engaged to assist in the purchase, 
sale, management or leasing of 

real property. A broker may represent the seller
landlord ("seller"), the buyer-tenant ("buyer"), or act 

-s an intermediary, representing both the seller and the 
buyer, though to a limited extent.  

Brokers' obligations to their principals are defined in com
mon law (case law); statute (legislation); the Texas Real Estate 
Commission's (TREC) Canons of Professional Ethics and Con
dLlct for Real Estate Licensees; and the National Association 
of Real:Drs' Code of Ethics and Standards of Practice. Brokers 
who violate these duties face severe penalties, including loss of 
license and money damages.  

Only a lic rnsed real estate broker may sue to recover a 
commission; a broker's agent or salesperson may not do so.  
Consequently, it is critical for an agent or salesperson to iden
tfy the broker in every document related to a transaction.

TIERRA GRANDE
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Most brokers work for an established broker
age firm. Many real estate professionals are not 
aware that, in this case, the brokerage firm must 
be separately licensed - that is, the firm is the 
broker, not the individual. Individual brokers who 
establish wholly owned corporations or limited 
liability companies must license those entities 
separately.  

Who Does 
the Broker Represent? Brokers are required to disclose who they 

represent in a transaction. In the absence of 
disclosure, courts will consider who paid (or 

would be obligated to pay) a broker's commission.  
The seller is almost always the broker's princi

pal. However, TREC has a history of looking to 
the broker's actions in a transaction to determine 
if a complaining party was the broker's principal 
rather than just following the commission trail.  
Brokers can safely assume they will be considered 
to represent the party paying their commission 
unless proper disclosure is made to all parties 
that the broker represents another party. Buyer 
representation, which is becoming more common, 
requires agreement of the principal (preferably in 
writing, up front) and disclosure to the seller and 
other brokers involved.  

Intermediary status was created by statute in 
1996 in recognition of certain marketplace reali
ties. It allows a single broker to consummate 
a real estate deal on behalf of two principals, 
serving as an intermediary between the parties, 
provided specified disclosure is made. It also 
allows two agents of a brokerage firm to repre
sent the buyer and seller in the same transaction 
without incurring the legal risks associated with 
dual agency.  

When two brokers from one firm represent 
different parties in a transaction, the brokerage 
company is considered an intermediary. When 
an independent broker represents both parties 
in a transaction, the broker is an intermediary.  
A broker representing one party in a transaction 
in which the other party is unrepresented is not 
considered an intermediary.  

Intermediary status is not the same as dual 
agency, in which a single broker represents both 
sides in a transaction. Dual agency is allowed in 
Texas, but because it is virtually impossible for a 
broker to fulfill all obligations to competing prin
cipals, it should not be undertaken.  

Whether the broker is a buyer representa
tive, a seller representative or an intermediary, 
prompt written disclosure to all involved parties 
is necessary.

Common Law 
Disclosure Duties 

According to common law, the broker has a fidu
ciary duty to the principal, meaning an obligation to 
act with honesty and loyalty in the principal's best 
interest. In addition, the broker owes the principal 
full disclosure of information, diligence (earnest and 
persistent effort) and accountability.  

Texas law requires the following information to be 
disclosed: title defects, financial ability of a proposed 
purchaser, who the broker represents and who will 
pay his or her commission, increases in value of 
principal's property being sold, all offers to purchase 
the principal's property and the broker acting in his 
or her own interest.  

Texas law requires that if a broker knows infor
mation material to a transaction, the broker must 
disclose that information to his or her principal.  
Texas courts have been harsh on brokers withhold
ing significant information that would have affected 
their principals' decisions in a transaction.  

Breach of any of these duties may give the princi
pal a cause of action for damages, the right to rescind 
pending contracts, the right to return property 
wrongfully acquired by the broker, restitution of 
profits made by the broker (including commissions), 
and, potentially, exemplary (punitive) damages.  

Statutory Disclosure 
Duties 
Deceptive Trade Practices-Consumer 
Protection Act 

Brokers violate the Deceptive Trade Practices
Consumer Protection Act (DTPA) by failing to 
disclose information of which they have actual 
knowledge to their principals or by affirmative mis
representations, regardless of whether the brokers 
had actual knowledge that these representations 
were false or incorrect. Specifically, the DTPA pro
hibits brokers from representing: 

. goods or services as having characteristics
uses-benefits they do not; 

* goods or services as being of a particular stan
dard, quality or grade they are not;
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* that an agreement confers rights, remedies or 
obligations it does not; 

. that salespersons, representatives or agents 
have authority to negotiate the final terms of 
a transaction they do not; 

" that a guarantee or warranty confers rights or 
remedies it does not; and 

" that work or services have been performed 
when they have not.  

he act also prohibits brokers from failing to dis
close information concerning goods or services 
that was known at the time of the transaction, 

if the failure to disclose was intended to induce 
consumers into a transaction they would not have 
entered had the information been disclosed.  

A party to a real estate transaction may sue the 
broker for violation of the DTPA. The DTPA now 
applies only to real estate 
transactions of $500,000
and less or transactions T 
relating to the principal's 
homestead. In transactions 
between $100,000 and obligated 
$500,000, the DTPA can 
be waived if the contract is 
negotiated by independent honesty a 
legal counsel and does not 
involve a homestead. in the p Brokers also may be liable 
for "an unconscionable ac
tion or course of action." best ir 
Real Estate Fraud Act 

The Real Estate Fraud Act provides similar 
protections to those found in the DTPA but applies 
to all real estate transactions, regardless of dollar 
amount. Plaintiffs may recover actual and exem
plary damages as well as legal fees and costs. Real 
estate fraud is the false representation of a past or 
existing material fact, made to induce a person to 
enter into a contract, and relied on. Real estate fraud 
also can be a false promise to do an act that is mate
rial, not intended to be fulfilled, made to induce a 
person to enter into a contract and relied on.  

If a broker benefits from a fraud committed by 
another, that broker is liable only if he or she was 
actually aware of the fraud and failed to disclose it 
to the principal.

Texas Real Estate 
License Act 
and TREC Rules 

The Texas Real Estate License Act mandates 
suspension or revocation of license and civil or 
criminal liability if a broker fails to: 

" disclose to a potential purchaser any latent 
structural defect or any other defect known 
to the broker. Latent structural defects are 
those that a reasonable and prudent purchas
er would consider significant in making the 
decision to purchase.  

" disclose to all parties what party he or she 
represents.

to act with 
nd loyalty 
rincipal'S 
interest.

* disclose to all parties 
that he or she (the 
broker) is receiving 
compensation from 
more than one party.  

* disclose a definite 
termination date in a 
listing agreement.  

- disclose to principals) 
their acceptance, 
receipt or charge of an 
undisclosed commis
sion, rebate or direct 
profit on expendi-

tures made for the principal(s).  

* disclose that he or she is a principal in a 
transaction.  

* provide copies of any document in a real 
estate transaction to the person who signed 
that document.  

* advise a purchaser in writing before clos
ing a transaction that the purchaser should 
have an attorney review title or obtain a title 
policy.  

The act also requires a broker to: 
. make oral or written disclosure of who the 

broker represents at the time of first contact 
with another party to the transaction (or that 
party's broker).  

* make the written broker disclosure state
ment at the first face-to-face meeting with 
another party to the transaction unless that 
party is represented by a broker. "Face-to
face meeting" is considered more than a 
casual interaction and requires "substantive 
discussion" of the transaction. Open houses 
are excluded, and disclosure is not required 
after a contract has been signed.
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. correct any third-party misrepresentation and 
disclose any material fact of which they have 
knowledge to their principal.  

" advise the purchaser to have an attorney 
review title or obtain title insurance. Failure 
to do so prevents collection of a commission 
on the transaction.  

TREC rules mandate the same high standards 
for brokers as are described in the common law 
and statutes. That is, brokers owe their clients the 
highest fiduciary obligation, must convey to clients 
all information that might affect decisions related 
to transactions and must put clients' best interests 
ahead of their own when negotiating transactions.  
TREC rules also prohibit brokers from undertaking 
a service or handling a transaction for which they 
lack needed knowledge or expertise.  

Brokers violating these rules may face suspen
sion or termination of their licenses and adminis
trative fines of up to $1,000.  

Intermediary Disclosure 
Intermediaries may not disclose the following: 

. that the seller will accept a price less than the 
asking price, unless authorized in writing to 
do so by the seller; 

. that the buyer will pay a price greater than the 
price submitted in a written offer, unless 
authorized in writing to 
do so by the buyer; or Writte.  

* confidential information W t 
or any information that 

a party specifically in- best 
structs the broker not 
to disclose, unless au
thorized in writing to itt 
disclose the informa
tion, or required to do docv 
so by the Texas Real 
Estate License Act or 
a court order or if the evic 
information materially 
relates to the condition 
of the property. is 

T he intermediary has duty to treat all parties honestly and may 

not favor one party over the other or provide 
advice or opinions. If the intermediary's principal 
desires advice or opinions, the intermediary must 
refer the principal to another professional, such as 
an attorney, accountant or lender. Intermediaries 
may provide factual information in response to 
questions.  

When intermediary status is approved by the 
parties after disclosure, the broker may designate 
employees to represent the respective parties and 
carry out their instructions, provided the parties

Li 
I

are given written notice of those appointments. The 

appointed employees must comply with nondisclo
sure requirements but may provide opinions and 
advice to the party to whom they are appointed and 
are not subject to the statutory intermediary's duty 
to not favor one party over the other.  

NAR Code of Ethics and 
Standards of Practice 
The National Association of Realtors'@ Code of 

Ethics and Standards of Practice requires Realtors to 
disclose: 

" all offers and counteroffers until a deal is con
summated unless they get a written waiver; 

" all pertinent facts relating to a property or 
transaction; 

* when entering into contracts to represent par
ties, the potential to act as an intermediary or 
as a dual agent; 

" when legal counsel is necessary (Realtors@ may 
not engage in the unauthorized practice of law); 

* the existence of dual or variable rate commis
sion arrangements; 

. their ownership or interest in property, in 
writing, when 
selling that prop

Jlisclosure is erty; and 
any benefits or 

because fees, other than 
real estate referral 
fees, they might 

covides receive when rec
ommending real 
estate products or 

m ent y services.  
All information 

enCe of relating to the nego
tiations, property and 
parties involved in a 

losure. real estate transaction 
should be disclosed to 

the principal, unless it is inconsequential. Written 
disclosure is best because it provides documentary 
evidence of disclosure. Brokers should create and 
retain records of significant verbal disclosures. Com
plete files of transactions should be kept for at least 
four years after a transaction has been closed. 4 

Wilson (rwilson@wcglaw.net) is a board certified commercial 
real estate attorney with Wilson, Cribbs & Goren of Houston.
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hallenged to build the Ultimate 
Family Home, where does a builder 
begin' In the months leading up 

to the 2004 International Builders Show, 
Pardee Homes faced that dilemma. The 
hose they unveiled at the show was the re
stilt of many ideas taken irom focus groups 
w-th parents and childrer- aged eight to 16.  

One child, Aaron, envisioned a house 
with a spare room for guests and a stair
way leading to a submarine base. Sara 
wanted a secret room that her parents 
don't know about and an underground 
pathway to the back yard.  

"From their responses, it's clear that 
families today are looking for a much 
different home than they were even five 
years ago," says Joyce Mason, Pardee 
v-ze president for marketing. "Today's 
buyers are more discriminating, looking 
for ways to balance the need for family

interaction and individual pursuit Clear
ly they want, and need, a home that will 
help them organize what's become a very 
hectic, sometimes chaotic, lifestyle." 

Respondents said they want a home 
that is "fun" to help offset the stress of 
work and school. They want a one-of
a-kind house with character. And they 
want it to be practical - where rooms 
serve dual purposes. They want it 
computer-ready and with low operating 
costs. Their dream haime changes as the 
family grows and matures.  

While not every focus group idea made 
it into the finished 5,300-square-foot 
home, Aaron's guest suite and a version 
of Sara's hideaway are there. Architects 
from Bassenian/Lagcni Architects say 
they got the best ideas from the children, 
probably because they tend to think 
more outside the residential box.

TIERRA GRANDE
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By David S. Jones

MANY AMENITIES in this showcase home were 
suggested by focus group participants. The pool comes 
complete with a waterslide through faux rock formations.  
A large central gathering area includes :he kitchen, 
homework-home management area w;:h Internet access 
(below), informal dining area (bottom) and media room 
(bottom left).  
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The home has four bedrooms, 5'2 
baths and a three-bay garage. Built on a 
half-acre lot, the home features products 
from some 35 national sponsors.  

"Around every corner, inside and out, 
we've created a home that addresses how 
families live, work, play, rest and enter
tain," says Boyce Thompson, editorial 
director for Builder magazine, one of the 
home's media sponsors.  

his year's Ultimate Family Home 
is a tri-level, Spanish-style dwell
ng built in a Las Vegas master

planned community. It has a main-level 
guest suite with an adjacent office-study 
that can be converted to a master suite 
so adults can age in place when it is 
no longer practical to use the upstairs 
master suite.  

Kim (13 to 16-year-olds) asked for "a 
computer room so I can go online and 
chat with friends." It's there; a home 
management center adjacent to the 
kitchen provides a dedicated space for 
homework and family Internet access 
within sight and earshot of adults, as 
well as energy-use monitoring and fam
ily scheduling technology.  

One of the three brys in the garage 
is air-conditioned and outfitted as a 
workshop; it can be closed off by sliding 
glass partitions. Dan (eight to 12-year
olds) asked for a "TV in the garage." The 
family garage workshop center has both 
a sound system and a plasma television.  

The Ultimate Family Home has sev
eral spaces for family time and private 
pursuits. A third-story loft has a plasma 
TV, nostalgic board games and the latest 
interactive video entertainment. It's a
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FROM ITS ELEGANT ARCH WINDOWS to the open-air poolside pavilion (center) to 
the air-conditioned garage workshop with sound system and plasma TV (right), the 
ultimate family home was designed to accommodate the modern family's high-energy, 
technology-driven 1estyle.

space designed hr sleepovers, game night 
or quiet time alone. There is a 1,030
square-foot gathering area encompassing 
the kitchen, an adjacent k-d's kitchen 
area, family media room, eating nook and 
the management center mentioned earlier.  

here's also an open-air pavilion 
and fantasy pool area, complete 
with plasma-screen television 

and outdoor kitchen facilities. Mindy (13 
to 16-year-olds asked for "an open space 
to hang out with friends," and designers 
listened. And who knows? Mom and dad 
might occasionally get to use the covered 
outdoor entertainment space as well.  

The ideal home includes a "beverage 
center" set into the kitchen island that 
provides quick and convenient kid-level 
access to refreshments. There is even a 
microwave oven accessible to children.  

Jay (parent group) envisioned "an area 
where kids can drop off their things." 
He got it. A locker room - also referred 
to as the mud room - is just inside the 
garage and has individual cubbyholes for 
outdoor gear and a family message board.

Thanks to Kelsi (eight to 12-year-olds), 
who asked for a "special place just for 
our dog," the locker room has a recessed 
place in one wall for "Spot." 

This is a house a technogeek would 
love. It's wired for every conceivable 
technology homeowners desire. At the 
front door, a web-enabled touch screen 
keypad controls lights, garage doors 
and security. Each family member has a 
separate profile and pin, and there is an 
integrated home theater-music system.  

A backyard tree house was identified 
as a priority by kids in the focus group.  
Colton (eight to 12-year-olds) asked for 
"a clubhouse in a tree." His request was 
granted, although Pardee Homes had tc 
plant a large palm tree and hassle with 
the city over a separate building permit 
for the "jungle" tree house.  

From the tree house, kids can take a 
water slide through faux rock formations 
into the pool. The design also fits the 
dream of focus group parent Kathryn, 
who envisioned a "backyard that lives 
like a playroom."

16
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When price is no object, it's a lot easier 
to design the ultimate house. That's one 
reason this home features the ultimate 
in energy efficiency. Photovoltaic cells 
generate enough electricity to serve the 
home's needs and have energy to spare.  
The solar power alone added $50,000 
to the home's price. The home also has 
energy-saving appliances, airtight duct 
work, energy efficient windows and deep 
eaves. Utilities for this house cost $5,000 
a year less than a comparable conven
tional home.  

urplus electricity generated by the 
home can be "sold back" to the 
local utility in the form of en

ergy credits the homeowner can use, if 
needed. On most sunny days, the electric 
meter may actually run backwards.  

The home is part of a Zero Energy 
Home pilot program sponsored by the 
Department of Energy and includes 
many other environmentally friendly 
features. It has fluorescent lighting 
throughout, low-voltage halogen accent 
lighting, a solar water heater with tank
less water heater backup, formaldehyde-



free insulation and maximum thermal 
insulation.  

Other notable features include a radi
ant roof barrier, reflective roof tile color, 
wood from managed forests, decks from 
recycled wood and plastic, high-effi
ciency heating and cooling, an electronic 
air filter, drought-tolerant landscaping, 
artificial turf in lieu of natural grass 
(remember this is Las Vegas), carpet made 
from recycled soft drink bottles and flow
restricted bath fixtures.  

So what's the asking price for the Ulti
mate Family Home? At the time this was 
written, Pardee Homes had not yet placed 
a price on it, but reporters were told that 
$3 million in materials had gone into it.  

For a more complete look at the 2004 
Ultimate Family Home get a copy of the 
January issue of Builder magazine. More 
information, including floor plans, is 
on the Pardee Home's website at www.  
pardeehomes.com. 4 
Jones (djones@recenter.tamu.edu) is communica
tions director with the Real Estate Center at Texas 

A&M University.
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What Kind of Home Does Today's Family Want?

miis years Ultimate Family Home embraces the wants, needs 
and fantasies of today's homebuyer. While most Texas real 
estate agents do not sell many $3 million homes, they do show 

many homes tiat inriude some of the same feEtures. Knowing what 
consumers want is te key to a sale - in any price range.  

When showing a home, remember what today's family longs for: 
. a home that's distinctive, 
" functionEl rooms, 
" state-cf-the-art technology that provides fun or automates daily 

needs, 
" master bedroom retreat, 
" kiC's hideaway, 
* study, 
" guest suite, 
" downstairs master suite or a place that can be converted to one, 
* lots of ba:hroons, 
. hone management center near kitchen, 
" formal dining room, 
* private retreats, 
* areas for entertaining 
" farnily-media room, 
" three-Lay garage with workshop, 
* locker or mud room, 
" outdoor recreation areas and 
" all manner of energy-efficient devices and design.
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Many retirees are feeling a pinch financially because the fixed-income assets they rely 
on are producing less income than anticipated while routine expenses, particularly 
health care, are rising. Reverse mortgages allow older homeowners to tap into 
accumulated equity for additional income. Borrowers generally use the proceeds of a 
reverse mortgage to pay off debt or purchase something to enhance their lifestyle, 
such as a recreational vehicle.  Today s reverse mortgage evolved from the reverse annu- In 1997. the Texas constitution was amended to allow both 
ity mnortgage (RAM that emerged during the "creative home equity loans and reverse mortgages. The legislation 
financing"1 era of tha early 1980s. When reverse mortgages included a long list of consumer safeguards for each of these 

were created, they could not be offered in Texas. According to loan types. However, some of the language in the provisions 
tie state constitution, w- th a few exceptions, a loan secured by made the Texas version of the reverse mortgage so different 
a homestead was not a valid lien if the amount of indebtedness from those offered in other states that the Federal Housing 
increased during the term of the loan. Administration refused to insure them, and Fannie Mae would 
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not purchase them. Consequently, few reverse mortgages were 
written in -he state until the constitution was amended in 
1999 to remove the problem language.  

In the 12 months ending Sept. 30, 2003, the volume of feder
ally insured FHA reverse mortgages rose 39 percent from the 
previous year, which was 68 percent higher than the year before.  

How They Work 
A reverse mortgage is the opposite of a regular, or "forward," 

mortgage. Ordinarily, a borrower gets a mortgage to buy or 
refinance a property. The lender advances funds to the seller at 
closing, and the borrower pays the accrued interest on the bor
rowec amcunt at the beginning of each month. Most mortgage 
loans are amortizing, so each payment includes repayment of 
some cf the principal, causing the accrued interest to decrease 
over time At the end of the loan term, the entire principal has 
been repaid.  

APRIL 2004

With a reverse mortgage, the borrower either receives the 
proceeds as a lump sum paymen: at closing or arranges equal 
monthly payments over the loan term. With each disburse
ment and accrued interest, the prncipal balance of the loan 
increases. The borrower makes no payments during the loan 
term and, in :act. may pay all origination expenses from 
loan proceeds. So the reverse mortgage is a mirror image of a 
forward mortgage: the borrower receives - rather than makes 
- monthly payments, and the debt increases rather than 
decreases over the term. Because these loans are particularly 
appealing to older homeowners who have substantial equity in 
their homes, a reverse mortgage might be defined as "the bank 
pays and granny stays." 

The term cf a reverse mortgage is indefinite. The loan 
comes due when the borrower no longer needs the home as 
a residence. In most cases, this is when the -Dorrower dies, 
chooses to move or enters a health care facility on more than 
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a temporary basis. ' '- % '; " % 

The loan is fully re- 200,000 508 568 65( 

paid when the bor

rower sells the home.  
It is a nonrecourse 
loan, meaning that the lender may take the property pledged as 
collateral to satisfy a debt but may not take any other assets, 
no matter how large the loan balance becomes.  

borrower cannot be foreclosed upon for missing a 
payment, as there are no payments, per se. However, 
it is possible to default on a reverse mortgage contract 

and consequently precipitate the sale of the home. This could 
occur if the borrower commits fraud related to the loan (by 
providing false information to get the loan, for example), fails 
to keep the home in good repair, fails to pay taxes assessed 
against the home, fails to insure the home or creates a lien 
with higher priority than the reverse mortgage (by failing to 
pay a repairman who then creates a vendor's lien, for example).  
In any of these cases, the loan would become due immediately.  
The homeowner has the option to repay the balance of the loan 
or let the lender sell the home to satisfy the debt.  

Strangely enough, a reverse mortgage can be used to buy a 
home. Fannie Mae's HomeKeeper for Purchase program allows 
a person over the age of 62 to purchase a home financed with a 
reverse mortgage. The purchase may require a substantial cash 
down payment, but there are no monthly mortgage payments 
for as long as the homeowner remains in the house. Check 
lenders or housing counselors to see if this product is available 
in your area.

Texas Reverse 
Mortgage Specifics

'' '>"" ' "" ' ' "''""E The conditions 
256 (207) 420(256) 637 (420) that trigger accel

eration and repay
ment of the loan 
must be disclosed 

to the borrower in writing. Borrowers must receive counseling 
on the conditions and the appropriateness of the loan to their 
needs and situations.  

Loan proceeds may be distributed in several ways. A lump 
sum payment may be made at closing, or the borrower may 
receive payments at regular intervals, such as monthly.  

Payments may be reduced at the request of the borrower but 
must not be discretionary; that is, a reverse mortgage cannot 
take the form of a line of credit. Reverse mortgage lines of 
credit are available in other states, but the Texas constitution 
prevents their use here. The lender is allowed to make special 
advances of funds needed to pay any expense that, if left un
paid, would jeopardize the loan, or to pay off any lien that has 
higher priority than the reverse mortgage.  

The law expressly prohibits lenders from reducing payment 
amounts in response to an increase in the interest rate applied 
to the loan.  

ost restrictions placed on home equity loans (such 
as the 80 percent limit on loan-to-value ratio and 3 
percent limit on closing costs) do not apply to reverse 

mortgages. However, reverse mortgages must comply with 
federal law governing residential mortgages in general.  

If there is a mortgage on the home, it can be retired from the 
proceeds of the reverse 
mortgage, even if the 
debt is considered a
home equity loan.

All property owners 1 ne i com e )TO)LaeW 0y a FHA Versus 
and their spouses must Fannie Mae 
consent to the mortgage. reverse mortgage could mean Alee mae 
Texas law requires all All reverse mortgages 
owners and their spous- " diffe n are originated by private 

es to be 62 or older. The t di f enc e een a lenders. Two types of 

original threshold age of loans are available in 
55 was changed to com- comfortable existence and Texas. The Home Equity 

ply with FHA and Fannie Conversion Mortgage 

Mae requirements. bare (HECM) is funded by pri

Reverse mortgages can vate lenders but insured 

be secured by either urban by the Federal Housing 

or rural homestead proper- Administration (FHA).  
ty. The amount of proceeds The FHA insures that the 

available is based on the borrower's age and the value of their lender will be able to recover the full amount of principal and 

equity. Credit rating and intended use of the proceeds do not interest when the loan is terminated, and that the borrower 

matter. will receive the contracted loan proceeds no matter what be

All payments are considered loan proceeds, not income, and comes of the lender. The borrower pays an insurance premium 

therefore are not taxable. out of loan proceeds.  
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he second loan program is Fannie Mae's HomeKeeper 
program. Fannie Mae buys conforming reverse mortgages 
from originating lenders. These loans carry an origination 

fee and monthly servicing fee, both paid from loan proceeds.  
In almost all cases, the FHA-insured HECM provides a 

larger monthly income than a Fannie Mae loan. Fannie Mae 
reduces the amount that can be borrowed if there is more 
than one homeowner. How much can a homeowner borrow? 
The amount varies by the borrower's age and the value of the 
home (see table). Older borrowers and those who are single get 
a higher amount because they are expected to keep the loan a 
shorter time.  

Considering the difference in income, why would someone 
choose the Fannie Mae option? The FHA reverse mortgage 
amount is restricted by federal law, just as FHA forward 
mortgages are. The amount is generally lower than the limit 
on loans Fannie Mae can buy. So someone with an expensive 
home may receive a larger benefit with the Fannie Mae loan, 
which also can be applied to new homes and condominiums, 
unlike the FHA loan.  

Another major difference in the loan programs is the way the 
interest rate is adjusted. There are no "fixed-rate" options. All 
reverse mortgages carry adjustable interest rates. With HECMs, 
the borrower may choose between annual and monthly rate 

For More Inf ormat 
FHA 
www.hud.gov/buying/rvrsmort.cfm 

Fannie Mae 
www.fanniemae.com/global/pdf/homebuyers/moneyfrornh 

National Reverse Mortgage Lenders Association 
www. reversemortgage.org 

AARP 
www.aarp.org/Articles/a2 003-04-07-homemademoney. htm 
www.aarp.org/Articles/a2003-03-21 -whatarecosts.html 

To find a local reverse mortgage counselor 
AARP Counseling Reference Line at 1-202-434-6082 

For lenders that offer reverse mortgages in Texas 
www.reversemortgage.org/Lenders/ 020Lists/States/texas.ht 

For FHA-approved lenders 
www. h ud.gov/ I/code/l pIcrit. html

adjustments. In either case, the interest rate is adjusted ac
cording to the current rate on one-year Treasury yields plus 1.5 
percent for monthly adjustments and 2.1 percent for annual 
adjustment. HomeKeeper loans are pegged to certificate of de
posit rates plus a margin of 3.4 percent. These particulars will 
not matter much to borrowers unless they want to pay off the 
loan and redeem the home in the future.  

Special Considerations 
While to many, getting a reverse mortgage may seem a "no 

brainer," serious consideration should go into the decision.  
The income provided by a reverse mortgage is not enough for 
most retirees to live on, but it could mean the difference be
tween a comfortable existence and bare subsistence.  

ho should consider getting a reverse mortgage? Any
one who plans on living in their present home for as 
long as they can. Those who have plans to move to 

another part of the country or believe they may need to enter 
a health-care facility in the next several years may not want to 
tie up their home in a reverse loan agreement. Because the line 
of credit option for reverse mortgages is not available in Texas, 
anyone who thinks they will need access to large amounts of 
money in the future may want to delay applying for a reverse 
mortgage until the need is imminent.  

Some people are reluctant to consider a 
reverse mortgage because they wish to leave 
their home to their heirs. This is possible o n with a reverse mortgage, but the amount of 
equity bequeathed is reduced. The heirs have 
the option to pay off the reverse mortgage 
(possibly with a new forward mortgage) and 
keep the home or receive whatever proceeds 
are left from the sale of the home after the 

me.pdf reverse loan is repaid. This may be a problem 
if the heirs are living in the home or plan to 
live in the home and are counting on inherit
ing it debt-free.  

Anyone contemplating a reverse mortgage 
should seek advice from the professional who 

ii handles their estate planning and other finan
cial matters. This type of financial decision 
should be coordinated with the homeowner's 
overall financial plan. Those who do not have 
access to such professionals should consult 
with a local housing counselor, possibly in 
conjunction with the counseling required to 

n apply for the loan. 4 

Dr. Harris (jharris@cgsb.tamu.edu) is a research 
economist with the Real Estate Center at Texas A&M 
University.
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conomic analysis usually is 
based on the assumption tha 
individuals interacting in a 
market do so to maximize 
their welfare. In other words,
they are expected to make 

decisions that promise the highest mon
etary return.  

However, human beings often select 
alternatives based on personal values 
rather than income. They may choose a 
more pleasurable course, for example, or 
one less fraught with risk. In a profes
sion in which the primary incentive is 
monetary gain, these values complicate 
decision-making for managers and 
clients alike. To 
better understand .1 
how, several re- H ighly m o 
searchers looked 
at agent compen- do not 
sation and how 
it affects agent 
behavior. choose all 

One of the 
basic decisions Comye 
agents make re
garding income 
and incentives is the method by which 
they are compensated. Individual agents 
may receive the entire commission from 
a sale and nothing more, or some portion 
of the commission with supplemental 
salary.  

Companies that exclusively use the 
all-commission structure promote the 
idea that they have the most skilled 
agents and, therefore, are more effec
tive in selling their clients' properties.  
This implies that housing markets are 
somewhat inefficient because an effi
cient market would not produce a price 
premium simply for a strong marketing 
effort (although it could be argued that 
a less-skilled agent might fail to get the 
full market value for a property).  

Leonard Zumpano (University of Ala
bama), Randy Anderson (City University 
of New York) and Ken Johnson (Auburn 
University Montgomery) used statistical 
methods to study how agent character
istics determine what type of compensa
tion package they choose. They applied a 
statistical model to explain the prob
ability that an agent would have a 100

vated agents salary split. In 
other words, 

Cessarily agents who felt 
comfortable 
going for maxi

ommission mum income 
chose all-com

sation. mission, while 
those who 
placed more 

value on a pleasant work environment 
chose the split plan.  

Number of hours worked was not an 
important determinant of compensation 
choice. The authors interpreted this as 
indicating that highly motivated agents 
do not necessarily choose all-commis
sion compensation. Consequently, offer
ing a larger commission split may not 
elicit greater effort and production.  

11-commission agents tended to 
earn more while working fewer 
hours. This could be the result 

of greater specialization in an area or 
property type or in handling one side of 
the transaction.  

If income is not the overriding concern 
when negotiating with their firms, will 
agents respond to direct incentives, such 
as a bonus for selling a particular home? 
According to research conducted by Ken 
Johnson, Randy Anderson and Justin 
Benefield (University of Alabama), the 
answer is no.  

A seller offering a bonus commission 
expects to sell the home for more than 

(see MONEY pg. 24)

Spotlig ht 
By Jack C. Harris
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t

percent commission arrangement as op
posed to a split-commission agreement 
with the broker-owner. Data on agents 
come from the 2001 Membership Survey 
of the National Association of Realtors@.  

As expected, the more productive the 
agent, the more likely he or she was to 
have an all-commission package. Those 
with higher income from all sources 
were more likely to be all-commission 
agents. High income tends to soften the 
risk inherent in a strictly commission 
arrangement.  

Job satisfaction, as measured by how 
long the agent had worked for the same 
firm, tended to correlate with the more 

traditional 
. commission-

t 

ne 

-C 
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o one expects to walk into 
a store and get candid 
opinions about merchan
dise quality from the store's 
salespeople. Yet homebuy
ers often rely on the advice 

of a real estate agent employed to repre
sent the seller.  

Most agents do not act as buyer agents, 
exclusively. When an agent is contracted 
to represent a buyer and that buyer 
expresses interest in a property listed by 
the agent's firm, a potential conflict of 
interest is set up. An agent who brokers 
a transaction of this type is guilty of dual 
agency - swearing loyalty to both sides 
in the negotiation.  

The industry has developed ways to 
mitigate the problems of dual agency.  
The agent may disclose the situation, so 
as to put both seller and buyer on guard 
against revealing any compromising in
formation (although they already may
have revealed 
some such in
formation). The 
agent may find 
another agent 
within the firm 
to take over rep
resentation of 
the buyer. Or 
the agent may 
complete the 
transaction as 
a neutral inter
mediary.

Do any of these maneuvers really 
nullify the problems of dual agency? 
Based on evaluation of these techniques, 

on A g ncy Professor Bruce Lindeman (University of 

The annual meeting of the American Real Estate 
Society is an opportunity to explore research 
findings in the field of real estate brokerage. The 
2003 conference in Monterey, California, held 
insights into the extent to which money motivates 
real estate professionals, and problems related to 
dual agency.  
ATRIL 2004

Arkansas at Little Rock) does not think 
so.  

Disclosed dual agency. In theory, 
disclosure should prevent both the buyer 
and seller from divulging information 
to the agent that they would not want 
to share with the other party. However, 
according to Lindeman, this arrangement 
renders the agent unable to fulfill the fi
duciary duties required to be an effective 
agent. The agent cannot advise either 
side for fear of harming the negotiating 
position of the opposing side.  

Designated agency. In this case, the 
buyer agent picks another agent to 
represent the buyer for that transaction 
only. Lindeman points out that the list
ing agent already may have confidential 
information about the buyer gained dur
ing their previous relationship. Can the 
agent somehow "forget" this informa
tion during subsequent negotiations? 
Although this arrangement is the most 

widely used, it
is little im
provement over 
disclosed dual 
agency.  

Transaction 
brokerage.  
Here, the agent 
handles the 
transaction 
without repre
senting either 
side. This is no 
different from

dual agency with disclosure. Each side 
gives up its right to representation.  

Dual agency may be potentially harm
ful, but is there any evidence of actual 
damage to either party? Richard Evans 
and Phillip Kolbe (University of Mem
phis) used a repeat-sale price index to 
measure the impact of various agency 
relationships on sales prices. A repeat
sale price index measures the trend in 
property values over time. If a lot of 
sales data are available, it is one of the 
best ways to get a true indicator of 
appreciation.  

The analysis was applied to multiple 
listing sales for an unidentified metro
politan area from 1997 through early 

(see DUAL AGENCY pg. 24) 
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Although dual agency 
might appear to be 

a hazard for buyers, 
studies suggest that the 

seller is most hurt.



(MONEY from pg. 22) 

market value, thus recouping the bonus, 
or shorten the time the house is on the 
market. But researchers' analysis of sales 
in Montgomery, Alabama, during 1998 
indicates that homes sold under a bonus 
commission actually sold for less than 
market value and required more market
ing time than homes sold without the 
bonus.  W ith all market-value-related 

factors accounted for, proper
ties listed with a bonus to the 

selling agent sold for a discount of 3.6 
percent to the market. A separate analy
sis of the same data shows that homes 
listed with a sales bonus required an 
average of 35 additional days to sell.  

Such counterintuitive results make 
more sense in light of market pricing 
theory. Sellers can adopt one of two

(DUAL AGENCY from pg. 23) 

2003. The authors identified sales for 
which the same agent was used by both 

buyer and seller (dual agency) as well 

as sales in which the buyer used the 

same agent to sell the home at a later 

date. If the buyers and subsequent sell

ers of the homes paid market prices, 
the homes' appreciation should have 

matched the overall market. Any disad

vantageous (or favorable) effects would 

have resulted in a lower (or higher) rate 

of appreciation.  
Evans and Kolbe found that homes 

bought under dual agency or sold with

out exclusive representation achieve 

lower price gains than the market trend.  

They interpret this to mean that these 

buyers paid too much for the homes, sold 

for too little or both.  
Buyers who use the same selling agent 

to later sell the house experience higher 
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strategies. A "pricing" strategy requires 
the property to be put on the market 
with a below-market price to attract buy
ers and minimize time on the market.  
Alternatively, a seller may adopt an 
"exposure" strategy by overpricing the 
property and using more aggressive sales 
methods, such as offering a bonus to the 
agent who provides a buyer willing to 
pay the target price.  

A pricing-strategy seller might not 
need to list the property for less than 
market value, but might be more ac
commodating in negotiations. On the 
other hand, the exposure-strategy seller 
depends on buyers being relatively un
informed regarding market prices and 
thereby susceptible to a more aggres
sive sales effort. The finding that such a 
strategy actually resulted in lower prices

gains. The authors speculate that buyers 
tend to return to an agent who got them 
a good deal when they purchased. Also, 
agents who are familiar with the home 
may be better able to sell it later.  

upport for these conclusions exists 
in a recently published study by 
Joachim Zietz of Middle Tennes

see State University and Bobby New
some of Mountain Heritage Mortgage, 
Inc. Sales data from the Orem-Provo, 
Utah, region compiled during 1999 and 
2000, were used in a statistical model 
to isolate how the type of agency 
representation affected sales price.  
The effect, they found, was not signifi
cant for very small or large properties.  
But buyers of small- to medium-sized 
properties not using a buyer representa
tive paid a slightly higher price (around 
2 percent). The authors point out that

indicates that most buyers were aware 
of what the home was worth and were 
ignoring the listing or submitting much 
lower offers. This may also indicate that 
agents felt that they could not persuade 
buyers to pay above-market prices 
despite the additional incentive of the 
bonus.  

The finding that bonus sales required 
more time to sell is consistent with 
exposure-pricing strategy theory. By at
tempting to get above-market price, the 
seller necessarily accepts the prospect of 
a longer marketing time. The demand 
for such listings is diminished by the 
loss of those buyers who recognize it as 
overpriced. The seller is left with buyers 
with little market knowledge or buy
ers uniquely attracted to the specific 
property. 4

buyers in this market segment tend to 
be first-time, inexperienced buyers who 
benefit significantly by having a buyer 
representative.  

Buyers paid 3.7 percent less when the 
buyer's representative and the seller's 
representative come from the same firm.  
Although dual agency might appear to 
be a hazard for buyers, this study and the 
one by Evans and Kolbe suggest that the 
seller is most hurt.  

These studies show that markets are 
more complicated than expected. What 
seems obvious often is not borne out 
by actual results. However, there usu
ally is a plausible explanation for the 
anomalies. 4 

Dr. Harris (jharris@cgsb.tamu.edu) is a research 

economist with the Real Estate Center at Texas 

A&M University.
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hen a married taxpayer trans
fers property to his or her 
spouse, no gain or loss is recog

nized for tax purposes. This nontaxable 
result occurs regardless of whether the 
transfer is made through gift, sale or oth
erwise - even if the transfer is prompted 
by a divorce. The transferor's tax basis 
in the transferred property becomes the 
tax basis of the transferee spouse (or 
ex-spouse), and the transferee becomes 
responsible for paying tax if the property 
is later sold at a gain.  

For example, in year 1, Harry purchases 
raw land for $700,000. In year 10, Harry 
marries Wendy, at which time the land is 
worth $1.2 million. Harry arranges for 
a new deed to be created for the 
property, naming himself and 

Wendy as joint owners. Even B 
though the land has appreciated 
in value since purchase, no gain 
is recognized on the "transfer" 
of one-half of the land to Wendy.  
Wendy's basis in her one-half in
terest is $350,000 (one-half of the 
original $700,000 cost).  

The same nonrecognition rule applies 
when property is transferred between 
spouses in conjunction with a divorce, as 
long as the transfer is made within one 
year after the divorce. The one-year time 
limit is extended to six years if the trans
fer is the result of a divorce or separation 
document.  

Continuing the example from above, 
assume Harry and Wendy divorce in 
year 12, when the land is worth $1.3 
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million. In connection with the divorce, 
Harry transfers his 50 percent inte rest 
in the land to Wendy. No gain or loss is 
recognized. Wendy now owns the entire 
property, which has a $700,000 tax basis.  

The same nontax result for Harry 
would occur if he and Wendy transfer 
their interests in the land to a crecitor 
of Wendy's (such as a savings and loan 
institution) to which Wendy owed $1.3 
million. Harry does not recognize gain.  
Wendy, however, recognizes the entire 
gain, which is $600,000 ($1.3 million fair 
market value less $700,000 tax basis).  

A recent U.S. Tax Court case (Cudia 
F. Walker v. Commissioner, TC Memo 
2003-335) illustrated these tax rules 

eware of bad faith tacti( 
n real estate transaction 

related to divorce.  
but with a twist. In this case, Claucia 
Walker misrepresented the facts to her 
accountant and misapplied the tax rules 
in an attempt to make her ex-husband pay 
tax on 50 percent of the gain.  

As part of a divorce agreement, Claudia 
Walker was to receive $500,000 from 
Bert Walker. Bert's divorce attorney 
sent a letter to Claudia's accountant 
asking what the tax consequences 
would be if Bert deeded his interest in 
real property to Claudia to satisfy :he

$500,000 obligation. The let
ter specifically asked whether 
the transfer would be a tax
able event to Bert or if the 
capital gains tax responsibil
ity and the tax basis of the 
real estate would carry over 
to Claudia. The accountant 
correctly replied that Bert's 
tax basis would become 
Claudia's tax basis, and she 
would be responsible for tax 
on the capital gain.  

The property was listed for 
sale in 1997. In August that 
year, a prospective purchaser 
made an offer to buy it, and in 
September, Claudia agreed to 
receive her ex-husband's inter
est in the land in lieu of the 
$500,000 settlement. Bert filed 
a quitclaim deed in October 
transferring the real estate to 
Claudia. When the property 

was sold shortly thereafter, the closing 
statemen- listed Claudia as the only owner.  

The accountant prepared 1997 tax re
turns for both Bert and Claudia. Claudia 
did not g-ve the settlement statement to 
the accountant. Rather, she informed the 
accountant that Bert agreed to be respon
sible for paying tax on half of the capital 
gain. The tax returns were filed based on 
the information Claudia provided.  

n January 2000, Bert gave the accoun
tant the quitclaim deed and related 
documents and fully explained the 

circumstances. The accountant amended 
Bert's tax return and requested a refund 
from the -RS. The IRS disallowed the re
fund claim and sent Claudia a deficiency 

notice to avoid being "whip
sawed" (neither party paying the 

s tax).  
The tax court held that Claudia 

Is was the liable party. Moreover, 
the court assessed a negligence 
penalty against her, stating that 
she intentionally disregarded the 
tax rules and acted in bad faith.  

As this case illustrates, real estate 
transactions related to divorce can be 
complex. Moreover, taxpayers need to 
be mindful of bad faith tactics aimed 
against them. Consultation with a tax 
accountant or tax attorney who is your 
personal advocate is recommended. 4 

Dr. Stern is a research fellow with the Real Estate 
Center at Texas A&M University and a professor 
of accounting in the Kelley School of Business at 
Indiana University.
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By Judon Fambrough

he recent surge in property values 
has rekindled rapid exchange 
of property, better known as 

"flipping." In some cases, eager buy
ers purchase the land sales contract 
from another buyer whose sale has not 
yet closed. While the practice pushes 
land values up, real estate practitioners 
should be aware of legal complications 
inherent to such transactions.  

Restraints on Resale of Property 
Texas law supports the public policy 

preventing unreasonable restraints on 
resale of property. Property is freely 
transferable at any time. Land owner
ship includes the right to sell, mortgage 
or otherwise transfer the property.  
Unreasonable restraints are void and 
unenforceable.  

Unlawful restraints occur most often 
in wills. Say, for example, the deceased 
leaves property to family members and 
forbids its sale to certain individuals or 
for a certain period. Texas courts general
ly disregard this imposition and rule that 
heirs may freely transfer the property to 
anyone at any time.  

Some question whether a right of 
first refusal (sometimes referred to as a 
preferential right to purchase) places an 
unreasonable restraint on transfers and 
thus is void and unenforceable. Two ap
pellate cases ruled the right does violate 
the restraint on transfer. One case was 
decided in 1960 and the other in 1981; 
both involved oil and gas leases.  

26

While Texas case law does not favor re
straints on transfers, federal law indirect
ly imposes restraints. The Department of 
Housing and Urban Development (HUD) 
issued a ruling limiting, to some degree, 
the financing of flipped property.  

Basically, if the seller of a single-fam
ily residence purchased the house within 
the past 90 days, the buyer is ineligible 
for Federal Housing Administration 
(FHA) financing. This also is the case if 
the buyer acquired the property under 
an assignment of a purchase contract (24 
CPR, Section 203.37a). The complete rul
ing can be read at mbaa.org/resident/.  

Exceptions do exist. For example, 
HUD's resale of single-family residences 
classified as real-estate owned properties 
in revitalized areas is exempt.  

Limitations on Assignment 
of Contracts 

s a general rule, Texas views all 
contracts as assignable, just as all 
property is transferable. In fact, 

the definition of an assignment parallels 
the definition of a sale. An assignment 
is a transfer or grant of all the seller's 
rights, title and interest in property or in 
a contract.  

Texas law places some limitations on 
the assignment of sales contracts. For 
example, contracts providing extension 
of credit, such as owner-financed trans
actions, cannot be assigned. The seller's 
dependency on the creditworthiness of a 
particular buyer negates an assignment.

Contracts involving character, skill and 
confidence cannot be assigned.  

And, this exception has an exception.  
Any contract may be made assignable by 
its terms. That is, an otherwise nonas
signable owner-financed sales contract 
becomes assignable if the language in the 
agreement specifies so. This may lead to 
some unintended consequences.  

A 1953 Texas appellate decision 
involved an owner-financed land sales 
contract. The seller presumed it was not 
assignable. However, standardized legal 
language stated the contract "shall be 
binding upon the parties hereto, their 
heirs and assigns and legal representa
tives." The court ruled that the use of 
the word "assigns" indicated an intent to 
make it assignable.  

Language Prohibiting 
Assignment 

This raises an interesting question.  
If a contract can be made assignable 
through its terms, can it likewise be 
made nonassignable? 

Provisions prohibiting assignment 
frequently appear in oil and gas leases.  
Mineral owners forbid the lease from be
ing assigned altogether or to a specific oil 
company. Language prohibiting assign
ments falls into two categories. It may 
prohibit all assignments or permit them 
with the seller's prior consent.  
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Language forbidding all assignments is 
strictly enforced. Any attempt to assign 
the contract renders the assignment 
void, and the underlying contract termi
nates. The person attempting the assign
ment forfeits all rights in the contract.  

Again, Texas recognizes a narrow 
exception that is important to real 
estate practitioners. In Reuben Don
nelly Corp. v. McKinnon, the court held 
that language forbidding an assignment 
was not, in itself, sufficient to prevent 
an assignment. Because the contract 
did not specify the consequences for 
breach, the violation clouded title to the 
land but did not render the assignment 
unenforceable. To avoid this, real estate 
practitioners may recommend that any 
contractual language denying assignments

mineral owner hiring an attorney and 
conducting a check of the deed records 
would more than exceed this amount.  

exas statutes likewise contain a 
narrow exception to the no
assignment provisions. In McAleer 

v. Eastman Kodak Co., Eastman took 
a contract from McLeer containing a 
no-assignment provision. Eastman later 
assigned the contract to one of its newly 
created companies wholly owned by East
man. McLeer sued, contending the assign
ment was null and void, and the contract 
terminated by the breach.  

The appellate court upheld the as
signment based on the definition of 
"merger" in Texas Business Corporation 
Act, Section 5.06. The act stipulates that
when a merger occurs,

In Texas, generally 
speaking, all property is 

transferable and all 
contracts are assignable.  
But take note of these 

exceptions.

be followed with "any attempts to assign 
this contract shall be null and void and 
the contract shall terminate." 

At times, stating the consequences for 
a breach raises another problem (Tra
falgar House Oil and Gas, Inc. v. De 
Hinijosa) that practitioners should avoid.  
In this case, the mineral owner inserted 
a provision in the oil and gas lease stat
ing the lease could be assigned but only 
with the mineral owner's prior consent.  
Any violation called for liquidated dam
ages (damages agreed to in advance as 
just compensation for a breach) in the 
amount of $1,000. As long as such dam
ages are reasonable, the agreement is 
enforceable. Otherwise the courts view 
them as an unenforceable penalty.  

Trafalgar breached the no-assignment 
provision but refused to pay the liqui
dated damages, contending they were not 
reasonably related to the harm. The Tex
as appellate court found to the contrary, 
ruling that the expenses incurred by the 
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"all rights, title 
and interest to 
real estate and 
other property 
shall be allocated 
to and vested in 
the surviving or 
new corporations 
... without any 
transfer or as
signments having 
occurred. " 

Thus, mergers 
between corpo
rations do not 
violate any no
assignment pro
visions according 
to the Business 
and Corporation

Act. This rule prevails even though 
the merged companies enter a formal 
assignment.  

Assignment with Prior Consent What if contract language 

permits assignments but only 
after the other party consents? 

Is this enforceable? 
Apparently so, gauging from statutory 

language in Section 91.005 of the Texas 
Property Code, which provides that, 
"During the term of a lease, the tenant 
may not rent the leasehold to any other 
person without the prior consent of the 
landlord." 

Some tenants have argued that while 
the law prohibits subleasing, it does 
not prevent assignments. An assign
ment, they said, is a transfer of all one's 
interest in property or a contract, while 
subletting is a transfer of anything less.  

However, Texas courts have ruled, 
without exception, that the statutory

prohibition applies to assignments as 
well as subleases, and is by law a part of 
every lease. Landlords need not approve 
an assignment or sublease nor can they 
be held liable for unreasonably failing to 
do so.  

While the statute prohibits assign
ments and subleases, it does not state 
the consequences for a breach. Older 
cases hold that a violation causes auto
matic forfeiture of the lease, allowing 
the landlord to recover possession of the 
premises as well as damages against the 
tenant. In these cases, the sublessee, af
ter the prohibited assignment occurs, is a 
trespasser and has no right of possession.  

More recent cases, though, maintain 
that the contract is rendered voidable, 
not void. The landlord has the option 
of either recognizing the assignment as 
valid or declaring the contract void, re
gaining possession and suing the tenant 
for damages.  

Defining 'Unreasonably' 
ome contracts require prior consent 
but qualify it by stating "consent 
cannot be unreasonably withheld." 

Does this wording clarify or confuse the 
issue? According to the case of Mitchell's 
Inc. v. Nelms, the wording creates ad
ditional problems.  

Mitchell refused to consent to an as
signment. Nelms sued, alleging consent 
had been unreasonably withheld. After 
reviewing decisions from other states, 
the Texas court held that the language 
was enforceable. Mitchell could be 
sued for damages if consent had been 
unreasonably withheld. The court then 
attempted to define the term "unreason
able" based on Texas cases.  

One court equated an unreasonable 
decision to an arbitrary one, or one made 
without fair, solid and substantial cause 
or reason. Another case held that a 
decision is unreasonable when it is made 
with no room for difference of opinion 
among reasonable minds. Other Texas 
courts held that the term conveys the 
same idea as irrational, foolish, unwise, 
absurd, silly, preposterous, senseless or 
stupid.  

Real estate practitioners engaged in 
contracts with a "reasonable" standard 
may suggest inserting definitions or 
guidelines regarding what is "reason
able" to avoid litigation. 4 
Fambrough (judon@recenter.tamu.edu) is a mem
ber of the State Bar of Texas and a lawyer with the 
Real Estate Center at Texas A&M University.
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W cmebuyers in this country are 
quick to complain about how 
complicated and lengthy the 

buying process can be. It is important 
to remember, however, that it could be 
worse and is for homebuyers in even the 
most advanced countries of the world.  
Millions would love to have a system 
that works as smoothly as ours does.  

While most of the so-called G-8 
countries have a well-developed mort
gage finance industry, the mortgages 
they ofter do not protect consumers 
and encourage homeownership. The 
American housing finance system does.  
Most of us take the 30-year, fixed-rate 
mortgage with down payments as low 
as 3 and 4 percent for granted.  

The Homeownership Alliance notes 
that's not the case in the industrial
ized countries of Europe. Unlike the 
United States where 66 percent of all

mortgages are of the 30-year, fixed
rate variety, the long-term, fixed-rate 
mortgage is a rarity in these countries.  

The difference in the United States 
is Congress' long-standing commit
ment to homeownership and the 
decision to create what has become a 
well-developed, sophisticated second
ary mortgage market that meets the 
needs of both homebuyers and inves
tors. In the event, however, that you 
are looking to buy a home outside the 
United States, here's what you might 
expect.  

United Kingdom. Reviewable-rate 
mortgages reign as the dominant 
residential financial instrument. This 
is the English version of an adjustable
rate mortgage. Whenever market rates 
change, the mortgage company reviews 
the borrower's interest rate and de
cides whether to impose a new one.

In such cases, the only constraints are 
the competition.  

France. The 15-year, fixed-rate loan 
is most common. Lack of an appraisal 
system results in borrowers having to 
put down as much as 40 percent of a 
home's value. Investors rely more on 
borrower credit reputation and capac
ity to pay as a guarantee of repayment 
than they do on the collateral value 
of the property. Because payment-to
income ratios are limited, mortgages 
resemble an unsecured personal loan.  

Germany. The largest economy in 
Europe has a homeownership rate of 
only 40 percent. That can be attribut
ed to the high cost of housing. Fixed
rate terms are available for one to ten 
years. Prepayment is prohibited on 
fixed-term loans, and down payments 
are typically 35 to 40 percent.  

Japan. A government agency guar
antees 40 to 50 percent of purchase 
money - but no refinancing - for ten 
to 35 years. Commercial and regional 
banks originate purchase money and 
refinance mortgages. Fixed-rate terms 
of three, five, seven and ten years are 
available. Borrowers have the option 
to select another fixed-rate loan at the 
current market interest rate or select a 
floating rate. Down payments average 
50 to 60 percent.  

Canada. The main mortgage lenders 
are chartered banks. Rollover mort
gages have a fixed rate during the 
first one to five years, with a prepay
ment penalty equal to three months 
of interest. At rollover, borrowers 
select another mortgage period. All 
mortgages with a down payment of 
less than 25 percent require mortgage 
insurance.  

Italy. The average down payment is 
50 percent. Mortgage loans are typi
cally for ten to 15 years. The primary 
types of mortgages offered are "refer
ence" and fixed rate.  

The Homeownership Alliance is a 
coalition of 12 organizations com
mitted to ensuring support for the 
American housing system. For more 
information, visit their website at 
www.homeownershipalliance.com. 4 
Jones (diones@recenter.tamu.edu) is commu
nications director with the Real Estate Center 
at Texas A&M University.
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